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THE WHITE HOUSE

WASHINGTON

January 31, 1989

MEMORANDUM FOR EXECUTIVE OFFICE OF THE PRESIDENT STAFF

FROM:

SUBJECT:

C. BOYDNEN GRAYW‘)
COUNSEL TO THE PRESIDENT

Presidential Records Act Guidance

The requirements governing the ownership, maintenance and

disposi

tion of Presidential documents under the Presidential

Records Act, 44 U.S.C. §§ 2201-07 (the "Act") are listed in
summarv on this cover page, and are explained in more detail in
the material that follows.

I

SUMMARY OF PRESIDENTIAL RECORDS ACT REQUIREMENTS

(a)

(b)

(c)

()

(e)

(f)

Staff members must adequately document the performance
of the President's constitutional, statutory and
ceremonial duties.

Staff members must preserve the original of any
Presidential record. Duplicate copies mav be destroved.

Staff members should preserve their Presidential
records in complete and orderly files and should keep
their non-Presidential records -- that is, their
personal records, federal records or non-record materi-
als -- segregated from their Presidential records,
preferably through the use of separate filing systems.

ctaff members departing from the White House must turn
over to the Office of Reccrds Management the originals
of all Presidential records in their possession.

Staff members are prohibited from taking copies of any
Presidential records with them when they depart from
the White House, unless those records have clearly been
made public previously (e.g., copies of press releases).

Staff members mav dispose of "non-record" materials
such as notes of meetings, rouch drafts not circulated
to others, visitor logs, duplicate copies, etc.;
however, because such records contain official informa-
tion, staff members are prohibited from removing them
(or copies of them) from the White House.




II. TYPES OF RECORDS COVERED BY THE ACT

The Act defines "Presidential records" to include not onlv the
official documents written and received by the President but also
the official records created or received by his staff.
"Presidential records" encompass anv form of memorializing
information, including but not limited to written documents,
models, pictures, films and audio and electronic recordings.

While the Act requires that staff members adequately document the
performance of the President's constitutional, statutory and
ceremonial duties, the decision whether information should be
memorialized in the first instance remains with each staff
member. For example, it is within the discretion of a staff
member to dispose of materials that do not rise to the level of a
record, such as scratch pads, unimportant notes to one's secre-
tary, phone logs, visitor logs, notes of meetings, etc., provided
this is based upon a determination that creation of a record is
not required in the circumstance. However, if non-record ma-
terial is not disposed of contemporaneously, vou must be careful
to ensure that it is kept by you exclusively for your own use and
not made accessible to others on the staff; making non-record
material accessible to others on the staff will convert it into
"record" material.

Records relating to political activities which are undertaken in
the course of carryinag our the President's official or ceremonial
duties are Presidential records (e.g., political briefing papers
for official trips and official meetings are Presidential rec-
ords). Records relating to political activities not associated
with the President's official duties are not Presidential records
(e.g., materials for political and campaign-related meetings and
trips.)

Private papers, which staff members might keep in their offices,
such as insurance claim forms or purely personal correspondence,
are personal, not Presidential records. Personal records include
diaries or journals that are kept by a staff members exclusively
for his or her own use and reference, are not accessible to
others on the staff and are not used for transacting government
business. Personal documents and files should be segregated and
stored separately from official records.

III. UNITS OF THE EXECUTIVE OFFICE OF THE PRESIDENT COVERED BY
THE ACT

All records of the White House Office, the Office of Policy
Development, the Council of Economic Advisers, the President's
Intelligence Oversight Board and the President's Foreign
Intelligence Advisory Board are Presidential records.

Records of the Office of Management and Budget, the Office of the
United States Trade Representative, the Council on Environmental




Quality, and the Office of Administration are federal, not
Presidential, records.

T1e records of the National Security Council staff are federal
records if they were received or created in connection with the
work of the statutorily-created National Security Council.
Additionallyv, the NSC's internal administrative records are
federal records. The records of the National Security Council
staff are Presidential records if they were received or created
for the President, the Assistant to the President for National
Securitv, his Deputy or a member of the White House staff inde-
pendently of any meeting or policv and staff actions of the NSC.

The records of the Office of Science and Technology Policy are
federal records; however, those records produced or received by
the Director of OSTP in his role as Science Advisor to the
President are Presidential records and should be seqgregated as
such.

IV. MAINTENANCE OF PRESIDENTIAL RECORDS

The law imposes an affirmative obligation on staff members to
docurent adequately the performance of the President's constitu-
tional, statutory and ceremonial duties. Staff members are urged
to document the performance of their duties and preserve these
records in complete and orderly files. Personal records should
be kept apart from official records and clearly labeled as such.
Moreover, those officials or units which maintain both Presiden-
tial records and federal records should file them separately with
a clear indication of whether they are Presidential or federal.

Assistance in distinguishing between Presidential, federal and
personal records can be obtained from the Office of the Counsel
to the President. Assistance in establishing file systems can be
obtained from the White House Office of Records Management.

In addition, staff members should, to the extent possible, ensure
that any files that thev have which contain particularly sensi-
tive information are clearly labelled to reflect that fact.

Under the terms of the Presidential Records Act, as well as
available constitutional and common law privileges, most of the
sensitive Presidential records can be protected, at least for a
specified time period, from public access. While Archivies
personnel, in consultation with President Bush or his designees,
will review all Presidential records and segregate out at least
those records that are to be protected under the Presidential
Records Act, to avoid inadvertant release of sensitive informa-
tion it is useful for those who created them, to the extent
possible, to mark those files. Possible file labels may include:

(1) "Classified information" (in general, this label should
be unnecessary as classified files should already be
clearly marked).




(2) "Information the release of which may be prejudicial to
the maintenance of good relations with foreign nations"
(the vast bulk of such information should be classified
and therefore would fall within category Number 1
above) .

(3) "Sensitive personal information" (i.e., information the
release of which may be embarrassing to the individuals
mentioned or to their families).

(4) "Sensitive information involving the confidential
advice requested by or provided to the President or his
advisers."

(5) "Sensitive law enforcement materials."

(6) "Trade secrets or sensitive commercial or financial
information."

(7) "Information subject to attorney-client or attorney

work product privileges."
V. DISPOSITION AND DESTRUCTION OF PRESIDENTIAL RECORDS

Once a decision is made to memorialize and maintain information
as a Presidential record it becomes the propertv of the United
States and may be disposed of only in accordance with procedures
established by the Archivist of the United States. The Act
prohibits the disposal of Presidential records unless those
records no longer have administrative, historical, informational,
or evidential value. Moreover, before disposing of any records
the President must notify the Archivist and under some circum-
stances appropriate Congressional committees.

The White House Office of Records Management ("ORM") will maintain
records disposal schedules, which are approved by the Archivist,
for certain recurring types of disposable papers, such as form
letter public mail, anonymous public mail, unsuccessful and
unsolicited applications for employment, and enclosures received
in public mail. If you have a recurring type of disposable
material in your office, you may wish to request that ORM enter
it on the records disposal schedule. Before you dispose of any
documents, contact ORM to determine whether the category of items
involved has been approved for disposal. Such prior notice is
not necessary for destruction of exact duplicates of documents
which are being maintained, or for copies of officially published
documents, such as printed reports, etc.

ORM can also arrange for storage of records which are to be
preserved, but for which there is no longer a current need.
Offices are encouraged to develop systematic records retirement
schedules, reserving filing space for those records for which
there is a current need.




VI. LEGAL CONTROL OF PRESIDENTIAL RECORDS

Presidential records remain in the custody and control of the
President diring his term cof Office and are not accessible to the
public under the Freedom of Information Act. 1In contrast,
federal records are accessible to the public under the provisions
of the Freedom of Information Act.

Upon completion of the Administration, the Archivist acquires
custody of Presidential records. However, the President may
assert control for twelve years over public access to certain
categories of records. Basically, these categories are: (a)
security classified items; (b) documents related to appointments
to Federal office; (c) items specifically exempted from disclo-
sure by other statutes; (d) trade secrets and commercial or
financial information; (e) confidential communications requesting
or submitting advice between the President and his advisers, or
between such advisers; and (f) personnel or medical files, the
disclosure of which would constitute a clearly unwarranted
invasion of personal privacy. Thereafter, public access is
determined by the Freedom of Information Act, subject in all
cases to the President's right to invoke any Constitutional
privilege against disclosure.

VII. RECORDS THAT MAY BE RETAINED BY STAFF MEMBERS UPON DEPARTURE

To insure that the President maintains the maximum controls
permitted by law, staff members may not remove copies of
Presidential records from their offices either now or at the end
of the Administration. When a staff member leaves the White
House, he or she shall deliver all files and records to ORM at
the White House or, in the case of the National Security Council
staff, to the Executive Secretariat of the National Security
Council. Federal records shall be left with the appropriate
agency. Staff members may remove only those records which are
purely personal.

The foregoing is designed to provide general guidance with
respect to the Presidential Records Act. Specific questions of
coverage or interpretation should be addressed to the Counsel's
Office. Assistance in records maintenance and storage can be
obtained from the White House of Records Management.




THE WHITE HOUSE

WASHINGTON

December 1, 1988

MEMORANDUM FOR WHITE HOUSE STAFF

FROM: ARTHUR B. CULVAHOUSE, JR.
COUNSEL TO THE PRESIDENT

SUBJECT: Presidential Records Act Obligations
of Departing White House Staff

As President Reagan's term begins to draw to a close, increasing
numbers of White House staff members are requesting advice with
respect to the disposition of the records they have accumulated
during their tenure. While guidance on the disposition of White
House records is contained in the White House Staff Manual, this
appears to be an appropriate time to remind vou of your obliga-
tions under the Presidential Records Act, and to provide you with
a timetable for the transfer of records to the Office of Records
Management.

In addition, Counsel's Office is planning on holding cne or more
briefings in the next month to provide further guidance on the
disposition of Presidential records for interested staff members.
In the interim, any questions that you have about the require-
ments of the Presidential Records Act should be addressed to
Counsel's Office. Questions concerning the logistics of trans-
ferring your records to White House Central Files should be
addressed to the Office of Records Management.

Presidential Records Act Obligations

As discussed at greater length in the White House Staff Manual,
the ownership, maintenance and disposition of Presidential
documents are governed by the Presidential Records Act. The re-
quirements of that Act apply to all records of the White House
Office, the Office of Policy Development, the Council of Economic
Advisers, the President's Foreign Intelligence Advisory Board and
the President's Intelligence Oversight Board. Those requirements
also apply to certain records of the National Security Council
and to records produced or received by the Director of the Office
of Science and Technology Policy in his role as science adviser
to the President.

The Presidential Records Act requires that staff members
adequately document the performance of the President's constitu-
tional, statutory and ceremonial duties; the decision as to
whether information should be memorialized in the first instance
rests with each staff member. In general, papers and similar




materials found in the White House fall into one of three catego-
ries, */ each of which are subject to different treatment:

1.

Presidential Records: Presidential records are the official
documents written and received not only by the President but
also by his staff. These records encompass any form of
memorializing information concerning the President's consti-
tutional, statutory and ceremonial duties, including but not
limited to written documents, models, pictures, films and
audio and electronic recordings. Presidential records are
the property of the United States and when vou leave the
White House, you should deliver all Presidential records to
the Office of Records Management at the White House. To
ensure that the President maintains the maximum controls
permitted by law, staff members may not retain copies of
Presidential records upon departure from the White House.

Personal Records: Personal records are the private papers
that staff members might keep in their offices. Examples of
such papers include insurance claim forms, purely personal
correspondence, or personal diaries or journals. Personal
documents and files, as indicated in the White House Staff
Manual, should have been stored separately from official
records. They are your personal property and may be removed
by you upon your departure from the White House, or handled
in any other manner you so desire.

Nonrecord Materials: These are materials that do not rise
to the level of a record, meaning that the material (1) does
not contain information that either must be memorialized or
is not available in a later version of the same document and
(2) has been kept by you exclusively for your own use and
reference and not made accessible to others on the staff.
Examples of nonrecord materials include preliminary drafts
of memoranda that are modified before being forwarded to
another individual, unimportant notes to your secretary,
notes of meetings taken solely for your convenience, and
certain telephone and visitor logs. While staff members are
free to dispose of materials that are truly nonrecord,
because such materials contain official information, you may
not remove them from the White House.

The NSC and OSTP have a fourth category of records, federal
records, which are official government records not subject
to the Presidential Records Act. A staff member departing
from these offices is required to leave the originals of his
federal records with his office. Staff members may take
copies of their federal records as authorized by the Freedom
of Information Act and the guidelines of their respective
offices.




Preparation of Presidential Records for Deliverv to ORM

Prior to transferring files to ORM, staff members should ensure
that they have gathered together all Presidential records and
appropriately filed them. While the vast bulk of your records
should already appear in well-organized files, you should take
care to review your word-processing and/or PROFS computer memory
to ensure that you have made a hard copy of all "record" material
appearing there which can be transferred to ORM. Users of the
EOP Electronic Mail system should be aware that while many
electronic mail messages may be the equivalent of telephone calls
and not rise to the level of record materials, some of them mavy
contain information concerning the President's constitutional,
statutory and ceremonial duties that you are required, under the
terms of the Presidential Records Act, to memorialize. Those
messages that do contain that information should be converted
into hard copy for transfer to ORM.

In addition, staff members should, to the extent possible, ensure
that any files that theyv have which contain particularlv sensi-
tive information are clearly labelled to reflect that fact.
Under the terms of the Presidential Records Act, as well as
available constitutional and common law privileges, most of the
sensitive Presidential records can be protected, at least for a
specified time period, from public access. While Archives
personnel, in consultation with President Reagan or his desig-
nees, will review all Presidential records and segregate out at
least those records that are to be protected under the
Presidential Records Act, to avoid inadvertant release of sensi-
tive information it is useful for those who created them, to the
extent possible, to mark those files. Possible file labels may
include:

(1) This file contains classified information (in general,
this label should be unnecessary as classified files
should already be clearly marked).

(2) This file contains information the release of which may
be prejudicial to the maintenance of good relations
with foreign nations (the vast bulk of such information
should be classified and therefore would fall within
category Number 1 above).

(3) This file contains sensitive personal information the
release of which may be embarrassing to the individuals
mentioned or to their families.

(4) This file contains sensitive information involving the
confidential advice requested bv or provided to the
President or his advisers.

(5) This file contains sensitive law enforcement materials.




(6) This file contains trade secrets or sensitive
commercial or financial information.

Delivery of Presidential Records to ORM

As noted above, departing staff members are responsible for
ensuring that their Presidential Records are appropriately filed
and transferred to ORM. 1In fact, as part of the official check-
out procedures, departing staff members must certify that they
have transferred their Presidential records to ORM. Under the
Presidential Records Act, the United States Archivist will, upon
the completion of the Administration, assume custody of the
official records of President Reagan and his staff and will
transport them to California where they eventually will be housed
in the Ronald Reagan Presidential Library. While, as a general
matter, staff members should transfer their files to ORM as they
depart from the White House, in order to complete in a timely
manner the logistical arrangements for moving these records to
California, staff members who are staying on until or through
January 20, 1989 **/ should comply with the following timetables:

) Staff members should deposit in Central Files no later than
Monday, January 10, all of their Presidential records, with
the exception of those records which are essential for the
President to carry out his official duties.

2 Those essential records not deposited on or before
January 10, along with other records generated after
January 10, must be deposited with Central Files by 5:00 p.m.
on January 19. (Failure to transfer these records to ORM by
January 19 may result in providing members of the new
Administration with sensitive information to which they
would otherwise not have access.)

To further aid in efforts to prepare these records for shipping
to California, each staff member should, as soon as possible,
deposit those of his or her Presidential records that are not
needed for ongoing business with White House Central Files.
Those records can, of course, be returned to the staff member
from Central Files if they later become needed.

Archives' Assessments of Records Volume

Finally, staff members should be aware that as part of the
preparations for transporting President Reagan's records to
California, representatives of the Archivist will, beginning next

* %
ald It is important for those members of the White House staff

who may be remaining at the White House after January 20 to
realize that you must nevertheless transfer all of your
official records of the Reagan Administration to ORM in
accordance with the timetables specified in this memorandum.




week, visit individual offices solely for the purpose of ascer-
taining the volume of records stored there. White House staff
members should cooperate fully with the efforts of Archives
personnel to make these assessments.




PRESIDENTIAL RECORDS ACT

The requirements governing the ownership, maintenance and disposition of Presidential
documents under the Presidential Records Act, 44 U.S.C. sections 2201-07 (the “Act”) are listed in
summary and are explained in more detail in the material that follows.

Summary of Presidential Records Act Requirements

e Staff members must adequately document the performance of the President’s
constitutional, statutory, and ceremonial duties.

o Staff members must preserve the original of any Presidential record. Duplicate
copies may be destroyed.

. Staff members should preserve Presidential records in complete and orderly files and
should keep non-Presidential records that is, personal records, Federal records or non-record
materials segregated, preferably through the use of separate filing systems.

. Staff members departing from the White House must turn over to the Office of
Records Management the originals of all Presidential records in their possession.

o Staff members are prohibited from taking copies of any Presidential records with
them when they depart from the White House, unless those records have clearly been made public
previously (e.g,., copies of press releases).

o Staff members in some instances may dispose of “non-record” materials such as
notes of meetings, rough drafts not circulated to others, visitor logs, duplicate copies, etc.; however,
because such records contain official information, staff members are prohibited from removing them
(or copies of them) from the White House.

Types of Records Covered by the Act

The Act defines “Presidential records” to include not only the official documents written and
received by the President but also the official records created or received by his staff. “Presidential
records” encompass any form of memorializing information, including but not limited to written
documents, models, pictures, films and audio and electronic recordings.

While the Act requires that staff members adequately document the performance of the
President’s constitutional, statutory, and ceremonial duties, the decision whether information should
be memorialized in the first instance remains with each staff member. For example, it is within the
discretion of a staff member to dispose of materials that do not rise to the level of a record, such as
scratch pads, unimportant notes to one’s secretary, phone logs, visitor logs, notes of meetings, etc.,
provided this is based upon a determination that creation of a record is not required in the
circumstance. However, if non-record material is not disposed of contemporaneously, staff members
must be careful to ensure that it is kept by them exclusively for their own use. It should not be made
accessible to others on the staff; making non-record material accessible to others on the staff will
convert it into “record” material.

Records relating to political activities that are undertaken in the course of carrying out the
President’s official or ceremonial duties are Presidential records (e.g., political briefing papers for
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official trips and official meetings are Presidential records). Records relating to political activities not
associated with the President’s official duties are not Presidential records (e.g., materials for political
and campaign-related meetings and trips).

Private papers, which staff members might keep in their offices are personal, not Presidential
records. Personal records include diaries or journals that are kept by a staff member exclusively for
his or her own use and reference, are not accessible to others on the staff, and are not used for
transacting government business. Personal documents and files should be segregated and stored
separately from official records.

Units of the Executive Office of the President Covered by the Act

All records of the White House Office, the Office of Policy Development, the Council of
Economic Advisers, the President's Intelligence Oversight Board, and the President's Foreign
Intelligence Advisory Board are Presidential records.

Records of the Office of Management and Budget, the Office of the United States Trade
Representative, the Council on Environmental Quality, and the Office of Administration are Federal,
not Presidential, records.

The records of the National Security Council staff are Federal records if they were received or
created in connection with the work of the statutorily created National Security Council. Additionally
the NSC’s internal administrative records are Federal records. The records of the National Security
Council staff are Presidential records if they were received or created for the President, the Assistant
to the President for National Security, his Deputy, or a member of the White House staff
independently of any meeting or policy and staff actions of the NSC.

The records of the Office of Science and Technology Policy are Federal records; however,
those records produced or received by the Director of OSTP in his role as Science Advisor to the
President are Presidential records and should be segregated as such.

Maintenance of Presidential Records

The law imposes an affirmative obligation on staff members to document adequately the
performance of the President’s constitutional, statutory, and ceremonial duties. Staff members are
urged to document the performance of their duties and preserve these records in complete and
orderly files. Personal records should be kept apart from official records and clearly labeled as such.
Moreover, those officials or units that maintain both Presidential records and Federal records should
file them separately with a clear indication of whether they are Presidential or Federal.

Assistance in distinguishing among Presidential, Federal and personal records may be
obtained from the Office of the Counsel to the President. Assistance in establishing file systems may
be obtained from the White House Office of Records Management.

In addition, staff members should, to the extent possible, ensure that any files that they have
which contain certain types of particularly sensitive information are clearly labeled to reflect that fact.
Under the terms of the Presidential Records Act, as well as available constitutional and common law
privileges, most of such sensitive Presidential records will be protected, at least for a specified time
period, from public access. Archives personnel, in consultation with the President or his designees,
will review all Presidential records and segregate out those records that are to be protected under the
Presidential Records Act. However, to avoid inadvertent release of sensitive information, it would be
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useful for those who created them, to the extent possible, to mark those files. Possible file labels may
include:

. “Classified information” (in general, this label should be unnecessary as classified
files should already be clearly marked).

o “Information the release of which may be prejudicial to the maintenance of good
relations with foreign nations” (the vast bulk of such information should be classified and, therefore,
would fall within category Number 1 above).

o “Sensitive personal information” (information the release of which may be
embarrassing to the individuals mentioned or to their families).

o “Sensitive information involving the confidential advice requested by or provided to
the President or his advisers.”

e “Sensitive law enforcement materials.”
. “Trade secrets or sensitive commercial or financial information.”
. “Information subject to attorney-client or attorney work product privileges.”

Disposition and Destruction of Presidential Records

Once a decision is made to memorialize and maintain information as a Presidential record, it
becomes the property of the United States and may be disposed of only in accordance with
procedures established by the Archivist of the United States. The Act prohibits the disposal of
Presidential records unless those records no longer have administrative, historical, informational, or
evidential value. Moreover, before disposing of any records the President must notify the Archivist
and under some circumstances appropriate congressional committees.

The White House Office of Records Management (“ORM”) maintains records disposal
schedules, which are approved by the Archivist, for certain recurring types of disposable papers, such
as form letter public mail, anonymous public mail, unsuccessful and unsolicited applications for
employment, and enclosures received in public mail. If you have a recurring type of disposable
material in your office, you may wish to request that ORM enter it on the records disposal schedule.
Before you dispose of any documents, contact ORM to determine whether the category of items
involved has been approved for disposal. Such prior notice is not necessary for destruction of exact
duplicates of documents that are being maintained, or for copies of officially published documents,
such as printed reports, etc.

ORM can also arrange for storage of records that are to be preserved, but for which there is

no longer a current need. Offices are encouraged to develop systematic records retirement schedules,
reserving filing space for those records for which there is a current need.

Legal Control of Presidential Records
Presidential records remain in the custody and control of the President during his term of

office and are not accessible to the public under the Freedom of Information Act. In contrast, Federal
records are accessible to the public under the provisions of the Freedom of Information Act.
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Upon completion of the Administration, the Archivist acquires custody of Presidential
records. However, the President may assert control for 12 years over public access to certain
categories of records. Basically, these categories are: (a) security classified items; (b) documents
related to appointments to Federal office; (c) items specifically exempted from disclosure by other
statutes; (d) trade secrets and commercial or financial information: (e) confidential communications
requesting or submitting advice between the President and his advisers, or between such advisers;
and (f) personnel or medical files, the disclosure of which would constitute a clearly unwarranted
invasion of personal privacy. Thereafter, public access is determined by the Freedom of Information
Act, subject in all cases to the President’s right to invoke any constitutional privilege against
disclosure.

Records that May be Retained by Staff Members Upon Departure

To insure that the President maintains the maximum controls permitted by law, staff members
may not remove copies of Presidential records from their offices either now or at the end of the
Administration. When a staff member leaves the White House, he or she shall deliver all files and
records to ORM at the White House or, in the case of the National Security Council staff, to the
Executive Secretariat of the National Security Council. Federal records shall be left with the
appropriate agency. Staff members may remove only those records that are purely personal.

The foregoing is designed to provide general guidance with respect to the Presidential
Records Act. Specific questions of coverage or interpretation should be addressed to the Counsel’s
Office. Assistance in records maintenance and storage may be obtained from the White House Office
of Records Management.
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THE WHITE HOUSE
WASHINGTON

November 28, 1994

MEMORANDUM FOR WHITE HOUSE OFFICE STAFF

FROM: JOHN PODESTA
ASSISTANT TO THE|PRESIDENT AND STAFF SECRETARY

MARVIN KRISLOV %V
ASSISTANT COUNSEL TO THE PRESIDENT

TERRY GOOD
DIRECTOR, OFFICE OF RECORDS MANAGEMENT

AswcappmachtlwmdoftheseoondyearaftheAdmb:btmﬁomwcmmbldyouthatthc
Oﬁiceomedtmebprepadwacoeptﬂlaﬁomyowojﬁcafwm
and storage. Many of you have already submitted your files -- to date, over 3,000 cubic feet
of records have been sert. The more importary of these files are now included in two
computer data bases: one containing textual abstracts, and one containing optical images.

Proper disposition of your office files and reconds is required by the Presidential Reconds Act

and is a sound management practice. We encourage you to call on the staff of Records
Mwﬁmhm@qmﬁupmrmmmm#cam
Your cooperation will assist the ongoing operations of your offices, and will contribute to
writing the history of the Clinton Administration. :
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THE WHITE HOUSE Fé,O/O

WASHINGTON

MAY 5, 1993

MEMORANDUM FOR ALL WHITE HOUSE AND OTHER EXECUTIVE OFFICE OF THE
PRESIDENT STAFF

—_
FROM: THOMAS F. MCLARTY, III \ P~
CHIEF OF STAFF

RE: PRESIDENTIAL AND FEDERAL RECORDS

Attached are two memoranda concerning Presidential and
federal records =-- the records we create and receive in the
Executive Office of the President.

All personnel in the White House and other offices in the
Executive Office of the President should review these memoranda
carefully and comply with the guidance set forth therein.

Thank you for your cooperation.

Attachments
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THE WHITE HOUSE

WASHINGTON

May 5, 1993
MEMORANDUM FOR ALL EXECUTIVE OFFICE OF THE PRESIDENT STAFF
P }
FROM: JOHN D. PODESTA S}
Assistant to the esident and
Staff Secretary

STEPHEN R. NEUWIRTH
Associate Counsel to the President

RE: Presidential Records

The offices within the Executive Office of the
President generate two categories of records: "pPresidential
Records" and Federal Records." A separate memo from David
Watkins and Bruce Overton has been circulated today concerning
"federal records."

This memorandum sets forth guidance on the creation,
maintenance and disposition of "Presidential records" -- records
"created or received by the President, his immediate staff, or a
unit or individual of the Executive Office of the President whose
function is to advise and assist the President, in the course of
conducting activities which relate to or have an effect upon the
carrying out of the constitutional, statutory, or other official
or ceremonial duties of the President."

It is important that all staff in the Executive Office
of the President review this memorandum carefully. The failure
to designate documents and other materials properly can have
serious implications, including possibly subjecting those
materials to public disclosure under the Freedom of Information
Act during the President’s term of office.

I. UNITS WITHIN THE EXECUTIVE OFFICE OF THE PRESIDENT
THAT GENERATE PRESIDENTIAL RECORDS

All records of the White House Office, the Office of
Policy Development, the National Economic Council, the Council of
Economic Advisors, the President’s Intelligence Oversight Board
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and the President’s Foreign Intelligence Advisory Board are
Presidential records.

As discussed below, records of the Office of the Vice
President are Vice Presidential records and are treated under the
Presidential. Records Act in the same manner as Presidential
records. The records of the Office of the Vice President are not

federal records.

The records of the National Security Council staff are
Presidential records if they were received or created by or for
the President, the Assistant to the President for National
Security Affairs, the Deputy Assistant to the President for
National Security Affairs, the White House Office, or a unit or
an individual within the NSC in advising or assisting the
President, and are not official records of the NSC. All other
NSC records are federal records.

Records produced or received by the Director of the
Office of Science and Technology Policy in his role as Science
Advisor to the President are Presidential records; all other OSTP
records are federal records.

Records of the Office of Management and Budget, the
Office of the United States Trade Representative, the Council on
Environmental Quality, and the Office of Administration are
federal, not Presidential, records.

II= es s ver

The Presidential Records Act defines "documentary
materials" as "all books, correspondence, memorandums, documents,
papers, pamphlets, works of art, models, pictures, photographs,
plats, maps, films, and motion pictures, including, but not
limited to, audio, audio-visual, or other electronic or
mechanical recordations." 44 U.S.C. § 2201(1).

The Act defines "Presidential records," in turn, to
mean:

documentary materials, or any reasonably segregable
portion thereof, created or received by the President,
his immediate staff, or a unit or individual of the
Executive Office of the President whose function is to
advise and assist the President, in the course of
conducting activities which relate to or have an effect
upon the carrying out of the constitutional, statutory,
or other official or ceremonial duties of the
President. Such term =--

(A) includes any documentary materials relating to the
political activities of the President or members



of his staff, but only if such activities relate
to or have a direct effect upon the carrying out
of constitutional, statutory, or other official or
ceremonial duties of the President.

44 U.S.C. § 2201(2).

Under this definition, Presidential records are
documentary materials that meet two tests. FEirst, the materials
must have been greated or received by the President, his
immediate staff, or a unit or individuals (including volunteers)
in the EOP whose function it is to advise and assist the
President. Second, the records must relate to or have an effect
upon the carrying out of the constitutional, statutory, or other
official or ceremonial duties of the President. Presidential
records may be in any physical form, including paper, film and
disk. The method used to record information may be manual,
mechanical, photographic, electronic, or any combination of these

or other technologies.

A document created by personnel in a White House
office, or an EOP office that advises and assists the President,
normally is a Presidential record once it is circulated to others
in the course of conducting activities which relate to or have an
effect upon the carrying out of Presidential duties. Moreover,
even documents that are not circulated can be Presidential
records if, in the judgment of the office at issue, those
documents are needed to conduct business that relates to or has
an effect upon the carrying out of Presidential duties.

Materials received by personnel in the White House
office, or in EOP offices that advise and assist the President,
similarly become Presidential records when they are received in
the course of conducting activities which relate to or have an
effect upon the carrying out of Presidential duties. Materials
received may be Presidential records whether they have been
transmitted in person, by messenger, by mail, by electronic
communication, or by any other means.

At the same time, several types of documentary
materials are not subject to the Presidential Records Act. The
Act expressly excludes documentary materials that are (1)
official records of an agency; (2) stocks of publications and
stationery; and (3) extra copies of documents produced only for
convenience of reference, when such copies are clearly so

identified.

The Act also excludes "personal records," defined to
include all documentary materials, or any reasonably segregable
portion thereof, "of a purely private or nonpublic character
which do not relate to or have an effect upon the carrying out of
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the constitutional, statutory, or other official or ceremonial
duties of the President." Personal records may include:

diaries, journals, or other personal notes serving
as the functional equivalent of a diary or
journal, which are not prepared or utilized for,
or circulated or communicated in the course of,
transacting government business;

materials relating to private political
associations, and having no relation to or direct
effect upon the carrying out of constitutional,
statutory, or other official or ceremonial duties

of the President;

papers and other materials accumulated by a staff
member before joining government service and not
used in the course of transacting government

business;

materials that relate to a staff member’s private
affairs, such as personal financial records,
insurance forms, and materials relating to an
individual’s professional activities and outside
business and political pursuits; '

personal photographs;

materials relating exclusively to the President’s
own election to the office of the Presidency; and

materials directly relating to the election of a
particular individual or individuals to Federal,
State, or local office, which have no relation to
or direct effect upon the carrying out of
constitutional, statutory, or other official or
ceremonial duties of the President.

Further examples of materials not covered by the
Presidential Records Act may include items such as those listed

below:

preliminary drafts, that are not circulated to any
other individual, of correspondence, reports, and
studies;

preliminary drafts, work sheets and informal notes
that contain information reflected in final
documents and that do not document policy
development or execution;




tickler, follow-up or suspense copies of
correspondence, provided there are copies of such
documents in the official files;

newspaper clippings or news summaries, that have
not been annotated, or organized or arranged fo
some official purpose;

copies of printed or processed materials, such as
operating and procedural manuals, directives, and
notices, distributed for the information and use
of office employees;

shorthand and other notes that have been
transcribed or converted to formal documents that
have been verified for accuracy and completeness;

and

catalogs, trade journals, and other publications
that are received from other government agencies,
commercial firms, or private institutions and that
are maintained for reference purposes.

It is important to remember, however, that certain
documents in the categories listed above may be Presidential
records -- particularly given that, in the White House, drafts,
working papers and other similar materials often document policy
development, significant decisions, or other matters related to
the carrying out of Presidential duties, as discussed below.

III. Requirements for creation and maintenance

When advising or assisting the President in carrying
out his duties, White House and EOP employees are responsible for
complying with the Presidential Records Act and related
regulations.

The law imposes an affirmative obligation on staff
members to document adequately the performance of the President’s
constitutional, statutory and ceremonial duties. Where
appropriate, staff members should document -- through notes,
minutes or memoranda -- meetings, conversations and other
business in connection with, or related to, the carrying out of
the President’s duties.

Presidential records should be maintained in organized
files. For offices creating both Presidential and federal
records, it is critical that staff members carefully segregate
Presidential and federal records. Federal records are subject to

5
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the Federal Records Act and may be subject to public disclosure
under the Preedom of Informatiom Act during the President’s term
of office. Presidential records, by contrast, are not subject to
the Federal Records Act and are not subject to the provisions of
the Freedom of Information Act during the President’s term of
office. Those offices (such as the National Security Council)
that create or receive both Presidential records and federal .
records should file them separately with a clear indication of
which records are Presidential and which are federal.

In addition, staff members should, to the extent
possible, ensure that any files containing particularly sensitive
records are clearly marked to reflect that fact. Designations
for files containing sensitive records may include:

(1) *"classified information";?!

(2) "information the release of which may be
prejudicial to the maintenance of good relations

with foreign nations";

(3) "sensitive personal information" (i.e..,
information the release of which may be
embarrassing to the individuals mentioned or to

their families);
(4) "sensitive law enforcement materials";

(5) "trade secrets or sensitive commercial or
financial information"; and

(6) "“information subject to attorney=-client or
attorney work product privileges."

Finally, personal records should be clearly labeled,
kept apart from Presidential records (and federal records) and
not made available to other staff in connection with any official

purpose.

1v. Electronic Presidentijal records

Increasingly, Presidential records may be created
electronically. Records may be generated on word processing or
electronic mail ("e-mail") systems, Or on electronic databases.

1 Please note that nothing in this memorandum should be
construed to override existing Executive Orders setting forth who
may designate specific documents as classified and what terms
must be used in connection with such designations.
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Records generated electronically must be incorporated
into an official recordkeeping system. Thus, no word processing
or e-mail document that is a Presidential record should be
deleted unless it has been (a) printed and placed in an
appropriate file, or (b) preserved in an appropriate electronic
system. Questions concerning the record status of electronically
generated materials should be directed to the White House Records
Management Office. That office will periodically monitor
electronic systems to ensure that correct records status
determinations have been made.

As is the case for all record matters, the White House
Records Management Office will continue to work with the White
House Counsel’s Office to coordinate policy and practices with
respect to electronic Presidential records.

V. i t] ide s

Presidential records are the property of the United
States and may be disposed of only in accordance with procedures
established by the Archivist of the United States. The
Presidential Records Act prohibits the disposal of Presidential
records unless those records no longer have administrative,
historical, informational, or evidentiary value. Moreover,
before disposing of any Presidential records, the President must
notify the Archivist who, under certain clearly defined
circumstances, will notify appropriate Congressional committees.

The White House Records Management Office will provide
guidance concerning disposal of certain recurring types of :
papers, including form letter public mail, unsolicited public
mail that is not reviewed by any person in the White House with
decision-making authority and not answered by any member of the
White House staff, anonymous public mail, and enclosures received
in public mail -- most of which may be destroyed after
notification to the Archivist of the United States or the
Archivist’s representative.

Offices that have these recurring types of disposable
material should coordinate all disposal procedures through the
Office of Records Management. Under no circumstances should such
material be disposed of without prior approval of the White House
Records Management Office. (Prior approval is not necessary for
the destruction of exact duplicates of documents which are being
retained, or for unmarked copies of officially published
documents, such as printed reports.)

The White House Office of Records Management serves as
a central file for all Presidential records. 1Its primary role is
to manage, process, maintain and store records for the daily use
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of the President and all the policy units in the White House.
Concurrently, it preserves these same records to ensure a
comprehensive history of the Administration. All EOP staff
members are encouraged to consult with this office for guidance
on the creation and maintenance of files and on procedures for
appropriate and systematic filing of documents.

VI. Legal control of Presidential records

Presidential records remain in the custody and control
of the President during his term of office and are not subject to
disclosure under the Freedom of Information Act during that term.
As noted above, federal records are, by contrast, subject to the
FOIA public disclosure provisions.

Upon completion of the Administration, the Archivist
acquires custody of Presidential records. Many of these records
will become available to the public under the FOIA five years
after the end of the President’s term of office. The President,
however, may assert control over public access to certain
categories of information -- generally including classified
materials, documents related to appointments to federal offices,
items specifically exempted from disclosure by other statutes,
trade secrets or commercial information, confidential
communications requesting or submitting advice between the
President and his advisers (or between such advisers), and
information implicating personal privacy concerns -- for up to
twelve years after the end of the President’s term. After twelve
years, public access to these categories of documents is governed
by the FOIA, subject to any Constitutional privilege against
disclosure.

VII. Records that may be retained by staff members

upon departure from office

Staff members may not remove Presidential records, or
copies of such records, from their offices at any time, except in
connection with an official function. Classified Presidential
records may not be removed from the office at any time without
compliance with the rules applicable to such materials. Records
used in an official capacity should be returned to proper files

immediately after such use.

When a staff member leaves the White House or another
office in the EOP, he or she must deliver all Presidential
records to the White House Records Management Office (or leave
records in his or her office for pick-up). Staff members are not
entitled to retain copies of any Presidential records for




personal use, except copies of documents that have already been
publicly released.

Federal records should be left at the appropriate
agency, and disposed of in accordance with the advice set forth
in the federal records guidance memorandum from David Watkins and

Bruce Overton.

Purely personal, unclassified materials may be removed
from the office by staff members at any time, subject to any
agency procedures regulating such removal. If, during the course
of service at the White House, a staff member wishes to store
personal (including private political) materials at the White
House Office of Records Management, the staff member must clearly

designate those materials as "personal."

VIII. Records in the Office of the Vice President

The Presidential Records Act expressly provides that
records of the Office of the Vice President are Vice-Presidential
records and are to be treated under the Presidential Records Act
in the same manner as Presidential records. Thus, materials
created or received in the Office of the Vice President should be
treated in accordance with the guidance set forth above. The
Office of the Vice President has its own records management
staff, and personnel in the Office of the Vice President should
consult with that staff for additional guidance regarding the
filing and disposition of Vice president’s Office records.

The Presidential Records Act further provides that
“(t)he authority of the Archivist with respect to Vice-
Presidential records shall be the same as the authority of the
Archivist with respect to Presidential records, except that the
Archivist may, when the Archivist determines that it is in the
public interest, enter into an agreement for the deposit of Vice-
Presidential records in a non-Federal archival depository."

IX. TIraining

The White House Office of Records Management and other
appropriate personnel will be providing records management
training in the near future.

* * ®

The foregoing is designed to provide general guidance
with respect to the Presidential Records Act. Specific questions
of coverage or interpretation should be addressed to the White
House Counsel’s office. Assistance in records maintenance and
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disposition can be obtained from the White House Office of
Records Management (or, in the case of the Office of the Vice
President, from the Vice President’s records management staff).

10
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THE WHITE HOUSE

WASHINGTON

May 5, 1993

MEMORANDUM FOR ALL EXECUTIVE OFFICE OF THE
PRESIDENT STAFF

FROM: DAVID WATKINS
Assistant to the President for

Management and Administration

BRUCE OVERTON QI’D
General Counsel,
Office of Administration

RE: Federal Records

The offices within the Executive Office of the
President generate two categories of records: "pPresidential
Records" and "Federal Records."

Records are "Presidential" if they are "created or
received by the President, his immediate staff, or a unit or
individual of the Executive Office of the President whose
function is to advise and assist the President, in the course of
conducting activities which relate to or have an effect upon the
carrying out of the constitutional, statutory or other official
or ceremonial duties of the President." Such Presidential
records are subject to the provisions of the Presidential Records
Act, 44 U.S.C. § 2201. Presidential records remain in the
custody and control of the President during his term of office
and are not accessible to the public until five years after the
end of the Administration, at the earliest. The treatment of
Presidential records will be addressed in a separate memorandum
issued today by the White House Office.

It is the purpose of this memorandum to discuss the
jdentification, maintenance and disposition of "federal" records.
Materials are "federal records" if (1) the materials have been
created or received by agency personnel in connection with their
official duties in a federal agency, and (2) the materials are
appropriate for preservation as evidence of the agency’s
activities or because they contain information of value. Federal
records are subject to the provisions of the Federal Records Act,
44 U.S.C. Chapters 29, 31 and 33. Unlike Presidential records,
federal records are accessible to the public during the



Administration’s term, unless exempt from disclosure under the
provisions of the Freedom of Information Act.!

The Federal Records Act imposes certain legal
obligations with respect to the creation and receipt, custody and
maintenance, and disposition of federal records. The
responsibilities apply regardless of whether the records are
generated in paper form or by automated systems.

It is critical that staff members in offices, such as
the National Security Council, that create or receive both
federal and Presidential records, file those records geparately
in clearly designated files. Once a document is filed as a
federal record, it becomes subject to the Federal Records Act and
may be subject to public disclosure under the Freedom of
Information Act. Presidential records, by contrast, are not
subject to the Federal Records Act and are not subject to the
provisions of the Freedom of Information Act during the
President’s term of office. Personal records (defined and
discussed below) also should be segregated, and filed separately,
from official records.

1 All records of the White House Office, the Office of
Policy Development, the National Economic Council, the Council of
Economic Advisers, the President’s Intelligence Oversight Board
and the President’s Foreign Intelligence Advisory Board are
Presidential records.

The records of the Office of the Vice President are
treated in the same manner as Presidential records under the
Presidential Records Act. The records of the Office of the Vice
President are not federal records.

Records of the National Security Council staff are
Presidential Records if they were received or created by or for
the President, the Assistant to the President for National
Security Affairs, the Deputy Assistant to the President for
National Security Affairs, the White House office, or a unit or
an individual within the NSC in advising or assisting the
President, and not official records of the NSC.

Records produced or received by the Director of the

Office of Science and Technology Policy in his role as Science
Advisor to the President are Presidential records and should be
segregated as such. Other records of the OSTP are federal

records.

Records of the Office of Management and Budget, the
Office of the United States Trade Representative, the Council on
Environmental Quality, and the Office of Administration are
federal, not Presidential records.
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The guidance that follows will assist EOP staff in
complying with the Federal Records Act, which is designed to
ensure that documentation of official activities is adequately
created and preserved. See 44 U.S.C. § 3101. As explained
below, not every document that you create or receive will be
subject to the Federal Records Act, and it is therefore important
to review this guidance to understand when Federal Records Act
obligations do apply. In preparing this guidance, we have
consulted with officials of the National Archives and Records

Administration.

=
DEFINITION OF FEDERAL RECORDS

Thg Federal Records Act defines federal records as:

[A]11 books, papers, maps, photographs, machine
readable materials, or other documentary materials,
regardless of physical form or characteristics, made or
received by an agency of the United States under
Federal law or in connection with the transaction of
public business and preserved or appropriate for
preservation by that agency or its legitimate successor
as evidence of the organization, functions, policies,
decisions, procedures, operations, or other activities
of the Government or because of the informational value
of data in them.

-- 44 U.s.C. § 3301.

Under this definition, federal records are documentary
materials that meet two tests. First, the materials must have
been created or received by agency personnel in connection with
their official duties in a federal agency. Second, the materials
must be appropriate for preservation as evidence of the agency’s
activities or because they contain information of value. Federal
records may be in any physical form, including paper, film and
disk. The method used to record information may be manual,
mechanical, photographic, electronic, or any combination of these
or other technologies.

A document created in any agency normally becomes a
federal record once it is circulated to others in the course of
conducting agency business, or once it is placed in files
accessible to others. Moreover, even documents that are not
circulated can become federal records if, in the judgment of the
agency, those documents are needed to conduct agency business --
and whether or not those documents are accommodated by current
filing systems employed by the agency.




Materials received by agency personnel are federal
records when they are received in the course of official
business. Materials received can become federal records whether
they have been transmitted in person, by messenger, by mail, by
electronic communication, or by any other means.

At the same time, certain types of documentary ;
materials are pot subject to the Federal Records Act. The Ac
specifically excludes (1) library and museunm materials created,
or acquired and preserved, solely for reference or exhibit
purposes; (2) extra copies of documents kept only for convenience
of reference; and (3) stocks of publications and processed
documents. These and other types of transitory or duplicate
records are considered "nonrecord" because they are not
wappropriate for preservation" as defined in the Act. Such
materials are not needed to provide full and accurate
documentation of an agency’s policies, decisions, procedures, and
program activities. These materials need not be maintained in
official files, and, unlike federal records, may be destroyed
when no longer needed and without prior approval of the National
Archives and Records Administration.

Other examples of "nonrecord" materials not covered by
the Federal Records Act may include:

--— Preliminary drafts, that are not circulated to any

other individual, of correspondence, reports, and
studies.

- Preliminary drafts, work sheets and informal
written notes that contain information reflected
in final documents and that do not document policy
development or execution.

- Tickler, follow-up Or suspense copies of
correspondence, provided there are copies of
documents in the official files.

-=- Newspaper clippings or news summaries,
particularly if they are not annotated.

— Copies of printed or processed agency materials,
such as operating and procedural manuals,
directives, and notices, distributed for the
information or use of agency employees.

- Shorthand and other notes that have been
transcribed or converted to formal documents that
have been verified for accuracy and completeness.

— catalogs, trade journals, and other pﬁblications
that are received from other government agencies,
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commercial firms, or private institutions and that
are maintained for reference purposes.

In addition, certain "personal papers" fall outside the
scope of the Federal Records Act. Personal papers are
documentary materials that are not used in the transaction of
agency business. Examples include:

-- Papers and other materials accumulated by a staff
member before joining government service.

-- Materials that relate to a staff member’s private
affairs, such as personal financial records,
insurance forms, and materials relating to an
individual’s professional activities and outside
business and political pursuits.

- Personal photographs.

-~ Materials that may refer to official duties but
are not directly used to carry out those duties.
These include diaries, personal calendars,
journals, and notes intended for an individual’s
personal use (memory aids and personal
observations on work-related matters).

It is important to remember, however, that certain
informal documents may be federal records. In the Executive
Office of the President, to a greater extent than in many other
government offices, drafts, notes, background materials or
working papers can be considered federal records because they
document policy development, significant decisions, major
activities, or other matters basic to an understanding of the
office and its role in government operations. Such materials
should be treated as federal records and maintained in official
files if they were circulated for review or clearance, and if
they have been modified substantively.

Wwhen it is difficult to determine whether documents or
other records should be treated as federal records, you should
tentatively treat them as federal records and contact the
appropriate EOP agency records management office for a final
determination. Legal questions will be referred by the records
management office to appropriate counsel.

2 For further information on personal papers, consult
iv ic : a en
Guide, published by the National Archives and Records
Administration. Copies are available in the Office of
Administration, Records Management Office.
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When acting in their capacity as employees of a federal
agency, such agency employees are responsible for complying with
the Federal Records Act and related regulations.

The law requires that adequate and proper records be
created and preserved to document the organization, functions,
policies, decisions, procedures and essential transactions of the
agency. The law also specifically requires that records be kept
for appropriate periods if they can be used to protect the legal
and financial rights of the Government or individuals directly

affected by the agency’s activities.

In order to ensure that agency records contain an
adequate and proper account of policy development, implementation
and decision-making, each employee must document those
discussions, meetings and telephone conversations that are
necessary to understand these functions. Where appropriate, in
formal settings, minutes or notes should be taken for the purpose
of including them in official files.

All staff members are responsible for complying with
procedures that result in adequate and proper records creation
and maintenance. All materials meeting federal records criteria
must be incorporated into appropriate agency files or records
systems. EOP staff members should consult with the appropriate
EOP agency records management office to address any questions
concerning the creation and maintenance of federal records.

ELECTRONIC FEDERAL RECORDS

Increasingly, federal records may be created
electronically. Records may be generated on word processing, or
electronic mail ("e-mail"), systems or other computer
applications.

Records generated electronically must be incorporated
into an official recordkeeping system. Thus, no word processing
or e-mail document that is a federal record should be deleted
unless it has been (a) printed and placed in an appropriate file,
or (b) preserved in an appropriate electronic system.

Oon January 6 and 11, 1993, in the case of Armstrong v.
jve Offi £t esj , United States District Judge
Charles R. Richey directed the National Archives and Records
Administration to work with components of the EOP to develop
further recordkeeping guidance both for e-mail communications in
the EOP and for disposition of EOP electronic federal records
generally. Pursuant to these orders, and until further
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instructions, the following special rules should be observed by
components of the EOP that generate federal records:

1. Material may not be deleted from any e-mail file
unless (a) the material has been retained in full
on a back-up tape or other comparable medium, and
(b) the retained version includes both full text
and all available transmittal information; and

EOP staff members with records management
responsibility must monitor the implementation of
guidance on federal records (including the status
of records) to ensure consistent application of
the court’s order.

Questions concerning the status of electronic records,
or the application of these rules to particular computer systems,
should be directed to the appropriate EOP agency records
management office. Those offices will periodically monitor
electronic records systems to ensure that correct records status
determinations have been made.

DESTRUCTION OR REMOVAL OF FEDERAL RECORDS

Federal records, as defined by the Federal Records Act,
may not be dastroyed, or permanently removed from appropriate
official files, without the prior approval of the National
Archives and Records Administration.

Federal records should be maintained in organized files
and may not be damaged or altered by any staff member. Nor may
federal records be temporarily removed from official files except
for official purposes, and only if returned to the official files
upon completion of that official function.

Policies and procedures governing the disposition of
federal records are prescribed by the National Archives and
Records Administration and are incorporated into the EOP records
management program. FPurther information concerning these
policies and procedurss should be obtained from the appropriate
EOP records management office.

REMOVAL_OF NONRECORD AND PERSONAL MATERIALS

Purely personal, unclassified materials may be removed
from the office by staff members at any time, subject to any
agency procedures regulating such removal.




Unclassified nonrecord materials, with the exception of
copies of records, may be removed with the prior approval of an
agency official with records management responsibility.

Except where expressly authorized by appropriate agency
officials, copies of federal records, regardless of the reason
for which they have been duplicated, may not be taken by staff
members for any purpose other than an official purpose related to
the staff members’ official duties and responsibilities.

No classified materials may be removed from the office
at any time, without compliance with the rules applicable to such

materials.

IRAINING

EOP agency records management offices and other

appropriate personnel will be providing records management
training for all employees who generate or receive federal

records.




THE WHITE HOUSE
WASHINGTON

May 9, 1997

MEMORANDUM FOR EXECUTIVE OFFICE OF THE PRESIDENT STAFF

FROM: rles F.C. Ruff
to the President

SUBJECT:

Presidential Records

The Presidential Records Act, 44 U.S.C. §§ 2201-07, imposes certain requirements regarding
Presidential documents. This Guidance will first summarize the White House policies regarding the
statute, and then discuss them in more detail.

Summary of White House Policies Regarding the Presidential Records Act

The purpose of the Presidential Records Act is to document the performance of the
President’s constitutional, statutory and ceremonial duties.

To accomplish this purpose, the Act requires the preservation of all original Presidential
records. You do not have to keep identical copies.

You need not keep “nonrecord” materials, such as notes for your own use, rough drafts
not circulated to others, or call and visitor logs.

You should file Presidential Records -- those pertaining to the performance of the
President’s duties -- separately from your personal records.

When you leave the White House, send the Office of Records Management all original
Presidential Records you have.

Unless they have been publicly released, you may not take copies of Presidential
Records when you leave, without permission from Counsel’s Office.

If you have any questions whether particular documents are Presidential Records,
contact Robert Weiner in Counsel’s Office (6-6297).

This Guidance addresses your obligations under the Presidential Records Act. In
addition, the White House has received subpoenas and document requests. You must
preserve all materials that are covered by such subpoenas or requests.
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GUIDELINES FOR THE PRESIDENTIAL RECORDS ACT

What are Presidential Records?
Presidential Records must meet two tests:

1 They must be created or received by the President, his immediate staff, or others in the
EOP whose job is to advise and assist the President, and

They must relate to or directly affect the performance of the President’s constitutional,
statutory, ceremonial or other official duties.

What units in the EOP generate Presidential Records?
Records of the following units which meet the two tests above are Presidential Records:

White House Office Council of Economic Advisors

National Security Council President’s Intelligence Oversight Board
Office of Policy Development - President’s Foreign Intelligence Board
National Economic Council '

Records of the Office of the Vice President are treated in the same manner as Presidential Records.
Records of other units in the Executive Office of the President are not Presidential Records, but
may be subject to the Federal Records Act if they were created or received by employees of the
agency and reflect the agency’s activities or otherwise contain information of value.

What types or forms of records are included as Presidential Records?

A Presidential Record may be in any physical form, including: “books, correspondence,
memorandums, documents, papers, pamphlets, works of art, models, pictures, photographs, plats,
maps, films, and motion pictures, including, but not limited to, audio, audio-visual, or other
electronic or mechanical recordations.” E-mails and documents existing only on computer are
also included. ‘ . . %

What materials are not Presidential Records?

The following are nof Presidential Records:
k. Personal records.
2 Nonrecord materials.

Official Vrccords of an agency.

Stocks of publications and stationery.

Extra copies of documents produced only for convenience or reference, when the copies
are clearly identified as such.




What are “personal records?”

Personal records have a “purely private or nonpublic character” and do not relate to or affect the
President’s official duties. Personal records may include:

Diaries, journals, and the like if they are not prepared, used or circulated for government
business.

Materials gathered by a staff member before joining government service, if not used for
government business.

Materials relating solely to the staff member’s private affairs, such as financial records,
insurance forms, and outside professional associations.

Personal photographs.

Materials relating to the election of others to federal, state, or local office, which have no
relation or direct effect on the performance of the President’s official duties.

Are political documents Presidential Records?

Under the statute, materials regarding the political activities of the President and his staff which do
not relate to or directly affect the performance of the President’s official duties are not Presidential
Records. Neither are materials relating exclusively to the President’s own election. Because it
sometimes can be difficult to judge which documents fall into these categories, you should consult
the Office of White House Counsel regarding the records you may remove.

What are “nonrecord materials?”

The following types of materials may not be Presidential Records:

1 Preliminary drafts not circulated to persons besides the authors.

% Preliminary drafts, work sheets, and notes if they are reflected in the final product and they
do not document the development or implementation of policy.

Shorthand and other notes once they are transcribed or converted to formal documents
which are verified for accuracy and completeness.

4. Scratch pads, visitor and call logs, and similar nonsubstantive documents.
What are your obligations regarding the creation of Presidential Records?
The Presidential Records Act requires that staff members adequately document the performance

of the President’s constitutional, statutory, and ceremonial duties. The decision whether to
memorialize information rests in the first instance with each staff member. :
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How should you maintain Presidential Records?

Maintain Presidential Records in organized files. Label and keep personal records separate from
Presidential Records, and do not make personal records available to other staff for official business.

If your office has both Presidential and Federal Records, keep them separate. You may have to
disclose Federal Records under the Freedom of Information Act. Presidential Records are not
subject to such disclosure.

Can you destroy Presidential Records?

No. Presidential Records are the property of the United States, and may be disposed of only in
accordance with procedures established by the Archivist.

One narrow exception: If your office receives certain recurring types of papers, including form
letter public mail, unsolicited public mail not reviewed or answered by anyone in the White House,
anonymous public mail, or enclosures in public mail, the White House Records Management Office
will provide guidance regarding when you may dispose of those materials. Consult that Office
before disposing of any such records.

What happens to Presidential Records?
During his term, the President retains custody and control of Presidential Records.

At the end of the Administration, Presidential Records go to the Archives. Some will become subject
to disclosure five years later. The President can restrict public access to certain documents, such as
classified materials, documents related to appointments to federal office, or trade secrets, for up to 12
years. The materials then become publicly available as limited by any constitutional or other privilege.

What can you take with you when you leave the EOP? }

You may not take Presidential Records with you at the end of your employment. You also may not
take copies of Presidential Records unless the records have been publicly released, or you have
received permission from Counsel’s Office. You may not remove dlassified documents from your
office at any time without complying with the rules applicable to those materials. You may take
political documents only with the approval of Counsel when you leave the EOP. You may also take
personal records with you.

When a staff member leaves the White House or the EOP, he or she must deliver all Presidential
Records to the White House Records Management Office (or leave the records in his or her office).
NSC staff should provide their records to the NSC Records Management Office.

Who should you ask about the Presidential Records Act?

If you have questions regarding the coverage or interpretation of the Act, call Robert Weiner in the
Office of White House Counsel (6-6297). Direct your questions about records maintenance and
disposition of files to the White House Office of Records Management (or, for the Office of the Vice
President, to the Vice President’s records management staff, and for the NSC, the NSC Records
Management Office).




January 26, 2001

MEMORANDUM FOR: MICHELLE SALINAS

FROM: TERRY GOOD %&‘
OFFICE OF RECORDS MANAGEMENT

RE: DRAFT OF "FILES" SECTION FOR
WHITE HOUSE STAFF MANUAL

I have taken the liberty to revise this section, having found that the previous section
left many staff confused. What follows will clarify and answer some of the most frequent
questions that we received.

The Presidential Records Act, 44 U.S.C.§§2201-07, imposes certain requirements on the
President and his staff regarding Presidential documents. The purpose of the Act is to ensure
that documentation is created and preserved of the President's constitutional, statutory, and
ceremonial actions. The Act applies to both the President and his staff who are his delegates.
Thus staff must create and preserve documentation of their actions in carrying out the President's
responsibilities. Some documents are considered "nonrecord," including identical copies, stocks
of publications, notes for your own use, rough drafts not circulated to others, and logs of visitors
and telephone calls. Any records relating to you personally, having nothing to do with your
official duties, must be maintained separately from the official records.

At the end of your White House service, the official records in your custody must be left with
either your successor or forwarded to the Office of Records Management. Unless they have been
publicly released, you may not take copies of Presidential records when you leave, without
permission of the Counsel's Office. If you have any questions about whether particular
documents are Presidential records, contact the Counsel to the President (Room 128, EEOB,
x67900).

In addition to the provisions of the Presidential Records Act, the White House may receive
subpoenas and other requests for documents. You must preserve all materials that are covered
by such subpoenas or requests.




DIRECTORY OF POLICIES

FILES (also see Tab C-Records Management, Office
of)

The Presidential Records Act, 44 U.S.C. §§
2201-07, imposes certain requirements regarding
Presidential documents. The purpose of the
Presidential Records Act is to document the per-
formance of the President’s constitutional, statuto-
ry and ceremonial duties. To accomplish this pur-
pose, the Act requires the preservation of all origi-
nal Presidential records. You do not have to keep
identical copies. You need not keep “nonrecord”
materials, such as notes for your own use, rough
drafts not circulated to others, or call and visitor
logs. In addition, official records of an agency and
stocks of publications and stationery are not con-
sidered Presidential Records. You should file
Presidential Records—those pertaining to the per-
formance of the President’s duties—separately
from your personal records.

When you leave the White House, send the
Office of Records Management all original
Presidential Records you have. Unless they have
been publicly released, you may not take copies of
Presidential Records when you leave, without per-
mission from Counsel’s Office. If you have any
questions about whether particular documents are
Presidential Records, contact the Counsel to the
President (Room 128, EEOB, x67900).

In addition to the provisions of the Presidential
Records Act, the White House may receive sub-
poenas and other requests for documents. You
must preserve all materials that are covered by
such subpoenas or requests.

WHITE HOUSE STAFF MANUAL A-1
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How NARA Can Help You with Records Management

What Is Records Management? ‘

In government we all create records to do our business. In the Executive Office of the President (EOP),
records that are created are either covered by the Presidential Records Act (PRA) or the Federal Records
Act (FRA) which set legal requirements for recordkeeping and define the authorities and responsibilities
of the President and his appointees.

The two acts differ to some extent in what they require (see attached), but records management is the
common discipline that provides assistance in determining the most effective ways of meeting those
differing requirements. The foundation of records management is that records go through a “life cycle”
that applies to all records in all media.

e Creation phase - whereby an organization creates the records it needs to do its business

® Active phase - where the records are used to conduct the organization’s business

¢ Disposition phase — where decisions are made about the length of time records must be retained.

What Are the Advantages of Good Records Management?
Good records management helps you in four basic ways:
1. It helps you conduct your business more effectively and efficiently throughout the life cycle by:
¢ Specifying what documentation is necessary to conduct business to minimize the number of
records that must be created and to maximize their value to meet business needs.

¢ Identifying the most cost effective ways to organize, index, file, retrieve, and store records to
achieve the maximum benefit for the money invested.

* Determining the proper length of time to retain records for business purposes and identifying
those records that warrant preservation in the National Archives or Presidential Library
suitable for destruction and those and regularly carrying out those disposition instructions.

* Developing requirements for computer systems to manage your records to meet your business
needs.

2. It helps you comply with applicable governmental records management requirements.
It helps you respond completely and efficiently to requests for access to records
4. It ensures a good historical record that will allow those in the future to understand the
accomplishments of the administration.

W

How Can NARA Assist You in Improving Records Management?
NARA recognizes that the EOP and its components have active records management programs, and
NARA staff members have worked with these programs for many years. With the change of
administrations, NARA would like to help the EOP through targeted assistance projects that support
records management in the Bush administration. NARA staff can assist in all phases of records
management. Here are examples of where NARA staff can help:

* Understanding and interpreting relevant records management statutes and applicable regulations

and suggesting practices for implementing them effectively and efficiently.

* Developing criteria for identifying personal, presidential, and federal records.
Selecting records management software and improving the records management capabilities of
new and planned systems.
Developing EOP specific guidance for FRA and PRA organizations
Training staff in records management responsibilities
Storing PRA (Presidential and Vice Presidential ) and FRA records, personal materials, and gifts.
Determining the appropriate disposition of records in all media within the context of applicable
statutory requirements
¢ Planning for the transfer of records to NARA.




Implémenting the Presidential Records Act and Federal Records Act Requirements.

As noted above, in the Executive Office of the President (EOP), records that are created are either
covered by the Presidential Records Act (PRA) or the Federal Records Act (FRA). The Presidential
Records Act applies to records created by components of the EOP that solely advise and assist the
President.

The components of the EOP that create Presidential records are:
The White House Office

The Office of the Vice President

Office of Policy Development

Council of Economic Advisors

The President’s Intelligence Oversight Board

The National Security Council

The President’s Foreign Intelligence Advisory Board

The National Economic Council

The EOP components that generate Federal records that are governed by the Federal Records Act are:
Office of Management and Budget

Office of the United States Trade Representative

The Council on Environmental Quality

The Office of Administration

The Office of Science and Technology Policy

The Office of National Drug Control Policy

Both acts require the head of the organization (President or agency head) to take the necessary steps to
ensure that adequate documentation of activities is created and maintained. Records management
provides common tools for doing that in an effective and efficient manner. However, there are
differences between the acts that will affect how records management is implemented.

e The FRA is supported by a series of Federal regulations that provide more specific direction
about how agencies should implement a records management program. There are no similar
regulations for the PRA.

e The FRA assumes that most Federal records will eventually be destroyed and only a small
percentage will eventually come to NARA. The PRA assumes that most Presidential records will
be preserved.

e The FRA and PRA set out different procedures for records disposition. Under the FRA agency
heads submit records schedules to request the Archivist’s approval for the disposition of records.
In the case of Presidential records, the PRA states that the incumbent President must obtain the
views in writing of the Archivist before disposing of any Presidential records, 44 USC §2203 (c)
—(®.

e Access restrictions are different for PRA and FRA records. - FRA records will be subject to the
Freedom of Information Act (FOIA) during the Bush administration. PRA records are not subject
to the FOIA until five years after the end of the administration.

Contact Point: Michael L. Miller, NARA 301-713-7110x229 (voice)
michael.miller@arch?2 nara.gov 301-713-6852 (fax)




NARA Records Management Issues for Discussion with Bush Transition Team
Draft of 01/16/01

This document lays out a series of recommendations for improving records management and related
information technology (IT) infrastructure based on the experience of National Archives and Records
Administration (NARA) staff. These recommendations are meant to start a dialogue with the incoming
administration on records management generally and the assistance NARA can provide.

Issues Requiring Immediate Attention

e Give guidance and training to all EOP staff on PRA, FRA, and personal records. Provide clear
guidance on personal records to the appropriate staff handling these materials for the President,
Vice President, and First Lady.
Issue a memorandum on records management responsibilities to all staff.
From the beginning of the administration clearly delineate and separate out what are records
under the Presidential Records Act (PRA), what are personal papers under the PRA, and what are
federal records under the Federal Records Act (FRA). This should be done for paper and
electronic records.
Establish by the President the ownership of personal (including political) materials generated by
White House Staff and the appropriate disposition of such materials. This includes identifying
for White House Staff what personal material belongs to the employee and what belongs to the
President.

Priority Issues to Address Shortly After the Transition

e Develop a joint list of records management priorities reflecting EOP and NARA needs.

o Establish an overall management perspective for records at the Administration and Management
level. Evaluate the potential for establishing a Chief Information Officer (CIO) for the EOP and
having a records officer for the EOP reporting directly to the CIO.

To the extent possible, establish common practices for managing PRA records (including records
of the Vice President and First Lady), personal papers under the PRA, and FRA records in all
media.

Develop a system to replace ARMS II that meets both business and records management needs,
including the need to maintain PRA, FRA, and personal records separately and the ability to
distinguish between non-record material, and short-term and long-term FRA records.

Determine whether these requirements (and other business requirements) are best met by a
system developed in-house, a COTS/GOTS product, or a records management application.
Incorporate records management requirements in all EOP systems as they are redesigned or
upgraded, e.g., the Presidential Diary System.

Establish in accordance with the PRA a regular process for disposal of Presidential records that
are not needed for EOP or statutory or archival reasons. Examples include bulk mail (and bulk e-
mail) and backup tapes.

Work with the White House Gift Unit on implementing guidance for the disposal or other
disposition of Presidential gifts that are not appropriate for retention in a Presidential Library.
Establish a routine process for recycling backup tapes once authorization is obtained from the
Archivist as required by statute. Develop a process to maintain backups of PRA and FRA records
separately.




Specific Issues That Need to Be Addressed as Part of the Review

The management of Vice President's Records, both paper and electronic, needs to be addressed,
including the issue of the records of the Vice President in the Senate. The two systems are not
integrated, although V.P. email could be routed into ARMS.

The filing procedures for the central file for Presidential records should be reviewed. Sometimes
current filing practices result in the interfiling of personal and Presidential records.

Review the management of the electronic directory of EOP employees. Could it be modified to
serve as a historical record of employees as well as a record of those currently employed?
Provide guidance to staff on the appropriate way to file electronic records to efficiently use the
available drives and effectively manage the electronic records on them. Determine how best to
manage the electronic versions of textual documents.

Provide assistance in the management of First Lady’s files, both electronic and paper.
Designate clear records status at the point of establishment for the records of Task Forces and
Commission and provide records management guidance to the staff of the Task Force or
Commission including information on closing out the Task Force/Commission and the
appropriate disposition of the records.

Provide regular records management briefings for new employees, including interns. Where
necessary, training should include or be supplemented with training on records classification,
declassification, and redaction.

Develop clear recordkeeping requirements for all types of transactions so that staff know what
records must be created and maintained to document their work.

b
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DRAFT 2

February _,2001

MEMORANDUM FOR WHITE HOUSE OFFICE
OFFICE OF POLICY DEVELOPMENT
COUNCIL OF ECONOMIC ADVISORS
PRESIDENT’S INTELLIGENCE
OVERSIGHT BOARD
NATIONAL SECURITY COUNCIL
PRESIDENT’S FOREIGN INTELLIGENCE
ADVISORY BOARD
NATIONAL ECONOMIC COUNCIL

FROM: ALBERTO R. GONZALES

SUBJECT: PRESIDENTIAL RECORDS ACT

The Presidential Records Act applies to all officers and employees in the above units within the
Executive Office of the President. This memorandum, issued at the direction of President Bush,
summarizes and explains your obligations under the Act.

The President has the statutory authority and responsibility under the Presidential Records Act
(Section 2201-2207 of Title 44) to establish records management controls “to assure that the
activities, deliberations, decisions, and policies that reflect the performance of his constitutional,
statutory, or other official or ceremonial duties are adequately documented.” The Act provides
that “[d]Jocumentary materials produced or received by the President, his staff, or units or
individuals in the Executive Office of the President the function of which is to advise and assist
the President, shall, to the extent practicable, be categorized as Presidential records or personal
records upon their creation and be filed separately.” The Act thus grants the President
substantial discretion to determine the most “practicable” means for ensuring that records
“adequate” to document the activities, deliberations, decisions, and policies reflecting the
performance of his duties are created and preserved. In light of the President’s substantial
discretion, the President’s records policies, as applied to those units in the EOP covered by the
Presidential Records Act, are not subject to judicial review. See Armstrong v. Executive Olffice of
the President, 1 F.3d 1274 (D.C. Cir. 1993).

This memorandum provides guidance for you to determine (i) which of your records must be
preserved and (ii) which records can be handled or discarded as you see fit. In preparing this
memorandum, Counsel has carefully examined the Presidential Records Act, its statutory history,
relevant court precedents, and regulations issued by the Archivist interpreting the analogous
definition of records in the Federal Records Act, see 36 C.F.R. 1222.34, 1222.36. In addition,
Counsel has closely studied the policies and practices of past Administrations, which are
reflected in numerous memoranda, and has consulted with officials from the National Archives.




The executive summary immediately below provides the guidance you will need on a day-to-day
basis in order to comply with the Act. The remainder of the memorandum explains in greater
detail the Counsel’s interpretation of the Presidential Records Act and how that Act applies to
particular categories of documents.

EXECUTIVE SUMMARY:
What records must be preserved and when, if ever, will they become public?

As a general matter, you must ensure preservation of any document that (i) is related to your
official White House business and (ii) is received from or circulated to another person,
regardless whether that other person is inside or outside the White House. That includes letters,
memos, e-mails, notes, speeches, and other similar documents that relate to your official business
and are received from or circulated to another person.

You must ensure preservation of all official documents that you receive from anyone outside the
White House -- including Congress, departments and agencies of the Executive Branch, state
governments, and private individuals and groups. In addition, you must ensure preservation of a
copy of all official documents that you send to anyone outside the White House -- including
Congress, departments and agencies of the Executive Branch, state governments, and private
individuals and groups.

You are not required to preserve:

copies of documents if you are aware that someone else is maintaining a copy

personal documents

election- or campaign-related documents

notes or rough drafts so long as the notes or drafts are not circulated or made available to
others (A document is not considered circulated to another person merely because an assistant

helps in the physical preparation of a document, such as by typing drafts.)

publications such as congressional reports, books, newspapers, magazines, or news
summaries and news clips

rolodexes, telephone logs, message logs, message slips, calendars, and visitor logs
(unless, for example, a message slip communicates a substantive official message)

If you have any doubt whether particular documents or records must be preserved, you
should preserve the documents and contact the Counsel’s office.

Notwithstanding the minimum requirements of the Presidential Records Act, it bears mention
that a fundamental purpose of the National Archives system and the Presidential Records Act is
to preserve for history significant documents that accurately reflect the workings of a President
and his White House advisors. Therefore, if you create or receive documents that are not




covered by the requirements of the Presidential Records Act, but that you nonetheless conclude
would assist future historians in understanding the workings of this Administration (such as
careful and accurate notes of particular meetings), you may donate them to the National
Archives. You can simply give such documents, along with your Presidential records, to the
Office of Records Management when you conclude your White House service.

We have several concerns/questions re this paragraph:

1) While the staff person can donate them to NARA, it is incorrect to state that they can
"simply give such documents to the Office of Records Management. . .," ORM will not
accept personal records.

2) One might read this paragraph and draw the conclusion that ORM is only an archival
operation where inactive records are stored. We do provide daily support to many
offices in a variety of ways. This is more fully addressed later in our comments on the
Section entitled "Olffice of Records Management."

It also is important for you to understand when and how the public can gain access to
Presidential records. To begin with, the White House Office and the other offices listed at the
top of this memorandum, are not subject to the Freedom of Information Act while the President
is in office. At the end of the Administration, the National Archives will take control of
Presidential records (and will operate in conjunction with the designated Presidential library).
The Archives must make most documents available for public release beginning 12 years after
the end of the President’s term or second term in the event of a two-term Presidency. The 12-
year period has exceptions: The Archives must allow release of certain non-sensitive documents
after 5 years, and the Archives must protect certain highly sensitive documents, such as national
security documents and privacy information, forever.

We would offer a rephrasing of the last sentence above:

Following the conclusion of the Administration, the archivists at the Presidential Library where
these records will be preserved, will begin a review process in anticipation of opening them to
the public. Some documents will be available in their entirety 5 years after the Administration's
end. Those containing national security or other sensitive information will be closed for longer
time periods, until the information's classified or sensitive nature passes. Some privacy’
information may never be opened.

Finally, it is critical for you to read and understand Counsel’s separate memorandum
regarding the process that the White House will employ in the event it is ever necessary to
respond to a subpoena or document request from Congress, a grand jury, or another
investigative body. As is explained in that memorandum, your obligations in response to a
subpoena or document request often will be more onerous than the more limited
requirements of the Presidential Records Act outlined here. In particular, a subpoena or
document request usually will require preservation of all documents (including notes,
drafts, and potentially even your personal documents) that refer or relate to a particular




subject matter and that you possess at the time of the document request or thereafter
create or receive.

You always must comply with all of the terms of any subpoena or document request even in
those circumstances where those requirements are more stringent than your obligations
under the Presidential Records Act.

11. DISCUSSION
1. General Definition of Presidential Records

The Presidential Records Act defines “Presidential records” to include “documentary
materials, or any reasonably segregable portion thereof, created or received by the President” —
or created or received by members of the staff of the covered EOP components — “in the course
of conducting activities which relate to or have an effect upon the carrying out of the
constitutional, statutory, or other official or ceremonial duties of the President.” The definition
expressly encompasses not only written documents, but also models, pictures, films, and audio
recordings.

We would offer a slight rephrasing of the last sentence above:

"The definition expressly encompasses not only written documents, but other materials such as,
but not limited to, models, pictures, films, and audio recordings."

Congress intended that this definition be interpreted in accord with the definition of
“federal records” in the analogous Federal Records Act, a separate records statute that was
enacted before the Presidential Records Act and that applies to most federal departments and
agencies in the Executive Branch. As the House Committee report accompanying the
Presidential Records Act explained, “[t]o the extent that certain categories of documentary
materials are not considered to be records under [the Federal Records Act], the same categories
of materials generated or received by the President and his aides would generally also fall
outside the ambit of what constitutes a record.” H. Rep. No. 95-1487, at 11 (1978). That
Congressional direction is instructive, for the National Archives has established regulations
interpreting the Federal Records Act that, in turn, have guided our interpretation of the
Presidential Records Act.

2. Act’s Application to Particular Subject Matters

The Act expressly exempts two specific categories of documents -- political documents
and personal-private documents — from the definition of Presidential records.

Political Documents Relating to Elections and Private Political Associations

The Act does not cover certain political and election-related documents.




First, the Act does not apply to (i) “materials relating exclusively to the President’s own election
to the office of the Presidency™ and (ii) “materials directly relating to the election of a particular
individual or individuals to Federal, state, or local office, which have no relation to or direct
effect upon the carrying out of the constitutional, statutory, or other official or ceremonial duties
of the President.”

Second, the Act does not cover “materials relating to private political associations and having no
relation to or direct effect upon the carrying out of the constitutional, statutory, or other official
or ceremonial duties of the President.”

The purpose of this exception is to ensure that documents related to political associations,
elections, and campaigns are not classified as Presidential records. This exclusion from the
Presidential records act works in tandem with the Hatch Act’s express authorization of political
activities by EOP employees. (Political activities are those activities primarily related to specific
elections, to a campaign, or to the success of a political party.)

b. Personal documents

The Act also does not apply to records of “a purely private or nonpublic character which
do not relate to or have an effect upon the carrying out of the constitutional, statutory, or other
official or ceremonial duties of the President.” That includes any personal letters notes, private
financial documents, or other documents that you may create, receive, or possess in your office.

c. Transition Records
Transition records are not Presidential records. However, if you bring transition or other

records into the White House and then use them for official purposes in a manner that otherwise
would make them Presidential records, then those records are in fact Presidential records.

We would offer a semantic change in the sentence above:

"

...... then those records become in fact Presidential records.”




d. Documents Containing Both Record and Non-Record Portions

The Act expressly recognizes that some documents may contain portions that are a Presidential
record and portions that are a non-record (because they are either political or personal). The
definition of

We would suggest that "a" be inserted here.

Presidential record provides that only the “reasonably segregable” portion of the document that
would qualify as a Presidential record is a Presidential record. Therefore, White House officials
may segregate the official portions of a document from the personal portions (by redaction or by
copying only the official portions and preserving that copy as the Presidential record) and
preserve as a Presidential record only that portion of the document that actually qualifies as such.

The suggestion that staff may segregate official portions of a document from the non-record
portions is unreasonable and impractical. They will not take the time, nor be consistent in their
effort. No two people will agree. Having wrestled with this issue during three previous PRA
Administrations, we can say that it was never tried and for good reason. Is it not far better to
error on the side of history and state that, in instances of documents with mixed heritage,
Presidential trumps non-record.

Official Documents that meet the definition of Presidential Records.

The Act requires preservation of virtually every document related to official business that you (i)
show or send to another person (other than to an administrative or secretarial assistant involved
in physically preparing the document) or (ii) receive from another person. That includes:

memos, letters, and other written communications circulated to or received from others,
including documents to or from those outside the Government;

draft documents that are circulated or shown to a person other than the author;

marked-up edits or comments that are circulated or shown to another person; and

notes or minutes of meetings that are circulated or shown to others.

Post-it notes are no different from other kinds of documents. If they relate to official business
and are circulated to others (for example, if you attach post-it notes on a draft document returned
to its author), they are Presidential records and must be preserved, whether attached or
unattached to other documents.

Similarly, e-mail is no different from other kinds of documents. Any e-mail relating to official

business therefore qualifies as a Presidential record. All e-mail to your official e-mail address is
automatically archived as if it were a Presidential record, and all e-mail from your official e-mail




address is treated as a Presidential record unless you designate otherwise (which you should not
do unless it is clearly personal).

Finally, if you happen to receive an e-mail on a personal e-mail account or receive a letter
or memorandum at home that otherwise would qualify as a Presidential record, it is your duty to
treat that record as a Presidential record and to ensure that it is preserved and filed as such.

Non-Record Documents

a. Notes that are nof shown or circulated to others

The 1978 House Committee Report accompanying the Presidential Records Act indicates
that Congress intended the scope of covered “records” to be the same under both the Federal
Records Act and the Presidential Records Act. That Congressional mandate is important because
the National Archives has already issued regulations governing work-related notes for purposes
of the Federal Records Act. Those regulations provide:

“Working files, such as . . . rough notes, and other similar materials shall be maintained . . . if
(1) [t]hey were circulated or made available to employees, other than the creator, for official
purposes . . .; and (2) [t]hey contain unique information, such as substantive annotations or
comments included therein, that adds to a proper understanding of the agency’s formulation and
execution of basic policies, decisions, actions, or responsibilities.”

Consistent with the express Congressional direction regarding the equivalent scope of the two
Acts, Counsel has followed this analogous Federal Records Act regulation in determining the
requirements of the Presidential Records Act. In addition, Counsel also has carefully studied and
obtained guidance from the past policies and practices of Presidents Reagan, Bush, and Clinton.
The policy reflected in this memo with regard to uncirculated notes is consistent with the policies
and practices of these three Presidents.

b. Drafts that are not circulated to or shown to others.

In determining the point at which a draft document rises to the level of a Presidential record,
Counsel again has examined both the regulations of the National Archives interpreting the
analogous definition for “federal records” and to the past policies and practices of Presidents
Reagan, Bush, and Clinton.

The regulations provide that drafts must be preserved only if “(1) [t]hey were circulated or made
available to employees, other than the creator, for official purposes . . .; and (2) [t]hey contain
unique information, such as substantive annotations or comments included therein, that adds to a
proper understanding of the agency’s formulation and execution of basic policies, decisions,
actions, or responsibilities.” Moreover, prior Administrations did not require White House
staffers to preserve uncirculated drafts.

For that reason, Counsel has concluded that drafts that are not circulated to others are not
Presidential records. However, any draft that is circulated to others is a Presidential record and
must be preserved along with any comments or suggested edits on the draft.




c. Newspaper Clippings or News Summaries

The Act does not require maintenance of “stocks of publications,” which applies to news
clippings and news summaries, as well as extra copies of publications such as congressional
reports, congressional records, and newspapers. If, however, you circulate or receive a news clip
with a handwritten note or a post-it note, that would qualify as a Presidential record and must be
preserved.

d. Copies

The Act does not require preservation of extra copies of documents that are produced only for
convenience of reference, but this exception applies only to copies are clearly identified as such.

Telephone and Visitor Logs, Message Slips, and Calendars

White House staffers need not preserve message slips, message logs, visitor logs, and
official calendars unless a message slip or log records a substantive message communicating a
substantive decision or course of action.

f. Voice Mail

The White House voice mail system (like most voice mail systems currently in operation)
does not have the capacity to maintain voice mail recordings as opposed to overwriting them
(unlike the e-mail system, which archives e-mails). In addressing the question of voice mail,
therefore, the Counsel has taken into account the Act’s requirements that the President, in
establishing record management controls, take such steps “as may be necessary to assure” that
Presidential decisionmaking is “adequately documented” and that documentary materials be
categorized “to the extent practicable” as Presidential records. Given the present state of White
House voice mail technology (as is also true with most other government and corporate voice
mail systems today), voice mails cannot reasonably be preserved on an ongoing basis without
technological upgrades. Therefore, they do not qualify as Presidential records.




C. Office of Records Management

White House staffers should maintain their personal records separately from their
Presidential records and label their folders accordingly. The White House Office of Records
Management can provide assistance in establishing appropriate file systems and in storing files
that are no longer needed on an ongoing basis.

When terminating White House employment, you must leave your Presidential records
with the Office of Records Management and you may not take any Presidential records (or
copies thereof) absent the express approval of the Counsel.

We would prefer a fuller treatment of ORM's mission. What Jfollows appeared in an early Clinton
Administration memorandum of records.

"The White House Olffice of Records Management (ORM) serves as a central file for all
Presidential records. Its primary role is to manage, process, maintain and store records for the
daily use of the President and all the policy units in the White House. Concurrently, it preserves
these same records to ensure a comprehensive history of the Administration. All White House
staff members are encouraged to consult with this office for guidance on the creation and
maintenance of files and procedures for appropriate and systematic filing of documents."

Perhaps the last sentence could be modified with the phrase, " . . .as discussed in this
memorandum."”

The second paragraph might be worded as follows, to provide another option, in addition to the
departure guidelines.

"Staff members, upon termination of White House employment, may elect to leave their office
files for their successor or turn them over to ORM. They may not take with them any Presidential
records or copies, absent the express approval of the Counsel. However, the departing staff
member may take personal records. To reduce last minute confusion, the Counsel's Office and
ORM encourage staff, throughout their tenure, to maintain these records separately from their
official records."”



D. Counsel’s Office

If you have any doubt whether particular documents are Presidential records, preserve the
documents and contact the Counsel’s office. The Counsel’s Office will assist with any specific
questions you have. As recurring questions occur, as they almost certainly will, the Counsel’s
Office will issue updates and revisions to this policy as necessary and appropriate.
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MEMORANDUM FOR ARTHUR B. CULVAHOUSE
. Counsel to the President

RE: Protection of Confié;ntial Presidential Records at the
Conclusion of the President's Term

This memorandum examines the alternatives available to the
President to protect confidential deliberative presidential
records from public disclosure after he leaves office. - At least
for 12 years after conclusion of the President's term, primary
protection'will be afforded through the Presidential Records Act,
44 U.S.C. 2201 et seqg. (PRA), which applies for the first time to
records of this Administration.l The PRA allows the President to
direct .that certain types of presidential communications, includ-
ing "confidential communications requesting or submitting advice,
between the President and his advisers™ be withheld from public
disclosure for up to 12 years. 44 U.S.C. 2204. We discuss below
the scope of the PRA and provide recommendations with respect to
its implementation. -

In addition to the statutory protections afforded by the
PRA, the President may of course rely on the constitutionally—
based executive privilege to protect confidential communications
from public disclosure. See United States v. Nixon, 418 U.S.
683, 705 (1974); Nixon v. Administrator, 433 U.S. 425, 451

1 Although enacted in 1978, the Act became effective only "with
respect to any Presidential records . . . created during a term
of office of the President beginning on or after January 20,
1981." Pub. L. No. 85-591, section 3, 92 Stat. 2523, 2528
(1978). With the exception of the records of the Nixon Adminis-
tration, which are subject to the Presidential Recordings and
Materials Preservation Act, 44 U.S.C. 2111 note, presidential
records have not previously been subject to a mandatory statutory
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(1977). Although the need to assert executive privilege will
most likely arise only after expiration of the mandatory restric-
tions imposed by the President under the PRA, the constitutional
considerations that inform executive privilege also inform our
interpretation of the scope and applicability of the PRA.

I. The Pfésiaéhtial Records Act
—#‘—

A. Definition of "Presidential Records™
&

The PRA applies only to the "presidential records™ ]
maintained by an Administration. In order to fall within the
scope of mpresidential records," documents must be "created or
received by the President, his immediate staff, or a unit or
individual of the Executive Office of the President whose func-
tion is to advise and assist the President."” 44 U.S.C. 2201.
Thus, only documents created or received by the President’s close
advisers, and not by all employees in the Executive Office of the
President, constitute presidential records under the PRA.

This line is congruent with the definition of "agency" under
the Freedom of Information Act, 5 U.S.C. 552 (FOIA), which ex-
cludes from FOIA (and therefore also from the Privacy Act) the
President's immediate personal staff or units in the Executive
Office whose sole function is to advise and assist the Presi-
'dent.z In short, the reach of the PRA extends where FOIA does

1.(Cont.) scheme governing processing and disclosure.

2 The definition of "agency" under FOIA (and by reference, under
the Privacy Act) specifically includes "any executive department
. . « or any other establishment in the executive branch of the
Government (including the Executive Office of the President)

. . . ." 50U.S.C. 552(e) (emphasis added). As this Office has
opined on a number of occasions, however, the legislative history
of the 1974 amendments to FOIA, which added the reference to the
Executive Office of the President, makes clear that the Act vas
not intended to disturb the result in Soucie v. David, 448 F.2d
1067 (1971). This decision excluded from the Act's coverage "the
President's immediate personal staff or units in the Executive
Office wvhose sole function is to advise and assist the Presi-
dent." See S. Conf. Rep. No. 1200, 934 Cong., 2d Sess. 15

S
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not. See H. Rep. No. 1487, 95th Cong., 2d Sess. 3 (1978) ("The
definition of Presidential records was designed to encompass
those records which currently fall outside the scope of the
Freedom of Information Act.”); 44 U.S.C. 2201(2)(B)(i) ("Presi-
dential records" do not include "official records of an agency
[as defined in the Freedom of Information Act]").

In addition, the defihitiéﬁ‘of,presidential records under
the PRA requires that the documents be generated "in the course
of conducting activities which relate to or have an effect upon
the carrying out of the constitutional, statutory, or other
official or ceremonial duties of the President."” 44 U.S.C.
2201(2). Records that do not fit this definition are deemed to

be "personal records,"” also defined by the Act,3 and are excluded

2 (cont.) (1974). See generally Memorandum for Robert J.
Lipshutz, Counsel to the President, from John M. Barmon,
Assistant Attorney General, re "Status of NSC as an 'Agency’
under FOIA" (Sep. 6, 1978); Memorandum for Robert J. Lipshutz,
Counsel to the President, from Larry A. Hammond, Acting Assistant
Attorney General, re "Intelligence Oversight Board® (Nov. 18,
1977); Memorandum for Honorable Fred F. Fielding, Counsel to the
President, from Larry L. Simms, Deputy Assistant Attorney
General, re "Applicability of Freedom of Information Act to White
House Records Entered and Stored in Office of Administration
Computers” (Feb. 22, 1982). See S. Conf. Rep. No. 1200,

93d Cong., 2d Sess. 15 (1974).

3 "Personal records” include "all documentary materials . . . of
a purely private or nonpublic character which do not relate to or
have an effect upon the carrying out of the constitutional,
statutory or other official or ceremonial duties of the Presi-
dent.® The term is specifically defined to include --

(1) diaries, journals, or other personal notes
serving as the functional equivalent of a diary or
journal which are not prepared or utilized for, or
circulated or communicated in the course of,
transacting Government business;

(2) materials relating to private political asso-
ciations, and having no relation to or direct
effect upon the carrying out of constitutional,

statutory, or other official or ceremonial duties
of the President; and

(3) materials relating exclusively to the Pres-
ident's own election to the office of the Presi-
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from "presidential records." 44 U.S.C. 2201(2)(B), (3). The Act
encourages the President and his staff, "to the extent practica-
ble," to categorize records as either presidential or personal
upon their creation or redeipt, and to file those materials
separately. 44 U.S.C. 2203(b). It does not, however, provide
for any administrative or judicial review of decisions to catego-
rize particular records as "personal” or 'presidential.'4

In practical terms, this fleans that records generated within
the Executive Office of the President that are subject to FOIA
are not "presidential records” within the meaning of the PRA.
Records that are not subject to FOIA because they were geherated
or received by the President or those "whose sole function is to
advise and assist the President” fall within the scope of the
PRA, so long as they relate to or have an effect on the Pres-
ident's constitutional, statutory, official or ceremonial du-

3 (cont.) dency, and materials directly relating
to the election of a particular individual or
individuals to Federal, State, or local office,
which have no relation to or direct effect upon
the carrying out of constitutional, statutory, or
other official or ceremonial duties of the
President.

44 U.S.C. 2201(3).

s The substantive provisions of the PRA providing for processing
of records by the Archivist and review of decisions to restrict
access apply only to "presidential records,” and therefore would
come into play only after "personal records" had already been
segregated. See, e.9., 44 U.S.C. 2202 (United States to "reserve
and retain complete ownership, possession, and control of Presi-
dential records”): 2203(c) (Archivist's authority over disposi-
tion of presidential records); 44 U.S.C. 2203(f)(1) (Archivist's
authority to assume responsibility for the custody, control, and
preservation of, and access to, presidential records); 44 U.S.C.
2204 (Archivist's authority to administer restrictions on access
to presidential records). There is no provision on the face of
the statute authorizing the Archivist to segregate personal from
presidential records (although presumably the President could
delegate that responsibility to the Archivist if he so chose), or
providing for reviev of the segregation decisions.

By e

i e — o e e



LOLT AT oo E R AL B N T

e LI DTS

——— e -

ties.5 Based on this definition, we would expect that most, if

not all, documents in the White House Office that do not fit the
definition of "personal records" would be deemed to be presiden-
tial records, because in general the sole function of employees
of the White House Office is to advise and assist the President.
Documents genérated or received by an individual within the
Executive Office of the Pres:dent could fall either within FOIA
or within the PRA, depend1ng on vhether the individual only
advises and assists the President or makes decisions in his own
right -- for example, pursuant to a statutory delegation of
authority -— or could be considered personal records. Many of
these determinations will have to be made on a case-by-case
basis, consistent with the distinctions that are now drawn under
FOIA. We will be glad to provide you with additional guidance
with respect to particular questions that may arise.

B. Processing of Presidential Records under the PRA

Under the PRA, presidential records are the property of the
United States, and pass under the control of the Archivist of the
United States at the conclusion of the President's term.6

9 Also excluded from the definition of "presidential records"”
are stocks of publications and stationery and extra copies of
docuTe?%s)produced only for convenience of reference. 44 U.S.C.
2201(2)(B).

6 The PRA provides that the President may dispose of presidential
records lacking "administrative, historical, informational, or
evzdent;ary value," after obtaining the written views of the
Archivist. 44 U.S.C. 2203(c). 1If the Archivist determines that
the records the President proposes to destroy are of particular
interest to Congress or if the public interest requires, he must
notify and consult with Congress. 44 U.S.C. 2203(e). The Presi-
dent may then dispose of the records, after providing Congress
with copies of the disposal schedule at least 60 calendar days of
continuous session of Congress in advance of the disposal date.

Because the Archivist is a subordinate executive officer, the
congressional notification and consultation provisions should be
understood to require (a) that the President (through the Archi-
vist) report to Congress in appropriate cases, and (b) that the
President (again, through the Archivist) provide a written expla-




44 U.S.C. 2202, Prior to leaving office the President may speci-
fy that access to certain types of presidential records, includ-
ing "confidential communications requesting or submitting advice,
between the President and his‘advisers' may be restricted from
public disclosure for a period no greater than 12 years.

44 U.S.C. 2204(3)(5).7 Presidential records containing informa-
tion within a restricted categéry "shall be so designated by the
Archivist,” and access "shall Be restricted” until (1) waiver by
the former President of the restriction; (2) expiration of the
designated time period; or (3) a determination by the Archivist
that the record "or . . . any significént element or aspeét of
the information_contaihed in [the record] . . . has been placed
in the public domain through publication by the former President,
or his agents." 44 U.S.C. 2204(b)(1). Records that are not
subject to any mandatory restrictions are nonetheless exempt
from public access until (a) completion by the Archivist of
processing and organization of the records or (b) five years
after the Archivist assumes custody of the records, whichever is
earlier. ‘

The PRA provides a few exceptions to the otherwise mandatory
statutory restrictions imposed by the President. Employees of
the National Archives and Records Administration "who are engaged
in the performance of normal archival work" and the former Presi-
dent or his "designated representative"8 may have access to all
presidential records, including those that are restricted. 44
U.S.C. 2205(1), (3). In addition, otherwise restricted records
may be made available -- ' :

& (cont.) nation of any decision to destroy documents.

7 other permissible restrictions include (1) classified materi-
al; (2) documents relating to appointments to a federal office;
(3) documents specifically exempted from disclosure by statute;
(4) "privileged or confidential" trade secrets and commercial or
financial information: and (5) personnel, medical, and similar
files "the disclosure of which would constitute a clearly unwar-
ranted invasion of personal privacy."” 44 U.S.C. 2204.

8 The language of the PRA refers to "designated representative”
in the singular, but we know of no reason why the former Presi-
dent would be restricted to only one representative.

-6 =
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(1) pursuant to subpoena or other judicial pro-
cess; i g
(2) to an incumbent President, "if such records
contain information that is needed for the conduct
of current business of his office and that is not
othervise available;f”and
(3) to Congress aﬁd éts committees or subcommit-
tees (within the scope of their jurisdiction), "if
such records contain information that is needed
for the conduct of#its business and that is not
otherwise available.“9

4¢ U.S.C. 2205(2). ,

During the period of restricted access, the Archivist is
responsible for responding to requests for access to presidential
recordé. The PRA vests considerable statutory discretion in the
Archivist with respect to categorization and disclosure of par-
ticular presidential records.lo Although it is the President
vho designates which categories should be restricted and for how
long, the PRA contemplates that the Archivist will determine, "in
his discretion,” and "after consultation with the former Presi-
dent," wvhether particular documents fall within those restricted
categories. 44 U.S.C. 2204(b)(3). The legislative history of
the PRA confirms that Congress believed the Archivist, because

. Consistent with our long-held view that statutes authorizing
disclosures to Congress must be interpreted broadly, so as not to
impinge upon the constitutional prerogatives of the executive
branch, we interpret this last provision to authorize disclosure
only of information that is not subject to a valid claim of
executive privilege by the former or the incumbent President.

10 The Archivist exercises this discretion, of course, subject
to the supervision and control of the incumbent President. See
Nixon v. Administrator, 433 U.S. at 424; Buckley v. Valeo, 424
U.S. 1, 123 (1576); Myers v. United States, 272 U.S. 52, 163-164
(1926). For a general discussion of the incumbent President's
authority to supervise the Archivist's exercise of his statutory
responsibilities, see Memorandum to Robert P. Bedell, Deputy
Administrator, Office of Information and Regulatory Affairs,
Office of Management and Budget, from Charles J. Cooper, Assis-
tant Attorney General, Office of Legal Counsel (Feb. 18, 1986)
(Bedell Memorandum) at 20-24.
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of his professional skill and experience, should determine which
documents fall within the restrictive statutory’categories desig-
nated by the President: -
Subsection (b)(3) establishes that a final deter-
mination as to whether particular records fall
vithin a mandatory Presidential restriction is to
be made by the Arch1v1st. Although the subsection
provides for consultat1cn with the former Presi-
dent in this process, current practice is expected
to continue whereby the former President is con-
sulted in situations requiring his personal as-
sessment of the nature of a particular document .
« « « The actual identification and segregation of
materials pursuant to restrictions is left to the
Archivist. _
H. Rep. No. 1487, 95th Cong., 24 Sess. 16 (-1978).11
The Archivist is required to establish procedures for
administrative appeals of denials of access. 44 U.S.C.
2204(b)(3). During the period of restricted access, however, his
decisions whether to grant access to particular records under the
terms authorized by the PRA are not subject to judicial review,
44 U.S.C. 2204(b)(3), except that the former President may ini-
tiate an action during that time "asserting that a determination
made by the Archivist violates [his] rights or privileges." &4
U.S.C. 2204(e) (jurisdiction over such actions vested in United
States District Court for the District of Columbia).
Records that are not restricted by the Archivist under the
PRA (for example, because they do not fall within any of the
categories designated by the President or because the prescribed
time limits on those restrictions have expired) must be processed
by the Archivist in accordance with the procedures prescribed by
FOIA, with one major exception. The Archivist may not withhold

11 As ve discuss below (see P- . infra), vesting this discre-
tionary respon51b111ty in the Archivist would probably wlthstand
constitutional challenge, but that aspect of the PRA counsels in

favor of processing presidential records prior to completion of
the President’s term.
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documents under FOIA exemption (b)(5), which ordinarily would be
used to protect inter-agency and intra-agency deliberative
records.’? 44 U.S.C. 2204(c)(1). Aas discussed below, confiden-
tial communications that fall within exemption (b)(5) and are not
othervise pro;ectable~undgr‘some other exemption could be pro-
tected only by an assertion.ofngécutive privilege.
Finally, the PRA gives thg Archivist the responsibility to
promulgate "regulations necessary to carry out the provisions of
[the Act]."™ 44 U.S.C. 2206. These regulations must include --
(1) provisions for‘advance public notice and
description of any presidential records scheduled
for disposal;
(2) provisions for giving the former President
notice whenever otherwvise restricted materials are
to be made available under one of the exceptions
 listed in 44 U.S.C. 2205(2) [see abovel;

(3) provisions for notice by the Archivist to the
former President "when the disclosure of particu-
lar documents may adversely affect any rights and
privileges which the former President may have;"
and
(4) provisions for consultations with other feder-
al agencies regarding materials which may be
subject to FOIA exemption (b)(7) [investigatory
law enforcement files].

Ibid. The Archivist has not yet promulgated any such regula-

tions.
II. Interplay between the Presidential Records Act and
Executive Privilege
12

Exemption (b)(5) authorizes the withholding of inter-agency

and intra-agency records "which would not be available by law to
a8 party other than an agency in litigation with the agency.”

This exemption has long been construed to include the "deliber-

ative process privilege." See, e.g., NLRB v. Sears, Roebuck &
Co., 421 U.Ss. 132, 151 (197%).
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We would like to emphasize that the PRA only establishes a
statutory scheme for custody, processing, and disclosure of
presidential records. Even absent the explicit disclaimer in the
Act that "[nlothing in this Act shall be construed to confirm,
limit, or expand any constitutionally-based privilege which may
be available to an incumbent or former President,” 44 U.S.C
2204(c)(2), we would construe the Act to leave intact the Pres-
ident's constitutional ab111ty to protect confidential commu-
nications through an assertion of executive pr1v1lege.l3 T
disclaimer makes clear that Congress shared this view.

As a practical matter, the mandatory restriction on release
of confidential communications authorized by the PRA should
largely obviate the need to assert executive privilege so long as
those restrictions continue.l4 The protection afforded by the
PRA for confidential communications, togethe; with the protection
of classified information, documents relating to appointments,
and "personnel, medical, and similar files,” should be broad
enough to encompass any documents that might conceivably fall
within the scope of executive przvzlege.15 This assumes, howev-
er, that the former President and the Archivist agree as to which
documents fall within the restricted categories. Given the
discretion vested in the Archivist, it is conceivable that he
might disagree with the former President over whether certain

13 It is well-established, of course, that a former President
can assert executive privilege with respect to documents created

during his Administration. See Nixon v. Administrator, 433 U.S.

14 Those restrictions do not come into effect until "the conclu-
sion of a President's term of Office." 44 U.S.C. 2203(f)(1).

Until completion of his last term, therefore, the President would
have to assert executive privilege to protect White House records

from disclosure in response to compulsory congressional or judi-
cial process.

et The reverse may not be true, however. Although the parame-
ters of executive privilege are far from clear, Presidents have
generally exercised caution in claiming the privilege, and have
confined its applicability in practice to the most sensitive
executive communications. As is the case under FOIA, it is
unlikely that all of the documents protected under the statutory
categories would necessarily also be considered privileged by the
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documents meet the statutory definition of "confidential communi-
cations requesting or submitting advice, between the President
and his advisers," 44 U.S.C. 2204(a)(4), or other of the statuto-
_ry categories. If that disagreément could not be sorted out
through consultations, as contemplated by the statute, the former
President could object to release of the documents on the ground
of executive privilege.16 i, I o

In addition, the former President would have to assert
executive privilege to protect confidential deliberative communi-
cations after expiration of ihe mandatory restriction period
designated under the PRA.17 Statements in both the House and
Senate debates make clear that the former President's only re-
course after the mandatory period is executive privilege. See
124 Cong. Rec. 36844 (1978) (remarks of Sen. Percy); id. at 34895
(remarks of Rep. Preyer). Because the documents remain in the
custody of the Archivist and are deemed to be records of the
National Archives and Records Administration,18 objections to
release based on executive privilege would presumably be lodged
with the Archivist, following notice to the former President by
the Archivist of the planned release.19

23 (Cont.) former President.

5 As we discuss below, the former President's ability to object
to release of particular documents on the ground of executive
privilege -- even in the face of the Archivist's determination
that the documents are not covered by the statutory protections
of the PRA -- saves the PRA from constitutional objection. See
P- infra.

o As discussed above, the PRA prohibits the Archivist from
using FOIA exemption (b)(5) to protect presidential records from
disclosure. Other FOIA exemptions would, however, be available
after the period@ of mandatory restrictions. These exemptions
could be used to continue protection, for example, of classified
information (552(b)(l)); personnel, medical, and other files the
disclosure of which would constitute a clearly unwarranted inva-
sion of personal privacy (552(b)(6)); and certain law enforcement
investigatory records (552(b)(7)).

18 see 44 U.S.C. 2204(c)(1).

19 g described above, the regulations to be promulgated by the
Archivist must, inter alia, provide "for notice . . . to the
former President when the disclosure of particular documents may
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The PRA does not spell out what happens if.the former
President objects to release of a document on the basis of execu-
tive privilege. It does, however, specifically contemplate that
the former President could sue in the D.C. district court if a
determination made by the Archivist "violates the former pres-
‘ident's rights or privileges.”- 44 U.S.C. 2204(e). Such a law-
suit should not prove necessary to resolve a disagreement between
the Archivist and the former President over vhether documents
subject to a claim of executive privilege may be disclosed.20
As we advised in our memorangum to the Office of Management and
Budget with respect to the Presidential Recordings and Materials
Preservation Act (see supra n. ____ ), we believe an incumbent
President should respect a claim of executive privilege made by
a former President, unless the incumbent President believes that
withholding the document would conflict with discharge of his

constitutional responsibilities.21 See Bedell Memorandum at 25-

s (Cont.) adversely affect any rights and privileges which the
former President may have." 44 U.S.C. 2206(3).

20 This judicial review section would come into play in other
disputes. For example, if the former President disagreed with
the Archivist over application of the statutory categories to
particular documents, or if he asserted a personal right (such as
the right of privacy or First Amendment right) to justify with-
holding of the documents, a suit against the Archivist might

wvell be appropriate.

2l e advised in that memorandum that a former President's right
to assert executive privilege over records generated during his
Administration would be considerably undercut if a subsequent
Administration could overrule or second-gquess claims of privilege
made by a prior Administration. Therefore, we concluded that the
incumbent President (who of course directs the Archivist's exer-
cise of his statutory responsibilities) should respect claims of
privilege made by former presidents, except in the rare cases in
which disclosure of records is necessary to enable the incumbent
to fulfill his constitutional responsibilities.

22 In Public Citizen v. Burke, C.A. No. 86-1782 (D.D.C., March 6,
1987), a district court declared that our advice in that memoran-
dum "is contrary to law and cannot be relied on by the National
Archives in implementing the Presidential Recordings and Materi-
als Preservation Act.” The court found our conclusion that an
incumbent President (and therefore the Archivist) "should respect

w12 ~
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As we noted in that analysis, under the PRMPA claims of
executive privilege made by former President Nixon should ulti-
mately be resolved in the courts, through lawsuits brought by
persons denied access to the documents by the Archivist. See
Bedell Memorandum at 26. The PRA, hovever, expressly cuts off
judicial review of the Archivist's determinations during the
restricted access pefiod; é#ceéfifo: suits brought by the former
President. We do not believe that this preclusion of judicial
review alters our advice that the incumbent President should
generally honor claims of privilege made by 2 former President.
Wwhile the availability to third parties of judicial reviev may
mitigate concerns about any possible abuse of executive privilege
by a former President, we do not believe such judicial reviev is

22 (cont.) a former President's claim of executive privilege" to
be contrary to the D.C. Circuit's opinion in Nixon v. Freeman,
670 F.2d 346 (D.C. Cir. 1982), which upheld certain limited
aspects of an earlier, similar set of regulations governing -
access to the Nixon Papers. In addition, the court rejected the
government's ripeness and standing arguments, concluding that
"the injury required by the justiciability doctrines of standing
and ripeness is present,” given the acknowledgment at oral
argument by former President Nixon's counsel that claims of
executive privilege would be made, and the Acting Archivist’s
prior statement to a congressional subcommittee that he
considered himself bound by the OLC opinion.

We believe that the court's decision on both the procedural
and substantive issues is flawed. On the merits, we believe the
court erred in concluding that Nixon v. Freeman reached the issue
addressed by the OLC opinion. Although isolated language in that
opinion can be read to support Judge Revercomb's decision, in
fact the Nixon v. Freeman court addressed only whether the
Archivist's refusal to pre-screen and segregate privileged docu-
ments violated the presumptive nature of executive privilege. It
did not address how the incumbent President should treat claims
of privilege made by a former President. The OLC opinion is not
inconsistent with the Nixon v. Freeman holding; nor is it incon-
sistent vith the language of the statute or the National
Archives' regulations. We have appealed the decision, although
the Archivist is complying with its terms pending appeal. We do
not believe, however, that the court's opinion affects
implementation of the PRA, because it deals only with the
particular scheme of the PRMPA, which does contemplate that the
incumbent or former President will file objections with the
Archivist that are based on executive privilege. As we have
discussed, the PRA is a vholly statutory scheme, and does not
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constitutionally required. Individuals other than the incumbent
or former President do not have any constitutiohally-based
interest in disclosure of pres1dent1al records. Their right of
access is prescribed and limited by statute, and we believe that
Congress may therefore limit their right to seek judicial review
if it does so expressly, as 1t has in the PRA. By the same
token, Congress could choose to prov1de by statute for judicial
review of only certain kinds of administrative determinations --
for example, determinations to restrict access based solely on an
assertion of executive privilege by a former President.

FIF.. Im lementaiion of the Presidentiai Records Act

Arguably, the PRA has the potential to interfere with the
free flov of candid discussion between the President and his
advisers because (1) the statutory protection for confidential
communications lapses after 12 years; and (2) the Archivist,
rather than the former President, is responsible for determining
which documents fall within the man ry restrictions. Nonethe-
less, we believe thdt the PRA is co::tggizzgnal. First, any
consideration by the courts of the facial constitutionality of
the Act is likely to be confined to the questions already ad-
dressed by the Supreme Court in Nixon v. Administrator, supra.

In that case, former President Nixon mounted a facial challenge
to the PRMPA (see n. ____ ), vhich applied uniquely to President
Nixon's presidential records. Like the PRA, the PRMPA trans-
ferred custody of presidential records to another member of the
executive branch (originally the Administrator of General Servic-
es, and then the Archivist), and directed that individual to
screen the materials and to promulgate regulations providing for
public access.23 President Nixon asserted that the Act breached

e (Cont.) purport to require, b? its terms, that the Archivist
make any determination on executive privilege claims.

= Unlike the PRA, however, the PRMPA did not establish statuto-
ry c§tegories of records that could be withheld, but rather
required that the regulations promulgated by the Archivist take
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the separation of powers, eroded executive privilege, and violat-
ed his rights of personal privacy and association.

Throughout its opinion in Nixon v. Administrator, supra, the
Court emphasized that it néeded’to address only the guestion
vhether the transfer of custody of President Nixon's documents
and their scréening by archivists violated any of the privileges
or rights vhich Nixon asserted. See 433 U.S. at 438-439. The
Court rejected President Nixonrs argument that the screening and
potential public disclosure of communications given to him in
confidence would adversely affect the ability of future presi-
dents to obtain the candid advice necessary for effective
decisionmaking, and concluded that the limited intrusion into
executive privilege effected by the cﬁstody and archival screen-
ing of the Nixon papers was constitutional.z4 The Court post-
poned resolution of the question whether executive privilege
vould be impermissibly eroded by the disclosure of particular
documents until regulations were issued implementing the Act, and
the constitutional question was presented in a specific factual
context, presumably at the time such a document was actually to
be released. Id. at 455.

= (Cont.) into account a variety of factors, including the
"need to provide the public access to those materials which have
general historical significance" and the "need to protect any
party's opportunity to assert any legally or constitutionally
based privilege.” The PRMPA therefore only protects the former
President's ability to assert executive privilege; it does not
establish any separate statutory system to-protect those records.
For a fuller discussion of the provisions of the PRMPA, see
Bedell Memorandum, supra.

24 The Court first noted that "the expectation of confidentiali-
ty" in executive branch communications had always been limited
and subject to erosion over time after an administration leaves
office. 433 U.S. at 451. The Court, hovever, did not heold that
a claim of executive privilege would fail after any specific
period of time. Thus, Nixon v. Administrator does not foreclose
a claim of executive privilege by a former president to protect
particularly sensitive documents after the l2-year statutory
period for withholding under the PRA ends. The Court then held
that, particularly in light of this limited expectation, the
interest in preserving presidential materials for legitimate
governmental and historical reasons outweighed any danger that
the free flow of information would be curtailed by the prospect
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While the PRA is somewhat less explicit than the PRMPA
concerning the Archivist's duty to promulgate regulations to
protect the rights and privileges of former Presidents, the
language and legislative history of the PRA do confer on the
Archivist the abiiity,to craft regulations to protect the oppor-
tunity of former presidents to assert executive privilege, for
example, by providing adequate advance notice of the release of
any potentially privileged docﬂments. See p. __, supra. If
presented with a challenge to the PRA, the Court, as it did in
Nixon v. Administrator, is thus likely to limit its review to
whether the screening of presidential records itself vitiates
executive privilege (a.question it has already answvered in the
negative) and wait to adjudicate specific claims of executive
privilege when they are raised in a particular factual context.

Even if the Court were willing to go further than it did in
Nixon v. Administrator, we believe it would find the PRA facially
constitutional. Much like FOIA, the PRA authorizes an executive
branch agency (in this case the National Archives) to withhold
from the public, in its discretion, documents that fall within
certain categories, and establishes the broad outline of proce-
dures to be followed in making those determinations. Under FOIA
this outline is then fleshed out by regulations and by practice.
In some cases the statutory categories exempted from public
disclosure under FOIA overlap with the constitutionally-based
protection afforded by executive privilege, as they do under the
_PRA (see p. __ supra). For example, many documents that are
protectable under FOIA exemption (b)(l) (protecting properly
classified documents) or FOIA exemption (b)(5) (protecting delib-
erative inter-agency and intra-agency communications) would also
be presumptively protectable under the state secrets or delibera-
tive process arms of executive privilege in other contexts, such
as an authorized request from Congress or a discovery request in
litigation. Even in a FOIA suit, if a court were to determine
that particular documents did not meet the statutory criteria for

24 (GDnt.) that presidential documents would be screened by
archivists employed in the executive branch.
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withholding, the President (or in unusual circumstances a former
President) could assert executive privilege for’ those docu-
ments.25 Because FOIA does not alter the inherent constitutional
authority of the President~or.former Presidents to assert execu-
tive privilege, but merely sets up a parallel statutory scheme
for protectlon of certain k1nds of information, we have never
considered that FOIA raises any ‘constitutional problem.zs

.What is 1mp11c1t in FOIA 13 explicit in the PRA. As
mentioned above, the PRA expressly disclaims any intent to alter
the applicability of executiwe privilege. It also requires the
Archivist to provide advance notice to a former President of any
release that may "adversely affect any rights or privileges [he]
may have," 44 U.S.C. 2206(3), and provides jurisdiction over any
action brought by a former President asserting a right or privi-
lege against disclosure of his presidential records. While the
statutory protections provided by the PRA may not be equal in all
respects to the scope of executive privilege, the PRA preserves
intact a former President's ability to assert executive privi-
lege, and contemplates that no documents will be released over a
former President's objection until the claim of privilege has
been adjudicated. Therefore, we believe the PRA is not suscepti-
ble to a constitutional challenge.

Because of the interplay between executive privilege and the
PRA, however, we recommend that procedures be established that
would enable the President, before he leaves office, to take full
advantage of the protections afforded by the PRA and the doc-
trine of executive privilege. These procedures could address
the two potential problems raised by the PRA that we mentioned

25 In practice, of course, the need to assert executive privi-
lege in FOIA cases does not arise, both because the statutory
exemptions provide fairly complete protection and because FOIA
does not apply to the most senszt:ve presidential communications.
See p. ____ supra.

ea Our approach to FOIA is consistent with the vell—estab11shed
practxce of this Department to construe narrowly statutes that
might impinge upon executive pr1v11ege, and with the familiar
rule that courts will adopt an interpretation of a statute that
wvill avoid constitutional questions. See, e.g9., United States v.
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above: (1) that the PRA vests discretion in the Archivist to
determine which documents fall within the desighated restricted
categories; and (2) that the statutory protections for confiden-
tial presidential records lapses after 12 years. In addition,
such procedures couldsreconcile the potentially awkward inter-
play between implementatidn of the PRA and processing of claims
of executive privilege. =~
The most. important step wvould be to undertake the 5creening
of presidential records before completion of the President's
term, if possible.z7 ‘During, this screening, designated subordi-
nates of the President (including the Archivistza) could identify
documents that fall within each of the statutorily restricted

26 (cont.) Rumely, 345 U.S. 41, 45 (1956).

A7 Concern has been expressed that expedited processing of the
records may lead to premature disclosure. Section 2204(b)(2)
mandates disclosure of records which do not contain restricted
information on the earlier of the following dates:

(A) the date which is 5 years after the date on
which the Archivist obtains custody of such record
pursuant to section 2203(f)(1l) [cross-reference in
United States code incorrectly appears as

2203(d) (1), a subsection which does not exist];
(B) the date on which the Archivist completes the
processing and organization of such records or
integral file segment thereof.

Section 2203(f)(1) refers to a date certain -- the conclusion of
the President's term -- and therefore the date referenced by
section 2204(b)(2)(A) will not be affected by the date the Archi-
vist begins to screen documents. The date section 2203(b)(2)(B)
references may be affected because the earlier the Archivist
begins the process of screening documents the earlier he is
likely to complete processing. The only documents that would be
released as a result of the operation of this section are docu-
ments that are not restricted under one of the designated presi-
dential categories. Because such documents are not by their
nature confidential, their early disclosure should presumably not
be deemed to outweigh the advantages of screening the documents
while the President is still in ofifice.

5 Although the President could certainly direct others in the
White House or executive branch agencies to do the screening, the
Archivist's professional expertise and experience in the process-
ing of presidential records and his statutory role under the PRA
counsel in favor of including him in development and implementa-
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categories. In addition, those particularly sensitive records
that varrant protection under the doctrine of executive privilege
beyond the 12-year period could be jdentified, and time pericds
set for their possible release.

This pre-screening would have several advantages. First,
because it would be done by individuals subject to the Pres-
ident’'s direct supervisiéﬁ énégéongrol, it would reflect the
president's individualized judgments as to whether -- and how
long -- to protect particular documents or types of documents.
Second, the segregation of documents by the restricted categories
should minimize subsequent disagreements, after expiration of the
President's term, between the Archivist and the former President
about whether documents should be restricted, particularly if the
Archivist is involved in the pre-screening. Third, even if such
disagreements arise, the pre-screening will enable the Archivist
to determine easily wvhether the former President has an interest
in a proposed release, and to give him adequate notice of the
release.29 ?inally, the pre-screening for records that the
President determines should also be protected by executive privi-
lege would enable the Archivist to treat those records consistent
with constitutional requirements, as we discuss below.3°

A% (Cont.) tion of the pre-screening process.

. 23 The pre-screening would not necessarily alter the procedure

- envisioned by section 44 U.S.C. 2204(b)(3), whereby the Archivist
is to determine, in response to a request from the public, wheth-
er access to a presidential record must be restricted. The
Archivist would still evaluate the whether the record falls-
within any of the restricted categories, with the sole change
that he would already have the benefit of the former President's
recommendation. In addition, he could consult with the former
President, as contemplated by the statute, even if the President
had determined during the pre-screening that the record should
not be disclosed. It may be, for example, that the President
would consent to releases of particular records, despite the
restrictions, because of subsequent public disclosures.

30 Although the PRA appears to contemplate that the screening
process will begin only after a President leaves office, nothing
in the Act or its legislative history prevents the President,
through his staff, from also screening the documents before
leaving office and providing detailed recommendations as to how
the statutory categories should be applied. Moreover, the Presi-
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In addition, we recommend that the regulations promulgated
by the Archivist be drafted carefully, so as to protect fully the
former President's rights under the statute, and to give both the
former and incumbent President adequate notice of any releases
that might implicate executi#e privilege. Because executive
privilege stems from the President's inherent constitutional
authority, we do not believe it would be appropriate for the
Archivist to implement procedutes protecting executive privilege
in the regulations he promulgates to implement the PRA. Accord-
ingly, the Archivist's regulations should specifically state that
they do not address the issue of executive privilege. Procedures
to protect the privilege would then be established by the Presi-
dent, through an executive order or other directive, preferably
issued contemporaneously with the promulgation of the PRA regula-
tions. We would be pleased to work with you in the drafting of
such an executive order or directive.

John O. McGinnis
Deputy Assistant Attorney General

2 (COqt.) dent clearly has the inherent constitutional
authority to take steps he believes necessary to protect the
confidentiality of privileged information. See, e,9,, Exec. Ord.

12356 (ggverning the handling and disclosure of national security
information). o
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THE WHITE HOUSE

WASHINGTON

January 29, 1993

MEMORANDUM FOR EXECUTIVE OFFIGE-OF THE PRESTDENT AGENCY HEADS
FROM: . DAVID WATKINS éélgﬁgg 1 ks
ASSISTANT TO T SIDENT FOR THE OFFICE OF
MANAGEMENT AND ADMINISTRATION

- 4 .
SUBJECT: Guidance Regarding Records Retention

Attached for your information is guidance from the National
Archives and Records Administration (NARA) regarding the
preservation of electronic Federal records. Pursuant to court
orders. issued in the Armstrong v. Executive Office of the
President (EOP) case, electronic materials may not be removed,
deleted, or altered on EOP electronic communications systems
until action is taken to prevent the destruction of Federal
records. This guidance does not affect those EOP components that
solely create Presidential records.

Once sufficient safeguard measures are in place that meet the
requirements of the orders, such as backup tapes, agencies may
again delete from their systems. More detailed guidance is
expected from NARA on adequate safeguard measures. Concurrent
with the Archivist's letter, the Office of Administration (0A)
has been consulting with the Department of Justice (DOJ) and NARA
with respect to implementing interim steps, consistent with the
courts' orders, that affect the operation of its systems.

However, until adequate preservation safeguards are in place,
each EOP agency should advise its staff that electronic materials
are not to be deleted from electronic communications systems by
individual users who create Federal records. Further
clarification of the scope of the orders and questions should be
directed to the OA Library and Information Services Division
(LISD). Please call Mary H. Anton, LISD director, at 395-2527.

Attachment




