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~gonscious integrity tells e none .is required. .On 2
¢ former debate, I have said, and I now repeat, thatI ne-
iyer ,a_word of .conversation with the Presi-
sent.pn the ‘subject of publishing fhese instructions,
nordid I know if he wished theijr. publication, and I now
that, until his message was delivered here this morn-
ing, I was uninformed of his purpose to send it. ,Ido
not understand the gentleman from Georgia to question
the accuracy of that statement, or I.should hold myself
" compelled to repel it indignantly. © . 4. e fe s
. [Mr. BERRIEN said, the gentleman was perfectly right.
He had too much respect for himself, and for every
member of the Senate, to call in question the veracity of
any statement made on that floar. ] ;
Mr. CHAMBERS resumed. The motion was to print
the papers without commentary; the people were not
g0 ignorant as to require a guide in this matter; and if
an instructor was necessary, he could not think it alto-
ther fit to employ on this duty a Committee preju-
diced by a long course of avowed hostility to the mea-
sure, and inflamed by reports, speeches, and declama-
tion, to present it in its worst form. ’

Before he concluded, he must ask indulgence to reply
to one singular proposition asserted by the Senator from
Georgia, (Mr. Benriex,) and repeated by the Senator
from South Carolina, (Mr. Hay~xe.) Itis, that a refusal
to print is not to arrest the papers, nor evincive of a dis-

ition to keep them from the House of Representatives
and the nation. What are the facts? An important paper
is sent to the two Houses of Congress but a few hours be-
fore their adjournment. Instead of sending the original
to the House, after making usacquainted with its contents,
the course is to refuse to let the paper be read, to send
the original to a Committee for the avowed purpose of
examining whether they think it proper to be made pub-
lic, and to refuse the usual motion to print, upon the
ground that dangerous disclosures may be made thereby.
And with all these facts before us, and knowing as we do
that the House will adjourn in two or three hours, and
_ perhaps sooner, we are told it is not intended to arrest
these papers, and prohibit their seeing them. Why, sir,
this appears to be adding mockery-to positive injury; to
take from the House its property, in the first place, and
to laugh in its face, in the second. We all know it is
physically impossible for the Committee to examine and
report upon this message before the present House of
Representatives, to whom it is as much addressed as to us,
shall have adjourned—and adjourned never to meet again.
Its constitutional term will expire, and another House
will not meet till the largest part of a year has passed by,
and that not the House to which the paper is addressed.
In every view of the subject, then, it was proper the
Senate should not interpose to withhold them—that they
should go, and go now, to the House of Representatives
and to the nation..
Mr. FOOT said that some of the remarks of the gentle-
man from South Carolina probably referred to the mes-

Mr.- Adams. - ‘Gentlemen ask, what is the object ¢
President in publishing the documents? . The qu
can be answered in the. President’s own words. I
stated his object in his message. " Mr. F. called fc
reading of the message. 7w+ w3 uff ol 2
The message having been read— w175 "7
‘Mr. BENTON rose, he said, to make a single re:
The message and documents had been referred t
appropriate Committee, from which we should b
report concerning them; but if, in the mean time
President should ie eager to publish them, he car
by virtue of the same authority by which he pub
the secret instructions given to Mr. Cook, the ag
the United States in Cuba. - -

The question being taken, the motion to print the
sage and documents was lost, by the following vote

YEAS—Messrs. Barton, Bouligny, Burnet, Chan

Chase, Foot, Hendricks, Holmes, Johunston, of Loui

Knight, Marks, Noble, Robbins, Sanford, Seymour

bee, Webster, Willey—18.

NAYS—Messrs. Barnard, Benton, Berrien, Bi

Chandler, Dickerson, Dudley, Eaton, Hayme, Ir

Johnson, of Kentucky, Kane, King, McKinly, P

Ridgely, Rowan, Smith of Maryland, Smith of

Carolina, Tazewell, Tyler, White, Williams, Wooc

24,

Mr. TAZEWELL asked whether a motion to tr:

the message and documents from the Legislative |
Executive Journal would be in order.

The VICE PRESIDENT said, he presumed it v
be in order. There were no instances of transfers
the Legislative to the Executive Journal; but trar
from the Executive to the Legislative Journal wer
unfrequent The motion was made, and carried in tl
firmative, by a vote of 25 to 16.

ADJOURNMENT.

During the above discussion, a message Wwas rec
from the House of Representatives, stating that the
passed a resolution for the appointment of a Joint
mittee to wait on the President of the United States
inform him that unless he had any further busin
communicate, the two Houses were ready to ad]
and asking the concurrence of the Senate.

The Senate concurred, and appointed a committ
its part; and Mr. SMITH, of Maryland, from the
mittee, reported that they had discharged the dut
trusted to them, and that the President informed
he had nothing further to communicate; that he pr
ed his best respects to both Houses of Congress.
wished them a safe return to their families and hom

Another message was received from the House
ing that they hagiompleted the legislative busine:
fore them, and were ready to adjourn. )

On motion of Mr. SMITH, of Md. it was ordere:
the Senate meet to-morrow at 11 o’clock A. M,

sage of Mr. Monroe, rather than to any communications of

The VICE PRESIDENT then adjourned the S¢

NOMINATION OF Mr. CRITTENDEN.

The injunction of secrecy having been removed, we
are enabled to give the proceedings which took place in
the Senate upon the nomination o%sl\[r. CRr1TTENDEN, by
Mr. Apaxs, (the late President) to be an Associate Jus-
tice of the Supreme Court of the United States.

The nomination was sent to the Senate by message
from the President, on the 18th of December, 1828, and
was on that day referred to the Committee on the Judi-

ciary.

EXECUTIVE PROCEED lNGS.

~

! No report was made by that Committee until the
day of January following, when the Journal of th
nate rccords the following proceedings:

| Moxpay, JANUARY 26, 1829.

|
Mr. BERRIEN, from the Committee on the Judi
to whom was referred the nomination of John J. C1
den, contained in the message of the 18th Decembc
ported the following resolutions, which were read:
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a Resolved, ‘That it is not expedient to act upon the no- | BERS occupied the
3 ‘ tig lzgi.’lohn J. Crittenden, as a Justice of the Su-|and 12th days of Feb

Senate on the 2d, 3d, 4th, 5th, 9th,

reme Court of the United States, during the present " On the 12th the question was finally dxsposed vof, s
ession of Congress. ' : . will be seen by the following extract from the Journal: ;-

3¢ That it is not expedient toact uponthe nomi-| . . . . nr g ot et
ati m J. Crittenden,pas a Justice of the Supreme s~ THURSDAY, Fesnvanr 12, 2

ourt.of the United States, until the Senate shall have| The Senate. resumed the consideration of the resolus:
nally acted on the reportof the Judiciary Committee, | tions reported by the Committee on the Judiciary, relative:
e to the amendment of the Judicial system of the | to the nomination of

John J. Crittenden, together with the
nited States.’?: amendment proposed thereto, . . visi

7> the 29th of January, the Senate took u A division of the question having been called for, it
Q“g: gou{:;ti; fgr considergtion;r};hen ot 4 was taken on striking out the first resolution, and deter-
; Mr. CHAMBERS moved to strike out all of the first | mined in the negative—yeas 17, nays 24,
fesolition, after « Resolved,” and to insert the follow-| The yeas and nays being desired by one-fifth of the Se-
ingey A ; s v nators present, those who voted in the affirmative, are,
. “As the sense of the Senate, that the constitution Fozltfssﬁi'hn}i:u’hmﬁny ;)fBEgﬁjet’ Cha.lglnl;e{lst,’ ﬁark -
r} the United States, by directing that the President Noble Robbi;xs, Ru g‘]e,ss, Seymour S’ ilsbeg Webste:,
ball take care that the laws be faithfully executed, and ille;:. 8 G o *
'y vesting in him the authority to nominate, and, by and Those who voted in the negative, are,
dth the consent of the Senate, to appoint, all officers Messrs. Barnard, Benton, Berrien, Chandler, Dicker-
reated by act of Congress, for whose appowmtment pro-| Dudley, Eaton, Hayne, Iredell Johnson, of I&entuck
ision is not otherwise made, and the authority during' [ g . McKi’nley Mchne’Prince’ Bideel Howen Saz:
1e recess, to appoint all such officers, to hold their com. o ’Smith ofszmth Carobina Taz’ewelf 'I)"!’lo V;’hite
issions until the end of the next session, intended to Williams Woodb 4 L mas,l 2
dard against the eyils arising from vacancies in office: On the uestion‘g)y;t reeth the first resolution reported
hat such offices, having been created by act of Con- it wae detgrmined b tﬁe affirmative— yeas 23 na sp 17
‘83, must be deemed necessary for the public interest: On. motion of Mr. CH AMBERS, the yeas in dinave
hat the power of the President to nominate and appoint, [ eing desired by O;IC-ﬁﬂ’,h of the § e;mtors y resent, thoie
a8 intended to be exercised by him during the whole who voted in the affirmative, are P v
riod for which he should be elected, for all such vacan-| g oo Barnard, Berrien’ Bex’xton Brancb Chandl e'r
¢s as should occur during that period; and that a neglect Di;:kerso;l Dudley, Eaton I-iayne Ir’edell, Kive McKin.
exercise the power would be an omission of duty, on ley McLa’ne Pril}':::e Rid’g‘ely Iiowan Sanford’ Smith
2 1p;m't of the President: That the duty of the Senate to of South Car’olina, Tazewell Thomas "White Williams.
I or reject the nomination of the President, is as Woodb i ’ : mm:,
Perative as his"duty to nominate: That the practice of Thosg?;r'ho voted in the negative, are e
¢ Executive, and of the Senate, heretofore, has accorded Messrs. Bell, Boulj Burne;, Cl’lamb ers, Chase
the views above expressed, and that it is not now Foot, Holmes, .’Iohnstoxgln y(’)f Louisiana, Knj ;:’ Marks:
-pedient or proper to alter the settled practice: And Noble Robbins, Ru T e éilsbeg Webster
A, therefore, the Senate will, at the present session, Willeesin - gg'cs, Seymour, : Fughh 4 >
“ upon, and reject or confirm, all nominations which g{; itwas i i 3 e Sl
‘e been, or may be, received from the President, for : v 5 : ]
ces established by acts of Congress, and which haye _Ile.s'olved, That it is not expedient to act upon the no-
ome vacant by the death, resignation, or removal, of | Mination of John J. Crittenden, as -a _Justice of the Su-
Izt:hincumbents, or by the expiration of the term for g’i‘;l"::} %‘L‘:"g_:ei;:he United States, during the presentses-
oA they were appointed, or which shall 50 become va- s i :
t on or beforegge third day of March next.” On motion of Mr. BERRIEN,
TR i 1 was ordered to lie on the table, -
)n Friday, the 30th of January, the subject having TS IONZE b ke - : PLSET A e
N resume < : @ : e o § 7 D¢ ST 3
r. BELL, moved to amend the amendment, by strik- u w3 FEBRUARY 2, 1829, ‘ TERN Sunibegvy
out all after the words ¢ United States,” and in lieu| The ¢wo resolutions above stated to have been reported:
eofinserting, ¢ has directed that the President shall by Mr. BERRIEN being under consideration, together
* care that the laws be faithfully executed, and that | wi t proposed by Mr. CHAMBERS;
Nominate, and, by and with the advice and con-| Mr. C. addressed the Senate to the following: effects i
of the Senate, shall appoint, all officers created b The question now before the Senate presents to my
ct of Congress, for whose appointment provision is | mind the most i

g prospect which has ever been
‘o Wise made; and that the constitution requires | exhibited by.any one of the departments of this Governs
the President shall exercise this power during the [ment. In any view which'T have _been able ito give thd
! 1or which he should be elected, for all such vacan. subject, /it resolves itself into the. uestion; ‘ whethep
85 should occur during that term; and that a neglect | this body can control the constitutional powers and dus
$ercise ‘the power would be an omission of duty on |ties of the other branches of the Government, and 'de?
"% of the President: That the duty of the Senate | fedt the avowed ‘objects of its laws:’ “When the sugs
"MIrhor reject the nomination of the President, is as gestion was first made some days past, by the Chairman
T2ivess his duty to nominate; that such has hereto- | of ‘one of the Committees 'to ' whom nominations had
betn' the- settled practice of the Government; and |been referred, that a distinction t
%18 Nt now expedient or proper to alter it:?":¥net /| oy i i
lelg:leaﬁon being put, - this amendment was rejected;
£ then L on the amendment moved by: Mr. |it’

Hune power ‘of ‘nomination, ‘and ‘s matter ‘fhore_ to be dé&’ ;
ﬂ;r-:_'n'&nof Mr. - WEBSTER,

the second resolution

NFUSE STl o

/[ mined - by& irit:of . Courtesy, ‘to ‘usage- and ‘precedénty
{ ; ; it was a%reed, and nflgr’ ;‘gnemuq;c'and magnanimous de€portmerit .op.
the esﬁqwb‘ett_keh‘,,_itbe'hy'yea‘s:n hays. B¢ the part” - Butcessful political 5 Hh “refesy
& e&x tha'iunendmedz:movedby HAM- | stice “to" th "PHRGIDIES OF comstitu: :

& E D' g—ll.




SERATE]

tefiéat 6 safety ‘of ‘our institutions. ﬁxt‘t:litdefréﬂécﬂ
tion on the subject has persuaded el of the: error of|
these inipressions, ‘and feeling asTdo the magnitude of
the principles at'stake :on the decision-of the ‘Senate, I
have thought jt-proper to present in_the shape of an
amendment to the ‘resolution offéred by the Commitee,
a proposition which seems to cover more fully the ground
“ow assumed in discussion. -t o) s vddlwo S
2:The ‘course of remarks yesterday, on either side, did
not more affect the individual case upon which the Judi-
diary Committee have reported, than any other nomina-
tion made, or to be made, during the present session.' -« -

The resolutions submitted by the committee do mot
declare any general principle of action, assign any mo-
tive or cause for that inexpediency which they oppose
to the confirmation of this appointment, nor disclese
the reasons which conduct the committee to their con-
clusion: nor will a perusal of our journal, when pub-
lished, make known to the American people the reasons.
We have learned them in the progress of the debate.
We find them to involve, what some of us deem the
most solemn and fearful censiderations, and we have a
fair claim to have them so presented, that, when the na-
tion shall have access to the history of our proceed-
ings in this secret session, it shall be able to under-
stand by what rules we have been governed, and whe-
ther their adoption be dangerous to its interest. . These
reasons have induced me to submit the amendment of-
fered. The Chairman of the Judiciary Committee has
informed us, that a majority of that committee has taken
two views of this subject. = The first is, “that the pre-
sent attitude of the Executive has but one parallel in our
qat.ional history: in all other cases, the President has re-
tired voluntarily at the expiration of eight years, and not
by a transfer, invito, of the Executive power toother hands,
by the people; and that this state of things imposes upon
the Senate the necessity of scrutinizing most narrowly
the executive acts of the present incumbent, to avoid the
undue exercise, on his part, of powers proper to be reserv.-
ed to his succgssor.” The second view is, “that, if the
notion 9f a majority governing be any thing but a theme
for holiday declamation, it is proper that this body take
care the popular will be gratified;” and he assumes that
there has been a most decisive and unparalleled expression
of public will that confidence is withdrawn from the pre-
sent incumbent and reposed in others.

The honorable Senator from South Carolina, .also a
member of the Judiciary Committee, and of another com-
mittee before whom a number of nominations are now
gel:xding', has told us he considers this ¢“a question of

elicacy, rot of power; that the power is admitted; that
the present Executive certainly has the power to appoint,
but the Senate as clearly has the power to pause, inquire,
hesitate, a.nd delay; that the popular will is decisively ex-
pressed against the present Chief Magistrate, and ought
to be obeyed; and that the rule he advocates is, that no
vacancy which has occurred since this declaration of popu-
lar will, is to be filled until after the 3d of March, unless
the regular action of the Government will be destroyed by
it.” Both the Senatorssay that < Mr. Jefferson’s accession
to the Government is the only case parallel to the pre-
sent,” and they rely on the precedent of that period. So far,
Mr. President, as my researches have enabled me to judge,
these gentlemen are as unsound in their doctrines as they
are mistaken in their facts. Is it true, that considerations
of public will, or nice questions of delicacy, are those by
which we must be influenced? Can the existence of
popular will, however decisively announced, divertthe Sen-
ate from the performance of one of its most important
and most necessary duties? _ No sir, far otherwise. The
charter by which we must direct our course is the con-
stitution.  Whenever its voice is heard, the only popular

ever obligation it imposes upon us we muyst'dis A
ess alike of the notio‘x’\s of delicacy to:.the few,

the expresded feelings of the many: 2According tor
jqd'g;l’xent, the constitutional injunctionis clearin referen
to this matter.. 'Its language and its spirit cannot p
to doubt that it ‘intended the offices created’
Con should be filled: that they should be pe
filled by the nomination of the President, and conf g
ton of the Senate; but, as it. might often occur thatgl
vacancy would happen in the recess, when, from: the nad}
ture of the office, and the importance of its immediats
operations, it would be injurious to the public interest
wait for a session of the Senate, or suspend the appoin
ment, it gave to, the President alone the power of filling
such vacancy, taking carethat such appointment shof
confer power only until
actuponit. It never intended that the Executive should
take from the Senate, by indirect means,or by any act g
commission or omission, its concurrent voice in the
pointment of* officers; nor did it contemplate that
Senate, byany act, should take from the Executive his cof
current voice. ' It is equally plain, I think, that it did net}
contemplate that either of these branches should add 1
the power of the other, or diminish ought from its own
These constitutional principles, in the abstract, will not,"§&
presume, be controverted; and if they do not in their aps3
plication govern the matter now debated, I am utterly S8
mistaken.  Let us assume the case of an officer establish
ed by law, say a collector for the port of Baltimore. “& 3
vacancy occursin the recess, for instance in July, and the's
President commissions A B. Now clearly, the constitges
tion never intended that the President should, by his solé &
act, and without the participation of the Senate, continug™
A B’s official existence beyond some period in the néxt
session, not later than the last day of the session. Iftl
President, by omitting to nominate A B at- the next ses
sion, can suffer him to remain in office to the close of th
last day of the session, under his Executive appointmen
then he can rightfully, on the day following, when his timg =
shall have expired, renew his Executive appointment, ang
the same process may be annually carried on, and the offi
be kept in the hands of an individual for the term of the 2
President who first appointed him, and his successor may
then go through the same process, and so from one t0 8§
other, until the agency of the Senatein the creation of
officer is a mere mockery. i

Sir, the constitution neither expects or justifies suchi g
proceeding. It has provided and demands a different oné ™3
The Senator from South Carolina says he admits.fhe
power of the President to nominate. It is not the powe
I contend for—it is the duty. The President has no &
cretion to exercise ; the authority was not vested in him
to be exercised or not, as he pleased; but it was gi
him because it must be exercised, when the exigency @
curs, and so exercised as to allow to a co-ordinate b:
of the Government its regular action upon the offic
A failure to nominate would be a violation of the duty
obligation of the President, who, by the constitutiong--
directed to submit the appointment to the Senate;10F &
their advice and consent. Let us for a moment ing!
whether the same reasons do not demonstrate an
obligation upon the Senate. The proposition does &
pear to my mind singularly strange, that the constituBies
should require an act to be done which can only be do®
by the advice.of the Senate, on application by the PrEE,
dent; that it should imperatively enjoin upon thé 4
dent the duty to ask that advice, and yet the Senaté’
atlarge to withholdits advice. The only clausein the col
tution conveying to the Senate this power of con
is found in the article defining the Executive powers &%
directing that the President shall nominate, «*and, by#ne
with the advice and consent of the Senate, appointd

any one

"
i

the Senate could be called;' y

)

S

will we can recognize ié that which it announces—what-

other language is any where introduced, to denote
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The President being bound to have the laws exe-
being necessary to the execution .of the
and it not bemng in his power to create officers,
the agency of the Senate, it results, of necessity,
the Senate must contribute guch agency.  Our duties

_gpe correlative. The necessity imposed to demand our
e

w the oﬁigﬂﬁon of the Senate to act upon nomina-
-

denotes the corresponding duty to gratify the de-
and, by the very same argument, the necessity

£ w xon the President now to demand, denotes as
- distinetly

e corresponding duty now to gratify it. I have
ted to show, that, by failing to make the nomina-
tion at the proper period, the Executive can accumulate
| . power not conferred upon him, and deprive the Senate

at the first, or any subsequent moment of his tefm. Nor
is. this assertion in the smallest degree impeached by
the suggestion of the honorable Senator from Virginia,
that ‘“fime is an ingredient in every political proposi-
tion;”’ with which remark he thinks the position should be
qualified. i s
Sir, the distinction attempted by thathonorable Sena-
tor appears to me to have no proper place here. He
admits that every President has pofentially the same pow-
er, but not practically, and he proves tlsllis by showing
that the first President, having filled all the offices of
the then newly organized Government, had the appoint-
ment of a greater number of officers than any other,
and, therefore, practically, had more power. To this

3

3

i It Is no di

F

whe
o

their just ﬂ?articipation in the creation of officers.

cult matter to perceive that, by a failure on

_the part of the Senate to act when the nomination is pre-

' _sented, the very same results are produced.
. _Senate _refuse to act upon the nomination of an officer,

Should the

lin the recess, so soon as the session terminates, the

. President must recommission an officer. 1 y
i _ane session, has no higher or other authority, in this re-
spect, than at another ; and if the omission to actona no-
§ mination, at onesession, canbe justified, the same omission
& canbe justifiedatanother, and foran indefinite period ; and
g:lﬂle Senate will beable todefeat the whole scheme and
ioy of the constitution in relation to this branch of its

The Senate, at

(duties, to investthe Executive witha power intermsdenied
himin the constitution, and which allthe branches of the

ther b
ita Claim

Bme, or similar reaso!
eyery other Senate,
precisely the same au

Hore, nor no less. . {
5. The constitution has, not c.

one ¢

s
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SHETENor, permit me to say,
e, President more power

uage;. confers the same
t5, and demandsthe per

& personal character. Like a corp
A%, & continuing existence,
g€ of the individual incumb

Jehether

tion, of A

o

constitutional, functions shall ‘be. s
by. arresting his agency, er indirectly, by

more popular.successor,

“Eigdlﬁve department cannot confer; and, at the same time,
Ake away and destroy one of the most important and
; items in the constitutional character of its own
m, sir, if the Senate can be stripped by any means,
Y its own suicidal hand, or by any other power,
to exercise its constitutional functions, the
ns, will equally justify the next and
seeing that the next Senate will have
thority we have, and certainly no

ontemplated one Senate or
ongress as having more or less authority than ano-
does it contemplate giving
One P or authority than to another.
‘:{ﬂn whe comes into office by the lowest electoral vote
which,the House of Representafives can adopt, and to him
#AQ comes in by the united acclamation of all the various
,Which distinguish the Union, it speaks the same
owers, presents the same
t}:)rmance of the same duties.
8 1ot to the individual man, nor trusts to his dis-
. DOr reposes in his personal inclinations. for his
It looks to his official character,

and presents its
the rule of his conduct. Itc

ontemplates no
orate being,
not terminated by the
ent, but is the same yes-
to-day, and so long as the constitution itself shall
_}ﬁ'ﬁem@, so.may it be said of him, that his
powers and duties are the same. on the third
in one year, as. they are on the same, or an
{Any other year.. It is not in the power.of all
the Government, and certainly notof the:
0 restrict the exercise of those , ,powers
t nfers, either asto the manner or’
ll perform them, or. to say that, in
that of a declaration of publicwill,
or,.any!
uspended,’

period, and: the ;full period,

all the F

I remark, in the first place, that, let the term be what it
may, by which you designate the power, it is not consti-
tutionally the privilege of this body, by a neglect of its
duty, to extend or limit either the practical or the po-
tential powers of the President. Neither the Senate or any
other branch. of the Government, gave to the first, or any
other President, a power, potential or practical, greater
than the Executive hassince possessed. That a greater
number of officers were then nominated may be the fact,
but it has no relation to the question now before us. We
wish to adjust the question of the quantum of power, its
extentand duration. Power may exist when no occasion
Justifies its exercise. As much constitutional power is
evinced by the nomination and appointment of one officer
of a given grade, as by the nomination and appointment
of a score of them, in the same way that the same extent
of physical power is evinced by a given exertion of it in
one or two instances, as wellas inadozen. The celebrat-
ed Francisco did not cease to possess gigantic physical
power in all the interval, because, from the period of the
Revolution, his peaceful character kept him from scenes
which required its exertion, until a troublesome assailant
compelled him tothrow, first the rider, and then the horse,
over a fence. If, however, it be insisted that time isa
necessary ingredient in every political proposition, we
gratify this necessity when we contend that the Executive
has now, in the last year, and last month of his term, the
same constitutional power which he had in the first year,
and first month, and the same duties, and that each are to
be exercised now as then, when the occasion occurs
which the constitution has declared shall require their
exercise, and that, in relation to the powers and dutiés
of the Senate, the same doctrine applies. :. i, --ii5:7, 2%’
The remark of my friend from Louisiana applies here
with infinite force, when he asks how can Senators who

toexercise equalauthority and power with those who haye
again received a manifestation of con’dnuing confidence,
and, at the same moment, deny to a President the full
powers of his station, solely because he is superseded by
the election of another?. It is not to Senators only this
remark applies; most of the offices which are held -fora
period of  years, subject the persons holdi.ngothem‘ to the
same predicament. The honorable Senator from Virgipia

-applied to the President, witha decided commendation of
its peculiar fitness, ; Is; the appellation less descriptive of
a Senator,;or_member; of the other House, who, by:a
change of publig,;opinion; has heen pretermitted and su-
| pexseded.by . the appointment of anothet? :: Is if not, still
nmoze descriptive, of another, whose abandonment of all
the peculiar political tenets which caused his elgction, hils
Lwithdrawn. from him the confidenceiof the Very .persons
and. party who elected him}. 'And yet,. becauge to su
you might appropriately apply the term of “‘pepudiate
Senators;?? on‘‘repudiated members “of . theiHousé “of
Representatives,”, would you thereforé restrain them from

i official station, or,, when exercised, would you

the exercise of any power or duty. which bu‘mﬁt& their

5= % .

have been superseded - by others actually appointed, elaim

has frequently repeated the epithet -¢<repudiated,” as -
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5'their acts ff the effectwhich eould be claiméd for them

“Whder different circamstances? J4'a law less “obligatory,
decause such : : ol;gmwi]l?é‘ury ot of t ! the At
-vity of rational Kberty—when joined indeath, "ds “they
‘had been, “while fiving, *joined in the arduous’ and difi..

Decause such sgembers in {
“¥iolation/be less criminal?. Such & doctrine, pushed to its
“Hir and necessary résults, would prove destructive to the

Go;;:nmczt; ;; g ahnet G e Dobailifonp.!
“=Thave-: v ' 8ir, ‘Argued this “question ‘on consti-
‘tutional grounds, with the cuncesdon‘q:f the fact assum-
<d bweﬂem-;‘who have asserted ‘that the public

people of this nation have; by an immense majority,
‘expressed thejr will to have another Executive officer
for the next fowr years, is as certainly true as- to me it is
strange. Tbu has clearly demonstrated their preference
for the individwal elected over the rival candidate. ~But
it does appearto be a most unwise and mischievous, as
itis certainly 4 most uncharitable inference, that there-
fore all confiderice is lost in the present incumbent. This
would be to sssert, that one candidate cannot be suc-
cessful in a pofitical contest, without subjecting his rival
not only to the Joss of the office contended for, but to
the infinitely agpravated loss of character and public
“eonfidence.  In the selection of an individual for the
Executive office, the freemen of the nation exercise
their prejudiess and partialities, influenced by whatever
considerations they choose to obey, and irresponsible
bugto their conscience and their God, precisely as they
doin the election of other political officers. With some
a candidate is pbnoxious for the very opinions. or princi-
ples which make others his enthusiastic friends; and
with a t!\oussad men, you may find a thousand motives,
each unlike the other, but bringing all to unite in ele.
vating the same favorite. But this does not prove that
each of them s lost confidence in the individual against
whom his interest is exerted, much less does it prove, that
they all wish to arrest the further execution of the ap-
K?Pﬂa-te POWers and duties of the adve: candidate,
ing then in sffice, before the legal expiration of his
term of office. Let us inquire what are the lessons of
experience; whether the facts in relation to former per-
sons and times have justified the theory which we are now
asked to afio&t. Who was the first unsuccessful candi-
date for this high and distinguished office? Was his de.
feat the result of a total want of confidence in his ability,
his fidelity, and his integrity? Epithets more gross, crimes
more numerous, or of more turpitude, personal slanders
more vile, never were uttered against any man than were
spoken, written, and published against that great and good
man during his canvass; and yet, Mr. Jefferson, at the
expiration of four years, was again a candidate, and was
successful by a decided majority, and lived to see not only
the fears and apprehensions of his adversaries relieved, but
towitnessthe vast influence of his political virtues, in ma-
king proselytcs of his deadliest &es His memory and
reputation are now cherishedby all, and his example com-
mended as a model for imitation, by those who certainly
did not at the mioment very much admire the original.
~ The elder Mr, Adams was ejected by a decided ex-
pression of public will, and left the Government loaded,
not with his own political errors only, but with a heavier
weight of political sins, which belonged properly to
some, Who, in the character of political friends and asso.
ciates, were the most violent enemies to his reputation.
But the nation did not fail in the justice which was due
to him. He lived to see himself respected and esteem-
ed for his many and excellent virtues, and a seemingly
special Providenee caused the period and circumstances

of his death to indicate the direct agency of omnipo-
tence, in having his pame forever conneoted with the
existence and prosperity of this Government. At one
moment one was a *repudiated” President, and at the

P

next ‘the>other; and yet; whei called 46 thelt ‘éterhal |
reward at the ;m ms{lngf’t, and that instarit the annivep.
7~of the most brilliant-act of their lives 4nd the Aafi

gerous Iabor of framing a comstitution ‘and govérnmientis:

‘a'nation’s- tears- bespoke the fond and universal ren

brance of their many services; and their fiames will
down to the latest posterity, as the most distmgmnhetr

all our political patriarchs. Since then; many individuils "
have entered the arena on which this grand prize %y
been the object of a mighty contest. “Some have sCarég.:
ly entered when the disclosure of their want of popilar
support has induced them to withdraw. ‘Butit ought nét
to be supposed, I think, that they are destitute of publi:
confidence in the ratio of this weakness. 'We have now |
an illustrious instance to the contrary; in ‘which an aé.
knowledged unwillingness existing to” gratify the wisl

of the friends of one candidate, induced them no long

to urge his claims; and yet an almost unanimous vote o

-led him to the second office in the government, to whid

certainly no man could attain, in whom public confider
was destroyed. e 7 T $
The question of public confidence in this particulay

has not been tested. When another individu.'li7 was §¢."
lected to succeed the present Chief Magistrate, it W
known he would continue to act until the 4th of Mar
and complaint has no where been uttered against’
much less has public opinion been decisively expr
ed. The people are satisfied with the appointments,

far as any indication can justify an opinion; and I do
believe that any Executive has ever existed, which
given more general satisfaction, by the distributi 1of
offices created by law. They have not been confindd *
toany party, and have been the reward of useful mfg"

‘.

not of partisan service. It has been said, however;
the Senator from Tennessee, (Mr. Eatox) by the Chair.
man of the Judiciary Committee, (Mr. Benries)and the
Senator from South Carolina, (Mr. Haxxe) thatthe histc
0f1801 is the parallel periodto the present, and furnishes
ample precedent for the principles now asserted. It-d{g
not at all surprise me that the Senator from Virginia i
fered with these gentlemen: for, of all the authority éx-
tant, the most conclusive against them was that reft
to. At the close of the administration of Mr. Ada.ms,‘g
Senate was of the same political party with himself; avas
number of offices had been created, for all of which
nominations had been sent to the Senate, and the
confirmed every one of them. : e
When Mr. Jefferson was about to be installed,

friends did not ask to leave him unembarrassed by #
a process as is now suggested; his power and patr
age were not erected upon the restraints to be imp
on his predecessor, or on the Senate. He came
the representative of a great and dominant politi

arty, to none of whom had offices been given, mid
ound the individuals of the party in the minority in
possession of all the offices.  So far from using
medy now suggested—the withholding the exe cis
the confirming' power of the Senate—Mr. Jeffersofl
what every President oughtto do. He assumed, °
face of the American people, the responsibility o :
openly and boldly, what, accordingto his opinions of H
constitution and the law, he had a right to do.
commissions were made out and delivered, he mo
the incumbent and appointed another; where the
missions were not madeout, he refused to issue ther;
in some cases in which commissions were made
not delivered, he refused to deliver them. 2

According to the decision of the Supreme C

Marbury and Madison, reported in 1 Cranch, the .
missions whichwere refused to the Justices of the P §8
there mentioned, were not necessary to constitute the
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The Senator from Virginia, after protesting' that no
want of delicacy towards me is to be inferred from hisre-
mark, impeaches the correctness of the assertion con-

fadividuals judicial officers; they were made so by their
#mt’ﬁd confirmation, and they were beyond the
i Teentrol of the President, holding their offices for five
e " during which time he had no authority to remove

R e

tained in the amendment,

i m He, no doubt, supposed he did possess the autho-
5 which he exercised. Sir, my first political opinions
© were received at that period—received from the political
" ‘flends of Mr. Jefferson, who were devoted to him. I
& was nurtured in that school, and amongst that class of poli-
. tleal men, and have ever been in full membership, or, at
have not, with my knowledge, abandoned it;although,
t of late, I find politicians, who were not formerly enrolled
¢ under that banner, nor supposed to be very ardent
& fends of Mr. Jefferson, or his administration, taking a
. “very decided lead in sounding his praises and extolling
L bl administration, and presenting especially the most
“violent of his measures as the only fit pattern for imita-
¢ ‘tion Mr. Jefferson’s conduct was open, and exposed
" %0 the nation. When arraigned for it, as he was, by a
" ‘mémorial from New Haven, he avowed the motives which
% influenced him. He declared that it was unequal and
- Wun that the minority should retain e//the offices under
L the government; thatthere ought to be adistributioninthe
flr-proportion of parties; that it was his object to effect
§ ‘sach a distribution;and when that wasdone, then the only
: uiriés ought to be, ¢¢is he honest?’ ¢¢is he capable?’

. %js hé faithful” Beyond this, Mr. Jefferson did not go.
. It cnnotbe asserted that, in reference to any division of
Y €8, the offices under the Government are now held
‘one Y:litical party; and, therefore, if precedent
make law, this precedent would notavail. But, as

. 'the" Yonorable Senator from Virginia (Mr. TazewELL)
. "hag'said, the precedent of 1801 is the strongest precedent
¥ stistain “the -doctrine maintained by us. All other pe-
'rodé of the Government furnish testimony of the same
WP .General Washington made nominations to
heBénate, to the last day of his official existence, and
. the’Seénate confirmed them. Mr. Adams, who succeed-
£ e Hitf, 44" has been proved, did the same thing, and the
Senaté Confirmed his nominations. Mr. Jefferson, in like
nmikiiiér, made nominations to the full end of his term, and
‘Benateé acted upon them. ~ So with Mr. Madison, and

‘ Montoe, and the Senate of those times, respectively.
‘"“t"einnot exhaust myself, or fatigue the Senate, by read-
m?m the Journal.” The long list sent in by Mr. Jef-
, it his message in March, 1801, in which these
'Were used, “ nominated, but not appointed,” and
hi§' éntirely misled the gentleman, has been ex-
d;and not one solitary case is found not acted upon
preévious Senate; and it is perfectly certa.in_that
afe was used as descriptive of persons either
nissioned,  or to whom commissions, -although
t,'were not delivered. All that could be demand-
'béén done—cases referred to'as exceptions have
xdmined, and they are found not to exist, or to be
le'of ready explanation. It is notintended to say
O Bilt"case has occurred in which the' Senate delay-
P a8tidi upon the subject béyond the session” ‘In
Ty“hitlire of ‘things this" must:‘oceur; and’ without
¥ Whee information “wis required %o enable €
S Pidsident or' thie Sénaté to act, and could not
Be'had i} dye e t6'act” before the ‘end of the
Wolild justify delay: Whatever the congtituition

Bth, 5t did not mean ‘to exactii i

“dscertained within the time presctibed,
ustification for leaving it undone ' If’ delay is
neessary inforthation, fio one ‘isTéss disposed
8 ‘oppose'it; bat thatis s consideration alto-
itefént from delay asked for thé avowed purpose

:¢o-ordinate branch of the’ Government in
itS-power and ity duties,sippanidiv gnbn

““ that such is the settled prac-
tice,” on the authority of several instances which he re-
fers to. All the cases alluded to by that Senator are ap-
pointments made in virtue of the power derived under
the constitution, and not offices created by ¢“act of Con-
gress;” to which the resolution is confined. The Senator
from Virginia does not perceive the distinction which is
made; yet it appears perfectly obvious. The constitution
has said the President and Senate may constitute ambas-
sadors and other public ministers, but has it any where
directed that the particular offices to whom the Senator
has alluded shall be appointed? Certainly not. It has
given a discretion to the President and Senate as to the
time when, and the foreign Power to whom, they are to
be appointed. The Senate, in such cases, has constitu-
tionally a controlling power over the President, and have
always exercised it, and he has a power, without which
they cannot act. Both must agree, or the public minister
will fiot only not be appointed to-day, or to-morrow, but
notat all. It is, therefore, entirely proper that the Se-
nate, in the exercise of their constitutional duty, shall
postpone, from day to day, from session to session, or from
year to year, appointments like these; and the technical
phraseology of t.rl)le Senate, when opposed to the creation
of a particular mission proposed by the President, is, that
they ““deemitinexpedienttoappoint aministerto the nation
orcourt proposed.” Such was the case when Mr. Madison
proposed the present Chief Magistrate as minister to Rus-
sia. The Senate, not from an objection to the person
proposed, as the Senator would seem to suggest, but be-
cause they -did not agree to the propriety of having a
minister to represent this Government at that court, re-
solved, as the Senator has informed us from the Jjournal,
thatit was ‘“inexpedient.”” And if the gentleman would
have investigated the subject, he would have found, in a
few pages more, that the same President Madison re-no-
minated the same individual when satisfactory reasons
were adduced to justify the mission, and that the Senate,
of nearly the same individuals, approved the nomination
unanimously, with the exception of Mr. Alexander Con-
tee Hanson, of Baltimore, who alone voted ag'ajnst him.
The cases brought by the Senator from Virginia, then,
have no influsnce upon the fact. They are none of them
such cases as the amendment speaks oz o
But the gentleman asks if a Judge of the Supreme
Courtis notanofficer created by the constitution? I answer
yes, to some extent he is; but he is, nevertheless, within
the language of the amendment, because his appointment
is especially directed by act of Congress. The constitu-
tion provides that there shall be a ¢ Supreme Court,” but
it ‘"does not designate’the number of judges: - The act of
Congress was necessary to the organization of thie court,
and to ascertain the number of Judges; after which, the
President and Senate have no-discretion as ta their ap-
‘pointrientior non-appointment. The Senate cannot, when
‘the President nominstes; say, in this case it isinexpedient
“t6 have a. seventh judgé' o the'supreme bench;” The
caseisraltogethier unlike that of pubfp.ic‘nﬁh’xstei-’s',' ‘and dif-
fersin nothingyas'to the present question, ffom other 6f-
fieets dppointed by othier acts of Congress:”= 70 ;#7100
[ Again the: Senator from-Virginia has takén exception
“to'whathe ternis'a misquotation of tli¢ €onstitution, which
he finds'in the amendment, that; in’ ehumerating the E:_(E_—
cut.ve'power of appointment, it omits to'pursue theé cofis
stitttion; in naming *“ ambassadors and other public minig-
“ters,”” a8 well as <“all other officers’” There is no attemn
or profession of attempt on the face of the amendment,
t0 purse’ the ‘words of the constitution ™ Tt sfated the
trith, that the Presidentis vested, théreby, with'the potwer

and the’duty* 80" nominate €0 all offiges. created by act of
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#Congress, for which other; proyision ig
: ‘%gpq. not affirm ordeny any other power or duty in refer-
Lgnce to other persons or things, exceptas.to the subject
. matter of the amendment; mﬁ’f .do not perceive that itis
. .Just cause of complaint that the amendment has not made
‘\geference to parts of the constitution not having relation
. ﬂ‘e?‘lb.}fctsof which it treats.. vl e nerisird
" % .F:am as little sensible of the proper.application of an-
yother remark of the Senatorfrom Virginia, which imputes
" yto the advpcates of this amendment the doctrine which
fx)e is pleased to say was once. urged . on this floor on the
.memorable .occasion of Mr, Jefferson’s recommendation
.of an embargo—that it is constituting the Sepate the ¢ re-
.cording officers. of Presidential edicts.” ; If he supposes
_this amendment looks to such a doctrine. for-aid, he has
eatly misconceived its character. = The argument. is,
-that the Senate are bound to act—reject or confirm the
nomination; so is the assertion of the amendment. Does
-this deprive the Senate of their free exercise of judg-
_ment? Assuredly not. Let gentlemen record their names
on the Journal in opposition to the individual named, and
.they have no account to render for so doing, but to their
consciences and their constituents. It will then be the
. ;duty of the Executive to present another and another,
“antil one is found who, in the opinion of the majority, is
:qualified. o, T : W g e )
.. ‘The honorable Senator from Virginia has said, with
,much emphasis, that the doctrine of this amendment com-
pels us to censure the conduct of the President in delay-
-ing the appointment from the period of Judge Trimble’s
_death, until the nomination. I am not quite so well pre-
_pared to make an uncharitable deduction from the facts
. of this case, as to say there is any cause of censure. What
- .were his motives for delay I know not; but, inas far as
they havebeen stated by the Senator from Louisiana, they
have been those of delicacy towards the Senate. AllT
-feel myself called upon to say on this part of the subject
/s, that unless the President had satisfactory cause for de-
.lay, he ought, in my opinion, to have made the appoint-
_mentas soon as the vacancy occurred. 7 i
- I come now to the last, and perhaps the most alarming
part of the doctrine urged on the other side. Gentle-
.men. propose .arule which is to be enforced or relaxed
by what they consider the necessities or exigencies of the
public interest. If the exigencies of the public shall re-
uire the officer, he shall be created; if not, his creation
shall be delayed till the next President comes into pow-
er. . And who, I pray you, sir, is to judge of this exigen-
cy? The Senate 1sa party from whom a duty is asked;
it shall be performed if necessary, but the Senate do
not wish to perform it if not necessary. Are we to look
.to some third and independent power to pass a cool and
impartial judgment on the subject, by which the action
of thisunwilling party is to be elicited orrestrained? No,
sir, no such proposition is before us. The Senate itself,
the unwilling party, is to be the judge of the exigency,
and the judge without appeal.
. .The three branches of the legislative department of
the Government, at a moment when no influence operat-
ed but the desire to promote the public weal, have said
that these offices are necessary to the public interest.
Not to become necessary at certain periods or on certain
contingencies, but at alltimes; they are to be permanent,
_continuing offices, for whose regular appointment, when-
ever a vacancy shall occur, ample provision is made.
The constitution has delegated to this tribunal, and to none
other, the authority to decide upon, and to provide for,
such necessities, and they have pronounced an opinion,
and made such provisions. To this body it has denied the
power so todecide, cven in its coolest moments, and when
least influenced by political or any other excitement.
And yet this body now, at the moment of action, and at
a period of much excitement, is to disregard the judg-

not.made;, but it

ment of the.competent tribunal, and give loose taits dis-
cretion!  Fhe sar gy Bucis, enftinshrR o bz ShooTiGey

;#8ir, what.is the value of your boasted Government, if
it be not that it secures your people against the tyranny
of discretion inrulers? ; If it isnot in having written law,
known and obligatory, as well upon.your. every. depart.
‘ment—upon this Senate amongst the rest—as upon the
‘meanest man in society?. .Once let discretion be adopted
as the .rule of conduct for those in power,.and ng man
can prescribe limits to the mischief which must ensue.
I implore gentlemen seriously to reflectupon the conse,
‘quences ot?Zur conduct. ‘We have successfully passed
through many and great political convulsions. %
decessors have adhered to the plain terms of their char.
ter by which we hold our seats. The storm has raged
without; party animosities have been indulged elsewhere,
bat within this hall a steady, even-handed course hasbeen
pursued, regardless of every consideration but that of
duty; and the storm has passed away, and left us the
bright heritage we now enjoy. ‘Let us not be less
faithful to those who are to succeed us; and with a stern
regard to the solemn obligations we owe to the constity.
tion and the country, let us still recognize no other guide
but the one, and no other object but the interests o the
other. . .. ... bt ol o iy 0 T R |
* Mr. HOLMES remarked, that when Coriolanus, be.
lieving that his countrymen were ungrateful, had deter-
mined to abjure them, and to claim the protection of
Tullus Aufidius, his mortal enemy, he entered the city
of Antium at midnight—all was silent and still as death,
Ruminating on the extraordinary step he had taken, and
upon its probable results, he expresses his t.houfhts in
this soliloquy: O, world! thy slippery turns: friends
now fast sworn, whose double bosoms seem to. wear one
heart; whose bed, and hours, and meal, and exercise, are
still together; who twine as ’twere in love inseparable,
shall within this hour, on a dissension of a doit, break out
to bitterest enmity. Thus fellest foes, whose passions and
whose plots haye broke their rest to take the one the
other, from some chance, some cause, not worth an egg,
shall grow dear friends, and interjoin their issues.”
Why this quotation has been omitted in some editions
of Shakspeare I know not—suffice it to say, that it
is the history, in brief, of the politicians of the civil-
ized world. It is ‘‘theabstract and brief chronicle of the
times.” The reason is this: There is much less disinter-
ested patriotism in the world than is imagined-—coalitions
have been, and still are, formed and broken up, accord-
ing to the interests of the coalescing parties. The friends
of Mr. Crawford had been circumvented and subdued,

Our

]

yet they could unite with the victor to subdue others. ;¢

'We hear much of the public will, and all reverence it
when that will accords with their own. ]
voice is always right in the sight of a politician who hap-

The popular

pens to be in the majority; but always wrong when that

majority is against him. I well remember _that, at the
last election of President, a distinguished citizen, whose
name I would never repeat but with the profoundest rg-
spect, camein to the House of Representatives the
est of the three. :
the favorite of the honorable Senator from Delaware a1
myself. ¢“We took sweet counsel together,” and, in-
stead of  yielding to the popular will, it was thought o_‘s
duty ““to nail our colors to the mast;” an(_l he could an
he did act up to this determination, notwithstanding the
¢popular will.”  Now should this apparent attempt at
proscription, or any other cause, place this majority in 8
minority, many others would probably become very
voted to the public will, while some of this trimnphu)’%
majority would perhaps ¢¢nail their colors to the mast.;
The resolutions on which we are to act, and wlucl}‘ng‘e
the subject of the presentdiscussion, are, L o
1st. That it is not necessary to act on John J. Critten-

-
e

é

He was the least popular, but he was _

1




“OF DEBATES IN CONGRESS.?V

%

_i,’twiy

Ezecu{ive Proceedings.

[SENATE.

pom ination for an Associate Judge of the Supreme

ing the present session of Congress. ;
{ That it is not expedient to fill the vacancy uthl
» the Senate shall have acted on some proposed ju-

oS

“The rule prescribed, but which has not been put on
is substantially this: After the public will
mmd againstthe chief executive incumbent,
yacancies shall be filled, where it is not indispensable,
ntil that will can act in the person of his successor. This
a I understood it from the hon. Senators from Geor-
wia and South Carolina, (Messrs. Berriex and HAxxz,)
at it seemed to be modified by the honorable Senator
Virginia, (Mr. TazewzLL) so far as it regards time,
.It\II.?:, and exigency. I confess I was somewhatre-
from my surprise by these salutary modifications;
indeed, if I should happen to have misconceived this
written rule, I know I shall be pardoned, as they do
ot agree as to what it is, and especially if 1 should not
giffer from them more than they differ from themselves.
Theé application of the rule is this: The vacancy of a
;\lﬂbe ogthe Supreme Court happened during the Presi-
dential canvass, and it was not filled in the recess of the
Benate, nor until it was known that the President had
failed in the election—now it ought not to be filled but
by his successor. It is somewhat singular that, if this rule,
8 was stated by the Hon. Senator from Virginia, should
E:vvem the Senate, in all future time, the Committee
¢ not put it on paper. If it is to govern we know not
whom, wﬁy not leave a record of something that posterity
may be instructedby it? ‘This rule is, however, to be the
Jex mon scripta, and not only this, but the lex non scripta
o non scriptura of the Senate. But let your unwritten
rule be wfnt it may—any thing which its advocates please
to make it—all that is intended to appear on the Journal,
Is, that John J. Crittenden was, on the 17th of December,
nominated by the President to fill a vacancy on the bench
of the Supreme Court; and on the day of February
the Benate decided that it is inexpedient to act on the
nomimation during the present session of Congress. This
Is all which is to govern and instruct in future time. And
whata lesson! A case without a parallel! An office of
the highest trust, prescribed by the constitution and de-
fined by law; and yet, after seven weeks’ delay, and hav-
four weeks more before us, we gravely determine
that it is unnecessary to act on this nomination. I wonder
not thet no written rule could be invented as an apology
fW{llch a case. Butit has by more than one honorable
Sem@: been attempted to justify this delay, on the
that ‘the President, too, has been slow in making
S fomiination. The vacancy occurred in August, and
f’oipkmnhnent was made in the recess. .
*"Now it seems to me, too, that, as terms of the court
Wefe'to have been held in that circuit after the vacancy,
sad te the nomination to the Senate, the appointment
duld'héve been made in the recess. But, although I
i ot stand here to justify or apolcgize for the President,
©an still imagine that he might have just motives for the
w‘l admit that some men might be found who would

b stich a temporary appointment, though they could
mf ﬁ féﬂj’ohable assurance that they would holdit a

q

ut such men wouldhconfer little honor ‘on the
yenich'of justice.. A high-minded honorable man,
.n‘..%l!s*hq‘wﬁ)]d reflect dignity and splendor upon

¥*would scarcely sub{;:ct himself to such a ca-
P hfﬁ!sht be, and probably was theé case; and the
08 heré already justify the supposition, that there
d'Feason to suspect that any such appointment
Mot be’ confirmed by this Senate; whoever was
of "such “a “trust)® would incur: the’ hazard and
tioh of a rejection, even while he was administer-
“within twenty feet of the tribunal that miil;t
—‘l&d, indeed, Téannot readily perceive what
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the President, if his motives were selfish, would have to
gain by delay. The vacancy occurred during the canvass.
If the patronage of an office comes in aid of an election,
(and if it does not there would probably be no objection
to Mr. Crittenden) this appointment, in the recess, would
have helped Mr. Adams. Surely the nomination, after
the election was determined, would neither help or harm
him." In fine, if the motives may be honest or sinister, it
is but charitable to assign to it honesty; especially as the
President implicated is not here to explain.

But the nomination was made to the Senate as early as
the 17th December ; about seven weeks ago. Ifthe Pre-
sident delayed unreasonably, should we? 1f, by his neg-
lect, the public service has suffered, are we to delay that
it may suffermore ? It would be the strangest reason in
the world. I should, with great deference, suppose that,
if the President had been tardy or remiss, it would be a-
strong reason why the Senate should act with all possible
promptitude. It would to me, sir, be a lame and misera-,
ble apology, that as the President had done wrong, we,
by his example, may do sotoo. No precedentor authori-
ty, however respectable, can justify the neglect of a duty
required by the constitution and the laws. But had the
appointment been made in the recess, then it would pro-
bably have been usurpation that the President should fill
such an office when he had every reason to expect that
his power was about to expire. Had the nomination been
made at the very commencement of the session, the com-
plaint would have been that time was not given to consult
the Western members; and now, as the nomination was
made on the 17th December, it was foo lafe, and not so
late, notwithstanding, but that we may postpone it during
a whole session, without detriment to the public interest !
Sir, the measure and the reasons for it are equally un-
paralleled.

But the honorable Senator from Delaware has intimat-
ed that it has not been insisted that the public interest has
suffered by our delay. S8ir, was this necessary ? Is not
the fact within our own knowledge ? Need it be farther
urged ? Within twenty feet from us, and almost within
the hearing of my voice, the Supreme Court, who were
ordered to hold their session here on the second Monday
in January, have been obliged to adjourn from day to day,
for want of a quorum ; ‘and we know that they have very
lately determined that no case which involves a constitu-
tional questionisto be decided, as there is no prospect
of more than a mere majority of the judges. And with
these facts meeting us in the feeth, was it necessary to say
that the public interests had suffered by our delay ? Sir;
the term of that court has been prolonged, and important
trials have been cofinued to the next year, by this delay,
and we know it. Had the Senate acted upon this nomi-
nation within a reasonable time after it was made,a jud
might have been appointed for that circuit ; have receiv-
ed the notice and taken his seathere at the commencement
of the session ; making all allowance for casualties. Sure-
ly, then, it was unnecessary o urge what is matter of pub-
lic natoriety.’ But this is a necessity created by law.. *%

"The constitution has provided that the judicial power
shall be vested ina Supreme Court, and such other courts
as Congress may, from time to time, ordain and establish.
Congress have provided by law that this court shall cofi-
sist of seven judges: Here is a vacancy, and we are n
allowed the < discretion ” whether it ought to be filled:
1 am not permitted to violate the constitution and my oath
to support it; by any question of political expediencyy
We have, to be sure, the physical power to refuse, but w
have no such right. Wé could refuse to perform ’anl}; ext
ecutive or legislative duties, and thereby stop the w eels
of’ Government entirely’ But for this our constituen
would hold us to a strict and rigorous account." “And'al -
though by the tenuré of office we may imagine’ that w

ave out of their reach for a time;:still, ‘an expfedsion -of
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that; it is -admitted, is.an

i ..ﬁ“?{g]ﬁf&m diberstipr
rate at —deliberating whether e ghal
a3, dscretion Which v whesly tebine,
passing by the merits and qualifications of the,
nomina and referring the whole affair toa future adminis-
tration. :We have had seven weeks to. deliberate and to
act—we have done neither ; and having four. more be-
fore us, we would now determine that we will do nothi
during the remaining time. _Sir, let the advocates of this
resolution say what they will, and enforce their determi-
nation by what arguments they can, and the public will
and must believe that this Mr. Crittenden is postponed
and virtually rejected for no other earthly reason than that
he was not in favor of General Jackson for President. I
consequently deny the doctrine advanced, that we may
deliberate as long as we please. The constitution forbids
us the abuse of a discretion given us only to be used.
This discretion has not been wsed in this case ; we have
candidate nominated; the Committee have passed him by;
we are to do so to; and then the case will stand a naked
case, beyond all precedent—a rejection of a man whose
qualifications are not disputed, "because, forsooth, he
was against the successful candidate. I say beyond all
precedent, for I hazard the presumption to repeat,
that there has been mo instance, since the first organi-
zation of the Government, that.a nomination to an import-
ant office, created by law, has been postponed but Sfrom
ABSOLUTE NECESSITY. AFpointments should be made with
all convenient speed. Of the expediency, we have no
discretion ; that has been determined by the law creating
the office, and that must be obeyed. We have no right,
no constitutional power, to resist its execution. S, I
challenge a single case that can sustain this resolution.
The Hon. Senator from Virginia appeared to rely with
considerable stress on the precedents which he cited from
the Journal of 1817. I have examined the Journal of that
period and find them all; and more like them. The Pre-
sident, on the 24th of February, senta message to the
Senate, nominating Claude Crozet as professor of engi-
neering at West Point Academy, and some others for civil
offices. By another message of the same day he nominat-
ed a loug list for promotions in the navy.  And, by anoth-
er message of the 27th of February, he nominated a con-
sultosome place whichI do not now racollect, and adistrict
attorney for North Carolina. The first message was act-
ed upon with the exception of Crozet; and his case, with
all in the other messages, was postponed from the 3d to
the 4th of March. If these cases were precedents at
all, it is presumed the honorable Senator would not
take them in their whole extent. Mr. Madison’s term ex-
pired on the 3d, and Mr. Monroe’s commenced on the 4th
of March ; yet these nominations, made by Mr. Ms.dison,
were, in Mr. Monroe’s term, taken up by the Senate, and,
without re-nomination, were, with one exception, con-
firmed. If these cases were atall in point, it would be
enough to say that the whole proceeding was unconstitu-
tional. We would scarcely admit that the nomination un-
der discussion might be taken up and acted on after the
4th of March. But not one of the whole list of cases has
any bearing on this, or has the remotest analogy’ The
office of professor of engineering is not established b
law, and we have an unlimited discretion whether we will
create it or not. In the whole list of promotions in the
navy we have the same discretion. No law defines, or
indeed can define, the number or time of such promo-

.not inguired at all into the merits and qualifications of the

ibe.| by the Journal, that K

e < ip q‘ Of
por f.we need axih.\ .afﬁcemd
oint; but,if, in,our judgment, he is unnec :

e ect or postpone bimdi;e have, then, dispose
these ¢ases but one, the dismgt attorney, .and.
office created by law.., But yoi see!
43 postp gbw,eﬂmw 4

r he was reject

fobjections to the man

cercise; | the Senate.  No one doubts the right of the Senate to tagy-
didate .

| that time which s indispensable.to decideupon the ¢
ter and qualifications of the candidate; but beyond
they have no, right to go. Now, in. this long list, so.
umphantly cited, and so confidently relied on by the'
honorable Senator from Virginia, there is not a_solitary |
case which in the least sustainshim. .. Sy ﬁnm
And, sir, the same may be said of the case of Amgg
Binney. He was nominated by Mr. Monroe for re. 3
pointment, as navy agent at Boston, and there were oh.
Jections to his official conduct. At the close of !
Monroe’s administration, the Senate, for want of time tp
understand fully the merits of his case, postponed him to
the 4th of March, and Mr. Adams nominated him again, |
His case was again discussed, and had a vote been takep
directly, he would unquestionably have been rejected, |
But, at the request of the Senators from Massachusetty, |
he was postponed to the first Monday in December,
equivalent to a rejection, and we expected to hear ng
more of Mr. Binney. But the next session the Presiden
nominated him in—his case was fully examined
discussed—the honorable Senator himself made a very
able argument against him; and, finally, from the facts ;
the case, but chiefly from those stated in Mr. Binney
own book, which he had published in his defence, he was
on the 17th April rejected by a vote of thirty-five to tw,
The honorable Senator from Virginia had egregi
mistaken the facts in the case. The Senate never assum-
ed the right to say that the office need not be filled, or
that they had the right to transfer this appointment to 'y
new administration; and, in another particular, it is not,
as he supposes, that the technical mistake of Mr. Adamg
in dating the nomination on the third, when he was not
President until the fourth, would have had any weight
with the Senate. They would have considered the no-
mination as made when it was sent, without regard to its
date; and if not, the error could have been corrected in _
half an hour. No, sir, the first determination in that °
case was for want of time to decide correctly, and the two i
others were rejections, and intended as such. i :
The case of Vandeventer, cited by the same hon,
Senator. He was the chief clerk in the War Depart. .
ment, and was nominated by Mr. Monroe as navy agent
at New York. He wasopposed on the ground that, while "
in that Department, he negotiated a contract with one
Mix for stone, to be delivered at the Rip Raps, in which :
he was himself a co-partner, and this fraud appearing
against him he was rejected. This produced a wondeg-
ful excitement—the doors of the Senate were lite:
blockaded by his friends from the War Department,
there was an immense pressure to have him rest ¢
But his friends, finding that there was no hope of sustain-
ing him, their only resource was to let him down easy;
they prevailed on a majority of the Senate to postpon¢
him indefinitely, instead of directly rejecting him. < ©
Honorable Senators have, if possible, been less fortur
nate in finding an analogy in the cases of ambassadofs _
and other public ministers. It has been matter of grave
discussion in this Senate, at what time or by what event
those offices become ¢¢ vacant,” when the office is cre-
ated, and what creates it. Iam very sure that the hon.
Senators from Virginia and Delaware cannot sustain the
position, that an appropriation for a salary and outfitié
by law establishing the office, and that, after this is done,

:
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tions ; and it is, consequently, at the entire discretion

to fill it is as imperative as in the case under conlld_czg :
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‘As oll our foreign relations reside primarily, if not

¥ with the President and Senate, it is impossi-

’ riation can either compel or control

oms or the appointments, nor is it believed .that

priations are ever so intended. Events might

1 i after such appropriation, which would

4 mission much beyond the means provided, or

ol t render it inexpedient to be represented at

i The necessity of these appropriations 1s generally
adieated by the estimate which emanates from the Presi-
deaty and, when otherwise, Congress only intended to
e thie treaty-making power,b“ ifyou gloosteh to estabhsl:
office, we anticipate you by providing the means.”
ﬂ- beed a iubjecx: ofy:msiderable discussion in the
Senats, when, how, and at what time, the office of foreign
sunister is created, and when itdcoul;‘:llx be properly said

" gabecome vacant. Mr.Adams had, in his message, recom-
a mission to the Congress at Pana.ma,giendicated

. on that he could have made the appointment in
pecess, although he preferred to submit the subject to
advice and consent of the Senate. The hon. Senator

ol North Carolina, (Mr. Braxcu) submitted a resolu-
denying the power of the President, in such a case,

[ int ambassadors and other public ministers, with-
put consent of the Senate, he being authorized by
E,‘mﬁtution to fill vacancies only which happen in

the recess; and this controversy involved of course the
:nﬂn and origin of such an office. And I submit to
Benators who supported that resolution, if the ana-

of a minister to the case before us, upon which they
insist, does not conflict with the doctrines then z;icii

. Mr. Adams had in this case the power to

in the recess; and the complaint is, that he did
case of a minister is analogous, and the prece-

o Gents d) c'll':d were not unconstitutional acts, you not
A Yield to him that point, but you give to every Presi-
. _dent the right to estabfish, in theyrecgs, diplomatic rela-

~ tons, whenever, in his discretion, he may deem it expe-

* dient, 1say the precedents there cited. President Wash-
1 sent Mr. Jones as minister to Algiers, Mr.
ki erson had sent Mr. Short to Russia, and Mr. Madison
UIPﬁmted Messrs. Adams and other envoys extraor-
dinary ) Negotiate a treaty of peace with England, under
the mediation of the Emperor of Russia. All these ap-
: itments were made in the recess—they were all “‘origi-
Ml appointments”—we never having had such missions to
; F of those Powers before; and it was readily perceiv-
2 Congress of nations was a diplomatic body,

by the laws of nations, Mr. Adams was right,

%3818, Washington, Jefferson, and Madison, were
It appeared, to be sure, in the case of Algiers,
Senate had recommended to the President to in-

MW, and surely the Senate could not give the President

I ﬁ lanche, or confirm a nomination in advance.
- The last case was attempted to be justified on the ground
; %l_’l’esident, in war, he being commander-in-chief]

g ting powers which he did not possess in peace.

this claim of power I protested, and it was the

I voted to lay that resolution on the table: for
dent does, by war, acquire a right to fill vacan-
tices which - do not ¢ bappen” in the recess, I
give the snap of my finger for your liberties. If,
President, in the recess, or the Presideiit-and
Session, can, at discretion, constitute these of-
them as vacancies, (and there is no other

Such a mission, but no person was nominated to
b

and, from the nature of them, must be; casual; and it would
be preposterous to suppose that the office of ambassador
to Turkey, or any where else, had been vacant from the
organization of this Government. Diplomatic missions
must depend on the exigency, and be at the exclusive
discretion of the appointing, which is also the treaty-mak--
ing, power. The same applies with equal force to con-
suls and all foreign agencies. The case cited this morn-
ing by the honorable Senator from Delaware seems to me
to have no bearing whatever on the question. President
Washington, at the close of his first term, nominated Mr.
Patterson’ a Justice of the Supreme Court; but recollects
ing that this gentleman was a member of that Congress
which had created the office, and that, therefore, his ap~
pointment would be unconstitutional, he withdrew him,
and, immediately on the commencement of the second
term of his administration, he nominated him again, and
the officer was appointed. The delay was four days—
the necessity was a constitutional disqualification; and, so
soon as this objection was removed, the President and
Senate proceeded to the appointment. Is this the case
}wre? Nothing like it. No mortal can perceive the ana-
ogy. , .
But it is insisted that an expiring administration should
leave open important offices, from courtesy to its suc.
cessor, and respect to the majority who have elected him,
And the hororable Senator from Virginia has cited the
example of Mr. Jefferson, in 1809. And what offices
does he tell us were left open by him, to be filled by Mr.
Madison? Why, to be sure, Mr. Madison nominated Ro-
bert Smith, Secretary of State, and William Eustis, Se~
cretary of War, and John Quincy Adams, Minister to
Russia, and, I think, he mentioned some other cases:
The first office was made vacant by Mr. Madison’s eleves
tion to the Presidency. Every new President has the
right to select his own cabinet; and asto the minister to
Russia, Mr. Jefferson surely did not leave that office va-
cant: for, just before, he had attempted to fill it by Mr.
Short, whom the Senate had rejec because it was in.
expedientto send any minister, and the succeeding Senate,
for the same reason, rejected Mr. Madison’s nomination
of Mr. Adams. A President of the United States is elect-
ed for four years, and, during the whole of the time, it is
his right and his duty to act. He has no right to delay.
from motives of courtesy or delicacy, and no President
has ever so practised. On the 17th of February, 179%,
Washington nominated a judge, attorney, and
for Tennessee, naval officer for New York, and consuls
at Gottenburg, Genoa, and Brest; and on the 20th
were confirmed:. On the 27th, four days only before
his term expired, he sent to the Senate William Van
Murray, for minister to the Netherlands, and on the 24
of March he was confirmed. On the same day; Joel Bap
low was nominated as consul-generat to Algiersc Three
other consuls; and an sttorney for Georgia;, were coris
tained .in the same inessage, and on the third they were
all confirmed—nota single instance of postponement, from
courtesy or any other motive:: : el ey U
We recur nextto the close of Mr. Adams’s’ adminiss
tration in. 18015 and; although the honorable Senatos
from South Carolina seemed willing to rest his case on
the precedents of that period, we End’ nothing to justic
fy the adoption of this resolution, and consequently’ we
have a right to expect that the honorable Senator will
himself abandon it. M. Bayard’s nomination as miniss
ter to France was dated on the 13th of February; 'sent

~

on'the 18th, and confirmed on the 19th. Mr. Bayard . -
declined ‘the appointment, for reasons which, . it appeard -
bythe President’smessage, equally apply to any othes.
person, and he declined making another nomination; . »
yard’s réasons were does not appear from

thich we canireconcile these precedents with
ions of ' the constitution) what analogy can
tween these casual offices; which are filled the
spring into-existence, and this permanent

lished . by the constitution, and defined by a | What Mr. Ba S réa » ;
uires torily. that it shall always pon- | the Journal, and why His case has been referred fo at af)
nations foreigrageniciesiare, || is not readily perceived... Was it $0 prove the practioe
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of an expiring administration to one? It proves
the very reverse. .The honora.blg oggmwr frompVirgi-
nia_ ﬂves us a supplementary narrative to.the affair,
which does not appear on the Journal: that Mr. Bx:iv:olrd
would not accept the mission from Mr. Adams without
an assurance that he should be retained by his succes-
sor; that, ina conversation with Mr. Jefferson; he learnt
that he would. not. be retained, and thereupon so in-
formed the Senators, indicating a wish to be confirmed,
stating that he should decline, and the reasons; he was
:Egdinted, and did decline. ' As this narrative is, tosay
least, a singular one, and not much to the honor of
Mr. Bayard—as nothing appears on the Journal from
which it can be inferred—as it isa transaction near thir-
ty years old, cited from memory—as the honorable Sena-
tor has so much mistaken the facts in the very recent
case of Amos Binney—he will pardon me if I donot en-
tirely rely on his recollection. My conjecture would
ascribe to Mr. Bayard a much higher motive. He need-
ed not the confirmation of the Senate to save his char-
acter or his feelings. But he had performed a part in
the then recent election of President which rendered
his situation extremely critical. A distinguished mem-
“ber of the Federal party, he had voted with his friends
in more than thirty successive ballotings; but he held
the vote of Delaware in his hands—he saw that Mr. Burr
could not be made President, and he was determined that
a President should be elected. Mr. Jefferson, we know,
was elected President by Mr. Bayard’s influence. How-
ever pure his motives, he well knew, that, to hold an
office under a President whose election he had contribut-
ed so essentially to effect, would subject him to suspicions
which a high-minded, honorable man, like him, could not
endure.. He therefore declined the office, and has there-
by established the character of a patriot, who, in an im-
ant crisis, abandoned his party to save his country.* But
e this as it may, how the appointment and declining of
Mr. Bayard can be cited as a precedent to postpone from
one administration to another, is to me utterly inexplica-
ble. All Mr. Adams’s nominations, (midnight, as some of
them were called) were confirmed, with scarcely an ex-
ception.

At the close of Mr. Jefferson’s administration, to which
I have already referred in reply to the honorable Senator
from Virginia, I have not been able to find a single case
of postponement to throw the appointment into the hands
of his successor. The postponements at the close of Mr.
Madison’s term are accounted for on the ground of the
hurry and pressure at the close of the war, and that they
were for appointments to offices which might be filled or
not, atthe discretion of the appointing power. And at
the close of Mr. Monroe’s term, neminations to important
offices were made andactedon, even down to its lasthour,
and not one postponed but for objections which went to
the character and qualifications. Give us a case of a
vacancy in a permanent office established by law, and a
nomination in December to fill it, postponed on the 4th of
February to the 4th of March, passing by entirely the
merits of the candidate, for the purpose of giving the
appointment to the succeeding administration, and you
furnish a precedent—you establish an analogy. But all
your attempts have miserably, fatally failed.

Now, if it is expedient to take from this administration
and give to the next, why not meet the question at once,
and reject’ Why not say that John J. Crittenden ought
not to be a Justice of the Supreme Court, because he was
opposed to the election of General Jackson? If that is
the reason, avow it, and the people will judge whether it
is a sound one. And if you will give me probable grounds

®Note by Mr. H.— After these remarks in reply to Mr.-Tazewell, Mr.
McLane, of Delaware, confirmed the fact that the motive which. Mr,
Holmes had ascribed to Mr. Bayard was the true one, and stated
hat he had seen his letter to that effect.

to believe that he is a political partisan, who would carry
his feelings with him, and indulge them upon the bench;*
that he would, in the disguise of charges to grand juries, !
orin any other way, pervert the office of judge into that"
of political apostle, ' no matter for whom or what, I'wilf
cheerfully give him my decided and emphatic no. i
sir, I have witnessed too often the pure ermine of justice ™
soiled and polluted by the political partisan, i 54
But we are approaching a political millennium, and:
must anticipate it, in order to give it its effect,and toep:"
joy it in full fruition. “Now, what is this grand politica]
and moral revolution, of which there is so much boast
What is this great change of principle, which promises
such an effectualregeneration? If it is only that thesame
thing is to be done with other hands, then the exclusive |
benefitis for ke hands that are to be employed, and the '
people have ¢ their labor for their pains.” Ifit is nothing -
but a scramble for office, a contest between the seekers
and the incumbents—the ou#s and the ins—in a national
view, itis, after all, no great affair. We have not yet -
been told, and we ask, what is it? J632
Are the names of Federalist and Republican to be re."'bf
vived, and the lines distinctly marked, as they were be. |
fore, during, and at the close of the war? It is beliey. |
ed that many, even of those who now hear me,- would
scarcely subscribe to such a policy. And, besides, on
this point, General Jackson is pledged. In his letter to '
Mr. Monroe, at the commencement of his administration,
and at the close of the war, when these lines were deep
and distinct, he says: “ky
““Upon every selection, party and party feelings should
beavoided. Now is the time to exterminate that monster
¥arty spirit. By selecting characters most conspicuous
or their probity, virtue, capacity, and firmness, without.
regard to party, you will go far to eradicate those feelings
which, on former occasions, threw so many obstacles in
the way of Government, and perhaps have the pleasure -
and honor of uniting a people heretofore politically di-
vided. The Chief Magistrate of a great and powerful -
nation should never indulge in party feelings. His con-
duct should be liberal and disinterested, always bearing in
mind that he acts for the whole, and not a part, of the
community. By this course, you will exalt the national
character, and acquire for yourself a name as imperish-
able as monumental marble. Consult no party in your
choice—pursue the dictates of that unerring judgment
which has so long and so often benefitted our country, and
rendered illustrious its rulers.* |
With all my doubts whether General Jackson was com-
petent for President of the United States, and believing,
as I still do, that his predecessor ought to have been pre-
ferred, yet I believe him an honorable man—a man of his '
word ; and, having once said that these names were ‘mere .
bubbles,” he is too much of a practical man to be playing
with bubbles. Isit to be restrictive or latitudinarian, in
the construction of the constitution? Or, in plain lan-
guage, is it to be for or against internal improvements;
roads and canals ? If for them, then, I suppose, Virginia, -
North and South Carolina, and Georgia, will cordially sup- ]
port it. If against them, Pennsylvania, Ohio, and Kentuc- *
ky, will support it with equal cordiality. Is it to be tariff
or anti-tariff ? If the former, the first mentioned States;
we may suppose, will still adhere; and if the latter, theit
New York, Pennsylvania, and the whole West, will de-
fend it with all their might. Isit to be the patron of com-
merce, so long neglected, passed by, embarrassed,
encumbered, to build up other interests ? Sir, I should
rejoiceat this, but I fear. Your President’s habits, pre- 4
dilections, and experience, would scarcely lead hiim that
way. Isit to be military ? Very little change would be
necessary for this. Ever since the war, the military. spirit |
haspredominated. We have been evenmagnanimous; havé -
built fortifications in foreign countries, have erected
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armed forts which we can never man, to no other effect
but to accommodate an enemy. In no event can it be ex-
pected that any administration can do more in these re-
spects than has been done. Isitto be economical? Any
lﬁiﬂg’ that would correct the extravagancies and prodigali-
ty which infest all governments, and which, with all your
vigilance, are making rapid strides in this, would be a re-
lieftothe people. Let thisbe the case, and ¢ the radicals”
of 1824 would lift their heads, and I should rejoice with
joy unspea able at the re-election of the honorable Sena-
tor from New Jersey. We would then pounce like an
eagle at Dauphin Island sp eculations, and rip up the “Rip
Raps” by the roots. But, Sir, if the changes are to be
made which this resolution indicates, your new officers
will strike against reform, inasmuch as the public pat-
ronage, as it is, will fall far short of satisfying expectation.
We shall talk about reform, and spend much time and
money in the discussion, and—do nothing. It will at last
come to this, and nothing more : Other men will fill the
game offices, with the same emoluments, be as importu-
nate, and commit the same peculations ; and this wi.ll. be
the sum and substance of your great ¢ moral and political
volution.”
. We speak of our ¢discretion,” while we refuse to ex-
ercise it ; of our **right of deliberation,” while we refuse
to deliberate; and when the deliberate purpose seems to
be that the patronage of the office now vacant shall be
transferred to the next administration. Very well; take
these offices, and. all others that you can, and we shall ex-
pect of you a rigid fulfilment of your promises. If an
administration which, you say, was conceived in sin, and
brought forth in iniquity—whose very origin was ¢¢bar-
gain and corruption”—haspreserved external and internal
tranquillity, been attended with happiness, prosperity,
and all the fruits of freedom, and has moreover extinguish-
ed twelve millions of the interest and principal of your na-
tional debt in a year, it will surely be expected that its sue-
Cessor, coming in by the pure and unadulterated ¢¢pub-
lic will,” shallat least do as much.
- But this is the ¢ repudiated” administration, and no ap-
Eomﬁment by it can be popular. Sir, I repeat, the pub-
c have expressed no such opinion. Is it true, that, when
an officer of this governmentis succeeded by another, that
his functions are to be suspended ? Is the public confi-
e withdrawn from a Senator because another is elect-
ed to succeed him on the 4th of March next? Idenythe
inference. . It is not warranted by the constitution, that,
use General Jackson is elected your next President,
public confidence is withdrawn from Mr. Adams. No,
sir, think, exult as you may ; but, mark me, this admin-
istration, with all its faults, presented as they now are in
bold relief, will constitute the brightest page in your po-
litical history. What! “repudiated,” << disgraced,” be-
cause not re-slected ? Was it so with William H. Craw-
2. When pale disease and excruciating pain had
stretched him on his restless couch for many a sleepless
Right ; when his eye became dim, his limbs tottered, his
faltered, and the whole man was prostrate ; it was
then that the vilest censpiracy was formed to ruin_him.
34_lne of his friends became cool, and, like the Priest
and the evite, passed by on the one side and on the other,
Wagging their heads with indifference ; and it was the
Ad‘m,! han who acted the good Samaritan ; came to him,
saw hig condition, . took care of him, and restored him ;
{qh}&ﬁ_ﬂcd-—but he was not repudiated nor dis ed.
d‘m the parallel of the honorable Senator from Virginia,
“the natural and political death, but not so well the ac-
m:-pmarks. He speaks, exultingly, that this
¥ n i8¢ expiri in ‘agony.” Sir, when man,
ﬁhﬂm has ﬂbeen.tg invgeterategSmS;er, approaches the
. ¥erge of life; whenhie is' about to shut his eyes on
Sublunary, things, and to go that w:y:“ whence'no tra-

Teturng;!:swhen the' curtain o futurity is- drawn

aside, and the soul explores the gulf she has to pass,
and is shaking her wings to be gone; is it then the time
to upbraid and reproach him—to tell him he is about to
rush “‘unanointed and unannealed” into the presence of
an angry God, consigned to the regions of everlasting de-
spair, “cast upon the burning lake, wrapt in chains, to
converse with everlastini groans, unpitied, unrespited,
unreprieved, for ages of hopeless end ?”” No, sir, huma-
nity, Christian charity, would forbid it. Pursuing the hon-
orable Senator’s parallel, does it then comport with that
gentleman’s usual magnanimity to upbraid and reproach
the President, whose political life is so soon to expire ?
Mr. Adams, it may be said, dies a2 premature death ¢“in
his full strength, his breasts full of milk, and his bones
moistened with marrow ;” but he dies not the ¢“death of
the wicked.” He goes out of office an honest man—un-
corrupted and incorruptible.

It has been intimated that one object ofthe course pro-
posed is to preserve the purity of the Judiciary. But it
would seem to me that a judge appointed by an “expir-
ing administration,” whether in ¢ agony” or not, would
be quite as likely to be independent of the power that was
expiring, and that which succeeded, as if he owed his ele-
vation to a new and popularadministration. If the intent
is to make this appointment for the purpose of sustaining
the next administration, Ishould deprecate it as the worst
of evils. If an administration cannot sustain itself, with-
out summoning to its aid this department, no matter how
soon it sinks. 3

The honorable Senator from Delaware seems to have
arraigned certain States for the changes they have made
in this Senate, and to intimate that this is proscription.
He would, I presume, except the State of New Jersey ;
and the others have only managed their own affairs in their
own way, and taken the same liberty that the people of
the Union have in refusing to re-elect their President.
Whether the State to which he has referred acted from
political motives, or from a belief that rotation in this office
was most republican, I know not ; but when it becomes a
maxim here, that a State should yield to the executiveor
popular will, this Senate will be worse than useless : for
itsdesign was to preserve the federative power against both.

Sir, I have done. To postpone a nomination for an im-
portant office, to give the patronage o a future Adminis-
tration, is without precedent; against principle and consti-
tutional duty, and a dangerous example to our successors.

On the motion to refer the nomination of Mr Crittenden
(to be an Associate Judge of the United States) to the
Committee on the Judiciary, ‘

Mr. JOHNSTON said, this motion is a deviation from
the usage of the Senate. Ithad been usual to lay the
nominations for some days on the table, and when called
up for consideration, the members of the State interested
in the appointment gave the Senate the information which
they might possess with regard to the character and qua-
lifications of the person in nomination ; other members
sometimes gave their opinions, and upon these statements
the Senate relied. If the person was unknown to th= Sen-
ate, the nomination was referred, as the most convenient
mode of obtaining information. If chargeswere preferred,
it was referred that the Committee might examine. In
cases of re-nomination, where persons had the disburse-
ment of public money, it was referred, in order to ascer-
tain how the accounts stood. In cases of ministers, refer-
ence has been sometimes made to the Committee of For- .
eign Relations, to inquire into the expediency of the mis-
sion. But no reference of a judicial appointment was re-
collected. He thought the nnovation would, introduce ‘a
very incgnv.eniexlxt practice. i 73y el sith Andt 18
"“ On the report of the Committee, that it ' was:ine .
dientto act on the. npmination of J.:J- Crittenden,?gg

~ Mr. JOHNSTON rose in reply#o Mr. BERRIEN. 33>
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“mHe said:  This s cerminly 2. new and very interesting
; g-ppgsmon. LA commmiitee of ‘the Senate; for the first
“$ime in the history of this body, declare it inexpedient to
- ‘fll a high judicial office, required by the " constitution,
apd created by law. B isa naked resolution, unaccom-
ganied by Y'ﬂ-s,-tanx reasons for its adoption; and
Sbam, said he, left ® learn the principles on which the
Jgeommendation is foumded, from what has just fallen
from the Chairman of the Committee. It is ed to
inexpedient to act wpon the nomination of a Judge.of

Abe Supreme Court, beesuse the President of the United
States has been superseded in the late election, and that
his office will expire omthe 3d March. That the willof
the people has been expressed, and that the Senate ought
to obey that will; thatthere will be a want of that mutual
confidence which onsi# to exist between the President
and _the officers charred to execute the laws; that the
President has ne to make this nomination in vaca-
tion, &c. The effect of the rule, or the principle, or the
practice, or whatever @ may be called, is to destroy the
Executive power under the constitution, to the extent to
‘which the rule goes, ==d as far as the principle of it ex-
tends, and as far as the practice underit may warrant any

- party to go in any fumare time. i
- The constitution ks divided the powers of Govern-
ment into three equsd znd independent bodies; and has
prescribed the powers and duties of each, both as to ex-
tent and duration; asd duration is as much a part of the
power conferred, as e extent of the authority. The
President is elected for a specified and limited period of
four years; during wiieh he is to approve the laws, and
see them executed; » make treaties and neminate to all
offices, and heis to pezdorm those duties under his oath,
end under the penasy of impeachment, during the whole
period of his office. ~ The Senate have their appropriate
duties for the whole period of their office. Among these
is the duty of giving == advice to the nominations when
mad;, and of seeing, = far as depends on them, the laws
carried into effect. Tiz Senate is not impeachable; but
they are bound by the Zizhest sanctions, and the most so-
lemn obligations of &=7, to do what the constitution has
enjoined. The la= requires Judges of the Supreme
Court. The laws cs=—cz be executed without them. Nay,
they are an essentisl eanch of the Government. The
concurrence of the Pr=sident and Senate is necessary to
create t_hem. The P==sdent has nominated, and the Se-
nate, with a full incwizdge of the peculiar situation of
that court, have held 5is nomination for more than six
weeks under advisem==_ and then declare it is inexpe-
dient to act on it. Tz necessity of the officer is created
by alaw, which the Semte have no right to control or
defeat, even if ther dz=med the office unnecessary or in-
expedient, until the sw is repealed in the regular mode;
much less can ther, o solitical purposes, with a view to
wield the patronage of e Government, to transfer power
fyom one to another, 1d subserve the interests of par-
ties, take upon themse*res to refuse, upon any pretence,
to perform the duty g==<cribed by the

‘ 4 constitution. The
duty of the Senate = erofined toan inquiry into the cha-
racter and qualificsSas of the person, and to a decisive
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aiction upon the nor===on, in a reasonable time. The
time must be limite< ©> what is necessary to make the jn-
quiry, and to satisfr 2= Senate. But six weeks are al-
n'ead_v spent; there is = objection to the man. He is of
high character, and ==tmowledged ability. The duty of
the Scnate is plain: e practice in it has been uniform.
This rule is a deviate= Som both.

But let us inquire == the reasons of this innovation on
the constitution. Befr= the expiration of the Presiden-
tial term, the Senate refise to act upon a nomination, up-
on an exception to the exercise of the power by the Pre-
sident, arising from ks Baving been superseded by the

¢
his office. ;- If  this is:a correct principle, it gives a differ.
ent tenure of effice from that preseribed by the constitu
tion. Ifitis correctas to nominations, it mustbe so equally:
as to all his other duties. If it isa knownrule, it is one op |
which the President ought to cease to act. If he has ndz
right to make nominations, can he perform the highey
duty of signing the laws and making treaties? If this |
gnncrp' iple is applicable to the President, is it not.egun.ll,':
inding on the Senators who havebeen superseded? Angd
will it not present a curious anomaly to see Senators sit.
ting here to declare the powers of the President to have ',
ceased, in a case and for a reason asstrong in reference to
themselves? i i PR
Was it ever contemplated by the framers of the con.
stitution, that the President should, in any event not pro« i
vided in the instrument itself, cease toact? Or canhe |
cease to act, in any case, when the Vice President has®
not authority to take his place? And if the Senate can, be- !
cause they have the power, declare a disqualification iny |
this ease, why may they not declare it in all other cases,
and that the Vice President is authorized to act for him?
The moment you depart from the constitution, and begin
an attack upon the other departments of the Govemment,;'a
you commence 2 conflict of authority where there isno
arbiter, which will end in perpetual collision, or in the 3
destruction of the Government. But, sir, it has been
strongly urged here, that the will of the people must re.?
te the'conduct of the Senate. What, sir, is the wil}
of the people disclosed in the late election? A mere pre-
ference of one man to another. It involved no principle
or policy. So far as it is yet known, the competitors ac. |
cord in opinion, and are in accordance with public opinion,
upon all great public questions. If the successful candi«
date entertains opinions different from his competitor, they
have never been disclosed; and if they had, he could not'
have been elected. Have the people expressed their wil} i
in favor of this deprivation of the rights of the President? ,3
Have they declared that the Senate shall not fill an im=
portant office, created by the law? Have they said there
shall bea political test established here? and have they
said you may infract the constitution, and disregard your
duty, in order to set the example of intolerance and pro-
scription? If they were mad enough for this, and they
could justify the means to attain an end in which they,’
as a body, have little interest, however individuals:::i
profit, yet the constitution was made to regulate the wilk
of the people, and control its irregular action. The con~
stitution is a solemn compact, among the Statesand among’
the people, as well as between the people and the States._
It is a great rule of conduct above the will of the peo-
ple, and above the control of the States, and which nei.
ther can transcend. The people have norightto alteror
modify it, but by the instrument itself, and in the mode
agreed on by the parties to it. To enlarge or diminish
the powers conferred by it, as the opinions of the people
may change, is so far to destroy the settled principles of £
the Government, and to substitute the wildest theory of
democracy for a written compact, which they, for the
wisest purposes, have sworn not to violate. The momel’f, g
you depart from that known and written law, the Goverps 3
ment must become what a majority may at any time des 3
clare it to be. 'What security have the people in the sta- &
bility of our institutions? What protection have the small _
States? If the will of the people is to be obeyed, rather
than the gonstitution, why is so much said about the con
struction of it; about the alien and sedition laws; thetas
riff, and other acts; all of which have, at different times,
emanated from the Representatives of the people? /Fhe
will of the people is greatand commanding, and to w!
we must all bow with respect and reverence; but that Wmo'
to be rightful, must be within its proper sphere, and 26
ver in derogation of that higher will they have
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election of another, t» wke effect upon the termination of
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in forming the principles of this Confederation. “Th¢
; 5 . :




oonle have & permanent interest in the stability of the
ent; but if every fluctuation of opinion, and ev-
of rulers, and every popular election, can
its principles, it will become what all wise men
too weak for the strong;, too strong for the
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© _ Jtis urged, in the argument, that there will not be
#that mutual confidence which ought to exist between
Presidentand the officer.” Mr. J. said that he conld
eive how a difference of opinion in the late elec-
jon could destray confidence in the integrity, ability, or
ing of & judge. He saw nothing in this which was
plicable to all the other judges. But, he said, the
Judicmry is a co-ordinate branch of the Government,
equal, in its proper sphere, to the Executive, and, in the
theory of the constitution, intended to be independent.
They .do not act together—no confidence is expected.
Indeed, if any fears have been entertained, or any jea-
lousy expressed of the Judiciary, itis from the appre-
bension that they may sympathize too strongly with the
Here the connexion with the present
rulers is about to cease; and they will stand independent

TrURrRsDAY, MaRCH 5, 1829. -

)CUMENTS—PANAMA MISSION.’ ;

wing message from the President of the United
received and considered the third instant, in legis-
10D, was, at that time, on motion of Mr. TAZE-

T R L

, to the Executive Journal: :

" States of America. * "~ i
" . WasHixeTox, 3d MarcH, 1829;
mit herewith to Congress a copy of the instruc- |
ared by the Secretary of State, and furnished to | i . JO
18 of the United States appointed to attend to A
ly of American plenipotentiaries, first held at | << i
thence transferred to Tacubayd. The oc-! 5/ v oy e 2 PO
ich n&:;y we,.zr;-;ven has passe{i away,ea‘:ld .-Mr. BENTON submitted the following motionz3ses)
:Ordered, That the message of the President of the United
‘transmitting to the Senate the instruction® to th&

nt probepility of the renewal of those neZ
t the purposes for which they were intended

deepest interest to our country gud to'thé | ministers of the United States to thezCongress at Pafiama;
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The propriety and the delicacy of naming a judge to
this high office, on the sole will of the President, only
sixty days before the meeting of Congress, may well
be questioned. The discretion vested in him has been
wisely exerted, and with the most clevated purpose.
His conduct, for the benefit of the example, should have
been justly appreciated and commended.
the nomination, then we should have heard of the cor- °
ruption of Executive patronage.
would have been withheld, because he had, in the heat of
the political contest, thrown in his official influence.
stood aloof from the struggle; but he could not by any
course have avoided the unworthy motives ascribed to hi

But can the Senate, an independent body, acting on
its own responsibility, justify a violation ofits express du-
ty, underthe plea thatthe President has neglected to per-
form his? If he has too long delayed it, it becomes an
additional motive to act promptly on it.

But to what condition have we reduced the country,
and for what consequences are we not responsible? This
nomination was made the 17th December, and in time
to enable the Judge to attend the session of the Supreme
and free from any influence of the Executive. Court. The Committee have held it for six weeks under

course recommended by the Committee has been | advisement. For what purpose?
ed by charging the President with neglect, and im-
ting unworthy motives in not making the appointment
Mr. Trimble died in Kentucky in August;
the first recommendations are dated 28th August, and the

froem Frankfort, on the 18th September; these
arnved at Washington fromthe 15th to thelast of Septem-
per respect for the States, and the per-
s to the office, he could not have pro-
eecded before the first of October to decide on the claims
of the parties, and it would have been the middle of Oc-
tober before the appointment could have been received.

There would then have been sixty days between the ap-

Pointment, and about forty-five days between the receipt

f the commission and the session of the Senate. Itisa

- Yery high and permanent office, requiring great ability,
in_which three large States are particularly concerned,
and the whole Union interested. Under such circum-

#ances, it would be indelicate to make an appointment

ve the Senate under the necessity of confirming it,
ar the painful and ungracious task of rejecting a judge
y on the bench, and in the exercise of his office.

. The President has deemed it more respectful to the

0 leave them free to act upon the nomination. |other.

If he had made

Then the confirmation

He

In the mean time, the
Supreme Court have been obliged to adjourn from day to
day, and when a bare quorum is formed, they are un-
able to decide on any cause involving any great principles.
The Senate have assumed an undue responsibility, for
which they cannot acquit themselves before the country

They are deviating from the meaning and spirit of the
constitution; they are refusing to carry the lawsinto effect;
they are accumulating all the patronage of the Govern-
ment to augment the power and influence of the Execu-
tive, to subserve the views and interests of a dominant
party. But this is not all: they are setting an example,
which, in worse times, will lead to dangerous abuses of
power and more fatal innovations on the constitution.

Note by the publishers.—There were doubtless speeches
made by gentlemen on the otherside of the question; but
it is well known that speeches made in secret session must
be furnished by the speakers themselves, or they cannot
be published. Not having been furnished with any other
than the foregoing, the publishers can of course give none

world, and may hereafter call again for the active energies
of the Government of the United States.
withholding them from general publication having ceased,
justice to the Government from which they emanated,
and to the people for whose benefit it was instituted, re-
quire that they should be made known. With this view,
red to be transferred, with the accompany- |and from the consideration that the subjects embraced by
s thosedinstructi(}ns must probably engage hereafter the

‘ . . consideration of oursuccessors, I deem it proper to make
d House of Lepresentzvoes o, ‘thgz i this communication to both Houses of gonﬁress. ~One

copy only of the instructions being prepared, I send it to
the Senate, requesting that it may
e House of Representatives.”

The motive for

be transmittg:d a.lso‘ to
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SUMMARY:

... Over a year after President Bush nominated his first group of circuit court judges, only two
have been confirmed. ... Of course, there is more to the appointment power than the power
to nominate, and the Senate unquestionably has a role to play in the confirmation phase of
the appointment process. ... Despite the original understanding of the Senate's limited role in
the confirmation process, and despite the lessons learned from these early historical
flirtations with the use of political ideology as a criterion for judicial qualification, the Senate
today appears bent on using its limited confirmation power to impose ideological litmus on
presidential nominees and even to force the President to nominate judges preferred by
individual senators, thus arrogating to itself the nomination as well as the confirmation
power. ... Today, senators inquire into a nominee's ideology for precisely the opposite
reason: to ensure that the nominee will not abide by the Constitution--to ensure that he will
stretch and bend the Constitution in the directions that the senator prefers. ... What that
essentially means is that the current attempt to use the Senate's confirmation power to
regulate the ideology of judges is part of an overall trend which is turning the judiciary into a.
second /egislative branch. ...

TEXT:

[*11] Over a year after President Bush nominated his first group of circuit court judges,
only two have been confirmed. Most have not even received a hearing, yet the number of
vacancies on the federal bench has grown to crisis proportion. Chief Justice William Rehnquist
recently complained of an "alarming number of judicial vacancies," creating a real strain on
the courts. * Even Senator Patrick Leahy, who, as Chairman of the Senate's judiciary
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committee is largely responsible for the current logjam, previously referred to a judicial
vacancy "crisis" when the number of vacancies on the bench was about half what it is today,
contending that those who delay or prevent the filling of vacancies were "derelictin [their]
duty," and delaying or preventing the administration of justice. 2

More fundamentally, the judicial vacancy crisis is threatening to hamper the ability of the
courts to perform their primary role as an important check on the elected branches of
government, protecting individual rights against tyrannical majorities, and insuring that the
legislative and executive branches do not exceed the scope of authority delegated to them by
the Constitution. As James Madison noted two years before the Constitutional Convention,
the "Judiciary Department merits every care" because it "maintains private Right against all
the corruptions of the two other departments...." 2

Of course, Sen. Leahy and his Democrat colleagues in the Senate claim that they are simply
fulfilling their own constitutional obligation to give "advice and consent” to the President in
the nomination process and to insure that those nominees who are "hostile" to their view of
what the law ought to be are not confirmed to lifelong seats on the bench. The resulting
standoff reveals important differences of opinion over the role of the Senate in the
appointment process. But that disagreement in turn masks a profound division over the
proper role of government in general, and even the very notion of the rule of law. As is often
the case, it is well to begin with a review of the founders' understanding of the process in
assessing this disagreement.

I. The Framers of the Constitution Assigned to the President the Pre-Eminent Role
in Appointing Judges

The President alone has the power to nominate

[¥12] Article II of the Constitution provides that the President "shall nominate, and by and
with the Advice and Consent of the Senate, shall appoint...Judges of the supreme Court [and
such inferior courts as the Congress may from time to time ordain and establish]." 4 As the
text of the provision makes explicitly clear, the power to choose nominees--to "nominate"--is
vested solely in the President, 5 and the President also has the primary role to "appoint,”
albeit with the advice and consent of the Senate. The text of the clause itself thus
demonstrates that the role envisioned for the Senate was a much more limited one that is
currently being claimed.

The lengthy debates over the clause in the Constitutional Convention support this reading.
According to Madison's notes, an initial proposal on July 18, 1787, to place the appointment
power in the Senate was opposed because, as Massachusetts delegate Nathaniel Ghorum
noted, "even that branch [was] too numerous, and too little personally responsible, to ensure
a good choice." ¢ Ghorum suggested instead that Judges be appointed by the President with
the advice and consent of the Senate, as had long been the method successfully followed in
his home state. James Wilson and Governeur Morris of Pennsylvania, two of the Convention's
leading figures, agreed with Ghorum and moved that judges be appointed by the President.

In contrast, Luther Martin of Maryland and Roger Sherman of Connecticut argued in favor of
the initial proposal, contending that the Senate should have the power because, "being taken
from all the States it [would] be best informed of the characters & most capable of making a
fit choice." 7 And Virginia's George Mason argued that the President should not have the
power to appoint judges because (among other reasons) the President "would insensibly form
local & personal attachments...that would deprive equal merit elsewhere, of an equal chance
of promotion." 8

Ghorum replied to Mason's objection by noting that the senators were at least equally likely
to "form their attachments." ® Giving the power to the President would at least mean that he
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"will be responsible in point of character at least" for his choices, and would therefore "be
careful to look through all the States for proper characters." For him, the problem with
placing the appointment power in the Senate was that "Public bodies feel no personal
responsibility, and give full play to intrigue & cabal," 1 while if the appointment power were
given to the President alone, "the Executive would certainly be more answerable for a good
appointment, as the whole blame of a bad one would fall on him alone." 11

Seeking a compromise, James Madison suggested that the power of appointment be given to
the President with the Senate able to veto that choice by a 2/3 vote. 12 Another compromise
was suggested by Edmund Randolph, who "thought the advantage of personal responsibility
might be gained in the Senate by requiring the respective votes of the members to be
entered on the Journal." *3 These compromises were defeated, however, and the vote on
Ghorum's motion--that the President nominate and with the advice and consent of the
Senate, should appoint--resulted in a 4-4 tie. 14 The discussion was then postponed.

When the appointment power was taken up again on July 21, the delegates returned to their
previous arguments. One side argued that the President should be solely responsible for the
appointments, because he would be less likely to be swayed by "partisanship"--what
Madison's generation called "faction" 15 --than the Senate. The other side opposed vesting
the appointment power in the President for a similar reason: he would not know as many
qualified candidates as the Senate would, and might still be swayed by personal
considerations or nepotism.

The convention delegates were primarily concerned about improper influence in the
appointments process, and most of the debate centered on whether assigning the
appointment power to the President or to [*13] the Senate would serve as a better check
on that influence. Those who, like Madison, argued that the President should have the sole
power of appointment believed that this procedure would best prevent such political
bargaining. As Edmund Randolph noted, "appointments by the Legislatures have generally
resulted from cabal, from personal regard, or some other consideration than a title derived
from the proper qualifications." 16 But those who opposed this idea, and instead wanted the
Senate to have the power of appointment, did not argue that the Senate should have the
power in order to control the development of case law or regulate judicial philosophy.
Instead, they feared that the President would be "more susceptible to caresses & intrigues
than the Senate," as Oliver Ellsworth of Connecticut contended. 17

In the end, the Convention agreed that the President would make the nominations, and the
Senate would have a limited power to withhold confirmation as a check against political
patronage or nepotism. Governeur Morris put the decision succinctly: "as the President was
to nominate, there would be responsibility, and as the Senate was to concur, there would be
security." 18 As the Supreme Court subsequently recognized, "the Framers anticipated that
the President would be less vulnerable to interest-group pressure and personal favoritism
than would a collective body." *®* No one argued that the Senate's participation in the process
should include second-guessing the judicial philosophy of the President's nominees or
attempting to mold that philosophy itself. Indeed, such a suggestion was routinely rejected
as presenting a dangerous violation of the separation of powers, by allowing the Senate to
control the President's choices and, ultimately, intrude upon the judiciary.

Madison, for instance, arguing in defense of his suggested compromise--that a 2/3 vote of
the Senate could disqualify a judicial nomination, but otherwise giving the President a free
hand--noted that

The Executive Magistrate wd be considered as a national officer, acting for and
equally sympathizing with every part of the U. States. If the 2d branch alone
should have this power, the Judges might be appointed by a minority of the
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people, tho' by a majority, of the States, which could not be justified on any
principle as their proceedings were to relate to the people, rather than to the
States.... 20

In short, by assigning the sole power to nominate (and the primary power to appoint) judges
to the President, the Convention specifically rejected a more expansive Senate role; such
would undermine the President's responsibility, and far from providing security against
improper appointments, would actually lead to the very kind of cabal-like behavior that the
Convention delegates feared.

This understanding of the appointment power was reaffirmed during the ratification debates.
In Federalist 76, for example, Alexander Hamilton explained at length that "one man of
discernment is better fitted to analyze and estimate the peculiar qualities adapted to
particular offices, than a body of men of equal or perhaps even of superior discernment." 2
Noting that a President would "have fewer personal attachments to gratify, than a body of
men who may each be supposed to have an equal number," 22 --or as we would say today,
that the President will be swayed by fewer political pressure groups than the Senate--
Hamilton concluded:

In the act of nomination, [the President's] judgment alone would be exercised;
and as it would be his sole duty to point out the man who, with the approbation
of the Senate should fill an office, his responsibility would be as complete as if he
were to make the final appointment. There can, in this view, be no difference
between nominating and appointing. The same motives which would influence a
proper discharge of his duty in one case, would [*14] exist in the other. And as
no man could be appointed but on his previous nomination, every man who
might be appointed would be, in fact, his choice. 23

Note the very limited role that the Senate serves in Hamilton's view--which, of course,
echoes the views expressed at the Constitutional Convention by both those who defended
and those who opposed giving the appointment power to the President. In the founders'
view, the Senate acts as a brake on the President's ability to fill offices with his own friends
and family members rather than qualified nominations, but beyond that, the element of
choice--the essence of the power to fill the office--belongs to the President alone. The Senate
has the power to refuse nominees, but in the Constitutional scheme it has no proper
authority in picking the nominees--either through direct choice or through logrolling and
deal-making.

Hamilton was not so ignorant as to deny that deal-making would be the process by which
things got done in the Senate--as he writes, legislatures are very often prone to "bargain[s]"
by which one party says to another, "'Give us the man we wish for this office, and you shall
have the one you wish for that." 24 But this legislative propensity was, for Hamilton, a
primary reason for giving the appointment power to the President instead of the Senate.
Placing the nomination power in the President alone would, he argued, cut down on the
degree to which political bargains in the Senate influenced the choice of candidates, because
under the Constitutional scheme, all would understand that the power of appointment
belonged in the President alone. That understanding, as we shall see, has been eroded in
recent years.

Commenting on the prevailing understanding, Joseph Story later described the President's
power to nominate as almost absolute. "The president is to nominate," Story noted, "and
thereby has the sole power to select for office." 25 Story believed that the danger of vesting
the appointment power in the Senate was greater than the danger of giving the power to the
President alone, because "if he should...surrender the public patronage into the hands of
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profligate men, or low adventurers, it [would] be impossible for him long to retain public
favour.... At all events, he would be less likely to disregard [public disapprobation] than a
large body of men, who would share the responsibility and encourage each other in the
division of the patronage of the government." 26

The Framers envisioned a narrow role for the Senate in the confirmation process

Of course, there is more to the appointment power than the power to nominate, and the
Senate unquestionably has a role to play in the confirmation phase of the appointment
process. But the role envisioned by the framers was as a check on improper appointments by
the President, one that would not undermine the President's ultimate responsibility for the
appointments he made. As James Iredell--later a Justice of the Supreme Court himself--
noted during the North Carolina Ratification Convention, "as to offices, the Senate has no
other influence but a restraint on improper appointments.... This, in effect, is but a restriction
on the President." 27

The degree to which the founders viewed the power of appointment as being vested solely in
the President can be gauged by the fact that John Adams objected even to the Senate's
limited confirmation role, contending that it "lessens the responsibility of the president." To
Adams, the President should be solely responsible for his choices, and should alone pay the
price for choosing unfit nominees. Under the current system, Adams complained, "Who can
censure [the President] without censuring the senate...?" 28 The appointment power is,
Adams wrote, an "executive matter[]," which should be left entirely to "the management of
the executive." 2° James Wilson echoed this view: "The person who nominates or makes
appointments to offices, should be known. His own office, his own character, his own fortune,
[*15] should be responsible. He should be alike unfettered and unsheltered by
counsellors." 3¢

In discussing the analogous situation of executive appointments--such as ambassadors or
cabinet members--James Madison asked, "Why...was the senate joined with the president in
appointing to office...? I answer, merely for the sake of advising, being supposed, from their
nature, better acquainted with the characters of the candidates than an individual; yet even
here, the president is held to the responsibility he nominates, and with their consent
appoints; no person can be forced upon him as an assistant by any other branch of
government." 31

The Senate's confirmation power therefore acts only as a relatively minor check on the
President's authority--it exists only to prevent the President from selecting a nominee who
"does not possess due qualifications for office." 32 Essentially, it exists to prevent the
President from being swayed by nepotism or mere political opportunism. 33 Assessing a
candidate's "qualifications for office" did not give the Senate grounds for imposing an
ideological litmus on the President's nominees, at least where the questioned ideology did not
prevent a judge from fulfilling his oath of office.

Ideology was not considered a proper reason for refusing confirmation, as long as
it did not prevent the nominee from fulfilling the judicial oath

In the founders' view, then, the Senate's power in the confirmation of judicial appointees was
extremely limited. It existed solely to prevent the President from exercising his power in an
improper manner. Ideology--at least ideology of the kind that is unrelated to a candidate's
ability to fulfill his oath of office--simply had no place in the Senate's decision. As Hamilton
wrote, "It will be the office of the President to nominate, and, with the advice and consent of
the Senate, to appoint. There will, of course, be no exertion of choice on the part of the
Senate. They may defeat one choice of the Executive, and oblige him to make another; but
they cannot themselves choose--they can only ratify or reject the choice he may have
made." 34 It was not that the founders believed the political views of judges were irrelevant;
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they were not that naive. But in their view, the President was alone responsible for his
appointments, and, in turn, the ideology of those he appointed. 3%

There is, of course, an early case that suggests the Senate believed that it was appropriate
to reject nominees because of their political ideology. In 1795, John Rutledge of South
Carolina, former delegate to the Constitutional Convention, was nominated by President
Washington to be Chief Justice of the United States. Although Rutledge took his seat and
presided over two cases, he was never confirmed.

Rutledge was a vocal opponent of the controversial Jay Treaty, negotiated by President
Washington's envoy to England--and first Chief Justice of the United States--John Jay. 3¢
Shortly after his nomination, Rutledge delivered an emphatic and somewhat imprudent
attack on the Treaty, which was supported by the Federalist majority in Congress. Rutledge's
appointment was rejected shortly thereafter on December 15, 1795, almost immediately
after Congress resumed its work after a recess. 37 Although the Senate's refusal to confirm
Rutledge might in part be due to questions about his mental stability, *® his opposition to the
Jay Treaty undoubtedly played an important role in the vote. Thomas Jefferson complained
privately that "the rejection of Mr. Rutledge by the Senate is a bold thing; because they
cannot pretend any objection to him but his disapprobation of the treaty. It is, of course, a
declaration that they will receive none but tories hereafter into any department of the
government." 3°

Jefferson's supporters in Congress responded in kind after Jefferson was elected President.
Attempting to expand Jefferson's own control over the courts beyond what was [*16]
permitted in the normal course of filling vacancies, the Jeffersonian Republicans brought
articles of impeachment against Supreme Court Justice Samuel Chase, a Federalist opponent
of the administration. 4¢ Jefferson's supporters in Congress had been successful in
impeaching New Hampshire District Judge John Pickering for bad behavior--Pickering was
insane 4t --but success in impeaching him emboldened members of Jefferson's party to
impeach Justice Chase, who had been appointed in 1796 by John Adams, and had attempted
to enforce the notorious Sedition Act. 42 Articles of impeachment against Chase were drawn
up by Virginia Congressman John Randolph of Roanoke, 43 who was immediately challenged
on the floor of the House. "The streams of justice should be preserved pure and unsullied,"
said one Congressman:

The Judicial department ought to attach to itself a degree of independence. I am
of opinion that this House possesses no censorial power over the Judicial
department generally, or over any judge in particular. They have alone the power
of impeaching them; and when a judge shall be charged with flagrant
misconduct...I shall be at all times prepared to carry the provisions of the
Constitution into effect, in virtue of which great transgressors are punishable for
their crimes.... If the resolution pass in its present form, it appears to me that we
shall thereby pass a vote of censure on this judge, which neither the Constitution
nor laws authorize. 44

Popular outcry against Chase's impeachment was swift. "The simple truth is," one newspaper
said, that "Mr. Jefferson has been determined from the first to have a judiciary, as well as a
legislature, that would second the views of the executive." 45 "I am afraid," said another
Congressman, "that unless great care be taken the doctrine of judicial independence will be
carried so far as to become dangerous to the liberties of the country." 46 Randolph insisted
that he was not seeking impeachment for ideological reasons but based on Chase's bad
behavior. In a charge to a grand jury in a Sedition Act case in Baltimore, Chase had let fly
with a political screed against the Jefferson Administration, and supporters of impeachment
argued that this demonstrated Judge Chase's own ideological bias. 47 Yet few were
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persuaded. To the Federalists, the Chase impeachment was motivated purely by the political
ideology of the Jeffersonians. As John Quincy Adams wrote in his diary, "this was a party
prosecution." 48

The Senate ultimately voted not to convict Justice Chase, and the Congress backed away
from the ideological litmus test that threatened the independence of the judiciary. As one
commentator has noted, "at that early stage of the republic, a successful impeachment of a
Supreme Court Justice innocent of criminal activity probably would have left the judicial
branch of the federal government forever dependent on the legislative." 4° As a result, the
use of impeachment to enforce political orthodoxy on the Supreme Court was abandoned. In
1970, when then-Congressman Gerald Ford denounced Justice William O. Douglas on the
floor of the House and called for his impeachment, the suggestion was doomed from the
start. 50

II. The Current State of the Confirmation Power
Why Ideology Matters to The Left

Despite the original understanding of the Senate's limited role in the confirmation process,
and despite the lessons learned from these early historical flirtations with the use of political
ideology as a criterion for judicial qualification, the Senate today appears bent on using its
limited confirmation power to impose ideological litmus on presidential nominees and even to
force the President to nominate judges preferred by individual senators, thus arrogating to
itself [*¥17] the nomination as well as the confirmation power.

The Senate's expanded use of its confirmation power should perhaps come as no surprise. As
a result of the growing role of the judiciary--and of government in general--in the lives of
Americans today, the Senate's part in the nomination process has become a powerful political
tool, and, like all powerful political tools, it is the subject of a strenuous competition among
interest groups every time the President seeks to fill a judicial vacancy. Moreover, it is a tool
that poses grave dangers to our constitutional system of government. In its current
manifestation, the Senate's ideological use of the confirmation power threatens the
separation of powers by undermining the responsibility for appointments given to the
President, by demanding of judicial nominees a commitment to a role not appropriate to the
courts, and, perhaps most importantly, by threatening the independence of the judiciary.

The reason that some senators are so intent on delving into the judicial philosophy of
nominees is deeply connected to their view of the proper role of the judiciary in American
government. Viewing the Constitution as a "living document," modern-day liberals see the
Court as a place where the Constitution is stretched, shaped, cut, and rewritten in order to
put in place so-called "progressive" policies that could never emerge from the legislative
process. Of course, the Constitution is based on a profoundly different notion of law than is
modern liberalism, and it is no wonder, therefore, that President Franklin D. Roosevelt, the
godfather of the Welfare State that lies at the center of modern liberalism, found it necessary
to resort to the highly questionable "Court-packing plan" of 1936 in order to enforce his
"vision" of a new political order. The Constitution simply was not designed to accommodate
such things as the massive redistributions of wealth that Roosevelt was proposing--in fact, it
was designed precisely to prevent such things. 51 As Rexford Tugwell, one of the principal
architects of the New Deal, admitted, "To the extent that [the New Deal policies] developed,
they were tortured interpretations of a document intended to prevent them." 52 So the
Constitution was essentially re-written by interpretation, culminating in the great "Switch in
Time That Saved Nine," in which centuries of precedent were reversed and the Constitution
stretched and torn out of shape to accommodate the New Deal programs. 53

Judicial ideology is therefore critically important to modern-day liberals because an honest
reading of the Constitution reveals that it is incompatible with their scheme of government.
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Senator Charles Schumer of New York, for example, has been quite candid in acknowledging
that his opposition to President Bush's judicial nominees is based on the fact that they
respect and will enforce the Constitution's limitations on the power of Congress. "Elected
officials," Sen. Schumer told the press on May 9, 2002,

should get the benefit of the doubt with respect to policy judgments and courts
should not reach out to impose their will over that of elected legislatures.... Many
of us on our side of the aisle are acutely concerned with the new limits that are
now developing on our power to address the problems of those who elect us to
serve--these decisions affect, in a fundamental way, our ability to address major
national issues like discrimination against the disabled and the aged, protecting
the environment, and combating gun violence. 54

This is not to say that ideology should never play a role in the confirmation process. Some
ideologically-based views render it impossible for a nominee who holds them to fulfill his oath
of office. Consider, for instance, Judge Harry Pregerson, who, when he was nominated to the
Court of Appeals for the Ninth Circuit by President Carter, was asked whether he would follow
his conscience or the law, if the two came into conflict. [*18] "I would follow my
conscience," he replied. 55 That statement, grounded in Pregerson's own ideology, should
easily have been grounds for disqualification, yet Pregerson was not only confirmed to the
bench, but roundly praised for this statement, despite the fact that it threatens to undermine
the very essence of constitutionalism and the rule of law. 5¢

Contrast this with Justice Antonin Scalia, who in a recent speech said that he was glad the
Pope had not declared the Catholic Church's opposition to the death penalty a matter of
infallible Church doctrine, because if the Pope had done so, Justice Scalia would, as a
practicing and committed Catholic, feel compelled to resign, unable to abide by his oath to
enforce the law. In his view,

the choice for the judge who believes the death penalty to be immoral is
resignation, rather than simply ignoring duly enacted constitutional laws and
sabotaging death penalty cases. He has, after all, taken an oath to apply the laws
and has been given no power to supplant them with rules of his own.... This
dilemma, of course, need not be confronted by a proponent of the "living
Constitution," who believes that it means what it ought to mean. If the death
penalty is (in his view) immoral, then it is (hey, presto!) automatically
unconstitutional, and he can continue to sit while nullifying a sanction that has
been imposed, with no suggestion of its unconstitutionality, since the beginning
of the Republic. (You can see why the "living Constitution" has such attraction for
us judges.) 57

Ideology understood in this light is of course relevant in selecting a judicial nominee Broadly
understood, "ideology" would encompass a nominee's honor and character, which are
necessary to fulfill the oath of office. 58 A nominee who for ideological reasons cannot
"support and defend the Constitution of the United States"--say, an agent working for the
Taliban--would be unfit for office because he would lack the qualifications necessary for the
position. In fact, although we tend to take the concept of an oath lightly today, James
Madison wrote that under the Constitution, "the concurrence of the Senate chosen by the
State Legislatures, in appointing the Judges, and the oaths and official tenures of these, with
the surveillance of public Opinion, [would be] relied on as guarantying their impartiality...." 5°
This is very different than demanding of a nominee that he toe the line of leftist
jurisprudence.
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Today, senators inquire into a nominee's ideology for precisely the opposite reason: to
ensure that the nominee will not abide by the Constitution--to ensure that he will stretch and
bend the Constitution in the directions that the senator prefers.

On top of the danger that this presents to the fair resolution of controversies in Constitutional
law, it presents a great danger to another vital principle of American government: separation
of powers. In Federalist 78, Alexander Hamilton declared the judiciary the "least dangerous
branch" of the new federal government. "The general liberty of the people can never be
endangered" by the judiciary, he wrote, "so long as the judiciary remains truly distinct from
both the legislature and the Executive.... Liberty can have nothing to fear from the judiciary
alone, but would have every thing to fear from its union with either of the other
departments," and "all the effects of such a union must ensue from a dependence of the
former on the latter, notwithstanding a nominal and apparent separation." ¢° The
enforcement of political orthodoxy on the bench is creating precisely this dependence,
strengthened even more by judicial "deference" to Congressional acts that exceed the limited
scope of the federal government's Constitutional powers.

"The complete independence of the courts of justice is peculiarly essential in a limited
Constitution," wrote Hamilton. The courts alone could "declare all acts contrary to the
manifest tenor of the Constitution [*19] void." 2 But the current attempt to block judges
who believe in limited government is not motivated by a desire to maintain inviolate the
"exceptions to the legislative authority." It is motivated by a desire to ensure that the
judiciary will interpret the Constitution in @ way most suited to extend that legislative
authority as far as possible.

What that essentially means is that the current attempt to use the Senate's confirmation
power to regulate the ideology of judges is part of an overall trend which is turning the
judiciary into a second legislative branch. The fundamental differences between the
legislative and the judicial branch is that in the former, parties lobby, contend, vote, and
decide on procedures that may infringe on the private rights of individuals. The courts are
supposed to act as a "countermajoritarian” mechanism to ensure that the legislature does
not engage in "the invasion of private rights...from acts in which the Government is the mere
instrument of the major number of the constituents.” 62 The very existence of the judiciary is
premised on the fact that the majority is not always right. Allowing the Senate--elected by
the majority--too great a hand in regulating the federal bench risks eroding the judiciary's
power to perform this most crucial task.

The dangerous techniques of today's judicial confirmation process

One of the most disturbing manifestations of the new process is the growing tendency of the
Senate to refuse even to hold hearings for nominees. This practice suggests not that the
nominees are too far outside the ideological mainstream to be confirmed, but rather that the
senators fear to vote down the nominees on ideological grounds, precisely because they are
not outside the ideological mainstream.

Even those who argue that the Senate should take a large role in molding the judiciary must
acknowledge that blocking nominations by refusing to hold hearings is an inappropriate
tactic. The Senate has the power to advise and consent to a President's nominees. The
refusal to hold hearings at all is not advise or consent; it is political blackmail which
perpetuates the critical number of vacancies on the federal bench. In fact, as one author has
noted, Senatorial inaction is contrary to a resolution passed by the very first Senate in 1789,
which declared that "when nominations shall be made in writing by the President of
the United States to the Senate, a future day shall be assigned, unless the Senate
unanimously direct otherwise, for taking them into consideration...and the Senators
shall signify their assent or dissent by answering, viva voce, ay or no." &3
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It is very important to note an interest ing claim made by Senate Democrats in defense of
their refusal to hold hearings on President Bush's nominees. Many of them--for instance,
Sen. Leahy--argue that they have actually confirmed quite a lot of judges, and that
Republicans are simply lying when they complain about the slow pace of Sen. Leahy's
Judiciary Committee. ¢ But in fact, most of the judges that have been confirmed are district
court judges, a very important component of the judicial system, to be sure, but not the final
word on the law, the way Circuit Judges are in the vast majority of cases. Of the eleven
circuit court nominees President Bush made on May 9, 2001--more than a full year ago--only
four have received hearings. Two of these, Judges Barrington Parker Jr. and Roger Gregory,
were confirmed almost immediately 65 because they were Clinton nominees, whom President
Bush re-nominated in a show of bipartisanship. The others, Judges Charles Pickering and
Judge D. Brooks Smith, waited over a year for their hearings, and then were given hearings
only after far-left interest groups thought they had dug up enough dirt to scuttle the
nominations.

Even taking Democrats at their word that their refusal to confirm President Bush's nominees
is an exercise of legitimate Congressional power to protect us from diabolical [*¥20] judges,
one cannot justify the refusal to hold hearings. If these judges are so dangerous, Congress
should hold the hearings and vote them down. But the fact is that these judges are in general
unobjectionable characters and outstanding legal minds. Democrats refuse to hold hearings
precisely because, if they did so, it would become clear that the Democrats have no
legitimate objections to them. The delays are meant as a starvation campaign--or, worse, to
bide time for liberal interest groups to discover (or invent) grounds for objecting to the
nominees.

Another dangerous change that has occurred in the confirmation procedures involves the so-
called "blue slip" policy--the practice whereby home state senators are essentially given a
veto power of the President's nominees to positions in that state. ¢¢ Although the policy has
always been constitutionally suspect 67 --the advice and consent power is given to the Senate
as a body, not to individual senators--it at least had natural limits as it has been exercised
historically. A senator who went to the blue slip well too often could easily find that the
President simply nominated a judge from another State in the Circuit. Not so with the
current, expended blue slip policy. Now, senators essentially have a veto power over any
nominee from the entire circuit in which their states are located. Not surprisingly, without the
check that was built in to the original policy, the blue slip has become a much more favored
tool for advancing a senator's own views, further undermining the President's constitutional
role in appointments.

Ironically, Senatorial inaction toward judicial nominations came under increasing fire during
the Clinton Administration, when Democrats complained that the Republican-controlled
Senate was refusing to confirm President Clinton's nominees. 68 Now that the tables have
turned, however, Democrats are defending their inaction not only as a political game of
tournabout-is-fair-play, but as a solemn duty to defend the Constitutional structure--the
same structure, of course, that they have been vigorously undermining for at least seventy
years. %2

But inaction and the blue slip process are not the only tactics being indulged toward
President Bush's nominees. Recently, Judge D. Brooks Smith received a remarkable letter
from Sen. Schumer, asking Smith

to imagine it is 1965 and you are a Supreme Court justice. The Griswold opinion
70 has not yet been written. Chief Justice Warren turns to you in conference and
asks you for your opinion on whether there is a right to privacy in the
Constitution and why. He further asks you to articulate how that right, if it exists,
should be applied in Griswold. Please provide your answers to those inquiries.

Page 10 of 18
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Schumer was, in his own words, "interested in how you personally read and interpret the
Constitution." 71

Sen. Schumer's questions quite obviously have nothing to do with preventing nepotism, or
the appointment of incompetent political cronies, by the President. Nor could it. Judge Smith
has served on the District Court of Pennsylvania for the Western District since 1988, when he
was appointed by President Ronald Reagan. Before that, he was a state judge, and before
that a district attorney for seven years. Judge Brooks is unquestionably competent, and not
related to President Bush. Nor is he a political crony.

Instead, Sen. Schumer's questions serve merely to test Judge Smith's commitment to the
standard of "evolving constitutionalism" advocated by Schumer and his colleagues. Sen.
Schumer's question is designed precisely to elicit the nominee's political ideology in an
attempt to enforce political orthodoxy on the bench. Yet Schumer is not "responsible"” for the
nomination in the sense that the founders envisioned. Citizens throughout most of the
country who might be appalled by Sen. Schumer's questions [*21] cannot vote him out of
office. While President Bush, in nominating Judge Brooks, must be, in Madison's words,
"considered as a national officer, acting for and equally sympathising with every part of the
U. States," Sen. Schumer is only required to serve his liberal constituency in New York,
comprised of groups such as the National Organization for Women, which has targeted Judge
Smith's nomination, claiming that he is "unfit" to be a Circuit Judge because he did not resign
fast enough from a men's hunting club, and because, in its words, he has "ultraconservative
buddies." 72

Of course, Congress has the Constitutional power to create schemes for the redistribution of
wealth or other interferences with individual rights--that is to say, it can propose
Constitutional amendments that would authorize such action. It could propose to repeal the
Constitutional protections for property rights found in the Fifth Amendment and elsewhere,
by writing an amendment and submitting it to the states. But Congress knows that such an
amendment would never succeed, so instead some members of Congress pursue this new
method of enforcing their liberal orthodoxy from the bench.

This is essentially the difference between raw power and right. Having failed to accomplish
their legal goals in the Constitutional fashion, the Senate is accomplishing them through
techniques whereby judges are vetted by liberal interest groups to ensure that they will
decide the "right" way on the cases that come before them. There is an interesting irony to
this, however: in a sense, the Constitution already requires judges to decide the "right way"-
-that is, it requires judges to abide by an oath to "support and defend the Constitution." But
it also requires senators to do the same thing. Some senators have abandoned that duty by
supporting and defending a governmental scheme totally alien to that contemplated by the
framers. Now those senators are seeking to weed out any judges who might force them to
abide by that duty.

Conclusion

In June of 2001, President Clinton's White House Counsel, Lloyd Cutler, told the Senate
Judiciary Committee that "it would be a tragic development if ideology became an
increasingly important consideration in the future. To make ideology an issue in the
confirmation process is to suggest that the legal process is and should be a political one. That
is not only wrong as a matter of political science; it also serves to weaken public confidence
in the courts." 73

Today the Senate is doing precisely what one delegate to the North Carolina ratification
convention warned against: it is taking over the nomination power which the Constitution
vested in the President alone. "The President may nominate, but they have a negative upon
his nomination, till he has exhausted the number of those he wishes to be appointed: He will

5/1/2003



Search - 3 Results - "That when nominations shall be made in writing by the President ... Page 12 of 18

be obliged finally to acquiesce in the appointment of those which the Senate shall nominate,
or else no appointment will take place." 74 The dangers posed by such a system are as real
today as they were to the founding generation. It is time to rid ourselves of all ideological
litmus tests save one: "Mr. Nominee, are you prepared to honor your oath to support the
Constitution as written and not as you would like it to be, if we confirm you to this important
office?" 75 Any nominee who answers that question in the negative deserves to be rejected.
Unfortunately, the Senate is today refusing a hearing to several nominees precisely because
the current leadership knows that those nominees would honestly answer that question in
the affirmative.

FOOTNOTES:
+n1 William H. Rehnquist, 2001 Year-End Report on The Federal Judiciary (visited May 23,
2002) <www.supremecourtus.gov/publicinfo/year-end/2001year-endreport.html|>.
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CONG. REC. S2518 (1997) (remarks of Mr. Leahy).

+n3 Letter to Caleb Wallace, (Aug. 23, 1785) in MADISON: WRITINGS 39, 42 (J. Rakove ed.
1999).

+n4 U.S, CONST. art. 11 § 2 cl. 2; art. II1 § 1.
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4n6 2 M. FARRAND, RECORDS OF THE FEDERAL CONVENTION 41 (1911).
+n7 Id.
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jurisdiction of any state. See U.S. CONST. art. I § 8 cl. 17.

+n9 FARRAND, supra note 6 at 42.

+n10 Id.

+nll Id. at 43.

+nl2 Id. at 42.

+nl3 Id. at 43.
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left ten days earlier. See CATHERINE DRINKER BOWEN, MIRACLE AT PHILADELPHIA 140
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185-186. (Hamilton returned to the Convention in September and was New York's only
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+n15 See THE FEDERALIST NO. 10 & 51 (C. Rossiter ed. 1961).
+n16 FARRAND, supra note 6 at 81.

+nl7 Id.

+n18 Id. at 539.

+n19 Edmond v. United States, 520 U.S. 651, 659 (1997).
+n20 FARRAND, supra note 6 at 81.

+n21 THE FEDERALIST NO. 76 at 455 (C. Rossiter, ed. 1961).
+n22 Id. at 456 (emphasis in original).

+n23 Id. at 456-457.

4+n24 Id. at 456.
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1525 at 351 (5th Ed., 1891) (1833) (emphasis added).

4+n26 Id. § 1529 at 353.

+n27 James Iredell, Debate in the North Carolina Ratification Convention, July 28, 1788,
reprinted in 4 THE FOUNDER'S CONSTITUTION 102 (P. Kurland & R. Lerner eds. 1987).

+n28 Letter to Roger Sherman (July 20, 1789) in id. at 106-107. John Adams was a lifelong
champion of judicial independence. See John Adams, The Independence of The Judiciary: A
Controversy between William Brattle And John Adams (1773) reprinted in 2 THE WORKS OF
JOHN ADAMS 511 (Easton Press, 1992). He was the author of the Massachusetts state
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Congress on the Removal Power, June 16, 1789, reprinted in RAKOVE, supra note 3 at 453,
456 ("if any power whatsoever is in its nature executive it is the power of appointing,

http://www.lexis.com/research/retrieve? m=ab4659ad7d3c8d43d830bf4d5282cb52&docnu...  5/1/2003




Search - 3 Results - "That when nominations shall be made in writing by the President ... Page 14 of 18

overseeing, and controlling those who execute the laws.")

+n30 James Wilson, Lectures on Law (1791), 4 KURLAND & LERNER, supra note 27 at 110.
See also Americanus (John Stevens Jr.), No. VII (Jan. 21, 1788) reprinted in 2 DEBATE ON
THE CONSTITUTION 58, 59 (B. Bailyn ed. 1993) ("Instead of controling the President still
farther with regard to appointments, I am for leaving the appointment of all the principal
officers under the Federal Government solely to the President....").

+n31 James Madison, Speech in Congress on the Removal Power, May 19, 1789, reprinted in
RAKOVE, supra note 3 at 434, 436.

+n32 STORY, supra note 25 § 1531 at 354.

+n33 It might seem ironic, then, that President Washington nominated his nephew, Bushrod
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+n34 THE FEDERALIST NO. 66, at 405 (C. Rossiter ed. 1961) (emphasis in original).
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+n36 For more on the Jay Treaty, see THOMAS A. BAILEY, A DIPLOMATIC HISTORY OF THE
AMERICAN PEOPLE 75-82 (7thed. 1964); JAMES MacGREGOR BURNS, THE VINEYARD OF
LIBERTY 102-105 (Vintage Books, 1983) (1982).
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194 (Dec. 10, 1795). The nomination was delayed and finally rejected on December 15. See
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Case for a 28th Amendment, 67 U. CHI. L. REV. 995, 998 (Fall, 2000) (noting that some
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Madison to Thomas Jefferson, (Feb. 7, 1796) in 2 THE REPUBLIC OF LETTERS 917, 919 (J.
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Senatorial Involvement in Judicial Nominations, 5 N.Y.U. J. LEGIS. & PUB. POL'Y 519, 538-
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impeach Chase. DAVID MAYER, THE CONSTITUTIONAL THOUGHT OF THOMAS JEFFERSON
273 (1994). Dumas Malone shares this view. DUMAS MALONE, JEFFERSON THE PRESIDENT:
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DUKE L.J. 1 (Oct. 1999).
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Congress on February 4, 1803. See 13 ANNALS OF CONG. 460 (1803). The House reported
articles of impeachment to the Senate on March 2. Id. at 642. The Senate took up the
impeachment proceedings on October 26. 13 ANNALS OF CONG. 315. The actual trial began
January 4, 1804. Id. at 317.

+n42 Act of July 14, 1798, 1 Stat. 596 (1798).
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4n44 13 ANNALS OF CONGRESS 807 (1804) (statement of Mr. Elliott).
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ideology in the judiciary--a view too complex to address fully here. In brief, "Jefferson's
constitutional theory...relied upon the independence of the judiciary as a guardian of
individual rights against executive and legislative tyranny; [so] his quarrel with the judiciary
was that under the control of the Federalists, it failed to fulfill this vital function and had
become the destroyer rather than the protector of the Constitution and citizens' liberties." Id.
at 268. As I argue infra, section II, today's attempt by Senate liberals to delve into the
ideology of judicial nominees gets this Constitutional theory backwards: their quarrel with the
judiciary is precisely that it threatens to place roadblocks in the way of the left's attempt to
increase government control over citizens' lives. Where Jefferson believed the judiciary
should not be independent "of the will of the people," modern liberals want the judiciary
dependent on the will of political interest groups. Witness the liberal reaction to the recall of
California Chief Justice Rose Bird--an expression of "the will of the people" which the left
denounced as a corruption of the rule of law by thoughtless mob rule. See Erwin
Chemerinsky, Evaluating Judicial Candidates, 61 S. CAL. L. REV. 1985 (Sept. 1988). Witness
also the notion of a "living Constitution," by which unelected judges exercise the power to
nullify duly enacted laws based on their own unaccountable consciences.

+n48 THE DIARY OF JOHN QUINCY ADAMS 1794-1845 at 35 (Allan Nevis ed., 1928). Adams,
of course, would become much more familiar with such "party prosecutions" late in his
career, when the House of Representatives attempted to expel him for his outspoken
opposition to slavery. See WILLIAM LEE MILLER, ARGUING ABOUT SLAVERY (1996).

+n49 MAPP, supra note 43 at 89.

+n50 See generally BOB WOODWARD & SCOTT ARMSTRONG, THE BRETHREN75-79 (1979).
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based upon the concept that the fundamental private rights of property are anterior to
government and morally beyond the reach of popular majorities").
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4+n54 Statement at Courts Subcommittee hearing, May 9, 2002 (visited May 26, 2002)
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courtesy from presidents, who are expected to seek advice from Senators prior to making
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6 NEXUS J. OP. 75 (2001).

4+n70 Griswold v. Connecticut, 381 U.S. 479 (1965).
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+n72 NOW Activists Protest Nomination of D. Brooks Smith Outside Federal Court Building,
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+n74 Samuel Spencer, Speech at the North Carolina Ratification Convention, July 28, 1788,
reprinted in 2 BAILYN, supra note 30 at 879.

+n75 In this view, the qualifications of judges are similar to the qualifications of jurors as
explained in Wainwright v. Witt, 469 U.S. 412 (1985). There the Court held that "the proper
standard for determining when a prospective juror may be excluded for cause because of his
or her views on capital punishment. That standard is whether the juror's views would
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SUMMARY:

... Oral Statement of Dr. John C. Eastman Before The House Judiciary Subcommittee on the
Constitution Oversight Hearing on "A Judiciary Diminished is Justice Denied: The
Constitution, the Senate, and the Vacancy Crisis in the Federal Judiciary. ... The convention
delegates were primarily concerned about improper influence in the appointment process,
and most of the debate centered on whether assigning the appointment power to the
President or to the Senate would serve as a better check on that influence. ... Of course,
there is more to the appointment power than the power to nominate, and the Senate
unquestionably has a role to play in the confirmation phase of the appointment process. ...
The Senate Judiciary Committee refused, by straight party-line vote, to report Judge
Pickering and Justice Owen out of committee. ... Now, Senators essentially have a veto
power over any nominee from the entire circuit in which their state is located. ... The blue-
slip opposition by Michigan's other Senator to the blatant display of nepotism was precisely
the kind of check on the appointment power envisioned by the framers. ... "The President
may nominate, but they have a negative upon his nomination, till he has exhausted the
number of those he wishes to be appointed: He will be obliged finally to acquiesce in the
appointment of those which the Senate shall nominate, or else no appointment will take
place. ...

TEXT:
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Oral Statement of Dr. John C. Eastman Before The House Judiciary Subcommittee on the
Constitution

Oversight Hearing on "A Judiciary Diminished is Justice Denied: The

Constitution, the Senate, and the Vacancy Crisis in the Federal

Judiciary."

Thursday, October 10, at 9:00 a.m., Rayburn House Office Building,

Room 2237 '

Thank you, Chairman Chabot, for inviting me to participate in this hearing this morning. I
first want to acknowledge what an extraordinary hearing this is, a subcommittee of the
House of Representatives inquiring into a matter that is textually committed by the
Constitution to the other body, the Senate of the United States. Of course, the House of
Representatives does have an important role in the overall appointments process. It can
propose legislation to confer the power of appointment for lower court judges in the President
alone under Article II of the Constitution. * Moreover, the judicial seats that have been
vacant for this entire session of Congress have been not only authorized, but mandated by
law. 2 Yet that law is clearly not being followed. It is as if Senator Leahy thinks he has been
vested with the line item veto power and has [*¥635] used his own red pen to single-
handedly strike out fifteen percent of the Federal appellate court bench. 3

This hearing, however, is about much more than the vacancy created by the Senate's
inaction. The unprecedented assertion of power by the Senate is threatening two of the most
core principles of our constitutional system of government. First, it is intruding upon the
President's power to nominate judges, in violation of the separation of powers. Second, it is
threatening the independence of the judiciary and, as a result, the very rule of law itself.

Now, my fellow panelist Ralph Neas is going to tell you that the Senate is just being diligent
in its advice and consent role, 4 but quite frankly, his view of that role is fundamentally
mistaken. He claims in his prepared testimony that the Senate has a co-equal role in
nominating judges. 5 That claim is inconsistent with the Constitution's text and the history of
the advice and consent power.

As I describe in greater detail in my prepared testimony, the Framers of the Constitution
assigned to the President the sole power to nominate and the primary power in appointing
judges. ¢ They did this because they wanted the accountability that came with placing the
appointment power in a single individual. 7 They specifically refused to give the power of
appointment to the Senate because they knew the tendency of public bodies to feel no
personal responsibility and to give full play to intrigue and cabal. &

Now, as with every aspect of the separation of powers, there are, of course, checks on that
Presidential power: The requirement of advice and consent is given to the Senate for
principal officers and is a default for inferior officers. ¢ But when we view this mere check in
the Senate as [*¥636] a co-equal share in the power of appointment itself, as Mr. Neas
does, 1° we grant to the Senate a power that the Constitution does not confer, opening the
door to the very threat of cabal and partisanship that the Founders feared. What is worse,
the ideological litmus test some Senators would impose with their new-found power is one
that would turn a blind eye to the limits on power that the Constitution itself imposes on
those very same Senators. 1

This threat to an independent judiciary and its ability to check a Congress bent on exercising

power that is not authorized by the Constitution is every bit as great as the threat raised by
the court-packing scheme advanced by President Roosevelt in the 1930s, *2 and every bit as
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dangerous to the very idea of limited constitutional government.

So what can this committee do? As I alluded to at the beginning, it can consider legislation
that would give sole appointment power to the President alone whenever the Senate has
failed to act within a reasonable time in confirming or rejecting his nominees. 13 That would
ensure that the Senate's check on Presidential power does not itself become a blank
[*637] check.

I thank this committee for the opportunity to help shed some light on this serious problem,
and I hope that your hearing today will demonstrate to the country how critical is the
constitutional crisis that has been perpetrated by the Senate's abject refusal to perform its
advice and consent role for a significant number of the President's nominees to the Circuit
Courts of Appeals.

Thank you, Mr. Chairman.
[A slightly modified version of Dr. Eastman's prepared testimony follows.]
[*638]

Prepared Testimony of Dr. John C. Eastman Before The House Judiciary Subcommittee on the
Constitution

Oversight Hearing on "A Judiciary Diminished is Justice Denied: The

Constitution, the Senate, and the Vacancy Crisis in the Federal

Judiciary."

Thursday, October 10, at 9:00 a.m., Rayburn House Office Building,

Room 2237

Good morning, Chairman Chabot and other members of the House Judiciary Subcommittee
on the Constitution. I am delighted to be here this morning to offer some historical and
constitutional perspective on the current stalemate in the Senate Judiciary Committee over
confirmations of circuit court judges, its impact on the federal judiciary and, perhaps more
importantly, its threat to the separation of powers.

As of yesterday, 14 seventeen months have passed since President Bush nominated his first
group of 11 circuit court judges; only three have been confirmed. *5 Several have not even
received a hearing, yet the number of [¥639] vacancies on the federal bench has grown to
crisis proportions. Chief Justice William Rehnquist recently complained of an "alarming
number of judicial vacancies," creating a real strain on the courts. ¢ Even Senator Patrick
Leahy, who, as Chairman of the Senate's judiciary committee is largely responsible for the
current logjam, previously referred to a judicial vacancy "crisis" when the number of
vacancies on the bench was about half what it is today. In 1997, he contended that those
who delay or prevent the filling of vacancies were "derelict [in their] duty" and delaying or
preventing the administration of justice. 7

More fundamentally, a large number of judicial vacancies threatens to hamper the ability of
the courts to perform their primary role as an important check on the elected branches of
government, protecting individual rights against tyrannical majorities, and insuring that the
[*640] legislative and executive branches do not exceed the scope of authority delegated
to them by the Constitution. As James Madison noted two years before the Constitutional
Convention, the "Judiciary Department merits every care" because it "maintains private Right
against all the corruptions of the two other departments... ." 18

Of course, Senator Leahy and his Democratic colleagues in the Senate claim that they are
simply fulfilling their own constitutional obligation to give "advice and consent" to the
President in the nomination process. Moreover, they claim that their inaction is meant to
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insure that those nominees who are "hostile" to their view of what the law ought to be are
not confirmed to lifelong seats on the bench. The resulting standoff reveals important
differences of opinion over the role of the Senate in the appointment process. But that
disagreement in turn masks a profound division over the proper role of government in
general, and even the very notion of the rule of law. As is often the case, it is well to begin
with a review of the founders' understanding of the process in assessing this disagreement.

I. The Framers of the Constitution Assigned to the President the Pre-Eminent Role in
Appointing Judges

A. The President Alone Has the Power to Nominate

Article II of the Constitution provides that the President "shall nominate, and by and with the
Advice and Consent of the Senate, shall appoint...Judges of the Supreme Court [and such
inferior courts as the Congress may from time to time ordain and establish]." ° As the text of
the provision makes explicitly clear, the power to choose nominees - to "nominate" - is
vested solely in the President. 20 The President also has the primary role to "appoint," albeit
with the advice and consent of the Senate. The text of the clause itself thus demonstrates
that the role envisioned for the Senate was a much more limited one than is currently
claimed.

The lengthy debates over the clause in the Constitutional Convention support this reading.
According to Madison's notes, an initial proposal [*641] on July 18, 1787, to place the
appointment power in the Senate was opposed because, as Massachusetts delegate Nathaniel
Ghorum noted, "even that branch [was] too numerous, and too little personally responsible,
to ensure a good choice." Ghorum suggested instead that Judges be appointed by the
President with the advice and consent of the Senate, as had long been the method
successfully followed in his home state. James Wilson and Governeur Morris of Pennsylvania,
two of the Convention's leading figures, agreed with Ghorum and moved that judges be
appointed by the President. 22

In contrast, Luther Martin of Maryland and Roger Sherman of Connecticut argued in favor of
the initial proposal, contending that the Senate should have the appointment power because,
"being taken from all the States it [would] be best informed of the characters and most
capable of making a fit choice." 22 And Virginia's George Mason argued that the President
should not have the power to appoint judges because (among other reasons) the President
"would insensibly form local & personal attachments ... that would deprive equal merit
elsewhere, of an equal chance of promotion." 23

Ghorum replied to Mason's objection by noting that the Senators were at least equally likely
to "form their attachments." 24 Giving the power to the President would at least mean that he
"will be responsible in point of character at least" for his choices, and would therefore "be
careful to look through all the States for proper characters." For Ghorum, the problem with
placing the appointment power in the Senate was that "Public bodies feel no personal
responsibility, and give full play to intrigue and cabal," 25 while if the appointment power
were given to the President alone, "the Executive would certainly be more answerable for
[*642] a good appointment, as the whole blame of a bad one would fall on him alone." 26

Seeking a compromise, James Madison suggested that the power of appointment be given to
the President with the Senate able to veto that choice by a 2/3 vote. 27 Another compromise
was suggested by Edmund Randolph, who "thought the advantage of personal responsibility
might be gained in the Senate by requiring the respective votes of the members to be
entered on the Journal." 28 These compromises were defeated, however, and the vote on
Ghorum's motion - that the President nominate and with the advice and consent of the
Senate, should appoint - resulted in a 4-4 tie. 2° The discussion was then postponed.
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When the debate over the appointment power was renewed on July 21, the delegates
repeated their previous arguments. One side argued that the President should be solely
responsible for the appointments because he would be less likely to be swayed by
"partisanship” - what Madison's generation called "faction" 3¢ - than the Senate. The other
side opposed vesting the appointment power in the President for a similar reason: he would
not know as many qualified candidates as the Senate would, and might still be swayed by
personal considerations or nepotism.

The convention delegates were primarily concerned about improper influence in the
appointment process, and most of the debate centered on whether assigning the
appointment power to the President or to the [¥643] Senate would serve as a better check
on that influence. Those who, like Madison, argued that the President should have the sole
power of appointment believed that this procedure would best prevent the political bargaining
that would inevitably result from giving the power to a legislative body. As Edmund Randolph
noted, "appointments by the Legislatures have generally resulted from cabal, from personal
regard, or some other consideration than a title derived from the proper qualifications." 3*
But those who opposed assigning the appointment power to the President, and instead
wanted the Senate to have the power of appointment, did not argue that the Senate should
have the power in order to control the development of case law or regulate judicial
philosophy. Instead, they feared that the President would be "more susceptible to caresses
and intrigues than the Senate," as Oliver Ellsworth of Connecticut contended. 32

In the end, the Convention agreed that the President would make the nominations, and the
Senate would have a limited power to withhold confirmation as a check against the President
making appointments based on political patronage or nepotism. Governor Morris put the
decision succinctly: "as the President was to nominate, there would be responsibility, and as
the Senate was to concur, there would be security." 32 As the Supreme Court subsequently
recognized, "the Framers anticipated that the President would be less vulnerable to interest-
group pressure and personal favoritism than would a collective body." 34 No one argued that
the Senate's participation in the process should include second guessing the judicial
philosophy of the President's nominees or attempting to mold that philosophy itself. Indeed,
such a suggestion was rejected as presenting a dangerous violation of the separation of
powers, by allowing the Senate to control the President's choices and, ultimately, intrude
upon the judiciary itself. Madison, for instance, arguing in defense of his suggested
compromise - that a 2/3 vote of the Senate could disqualify a judicial nomination, but
otherwise giving the President a free hand - noted that:

The Executive Magistrate wd be considered as a national officer, acting for and equally
sympathizing with every part of the U. States. If the 2d. branch alone should have this
power, the Judges might be appointed by a minority of the people, tho' by a majority, of the
[*644] States, which could not be justified on any principle as their proceedings were to
relate to the people, rather than to the States... . 3%

Furthermore, as noted above, Ghorum thought giving too great a role to the Senate would
result in "intrigue and cabal." 3¢ In short, by assigning the sole power to nominate (and the
primary power to appoint) judges to the President, the Convention specifically rejected a
more expansive Senate role. The delegates believed that providing the Senate with such a
role would undermine the President's responsibility and, far from providing security against
improper appointments, would actually lead to the very kind of cabal-like behavior that the
Convention delegates feared.

This understanding of the appointment power was reaffirmed during the ratification debates.
In Federalist 76, for example, Alexander Hamilton explained at length that "one man of
discernment is better fitted to analyze and estimate the peculiar qualities adapted to
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particular offices, than a body of men of equal or perhaps even of superior discernment.” 37
Noting that a President would "have fewer personal attachments to gratify, than a body of
men who may each be supposed to have an equal number," 38 - or as we would say today,
that the President will be swayed by fewer political pressure groups than the Senate -
Hamilton concluded:

In the act of nomination, [the President's] judgment alone would be exercised; and as it
would be his sole duty to point out the man who, with the approbation of the Senate should
fill an office, his responsibility would be as complete as if he were to make the final
appointment. There can, in this view, be no difference between nominating and appointing.
The same motives which would influence a proper discharge of his duty in one case, would
exist in the other. And as no man could be appointed but on his previous nomination, every
man who might be appointed would be, in fact, his choice. 3°

Note the very limited role that the Senate serves in Hamilton's view - which, of course,
echoes the views expressed at the Constitutional [*645] Convention by both those who
defended and those who opposed giving the appointment power to the President. In the
founders' view, the Senate acts as a check on the President's ability to fill offices with his own
friends and family members rather than qualified nominees. Beyond that, the element of
choice - the essence of the power to fill the office - belongs to the President alone. The
Senate has the power to refuse nominees, but in the Constitutional scheme it has no proper
authority in picking the nominees - either through direct choice or through logrolling and
deal-making.

Hamilton was not so ignorant as to deny that deal-making would be the process by which
things got done in the Senate. Legislatures, he noted, are very often prone to "bargains" by
which one party says to another, ""Give us the man we wish for this office, and you shall
have the one you wish for that.' 4° But this legislative propensity was, for Hamilton, a
primary reason for giving the appointment power to the President instead of the Senate.
Placing the nomination power in the President alone would, he argued, cut down on the
degree to which political bargains in the Senate influenced the choice of candidates because,
under the Constitutional scheme, all would understand that the power of appointment
belonged to the President alone.

Commenting on the prevailing understanding, Joseph Story later described the President's
power to nominate as almost absolute. "The president is to nominate," Story noted, "and
thereby has the sole power to select for office." 41 Story believed that the danger of vesting
the appointment power in the Senate was greater than the danger of giving the power to the
President alone, because

if he should ... surrender the public patronage into the hands of profligate men, or low
adventurers, it [would] be impossible for him long to retain public favour ... . At all events,
he would be less likely to disregard [public disapprobation], than a large body of men, who
would share the responsibility, and encourage each other in the division of the patronage of
the government. 42

[*646]
B. The Framers Envisioned a Narrow Role for the Senate in the Confirmation Process

Of course, there is more to the appointment power than the power to nominate, and the
Senate unquestionably has a role to play in the confirmation phase of the appointment
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process. But the role envisioned by the framers was as a check on improper appointments by
the President, one that would not undermine the President's ultimate responsibility for the
appointments he made. As James Iredell, later a Justice of the Supreme Court, noted during
the North Carolina Ratification Convention: "as to offices, the Senate has no other influence
but a restraint on improper appointments ... . This, in effect, is but a restriction on the
President." 43

The degree to which the founders viewed the power of appointment as being vested solely in
the President can be gauged by the fact that John Adams objected even to the Senate's
limited confirmation role, contending that it "lessens the responsibility of the president." 44 To
Adams, the President should be solely responsible for his choices, and should alone pay the
price for choosing unfit nominees. Under the current system, Adams complained, "Who can
censure [the President] without censuring the senate...?" 45 The appointment power is,
Adams wrote, an "executive matter[]," which should be left entirely to "the management of
the executive." 46 James Wilson echoed this view: "The [*647] person who nominates or
makes appointments to offices, should be known. His own office, his own character, his own

fortune should be responsible. He should be alike unfettered and unsheltered by counselors."
47

In discussing the analogous situation of executive appointments - such as ambassadors or
cabinet members - James Madison asked,

Why ... was the senate joined with the president in appointing to office ... ? I answer, merely
for the sake of advising, being supposed, from their nature, better acquainted with the
characters of the candidates than an individual; yet even here the president is held to the
responsibility he nominates, and with their consent appoints; no person can be forced upon
him as an assistant by any other branch of government." 48

The Senate's confirmation power therefore acts as a relatively minor check on the President's
authority. It exists only to prevent the President from selecting a nominee who "does not
possess due qualifications for office." 4° Essentially, the Senate's confirmation power exists to
prevent the President from being swayed by nepotism or mere political opportunism. 5°
Assessing a candidate's "qualifications for office" did not give the Senate grounds for
imposing an ideological litmus on the President's nominees, at least where the questioned
ideology did not prevent a judge from fulfilling his oath of office.

[*648]

C. Ideology Was Not Considered a Proper Reason for Refusing Confirmation, as Long as It Did
Not Prevent the Nominee From Fulfilling the Judicial Oath

In the founders' view, then, the Senate's power in the confirmation of judicial appointees was
extremely limited. It existed primarily, if not solely, to prevent the President from exercising
his power in an improper manner. Ideology - at least ideology of the kind that is unrelated to
a candidate's ability to fulfill his oath of office - simply had no place in the Senate's decision.
As Hamilton wrote:

It will be the office of the President to nominate, and, with the advice and consent of the
Senate, to appoint. There will, of course, be no exertion of choice on the part of the Senate.
They may defeat one choice of the Executive, and oblige him to make another; but they
cannot themselves choose - they can only ratify or reject the choice of the president. 52
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It was not that the founders believed the political views of judges were irrelevant; they were
not that na<um i>ve. But in their view, the President was alone responsible for his
appointments, and, in turn, the ideology of those he appointed. 52

There is, of course, an early case that suggests the Senate believed that it was appropriate
to reject nominees because of their political ideology. In 1795, John Rutledge of South
Carolina, former delegate to the Constitutional Convention, was nominated by President
Washington to be Chief Justice of the United States. Although Rutledge took his seat and
presided over two cases, he was never confirmed.

Rutledge was a vocal opponent of the controversial Jay Treaty, negotiated by President
Washington's envoy to England - and first Chief Justice of the United States - John Jay. %3
Shortly after his nomination, Rutledge delivered an emphatic and somewhat imprudent
[*649] attack on the Treaty, which was supported by the Federalist majority in Congress.
Rutledge's appointment was rejected shortly thereafter on December 15, 1795, almost
immediately after Congress resumed its work after a recess. 5¢ Although the Senate's refusal
to confirm Rutledge might in part be due to questions about his mental stability, 5 his
opposition to the Jay Treaty undoubtedly played an important role in the vote. Thomas
Jefferson complained privately that "the rejection of Mr. Rutledge by the Senate is a bold
thing; because they cannot pretend any objection to him but his disapprobation of the treaty.
It is, of course, a declaration that they will receive none but tories hereafter into any
department of the government." 5¢

Jefferson's supporters in Congress responded in kind after Jefferson was elected President.
Attempting to expand Jefferson's own control over the courts beyond what was permitted in
the normal course of filling vacancies, the Jeffersonian Republicans brought articles of
impeachment against Supreme Court Justice Samuel Chase, a Federalist opponent of the
administration. 57 Jefferson's supporters in Congress had [*650] been successful in
impeaching New Hampshire District Judge John Pickering for bad behavior - Pickering was
insane 58 - but success in impeaching him emboldened members of Jefferson's party to
impeach Justice Chase, who had been appointed in 1796 by John Adams, and who had
attempted to enforce the notorious Sedition Act. 52 Articles of impeachment against Chase
were drawn up by Virginia Congressman John Randolph of Roanoke, ¢ who was immediately
challenged on the floor of the House. "The streams of justice should be preserved pure and
unsullied," said one Congressman:

The Judicial department ought to attach to itself a degree of independence. I am of opinion
that this House possesses no censorial power over the Judicial department generally, or over
any judge in particular. They have alone the power of impeaching them; and when a judge
shall be charged with flagrant misconduct ... I shall be at all times prepared to carry the
provisions of the Constitution into effect, in virtue of which great transgressors are
punishable for their crimes ... . If the resolution pass in its present form, it appears to me
that we shall thereby pass a vote of censure on this judge, which neither the Constitution nor
laws authorize. 61

Popular outcry against Chase's impeachment was swift. "The simple truth is," one newspaper
said, that "Mr. Jefferson has been determined from the first to have a judiciary, as well as a
legislature, that would second the views of the executive." 62 "I am afraid," said another
Congressman, "that unless great care be taken the doctrine of judicial independence will be
carried so far as to become dangerous to the liberties of the country." 62 Randolph insisted
that he was seeking impeachment based on Chase's behavior, not for any ideological
reasons. In a charge to a grand jury in a Sedition Act case in Baltimore, Chase had let fly
with a political screed against the Jefferson Administration, and [*651] supporters of
impeachment argued that this demonstrated Judge Chase's own ideological bias. ¢ Yet few
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were persuaded. To the Federalists, the Chase impeachment was motivated purely by the
political ideology of the Jeffersonians. As John Quincy Adams wrote in his diary, "this was a
party prosecution." 65

The Senate ultimately voted not to convict Justice Chase, and Congress backed away from
the ideological litmus test that threatened the independence of the judiciary. As one
commentator has noted, "at that early stage of the republic, a successful impeachment of a
Supreme Court Justice innocent of criminal activity probably would have left the judicial
branch of the federal government forever dependent on the legislative." ¢¢ As a result, the
use of impeachment to enforce political orthodoxy on the Supreme Court was abandoned. In
1970, when then-Congressman Gerald Ford denounced Justice William O. Douglas on the
floor of the House and called for his impeachment, the suggestion was doomed from the
start. 67

[*¥652]
II. The Current State of the Confirmation Power
A. Why Ideology Matters to the Left

Despite the original understanding of the Senate's limited role in the confirmation process,
and despite the lessons learned from these early historical flirtations with the use of political
ideology as a criteria for judicial confirmation, the Senate today appears bent on using its
limited confirmation power to impose ideological litmus tests on presidential nominees. In
this way, the Senate seems to be arrogating to itself the nomination as well as the
confirmation power.

The Senate's expanded use of its confirmation power should perhaps come as no surprise. As
a result of the growing role of the judiciary, the Senate's part in the nomination process has
become a powerful political tool. And, like any powerful political tool, it is the subject of a
strenuous competition among interest groups every time the President seeks to fill a judicial
vacancy. Nevertheless, it is a tool that poses grave dangers to our constitutional system of
government. In its current manifestation, the Senate's ideological use of the confirmation
power threatens the separation of powers in three ways. First, it undermines the
responsibility for appointments given to the President. Second, it demands of judicial
nominees a commitment to a role not appropriate to the courts. Third, and, perhaps most
importantly, the Senate's ideological use of the confirmation power threatens the separation
of powers by threatening the independence of the judiciary itself.

The reason that some Senators are so intent on delving into the judicial philosophy of
nominees is deeply connected to their view of the proper role of the judiciary in American
government. Viewing the Constitution as a "living document,” modern-day liberals see the
Court as a place where the Constitution is stretched, shaped, cut, and rewritten in order to
put in place so-called "progressive" policies that could never emerge from the legislative
process. Of course, the Constitution is based on a profoundly different notion of law than is
modern liberalism. It is no wonder, therefore, that President Franklin D. Roosevelt, the
godfather of the Welfare State that lies at the center of modern liberalism, found it necessary
to resort to the highly questionable Court-Packing Plan of 1936 in order to uphold his vision
of a new political order. 68 The Constitution simply was not designed to accommodate such
things as the massive [*653] redistributions of wealth or bureaucratic restrictions on
individual liberty that Roosevelt was proposing. On the contrary, the Constitution was
designed precisely to prevent such things. ¢ As Rexford Tugwell, one of the principal
architects of the New Deal, admitted, "To the extent that these [New Deal policies]
developed, they were tortured interpretations of a document ... intended to prevent them." 7°
So the Constitution was essentially re-written by interpretation, culminating in the great
"Switch in Time That Saved Nine," in which a century and a half of precedent was reversed
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and the Constitution stretched and torn out of shape to accommodate the New Deal
programs. 7%

Judicial ideology is, therefore, critically important to modern-day liberals because any honest
reading of the Constitution reveals that it is incompatible with their scheme of government.
Senator Schumer, for example, has been quite candid in acknowledging that his opposition to
President Bush's judicial nominees is based on the fact that they respect and will enforce the
Constitution's limitations on the power of Congress. "Elected officials," Senator Schumer told
the press on May 9, 2002,

should get the benefit of the doubt with respect to policy judgments and courts should not
reach out to impose their will over that of elected legislatures ... . Many of us on our side of
the aisle are acutely concerned with the new limits that are now developing on our power to
address the problems of those who elect us to serve - these decisions affect, in a
fundamental way, our ability to address major national issues like discrimination against the
disabled and the aged, protecting the environment, and combating gun violence. 72

[*654] This is not to say that ideology should never play a role in the confirmation process.
Some ideologically-based views render it impossible for a nominee who holds them to fulfill
his oath of office. Consider, for instance, Judge Harry Pregerson, who, when nominated to
the Court of Appeals for the Ninth Circuit by President Carter, was asked whether he would
follow his conscience or the law, if the two came into conflict. "I would follow my conscience,"
he replied. 72 That statement, grounded in Pregerson's own ideology, should easily have been
grounds for disqualification. Yet Pregerson was not only confirmed to the bench, but roundly
praised for this statement, despite the fact that it embodied a belief that threatens to
undermine the very essence of constitutionalism and the rule of law. 74

Contrast this with Justice Antonin Scalia, who in a recent speech said that he was glad the
Pope had not declared the Catholic Church's opposition to the death penalty a matter of
infallible Church doctrine. Justice Scalia explained that had the Pope done so, Justice Scalia
would, as a practicing and committed Catholic, feel compelled to resign, unable to abide by
his oath to enforce the law. In his view,

the choice for the judge who believes the death penalty to be immoral is resignation, rather
than simply ignoring duly enacted constitutional laws and sabotaging death penalty cases. He
has, after all, taken an oath to apply the laws and has been given no power to supplant them
with rules of his own ... . This dilemma, of course, need not be confronted by a proponent of
the "living Constitution," who believes that it means what it ought to mean. If the death
penalty is (in his view) immoral, then it is (hey, presto!) automatically unconstitutional, and
he can continue to sit while nullifying a sanction that has been imposed, with no suggestion
of its unconstitutionality, since the beginning of the Republic. (You can see why the "living
Constitution" has such attraction for us judges.) 75

[*655] Ideology understood in this light is, of course, relevant in selecting a judicial
nominee. Broadly understood, such "ideology" would encompass a nominee's honor and
character, which are necessary to fulfill the oath of office. 7¢ A nominee who for ideological
reasons cannot "support and defend the Constitution of the United States" would be unfit for
office because he would lack the qualifications necessary for the position. In fact, although
we tend to take the concept of an oath lightly today, James Madison wrote that under the
Constitution, "the concurrence of the Senate chosen by the State Legislatures, in appointing
the Judges, and the oaths and official tenures of these, with the surveillance of public
Opinion, [would be] relied on as guarantying their impartiality ... ." 77 This is very different
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than demanding that a nominee toe the line of leftist jurisprudence.

Today, Senators inquire into a nominee's ideology for precisely the opposite reason: to
ensure that the nominee will not abide by the Constitution or his oath to support it. 78 In
addition to the danger that this presents to the fair resolution of controversies in
constitutional law, it presents a great danger to another vital principle of American
government: separation of powers. In Federalist 78, Alexander Hamilton described the
judiciary as the "least dangerous branch" of the new federal government:

The general liberty of the people can never be endangered [by the judiciary] ... so long as
the judiciary remains truly distinct from both the legislature and the Executive ... . Liberty
can have nothing to fear from the judiciary alone, but would have every thing to fear from its
union with either of the other departments ... All the effects of such a union must ensue from
a dependence of the former on the latter, notwithstanding a nominal and apparent [*656]
separation. 7°

The enforcement of political orthodoxy on the bench is creating precisely this dependence,
strengthened by demands for judicial "deference" to Congressional acts that exceed the
limited scope of the federal government's Constitutional powers.

"The complete independence of the courts of justice is peculiarly essential in a limited
Constitution," wrote Hamilton. The courts alone could "declare all acts contrary to the
manifest tenor of the Constitution void." 8° But the current attempt to block judges who
believe in limited government is not motivated by a desire to maintain inviolate the
"exceptions to the legislative authority." 8t It is motivated by a desire to ensure that the
judiciary will interpret the Constitution in a way most suited to extend that legislative
authority as far as possible.

In other words, the current attempt to use the Senate's confirmation power to regulate the
ideology of judges is part of an overall trend which is turning the judiciary into a second
legislative branch. The fundamental differences between the legislative and the judicial
branch is that in the former, parties lobby, contend, vote, and decide on procedures that may
infringe on the private rights of individuals. The courts are supposed to act as a
"countermajoritarian” mechanism to ensure that the legislature does not engage in "the
invasion of private rights ... from acts in which the Government is the mere instrument of the
major number of the constituents." 82 The very existence of an independent judiciary is
premised on the fact that the majority is not always right, and that a body independent of
the legislative majority is necessary to secure individual rights. 8 Allowing the Senate -
elected by the majority - too great a hand in regulating the federal bench risks eroding the
judiciary's power to provide this most crucial check against the possibility of majority
tyranny.

[*¥657]
B. The Dangerous Tactics of Today's Judicial Confirmation Process

One of the most disturbing manifestations of the new process is the growing tendency of the
Senate to refuse even to hold hearings for nominees. This practice suggests not that the
nominees are too far outside the ideological mainstream to be confirmed, but rather that the
Senators fear to vote down the nominees on ideological grounds, precisely because they are
not outside the ideological mainstream. 84

Even those who argue that the Senate should take a large role in molding the judiciary must
acknowledge that blocking nominations by refusing to hold hearings is an inappropriate
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tactic. The Senate has the power to advise and consent to a President's nominees. The
refusal to hold hearings at all is not advice or consent; it is political blackmail which
perpetuates the critical number of vacancies on the federal bench. In fact, as one author has
noted, senatorial inaction is contrary to a resolution passed by the very first Senate in 1789.
"When nominations shall be made in writing by the President of the United States to
the Senate, a future day shall be assigned, unless the Senate unanimously direct
otherwise, for taking them into consideration ... and the Senators shall signify their
assent or dissent by answering, viva voce, ay or no." 85

Moreover, the current strategy of delay that appears to be the mainstay of the present
Senate Judiciary Committee threatens to intrude upon the Executive's powers, in violation of
core separation of powers principles. Improper attempts to impose ideological litmus tests by
voting down the President's nominees could be countered by re-nomination of like-minded
individuals, but the outright refusal to hold hearings, or to refer nominees to the floor of the
Senate for a vote, deprives the President of even this remedial power. Such a tactic
eventually forces the President to accede to demands to nominate individuals more to the
liking of individual Senators. The delay tactics [*658] appear designed, then, to transfer
the nomination power from the President to the Senate, a result that the founders greatly
feared. 3¢

It is important to note an interesting claim made by some Senate Democrats in defense of
their refusal to hold hearings on President Bush's nominees. Senator Leahy, for example, has
argued that they have actually confirmed quite a lot of judges, and that Republicans are
simply lying when they complain about the slow pace of Senator Leahy's Judiciary
Committee. 87 But, in fact, most of the judges that have been confirmed are district court
judges, a very important component of the judicial system, to be sure, but not the final word
on the law, the way circuit judges are in many cases. Of the eleven circuit court nominations
President Bush made on May 9, 2001, only six hadreceived hearings by October 9, 2002 -
seventeen months after the nominations were made. Two of these, Judges Barrington Parker,
Jr. and Roger Gregory, were confirmed relatively quickly 8 because they were Clinton
nominees, whom President Bush re-nominated in an apparent show of bipartisanship. # The
others, Judge Charles Pickering, Justice Priscilla [¥659] Owen, Professor Michael
McConnell, and former deputy Solicitor General Miguel Estrada, waited over a year for their
hearings, and then were given hearings only after far-left interest groups thought they had
dug up enough dirt to scuttle the nominations. 2° The Senate Judiciary Committee refused, by
straight party-line vote, to report Judge Pickering and Justice Owen out of committee. It
appears that the Committee is poised to do the same with Michael McConnell and Miguel
Estrada, both of whom have received unanimous well-qualified ratings from the American Bar
Association. °* The remaining five have not even received a hearing, 519 days as of the date
of this hearing and counting since their nominations were first announced. 22

Even assuming that the refusal to confirm President Bush's nominees is an exercise of
legitimate congressional power to protect the country from unqualified judges, one cannot
justify the refusal to hold hearings or have confirmation votes by the full Senate. If the
President's nominees are so dangerous, the Senate should hold the hearings and vote them
down. The fact, however, is that these nominees are, in general, of impeccable character,
many with outstanding legal minds and all of whom have received "well-qualified" or
"qualified" ratings from the [*660] American Bar Association. ®3 Senator Leahy refuses to
hold hearings precisely because, if he did so, it would become clear that there are no
legitimate objections to the President's nominees and that, in fact, the nominees enjoy
majority support in the Senate, including support by some Democrats. The delays are meant
as a starvation campaign - or, worse, to bide time for radical interest groups to discover (or
invent) grounds for objecting to the nominees. °4

This tactic, too, has been previously addressed by the Senate. After Andrew Jackson defeated
John Quincy Adams for President in 1828, Adams had several months as a lame duck

http://www .lexis.com/research/retrieve? m=ab4659ad7d3c8d43d830bf4d5282cb52&docnu... 5/1/2003




Search - 3 Results - "That when nominations shall be made in writing by the President ... Page 13 of 30

President in which to nominate Judges to the federal bench. Because the President no longer
had the confidence of the people, several Senators wanted to postpone consideration of John
J. Crittendon, whom President Adams had nominated as an Associate Justice of the Supreme
Court. Although the Senate ultimately rejected the Crittendon nomination, the arguments
made against the delay were profoundly important and ultimately carried the day throughout
most of this nation's history. Senator Holmes argued, for example, that while the Senate had
a right to deliberate and evaluate the character and qualifications of a candidate in
performing its advice and consent role, it had "no constitutional power to resist its
execution." Delays beyond what were necessary to deliberate about the nominee's
qualifications were, he asserted, "an abuse of a discretion" given by the Constitution. °°
Senator Johnson echoed the sentiment, stating that "the duty of the Senate is confined to an
inquiry into the character and qualifications of the person, and to a decisive action upon the
nomination, in a reasonable time." ¢ Johnson made the following dire prediction: "The
moment you depart from the constitution, and begin an attack upon the other departments
of the Government, you commence a conflict of authority where there is no arbiter, which will
end in perpetual collision, or in the destruction of the Government." 97 That, and a similar
prediction by Senator Chambers - "Once let discretion be adopted as the rule of conduct for
those in power, and no man can prescribe limits to the mischief which must ensue" 2 -
should give us all pause at the actions, or rather inaction, currently being [*661]
undertaken in the Senate.

Another dangerous change that has occurred in the confirmation process involves an
expansion of the so-called "blue slip" policy - the practice whereby home state Senators are
essentially given a veto power of the President's nominees to positions in that state. *°
Although the policy has always been constitutionally suspect, 1° as historically exercised, it
at least had some grounding in the original purpose that underlay the advice and consent
clause. Home state Senators were extended this courtesy because it was assumed that they
would have first-hand knowledge of nominees from their home state. Such insider knowledge
would allow them to more adequately judge nominees' character and fitness for office - just
the kind of role envisioned by the framers of the clause. 1t More importantly, the blue slip
practice, again as historically exercised, had natural limits protecting against its abuse. A
Senator who used the blue slip too often could easily find that the President simply
nominated a judge from another state in the circuit. 102

[*662] Neither the original purpose nor the inherent limit is found in the current, expanded
blue slip policy. Now, Senators essentially have a veto power over any nominee from the
entire circuit in which their state is located. 123 This power belies any claim to special
knowledge of the nominee's character derived from home-state familiarity, and removes the
check on the policy's potential for abuse. Not surprisingly, without the check that was built
into the original policy, the blue slip has become a much more favored tool for advancing a
Senator's own views, further undermining the President's constitutional role in appointments.

Ironically, senatorial inaction toward judicial nominations came under increasing fire during
the Clinton Administration, when Democrats complained that the Republican-controlled
Senate was refusing to confirm President Clinton's nominees. 1°¢ Now that the tables have
turned, however, Democrats are defending their inaction not only as a political game of
turnabout-is-fair-play, 1°5 but as a solemn duty to defend the constitutional structure, as they
see it. 196 Of course, the turn-about, tit-for-tat argument depends entirely on the starting
point. One need only query John Roberts and Terrence Boyle, both nominated originally in
the first Bush administration, to rebut any claim that the "inaction" that has been attributed
to the Republicans during the second term of the Clinton administration was the first shot in
this confirmation war. 1°7 In any event, one of the three main examples of Republican
"inaction," [*663] Roger Gregory, was re-nominated to the Fourth Circuit by President
Bush, promptly confirmed, and is now sitting on the bench. Confirmation of another Clinton
nominee, Merrick Garland, was delayed for a year by Senator Charles Grassley in response to
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the Democrat's 1992 blockage of John Roberts, 1°8 but he was ultimately confirmed and now
sits on the D.C. Circuit. The final frequently-cited example, HeleneWhite of Michigan, who
languished for several years, was the sister-in-law of Senator Carl Levin. The blue-slip
opposition by Michigan's other Senator to the blatant display of nepotism was precisely the
kind of check on the appointment power envisioned by the framers. The blue slip opposition
hardly serves as precedent for the broad-based delay and opposition to the highly qualified
nominees currently before the Senate.

But inaction and the blue slip process are not the only tactics being employed against
President Bush's nominees. Recently, Judge D. Brooks Smith received a remarkable letter
from Senator Charles Schumer of New York, asking Smith

to imagine it is 1965 and you are a Supreme Court justice. The Griswold opinion 1°® has not
yet been written. Chief Justice Warren turns to you in conference and asks you for your
opinion on whether there is a right to privacy in the Constitution and why. He further asks
you to articulate how that right, if it exists, should be applied in Griswold. Please provide
your answers to those inquiries.

Schumer was, in his own words, "interested in how you personally read and interpret the
Constitution." 110

Senator Schumer's questions quite obviously have nothing to do with preventing nepotism,
or the appointment of incompetent political cronies by the President. Instead, Senator
Schumer's questions serve merely to test Judge Smith's commitment to the standard of
"evolving constitutionalism" advocated by Schumer and some of his colleagues. Senator
Schumer's question is designed precisely to elicit the nominee's political ideology in an
attempt to enforce political orthodoxy on the bench. Yet Schumer is not "responsible" for the
nomination in the sense that the founders envisioned. Citizens throughout most of the
country who might be appalled by Senator Schumer's questions cannot vote the [*664]
Senator from New York out of office. While President Bush, in nominating Judge Brooks, must
be, in Madison's words, "considered as a national officer, acting for and equally sympathizing
with every part of the United States," Senator Schumer is only required to serve his liberal
constituency in New York. That constituency includes groups such as the National
Organization for Women, which targeted Judge Smith's nomination, claiming that he is "unfit"
to be a Circuit Judge because he did not resign fast enough from a men's hunting club, and
because, in its words, he has "ultraconservative buddies." 111

A similar dynamic was at play in the Senate Judiciary Committee's rejection of Texas
Supreme Court Justice Priscilla Owen to a seat on the U.S. Court of Appeals for the Fifth
Circuit. The main source of opposition to Justice Owen was her vote to uphold a Texas
statute requiring that minor girls notify their parents before obtaining an abortion. The Texas
statute contained a judicial bypass mechanism, as required by existing Supreme Court
precedent. In fact, there was little doubt that the statute was constitutional under prevailing
precedent. The opposition to Justice Owen, then, was based on her refusal to ignore existing,
binding Supreme Court precedent in favor of the expanded, unfettered right to abortion being
propounded by the litigants in the case. What the opponents of Justice Owen wanted instead,
apparently, was a judge who would ignore the law and existing Supreme Court precedent to
advance her particular causes from the bench. 112

In short, the opposition to Justice Owen, like Senator Schumer's opposition to Judge Smith,
was ultimately grounded in the fear that they would honor their oaths and uphold the law
rather than bend the law to their own will (or, more precisely, to the will of those who would
vote to confirm them). That such is an abuse of the advice and consent process should be
obvious, as should the intrusion upon both other branches of government - the President's
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power to nominate and the very independence of the judiciary in upholding the rule of law.

[*665] Of course, Congress has one constitutional power that would enable it to advance
causes not currently authorized by the Constitution: It can propose constitutional
amendments that would authorize such action. For example, it could propose to repeal the
constitutional protections for property rights found in the Fifth Amendment and elsewhere, by
writing an amendment and submitting it to the states for ratification. But it is unlikely that
such an amendment would ever succeed, so some members of Congress instead pursue a
new, extra-constitutional method of constitutional change, relying on the courts to push their
agenda from the bench.

This is essentially the difference between raw, abusive power and constitutional norms.
Having failed to accomplish their policy goals in the constitutional fashion, some members of
the Senate are attempting to accomplish them by submitting judicial nominees to a vetting
by radical interest groups that will decide whether the nominees can be relied upon to decide
the "right" way on the cases that come before them. The irony is the Constitution already
requires judges to decide the "right way" - that is, it requires judges to abide by an oath to
"support and defend the Constitution." 113 But it also requires Senators to do the same thing.
114 Some Senators have arguably abandoned that duty by supporting and defending a
governmental scheme totally alien to that contemplated by the framers. Now those Senators
are seeking to block the confirmation of any judge who might force them to abide by the
constitutional limits on their power.

Conclusion

In June of 2001, President Clinton's White House Counsel, Lloyd Cutler, told the Senate
Judiciary Committee that

it would be a tragic development if ideology became an increasingly important consideration
in the future. To make ideology an issue in the confirmation process is to suggest that the
legal process is and should be a political one. That is not only wrong as a matter of political
science; it also serves to weaken public confidence in the courts. 115

[*666] Today the Senate is doing precisely what one delegate to the North Carolina
ratification convention warned against: it is taking over the nomination power which the
Constitution vested in the President alone. "The President may nominate, but they have a
negative upon his nomination, till he has exhausted the number of those he wishes to be
appointed: He will be obliged finally to acquiesce in the appointment of those which the
Senate shall nominate, or else no appointment will take place." 116 The dangers posed by
such a system are as real today as they were to the founding generation. It is time to rid
ourselves of all ideological litmus tests save one: "Mr. or Ms. Nominee, are you prepared to
honor your oath to support the Constitution as written and not as you would like it to be, if
we confirm you to this important office?" Any nominee who answers that question in the
negative deserves to be rejected. Unfortunately, the Senate is today refusing a hearing or
denying a vote to several nominees precisely because the current leadership knows that
those nominees would honestly answer that question in the affirmative.

FOOTNOTES:
+n1l. See U.S. Const. art. II, 2, cl. 2.

http://www.lexis.com/research/retrieve? m=ab4659ad7d3c8d43d830bf4d5282cb52&docnu...  5/1/2003




Search - 3 Results - "That when nominations shall be made in writing by the President ... Page 16 of 30

4n2. See 28 U.S.C. 44, 133 (1994 & Supp. 2002) (specifying that President "shall appoint"
179 circuit court judges and 651 district court judges) (emphasis added).

+n3. See A Diminished Judiciary: Causes and Effects of the Sustained High Vacancy Rates in
the Federal Courts, 107th Cong. (2002) (statement of Todd. F. Gaziano, noting that as of
October 10, 2002, 15.1% of circuit court judgeships were vacant), available at
http://www.house.gov/judiciary/gaziano101002.htm (last visited Jan. 12 2003).

+n4. See Written Testimony of Ralph G. Neas, 107th Cong. (2002) (statement of Ralph G.
Neas, President, People for the American Way), available at
http://www.house.gov/judiciary/neas101002.htm (last visited Dec. 4, 2002).

+n5. Id.

+n6. The appointment power of Art. II, 2 is divided into two clauses - the power to nominate
and the power to appoint. The former is committed exclusively to the President; the latter is
also committed to the President, but with the advice and consent of the Senate.

+n7. See infra notes 21-34 and accompanying text.

+n8. See infra note 25 and accompanying text.

+n9. U.S. Const. art. II, 2 ("[The President] ... shall nominate, and by and with the Advice
and Consent of the Senate, shall appoint, Ambassadors, other public Ministers and Consuls,
Judges of the Supreme Court, and all other Officers of the United States, ... but the Congress
may by Law vest the Appointment of such inferior Officers, as they think proper, in the
President alone, in the Courts of Law, or in the Heads of Departments").

+n10. Statement of Ralph G. Neas, supra note 4.

#n1l. See, e.g., Hearing Before the Senate Comm. On the Judiciary Subcomm. on
Administrative Oversight and the Courts on Should Ideology Matter?: Judicial Nominations
2001, 107th Cong. (2001) (statement by Charles E. Schumer), reprinted in Senate
Committee Hearings on the Judicial Nomination Process, 50 Drake L. Rev. 429, 435 (2002).

+n12. See, e.g., Senate Comm. on the Judiciary, Reorganization of the Federal Judiciary, S.

http://www.lexis.com/research/retrieve?_m=ab4659ad7d3c8d43d830bf4d5282cb52&docnu...  5/1/2003




Search - 3 Results - "That when nominations shall be made in writing by the President ... Page 17 of 30

Rep. No. 75-711, at 1, 13, 23 (1937) (describing President Roosevelt's court-packing plan as
"vicious precedent which must necessarily undermine our system" of independent judiciary
and "which should be so emphatically rejected that its parallel will never again be presented
to free representatives of free people of America").

4+n13. Less than three weeks after the hearing at which this testimony was presented,
President Bush himself proposed that the Senate Judiciary Committee hold hearings on
judicial nominees within 90 days, with a vote by the full Senate not later than 180 days after
the President sends a nomination to the Senate. See Press Release, President George W.
Bush, Remarks on Judicial Confirmations (Oct. 30, 2002), available at
http://www.whitehouse.gov/news/releases/2002/10/20021030-6.html (last visited Jan 12,
2003); see also John C. Eastman, Confirmation Logjam, Wall St. J., Oct. 17, 2002, at A18
(proposing six-month timetable). Whether Circuit Court Judges are constitutionally "inferior
officers" whose appointment can be vested in the President alone is, of course, an open
question. In Edmond v. United States, the Supreme Court held that judges on the Court of
Appeals for the Armed Forces were "inferior officers" for purposes of the appointments clause
for two reasons. First, they were somewhat under the supervision of the Judge Advocate
General. Second, their decisions were subject to reversal by a higher court. Although the
former ground is not apt with respect to Article III circuit judges, the latter clearly is, and the
treatment of circuit judges as "inferior" officers comports with the language of Article III,
which denominates all courts below the Supreme Court as "inferior" courts. Edmond v. United
States, 520 U.S. 651, 664-65 (1997).

4+n14. That is, October 9, 2002.

+n15. Between the time of the hearing at which this testimony was presented and the
present publication of that testimony, Republicans regained control of the Senate as a result
of the mid-term elections held November 5, 2002. See, e.g., Jim VandeHei & Jonathan
Weisman, Republicans Poised to Enact Agenda, Washington Post, Nov. 7, 2002, at Al.
Following the election, the Senate Judiciary Committee reported out several additional
nominees, who were promptly confirmed by the full Senate. See, e.g., Edward Walsh, Two
More Senate Victories for Bush, Washington Post, Nov. 20, 2002, at A5; U.S. Department of
Justice, Office of Legal Policy, Confirmed Nominees During the 107th Congress, available at
http://www.usdoj.gov/olp/confirmed107.htm. Smoother sailing is therefore expected for
President Bush's nominees, at least in the short term, but the concerns raised in this article
about the abuse of the advice and consent process remain valid, for at least two reasons.
First, one of the Circuit Judges recently confirmed by the Senate - Dennis Shedd - was
confirmed with enough opposition votes to signal that the Democrats had the solidarity to
sustain a filibuster, should they so choose. Walsh, supra note 15. Second, both parties have
been accused of improper obstruction in recent years. See, e.g., Carl Tobias, Federal Judicial
Selection in the Fourth Circuit, 80 N.C. L. Rev. 2001, 2006-07 (2002). A strong case can be
made that the recent obstructionist tactics began when the Democrat-controlled Senate
blocked a nhumber of nominations made by President George H. W. Bush. Denis Steven
Rutkus, Congressional Research Service, President Bush's Judicial Nominations During the
101st and 102d Congresses 9-18 (1993) (listing Bush I Circuit Court nominees who were not
confirmed). Furthermore, most (though perhaps not all) of the delays imposed by
Republicans on Clinton nominees during the 1990s were quid pro quos for the Bush I
nominees blocked by Senate Democrats. See, e.g., Michael J. Gerhardt, Toward a
Comprehensive Understanding of the Federal Appointments Process, 21 Harv. ].L. & Pub.
Pol'y 467, 516 (1998) (describing Senator Charles Grassley's hold on Merrick Garland in
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response to Democrat blocking of John Roberts to D.C. Circuit Court of Appeals). However,
there is every reason to expect that the obstructionist tactics will only grow worse with each
succeeding period of divided government. It is better, therefore, to address the problem now,
when neither party will know whether it will be on the giving or receiving end of the next
round of obstructionism, for it is only when the calculations of base partisan advantage are
hidden behind a "veil of ignorance" that remedies can truly be addressed on their merits. Cf.
John Rawls, A Theory of Justice 136-38 (1971).

+n16. William H. Rehnquist, 2001 Year-End Report on The Federal Judiciary, available at
htttp: //www.supremecourtus.gov/publicinfo/year-end/2001year-endreport.html (last visited
Oct. 25, 2002).

+n17. Press Release, Reaction of Sen. Patrick Leahy, D-Vt., Ranking Member, Senate
Judiciary Committee, to Chief Justice Rehnquist's Year-End Report on the Federal Judiciary
(Dec. 31, 1997), available at http://leahy.senate.gov/press/199801/980101.html (last
visited Oct. 25, 2002). See also 143 Cong. Rec. S6492 (1997) (statement of Sen. Leahy).

+n18. Letter from James Madison to Caleb Wallace (Aug. 23, 1785), in James Madison:
Writings 39, 42 (Jack N. Rakove ed., 1999).

+n19. U.S. Const. art. II, 2, cl. 2; art. III 1.

4n20. See also Weiss v. United States, 510 U.S. 163, 185 n.1 (1994) (Souter, J., concurring)
("The President was...rightly given the sole power to nominate.").

+n21. 2 The Records of the Federal Convention of 1787, at 41 (Max Farrand ed., 1911).

+n22. Id.

+n23. Id. at 42. Mason's objections were actually more complicated. He argued that the
President should not appoint judges because the judges might try impeachments of the
President. This problem was later avoided by having the Senate try impeachments with the
Chief Justice of the Supreme Court merely presiding. See U.S. Const. art. I, 3, cl. 6.
Governeur Morris, in replying to Mason, argued that impeachments should not be "tried
before the Judges." 2 The Records of the Federal Convention, supra note 21, at 42. Mason
also worried that "the seat of Govt. must be in some state," and the President would form
personal attachments to people in that state, which might exclude citizens of other states
from the federal bench - an understandable objection from an anti-federalist like Mason. Id.
This problem was at least partly obviated by placing the capital in a federal district which
would not be subject to the jurisdiction of any state. See U.S. Const. art. I, 8, cl. 17.
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+n24. 2 The Records of the Federal Convention, supra note 21, at 42.

+n25. Id.

+n26. Id. at 43.

+n27. Id.at 42.

+n28. Id.at 43.

+n29. Id. at 44. The Convention voted by state. Id. at 8. Georgia abstained from this vote,
and Rhode Island never sent a delegate. Id. at 44. Other states' delegates were sometimes
absent for various reasons. For instance, although the Convention had been underway for
more than a month, New Hampshire's delegates had still not arrived. Id. In addition, this
debate came during one of the lowest points of the Convention, when the differences
between the delegates were at their most severe. Two of New York's delegates, Robert Yates
and John Lansing, left the Convention on July 10, opposed to all its proceedings. New York's
third delegate, Alexander Hamilton, had left ten days earlier. See Catherine Drinker Bowen,
Miracle at Philadelphia 115 (1966). The day Lansing and Yates left the Convention,
Washington wrote to Hamilton that he "almost despaired” of the Convention's success. Id. at
140. Hamilton returned to the Convention in September and was New York's only signer. 2
Records of the Federal Convention, supra note 21, at 664; Lisa Marie DeCarolis, From
Revolution to Reconstruction, at http://odur.let.rug.nl/<diff>usa/B/hamilton/hamil16.htm
(last visited Dec. 8, 2002). Thus, the vote on July 18 was Massachusetts, Pennsylvania,
Maryland, and Virginia in favor of Ghorum's motion, and Connecticut, Deleware, North
Carolina, and South Carolina against. 2 The Records of the Federal Convention, supra note
21, at 44.

+n30. See The Federalist Nos. 10, 51 (James Madison).

+n31. 2 The Records of the Federal Convention, supra note 21, at 81.

+n32. Id.

+n33. Id.at 539.
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+n34. Edmond v. United States, 520 U.S. 651, 659 (1997).

+n35. 2 The Records of the Federal Convention, supra note 21, at 81.

4n36. See supra text accompanying note 25.

+n37. The Federalist No. 76, at 481 (Alexander Hamilton) (Benjamin Fletcher Wright ed.,
1961).

+n38. Id.

+n39. Id. at 482.

+n40. Id.

+n41. Joseph Story, Commentaries on the Constitution of the United States 1525 (1833)
(emphasis added).

+n42. Id. 1523, at 375-76.

+n43. James Iredell, Debate in the North Carolina Ratifying Convention (July 28, 1788),
reprinted in 4 The Founders' Constitution 102 (Philip B. Kurland & Ralph Lerner eds., 1987).

+n44. See infra note 45.

+n45. Letter from John Adams to Roger Sherman (circa July 20, 1789), reprinted in 4 The
Founders' Constitution, supra note 43, at 107. John Adams was a lifelong champion of
judicial independence. See John Adams, The Independence of The Judiciary: A Controversy
Between William Brattle And John Adams (1773), reprinted in 2 The Works of John Adams
511 (Easton Press, 1992). He was the author of the Massachusetts state constitution, which
Ghorum cited as his precedent for giving the President the power to appoint, and the Senate
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to advise and consent on, judicial nominees. See David McCollough, John Adams 220-22
(2001) ("it was the establishment of an independent judiciary, with judges of the Supreme
Court appointed, not elected ... that Adams made one of his greatest contributions not only
to Massachusetts, but to the country, as time would tell"); 1 Page Smith, John Adams 440
(1962) ("even with minor changes and deletions and one major change in the article dealing
with religious freedom, the constitution [of Massachusetts] was Adams' handiwork").

4+n46. Letter from John Adams to Roger Sherman (circa July 20, 1789), reprinted in 4 The
Founders' Constitution, supra note 43, at 107. See also James Madison, Speech in Congress
on the Removal Power (June 16, 1789), in James Madision: Writings, supra note 18, at 453,
456 ("if any power whatsoever is in its nature executive it is the power of appointing,
overseeing, and controlling those who execute the laws").

+n47. James Wilson, Lectures on Law (1791), reprinted in 4 The Founders' Constitution,
supra note 43, at 110; see also John Stevens Jr., Americanus (Jan. 21, 1788), reprinted in 2
Debate on the Constitution 58, 59-60 (Bernard Bailyn ed., 1993) ("Instead of controlling the
President still farther with regard to appointments, I am for leaving the appointment of all
the principal officers under the Federal Government solely to the President... .").

4+n48. James Madison, Speech in Congress on the Removal Power (May 19, 1789), reprinted
in James Madison: Writings, supra note 18, at 434, 436.

4+n49. Story, supra note 41, 1525, at 377.

+n50. It might seem ironic, then, that President John Adams nominated Bushrod
Washington, the nephew of his predecessor, George Washington, to the Supreme Court in
1798. But Justice Washington was easily confirmed and served a long and successful term on
the Supreme Court. David A. Faber, Justice Bushrod Washington and the Age of Discovery in
American Law, 102 W. Va. L. Rev. 735, 735, 751 (2000). His most famous opinion, Corfield
v. Coryell, was an important early case interpreting the Privileges and Immunities Clause in

U.S. 489, 524-25 (1999) (Thomas, J., dissenting); Supreme Court of N.H. v. Piper, 470 U.S.
274, 281 n.10 (1985).

+n51. The Federalist No. 66, at 434 (Benjamin Fletcher Wright ed., 1961).

+n52. This is not to say that the founding generation did not use the confirmation power as a
political tool. It and subsequent generations have done so very frequently. See Jeffrey K.
Tulis, The Appointment Power: Constitutional Abdication: The Senate, The President, and
Appointments to the Supreme Court, 47 Case W. Res. L. Rev. 1331 (1997). But in these
confirmation battles, the Senate more often used its power to block nominees in opposition
to the President's policies, not in order to enforce a particular vision of the Constitution. In
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the original understanding, judicial philosophy was a matter for the President's consideration.
In those unusual cases in which the Senate did attempt to enforce an orthodoxy on the
Court, the Senate was subjected to severe criticism.

+n53. For more on the Jay Treaty, see Thomas A. Bailey, A Diplomatic History of the
American People 75-82 (7th ed. 1964); James MacGregor Burns, The Vineyard of Liberty
103-04 (Alfred A. Knopf ed., 1982).

+n54. Washington's nomination of Rutledge was delivered to the Senate on December 10,
1795. See S. Exec. J. at 194 (Dec. 10, 1795), available at http://memory.loc.gov/cgi-
bin/query/r?ammem/hlaw: @field(DOCID+@Ilit(ej001285)). The nomination was delayed and
finally rejected on December 15. See id. at 195-96 (Dec. 15, 1795), available at
http://memory.loc.gov/cgi—bin/query/r?ammem/hlaw:@field(DOCID+@Iit(ej001289)). No
official record exists of floor debates on the nomination.

4+n55. See David J. Garrow, Mental Decrepitude on the U.S. Supreme Court: The Historical
Case for a 28th Amendment, 67 U. Chi. L. Rev. 995, 999 (2000) (noting that some
contemporary observers claimed that "after the death of his Wife, his mind was frequently so
much deranged, as to be in a great measure deprived of his senses"). As Garrow notes,
"professor Haw concludes that the nomination "was defeated primarily for political reasons,’
but even in the weeks immediately preceding the Senate's vote, Chief Justice Rutledge's
mental health appears to have taken a very decided turn for the worse. In November, while
riding circuit in North Carolina, Rutledge became seriously ill, and his illness exacerbated his
depression to such an extent that on his way home to Charleston Rutledge apparently tried
"to drown himself at Camden' but without success." Id.at 1000; see also Letter from James
Madison to Thomas Jefferson (Feb. 7, 1796), in 2 The Republic of Letters 917, 919 (James
Morton Smith ed., 1995) ("There is some reason to think that Jno. Rutledge is not right in his
mind."). But see Matthew D. Marcotte, Note, Advice and Consent: A Historical Argument for
Substantive Senatorial Involvement in Judicial Nominations, 5 N.Y.U. J. Legis. & Pub. Pol'y
519, 538 (2001/2002) (arguing that allegations of Rutledge's insanity were tool in partisan
campaign against Rutledge).

+n56. Letter from Thomas Jefferson to William Branch Giles (Dec. 31, 1795), in 9 Writings of
Thomas Jefferson 318 (A. Bergh ed., 1907).

+n57. David Mayer argues that Jefferson "gave only lukewarm support” to the attempt to
impeach Chase. David Mayer, The Constitutional Thought of Thomas Jefferson 273-74
(1994). Dumas Malone shares this view. Dumas Malone, Jefferson The President: First Term,
1801-1805, at 468 (1970). For an interesting evaluation of the impeachment power as a
mechanism for redressing the problem of faction, see Jonathan Turley, Senate Trials And
Factional Disputes: Impeachment As A Madisonian Device, 49 Duke L.J. 1 (1999).

+n58. President Jefferson referred the question of Judge Pickering's impeachment to the
Congress on February 4, 1803. See 12 Annals of Cong. 460 (1803). The House reported
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articles of impeachment to the Senate on March 2. Id. at 642. The Senate took up the
impeachment proceedings on October 26. 13 Annals of Cong. 315 (1803). The actual trial
began January 4, 1804. Id. at 317.

4+n59. Act of July 14, 1798, ch. 74, 1 Stat. 596 (1798).

+n60. Randolph was a cousin of Jefferson, but while he started out as a leading member of
Jefferson's party, he ended up being Jefferson's chief antagonist in the House. See Alf J.
Mapp, Jr., Thomas Jefferson: Passionate Pilgrim 41-42 (1991).

+n61. 13 Annals of Cong. 807 (1804) (statement of Mr. Elliott).

+n62. Malone, supra note 57, at 469 (quoting New York Evening Post, Jan. 20, 1804).

+n63. 13 Annals of Cong. 808-09 (1804).

+n64. Mayer, supra note 57, at 268, discusses Jefferson's view of the proper role of ideology
in the judiciary - a view too complex to address fully here. In brief, "Jefferson's constitutional
theory ... relied upon the independence of the judiciary as a guardian of individual rights
against executive and legislative tyranny; [so] his quarrel with the judiciary was that under
the control of the Federalists, it failed to fulfill this vital function and had become the
destroyer rather than the protector of the Constitution and citizens' liberties." Id. at 268. As I
argue infra, section II, today's attempt by Senate liberals to delve into the ideology of judicial
nominees gets this Constitutional theory backwards: their quarrel with the judiciary is
precisely that it threatens to place roadblocks in the way of the left's attempt to increase
government control over citizens' lives. Where Jefferson believed the judiciary should not be
independent "of the will of the people," modern liberals want the judiciary dependent on the
will of political interest groups. Witness the liberal reaction to the recall of California Chief
Justice Rose Bird - an expression of "the will of the people" that the left denounced as a
corruption of the rule of law by thoughtless mob rule. See generally Erwin Chemerinsky,
Evaluating Judicial Candidates, 61 S. Cal. L. Rev. 1985 (1988). Witness also the notion of a
"living Constitution," by which unelected judges exercise the power to nullify duly enacted
laws based on their own unaccountable consciences rather than any specific constitutional
prohibition.

+n65. The Diary of John Quincy Adams 1794-1845, at 35 (Allan Nevins ed., 1928). Adams,
of course, would become much more familiar with such "party prosecutions" late in his
career, when the House of Representatives attempted to expel him for his outspoken
opposition to slavery. See William Lee Miller, Arguing About Slavery 429-44 (1996).
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+n66. Mapp, supra note 60, at 89.

+n67. See generally Bob Woodward & Scott Armstrong, The Brethren 75-79 (1979).

+n68. See, e.g., William E. Leuchtenburg, The Origins of Franklin D. Roosevelt's "Court-
Packing" Plan, 1966 Sup. Ct. Rev. 347.

+n69. See Charles A. Beard, An Economic Interpretation of the Constitution of the United
States 324 (1935) ("The Constitution was essentially an economic document based upon the
concept that the fundamental private rights of property are anterior to government and
morally beyond the reach of popular majorities.").

+n70. See Roger Pilon, The Purpose and Limits of Government 31 (Cato Institute 1999)
(quoting Rexford G. Tugwell), available at http://www.cato.org/pubs/catosletters/cl-13.pdf.

4+n71. See also United States v. Carolene Products, 304 U.S. 144, 152 (1938); NLRB v. Jones
398 (1937). See generally Hadley Arkes, The Return of George Sutherland: Restoring a
Jurisprudence of Natural Rights (1994); Thomas Fleming, The New Dealer's War: Franklin D.
Roosevelt and the War Within World War II 59-62 (2001); Bernard Seigan, Economic
Liberties And The Constitution (1980); Timothy Sandefur, The Common Law Right to Earn A
Living, 75 Independent Review 51 (Summer 2001).

4+n72. Press Release, Senator Charles E. Schumer, Clinton Judical Nominees to Set the

Record Straight at Court's Subcomm. Hearing on "Ghosts of Nomination Past" (May 9, 2002),
available at
http://schumer.senate.gov/SchumerWebsite/pressroom/press<uscore>releases/PR00978.html
(last visited Jan. 13, 2003).

+n73. John Johnson, Judge Harry Pregerson Choosing Between Law and His Conscience, Los
Angeles Times, May 3, 1992, at B5.

+n74. In 1992, Judge Pregerson ordered a stay to the execution of the serial killer Robert
Alton Harris, the fourth such stay that was issued on the night of Harris' scheduled execution.
The result was an unprecedented decision from the Supreme Court of the United States,
ordering that "no further stays of Robert Alton Harris' execution shall be entered by the
federal courts except upon order of this Court." Vasquez v. Harris, 503 U.S. 1000 (1992);
see also Charles Fried, Impudence, 1992 Sup. Ct. Rev. 155, 188-92.
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+n75. Antonin Scalia, God's Justice and Ours, First Things, May 1, 2002, at 17.

4+n76. The oath of office is prescribed in U.S. Const. art. VI, 1, cl. 3.

+n77. Letter from James Madison to Thomas Jefferson (June 27, 1823), in James Madison:
Writings, supra note 18, at 798, 801 (emphasis added).

4+n78. The most strident criticism leveled against Fifth Circuit nominee Priscilla Owen, for
example, was based on the fact that as a Texas Supreme Court Justice, she had not voted to
invalidate a Texas law requiring parental notification (with the requisite judicial bypass
mechanism) before a minor girl could receive an abortion even though the Texas law was in
full conformity with prevailing Supreme Court precedent. See, e.g., Alliance for Justice, Texas
Supreme Court Justice Priscilla Owen, Nominee to the U.S. Court of Appeals for the Fifth
Circuit 16-19 (October 2002), available at http:// www.allianceforjustice.org /

judicial //research<uscore>publications/research<uscore>documents/owen<uscore>full<uscore
(last visited Dec. 9, 2002); Judicial Nominations, 107th Cong. (2002) (statement of Sen. Orin
Hatch), available at http://judiciary.senate.gov/member<uscore>statement.cfm?
id=3228&wit<uscore>id=51 (last visited Dec. 9, 2002).

+n79. The Federalist No. 78, at 491 (Alexander Hamilton) (Benjamin Fletcher Wright ed.,
1961).

+n80. Id.

+n81. Id.

+n82. Letter from James Madison to Thomas Jefferson (Oct. 17, 1788), in James Madison:
Writings, supra note 18, at 418, 421.

+n83. See, e.g., James Wilson, Debate in Pennsylvania Ratifying Convention (Dec. 4, 1787),
reprinted in 4 The Founders' Constitution, supra note 43, at 139.

+n84. For example, Professor Michael McConnell, one of the leading constitutional law
scholars in the country, did not receive a hearing until September 18, 2002, more than 16
months after his nomination and despite the fact that he had received a unanimous "well
qualified" rating from the American Bar Association. Even then, the Senate Judiciary
Committee refused to vote on the nomination until after the November 2002 election. When
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the nomination was finally permitted a vote on the Senate floor, Professor McConnell was
confirmed by unanimous consent. U.S. Senate Comm. on the Judiciary, Confirmed Nominees,
available at http://judiciary.senate.gov/nominations<uscore>appeals.cfm (last visited Dec.
9, 2002); American Bar Ass'n, Ratings of Article III Judicial Nominees, 107th Congress,
available at http://www.abanet.org/scfedjud/ratings.pdf (last visited Dec. 9, 2002).

+n85. See Lee Renzin, Note, Advice, Consent, and Senate Inaction: Is Judicial Resolution
Possible? 73 N.Y.U. L. Rev. 1739, 1755 (1999) (quoting 1 Exec. J. 19).

+n86. The arrogation of the nomination power to individual Senators is also evident in new
structures that have been devised for the selection of district court judges. Patterned after
the commissions established by Gerald Parsky in California with the enthusiastic support of
Senators Feinstein and Boxer, these "vetting" commissions essentially have veto power over
candidates submitted for the President's consideration. Because the committees are
structured so that block voting by the Feinstein and Boxer appointees can prevent any
candidate's name from being forwarded to the White House, the commissions amount to
much more than "advice" to the President. They represent a transfer of the nomination
power itself to individual Senators who are not even members of the President's own political
party. Reportedly, the appointees of Senators Feinstein and Boxer have used this newfound
power to question candidates about their religious views, in violation of the Constitution's ban
on religious tests, and about their positions on cases likely to come before the candidate as
judge, in violation of the Canons of Judicial Ethics. See generally John Fund, Boxer Rebellion,
Opinion Journal from the Wall St. J. (June 5, 2002), available at
http://www.opinionjournal.com/diary/?id=110001801 (last visited Dec. 9, 2002).

+n87. See Judicial Nominations, 107th Cong. (2002) (statement of Sen. Patrick Leahy,
Member, Senate Comm. on the Judiciary), available at
http://judiciary.senate.gov/member<uscore>statement.cfm?id=268&wit<uscore>id=50 (last
visited Jan. 13, 2003).

+n88. Judge Parker was nominated on May 9, 2001 and confirmed on October 11, 2001.
David G. Savage, Bush's Judicial Nominees Go 28 for 80 in The Senate, Los Angeles Times,
Dec. 31, 2001, at A12. Judge Gregory was nominated on May 9, 2001 and confirmed on July
20, 2001. Jonathan Ringel, Senate Confirms Three Bush Judicial Nominees, The Legal
Intelligencer, July 24, 2001, at 4.

+n89. See Press Release, President George W. Bush, Remarks by the President During
Federal Judicial Appointee Announcement (May 9, 2001), available at
http://www.whitehouse.gov/news/releases/2001/05/20010509-3.html (last visited Dec. 9,
2002); see also Amy Goldstein & Helen Dewar, 11 Judicial Nominees Names; Bush Urges
Senate to Rise Above Partisan Bitterness, Washington Post, May 10, 2001, at A2 (quoting
then Senate Minority Leader Thomas Daschle as "pleased that the White House [had] chosen
to work with [Democrats] on the first group of nominations" and Judiciary Committee ranking
Democrat Patrick Leahy as "encouraged" by President's choices).
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+n90. See, e.g,, Alliance for Justice, About Judicial Selection Project, available at
http://www.allianceforjustice.org/judicial/about/index.html (last visited Dec. 9, 2002);
People for the American Way, The Dissents of Priscilla Owen: A Judicial Nominee Who Would
Make the Law, Not Interpret It, available at http://
www.pfaw.org/pfaw/general/default..aspx?o0id=1323 (last visited Dec. 9, 2002); Statement
of Senator Orin Hatch, supra note 78 (describing "organized and untruthful opposition" to
Justice Priscilla Owen" from usual leftist, Washington special interest groups").

+n91. American Bar Ass'n, Ratings of Article III Judicial Nominees, supra note 84. As
previously noted, Michael McConnell was reported out of committee on a voice vote and
unanimously confirmed by the Senate following the November 5, 2002 election at which
Republicans regained a majority in the Senate. Confirmed Nominees, supra note 84. Miguel
Estrada has not yet received a vote in the Judiciary Committee. U.S. Senate Comm. on the
Judiciary, Pending Nominees, available at
http://judiciary.senate.gov//nominations<uscore>appeals.cfm (last visited Dec. 9, 2002).

4+n92. John Roberts, one of the leading Supreme Court practitioners of the day, was
nominated to the D.C. Circuit for the second time, and his nomination by the elder Bush was
stalled until it died with the expiration of the Congressional session following President Bush's
defeat to Bill Clinton in 1992. Terrence Boyle was nominated to the Fourth Circuit for the
second time and his nomination by the elder Bush was also stalled until it died after the 1992
election. Dennis Shedd was nominated to the Fourth Circuit and subsequently confirmed after
the November 2002 election. Deborah Cook and Jeffrey Sutton were both nominated to the
Sixth Circuit. See Pending Nominees, supra note 91.

4+n93. American Bar Ass'n, Ratings of Article III Judicial Nominees, supra note 84.

+n94. See, e.g., Statement of Senator Orin Hatch, supra note 78 (describing false
accusations against Justice Priscilla Owen).

+n95. 5 Reg. Deb. 86, 88 (1829).

+n96. Id. at 92.

+n97. Id.

+n98. Id. at 86.
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+n99. See Brannon P. Denning, The "Blue Slip": Enforcing The Norms of the Judicial
Confirmation Process, 10 Wm. & Mary Bill Rts. J. 75, 96 (2001).

+n100. See id. at 88. The advice and consent power is given to the Senate as a body, not to
individual Senators. U.S. Const. art. II, 2. The procedural power to make its own rules would
not seem sufficient to support a transfer of this substantive power to individual Senators or
committees, at least not where confirmation by the full Senate seems assured. According to
its defenders, on the other hand, the blue slip procedure enforces the Constitutional scheme
of advice and consent by serving as a "formal sanction for violation of the Senate norm of the
courtesy from presidents, who are expected to seek advice from Senators prior to making
judicial appointments." Denning, supra note 99, at 97. But the President is not expected to
seek advice from individual Senators, or at least not from the two Senators from a nominee's
home state, whose views will be based primarily on the nominee's party loyalty and the
Senator's political ambitions. See id. at 88-90. The Constitution expects the President to seek
advice from the Senate. Id. at 89-90. In fact, as the convention history of the Advice and
Consent Clause shows, the founders would have preferred a system which required the
President to seek the advice from Senators of states other than the nominee's home state
because they would be less likely to be influenced by that nominee's home-grown political
connections. See, e.g., 2 The Records of the Federal Convention, supra note 21, at 42
(statement of Ghorum). In any case, the Constitution does not confer the confirmation power
on the home-state Senators; it vests it in the Senate, and only to prevent unqualified or
politically driven nominations. See Denning, supra note 99, at 89-90.

+n101. See supra note 22 and accompanying text.

+n102. North Carolina Senator Jesse Helms' blue-slip hold on President Clinton's nominees

from North Carolina to the Fourth Circuit arguably resulted in the appointment of Judges

from Maryland, West Virginia, and Virginia for the "North Carolina" seat. See Alliance for

Justice, Active Judges Report, available at

http://www.allianceforjustice.org/judicial/judicial <uscore>selection<uscore>resources/selection-
(last visted Jan. 14, 2003); see also 28 U.S.C. 44(c) (1994 & Supp. 2002) (specifying that

there shall be "at least one circuit judge in regular active service appointed from the

residents of each state in that circuit").

+n103. Michigan Senators Carl Levin and Deborah Stabenow, for example, have reportedly
blocked two Ohio nominees to the U.S. Court of Appeals for the Sixth Circuit, Jeff Sutton and
Deborah Cook, both of whom have the support of their home-state Senators. Jonathan
Groner, A Major Shift in the Battle for the Bench, Legal Times, Nov. 11, 2002, at 8.

+n104. See, e.g., Catherine Fisk & Erwin Chemerinsky, The Filibuster, 49 Stan. L. Rev. 181,
233 (1997) (proposing lawsuit to force Senate to hold hearings on nominees); Renzin, supra
note 64, at 1748 (arguing that blue slip procedure and Senatorial inaction are
unconstitutional). Of course, in reality, the Congress did not refuse to confirm President
Clinton's judicial nominees - it confirmed 377, almost as many as the 382 confirmed during
the Reagan Administration, despite the fact that for six of his eight years in office, President
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Clinton was faced with a Senate majority of the opposite political party, while President
Reagan had a Senate majority of his own party for six of his eight years in office. See
Hearing Before the Senate Comm. On the Judiciary Subcomm. on Administrative Oversight
and the Courts on Should Ideology Matter?: Judicial Nominations 2001, 107th Cong. (2001)
(statement by C. Boyden Gray), reprinted in Senate Committee Hearings on the Judicial
Nomination Process, 50 Drake L. Rev. 429, 435 (2002).

+n105. See, e.g., Statement of Senator Patrick Leahy, supra note 87 (complaining about
Republican inaction on President Clinton's judicial nominations).

+n106. See generally Thomas G. West, The Constitutionalism of the Founders Versus Modern
Liberalism, 6 Nexus J. Op. 75 (2001) (describing how modern liberalism's view of constitution
is contrary to that of founders).

+n107. See Rutkus, supra note 15 (listing Bush I Circuit Court nominees who were not
confirmed).

+n108. See Michael J. Gerhardt, Toward a Comprehensive Understanding of the Federal
Appointments Process, 21 Harv. J. L. & Pub. Pol'y 467, 516 (1998).

4+n109. Griswold v. Connecticut, 381 U.S. 479 (1965).

+n110. Byron York, Schumer's Attack, Nat'l Rev. Online (May 14, 2002), at
http://www.nationalreview.com/york/york051402.asp (last visited Jan. 14, 2002).

+n111. Press Release, National Organization of Women, NOW Activists Protest Nomination of
D. Brooks Smith Outside Federal Court Building (May 20, 2002), at
http://www.now.org/press/05-02/05-20.html.

+n112. Compare the recent attempt by the Ninth Circuit to strike down a Montana statute
that, in full accord with prevailing Supreme Court precedent, required abortions to be
performed by a physician. The effort was met with a rare, summary reversal by the Supreme
Court without oral argument. Mazurek v. Armstrong, 520 U.S. 968, 974 (1997) ("The Court
of Appeals' decision is also contradicted by our repeated statements in past cases - none of
which was so much as cited by the Court of Appeals, despite the District Court's discussion of
two of them - that the performance of abortions may be restricted to physicians.").

+n113. U.S. Const. art. VI, cl. 3.
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+nl114. Id.

+n115. Testimony of Lloyd N. Cutler Before the Administrative Oversight and the Courts
Subcomm., Senate Judiciary Comm., 107th Cong. (2001) (statement of Lloyd N. Cutler),
2001 WL 21756493.

+n116. Samuel Spencer, Speech at the North Carolina Ratification Convention (July 28,
1788), reprinted in 2 Debate on the Constitution, supra note 47, at 879.
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Issue Presented

“To vote without debating is perilous,
but to debate and never vote is imbecile.”
— Senator Henry Cabot Lodge (1893)

“Filibustering originally referred to
mercenary warfare intended to destabilize a government.”
— Catherine Fisk & Erwin Chemerinsky,
The Filibuster, 49 Stan. L. Rev. 181, 187 n.26 (1996)

“The Senate of the United States is the only legislative body
in the world which cannot act when its majority is ready for action.
A little group of willful men, representing no opinion but their own,
have rendered the great Government of the United States
helpless and contemptible.
The remedy? There is but one remedy. The only remedy is that
the rules of the Senate shall be so altered that it can act.”
— President Woodrow Wilson,
The New York Times, Mar. 5, 1917

The United States Senate is currently facing an unprecedented blockade of the
President’s judicial nominees. Never in the history of this nation has a majority of
the Senate, when fully prepared to exercise its constitutional function to express its
consent to a judicial nominee, been denied the opportunity to do so. This
memorandum will explore the constitutional questions that arise out of the current
crisis — a crisis in which a minority of Senators are arguably trying to change the
Constitution by establishing a 60-vote requirement to confirm judicial nominees —
and discuss potential solutions.

At a minimum, the current controversy clearly demonstrates that the judicial
confirmation process is badly broken, and that the Senate needs a fresh start. The
current crisis presents serious constitutional issues which the Senate should
explore. But even if no constitutional or other legal problems with the current use
of the Senate Rules to obstruct judicial nominations are ultimately identified, at the
very least it is a gross abuse of the Rules, one that turns the filibuster into a tool of
obstruction — just as the worst lawyers in our nation abuse our litigation system and
use otherwise legitimate discovery tactics as tools of harassment. Obstruction by
Senators and harassment by lawyers alike are intolerable in a fair and just society,
and the American people rightfully demand a stop to both.
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Defining the Issue

The constitutional issue presented by the current controversy is simply this:

Can a minority of Senators use the Senate Rules to prevent a majority of the
Senate from exercising its constitutional function to consent to a judicial
nominee, when the majority is fully prepared to do so?

The Senate clearly has the power to make its own rules. Article I, Section 5 states
that “[e]ach House may determine the Rules of its Proceedings.” But that power is
not unlimited. As the Supreme Court unanimously held in United States v. Ballin
(1892), “[t]he constitution empowers each house to determine its rules of
proceedings. It may not by its rules ignore constitutional restraints or violate
fundamental rights, and there should be a reasonable relation between the mode or
method of proceeding established by the rule and the result which is sought to be
attained.” Therefore, the question is whether the Senate can constitutionally
establish a rule under which a majority can be prevented from expressing its
consent to a judicial nominee as contemplated under Article II of the Constitution.

It is important that we not be distracted by what is not at issue in this controversy:

o The number of filibusters that have occurred in the past. The issue is
not whether a filibuster is constitutional or not. The issue is whether a
filibuster may be used specifically to prevent a majority of the Senate
from exercising its constitutional authority to consent to a judicial
nominee, when it is fully prepared and motivated to do so. A group of
Senators may decide to filibuster in a situation in which there is no
majority prepared to exercise its constitutional powers. Such a filibuster
would not raise any constitutional questions whatsoever.

o The number of cloture votes taken in the past. Cloture is simply a
parliamentary procedure by which the Senate may place a time limit on
debate. Cloture votes thus have little to do with the constitutional issue
presented here.

o Filibusters of legislation. Filibusters of legislation involve
constitutionally and structurally different government powers than
filibusters of judicial nominees. There is also a significantly broader
tradition and practice to support filibusters of legislation than filibusters
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of judicial nominees. Evidence of the former therefore cannot be used to
justify the latter.

° Senate Judiciary Committee procedures. Delay or rejection of a judicial
nominee by the Senate Judiciary Committee (whether through the blue
slip, through a committee vote of rejection, or through committee delay)
does not directly implicate the constitutional issues addressed by this
memorandum. What is at issue here is the power of a majority of the
entire Senate to express its consent to a judicial nominee. Delay or
rejection by the Senate Judiciary Committee does not raise constitutional
questions. (A majority of the Senate can adopt a resolution of discharge
pursuant to Senate Rule XVII to bring before the entire Senate a judicial
nomination being held by the Senate Judiciary Committee.)

To fully appreciate the constitutional issues presented by the current controversy,
one needs a precise understanding of the relevant terminology and concepts:

o The Fundamental Constitutional Principle of Majority Rule. Although
the Constitution does not explicitly state that a majority of the Senate is
required to consent to nominees (or to make rules or to enact legislation,
for that matter), it has long been understood that majority rule is implied.
As the Supreme Court unanimously held in United States v. Ballin
(1892), “the general rule of all parliamentary bodies is that, when a
quorum is present, the act of a majority of the quorum is the act of the
body. This has been the rule for all time, except so far as in any given
case the terms of the organic act under which the body is assembled have
prescribed specific limitations.” Moreover, had the Founders intended
for the Senate to set supermajority requirements for the confirmation of
nominees, it presumably would have done so explicitly — as it did with
respect to the authorization of treaties, the proposal of constitutional
amendments, or the overturning of presidential vetoes of legislation.

o The Right to Debate. The Senate has long operated under a tradition of
extended debate. That tradition of debate is not without limit, however.
Indeed, according to section 17 of Thomas Jefferson’s Manual of
Parliamentary Procedure, which informally governed the Senate in the
early Congresses, “[n]o one is to speak impertinently or beside the
question, superfluously or tediously.”
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Previous Question. For nearly the first two decades of Congress, the
Senate operated under a rule in which a majority of Senators could force
an immediate vote on a matter by approving a “motion for the previous
question.” This rule was operative from 1789 to 1806.

Cloture. Cloture is a procedure provided by Senate Rule XXII under
which sixty Senators may impose a 30-hour time limit on further debate.
Thus, cloture is simply a parliamentary procedure to place limits on
debates. A vote for cloture is not necessarily a vote in support of a
particular matter, and a vote against cloture is not necessarily an act of
obstruction. Refusal to invoke cloture therefore is not per se an offense
against the majority’s will on the underlying matter.

Filibuster. An act of filibuster is likewise not a per se offense against
majority will. There may not be a majority prepared to support a matter.
Even if there is a majority prepared to support a matter, there may be a
majority that wishes to allow debate at least for a certain period of time,
just as a majority may vote for cloture even if only a minority supports
the underlying matter.
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Range of constitutional theories

There are a number of possible viewpoints on the current controversy. Under any
of these viewpoints, however, the case for reform seems strong. The varying
viewpoints are listed here, in increasing order of hostility to filibusters of judicial
nominations:

1. Filibusters of judicial nominations, although an arguably legitimate tool
for the minority to ensure an adequate opportunity to debate, are
objectionable when they are abused.

It is one thing for filibusters to be used to ensure adequate debate on a
nomination. It is quite another thing, however, for filibusters to be
used simply to change the Constitution and impose a 60-vote
standard to confirm judicial nominees — which is precisely what is
g0ing on today.

Senate Democrats have made clear that the real purpose of the
current use of filibusters against judicial nominees is to permit the
minority party to establish, at will, a 60-vote standard for
confirmation. For example, on April 8, Senator Harry Reid objected
to any time agreement for any number of hours of debate followed by
a vote on Justice Owen, stating that, “[s]peaking for the Senator from
Nevada, there is not a number in the universe that would be

sufficient.”

2 Filibusters of judicial nominees are not only objectionable, but raise
serious constitutional questions. Under the Constitution, a majority of
the Senate has the constitutional power to express its consent to judicial
nominees, regardless of what Senate Rules may provide.

The Constitution implicitly establishes a majority vote requirement for
Senate confirmation of judicial nominations. In contrast, the
Constitution expressly provides for supermajority vote requirements
when the Founders believed that such requirements were appropriate.
Therefore, any attempt to use the Senate Rules to impose a
supermajority requirement for the confirmation of judges raises
serious constitutional questions.
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Unlike the enactment of legislation, the filibustering of judicial
nominations lacks historical practice or pedigree. Indeed, only once

in U.S. history has a majority of the Senate ever been prevented from
consenting to a judicial nominee. That one example, Justice Abe
Fortas, is a poor precedent because Fortas suffered under a cloud of
ethical and other controversies, his nomination was opposed by a
bipartisan coalition of Senators, and President Johnson quickly
withdrew his nomination after the first attempt to impose time limits
on debate. There is no evidence that a majority was actually
prepared to exercise its constitutional function to consent to Fortas
over bipartisan opposition and despite serious ethical allegations.

Only twice has a majority of the Senate been prevented from
consenting to an executive branch nominee: the 1994 nomination of
Sam Brown to be Ambassador to the Conference on Security and
Cooperation in Europe, and the 1995 nomination of Dr. Henry Foster
to be Surgeon General. Importantly, neither case involved critical
positions in our nation’s government which might have motivated a
majority to press its constitutional right to consent to executive
branch nominees.

The filibustering of judicial nominations raises greater constitutional
concerns than the filibustering of legislation or even executive
nominations. Congress exercises primary control and responsibility
in the area of legislation. With respect to nominations, by contrast,
the Senate is intruding upon an executive function, and traditional
separation of powers analysis has always dictated that Congressional
incursions into executive functions be construed narrowly in the
absence of clear text. Filibusters of judicial nominations additionally
poses a threat to judicial independence by increasing the
politicization of the courts. Accordingly, judicial filibusters, even
more so than filibusters of legislation or of executive nominations, are
especially dubious, because they alone present this trifecta of
constitutional concerns.

All filibusters, whether applied to legislation or nominations, raise
serious constitutional questions.

The most aggressive opponents of filibusters — which include
prominent Democrats like Lloyd Cutler and Senators Lieberman,
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Daschle, and Harkin — have argued that all filibusters are
constitutionally problematic, because the Constitution dictates a
majority rule for legislation and nominations alike, and no Senate
rule can be used to prevent a majority from exercising those
constitutional functions, regardless of historical practice. Such
individuals typically point out that, during the Founding Era, debate
could be ended in the Senate by majority vote, through a motion for
the previous question — a practice that lasted in the Senate for nearly
two decades.

This constitutional theory has even been the cause of litigation,
although no court has ever addressed the issue on the merits.

It is unlikely that a majority of the Senate will coalesce around this
position. Some members who may be willing to forego opportunities
to filibuster judicial nominees may not be willing to forego
opportunities to filibuster legislation. That said, it may be useful to
point out that prominent Democrats adopt this view. After all, it
would be very difficult to argue the inverse position: that filibusters of
legislation are unconstitutional, but filibusters of nominations are
permissible.

The Senate should also explore an additional constitutional question:

Whether a majority of the Senate has the constitutional power to change
Senate rules, notwithstanding Rule XXII (under which debate on a rule
change can be filibustered and cloture can be invoked only with the approval
of two-thirds of the Senators present and voting).

A majority of the Senate always retains the constitutional power to
change the rules, regardless of what the Senate Rules might state — as
Vice Presidents Richard Nixon and Hubert Humphrey, in their

capacities as presiding officers of the Senate, and numerous legal
scholars, from Erwin Chemerinsky to John McGinnis, have opined.

Just as one Congress cannot enact a law that a subsequent Congress
cannot amend by majority vote, one Senate cannot enact a rule that a
subsequent Senate cannot amend by majority vote. Such power would
be tantamount to amending the Constitution by majority vote.
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Thus, the Supreme Court has unanimously held that “[t[he power to
make rules is not one which once exercised is exhausted. It is a
continuous power, always subject to be exercised by the house.”
After all, “[e]very succeeding legislature possesses the same
Jurisdiction and power with respect to them as its predecessors. The
latter have the same power of repeal and modification which the
former had of enactment, neither more nor less. All occupy, in this
respect, a footing of perfect equality. This must necessarily be so in
the nature of things. It is vital to the public welfare that each one
should be able at all times to do whatever the varying circumstances
and present exigencies touching the subject involved may require. A
different result would be fraught with evil.”

Even assuming the validity of this constitutional theory, however, a
constitutional point of order is debatable and thus, under Senate Rule
XXII, cannot be forcibly ended except with the support of three-fifths
of the Senate.

10
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AMENDING THE SENATE RULES

In 1994, a bipartisan group of former Senators established an organization known
as Action, Not Gridlock!, to ensure that a majority could vote after reasonable
time for debate. That group was comprised of Senators Birch Bayh (D-IN),
Edward Brooke (R-MA), Dick Clark (D-IA), Barry Goldwater (R-AZ), Floyd
Haskell (D-CO), Charles Mathias (R-MD), Gaylord Nelson (D-WI), William
Proxmire (D-WI), and Robert Stafford (R-VT). The previous year, Norman
Ornstein of the American Enterprise Institute and Thomas Mann of the
Brookings Institution specifically urged that “the Senate should look hard at
adopting a sliding scale for cloture votes, 60 votes required to cut off debate
initially, 55 votes after a week of debate, and a simple majority 2 weeks after the
initial cloture vote.”"

In light of recent events, it is appropriate to revisit these efforts and to consider the
need for reform. Indeed, just last year, the American Bar Association announced
its policy under which “[t]he ABA urges the President to nominate candidates for
vacant federal judicial positions promptly and urges the Senate to hear and vote on
those nominations in an expeditious manner.” And earlier this year, Chief Justice
William Rehnquist reiterated in his 2002 year-end report on the federal judiciary
what he had said at the end of both 1997 and 2001: “We simply ask that the
President nominate qualified candidates with reasonable promptness and that the
Senate act within a reasonable time to confirm or reject them.”

Under any of the possible viewpoints discussed in this memorandum, there is an
argument for reform of the Senate Rules to ensure that, once adequate debate has
taken place, a willing and ready majority of the Senate has the opportunity to
exercise its constitutional function to consent to judicial nominees.

Thomas E. Mann & Norman J. Ornstein, Renewing Congress: A Second Report (1993).
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Proposals to Amend the Senate Rules

There are a number of proposals already on the table to change the Senate Rules in
order to achieve final resolution and a vote after adequate debate.

Senator Miller has reintroduced in the current Congress (as S.
Res. 85) a proposal by Senators Harkin and Lieberman, which
they had introduced just as they returned to minority status
following the 1994 elections (as Amendment 1 to S. Res. 14). As
he explained in a Wall Street Journal op-ed of March 10, 2003, the
Miller proposal would dramatically strengthen the majority’s
ability to vote, by providing for a declining vote requirement for
placing time limits on debate with each cloture petition. The first
cloture petition would require 60 votes. The second would require
57 votes. The third would require 54 votes, and all subsequent
cloture petitions would require 51 votes. As Senator Harkin
explained in 1995, “the minority would have the opportunity to
debate, focus public attention on a bill, and communicate their case
to the public. In the end, though, the majority could bring the
measure to a final vote, as it generally should in a democracy.”

On January 1, 1995, the New York Times editorialized that “[t]he Harkin
plan . . . would go a long way toward making the Senate a more
productive place to conduct the nation’s business. . . . Now is the perfect
moment . . . to get rid of an archaic rule that frustrates democracy and
serves no useful purpose.” On January 5, 19 Senators voted against a
motion to table the Harkin-Lieberman proposal, and thereby voted to
support it: Senators Bingaman, Boxer, Bryan, Bumpers, Feingold,
Graham, Harkin, Kennedy, Kerrey, Kerry, Lautenberg, Lieberman,
Moseley-Braun, Pell, Pryor, Robb, Sarbanes, Simon, Wellstone. The
motion to table succeeded by a bipartisan vote of 76-19. But as Senator
Lieberman stated just prior to the vote, “Senator Harkin and I are
prepared to keep fighting until this change occurs because of what is on
the line, which is the credibility and the productivity of the U.S. Senate.”

As currently crafted, the Miller proposal would apply to all filibusters,
and not just filibusters of judicial nominations. The Miller proposal
could be limited, however, to just cloture petitions filed on judicial
nominations. Those who voted against the Harkin proposal could
without being inconsistent vote for such a limited proposal.
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Senator Specter has proposed to go even further than the Miller
proposal, which would only redress filibusters of nominations. As he
explained in a Legal Times op-ed of July 8, 2002, Specter would propose
a rule change to do two things: (1) restrict the discretion of the majority
not to schedule votes, as well as the power of the minority to obstruct
votes, by imposing strict time deadlines on both the majority and the
minority for considering judicial nominees, and (2) remove the ability of
the Senate Judiciary Committee to prevent floor action on judicial
nominees.

President Bush endorsed a similar proposal on October 30, 2002. That
proposal echoed statements made by then-Governor Bush during the
presidential campaign of 2000. Announcing “A New Approach” in
Knoxville, Tennessee on June 8, 2000, Bush said that “I will ask the
Senate to act on each nominee I submit within 60 days. I would ask
Republicans and Democrats in the Senate to follow this standard
regardless of who may be elected next November.”

Senator Leahy repeatedly endorsed Bush’s campaign statements and
urged colleagues to apply those same principles to the Senate’s
consideration of President Clinton’s nominees. Moreover, in 1998,
Leahy introduced S. 1906, which would have forbidden Senate recesses
of more than 9 days, whenever a nomination for a judicial vacancy,
designated an emergency pursuant to 28 U.S.C. § 46, has been pending
for 60 days or longer.

Presumably, under the Specter-Bush-Leahy approach, a filibuster would
not be permitted once the applicable time deadline has expired.

Under any of these approaches, there would be ample opportunity for debate on a
judicial nominee. After a specified amount of time has passed, however, a
majority of the Senate would have full opportunity to exercise its constitutional
function and express its consent to a judicial nomination.

13
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History of Majority Rule in the Senate

From 1789 to 1806, a majority of the Senate had the power to close debate through
a motion for the previous question. Since 1806, the number of votes necessary to
close debate has changed from time to time (from the highest possible requirement
of unanimous consent, down to the current 3/5 vote of the entire Senate), but the
voting requirement has never returned to a simple majority vote.

However, there have been a total of 30 proposals to restore the majority vote rule
since 1806, and starting with the first recorded filibuster in 1841. Such proposals
were made in 1841, 1850, 1869, 1873, 1883, 1890, 1893, 1918, 1925, 1947, 1951-
58, 1960-68, 1995 and 2003.

Every instance in which the rule or proposed rule would have allowed a majority to
close debate (whether a majority of the entire Senate, or just of all Senators present
and voting) appears in underlined text.

. 1789-1806: For nearly the first two decades of Congress, the Senate
operated under a rule in which a majority of the Senate could take
immediate action on a matter under debate, by approving by a majority
vote a “motion for the previous question.” This rule was operative from
1789 to 1806.

® 1806: The previous question motion was eliminated from the Senate
Rules, but the Senate nevertheless continued to operate in tranquility for
decades. According to Senate records, the first filibuster did not take
place until 1841.

° 1841: The Senate’s first filibuster.

o 1841: Proposal to restore previous question motion by Senator Henry
Clay.

o 1850: Proposal to restore previous question motion (Douglas).

o 1869: Proposal to restore previous question motion.

o 1873: Proposal to restore previous question motion (Wright).

o 1883: Proposal to restore previous question motion (Frye).
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o 1890: Proposal to introduce majority vote cloture rule (Aldrich).

o 1893: Proposal to introduce majority vote cloture rule (Platt, Hoar,
Hill and Gallinger).

o 1916: Proposal to introduce 2/3 vote cloture rule.

1917: 2/3 vote cloture rule enacted. President Wilson asked Congress to
approve the arming of merchant ships against Germany in World War 1.
The measure was supported by an overwhelming majority, but the
minority continued debate to deny Wilson a vote. Wilson angrily
denounced the Senate and called for a rule change. The Senate adopted
the Martin Resolution by a vote of 76-3. That resolution established a
cloture rule — the precursor of today’s Senate Rule XXII — which allowed
2/3 vote of those Senators present and voting to impose time limits on
debate. It was a compromise measure between those who sought to
impose majority rule and those who were opposed to cloture altogether.

o 1918: Proposal to restore previous question motion (Underwood).

o 1925: Proposal to restore previous question motion (Underwood).

o 1947: Proposal to reduce cloture rule to majority vote (Saltonstall,
Knowland, Morse and Pepper).

1949: Cloture rule amended. Cloture opponents and proponents agreed
to a compromise amendment. Cloture could now be invoked to limit
debate on motions or other pending matters, including purely procedural
votes (except for rule changes), and not just substantive matters. But the
vote requirement was raised from 2/3 vote of Senators present and voting
to 2/3 vote of the entire Senate.

o 1951-52: Proposal to reduce cloture rule to majority vote (Morse and
Humphrey).

o 1951-52: Proposal to reduce cloture rule to majority vote of the entire
Senate (Ives and Lodge).

15
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1951-52: Proposal to change cloture rule: 2/3 vote after 48 hours or
majority vote after 15 days following motion (Lehman).

1951-52: Proposal to change cloture rule: 2/3 vote of Senators present
and voting (Wherry).

1953: Proposal to change cloture rule to majority vote (Anderson).

1953-54: Proposal to change cloture rule: 2/3 vote of Senators present
and voting (Jenner).

1953-54: Proposal to change cloture rule to majority vote after 12
days following motion (Ives).

1953-54: Proposal to change cloture rule to majority vote after 14
days following motion (Lehman).

1953-54: Proposal to change cloture rule to majority vote (Morse).

1955-56: Proposal to change cloture rule: 2/3 vote after one day or
majority vote after 15 days following motion (Lehman).

1957-58: Proposal to change cloture rule: 2/3 vote after 48 hours or
majority vote after 15 days following motion (Douglas).

1957-58: Proposal to change cloture rule: 2/3 vote of Senators present
and voting, but in no case less than a majority of entire Senate (Case).

1957-58: Proposal to change cloture rule to majority vote (Morse).

1957-58: Proposal to change cloture rule to majority vote (Ives).

1957-58: Proposal to change cloture rule: 2/3 vote of Senators present
and voting (separate proposals by Knowland, Bush, and Jenner).

1959: Cloture rule amended to 2/3 vote of Senators present and voting.
Cloture could now be invoked in debates on rule changes.

o 1960: Proposal to reduce cloture rule to majority vote of the entire

Senate (Javits).

16
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1961-62: Proposal to reduce cloture rule: 3/5 vote (Anderson).

1961-62: Proposal to reduce cloture rule to majority vote (Humphrey
and Kuchel).

1961-62: Proposal to restore previous question motion.

1963-64: Proposal to reduce cloture rule: 3/5 vote (Anderson).

1963-64: Proposal to reduce cloture rule to majority vote of the entire
Senate 15 days after motion (Humphrey).

1963-64: Proposal to reduce cloture rule: 3/5 vote of entire Senate.
1965-66: Proposal to reduce cloture rule: 3/5 vote (Anderson).

1965-66: Proposal to reduce cloture rule to majority vote of the entire
Senate (Douglas).

1965-66: Proposal to reduce cloture rule to majority vote (Morse).

1965-66: Proposal to reduce cloture rule to 3/5 vote (Miller).

1967-68: Proposal to reduce cloture rule to 3/5 vote (McGovern and
Morton).

1967-68: Proposal to reduce cloture rule to majority vote after 20
days of debate (Kuchel).

1969-70: Proposal to reduce cloture rule to 3/5 vote (Church and
Pearson).

1971: Proposal to reduce cloture rule to 3/5 vote (Church and
Pearson).

1971: Proposal to reduce cloture rule: 2/3 vote of all Senators for first

cloture petition; reduce cloture vote requirement by one vote on each
successive cloture vote, until 3/5 vote (Dole).

17
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® 1975: Cloture rule amended to 3/5 vote of entire Senate.

o 1995: Proposal to reduce cloture vote: first vote requirement would
remain 60; second vote requirement would be reduced to 57; third
vote requirement would be reduced to 54; fourth and subsequent vote
requirements would be 51, a majority of the entire Senate (Harkin and
Lieberman).

o 2003: Proposal to reduce cloture vote: first vote requirement would
remain 60; second vote requirement would be reduced to 57; third
vote requirement would be reduced to 54; fourth and subsequent vote
requirements would be 51, a majority of the entire Senate (Miller).

18
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Frequency of attempted filibusters

It is difficult to quantify the number of filibusters that have been attempted in the
history of the United States Senate, in part because it is difficult to identify
precisely when a filibuster is taking place. The taking of a cloture vote (since
cloture was first made available in 1917) is one way to count filibusters, but it is an
imprecise way. Cloture petitions can be used to attempt to limit debate when
debate is being used to delay indefinitely consideration of a matter. But cloture
can also be a simple way to manage the Senate, when there is no actual desire by
any member to engage in a filibuster.

In 1994, the Democratic Study Group of the U.S. House of Representatives
published a study, entitled 4 Look at the Senate Filibuster, which endeavored to
count all filibusters in U.S. Senate history up to that date. The results of that count
are listed below, by number of attempted filibusters per year.

Importantly, this count does not distinguish between filibusters used not to block
all action, but simply to ensure adequate debate and opportunity for amendment,
on the one hand, and filibusters used to block action altogether, on the other hand.
Naturally, only those filibusters of the latter kind trigger constitutional questions.

1841 2 1917 1 1946 4 1972 4 1991 13
1846 2 1919 7 1948 1 1973 4 199222
1850 1 1921 1 1949 1 1974 10 1993 9
1863 1 1922 51 1950 2 1975 12

1865 1 1923 "1 195351 1976 3

1876 1 1925 1 1954 1 1977 4

1879 1 1926 2 1957 1 1978 4

1881 2 1927 6 1960 2 1979 2

1890 3 1928 1 1961 1 1980 9

1893 1 1929 1 19625 2 1981 2

1897 1 1930 2 1963 1 1982 8

1901 1 1931 1 1964 2 1983 8

1903 4 1933 1 1965 3 1984 9

1907 1 1935 5 1966 2 1985 11

1908 1 1936 2 1967 2 1986 12

1911 2 1937 1 1968 2 1987 9

1913 1 1939 1 1969 3 1988 12

1914 5 1942 1 19705 1989 10

1915 1 1944 1 1971 4 1990 14
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The Dark History of the Filibuster

Arguably, the history of the filibuster is largely the history of obstruction to the
progress of civil rights, including the feared filibuster of Thurgood Marshall and
the current filibusters of Miguel Estrada and Justice Priscilla Owen.

1841: John C. Calhoun fought Henry Clay’s efforts to restore the
previous question motion and his alternative proposal to impose time
limits on debates. Calhoun was motivated by a desire to accommodate
the views of the slaveholding white South.

1879, 1890-91: Senator George Hoar tried to end Democratic filibuster of
bill to allow military to police elections and combat intimidation of black
voters in the South. Bill killed.

1922, 1935, 1938: Anti-lynching legislation filibustered.
1942, 44, 46: Anti-poll-tax legislation filibustered.

1946, 1950, 1957, 1960, 1962, 1964, 1965, 1966, 1968, 1972, 1975:
Filibusters of anti-race discrimination statutes in employment, housing,
public accommodation, and voting

1961: President Kennedy gave Marshall a recess appointment to the
Second Circuit after determining that Senate Democrats might not
quickly confirm him, and then sent his nomination to the Senate for its
consideration. Senate Democrats considered, but ultimately decided not
to conduct, a filibuster against Marshall. The Senate did not confirm
Marshall, however, until eleven months after he first began serving his
recess appointment. Marshall would serve on the Second Circuit until
appointed Solicitor General in 1965, and then Associate Justice in 1967.2

2003: A bipartisan majority of Senators is prepared to confirm Miguel
Estrada to the federal bench and make him the first Hispanic ever to
serve on the prestigious U.S. Court of Appeals for the D.C. Circuit, but a
partisan minority of 45 Democrats will not allow the Senate to vote on
his nomination.

2

See Mark V. Tushnet, Making Constitutional Law: Thurgood Marshall and the Supreme Court, 1961-1991,

at 9-13 (1997).
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FILIBUSTERS AND THE CONSTITUTION

Majority vs. supermajority voting rules in the Constitution

The text of the Constitution nowhere contemplates a supermajority vote
requirement to confirm judges. To the contrary, Article II states that “[t]he
President . . . shall nominate, and by and with the Advice and Consent of the
Senate, shall appoint . . . Judges.” It has long been understood that simple majority
vote is always the implicit rule except where the Constitution expressly states

otherwise.

o As the Supreme Court unanimously held in United States v. Ballin
(1892), “the general rule of all parliamentary bodies is that, when a
quorum is present, the act of a majority of the quorum is the act of the
body. This has been the rule for all time, except so far as in any given
case the terms of the organic act under which the body is assembled have
prescribed specific limitations.”

J Section 41 of Thomas Jefferson’s Manual of Parliamentary
Procedure, which still governs the House today, and which Thomas
Jefferson used to govern the Senate when he was Vice President, states:
“The voice of the majority decides. For the lex majoris partis is the law
of all councils, elections, &c. where not otherwise expressly provided.”

® In Federalist 22, Alexander Hamilton declared that “the fundamental
maxim of republican government . . . requires that the sense of the
majority should prevail.”

o In Federalist 58, James Madison stated that “the fundamental principle
of free government would be reversed” if supermajority voting
requirements were the norm. “It would be no longer the majority that
would rule: the power would be transferred to the minority.”

21
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Had the Founders intended to impose supermajority requirements for the
confirmation of nominees, they presumably would have done so explicitly. For

example:

® “[T]he Concurrence of two thirds” of either the House or the Senate is
required to expel a Member of Congress under Atrticle I, Section 5.

° “[NJo Person shall be convicted” by the Senate in an impeachment trial
“without the Concurrence of two thirds of the Members present,”
according to Article I, Section 3.

o Legislation can be enacted over presidential veto if “two thirds” of each
House approves, pursuant to Article I, Section 7.

® The President is authorized to ratify treaties only if “two thirds of the
Senators present concur,” under Article II, Section 2.

° Congress may propose amendments to the Constitution “whenever two
thirds of both Houses shall deem it necessary,” according to Article V.

o Under the Fourteenth Amendment, Congress is authorized, “by a vote of
two-thirds of each House,” to remove the disability from federal service
of rebels who, having previously sworn allegiance to the United States as
a federal or state office, subsequently supported the Confederacy during
the Civil War.

e Under the Twenty-Fifth Amendment, Congress may determine “by two-
thirds vote of both Houses” that “the President is unable to discharge the
powers and duties of his office.”

In addition, article 9 of the Articles of Confederation stated that “[t]he United
States in Congress assembled shall never . . . appoint a commander in chief of the
army or navy, unless nine States assent to the same.”

In light of these express supermajority voting requirements, it seems clear that the
Founders did not intend to impose a supermajority voting rule for the confirmation

of judges.
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Finally, it would be odd to argue, for example, that treaties require a two-thirds
vote, but that the Senate can set any vote requirement it wants for nominees —
including a vote requirement even higher than two-thirds. The Founders clearly
intended for Senate consent to treaties to be more difficult to obtain than Senate
consent on nominees.

Indeed, the Senate Rules contemplate, but nowhere explicitly state, that a simple

majority is required to confirm Presidential nominees. No express rule is
necessary, because the constitutional implication is clear and unrebuttable.

23




May 1, 2003

Extraconstitutional supermajority voting rules

Given that the Constitution implicitly establishes a majority vote requirement for
the confirmation of judicial nominees, it seems reasonable to conclude that the
Senate may not use its power to make rules to add an extraconstitutional
supermajority vote requirement.

After all, the Senate’s power to make its own rules is not unlimited. As the
Supreme Court unanimously held in United States v. Ballin (1892), “[t]he
constitution empowers each house to determine its rules of proceedings. It may
not by its rules ignore constitutional restraints or violate fundamental rights, and
there should be a reasonable relation between the mode or method of proceeding
established by the rule and the result which is sought to be attained.”

A supermajority cloture rule to ensure adequate debate is one thing. Supermajority
vote requirements to close debate prematurely arguably survives the Ballin test of
reasonableness. But use of that supermajority cloture rule to effectively change
the Constitution and increase the vote requirement altogether is quite another
thing. At least as an initial matter, it is difficult to see how such a regime could
survive scrutiny under Ballin.

o The strongest counterargument is that there is a long tradition of
filibusters and supermajority cloture vote requirements preventing the
enactment of legislation in the Senate. (This tradition is bolstered by
House Rule XXI(5), enacted as part of the Contract with America in
1995, under which tax increases can be enacted only by a 3/5 vote.)

The best legal response is that this tradition, however regrettable, at most
applies primarily to legislation, and not to nominations. Moreover, as
explained in the following pages, there are important constitutional
distinctions between Congress’s power with respect to legislation and its
power respect to nominations.

o A second counterargument is that the cloture rule is not a substantive rule
on the merits of the underlying matter, but rather a mere procedural rule.

The best response is that such a distinction, especially when the cloture
rule is being used effectively to change the vote requirement on the
underlying matter, and not merely to ensure adequate debate, elevates
form over substance and violates the Ballin rule of reasonableness.
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Prominent Democrats Who Call ALL Filibusters Unconstitutional

A number of prominent Democrats have previously argued that all filibusters —
whether of legislation or any other matter requiring majority rule under the
Constitution — are unconstitutional:

# Senator Lieberman on January 4, 1995: “the filibuster rule . . . there is
no constitutional basis for it. . . . it is, in its way, inconsistent with the
Constitution, one might almost say an amendment of the Constitution by
rule of the U.S. Senate.” And on January 5: “The Constitution states only
five specific cases in which there is a requirement for more than a
majority to work the will of this body: Ratification of a treaty, override of
a Presidential veto, impeachment, adoption of a constitutional
amendment, and expulsion of a Member of Congress. In fact, the
Framers of the Constitution considered other cases in which a
supermajority might have been required and rejected them. And we by
our rules have effectively amended the Constitution--which I believe,
respectfully, is not right--and added the opportunity of any Member or a
minority of Members to require 60 votes.” Congressional Record.

o Senator Daschle on January 30, 1995: “the Constitution is
straightforward about the few instances in which more than a majority of
the Congress must vote: A veto override, a treaty, and a finding of guilt
in an impeachment proceeding. Every other action by the Congress is
taken by majority vote. The Founders debated the idea of requiring more
than a majority . . . . They concluded that putting such immense power
into the hands of a minority ran squarely against the democratic principle.
Democracy means majority rule, not minority gridlock.” CR.

® Senator Harkin on March 1, 1994: “I really believe that the filibuster
rules are unconstitutional. I believe the Constitution sets out five times
when you need majority or supermajority votes in the Senate for treaties,
impeachment.” CR.

® Lloyd Cutler on April 19, 1993: “requirements of 60 votes to cut off
debate and a two-thirds vote to amend the rules are both
unconstitutional.” And again on May 3, 1993: “the Senate rule requiring
a super-majority vote to cut off debate is unconstitutional” Wash. Post.

The argument, if anything, is even stronger with respect to judicial nominations.
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Filibustering Legislation vs. Nominations

It is well established that Congress retains primary responsibility over legislation,
while the President retains primary responsibility over the appomtment power.

® Under Article I, Section 1, “[a]ll legislative Powers herein granted” are
vested in Congress.

® The power to appoint judges and executive officials, by contrast, are
vested in the President pursuant to Article II, Section 2.

It is well established that, unlike the power to enact legislation, the appointment
power is an executive power.

o The Senate itself recognizes this dichotomy by establishing two separate
calendars of business: the legislative calendar and the executive calendar.
Senate business on nominations is recorded in a separate Senate executive
journal, conducted during executive session, and coordinated by an
executive clerk.

Thus, the Senate’s tradition of allowing a minority to obstruct legislation by
filibuster does not, alone, justify allowing a minority to obstruct nominations.
Even assuming that the Senate’s power to make rules extends to supermajority
vote requirements in the legislative context, it does not automatically follow that
such power extends to nominations as well. After all, the constitutional structure
of our government dictates that the Senate’s power with respect to nominations is
necessarily narrower than its power with respect to legislation.

o Under traditional separation of powers analysis, Congressional incursions
into executive power — such as the power of appointment — are construed
narrowly, and are not permitted absent a clear expression in the
constitutional text.

o As Alexander Hamilton once noted, and the Supreme Court once
quoted, “The general doctrine of our Constitution then is that the
executive power of the nation is vested in the President, subject only
to the exceptions and qualifications, which are expressed in the
instrument.” Mpyers v. United States, 272 U.S. 52, 138-39 (1926).
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The Founders deliberately made it difficult to enact legislation, by
imposing both the constitutional requirement of bicameralism — approval
by two separately elected representative bodies — and the element of
presentment — approval by the President, or in the alternative, the
approval of two-thirds of each house of Congress. The Founders did not
intend, by contrast, to make it difficult to appoint individuals to
government office. To the contrary, Article II mandates that the
President “shall nominate” and, with the Senate’s consent, “shall
appoint” individuals such as judges.

Filibusters of nominations are offensive to constitutional structure and
separation of powers, because they effectively re-order the Constitution’s
allocation of executive power with respect to appointments. The Senate
may not by rule enhance its own power at the expense of the President by
giving itself a larger role in the appointment process than originally
contemplated by the Constitution.

o As D.C. Circuit Chief Judge Harry Edwards once explained, “[i]f
Congress is allowed to employ the rulemaking clause to impose new
supermajority requirements beyond those already stated in the
Constitution, the potential for mischief is great.” For example, the
Senate might “adopt an internal rule of procedure that requires the
votes of three-fifths, rather than one-half, of its Members to confirm a
presidential appointee. The Senate, acting unilaterally, could thereby
increase its own power at the expense of the President. I think it is
clear that the Framers never intended for Congress to have such
unchecked authority to impose supermajority voting requirements that
fundamentally change the nature of our democratic processes.”
Skaggs v. Carle, 110 F.3d 831 (D.C. Cir. 1997) (Edwards, C.J.,
dissenting).

o As one legal commentator has noted, “if the Senate were allowed to
adopt such a rule, it would be able singlehandedly to upset the
carefully crafted rules concerning appointment of both executive
officials and judges and to unilaterally limit the power the
Constitution gives to the President in the appointment process. This, I
believe, would allow the Senate to aggrandize its own role and would
unconstitutionally distort the balance of powers established by the
Constitution.” Susan Low Bloch, Congressional Self-Discipline: The
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Constitutionality of Supermajority Rules, 14 Const. Comment. 1, 4
(1997).

Filibusters of judicial nominations are especially offensive because they
offend not only constitutional structure and separation of powers with
respect to the executive branch, but also constitutional structure and
separation of powers with respect to the judiciary. Article III clearly
endeavors to establish an independent judiciary. Increasing the role of
the Senate increases the politicization of the judiciary and presents an
inherent threat to the constitutional independence of the judiciary.
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Absence of Filibuster Practice Against Nominations

Unlike the extensive Senate tradition of using filibusters against legislation to
prevent a majority from enacting laws, no such tradition exists with respect to
judicial nominations.

According to the Congressional Research Service, only one judicial

nominee has ever been blocked by filibuster.

o In 1968, President Lyndon Johnson nominated Justice Abe Fortas to

be Chief Justice, but the Senate defeated a motion to invoke cloture by
a vote of 45-43. In this case, there was apparently no majority of the
Senate that was actually prepared to press its constitutional
prerogative to consent to Fortas. Quite the contrary, Fortas suffered
under a substantial ethical cloud — indeed, one that eventually led him
to resign from the bench altogether, under threat of impeachment. So
the strength of his support was likely quite weak. Moreover,
opposition to Fortas was bipartisan — 24 Republicans and 19
Democrats voted against cloture — a significant obstacle that would
obviously discourage any majority of the Senate from enforcing its
constitutional authority. In any event, President Johnson withdrew
Fortas’s nomination just a few days after the cloture vote, thereby
depriving the Senate from taking further action anyway. In addition,
Fortas was unable to muster the support of 51 votes, let alone 60
votes, to invoke cloture, so it is hardly obvious that Fortas would have
even received a majority had everyone voted.

According to the Congressional Research Service, only two executive
nominees have ever been blocked by filibuster: (1) the 1994 nomination

of Sam Brown to be Ambassador to the Conference on Security and
Cooperation in Europe, and (2) the 1995 nomination of Dr. Henry
Foster to be Surgeon General. Importantly, neither case involved critical
positions in our nation’s government which might have motivated a

majority to press its constitutional right to consent to executive branch

nominees. And in neither situation, of course, presented any threat to the
independence of the judiciary.

The Senate has no tradition of tolerating filibusters of judicial nominees in the face
of majority support. To the contrary, the Senate has repeatedly confirmed judicial
nominees in recent years with the support of less than 60 votes. (See next page.)
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Judges confirmed with less than 60 votes (97th-108th Congresses)

The tradition and practice of the Senate strongly favors confirmation when a
majority of the Senate is prepared to exercise its constitutional power to give its
consent to the President’s judicial nominees. On numerous occasions when a
judicial nominee has enjoyed the support of a majority of Senators, but fewer than
the 60 votes necessary under the Senate’s cloture rule, the Senate has confirmed
the judicial nominee. This Senate tradition and practice has been applied at every
level of the federal judiciary.

Judge Court Vote Date of Vote
J. Harvie Wilkinson IIT 4th Cir. 58-39 Aug. 9, 1984
Alex Kozinski 9th Cir. 54-43 Nov. 7, 1985
Sidney A. Fitzwater N.D. Tex. 52-42 Mar. 18, 1986
Daniel A. Manion 7th Cir. 48-46 June 26, 1986
Clarence Thomas S0 52-48 Oct. 15, 1991
Susan O. Mollway D. Haw. 56-34 June 22, 1998
William A. Fletcher Oth Cir. 57-41 Oct. 8, 1998
Richard A. Paez 9th Cir. 59-39 Mar. 9, 2000
Dennis W. Shedd 4th Cir. 55-44 Nov. 19, 2002
Timothy M. Tymkovich  10th Cir. 58-42 April 1, 2003
Jeffrey Sutton 6th Cir. 52-41 April 29, 2003

N.B. Opponents may cite the one judicial nominee whose confirmation was
actually obstructed by filibuster. In 1968, President Johnson nominated Justice
Abe Fortas to be Chief Justice. The Senate denied cloture by a 4543 vote.

We have a number of responses. The most important is that, in the Fortas case,
there was apparently no majority of the Senate that was actually prepared to press
its constitutional prerogative to consent to Fortas. Quite the contrary, Fortas
suffered under a substantial ethical cloud — indeed, one that eventually led him to
resign from the bench altogether, under threat of impeachment. So the strength of
his support was likely quite weak. Moreover, opposition to Fortas was bipartisan
— 24 Republicans and 19 Democrats voted against cloture — a significant obstacle
that would obviously discourage any majority of the Senate from enforcing its
constitutional authority. In any event, President Johnson withdrew Fortas’s
nomination just a few days after the cloture vote, thereby depriving the Senate
from taking further action anyway. In addition, Fortas was unable to muster the
support of 51 votes, let alone 60 votes, to invoke cloture, so it is hardly obvious
that Fortas would have even received a majority had everyone voted.
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Litigation against supermajority vote requirements

The constitutionality of filibusters, and other attempts to establish
extraconstitutional supermajority voting rules, have been repeatedly challenged in
court, in three distinct cases filed in the District of Columbia. No court has ever
addressed the issue on the merits, however.

Courts instead have dismissed such challenges on procedural grounds —
specifically, the absence of a qualified plaintiff with standing to sue. Moreover, it
may be that courts have no jurisdiction whatsoever over these suits, because such
issues are inherently political questions involving the Senate’s internal rulemaking
procedures and thus cannot be resolved by courts due to separation of powers
concerns. For example, n Nixon v. United States (1993), the Supreme Court held
that courts have no jurisdiction to opine upon the constitutionality of Senate
impeachment trial proceedings and procedures. A similar principle could be
applied to the making and interpretation of Senate rules.

That said, Lloyd Cutler has publicly opined that, “if you were able to get the issue
before a court, it is a winnable case.” Roll Call, Oct. 14, 1993. In two Washington
Post op-eds, Cutler argued that the “requirements of 60 votes to cut off debate and
a two-thirds vote to amend the rules are both unconstitutional.” Washington Post,
Apr. 19, 1993.

o In 1993, Douglas R. Page, a California voter, challenged the
constitutionality of the supermajority voting rule for invoking cloture on
legislation, in a case styled Page v. Dole. In 1994, the district court
dismissed the case for lack of standing. In Page v. Dole, 1996 WL
310132 (D.C. Cir.), the D.C. Circuit ordered that the case be dismissed as
moot, on the ground that the Democrats no longer held a majority of the
Senate.

° Page filed suit again in Page v. Shelby, 995 F. Supp. 23 (D.D.C. 1998).
The court again dismissed the complaint for lack of standing. In doing
so, however, the court noted that “Mr. Page is not challenging a super-
majority requirement for legislative passage, but an internal, procedural
rule requiring a super-majority vote to close debate,” even though such a
distinction may elevate form over substance when the cloture rule is
abused for purposes other than ensuring adequate debate. The D.C.
Circuit affirmed the district court’s dismissal order for substantially the
same reasons, 1998 WL 700165 (D.C. Cir.).
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Relatedly, in Skaggs v. Carle, 110 F.3d 831 (D.C. Cir. 1997), members of
the House of Representatives challenged the constitutionality of the
House’s three-fifths rule for approving tax increases. On appeal, a
majority of the court found no standing for the suit. The court found no
injury in part because “the House Rules allow any Member to introduce a
resolution to amend or to repeal” the three-fifths rule and “any such
resolution could be adopted by the vote of a simple majority.” The court
also noted that “the appellants point to no instance in which a Member . .
. proposed to waive the Rule but the House voted against waiving the
rule.” Accordingly, the rule did “did not appear in practice to prevent a
simple majority from enacting an income tax increase.”

Moreover, Chief Judge Edwards dissented in Skaggs, addressed the
merits, and concluded that the House rule is unconstitutional. He is
apparently the only Article III judge ever to have commented on the
merits of an extraconstitutional supermajority voting rule in a judicial
opinion. He stated that, “[i]f Congress is allowed to employ the
rulemaking clause to impose new supermajority requirements beyond
those already stated in the Constitution, the potential for mischief is
great.” For example, the Senate might “adopt an internal rule of
procedure that requires the votes of three-fifths, rather than one-half, of
its Members to confirm a presidential appointee. The Senate, acting
unilaterally, could thereby increase its own power at the expense of the
President. I think it is clear that the Framers never intended for Congress
to have such unchecked authority to impose supermajority voting
requirements that fundamentally change the nature of our democratic

processes.”

The Edwards dissent is carefully crafted not to condemn filibusters,
however. Quite the contrary, Judge Edwards expressly stated that
“[r]equiring a supermajority to pass a bill into law can be distinguished
from procedural rules — like the Senate cloture rule — that require a
supermajority to bring an issue to a vote. Although such supermajority
requirements may hinder or help a bill to become law, these procedural
rules do not explicitly conflict with the presentment clause requirement
that a bill that has passed be presented to the President.”
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RULEMAKING AND THE CONSTITUTION

Separate and apart from the issue of whether Senate Rules may deny a majority its
constitutional power to consent to judicial nominees is the question whether Senate
Rules may deny a majority its constitutional power to make or change Senate
Rules. Under Rule XXII, debate on a rule change can be forcibly ended only with
the approval of two-thirds of the Senators present and voting. The Constitution
implicitly imposes a majority vote requirement for making rules, however.

. Arguably, a majority of the Senate always retains the constitutional
power to change the rules, regardless of what the Senate Rules
might state. Vice Presidents Richard Nixon and Hubert
Humphrey, in their capacities as presiding officers of the Senate,
and numerous legal scholars, from Erwin Chemerinsky to John
McGinnis, have so opined.

(In previous Congresses, however, this constitutional view has
been rejected by Senate majorities.)

o Just as one Congress cannot enact a law that a subsequent Congress
cannot amend by majority vote, one Senate cannot enact a rule that a
subsequent Senate cannot amend by majority vote.

o Such power would violate our common law understandings that one
parliament cannot bind another. As Blackstone once explained, “Acts
of parliament derogatory from the power of subsequent parliaments
bind not. . . . Because the legislature, being in truth the sovereign
power, is always of equal, always of absolute authority: it
acknowledges no superior upon earth, which the prior legislature must
have been, if it’s ordinances could bind the present parliament.”

o Such power would violate our U.S. Constitution because it would be a
power tantamount to amending the Constitution by majority vote.

o Thus, as the Supreme Court unanimously held in United States v.
Ballin (1892), “[t]he power to make rules is not one which once
exercised is exhausted. It is a continuous power, always subject to be
exercised by the house.”
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After all, “[e]very succeeding legislature possesses the same
jurisdiction and power with respect to them as its predecessors. The
latter have the same power of repeal and modification which the
former had of enactment, neither more nor less. All occupy, in this
respect, a footing of perfect equality. This must necessarily be so in
the nature of things. It is vital to the public welfare that each one
should be able at all times to do whatever the varying circumstances
and present exigencies touching the subject involved may require. A

different result would be fraught with evil.” Newton v. Commissioner
(1879).

“[E]ach subsequent legislature has equal power to legislate upon the
same subject. The legislature has power at any time to repeal or
modify [an] act.” Connecticut Mutual Life Ins. Co. v. Spratley (1898).

It has been argued that, because the Senate is a continuing body, the
Senate may restrict its authority to change its own rules in the future.
Specifically, Senate Rule V states that “[t]he rules of the Senate shall
continue from one Congress to the next Congress unless they are changed
as provided in these rules.”

o But the Senate has precisely the same power to make its rules as the
House. Neither the House nor the Senate possesses the constitutional
power to entrench its own rules as against the will of future
legislators.
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History of Majority Rule to Change Senate Rules

On a number of occasions, individual senators and even Vice Presidents (in their
role as presiding officers of the Senate) have argued or concluded that, as a
constitutional matter, a majority of the Senate has the power to change the rules,
notwithstanding Rule XXII. The entire Senate has rejected such arguments on
every occasion in which the argument has been attempted, however. (Also
noteworthy: in 1967-68 and in 1975, it appears that the constitutional question
could have been decided by non-debatable (and thus non-filibusterable) tabling
motion, and thus by majority vote.)

Individuals whose names are underlined below took the position that Rule XXII
cannot constitutionally prevent a majority from changing the rules.

1953: Senator Clinton Anderson (D-NM) moved at the opening of a new
Congress that the Senate was not constitutionally bound by its old rules,
and that a majority had the constitutional power to adopt new rules. The
motion was tabled by Senator Robert Taft (R-OH) on a 70-21 vote.

1957: Senator Anderson again moved to adopt new rules by majority
vote at the opening of a new Congress, and the motion was again tabled,
this time by Senator Lyndon Johnson (D-TX) on a 55-38 vote. During
the course of debate, however, Vice President Richard Nixon opined that,
as a constitutional matter, the Senate could always adopt new rules by
majority vote regardless of the Senate Rules. He stated that Rule XXII
was unconstitutional as applied to rule changes supported by a majority.
But he also concluded that constitutional questions, unlike
nonconstitutional parliamentary procedural issues, could be decided only
by the Senate itself, and not by the presiding officer.

1959: Senate adopts new rule expressly affirming the Senate’s existence
as a continuing body, stating that “[t]he rules of the Senate shall continue
from one Congress to the next Congress unless they are changed as
provided in these rules.”

1961: Vice President Nixon reaffirmed his 1957 advisory opinion.

1967-68: Senators George McGovern (D-SD) and Thurston Morton (R-
KY) proposed a rules change at the beginning of the Congress, and
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moved that, as a constitutional matter, the Senate could always adopt new
rules by majority vote regardless of the Senate Rules. Senator Everett
Dirksen (R-IL) raised a point of order that McGovern’s motion violates
Rule XXII. McGovern moved to table the Dirksen point of order. Vice
President Hubert Humphrey ruled that the Senate must decide
constitutional questions. Humphrey further ruled that a successful
tabling motion would affirm the validity of McGovern’s constitutional
position. But the McGovern tabling motion failed on a 37-61 vote, and
Dirksen’s point of order subsequently carried on a 59-37 vote. Hence,
the Senate rejected McGovern’s constitutional motion.

1969: Senator Frank Church (D-ID) inquired of the Chair whether a
majority of the Senate could vote to determine the constitutional issue of
the majority’s power to change the rules, notwithstanding Senate Rule
XXII. Vice President Humphrey agreed, stating: “On a par with the right
of the Senate to determine its rules . . . is the right of the Senate, a simple
majority of the Senate, to decide constitutional questions.” The Senate
voted 51-47 in favor of Church’s cloture motion, and Vice President
Humphrey ruled that cloture had been successfully invoked, pursuant to
the Constitution and notwithstanding Senate Rules. But the Vice
President’s decision was appealed and reversed on a 53-45 vote.

1971: Senator Javits appealed the decision of the Chair that cloture on a
rule change had not been invoked pursuant to a 2/3 vote rule, raising the
question whether the Senate could change the rules by majority vote
notwithstanding Rule XXII. Majority Leader Mike Mansfield moved to
table the appeal, and the motion to table carried on a 55-37 vote.

1975: Senator Pearson moved that a majority would be sufficient to
close debate and to adopt a rule change to Rule XXII, notwithstanding
Rule XXII. Mansfield raised a point of order that the effort to end debate
by a simple majority vote violates Senate rules. A constitutional issue
having been raised, Vice President Nelson Rockefeller submitted the
question to the Senate whether Mansfield’s point of order is well taken.
On motion of Senator Mondale, the Senate tabled the point of order by a
5 1-42 vote and thereby temporarily endorsed majority cloture for rule
changes as a constitutional matter. But the Senate subsequently
reconsidered the vote to table Mansfield’s point of order on a 53-38 vote,
the motion to table was then rejected on a 40-51 vote, and the point of
order is sustained on a 53-43 vote.
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The provision of Rule 22 of the Standing Rules of the Senate that provides that an affirmative
vote of “two-thirds of the Senators present and voting” shall be necessary for cloture on a motion
to amend the Senate rules is unconstitutional.

. The Constitution provides: “Each House may determine the Rules of its Proceedings,
punish its Members for disorderly Behaviour, and, with the Concurrence of two thirds,
expel a member.” Art. I, § 5, cl. 2. This provision plainly contemplates that a majority of
each House may determine its rules.

In a single sentence like this, the expressio unius inference is at its strongest. This
sentence certainly appears to contemplate that a different, lower standard will be
required to determine the Rules of Proceedings than to expel a member. Indeed,
James Madison suggested that the two thirds provision be added precisely
because “the right of expulsion ... was too important to be exercised by a bare
majority of a quorum: and in emergencies of faction might be dangerously
abused.” James Madison, 2 Debates in the Federal Convention of 1787, 378.
This indicates that he understood majority rule to be the background principle in
this sentence in particular.

As the Supreme Court stated in a case involving the rulemaking authority of the
House of Representatives: “[T]he general rule of all parliamentary bodies is that,
when a quorum is present, the act of a majority of the quorum is the act of the
body. This has been the rule for all time, except in so far as in any given case the
terms of the organic act under which the body is assembled have prescribed
specific limitations.” United States v. Ballin, 144 U.S. 1, 6 (1892).

. The Constitution prohibits the Senate from requiring a supermajority to change a rule. A
House does not have the power to alienate its (and its successors’) ability to revise its
rules in the future.

It has universally been recognized that, absent a change in the foundational
document, each legislature must have the same powers as its predecessors and its
successors. This means that a legislature cannot bind, and thereby limit, the
power of its successors.

o As Blackstone explained: “Acts of parliament derogatory from the power
of subsequent parliaments bind not ... Because the legislature, being in
truth the sovereign power, is always of equal, always of absolute
authority: it acknowledges no superior upon earth, which the prior
legislature must have been, if it’s [sic] ordinances could bind the present

parliament.” 1

o The Supreme Court has ratified this principle of legislative equality over




time in a long and unbroken string of opinions. For example:

“Every succeeding legislature possesses the same jurisdiction and
power ... as its predecessors. The latter have the same power of
repeal and modification which the former had of enactment,
neither more nor less. All occupy, in this respect, a footing of
perfect equality. This must necessarily be so in the nature of
things. It is vital to the public welfare that each one should be able
at all times to do whatever the varying circumstances and present
exigencies touching the subject involved may require. A different
result would be fraught with evil.” Newton v. Mahoning County
Commissioners, 100 U.S. 548, 559 (1879).

“No legislature can bargain away the public health or the public
morals. The people themselves cannot do it, much less their
servants. The supervision of both these subjects of governmental
power is continuing in its nature, and they are to be dealt with as
the special exigencies of the moment may require. Government is
organized with a view to their preservation, and cannot divest itself
of the power to provide for them. . . . The power of governing is a
trust committed by the people to the government, no part of which
can be granted away. The people, in their sovereign capacity, have
established their agencies for the preservation of the public health
and the public morals, and the protection of public and private
rights. These several agencies can govern according to their
discretion, if within the scope of their general authority, while in
power; but they cannot give away nor sell the discretion of those
that are to come after them, in respect to matters the government of
which, from the very nature of things, must vary with varying
circumstances.” Stone v. Mississippi, 101 U.S. 814, 819-20 (1879)
(internal quotation omitted).

“The power [of each House] to make rules is not one which once
exercised is exhausted. It is a continuous power, always subject to
be exercised by the house. . . ." United States v. Ballin, 144 U S. 1,
5(1892).

“By dedicating the lands thus acquired to a particular public use,
Congress declared a public policy, but did not purport to deprive
itself of the power to change that policy by devoting the lands to
other uses. The dedication expressed no more than the will of a
particular Congress which does not impose itself upon those to
follow in succeeding years.” Reichelderfer v. Quinn, 287 U.S. 315,
318 (1932).




[Add any more recent cases]

o OLC has also embraced this principle:

In considering one supermajority proposal, for example, we
opined: “[U]nlike a constitutional amendment, the draft legislation
would not have a truly binding effect on Congress. Clearly,
Congress cannot by legislation prevent itself from enacting future
legislation pursuant to whatever procedures it chooses to follow at
that future time. A future Congress can always legislatively
change what a previous Congress has done. In a legally
enforceable sense, therefore, such future lawmaking would be
regulated only by the requirements of the Constitution. Thus,
notwithstanding the provisions of the draft bill, a future Congress
could follow whatever procedures it chooses to apply with respect
to a particular appropriations bill, including passage by less than a
supermajority.” Memorandum for Arthur B. Culvahouse, Jr.,
Counsel to the President, from Charles J. Cooper, Assistant
Attorney General, Office of Legal Counsel, Re: Constitutionality
of Draft Budget Process Reform Legislation, at 2 (May 26, 1987).

In reviewing another statute, we found that a provision did purport
to entrench itself, and thus “would prospectively nullify the ability
of Congress and the President to enact effective legislation on a
designated subject.” We concluded that “[sJuch a measure is
incompatible with the provisions for the enactment of laws set
forth in Art. I, § 7 of the Constitution because it purports to
invalidate by statute subsequent legislation duly enacted through
valid constitutional processes.” = Memorandum for the General
Counsel, Department of Veterans Affairs, Re: Gulf War Veterans
Health Statutes, 1999 WL 33219988 (O.L.C.) (1999) (preliminary
print).

o A long line of scholarship also affirms this principle:

In 1868, Thomas Cooley explained: “To say that the legislature

may pass unrepealable laws, is to say that it may alter the very
constitution from which it derives its authority; since in so far as
one legislature could bind a subsequent one by its enactments, it
could in the same degree reduce the legislative power of its
successors, and the process might be repeated until, one by one,
the subjects of legislation would be excluded altogether from their
control, and the constitutional provision, that the legislative power




shall be vested in two houses, would be to a greater or less degree
rendered ineffectual.” Thomas M. Cooley, A Treatise on
Constitutional Limitations 125-26 (photo reprint 1972) (1868).

o “Although the law made by any branch—whether by legislation,
executive order, or judicial decision—may extend beyond the
tenure of particular officeholders, the Constitution limits trans-
temporal commandeering of a branch by its current occupants
through the device of generally preventing any branch from
making the meta-law necessary to tie the hands of future
officeholders of that branch.” Laurence H. Tribe, American
Constitutional Law §2- 3, at 125 n.1 (3d ed. 2000). See also
Catherine Fisk & Edwin Chemerinsky, The Filibuster, 49 Stan. L.
Rev. 181, 245-52 (1996); John O. McGinnis & Michael B.
Rappaport, The Constitutionality of Legislative Supermajority
Requirements: A Defense, 105 Yale L.J. 483, 503-07 (1995);
Nicholas Quinn Rosenkranz, Federal Rules of Statutory
Interpretation, 115 Harv. L. Rev. 2085, 2114- 2120 (2002).

¢ This principle also means that the Senate cannot bind itself through an entire
Congress.
o As OLC has previously stated: “In holding that an act of Congress cannot

bind ‘future Congresses,’ Lopez Andino and other cases using such
phrasing do not implicitly suggest that an act of Congress can bind the

same Congress when that Congress subsequently undertakes to enact

legislation contrary to the earlier enactment. In either circumstance, the

controlling general principle is that an act of Congress (as distinguished,

for example, from an amendment to the Constitution) cannot prohibit the

enactment of subsequent contrary legislation through valid constitutional

processes.” Memorandum for the General Counsel, Department of

Veterans Affairs, Re: Gulf War Veterans Health Statutes, 1999 WL
33219988 (0O.L.C.) (1999), at n.2 (preliminary print).

o In any event, the current Senate has not itself adopted Rule XXII. That
rule remains in effect by virtue of having been adopted in a previous
Congress. [When?]

. The two-thirds cloture rule, even though not a rule on final passage, effectively requires a
supermajority

1 John O. McGinnis & Michael B. Rappaport, The Constitutionality of Legislative Supermajority Requirements: A

Defense, 105 Yale L.J. 483, 505 (1995) (alteration in original) (quoting 1 William Blackstone, Commentaries 90).
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FOR IMMEDIATE RELEASE
May 1, 2003

CORNYN TO CONVENE HEARING TO DISCUSS “FRESH START”
IN JUDICIAL CONFIRMATION PROCESS

Senators, leading constitutional scholars to testify

WASHINGTON — U.S. Sen. John Cornyn, Chairman of the Judiciary Committee’s
subcommittee on the Constitution, announced Thursday a list of witnesses scheduled to testify in
the hearing he will convene on reforming the broken judicial confirmation process. The hearing,
Judicial Nominations, Filibusters, and the Constitution: When a majority is denied its right
to consent, will be held in 226 Dirksen on Tuesday, May 6, 2003 at 2:30 p.m.

The witnesses scheduled to testify are Sens. Zell Miller (D-Ga.), Chuck Schumer (D-NY), and
Arlen Specter (R-Pa.), as well as constitutional scholars Bruce Fein, Fein & Fein; Dean Douglas
W. Kmiec, Catho lic University School of Law; Professor Steven G. Calabresi, Northwestern
School of Law; and Professor John C. Eastman, Chapman Law School.

“These witnesses, with their vast constitutional knowledge and confirmation process expertise,
will provide a broad range of insight and ideas into how best to reform the judicial confirmation
process. We hope to identify not only the flaws in the current system, but how they can best be
addressed,” Sen. Cornyn said. “The hearing will provide a forum for all sides to raise important
concerns and suggestions with the intent of creating a fair and reasonable process of confirming
judicial nominees.”

The hearing comes two years after President Bush announced his first class of nominees to the
federal courts of appeals, including Texas Supreme Court Justice Priscilla Owen, whose
nomination is being filibustered by a partisan minority of the Senate. Five of the 11 nominees
have still not had a vote by the full Senate.

“It’s encouraging that Sen. Schumer, my colleague on the subcommittee, has acknowledged that
the system is broken and has offered a proposal of his own. Our hearing will review his, and
many other proposals,” Chairman Cornyn added.

Sen. Cornyn chairs the subcommittee on the Constitution, Civil Rights & Property Rights, and is
the only former judge on the committee. He also serves on the Armed Services, Environment and
Public Works, and Budget Committees. He served previously as Texas Attorney General, Texas
Supreme Court Justice, and Bexar County District Judge.

-See below for biographies of the witnesses-




Bruce Fein, Fein & Fein

Bruce Fein is a nationally acclaimed expert on constitutional law. He has more than 25 years of
experience in legal fields ranging from antitrust to communications to national security law. He
is former Associate Deputy Attorney General in the Department of Justice and former General
Counsel of the Federal Communications Commission. Both parties in Congress have repeatedly
summoned Mr. Fein to testify on various constitutional subjects. According to National Law
Journal, he is one of the seven most quoted attorneys in the nation. He regularly appears on
national radio and television, including National Public Radio, Face the Nation, C-Span and
MSNBC.

A kk

Douglas W. Kmiec, Catholic University School of Law

One of the nation’s leading experts in constitutional law, Douglas W. Kmiec previously held the
Caruso Family Chair in Constitutional Law at Pepperdine University School of Law. Prior to that
post, he taught constitutional law at the University of Notre Dame for nearly two decades.
Professor Kmiec has previously served as Assistant Attorney General for the Office of Legal
Counsel in the U.S. Department of Justice.

Dean Kmiec has authored or co-authored numerous books and articles on constitutional issues
and the role of the U.S. Supreme Court. These include books co-authored with distinguished
legal historian Stephen B. Presser - The American Constitutional Order, Individual Rights and
the American Constitution, and The History, Structure and Philosophy of the American
Constitution.

%3k ook

Steven G. Calabresi, Northwestern School of Law

Professor Calabresi is a member of the faculty of the Northwestern University School of Law
and is a graduate of the Yale Law School and of Yale College. He served as a Law Clerk to
Justice Antonin Scalia of the United States Supreme Court. From 1985 to 1990, he served in the
Reagan and Bush Administrations working both in the White House and before that in the U.S.
Department of Justice. Since joining the Northwestern Faculty in 1990, Professor Calabresi has
participated in constitutional reform conferences with Eastern European officials.

* %k

John C. Eastman, Chapman School of Law

John Eastman is a Professor of Law at the Chapman University School of Law, specializing in
Constitutional Law and Legal History. He is also the Director of the Center for Constitutional
Jurisprudence, a public interest law firm affiliated with the Claremont Institute for the Study of
Statesmanship and Political Philosophy. Prior to joining the Chapman law faculty, Dr. Eastman
served as a law clerk to the Honorable Clarence Thomas, Associate Justice, Supreme Court of
the United States.
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. The Senate proceeded to the consideration of
the bill for registering and clearing of vessels,
regulating the coasting trade, and for other pur-
poses. =
Ordered, That the bill

2 be read the third time
fo-morrow. S e
- >The Senate entered on Executive business.
hey proceeded to consider the report made by
M. IzaRb, yesterday, -as follows:

The committee appointed to wait on the Presi-
dent of the United §tates, and confer with him
on the mode of communication proper to be pur-
sued between him and the Senate, in the forma-
tion of treaties, and making appointments to
offices, reported: : L

Resolved, That when nominations shall be made in
writing by the President of the United States to the
Senate, a future day shall be assigned, unless the Senate
unanimously direct otherwise, for taking them into con-
sideration; that when the President of the United States
shall meet the Senate in the Senate Chamber, the Presi-
dent of the Senate shall have a chair on the floor, be
considered as at the head of the Senaf , and his chair
shall be assigned to the President of the United States;
that when the Senate shall be convened by the Presi-
dent of the United States to any other place, the Presi-
dent of the Senate and Senators shall attend at the
place appointed. The Secretary of the Senate shall
also attend to take the minutes of the Senate.

‘That all questions shall be put by the President of
the Senate, either in the presence or absence of the
President of the United States; and the Senators shall
signify their assent or dissent by answering, viva voce,
aye or no.

Another Message was received from the Presi-
DENT, Viz:

Gentlemen of the Senate :

In addition to the nomination which I made yes-
terday, of Benjamin Lincoln, as one of three com-
missioners to be employed to negotiate a treaty with
the Southern Indians, I now nominate Cyrus Griffin
and David Humpbhreys, as the two other commissioners
to be employed to negotiate the before-mentioned treaty.

GEO. WASHINGTON.
New Yorxk, August 21, 1789, ;

" Proceeded to the consideration of the last re-
cited nominations, and the Senate did advise and
consent to the appointments accordingly.

" Also, the following Message :

Gentlemen of the Senate
The President of the United States will meet the
Senate, in the Senate Chamber, at half-past eleven
o’clock to-morrow, to advise with them on the terms of
the treaty to be negotiated with the Southern Indians,
it ) GEO. WASHINGTON.
New Yorxk, August 21, 1789,
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the United States, and confer-with him on the,

* | '6f land of “ten :
‘)| together with a draft of the said trac
-|'on the table for cohsideration, '@ <7 " 44 -

{5, 0 ME“-’}‘ e Jasis mbw
memorial” of John ‘Cox: ﬁd'others, citi-
zens of the Btate of New Jersey-and of the State
of Pennsylvania;“praying that the faturé seatrof
Government might b¢ established ‘oncthe banks of
the Delaware, and proposing'a cession of ‘a tract
miles square; was then'fead,’ and
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" Proceeded to the third reading of the bill for

registering and clearing of vessels, regulating the
coasting trade, and for other purposes; and after

| progress, . . :

he Senate
WRES8e . oy o Bain aras -3 5 o TERsan .
. The PresiDENT OoF THE UNITED STATES came
into the Senate. Chamber, attended by General
Knox, and laid before the Senate the following
statement of facts, with the questions thereto an-
nexed, for their advice and consent: 3 o

“To conciliate the powerful tribes of Indians
in the southern district, amounting probably to
fourteen thousand ﬁghtin% men, and to attach

t

again entered on Executive busi-

| them firmly to the United States, may be regard-
ed as highfy worthy of the serious attention of
Government. S 3

“The measure includes not only peace and se-
curity to the whole southern frontier, but is caleu-
lated to form a barrier against the colonies of a
European Power, which in the mutations of
policy, may one day become the enemy of the
United States. The fate of the Southern States,
therefore, or the neighboring colonies, may princi-

ally depend on the present measures of the
nion towards the Southern Indians. ’

“By the papers which have been laid before
the Senate, it will appear that, in the latter end
of the year 1785, and the beginning of 1786, trea-
ties were formed by the United States with the
Cherokees, the Chickasaws, and Choctaws. The
report of the commissioners will show the rea-
sons why a treaty was not formed at the same
time with the Creeks.

“It will also appear by the papers, that the
States of North Cparolina and Georgia protested
against said treaties as infringing their legislative
rights, and being contrary to the confederation.
It will further appear, by the said papers, that the
treaty with the (g'nerokees has been entirely vio-
lated by the disorderly white people on the fron-
tiers of North Carolina.

“The opinion of the late Congress respecting
the said violation will sufficiently appear by the
proclamation which they caused to be issued on
the 1st September, 1788.

“By the public newspapers, it appears, that on
the 16th June last, a truce was concluded with the
Cherokees, by Mr. John Steele, on behalf of the
State of North Carolina; in which it was stipu-
lated that a treaty should be held, as soon as pos-
sible, and that in the meantime all>hostilities
should cease on either side.

“As the Cherokees reside principally within
the territory claimed by North Carolina, and as
that State is not a member of the present Union,

it may be doubted whether any efficient measures




Dear Senator Schumer:

On behalf of President Bush, I write in response to your letter of April 30.

You propose that the President and Senate leader of the opposite party select in equal
numbers members of citizen judicial nominating commissions in each State and circuit who
would then select one nominee for each judicial vacancy. The President then would be required
to nominate the individual selected by the commission and the Senate required to confirm that
individual, at least absent “evidence” that the candidate is “unfit for judicial service.” You
propose this as a permanent change to the constitutional scheme for appointment of federal
judges.

We appreciate and share your stated goal of repairing the “broken” judicial confirmation
process and the “vicious cycle” of “delayed” Senate nominees. But we respectfully disagree
with your proposal as inconsistent with the Constitution, with the history and traditions of the
Nation’s federal judicial appointments process, and with the soundest approach for appointment
of highly qualified federal judges, as the Founders determined. Rather, as President Bush and
many Senators of both parties have stated in the past, the solution to the broken judicial
confirmation process is for the Senate to exercise its constitutional responsibility to vote up or
down on judicial nominees within a reasonable time after nomination, no matter who is President
or which party controls the Senate.

L The Constitution, the Current Problem, and the Solution

Article II of the Constitution provides: The President “shall nominate, and by with the
Advice and Consent of the Senate, shall appoint . . . Judges of the supreme Court, and all other
Officers of the United States . .. .” During the first Congress and throughout most of this
Nation’s history, the Senate has both recognized and exercised its constitutional responsibility
under Article II to hold majority, up-or-down votes on a President’s nominees within a
reasonable time after nomination. The Framers intended that the Senate vote on nominations
would prevent Presidential appointment of “unfit characters from State prejudice, from family
connection, from personal attachment, or from a view to popularity.” Federalist 76.

Your proposal would effectively transfer the nomination power of the President and the
confirmation power of the Senate to a group of unelected and unaccountable private citizens. As
the Supreme Court has explained, however, the Appointments Clause is “more than a matter of
etiquette or protocol; it is among the significant structural safeguards of the constitutional
scheme. By vesting the President with the exclusive power to select the principal (noninferior)
officers of the United States, the Appointments Claude prevents congressional encroachment
upon the Executive and Judicial Branches. This disposition was also designed to assure a higher
quality of appointments: the Framers anticipated that the President would be less vulnerable to
interest-group pressure and personal favoritism than would a collective body.” Edmond v.

l‘Q




United States, 520 U.S. 651, 659 (1997) (citations omitted). Importantly, as the Supreme Court
has also explained, the Appointments Clause not only guards against encroachment “but also
preserves another aspect of the Constitution’s structural integrity by preventing the diffusion of
the appointment power.” Freytag v. CIR, 501 U.S. 868, 878 (1991). Therefore, “neither
Congress nor the Executive can agree to waive this structural protection” afforded by the
Appointments Clause. /d. at 880. These principles and precedents amply demonstrate the
constitutional and structural problems with any proposal to transfer the constitutional
responsibilities of the President and the Senate to a group of unelected and unaccountable private
citizens.

That said, we very much appreciate your recognition that the Senate’s judicial
confirmation process is “broken.” The precise problem, in our judgment, is that the Senate has
too often failed in recent years to hold votes on judicial nominees within a reasonable time after
nomination (often because a minority of Senators has used procedural tactics to prevent the
Senate from voting and expressing its majority will). Many appeals court nominees have waited
years for votes; many others have never received votes. Today, for example, although the Senate
never before has denied a vote to an appeals court nominee on account of a filibuster, a minority
of Senators are engaged in unprecedented simultaneous filibusters to prevent up or down votes
on two superb nominees, Priscilla Owen and Miguel Estrada, who were nominated two years ago
and who have the support of a majority of the Senate.

The problem of the Senate not holding votes on certain judicial nominees is a relatively
recent development, albeit not new to this Presidency. In the Administrations of both President
George H.W. Bush in the 102™ Congress and President Clinton in the 106™ Congress, for
example, too many appeals court nominees never received up-or-down votes. As President Bush
has explained, however, the problem has persisted and significantly worsened in the 107" and
108™ Congresses during this President’s tenure.

President Bush’s commitment to solving this problem also is not new. In June 2000,
during the Presidential campaign, then-Governor Bush emphasized that the Senate should hold
up-or-down votes on all nominees within a reasonable time after nomination (60 days). Last fall,
after two additional years of Senate delays that were causing a judicial vacancy crisis (an
“emergency situation,” in the words of the American Bar Association), the President proposed a
comprehensive three-Branch plan to solve the problem. President Bush stated that this three-
Branch plan should apply now and in the future, no matter who is President or which party
controls the Senate. In particular, he proposed that judges provide one-year advance notice of
retirement where possible; in March 2003, the Judicial Conference adopted the President’s
recommendation. The President proposed that Presidents nominate judges within 180 days of
learning of a vacancy; the President is complying with this part of the plan and already has
submitted nominations, for example, for the 15 new judgeships created on November 2, 2002.
The President also proposed that the Senate vote up or down on judicial nominees within 180
days of receiving a nomination, a generous period of time for all Senators to evaluate nominees
and to have their voices heard and their votes counted.

In the past, you and Senators of both parties have publicly agreed with the need for
timely Senate votes on judicial nominees. On March 7, 2000, for example, you stated: “The




basic problem is it takes so long for us to debate those qualifications. It is an example of
Government not fulfilling its constitutional mandate because the President nominates, and we are
charged with voting on the nominees. . . . 1also plead with my colleagues to move judges with
alacrity — vote them up or down. But this delay makes a mockery of the Constitution, makes a
mockery of the fact that we are here working, and makes a mockery of the lives of very sincere
people who have put themselves forward to be judges and then they hang out there in limbo.”
J-ime \‘(
In the 2000 campaign, moreover, several Democrat s such as Senator Leahy and

Senator Harkin publicly and expressly agreed with “Governor Bush’s proposal for timely

votes on nominees. In addition, Senator SpecgerTn 2002, Senator Leahy in 1998, and Senator

Bob Graham in 1991 all introduced Sen roposals to ensure timely up-or-down votes on

judicial nominees. The Chief Justice #£peaking on behalf of the federal Judiciary, also has

expressly asked the Senate to ensurdfup-or-down votes on nominees. And the American Bar

Association, for its part, adopted a resolution last summer asking the Senate to hold prompt votes

on judicial nominations, stating: “Vote them up or down, but don’t hang them out to ¢

In seeking to fix the broken Senate confi
and other Senators consider these past statements\a
below, and ensure timely up-or-down Senate votes on all judicial nommees, no matter who is
President or which party controls the Senate:

° Senator Leahy on October 3, 2000, stated: “Governor Bush and I, while we
disagree on some issues, have one very significant issue on which we agree. He
gave a speech a while back and criticized what has happened in the Senate where
confirmations are held up not because somebody votes down a nominee but
because they cannot ever get a vote. Governor Bush said: You have the nominee.
Hold the hearing. Then, within 60 days, vote them up or vote them down. Don’t
leave them in limbo. Frankly, that is what we are paid to do in this body. We are
paid to vote either yes or no — not vote maybe. When we hold a nominee up by
not allowing them a vote and not taking any action one way or the other, we are
not only voting ‘maybe,’ but we are doing a terrible disservice to the man or
woman to whom we do this.”

° Senator Leahy on June 18, 1998, stated: “I have stated over and over again
on this floor that I would refuse to put an anonymous hold on any judge;
that I would object and fight against any filibuster on a judge, whether it is
somebody I opposed or supported; that I felt the Senate should do its duty.
If we don'’t like somebody the President nominates, vote him or her down.
But don’t hold them in this anonymous unconscionable limbo, because in
doing that, the minority of Senators really shame all Senators.”

) Senator Daschle on October 5, 1999, stated: “As Chief Justice Rehnquist has
recognized, ‘The Senate is surely under no obligation to confirm any particular
nominee, but after the necessary time for inquiry it should vote him up or vote
him down.” An up or down vote, that is all we ask for Berzon and Paez. And




after years of waiting, they deserve at least that much. . . . I find it simply baffling
that a Senator would vote against even voting on a judicial nomination.”

Senator Harkin on September 14, 2000, stated: “I’ll just close by saying that
Governor Bush had the right idea. He said the candidate should get an up or
down vote within 60 days of their nomination.”

s Senator Harkin on October 6, 2000, stated that then-Governor Bush’s
proposal for an up-or-down vote within 60 days of nomination was a
“great idea.”

Senator Biden on March 19, 1997, stated: “I respectfully suggest that everyone
who is nominated is entitled to have a shot, to have a hearing and to have a shot to
be heard on the floor and have a vote on the floor.”

Senator Bob Graham on April 24, 1991, introduced a bill that would require the
Judiciary Committee to report a nomination within 90 days of nomination and
would require an up-or-down vote on the floor within 120 days of nomination.
Senator Graham stated: “I consider it a judicial emergency when a judgeship is
vacant for one day more than necessary.”

Senator Kennedy on February 3, 1998, stated: “We owe it to Americans across the
country to give these nominees a vote. If our Republican colleagues don’t like
them, vote against them. But give them a vote.”

° On September 21, 1999, Senator Kennedy stated: “It is true that some
Senators have voiced concerns about these nominations. But that should
not prevent a roll call vote which gives every Senator the opportunity to
vote ‘yes’ or ‘no.’ . .. These delays can only be described as an
abdication of the Senate’s constitutional responsibility to work with the
President and ensure the integrity of our federal courts.”

Senator Durbin on September 28, 1998, stated: “I am not suggesting that we
would give our consent to all of these nominees. I am basically saying that this
process should come to a close. The Senate should vote.”

Senator Feinstein on September 16, 1999, stated: “A nominee is entitled to a vote.
Vote them up; vote them down.”

o Senator Feinstein on October 4, 1999, stated: “Our institutional integrity
requires an up-or-down vote.”

Senator Harry Reid on June 9, 2001, stated: “I think we should have up-or-down
votes in the committee and on the floor.”




Senator Feingold on March 8, 2000, stated: “All Judge Paez has ever asked for
was this opportunity: an up or down vote on his confirmation. Yet for years, the
Senate has denied him that simple courtesy.”

Senator Kohl on September 21, 1999, stated: “These nominees, who have to put
their lives on hold waiting for us to act, deserve an up or down vote.”

° Senator Kohl on May 15, 1997, stated: “[L]et’s breathe life back into the
confirmation process. Let’s vote on the nominees who already have been
approved by the Judiciary Committee, and let’s set a timetable for future
hearings on pending judges. Let’s fulfill our constitutional
responsibilities.”

Senator Lincoln on September 14, 2000, stated: “If we want people to respect
their government again, then government must act respectably. It’s my hope that
we’ll take the necessary steps to give these men and these women especially the
up or down vote that they deserve.”

Senator Boxer on January 28, 1998, stated: “I think, whether the delays are on the
Republican side or the Democratic side, let these names come up, let us have
debate, let us vote.”

° Senator Boxer on May 14, 1997, stated: “According to the U.S.
Constitution, the President nominates, and the Senate shall provide advice
and consent. It is not the role of the Senate to obstruct the process and
prevent numbers of highly qualified nominees from even being given the
opportunity for a vote on the Senate floor.”

Senator Sarbanes on December 15, 1997, stated: “This politicization . . . has been
extended to include the practice of denying nominees an up or down vote on the
Senate floor or even in the Judiciary Committee. If the majority of the Senate
opposes a judicial nominee enough to derail a nomination by an up or down vote,
then at least the process has been served.”

@ Senator Sarbanes on March 19, 1997, stated: “It is not whether you let the
President have his nominees confirmed. You will not even let them be
considered by the Senate for an up-or-down vote. That is the problem
today.”

Senator Levin on September 14, 2000, stated: “The truth of the matter is that the
leadership of the Senate has a responsibility to do what the Constitution says we
should do, which is to advise and at least vote on whether or not to consent to the
nomination of nominees for these courts.”



° Senator Levin on May 24, 2000, stated: “These Michigan candidates . . .
deserve to have an up or down vote on their nominations. . . . The Senate
slowdown has a serious impact on the administration of justice.”

I1. Other Points Regarding Your Proposal
I also want to make three other points regarding your proposal.

First, contrary to an implicit suggestion in your proposal, the members of these citizen
committees themselves will bring their own views about the best qualities for judicial candidates,
and their own preferences and visions and ideologies. But there is an important difference
between these private citizens, on the one hand, and the President and 100 Senators, on the other.
The American people did not elect these citizens to exercise this critical constitutional
responsibility and cannot hold them accountable for their exercise of it.

Moreover, the Framers of the Constitution expressly considered and rejected a committee
nomination process, concluding that such a process was unlikely to focus on the “intrinsic merit
of the candidate.” Federalist 76. As Hamilton explained, “in every exercise of the power of
appointing to offices by an assembly of men we must expect to see a full display of all the
private and party likings and dislikes, partialities and antipathies, attachments and animosities,
which are felt by those who compose the assembly.” It will “rarely happen that the advancement
of the public service will be the primary object either of party victories or of party negotiations.”

By contrast, “[t]he sole and undivided responsibility of one man” — the President — “will
naturally beget a livelier sense of duty and a more exact regard to reputation. He will, on this
account, feel himself under stronger obligations, and more interested to investigate with care the
qualities requisite to the stations to be filled, and to prefer with impartiality the persons who may
have the fairest pretensions to them.” The Framers wanted the President alone to exercise the
power of nomination, moreover, because the “blame of a bad nomination would fall upon the
President singly and absolutely.” In a committee nomination process, by contrast, “all idea of
responsibility is lost.”

For these reasons, the Framers concluded that the President alone was to nominate and
the Senate as a body was to vote up or down on the President’s nominations.

Second, you explain that your proposal would ensure the merit of federal judges. In your
letter to President Bush of March 16, 2001, however, you and Senator Leahy expressed the view
that the American Bar Association ratings provide “unique, unbiased and essential information”
about judicial candidates, and provide an “independent, apolitical” evaluation of their
qualifications. You referred to the ABA rating as the “gold standard” for evaluating nominees.
All 42 of the President’s appeals court nominees rated so far have received “well-qualified” or
“qualified” ABA ratings. By the standard outlined in your letter of March 16, 2001, all of these
appeals court nominees warrant your support.

Third, you explain that your proposal would avoid “extremist” judges. The Framers
intended that the President would nominate judges and the Senate as a body would vote up-or-




down on the nominations to express the majority will of the Senate. The constitutional scheme
of Presidential appointment and majority vote in the Senate ensures that the nominees are not
unfit. And your proposal would not preclude judges you might label as “extremist” from
emerging from the citizen committees. Indeed, even more troubling is the fact that your proposal
would not prevent judges whom both the President and a majority of the Senate might view as
“extremist” from emerging from the citizen committees, yet the President and Senate would be
essentially powerless to prevent the appointment.

One final point warrants mention. We assume that you include Miguel Estrada and
Priscilla Owen in your description of “extremists” given the extraordinary ongoing filibusters of
their nominations. But Miguel Estrada and Priscilla Owen represent the mainstream of
American law and American values, as indicated by the fact that the President nominated them
and a majority of the Senate supports them. Moreover, Miguel Estrada is supported by
prominent Democrat lawyers such as Seth Waxman and Ron Klain and by a bipartisan group of
14 former colleagues in the Solicitor General’s office, among many others. He worked for four
years in the Clinton Administration. He was unanimously rated “well-qualified” by the
American Bar Association. Priscilla Owen is supported by three former Democrat Justices on
the Texas Supreme Court with whom she served and 15 past Presidents of the State Bar of
Texas. She also received a unanimous “well-qualified” rating from the American Bar
Association.

These two nominees are the mainstream. It bears note, moreover, that you and other
Democrat Senators have supported nominees such as Jay Bybee and Michael McConnell who
(unlike Mr. Estrada and Justice Owen) have taken strong and significant public positions
contrary to yours on issues that concern you. We believe that an unfair double standard is being
applied to both Miguel Estrada and Priscilla Owen.

* %k %

We appreciate your desire to fix the broken judicial confirmation process. The President
believes that the fix is for the Senate to exercise its constitutional responsibility and ensure that
every judicial nominee receives an up-or-down Senate vote within a reasonable time after
nomination, no matter who is President or which party controls the Senate.

Sincerely,
Alberto R. Gonzales
Counsel to the President

The Honorable Charles Schumer
United States Senate

Copy: The Honorable Bill Frist
The Honorable Thomas Daschle
The Honorable Orrin Hatch




The Honorable Patrick Leahy
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