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PROTOCOL
For Document Production By The Executive Office Of The President And
Office Of The Vice President
In Response To The May 22, 2002 Subpoenas
From The Senate Committee on Governmental Affairs

June 4, 2002
DEFINITIONS
(a) “Document” or “Documents” refers to any and all documents produced by the
Executive Office of the President or the Office of the Vice President (and all
copies thereof) in response to the subpoenas dated May 22, 2002 from the Senate
Committee on Governmental Affairs.

“Committee” refers to the Senate Committee on Governmental Affairs.

“Producing Party” refers to the Executive Office of the President or the Office of
the Vice President.

“ Investigation” refers to the investigation by the Senate Committee on
Governmental Affairs regarding Enron Corp.

“Designated staff” are staff designated by the Governmental Affairs Committee
Chairman or Ranking Member as having access to the Documents. Designated
staff may include only Committee staff or staff for Committee Members and will
be limited to staff the Chairman or Ranking Member determines are necessary to
serve the purposes of the Investigation and to staff Committee Members.

CLASSIFIED DOCUMENTS

Documents that are classified will be handled in accordance with existing Senate
procedures.

ACCESS TO DOCUMENTS

(a) The Committee will maintain the Documents, and all copies thereof, in secure
rooms (in which alarms will be installed as quickly as possible) in the Majority
and Minority Committee offices at all times (except for depositions, witness
interviews, other investigative purposes in furtherance of the Committee’s work,
or for review by Members). Any removal of the Documents for “ other
investigative purposes in furtherance of the Committee’s work” shall be approved
in advance by either the Chairman or the Ranking Member. The specially
designated secure document rooms will be subject to the following security




(b)

protocols:

(1)

(ii)

(iii)

(iv)

)

(vi)

(vii)

Only Members and designated staff will have access to the Documents,
and, with respect to staff, only after such staff have signed the certification
pursuant to subsection 3(b) below.

The document rooms will be secured immediately and have alarms
installed as quickly as possible. Only the Chief Clerk and up to 7
designated Majority staff and 7 designated Minority staff will have keys to
the respective rooms.

Designated staff may copy Documents but must maintain those copies
within the specially-designated secure rooms, except as provided in
subsection 3(a)(v) below, and except that a copy machine that is
contiguous to but outside of the specially-designated secure rooms may be
used so long as the designated staff making the copies remains with the
Documents being copied at all times, and all Documents and copies are
returned promptly to the specially-designated document rooms.

The specially-designated secure rooms may contain computers, printers,
and copiers, but will not contain fax machines.

Only designated staff may transport Documents to depositions and witness
interviews, or to the offices of Members for their personal review. When
a designated staff member removes Documents, the staff member will sign
a log book and specify the date and time the Documents are being
removed. Upon completion of the use for which the document was
removed from the specially-designated document room, the document
must be promptly returned to the specially-designated secured document
room.

No copies of the Documents will be made while they are removed from
the specially-designated secure rooms (except as provided in subsection
3(a)(iii) above), no faxes of the Documents will be sent except as
otherwise permitted by this Protocol, and no copies of Documents will be
attached to deposition transcripts.

Only designated staff may remove staff work product, including computer
disks, from the specially designated secure rooms. The confidentiality of
any such work product must be maintained.

Before being given access to the Documents, designated staff must sign a
certification as set forth in the attachment hereto. Any staff member who violates
the certification or any other procedures and protocols set forth herein shall be
immediately subject to sanctions, including removal from employment. Such
certification will be maintained by the Chief Clerk.




6.

DOCUMENTS WITHHELD

In the event the Producing Party withholds responsive Documents from production, the
Producing Party shall maintain a bates stamped copy set of all such Documents and shall
comply with Instruction number 9 attached to the subpoenas. The Committee maintains
that only Documents on which privilege is appropriately asserted may be withheld and
does not hereby concede the validity of any such privilege claim.

PUBLIC DISCLOSURES OF DOCUMENTS

(a)

(b)

(©)

Documents received by the Committee will be made public only in the following
circumstances:

(1) as a part of a Committee hearing;

(11) as a part of a Committee report; or

(iii) based on a determination by the Chairman or Ranking Member that
disclosure is appropriate to further the purposes of the Investigation,
provided that whichever of the Chairman or Ranking Member makes such
determination shall, prior to disclosing Documents, give notice of that
determination to the other and (for Executive Office of the President
Documents) to the Counsel to the President or (for Office of the Vice
President Documents) to the Counsel to the Vice President in writing
twenty-four hours in advance (excluding Saturdays, Sundays and legal
holidays) and that the other and the relevant Counsel is afforded
reasonable opportunity to consult with the Chairman or the Ranking
Member (whichever has made the determination) prior to any release.

The Producing Party may identify for the Committee any Document or portion
thereof that, in the view of the Producing Party, would inappropriately
compromise any individual’s personal privacy if released to the public (“personal
privacy information”). The Chairman or Ranking Member shall not release any
Document containing personal privacy information unless he has evaluated the
assertion of personal privacy and either redacted the personal privacy information
or provided notice and an opportunity to consult of the type referenced in
Subsection 5(a)(iii).

If any Document produced pursuant to this Protocol is at any time, in whole or in
part, released by the Producing Party, or if the Committee obtains the Document
through alternative means, the terms of this Protocol shall no longer apply to such
Document and such Document may be treated by the Committee as a public
document.

PROCEDURES DURING HEARINGS



Starting 10 days prior to the beginning of public hearings and thereafter so long as the
hearings continue, the following procedures will be in effect:

a.

Committee staff work-product may be removed by anyone who has signed the
certification referenced in 3(b) above;

Committee staff and staff for Committee Members may be provided Documents
relevant to a hearing no earlier than forty-eight (48) hours prior to the scheduled
hearing. The Chairman and Ranking Member may agree to make exceptions to
this procedure; and

All Documents may be copied and transported by designated staff to the hearing
room on the days that the Committee holds public hearings.




UNITED STATES SENATE
GOVERNMENTAL AFFAIRS COMMITTEE

CERTIFICATION AGREEMENT

[ have read and understand the Protocol For Document Production By The Executive
Office Of The President And Office Of The Vice President In Response To The May 22, 2002,
Subpoenas From The Senate Committee on Governmental Affairs, dated June 4, 2002. T will
abide by the terms of the Protocol at all times. I understand that I will be subject to sanctions,
including removal from employment, if I make any disclosures of information or documents
covered by the Protocol except as authorized in accordance with the Protocol.

Signature

Name (Printed)

Office or Committee

Date
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UNITED STATES SENATE
GOVERNMENTAL AFFAIRS COMMITTEE

SECURITY PROCEDURES AND OTHER PROTOCOLS

APRIL 1, 1997

Categories of Documents
A.  Confidendal Documenrs (i.c., all documne

s pmdu;:ed to the Commitice pursuang

to document requests or subpoenas that arc not otherwise marked s "Highly

Confidential" and al] deposition transer
connection with thejr depogirions, Wwrific)

pts, materlals produced by witnesges in
D summaries of depositions and written

summaries of wites intervicws cundun\lur prepared by the Committec's staff).

B. Highly Confidontisl Documents (i

, documecnts marked as “Highly

Confidential” that are produced to the Committes for which a compelling need

cxists for limired access),

sifled Docuome
Documents produced m the Commitee that are
with existing Scnars procedures. The procedures

apply fo classified documents, unless otherwiss
Security procedures for classificd matarials.

Acceyg 10 Documents

A. Original Production Sets,

lassified will be handled in gceordance
nd protacols set forth herein ghall also
incongistent with the Office of Sennte

The Chief Cl:xlé or her designes, as agreed o by the Chairman and Ranking Member, will

maintain the ariginal producpon scts of all doc
secure locked room that will be used anly for
only to the Chief Clerk or her designee.

B. Conndenlhl Doc¢uments.

ents produced to the Corrmmifree in a
at purposc and that will be aceessible

All copics of Confidential Documents will be

maintained within specially-designated

s¢curs document rooms in the Majority and Minarity Comminee offices at all omes
(cxcept for depositons, Witness inferviews, other investigarive purpoees in furtherance of
the Committee's work, or for review by the memnbers of the Cormmittes). The secure
dacnment rooms for Confidental Documents will be subject o the following securiy

protocols:

i. Only the Majority Committes suff designated by the Chairman and




Minerity Committze staff designated by the Ranking Member will have
aocess 10 the Confideatial Documents and only aRer such staff members
have signed coufidentiality agreaments (as provided for in Paragreph 5).
Suoch staff may copy Confidential Docoments, bul most maintam those
copics within the specially-designated scoure documnant rooms, excepd as
providod for in Paragraph J B.ii.

The specialfy-decignated sccore docommnt rooms for  Confidential
Doruments may coolain compukas, printes, and copicrs, but will not
contain telocopy machmes.

Only the staff designated @ Paragraph 3B.i. cam transpost Confidential
Docaments (o depositions and wilness inérviews, or ko the offices of the
members of the Commitior far their parsonal review. After the removal
of any such Coofidential Documcats fom the 1 i
docurment rooms, the docsments st be retumed promptly o hose areas,
No copies of e Confidential Docurnents will be made while they arc
removed from the specially-designated secure docomeont Tooma, and Do
copics of Confidential Documents will be attached to deposition
TANSCIpls.

Only the staff designated in Parsgraph ). Bi may remove committee staff
work product, incloding computer disks, from the spocially-designated
secore documnmnt sooms.  The confidentiality of any such work product
must bs mamtained. -~

C. Hishly Confidential documents.

The Ciief Clak or her designes, as ngreed to by (e Chainman and the Ranking Member,
will inifially make oaly six (6} copy sets of Highly Confidential Documents (or such
fewor number as the Majority and Minority may agres upou). Three (3) oopy sets will
be mainained in » specially-designated secure docurnent room for the Majority Saff and
three (3) copy sets will be meintained in a specially-designated socure docament room for
the Minarity staff. The secure document rooms for Highly Confidential Docoments will
be subject 1o the following secwrity protocols:

L During the prefimiinary phase of the Commiliee™s investigation (iLe., pricr
to public hearings), the Commitce will nol pomut:  (g) any fother
copying of Highly Confidential Documents without the approval of {he
Chairman and the Ranking Member; ar (b) the rmoval of Highly
Confideatial Docoments from the specially-designaled secure document
rooms for Highly Confidential Documents (except for depositians, witness

Interviews, othu:invesﬁgaﬁvo purpeses in fartheranoe of the Committes’s
work or for Teview by fhe members of the Committee),

On]y.df_xigmlod staff will have access to fhe secure document TDOmE
conlaining the _I'Eghly Confideatial Documents aud only sfler such stafl
manbmhzve_ngmdmﬁdmﬁzﬁtyagrmh(upmﬁdﬂmmm
5). The designated staff will be limiied W i Majority and Minority
Counsele fo the Commitice, In addition, the Chairman and Ranking
MP«. respectively, may cach designate nol more than five (&)
additional persons employed by fhe Commitice to haye access 0 (he
High}yCmEdmhalDounnmm 'ﬁme'rmmdemkinngbwmay
agree t0 merease the number of designated persens who may review
Highly Confidential Docaments thring the period prior to poblic hearings.

The specially-designated secare dooument vooms fox Highly Confidential

Do:fmmunmyomminnmpmsmdprinm bot will not contain
copiais or telecopy machines.

Only_:fmig:md stafl can transport Highly Comfidential Docamients to
dupom_nusmdwiuwimmlodwoﬁiw of the members of the
Coaumittee for their personal review. The designated stafl will be limited
o the Majority and Minority Counsels o the Committes. In addition, the
Chairman and Ranking Membes, respectively, may each designatc not
more than five (5) additional persons employed by the Commiltze o
transport Highly Confidentidl Docoments. Afer the removal of any such
Highty Confidential Documenty from the specially-desipnated document
Toomws, the documents mest bo Tetumed pomptly 0 hose sreas, No
copics of Highly Confidootial Docurnents will be made while they are
removed from the specially-desipnated secure docurnent moms, and no
copiss of Highly Confidential Documeats will be attached to deposition
branscripts.

The persons d:a.ignm:d in Paragraph 3.C.ii. may remove commitice saff
work prodoct, including computer disks, from the specially-designated
sccure document Tooms. The confidentiality of any such work product
st be maintained.

Clussification of Documents

The pmdn_cing party shall designate documents as Confidential or Highly Confidential.
Zxﬁd?umm nd Ranking Member also may designale documents as Highly
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Confidentiality Protocols and Agrecments

All docoments produced to or mads available for review by the Commitise or jts staff
shall be considered (o be within the confidential buxinas,:ul’the.Cunnniﬁeefnrpurpo.m
omeagmphSnfmle)U(D(aflﬁs&mdﬁ:g Rukes of the Senatz. In addition, any staff
member desipnated under paragraph 3Bii, 1.Cii. or 1.Civ. hein, shall sign_a

iaki musﬁfmﬂzmﬂzm&dmmxhuu),agreahlgmmcpmocdumn
and profocols sel Jorth herein, Avy staff member who violales the F
agreemenl or any other procedures and protocols set forth herein, shall be fmmediately
subject W sanctions, including removal from ewploymenl

Documents Withheld by a Produchny Party

of four individuals designated by the Majority and four individuals designated by the
Minority) to discuss and roview the documents m am attempt 1 resobys any questions
regarding the production of any such documents, Any Totes taken as a resull of (he
discussions and review of the withheld documents shall be limited o the privilege
asseried, the type of docurnant, the general subject matler of the document, and the dale,
avlhor(s) and vecipient(s) of the document. Any information obtained by designated
Majority and Minority Committes staff ag a resall of the discussions or review of the
documeats shall be disclosed ouly by the Chairman and Renking Mewber, acting jointly,
provided that the Couosel to the Presideal has consented (o the disclosure,

The lerms of the proceding pampraph do not apply 10 documents, or portions of
docurnents, in which the producing party asserti a claim of atiorcy-cliont privilege or

notes regarding, the prvilege asseried, te type of documenl, the general subjocd matier
of the docoment, and (he date, author(s) and tecipient(s) of the documenl. Disclosures
ofauyinﬁnmaﬁmobtahwdbydledesignated Majority and Minoity Committze staff as
2 Tesult of the peoducing party's disclosures shall be made only by the Chairman and

Ranking Memher, acting joindly, provided that the Counsel to the President has conseoted
o the d:'&clos].lm

thwidmmdjngﬂ»e:bwe.hyﬂ)draglwmmmmupmoedmramfonhh‘hc preocding

Iwo paragraphs, the Commities doss not ackoowledpe the cxisteace of, or accepl as
proper in the circumstances, the producing party's claim of arivilege, and Teserves the
7ight o sock all available legal remedics to oblain ary docaments withhicld,

Capltol Palice Security

Cepitol Police Officers will be pmm:d.u the specially-desipnated secure documeny rooms
for fhe docamants on a twenly-lour (24) hour basis. The Police Ofioms will control

mbﬂmﬂlignnlogbmknuinhhndbydm?dioeﬂﬁm-mdhdiwuﬁaﬁmemd
purpose of the ramoval ofdomnm:nu,bmwﬂlmlbereqdmdmidzn&fyﬂwspcdﬁn
docaments that are being Temoved. Allmﬂ"wﬂlbem@limdtopumi(ﬂml’nlkcom
mswchhmdbags,hﬁafwes.odwdmluimmdﬁlcfoldmhkmﬁnmlhe
specially-designated scowe docurnent rooms.

Public Disciogure of Documenty

AUCmﬁﬂauﬁalmdPEglﬂy(hmﬁdmﬁn]Dommcnumodvadbychmmiuumybe
made public caly if the docmments are patienl b the Commitiee's mvestigation and
disnluxmns.hwmulsurhmmbymnfmmmy, are made 23 part of a Conmitize
hearing or Committse feporl  Altomatively, discloswe of Confidential and Highly
Confidential documenis; in whole ar in part, or by way of summary, to the public may
be made by the Chairman and the Ranking Member, actiog joindy, provided that the
Counsel fo the President is notified in writing twenty-fowr (24) hows in advance
(excTudmg Saturdays, Sundays, and legal holidays) and Counse (o fhe President s
afforded reasonable oppartunity fo consull with fhe Chairman and 1he Ranking Member
PLOOT 0 any elease, No mawbar or staff of the Commaitter ghall otharwise disclose, in

and in consuhtation with the Counsel & e President. If eny document produoced pursuani
Yo thiz agrecrnen( alo is released to the public by a producing party, the (erms of this
agreament shall not apply lo the relzased document and the released document shall be
treated by the Commuities as a public document.

Procedures During Hearings
Aliex the prefatory phase af (he hearings (i.e., untd ten (10) days pdor 1o the beginamg

of public hearings and therealer 3o long as the hearings continue), the following
procedures will be in effect:

i, Committoe safl work-produci can be removed by anyone who has signed
the Confidentiality Agreoment.

i, Commitiee #afl can be provided copics of deposition festimony transcripts
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mdd)ummmrdmbluﬁxmnymeaﬂ{aﬂ:m forty-cight (48) hours
pda-mdxandwﬁﬂedhzringmwofluim The Chaimman and
'gMunbamuyagmcbmnhmcquoumdﬁspmoedm.

Aﬂdocxmtspmdunedmybeoopindmdmspmmdhy designaled staff
1o the hearing room on the days that the Cormmittes holds public bearings.

UNITED STATES SENATE
.- GOVERNMENTAL AFFAIRS COMMITTEE

CONFIDENTIALITY AGCREEMENT

I have sead and undarstand Pacagraph S of the Senate Rule YOXIX and the Scourity
Procodores and Other Protoools of the Senate Gavomental Affairs Comrnities, dalzd Aprit 1,
1997. 1wl abide by those confidentiality Tequirements and other protacols, and wmingin e
confidentiality of all doouments, and information obtined thercfrom, of which I beoome aware,
uniess 1 amn antbocized to disclose wuch matrrials pursant (o the Security Procedures and Other
Protocols, dated Al 1, 1997. Iuﬂamndthﬂ]nﬂ]bembjuxmumﬁom,indudingmmval
from amployment, if T disclose confidential wformation or docaments of the Commitice withoul
such authorization.

Signature

Name (Printed)

Office or Commities

Social Ssourity Nember
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Lf Brett M. Kavanaugh
“" 06/02/2002 06:07:38 PM

Record Type: Record

To: cindy lesser| (b)(6) | joyce_rechtschaffen@govt-aff.senate.gov,
laurie_rubenstein@govt-aff.senate.gov, cynthia_lesser@govt-aff.senate.gov

cc: richard_hertling@govt-aff.senate.gov

bec: Records Management@EOP

Subject: Re: protocol @

Thank you for your e-mail of Saturday afternoon and your proposed document protocol.
I have informed Judge Gonzales of the substance of your e-mail (which you indicated you sent
without consultation with Chairman Lieberman or other members of the Committee). Judge
Gonzales said that he looks forward to receiving the Chairman's response to his letter of May 31.

In the interim, you asked that I identify any concerns I might have with your proposed
protocol.

At the outset, Judge Gonzales' letter suggested that the Committee adhere to the protocol
that it adopted and used in 1997 during the Clinton Administration when Senator Thompson was
the Committee Chairman. You have suggested that the same protocol need not be used because
the Committee's 1997 investigation involved "a broader range of sensitive" documents and was
larger in "scope and size."

With respect to sensitivity of documents, the document productions the EOP and OVP
will make to the Committee necessarily will include sensitive materials -- including classified
documents; national security-sensitive documents; documents containing business confidential
and business proprietary information; documents containing privacy information, such as social
security numbers and birthdates; documents containing the e-mail addresses of White House and
other federal officials; and other sensitive communications to and within the Executive Branch.
The ultimate number of documents produced is not relevant, moreover, to the question whether
and how to secure and protect sensitive documents. The only relevant question, therefore, is
whether the Committee will agree to secure and protect sensitive documents in the same sensible
manner that it did in 1997 with respect to sensitive Clinton Administration documents.

My specific concerns with your proposed protocol further demonstrate why the 1997
protocol is necessary and appropriate for this investigation as well. Those concerns include the
following: :

-- Your proposed protocol states simply that documents will be maintained in "secure
areas not accessible to the public." But you have not spelled out how the physical security of the
documents actually would be maintained. The 1997 protocol, by contrast, imposed specific




safeguards to protect the security of documents.

-- Your proposed protocol, unlike the 1997 protocol, does not require designated staff
with access to documents to sign a Confidentiality Agreement. There is no legitimate reason to
dispense with such a requirement.

-- Your proposed protocol permits disclosure of documents "to individuals outside
designated staff when for investigative purposes.” But the protocol does not define what an
"investigative purpose" is.

-- Your proposed protocol states that documents provided to the Committee can "be made
public" in three ways. The third -- disclosure when the Chairman alone determines -- is
inconsistent with the 1997 protocol, which stated that documents could be made public in this
manner only by the Chairman and Ranking Member "acting jointly" and further provided that the
Counsel to the President would be notified in writing 24 hours in advance and afforded a
reasonable opportunity to consult with the Chairman and Ranking Member before release.

-- Your proposed protocol does not indicate how classified materials would be controlled.
In contrast, the 1997 protocol had a specific provision for the handling of classified materials.

Thank you again for your e-mail.

cindy lesser] (0)(6) ]

cindy lesser| (b)(6)
06/01/2002 12:43:54 PM

Record Type: Record

To: Brett M. Kavanaugh/WHb/EOP@EdP

(oo joyce_rechtschaffen@govt-aff.senate.gov, laurie_rubenstein@govt-aff.senate.gov,
cynthia_lesser@govt-aff.senate.gov
Subject: protocol

Brett:

Thank you for sending over Judge Gonzales May 31, 2002 letter to Chairman
Lieberman. We are not able to reach Senator Lieberman this weekend, but
staff wanted to respond to you on a more informal basis in an effort to
resolve outstanding issues prior to the subpoena s return date of Monday.
We appreciate your intention to produce documents on Monday, June 3,
consistent with the subpoena, and we intend to do all we can to facilitate




that timely production. However, as Laurie and | explained to you during

our several phone calls yesterday, we do not believe the Committee can agree
to your proposal to adopt the 1997 protocol, which was put in place for an
entirely different type of investigation involving an extraordinarily broad

range of sensitive issues (some with national security implications),

hundreds of thousands of documents, and scores of specially designated

staff.

After your conversations with Laurie and with me, in which you had
indicated that the 1997 protocol from the campaign finance investigation was
just a starting point, we tried to come up with something that would meet
your concerns about security while taking into account the radically smaller
size and scope of this investigation. We therefore were surprised by the
letter s suggestion that your office is insisting on the 1997 protocol.

Although, as you know, the Committee is not required to enter into any
protocol in order to receive documents from the White House pursuant to the
Committee s subpoena, we want to work with you in a cooperative manner. In
an effort to move the process along swiftly, | am attaching a draft protocol

that reflects the basic terms we discussed with you yesterday afternoon. If
you have concerns about this protocol, please feel free to provide specific
suggestions you think appropriate and we will consider them. As mentioned,
there are some issues on which we have flexibility, and others on which we

do not.

| would also like to address the objections Judge Gonzales raised in his
letter about our proposed protocol. First, as Laurie and | explained to you
yesterday, the scope and the size of the investigation here is much, much
smaller in the 1997 investigation, the White House and numerous other
government agencies produced hundreds of thousands of documents. That
combined with the large number of Committee investigative staff our
recollection is somewhere between 60 and 80 people necessitated
establishing a number of separate rooms to house the documents and Committee
staff. Based on what you have told us thus far, we do not expect even a
fraction of that volume to be produced by the White House. In addition, we
have only a small fraction of that number of staff working on this
investigation. Consequently, we see no reason to establish separate rooms
to house these materials. Moreover, we do not think it necessary, or, in a
post-September 11 world, appropriate, to keep the documents in a room
guarded on a 24-hour basis by Capitol Police. However, we have every
intention of ensuring the security of the documents produced by the White
House; we have offered to keep the documents in secure areas not accessible
to the public and limit copying only to the extent necessary. We are open
to additional, specific suggestions your office may have regarding security
of the documents. However, we cannot agree to unnecessarily cumbersome and
complex procedures that would hamper the efforts of staff to move this
investigation forward efficiently and expeditiously.

As for Judge Gonzales concern about the security of private or identifying
information, we believe the protocol we have proposed will be more than
sufficient to guard against unintentional disclosure of any such sensitive
information. More important, please be assured that the Committee
understands the sensitivity of personal, identifying information such as

Social Security numbers and e-mail addresses, and even in authorized public
disclosures will make efforts to protect such information from the public



domain. In fact, the Committee has already received from other sources
similar types of information, and has been successful in protecting it from
disclosure without the need for any protocol.

Judge Gonzales also expressed a concern about a large number of Committee
and non-Committee staff having access to the documents. We are not sure we
understand this concern given that a much smaller universe of staff will
have access to the documents the White House produces in this investigation
as compared to the scores of staffers in the 1997 investigation who had full
access to the documents from the White House. Included in those who had
access to the documents in the 1997 investigation were staff for Members of
the Committee, even if those staff were not on the Committee payroll. This
was necessary then, as it is now, to ensure that each Member of the
Committee may participate in the Committee s activities. (As we explained
to you over the phone, only a portion of the Committee Members have staff on
the Committee payroll.) In any event, those with access would be limited to
designated staff, and all staffers who are granted access to the documents
would be bound by the protocol.

Finally, Judge Gonzales indicated his belief that the disclosure provisions
from the 1997 protocol should apply here. We respectfully disagree. That
investigation involved a much broader range of sensitive information and saw
three months of hearings in which the Chairman could exercise his
prerogative to make public any document he believed appropriate without
consulting the Ranking Member. We do not anticipate the same situation
here, and therefore do not believe the Chairman should be required to
surrender his prerogative to make determinations about what would further
the purposes of the Committee s investigation. In fact, far from seeing
1997 as the appropriate analog to the current investigation, we see as more
comparable the many Committee investigations in which no protocol was
entered into. Throughout the years, the Committee has conducted a number of
investigations that involved the Committee receiving sensitive information
from a number of government agencies, including at least one we can recall
that focused the Clinton White House. In those investigations, the
Committee acted responsibly, without being bound by any protocol governing
either the security of the documents during the investigation or the
disclosure of those documents. Although we therefore see no need to enter
into a protocol here, we are happy to accommodate your office s desire for
the Committee to do so. We believe what we have proposed provides effective
protections against unnecessafy or inappropriate disclosure. As noted above
and indicated in our conversations yesterday, there are some issues on which
we have flexibility. Please provide comments at your earliest convenience.

The subpoena s return date is Monday, June 3, at noon. lItis the
Committee s belief that this return date must be honored whether or not a
protocol is in place. Nevertheless, absent further, agreed-upon refinements
to the attached protocol, this is the protocol we intend to follow upon

receipt of the documents on Monday. Please note that we will forward this
protocol to Senator Thompson s staff as well. We do not feel that we can
bind Minority staff to this protocol without their consent.

Cindy Lesser
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DRAFT

PROTOCOL

For Document Production By The Executive Office of The President

In Response To The May 22, 2002 Subpoena
From The Senate Committee on Governmental Affairs

May 31, 2002

DEFINITIONS

(2)

(b)
©
(d)

“Document” or “Documents” refers to any and all documents produced by
the Executive Office of the President in response to the subpoena dated
May 22, 2002 from the Senate Committee on Governmental Affairs.
“Committee” refers to the Senate Committee on Governmental Affairs.

“Producing Party” refers to the Executive Office of the President.

“Investigation” refers to the investigation by the Senate Committee on
Governmental Affairs regarding Enron Corp.

SECURITY OF AND ACCESS TO DOCUMENTS

(2)

(b)

(©

The Committee will maintain the Documents in secure areas not
accessible to the public, and will limit copying only to that necessary to
fulfill the Committee’s investigative needs.

In addition to Members, and except as provided below, the Documents
will be made available only to designated Committee staff, and staff
designated by any Member of the Committee, for use in connection with
the Investigation. Such use in connection with the Investigation includes
disclosure to individuals outside designated staff when for investigative
purposes.

Persons with access to the Documents will not disclose any Documents,
except as authorized by this Protocol.

DOCUMENTS WITHHELD

(@)

In the event that the Producing Party initially withholds Documents from
production, the Producing Party shall maintain a bates stamped set of all
such Documents and promptly notify specially designated Majority and
Minority Committee staff (consisting of three individuals designated by
the Majority and three individuals designated by the Minority) to discuss
and review the Documents in an attempt to resolve any questions
regarding the production of any such Documents. Any notes taken as a



DRAFT

(b)

©

result of the discussions and review of the withheld Documents shall be
limited to the privilege asserted, the type of Document, the general subject
matter of the Document, and the date, author(s) and recipient(s) of the
Document. Any information obtained by designated Majority and
Minority Committee staff as a result of the discussions or review of the
Documents shall be disclosed only by the Chairman and Ranking
Member, acting jointly, provided that Counsel to the President has
consented to the disclosure.

The terms of the preceding paragraph do not apply to Documents, or
portions of the Documents, in which the Producing Party asserts a claim of
attorney-client privilege or attorney work product. The Producing Party
shall maintain a bates stamped copy set of all such Documents and
promptly arrange to meet with the designated Majority and Minority
Committee staff to describe all such Documents and permit such staff to
take notes regarding the privilege asserted, the type of Document, the
general subject matter of the Document, and the date, author(s) and
recipient(s) of the Document. Disclosures of any information obtained by
the designated Majority and Minority staff as a result of the Producing
Party’s disclosures shall be made only by the Chairman and the Ranking
Member, acting jointly, provided that Counsel to the President has
consented to the disclosure.

Notwithstanding the above, by their agreement to the procedures set forth
in the preceding two paragraphs, the Committee does not acknowledge the
existence of, or accept as proper in the circumstances the Producing
Party’s claim of privilege, and reserves the right to seek all available legal
remedies to obtain any Documents withheld.

PUBLIC DISCLOSURES

(a)

(b)

Documents received by the Committee will be made public only in the
following circumstances:

(1) as a part of a Committee hearing;

(i)  asapart of a Committee report; or

(iii)  based on a determination by the Chairman or Ranking Member
that disclosure is appropriate to further the purposes of the
Investigation.

If any Document produced pursuant to this Protocol is at any time, in
whole or in part, released by the Producing Party, or if the Committee
obtains the Document through alternative means, the terms of this
Protocol shall no longer apply to such Document and such Document may
be treated by the Committee as a public document.
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UNITED STATES SENATE

GQVERNMENTAL AFFAIRS

COMMITTEE

SECURITY PROCEDURES AND OTHER PROTOCOLS

APRIL 1, 1997

Ca rics of D 1}

A. Confidenta) Documents (i.c., all documents pmdw'.-.ed to the Commitice purswang

to document requests or subpoenas thn
Confidential" and al] deposition transcr
connection with thejr deposirions, wri
sunmaries of witnéss interviews cond

B. Highly Confidential

Documents (e,

arc not otherwise marked as “Highly
ts, materfals produced by witncsges in
summari¢s of depositions and written
or prepared by the Commirtec's ataff).

documents marked as "Highly

Confidential” that arc produced to the Committee for which a compelling need

cuists for limired access).

Clagsified Documenr

Decuments produced t the Committee that are ¢lassified will be handled in accordance

with existing Senabe procedures. The procedures
apply tu classified documents, unlcas otherwiss
Security procedures for classified rhatenials.
Accegs 19 Documents

A. Original Production Sets,

The Chief Clerk or her designee, as agresd to by if

nd protacols set forth herein ghall also
inconsistent with the Office of Senate

e Chairman and Ranking Member, will

maintain the ariginsl producpon scts of all doc:um’mcnts produced to the Commifree in a

secure locked room that will be used anly for
only to the Chicf Clerk or her designee.

B. Confidentlal Do¢uments

at purpase and that will be sceessible

All copics of Confidential Documents will ke 1

maintained within specially-designated

sécuro document tooms in the Majority and Minarity Comminee offices at all Bmes
(cxcept for deposidons, witness inferviews, other investigative purposss in funtherance of
the Commites's work, or for review by tho memnbers of the Committes). The sccure
dacnment rooms for Confidental Documents will be subject t the following accurity

protocols:

5 Only the Majority Committes sff designsted by the Chairman and




Minerity Commiitee staff designated by e Ranking Member will have
aocess 10 the Confidential Documents and only after such staff mermbers
have signad coufidentiality agreaments (as provided for in Paragreph 5).
Soch staff may copy Confidestial Documents, bul mest maintan thoss
copics within the specially-designated secure documnant rmoms, excepd as
providod for in Paragraph 3 BiG.

iL The specialfy-designated sccore  docammnt rooms for  Confidential
Documents may contain compuias, printers, and copicrs, but will not
contain telocopy machines.

iii.  Only the staff designatsd in Paragraph 3B.i. can tansport Confidential
Docaments to depositions and witness inérviews, or o the offices of Ge
wombers of the Commitioe far their pasonal review. After the removal
of any such Coofidential Documsnts from the specially-designated
document rooms, the docmments st be roturaed promptly to those areas,
No copies of fhe Confidentisl Documnents will be made while they are
removed from the specially-designated secure docomeont Tooms, 20d Do
copics of Confidential Documents will be attached to deposition
transcripts.

Only the staff designated in Parsgraph 3 B1 may remove committee staff
work product, including computer disks, from the specially-designated
sccure docummnt rooms.  The confidentiality of any such work product
must be maimtained, ‘ .

2

C.  Highly Confidential documents.

The Chief Clak or her designes, as agreed to by the Chainman and the Ranking Mamber,
will initially make only six (6) copy scts of Highly Confidential Documnents (or such
fewor number as the Majority and Minosity may agree upon). Three (3) oopy sets will
be mainained in » specially-designated secure docummit room for the Majority safT and
three (3) copy sets will be maindained in a specially-designated socure docament room for
the Minarity staff. The secure document vooms for Highly Confidential Docoments will
be subject (o the following secwity protocols

L Durng the preliminary phass of the Commiliee™s investigation (ie,, priar
to public bearings), the Commmitee will Dol pormit:  (g) any futher
copying of Highly Confideatial Documents without the approval of the
Chairman snd the Ranking Member; ar (b) the removal of Highly
Confidential Docamenis from €he specially-designaled secure document
rooms for Highly Confidential Docamnts (except for depositians, witness

intzzviews, other investigative purposes in fartheranoe of the Committes’s
work or for Teview by the membery of the Committee),

ii. Only designaled staff will have access o the seaure document Toowms
containing the Highly Confideatial Documents and only afler such stafl
munbmhzvcn?pmdmﬁdmﬁ:}ﬂy:gmmh(upmﬁdedinhﬁgnph
S). Thcdesig;nami!hﬁwillbeﬁmimdbﬂmhdgnﬁtymdﬁmﬂy
Counscls o the Commitice, In addition, the Chaiman and Rinking
M_ba, respectively, may cach designats nol wore tham five (5)
addifional persoas employed by the Committee to have access to the
}Egh!yCmEdcunalDoummu ﬂw()lzirmma\dRmﬁnngbumay
agree 10 merease the number of desiguated persens who may review
HighlyCmﬁdmtialDoammxd\ningihcpmiodprinr 1o poblic hearings.

i The specially-desipnated socare dooumant vooms for Highly Confidential

Doc_umenumyounmhlcmputmandpﬁnm bot will not contain
copiets or telecopy machines.

. Only_dcdgmmd stafl can transport Highly Comfidential Docoments to
depositions and witness intervicws, or o the offices of the members of the
Committes for their personal review. The desipnaied stafl will be limited
o the Majority and Minority Comnsels o the Committes. In addition, e
Chairman and Ranking Membes, respectively, may each designate not
more than five (5) additional persons eaployed by the Commiltze o
transport Highly Confidenfidl Docoments.  ARer the removal of any such
Highty Confidential Documents from the specially-desipnated document
Tooms, the documents most bo Tetumed pomptly © hose sreas. No
copics of Highly Confideutial Documents will be made whils they are
removed from the specially-desipoated sscure docurment rooms, and no
copies of Highly Coafidential Documents will be attachod (o deposition
transcripts.

v. The persons designated in Paragraph 3.C.ii. may remove commitice staff
work prodoct, incloding computer disks, from the specially-designated
gccure document Tooms, The confidentiality of any such work product
st be maintained.

Clussification of Docaments

The ptodlfcing party shall designate documents as Confidential or Highly Confidential.
xﬁdmmamm and Ranking Member also may designale docoments as Highly
tial.
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Confidentislity Protocols and Aprecments

All documents produced o or made avatlable for review by the Commitiee or jts staff
shall be considered (0 be within the confidential buzin:s;uftthumniuaeprurpm
nFPuagaprnfmle)U(IXufd‘mShndh:g Ruks of the Senatz. In addition, any staff
member desipuated under paragraph 3B, 1.Ci. or 3.Civ. herein, shall sign a
mﬁdmﬁamyagmamﬁxmmmtﬁammmhc;m,amhngmmm
and profocols set forth herein, Avy saff wember who violales the oo fideafiality
agreemenl ar any other procedures and protocols set forth herein, shall be fmmediately
subject W sanctions, including removal from employmenl

Documents Withheld by a Produchy Party

prompily notify specially designated Majosity and Minority Conmmittee stafl (consisting
of four individuals designated by the Majority and four individnats designated by the
Minorily) to discuss md toview the documents i an attempd 1o resolve any questions
regarding the production of amy such documents, Any notzs taken as a resoll of (he

Minority Commitiez StafT to describe a1l such documents and permit such staff to take
notes regarding, the privilege asseried, e type of document, the general sabjoct matter
of the docement, and (he date, author(s) and recipient(s) of the document Disclosures
of any i b obminadbydledesignadezjnritymdMinmityCoumimmﬂ'as
3 esull of the producing party's disclosures shall be made ooly by the Chainman and

Ranking Memixr, acting jointly, providsd (hat (he Counsel to the President has consanted
o the dz’sclos_um

Nutwiﬂumdingﬁmzbwqhymdragmmmwmepmmdnmmfonhhﬂw preoeding

wo pamsgraphs, the Commities doss not ackoowledge the existcooe of, or accepl as
proper in the circumstances, the producing party's claim of privilege, and teserves the
7ight o sock al] available legal remadics to oblain any docoments withheld,

Capltol Police Secarity '

Capitol Police Officers will bepnsfnd-alﬂ\ospwia.lly-dcsiguzwd accure documenit rooms
fur&cdnunnmmcnamy-ﬁnnm)hmnbasi:. The Palicc Officers will control
acoess (o the specially-designated mdommmm:mtﬁningﬁudoammmd

mnnbcwﬂligunlogbmkminmb:dhydn?dio:ﬂﬂimmdhdiwalﬁnthnemd
pupose of the removal ufdocmnmu,bulwﬂlmlbcrequimdmidmﬁfyﬂwspcdﬁc
documenty that are. being Temoved. Mlmﬂ’“rﬂlbeluqtdredmpumﬂﬂln.Pnlinﬂim
wswchhmdbags,hﬁefunu.odwximﬂuihnsmdﬁhfoldmnkm&om!hz
spm’nlb«dﬁgnmdmdoammm.

Public Diclogure of Documents

hearing or Cormmitioe reporl  Altomatively, discloswe of Confidential and Highly
Confidential documents, in whole ar in part, or by way of summary, to the public may
be made by the Chairman and the Ranking Mcmber, acting Jjoindy, provided that the
Counsel fo the Presidenl 4s notified in writing twenty-four (24) hours in advanoe
(excludimg Saturdays, Sundays, and legal holidays) and Counsel 1o fhe President is
afforded reasonable oppartomity to consull with fhe Chairman and the Ranking Member
Poior o any chease, No mawbar or staff of the Committee shall otherwise disclose, in
whole or in pan, or by way of summary, the Confidential and Highly Confidentia)
docamments unless authorized by the Chairman and the Ranking Member, acting Jjoinily,
and in consuhtation with the Counsel o (he President. If eny dociment produoed pusrsuan
Yo this agrecmen( also is released to the public by a producing party, the terms of this
agreement shall not apply 1o fhe relzased document and the rebeased document shall be
treated by the Commities a3 a public document,

Procedures During Heartngs
Alier the prefatory phase of (he bearings (i.e, untd ten (10) days pdior 1o the beginamg

of public hearings and thereaiter 20 long as the hearings continue), the following
procedures will be in effect:

i, Committoe s1afT work-product can be removed by anyone who has signed
the Confidentiality Agreoment.

i, Commities staff can be provided copics of deposition testimony transcripts
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anddommmtqtdmﬂbluﬁlmnymeaﬂiﬂﬂ:m forty-cight (48) hours
ptirmﬂwndwd]ﬂodjmdugmufam The Chaimman and
'gMunbanuyagmcbmakccxcqlﬁommdiispmoedme.

Aﬂdonmnspmdxmadmuybcmpindmduanspamdbydwignmcdmﬁ‘
1o the hearing room on the days thal the Commiftes holds public bearngs.

UNITED STATES SENATE ;
.- GOVERNMENTAL AFFAIRS COMMITTER

CONFIDENTIALITY ACREEMENT

I have sead and undarstand Pasagraph § of the Senate Rule XXIX and the Seourity
Procodures and Other Protoools ofﬂ\cSmuteGuvemmulAﬂ‘ahOmmitwe, dalzd Aprit 1,
1997. 1wl abide by those confidentiality requirements and other prokocols, and wmaingin the
confidentiality of all doouments, and infrmation obiained therefrom, of which I beoome aware,
mdwhmm[bodzedtodhdmmnhuuh:iab pursuant & the Security Procedures and Othey
Protocols, dated Al 1, 1997. Iwﬂamndthaﬂwﬂ]bembjeumwmimu,ﬁuﬂudingmwal
from amployment, if T disclose confidenfial infarmation or docaments of the Commitice withoul
such authorization.

Signature

Name (Printed)

Office oc Coommitics

Social Seourity Number

Date
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