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June 29, 2001, Friday
SECTION: NEWS; PG. 2
HEADLINE: JUSTICES: LIST OF BANNED; GUNS IS AG'S TO EXPAND

BODY:

By Sonia Giordani RECORDER STAFF WRITER Revisiting the state's 12-year-old assault weapons
ban, the California Supreme Court ruled Thursday that trial judges have no authority to add a "
copycat" rifle to the attorney general's list of banned guns. In a split 4-2 vote, Justice Janice Rogers
Brown wrote for the majority that the AG retains exclusive authority to augment the list of banned
guns. She said giving judges that power would result in guns getting banned in some counties and
not in others. But Chief Justice Ronald George, in a dissent also signed by Justice Kathryn Mickle
Werdegar, said he interpreted the statute to say all AK series rifles are to be treated as assault
weapons whether or not the AG specifically includes a gun in question on the list and said the
majority creates a major loophole in the law. And in a thinly veiled reference to former AG Dan
Lungren's attitude toward the law, George warned that "an attorney general who is hostile to the
regulation of assault weapons would be able to thwart the effect" of the law. Harrott v. Kings County,
01 C.D.O.S. 5468, is the latest in a growing body of rulings aimed at hammering out the details of
California's controversial Roberti-Roos Assault Weapons Control Act. When passed in 1989, it
specifically banned more than two dozen guns and set out a process for tacking on "copycat" weapons
to the list through an add-on procedure. In 1999, it was amended to define assault weapons by
characteristics rather than by name. Litigation over the law continued for years until 2000, when
Brown led a 6-1 court to uphold its constitutionality in Kasler v. Lockyer, 23 Cal.4th 472. The
justices found that it doesn't violate the equal protection clause of the state constitution even though it
bans certain weapons and not others that are virtually identical. In her opinion Thursday, Brown cited
a point raised in the National Rifle Association's amicus curiae brief. Brown wrote that giving judges
such discretion "could lead to the same weapon being treated differently from county to county and
even within the same county." Justices Joyce Kennard, Marvin Baxter and Ming Chin concurred.
Chuck Michel, a partner with Trutanich & Michel in San Pedro who represented the NRA, said the
decision finally clarifies a recurring question in California gun law. "Unfortunately, it took 11 years
to get here," he said. "Dozens of people became accidental felons because they possessed a firearm
that prosecutors, police, judges and the Department of Justice couldn't agree on whether it was
banned or not." Dennis Henigan, an attorney with the Washington, D.C.-based Center to Prevent
Handgun Violence, said he was disappointed with the majority's conclusion. But he said it will likely
affect only those cases prosecuted prior to the 1999 amendments to the law that expanded the statute's
reach by imposing a generic definition on the term "assault weapon." "We hope the amendments
serve to encompass most AK-series and AR-series weapons," he said.

Harrott stemmed from attorney J.W. Harrott's agreement with a client to be paid for legal services in
the form of the client's gun collection. The guns had been confiscated by Kings County Sheriff's
officers. When Harrott attempted to collect the guns, he was told one of the guns could not be
released to him because it was an AK-47-type assault weapon.

Two experts testified that the gun wasn't technically an AK-47, but Kings County Judge Peter Schultz
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ruled it fell under the gun ban anyway. The Fifth District Court of Appeal reversed, saying the AG's
office had the exclusive authority to add copycat weapons to the list. On Thursday, the state high
court agreed. Donald Kilmer Jr., a San Jose solo who represents gun show promoters and gun dealers
in Northern California, praised Brown's opinion. "Regardless of your position on gun control, the
issue is that gun owners and citizens are entitled to a uniform interpretation of the law throughout the
state."

But in his dissent, George suggested that uniformity is a ridiculous expectation in a law's
interpretation. "Whenever the terms of a statute are to be applied in the context of particular cases,
there is always the possibility that different triers of fact may arrive at different conclusions. "

George took some comfort in the fact that the 1999 amendment expanded the reach of the law but
said the majority's ruling "nonetheless represents a clear and unwarranted frustration of legislative

intent."
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June 28, 2001, Thursday, BC cycle
SECTION: State and Regional
LENGTH: 834 words
HEADLINE: Supreme Court decision cripples assault weapons ban< dkfohojp1
BYLINE: By DAVID KRAVETS, Associated Press Writer
DATELINE: SAN FRANCISCO

BODY:

Judges cannot declare firearms illegal under the state's assault-weapons ban law, the California
Supreme Court ruled Thursday in a decision the dissenting chief justice said created a "loophole" in
the 1989 act.

. In a 4-2 vote that featured a blistering dissent by Chief Justice Ronald M. George, the high court
ruled that a semiautomatic rifle is legal if it is not explicitly designated illegal under 1991
amendments to the act.

Justice Janice Rogers Brown, agreeing with arguments made in the case by the National Rifle
Association, wrote that the 1991 provisions - enacted to ban the proliferation of generic versions of
outlawed weapons - was too vague for gun owners to know which of the so-called copycat weapons
of the Russian-made "AK series" were illegal.

Without explicitly listing each weapon, Brown wrote, "Ordinary law-abiding citizens could suddenly
find themselves ... subject to prosecution." The immediate fallout of Thursday's decision is that an
untold number of copycat weapons to the AK series are now legal in California.

George wrote that the "Legislature recognized the impossibility of compiling a comprehensive list" of
all AK series rifles and therefore chose not to when it wrote the 1991 amendments.

"By refusing to heed the clear statutory language classifying all AK series rifles as assault weapons,
whether specifically identified by name or model or not, the majority creates a loophole in
California's assault weapons control legislation that the Legislature plainly intended to eliminate,"
George wrote.

Thousands of people in California have been convicted wrongly for possessing, transporting or using
AK series weapons, said Chuck Michel, a lawyer for the National Rifle Association.

. "It took years to clarify this mess and in the meantime hundreds or perhaps thousands of accidental
felons were created by a law that was pushed through without a full consideration of the
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consequences," Michel said.

‘ The state attorney general's office was reviewing the decision Thursday and would not comment on
Michel's assertions, spokesman Nathan Barankin said.

Thursday's decision was based on a 1994 confiscation of an AK series rifle from a Delano attorney
who was given the gun instead of payment from a client.

Authorities seized the weapon on grounds it was banned under the 1991 amendments. Kings County
Superior Court Judge Peter M. Schultz ruled that the weapon was illegal, a decision the high court
reversed Thursday.

Still, George wrote that the court's decision may be minimized by amendments the Legislature
enacted to the assault-weapons act in 1999.

That year, lawmakers adopted a provision that bans assault-weapons based on a host of features
instead of makes and models - a move that makes illegal hundreds of so-called copycat weapons not
clearly defined in the law.

That provision has not been tested in California's courts. Gun proponents said the Supreme Court
decision gives them fodder to challenge it.

The NRA's Michel said Thursday's decision bolsters arguments that the 1999 amendments are illegal
. because outlawed guns are not clearly identified.

"A lawsuit will be filed challenging this," he said.
The decision means that some copycat weapons to the AK series will now be legal.

That is because some of the weapons do not have the features that would make them illegal under the
1999 provisions. Those features include semiautomatic rifles having a detachable magazine for
bullets, and one of the following: a pistol grip, a stock with a hole for a thumb, a grenade launcher
and, among other features, a flair launcher.

"It's conceivable that you have an assault weapon that fell under the 1991 category and isn't covered
by the new legislation," said John S. Dulcich, the attorney who won Thursday's case on behalf of
Delano lawyer J.W. Harrott.

Under the high court's closely watched decision last year upholding the original assault-weapons law,
a majority of justices noted that the state attorney general's office has the discretion to add weapons to
the list of the hundreds of weapons already banned.

Gun-control advocates said Thursday that Attorney General Bill Lockyer has greatly expanded the

number of illegal weapons, but worried Thursday's decision gives the state's top law enforcement
officer too much leeway.

"What if the next attorney general is not as aggressive as Lockyer?" asked Dennis Henigan, an
attorney for the Center to Prevent Handgun Violence.

The Roberti-Roos Assault Weapons Control Act of 1989 originally outlawed 75 weapons that are
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high-powered and have rapid-fire capabilities. The Legislature passed the nation's first law banning
such weapons after a gunman, Patrick Purdy, fired a semiautomatic weapon into a Stockton school
yard, killing five children and injuring 30.

Following California's lead, several states and the federal government passed similar or even stricter
bans.

The case decided Thursday is J.W. Harrott v. Kings County, S055064.
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June 27, 2001, Wednesday
SECTION: NEWS; PG. 1
HEADLINE: 'THE PASSING OF AN ERA'

BODY:
By Sonia Giordani RECORDER STAFF WRITER @Normal:Justice Stanley Mosk left word that
when he died he would prefer not to have a religious service at all.

But in a letter addressed to family and read aloud by his son Richard at a memorial service in Los
Angeles Tuesday, Mosk went on to say that "if for valid reasons or on a whim you choose to do
otherwise, [ promise not to return to haunt you."

More than 300 relatives and friends remembered Mosk as a man with robust senses of both humor
and compassion. The group met at the Wilshire Boulevard Temple to pay their respects to the
California Supreme Court's longest- serving justice who died June 19 at the age of 88. Reminiscences
painted a picture of a man who was not only a dedicated legal scholar, but who loved the camaraderie
of the legal community and also of a good tennis game. As state attorney general, Mosk fought to
expand civil rights and protect consumers; as a judge he issued nearly 1,700 opinions in 37 years.

Chief Justice Ronald George said he was an institution on the court, working with 31 different
justices and bridging the terms of six chief justices. His tenure as a justice was only one year short of
spanning a quarter of the court's entire history in California. "It is not hyperbole to say his passing
connotes the passing of an era," George said.

George's personal relationship with Mosk spanned the entirety of George's career in law. George said
he was among the ranks of young lawyers hired on by Mosk in the attorney general's office; he later
went on to argue before the court as a deputy attorney general when Mosk was elevated to the court
and later he served beside him on the bench.

He recalled one night, when Malcolm Lucas was chief justice, that a pending matter kept the justices
at the courthouse well into the early morning hours. It was 3 a.m., and Lucas noticed that Mosk,
already in his 80s, would look over at the clock occasionally. Lucas told Mosk he could go home if he
wasn't up for the long night still ahead.

George recalled that Mosk promptly explained that his concern with the hour stemmed from the fact
that "he'd scheduled a 7 a.m. tennis game, and it had become too late to cancel." George went on to
note that Mosk left at 6:15 a.m. , played the game and was one of only three justices to return and
spend the rest of the day at work.

Among those in attendance Tuesday were his colleagues, California Supreme Court Justices Joyce
Kennard, Marvin Baxter, Kathryn Mickle Werdegar and Janice Rogers Brown, as well as Mosk's

research attorneys at the court and other court staff. Former Secretary of State Warren Christopher

attended, as did Gov. Gray Davis, his judicial appointments secretary Burt Pines and Attorney
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General Bill Lockyer. Vaino Spencer and J. Anthony Kline were among the court of appeal justices in
attendance.

Santa Clara law professor Gerald Uelmen said Mosk was the most prolific justice the court has ever
seen. His opinions are studied by law students around the country in virtually every class -- from
criminal to torts.

"We celebrate many judges for being masters in one field or another," said Uelmen. "But Stanley
Mosk was a master of every field."

"He was the first Jewish person to be elected to state constitutional office, even though his opponent
attempted to make an issue out of his religion," said Edward Sanders, a partner at Crosby, Heafey,
Roach & May and former president of the Jewish Federation Council of Greater Los Angeles.
Sanders praised Mosk for trailblazing the way for Jewish people and other minorities. Gov. Davis
echoed that sentiment: "He stood up for those who had no voice." Spencer, presiding justice of the
Second District Court of Appeal and the first African-American appointed to the appellate court,
remembered reading newspaper accounts about Mosk in 1947. As a trial judge that year Mosk was
the first to strike down racial covenants that prohibited African-Americans in Los Angeles from
purchasing property in certain neighborhoods.

"Those of you who have never been affected by that type of prejudice and discrimination cannot
begin to know the pain and humiliation, the stress," said Spencer, who went on to work with Mosk
when as attorney general he created the first civil rights division in that office. The mood lightened
from political and staid to more lighthearted when Richard Mosk got up to speak, painting a picture
of a down-to-earth man who wasn't above having himself paged at airports and bus stations during
campaign seasons just so people would hear his name. He was a man with a sense of humor and an
edge, his son recalled -- a man " fatalistic and content" who considered Woody Allen to be "a
contemporary philosopher."

When his son told him he should have been a state senator, Mosk responded that he surely would
have been defeated in the next election. When he said he should have been chief justice, his father

simply said he wouldn't have liked all that administrative work anyway. He said, "My father never
had any regrets."
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June 27, 2001 Wednesday, NORTH SPORTS FINAL EDITION
SECTION: Commentary; Pg. 19; ZONE: N
LENGTH: 567 words
HEADLINE: The non-existence of black conservatives

BYLINE: By Michael Finch and Thomas Krannawitter. Michael Finch is director of development at
Claremont Institute. Thomas Krannawitter is its director of academic programs.

BODY:

Remember the 1970s sitcom "Good Times?" Set in the housing projects of Chicago, it starred the
young, black comedian Jimmy Walker as "JJ," who made "dy-no-mite" a catchphrase for a
generation. In some ways, though, the more interesting character was JJ's kid brother, Michael.
Studious and conservative in dress and manner, Michael cared about ideas and politics. His dream
was to follow in the footsteps of U.S. Supreme Court Justice Thurgood Marshall.

Imagine that "Good Times" had been reality. Imagine Michael went to law school and after years of
hard work now stands among the nine Supreme Court justices--a lifetime appointment to the highest
judicial body of the most powerful country on Earth. You might think that black organizations would
honor such a man as an example of what others might accomplish. Then again, if you worked at
Ebony magazine, you might not.

The May edition of Ebony lists the 100 most influential black Americans in 2001. To be sure, some
worthy names made the list: Secretary of State Colin Powell, National Security Adviser Condoleezza
Rice. NAACP President Kweisi Mfume, U.S. Rep. Charles Rangel (D-N.Y.), Michael Jordan and
Oprah Winfrey are among the 100. Whatever one thinks of these individuals, there can be no question
that they all wield great influence.

Then there is U.S. Supreme Court Justice Clarence Thomas. Ebony thinks Thomas is not among the
most influential African-Americans. He is not even mentioned in the article preceding the list of 100.
It's as if he does not exist. Which, of course, is exactly the point.

For the liberal editors at Ebony, Clarence Thomas simply is not "black." Neither is Eloise Anderson
(former director of social services for California and Wisconsin), William Allen (former chairman of
the U.S. Commission on Civil Rights), Janice Brown (California Supreme Court justice), Ward
Connerly (University of California regent), Roy Innis (national chairman of the Congress for Racial
Equality), Alan Keyes (candidate for the Republican nomination for president), Thomas Sowell
(economist and best-selling author), Shelby Steele (professor of English and winner of the National
Book Critics Circle Award) or Armstrong Williams (nationally syndicated talk-radio host). All of
these people have had an influence that has touched millions, black and non-black alike. But what
unites them, and what disqualifies them from Ebony's list, is that they are conservative.

Their conspicuous omission points to how liberals have transformed American political language.
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Today the term "black" has little to do with skin color. Rather it is a code word for acceptance used
by the political left. For the folks at Ebony, any black American who adheres to the principles of
color-blindness and human equality--the principles championed by Abraham Lincoln, Martin Luther
King Jr. and Clarence Thomas--are not black.

Rejecting those principles and their most prominent defenders of all colors, the editors at Ebony are
left in the shameful and ridiculous position of saying that Edward Darnell (the imperial potentate of
the Nobles Mystic Shrine, for those who don't know) is more influential than a sitting justice of the
Supreme Court. The message Ebony is sending to young "Michaels" in America is clear: If you wish
to be judged by the content of your character and not the color of your skin, don't bother. You don't
exist.

GRAPHIC: GRAPHICGRAPHIC: Illustration by Jon Krause.
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June 22, 2001, Friday, BC cycle
SECTION: State and Regional
LENGTH: 329 words
HEADLINE: Widow must share husband's property with unknown relatives
DATELINE: SAN FRANCISCO
BODY:
A Santa Barbara widow must split her husband's property with two half siblings her late husband

never knew he had, the California Supreme Court has ruled.

Because the late Denis H. Griswold did not have a will when he died, the court ruled Thursday that
widow Norma B. Doner-Griswold must give the Ohio relatives half of Griswold's $300,000 estate.

The justices said the law clearly reads that relatives of the biological parent of a child can collect an
inheritance from that child if the parent acknowledged or contributed to the child's support. Griswold
had no contact with his biological father, John Edward Draves, before dying in 1996 and didn't even
learn about the man who paid child support for 18 years until seeing his birth certificate as an adult.

The half siblings didn't know of Griswold either until professional "heir hunter" Francis V. See called
to tell them about their connection to the inheritance.

See will collect a share of the estate as a fee for his work, said attorney Herb Fox, who represented
See in the appeal.

"This is a case where somebody calls you up and says, 'You had a long-lost uncle or brother who has
left you some money,"" Fox said. "It's the kind of phone call everyone hopes to receive."

The heir hunter could receive as much as one-third of the property, said See's trial lawyer, David C.
Turpin.

Justice Janice Rogers Brown said this law needs to be re-examined by the Legislature to avoid
similar future cases.

"I doubt most children born out of wedlock would have wanted to bequeath a share of their estate to a
father who never contacted them, never mentioned their existence to his family and friends, and only
paid court-ordered child support,” Brown wrote in a separate opinion.

Doner-Griswold's attorney, Lawrence T. Sorensen, said he was "very disappointed” by the court's
decision. He said his client is medically disabled and her husband wanted her to receive his full
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inheritance.

LOAD-DATE: June 23, 2001

http://www.nexis.com/research/search/submitViewTagged 11/27/2001




LEXIS®-NEXIS® View Printable Page Page 118 of 211

Copyright 2001 Contra Costa Times
All Rights Reserved

CONTRA COSTATIMES
Found on BayAreas com

Contra Costa Times

June 22, 2001 Friday FINAL EDITION
SECTION: NEWS; Pg. A12
LENGTH: 425 words
HEADLINE: WIDOW MUST SHARE ESTATE WITH "STRANGERS"
BYLINE: MAURA DOLAN
DATELINE: SAN FRANCISCO
BODY:
SAN FRANCISCO A widow whose husband died without a will must share his property with his
half siblings, even though he never knew of their existence, the California Supreme Court reluctantly
decided Thursday.
The court ruled in the case of the late Denis H. Griswold, a Santa Barbara resident who had been born
out of wedlock and whose biological father had paid child support for 18 years. The father and son
never had any contact before they died, and Griswold only learned of him when he came across a
birth certificate as an adult. Griswold died without knowing that he also had two half siblings in
Ohio.

They in turn did not know about him until a professional heir hunter researching probate and birth
records called and told them they could inherit some money.

Never mind the circumstances, the court said in a unanimous decision in the case (Griswold vs. See,
S087881). The law "provides in unmistakable language" that the half siblings are entitled to half of

Griswold's estate, estimated at $300,000, Justice Marvin R. Baxter wrote for the court.

Baxter questioned whether the Legislature intended such results in fashioning the probate code and
noted that elected officials may want to change it.

Justice Janice Rogers Brown, in a separate opinion, implored the Legislature to act.
"I doubt most children born out of wedlock would have wanted to bequeath a share of their estate to a
father' who never contacted them, never mentioned their existence to his family and friends, and only

paid court-ordered child support," Brown wrote.

"I doubt even more that these children would have wanted to bequeath a share of their estate to that
father's other offspring."
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Herb Fox, who represented Francis V. See, the heir hunter, in the appeal, said See will collect a
percentage of the half siblings' share of the estate as a fee for his work.

See's lawyer said the heir hunter would receive as much as one-third of the inheritance.

"This is a case where somebody calls you up and says, You had a long-lost uncle or brother who has
left you some money," Fox said.

Under the current law, relatives of a biological parent of a child can inherit from that child if the
parent had acknowledged the child and contributed to his or her support.

The fact that Griswold's biological father had admitted his paternity in court and paid child support
was enough to meet the requirements, the court said.

"By blood at least, they are certainly close relatives," Fox said. "By society, they were actual
strangers."

GRAPHIC: Los Angeles Times
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SECTION: California; Part 2; Page 1; Metro Desk
LENGTH: 778 words

HEADLINE:
'Strangers' to Get Half of Estate

BYLINE: MAURA DOLAN, TIMES LEGAL AFFAIRS WRITER
DATELINE: SAN FRANCISCO

BODY:
A widow whose husband died without a will must share his property with his half siblings, even
though he never knew of their existence, the California Supreme Court reluctantly decided Thursday.

The court ruled in the case of the late Denis H. Griswold, a Santa Barbara resident who was born out
of wedlock and whose biological father paid child support for 18 years. The father and son never had
any contact before they died, and Griswold only learned of him when he came across a birth
certificate as an adult.

Griswold died without knowing that he also had two half siblings in Ohio. They, in turn, did not
know about him until a professional "heir hunter" researching probate and birth records called them
up and told them they could inherit some money. Never mind the circumstances, the court said in a
unanimous decision in Griswold vs. See, S087881. The law "provides in unmistakable language" that
the half siblings are entitled to half of Griswold's estate, estimated at $300,000, Justice Marvin R.
Baxter wrote for the court.

Baxter questioned whether the Legislature intended such results in fashioning the probate code and
noted that elected officials may want to change it.

Justice Janice Rogers Brown, in a separate opinion, implored the Legislature to act.
"I doubt most children born out of wedlock would have wanted to bequeath a share of their estate to a
'father’ who never contacted them, never mentioned their existence to his family and friends, and only

paid court-ordered child support," Brown wrote.

"] doubt even more that these children would have wanted to bequeath a share of their estate to that
father's other offspring."

"Finally," she added, "I have no doubt that most, if not all, children born out of wedlock would have
balked at bequeathing a share of their estate to a 'forensic genealogist,' " as heir hunters call
themselves.
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Attorney Herb Fox, who represented heir hunter Francis V. See in the appeal, said See will collect a
percentage of the half siblings' share of the estate as a fee for his work. See's trial lawyer, David C.
Turpin, said the heir hunter could receive as much as one-third of the inheritance.

"This is a case where somebody calls you up and says, 'You had a long-lost uncle or brother who has
left you some money,' " Fox said. "It's the kind of phone call everyone hopes to receive."

Under the current law, relatives of a biological parent of a child can inherit from that child if the
parent had acknowledged the child and contributed to his or her support.

The fact that Griswold's biological father had admitted his paternity in court and paid child support
was enough to meet the requirements, the court said.

"By blood at least, they are certainly close relatives," Fox said. "By society, they were actual
strangers."

If Griswold had died with a will leaving his estate to his wife, the half siblings would not have been
entitled to any inheritance, lawyers in the case said.

Lawrence T. Sorensen, who represented Griswold's widow, Norma B. Doner-Griswold, said he was
"very disappointed" by the court's decision because Griswold clearly wanted his widow to receive his
full inheritance. He said his client, who lives in Santa Barbara, is medically disabled.

Denis Griswold, who died in 1996, had for most of his life believed his father was Fred Griswold,
whom his mother married in 1942. Sorensen said Griswold learned the truth only after his mother's
death in 1983, when he was going through her papers. :

He saw the name of "somebody he had never heard of before" and didn't want to think about it or
investigate it, Sorensen said. At that time, the biological father, John Edward Draves, was dead.

Griswold's widow would have inherited his entire estate if the couple had treated their assets as
community property. The pair had lived together for many years and married several years before
Griswold's death.

They did not mingle their bank accounts or real estate because they felt the separation would protect
each of them if the other suffered catastrophic health problems, Sorensen said.

Turpin said See is one of about a dozen heir hunters in California. He researches records and finds
money for others in exchange for a cut for himself.

"t is a legitimate occupation," Turpin said.

If someone dies without a will and has no wife or children, the nearest relatives inherit the property,
he said. The first in line to collect are the parents, followed by siblings and nieces and nephews "until
you get to fifth-cousins twice-removed," Turpin said.

The lesson of the case? "It is always the better practice to make a will," Fox said.
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SECTION: Vol. 8; No. 11; Pg. 13
LENGTH: 601 words
CASE: Medicare HMOs: McCall v. PacifiCare of Cal.
HEADLINE: California Gives Seniors Right to Sue HMOs

BODY:

In a major victory for seniors' patient rights, the California Supreme Court has ruled that Medicare
beneficiaries may sue health maintenance organizations for damages when they are denied adequate
care. By a 5--2 vote, the court rejected an HMO's claim that elderly and disabled patients and their
survivors are limited to administrative relief and cannot turn to the courts. McCall et al. v. PacifiCare
of California Inc. et al., No. S082236 (Cal., May 3, 2001). The decision allows the family of a
Huntington Beach man who suffered from degenerative lung disease to sue PacifiCare Health
Systems for allegedly refusing to refer him to a specialist or transplant program.

Writing for the court majority, Justice Kathryn Mickle Werdegar said Congress, in passing the
Medicare Act, did not intend to prevent beneficiaries from suing. "Congress left open a wide field of
operation for state law pertaining to standards for the practice of medicine and the manner in which
medical services are delivered to Medicare beneficiaries," she said.

Justice Werdegar added that the Medicare administrative review process covers only "a limited class
of claims" primarily relating to reimbursement disputes. The law does not cover claims relating to the
quality of care, she said.

But the dissent insisted that the decision undermines Medicare's review process. While the system
may not afford the range of relief available under state law, Justice Marvin R. Baxter said, "it is
designed to provide that coverage decisions are reviewed in a thorough and expeditious manner" by
the federal government and review boards.

Justice Janice Rogers Brown joined in the dissent.

George McCall, who suffered from lung disease, had brought the case against PacifiCare in 1997 for
repeatedly refusing to refer him to a specialist, put him on a lung transplant list or provide other
needed care. McCall was eventually forced to end his membership in the HMO and ultimately
received a lung transplant paid for by Medicare. He died several hours after receiving the transplant at
the age of 58.

McCall's wife, Barbara, kept the suit alive against PacifiCare, charging the HMO with negligence,
willful misconduct, fraud, negligent and intentional infliction of emotional distress, and unfair
business practices. McCall's physician provider group, Greater Newport Physicians Inc., is also
named as a defendant.
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Ruling that Medicare law barred such a complaint in state court, an Orange County Superior Court
judge threw out McCall's suit. Less than a month after McCall's death in July 1999, however, the
state appellate court reinstated the case and decided that the suit could go to trial. The California
Supreme Court majority upheld this decision.

"It is not the prerogative of this court to second-guess the measured trade-offs enacted by Congress.,"
Justice Baxter countered in his dissenting opinion. "Today's decision all but assures that the Medicare
administrative review process will cease to function as a meaningful limit on judicial review.
cannot, and will not, join in its undoing."

In a prepared statement, PacifiCare praised the dissent. "Like the dissenting justices," the HMO said,
"we are concerned that the efficiency and integrity of the program's administrative review process
will be compromised."

Carol S. Jimenez of Los Alamitos, Calif., argued for McCall.

Jon N. Manzanares, Keith A. Weaver and Jeffrey D. Olster of Konowiecki & Rank represented
PacifiCare.

(Call 877-595-0449 for the 19-page opinion and 20-page dissent.)
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BODY:
Last year, in a highly significant concurring opinion largely overlooked outside of California,
California Supreme Court Justice Janice Rogers Brown proposed some guidelines designed to
prevent arbitrary and excessive awards of punitive damages. Lane v. Hughes Aircraft Co., 22 Cal.4th
405, 427 (2000)(Brown, J., concurring). Her thoughtful and well-reasoned opinion merits

. consideration by judges and legislatures across the country. Her recommendations correctly bring a
measure of rationality and predictability, heretofore missing, to this important area of law.

In Justice Brown's opinion, "without clear guidance, judicial oversight of punitive damage awards
will not be uniform, and the resulting gross variability in awards will ultimately implicate the rights
of defendants to due process and the equal protection of the laws." Id. at 422. She stresses that "[w]
ithout a beginning point of reference, punitive damage awards tend to vary widely, depending as
much on the vicissitudes of jury decisionmaking as on the facts of the case." Id. In fact, "jury
determinations of punitive damages are likely to contain an element of arbitrariness as long as the
awards remain uncalibrated. To assure basic fairness, courts must consider ways of calibrating
punitive damage awards." Id.(citing Sunstein et al., Assessing Punitive Damages (with Notes on
Cognition and Valuation in Law), 107 Yale L.J. 2071, 2110 (1998). Justice Brown explains that one
way to assess fairness and calibrate damages is to determine if the compensatory award, alone, is
sufficiently punitive. In her opinion, "large compensatory damage awards not based on a defendant's
ill-gotten gains have a strong deterrent and punitive effect in themselves. The magnitude of such
awards should be considered in deciding whether and to what extent punitive damages should be
imposed." Id. at 424 (citing Beliz v. W.H. McLeod & Sons Packing Co., 765 F.2d 1317, 1332 (5th
Cir. 1985), Maiorino v. Schering-Plough Corp. 302 N.J.Super. 323, 695 A.2d 353 (1997).) In other
words, according to Justice Brown, where there is a large compensatory award, that award alone may
be enough punishment and deterrence, rendering punitive damages unnecessary. Id. at 424. This is
particularly true where there is a large compensatory award for noneconomic damage. Id.
Accordingly, "[t]he trial court should instruct the jury that . . . [o]nly if the jury finds the
compensatory damage award insufficient to punish or deter should an additional punitive award be
imposed. And if imposed, the punitive award must be limited to an amount needed to deter and
punish when added to the sum already imposed as compensatory damages." Id. at 425.
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While Justice Brown does not advocate eliminating jurors' discretion to set damages, she explains
that "discretion must be distinguished from whim and serendipity." Id. at 423. To that end, if needed,
"punitive damages should rarely exceed compensatory damages by more than a factor of three, and
then only in the most egregious circumstances clearly evident in the record." Id. This three to one
ratio is "an uppermost limit, and most punitive damage awards should fall well below that limit." Id.
(citing Eiseno p& Wells, Punitive Awards after BMW, a New Capping System, and the Reported
Opinion Bias, Wis. L. Rev. 387, 420, 422(1998).)

Recognizing past criticism of a strict correlation between compensatory and punitive damages,
Justice Brown answers that "fundamental notions of justice require some correlation between
punishment and harm." Id. at 424 (citing Aristotle, Nicomachean Ethics (Hackett Pub. Co. 1985), at
135.) Thus, the use of compensatory damages as a calibrating factor, "even if imperfect, is not wholly
arbitrary because the degree of harm to the plaintiff bears a substantial relationship to the appropriate
punishment." The fact that legislatures frequently provide for double or treble damages as a
punishment for wrongful acts shows the propriety of basing punitive awards on compensatory
damages and limiting them to no more than three times compensatory damages. Id. at 425. Moreover,
Justice Brown notes that several states, including Connecticut, Delaware, Florida, Illinois, Indiana,
Nevada, North Dakota, Oklahoma, and Texas, limit punitive damages to two or three times
compensatory damages. Id. at 426.

Finally, Justice Brown explains that a defendant's wealth "cannot provide an adequate upper limit [on
punitives because m]any of the wealthiest defendants are corporations, and the size of a corporate
defendant is not an additional evil that in itself warrants an enhanced penalty." Id. at 427. "In order to
remain competitive, large corporations count small as well as big costs, particularly if those small
‘costs may be recurrent. Therefore, even for a large corporation, a relatively modest punitive damage
award may be sufficient to induce an end to the offensive conduct." Id. Moreover, "above a certain
level, the precise amount of a defendant's wealth becomes less relevant, compared to other factors."
Id.

Justice Brown closes her opinion with the observation that "the law of punitive damages does not
punish a large corporation simply for being large; it takes wealth into consideration so as to ensure
the award creates an adequate deterrent, even though the award may still be small in relation to the
corporation's net worth." Id. Therefore, "trial courts should not permit attorneys to argue . . . that
punitive damages should be a fixed percentage of the defendant's total net worth." Id.

A closer examination of Justice Brown's opinion is particularly timely in light of the United States
Supreme Court's recent decision in Cooper Industries, Inc v. Leatherman Tool Group, Inc.,  U.S.
_(2001). Expressing serious concerns about the often excessive and capricious nature of punitive
awards, the Cooper Industries Court held that, in order to establish acceptable constitutional
guidelines, courts must provide de novo review of punitive awards at the appellate level. Justice
Brown's opinion should be a valuable source to appellate justices in performing that assignment.

For more information contact: Washington Legal Foundation, 2009 Massachusetts Ave.
Washington, D.C., 20036; (202) 588-0302.

LOAD-DATE: June 13, 2001

http://www.nexis.com/research/search/submitViewTagged 11/27/2001




LEXIS®-NEXIS® View Printable Page Page 126 of 211

Copyright 2001 American Lawyer Media, L.P.
The Recorder

June 1, 2001, Friday
SECTION: NEWS:; PG. 1
HEADLINE: JUSTICES AIR PAIR OF FEHA DISPUTES

BODY:

By Sonia Giordani RECORDER STAFF WRITER Lachi Richards says she held off suing her
employer for discrimination until she saw no other choice. Now the California Supreme Court may
rule she sat on her rights and can't recover for many of the alleged acts. During arguments in a pair of
FEHA cases Thursday, some of the justices worried about the policy implications of allowing the so-
called "continuing violations" doctrine to toll the statute of limitations for Richards' claims. "It
appears the Legislature was trying to achieve a balance between the rights of employees and the rights
of employers and part of the attempt to balance those rights was to have a statute of limitations," said
Justice Janice Brown. "Why should we simply ignore what the Legislature has done?" In the second
case, the justices will decide if statutory attorneys fees belong to a plaintiff, or to her lawyers. The
plaintiff in Richards v. CH2M Hill_, S087484, was an engineer at CH2M Hill when she was
diagnosed with multiple sclerosis and confined to a wheelchair. Richards says she endured less than
reasonable accommodations for her disability while trying to work out solutions with her bosses. By
the time she threw up her hands and filed suit under the Fair Employment and Housing Act, five
years had passed. Her attorney, Ellen Lake of Oakland, argued that the numerous discriminatory acts
against her client -- failure to provide an accessible fire escape route; obstructing access to offices and
hallways; moving her office to a storage room without furniture -- were not isolated incidents but
rather a course of conduct that constituted a continuing violation. And Lake said Richards shouldn't
be punished for trying to work out the problems before jumping into litigation. Justice Kathryn
Mickle Werdegar said plaintiffs could then sit back and accumulate examples of discrimination they
could "dredge up" years later. " What protection does the defendant have against this?" But Justice
Joyce Kennard countered that "all the employer has to do is stop the pattern of discriminatory acts."
Theodore Olsen, a partner with Sherman & Howard in Denver who represented CH2M Hill,
encouraged the court to look to federal precedents that say the clock starts ticking when a plaintiff
knows or reasonably should know that a violation occurred. Timely complaints, he added, allow a
company's managers to learn of problems and get to work resolving them expeditiously. "Here we
don't even have a case of 'reasonably-should-have-known.' We have a case of known violations," said
Olsen. He noted Richards kept a log-of aggravating on-the-job incidents and took photos illustrating
her managers' lack of cooperation to make reasonable accommodations. But several justices also
seemed sympathetic to plaintiffs like Richards who don't necessarily want to appear obstreperous and
drag their employers to court -- especially when they're still hopeful a solution will be reached
without resort to a lawsuit. "I see a real tension between your point that there should be prompt
attention to the issue and expeditious resolutions," Werdegar told Olsen, " and the employee's point to
want to work with employers." In the second case, _Flannery v. Prentice, S080150, the court seemed
eager to send a message to lawyers to put their fee arrangements on paper. "Attorneys <#201> are
supposed to have written fee agreements. Why should we allow those who fail to do so to get these
fees?" asked Werdegar. But other justices seemed to think the statutory fee award stemming from
Leslie Flannery's successful sexual harassment suit belongs to her attorneys, and not to her. J ustice
Ming Chin noted that the legislative intent in creating statutory attorney fees was partly to encourage
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lawyers to take public interest cases even when the potential sum to be collected is small compared to

‘ the cost of the legal work. Brown, meanwhile, pointed to the language of the Business and
Professions Code, which she said permits recovery of "a reasonable fee" even without an agreement.
The dispute arose after an Alameda County jury awarded Flannery $250,000. Now- retired Alameda
County Judge Demetrios Agretelis awarded her lawyers, John Prentice and John Scott, more than $1
million in attorney fees. Flannery said they'd agreed orally to split any recovery, and told her lawyers
she'd agree to split "everything" 60-40. San Francisco solo Richard Pearl, representing the lawyers,
said attorneys fees should be for attorneys. And with or without a written agreement, he argued,
statutory fees are supposed to compensate counsel for taking tough cases. But Lawrence Hensley, an
associate with Sacramento's Nageley, Meredith & Miller who represents Flannery, said the impasse
could have been avoided had the attorneys explained the fee situation beforehand. Otherwise, he said,
"Clients are left scratching their heads as to how legal math works." _Reporter Sonia Giordani's e-
mail address is sgiordani@therecorder.com._
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BODY:
The California Supreme Court yesterday made it difficult for crime victims to sue landlords and
property owners for failing to provide adequate security -- even if there is a history of similar assaults.

By a 4-to-3 vote, the justices ruled that a Federal Express delivery woman who was brutally attacked
at a Southern California apartment complex could not sue property owners who had been warned
about their lack of security.

The decision reflects the court's unwillingness to hold property owners responsible for crimes
committed by others at parking lots, college campuses, garages and other areas.

The Federal Express employee, Marianne Saelzler, had evidence of numerous assaults, robberies, and
gunshots at the apartment complex as well as frequent trespassing incidents via broken gates. Police
officers had advised the apartment manager to provide daytime security patrols, but the only guards
present were those hired to escort the apartment manager to her car. In yesterday's opinion, the court
said that Saelzler had not come up with enough proof to go to trial. Even though the apartment
owners may have violated a duty of care for Saelzler, the justices said she had not produced clear
evidence that the lack of security was a "substantial factor" causing her injuries.

EVIDENCE 'SPECULATIVE'
Her evidence "merely shows the speculative possibility that additional daytime security guards and/or
functioning security gates might have prevented the assault," wrote Justice Ming Chin in the majority

opinion.

He added that holding landlords liable for criminal acts would increase their costs, which would be
passed on to tenants of low-cost housing units. Chief Justice Ronald George and Justices Marvin
Baxter and Janice Rogers Brown joined in Chin's decision.

In a strongly worded dissenting opinion, Justice Joyce Kennard blasted the court for imposing "a

http://www.nexis.com/research/search/submit\/iewTagged 11/27/2001




LEXIS®-NEXIS® View Printable Page

http://www.nexis.com/research/search/submitViewTagged

Page 129 of 211

virtually insurmountable" barrier in the path of any victim suing a property owner for failing to
provide security to guard against foreseeable crimes.

Justice Kathryn Mickle Werdegar issued her own dissent, expressing outrage that the majority was
dismissing Saelzler's case because her assailants were never caught -- leaving police unable to
determine if they lived there or were trespassing.

"That she should be barred from the courthouse for this very reason is both cruelly ironic and legally
unjustified," Werdegar wrote. Justice Stanley Mosk joined in the dissent.

COURT FOCUSED ON MONEY

"I'm very angry." said Saelzler after learning of the court's decision. She said the majority didn't seem
to focus on the issues, but on the financial implications. She said that after the attack, which left her
with broken ribs and torn ligaments in her shoulder, police eventually gave up on finding the
criminals.

"I don't know how much more I can take," she said when asked about whether she will pursue an
appeal. "It's very emotional."

Andrew Wolfberg, one of the lawyers for Saelzler, said that a plaintiff will now have to convince the
criminals to testify that they wouldn't have been able to commit the crime if there had been better
security. But in most cases, he said, it won't be in the best interest of the criminal to admit to
anything.

"It puts an unbelievable burden on the plaintiff," Wolfberg said.

Barbara Ravitz, a lawyer who filed a brief on behalf of the Building Owners and Managers
Association of Greater Los Angeles, said that the court is protecting property owners from being held
responsible if their security measures fail.

"They're very concerned about landlords and clients like mine not having such exorbitant costs for
security that it's going to raise the rents and it's going to fall on tenants especially in low-income
areas," she said.

BRUTAL 1996 ATTACK

Saelzler was attacked in March 1996 when she tried to deliver a package to a resident at Sherwood
Apartments, a vast complex in Bellflower with 300 units.

As she entered the premises she saw two men loitering outside a security gate that had been propped
open and another man already on the premises. She tried to deliver the package but no one was home.
When she returned down a path inside the complex the three men confronted her, beat her and tried to

rape her. They were never caught.

She sued the apartment owners, saying they knew that dangerous people loitered on the premises and
failed to provide adequate security.
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The trial judge found "overwhelming evidence" of criminal activity on the property, including a gang
that was headquartered in one of the apartments. But the court concluded that Saelzler had failed to
show enough of a connection between the property owner's inaction and her injuries.

But a state appeals court reversed that decision, allowing Saelzler to go to trial. E-mail Harriet Chiang
at hchiang@sfchronicle.com.
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The California Supreme Court has begun hearing the case of a woman who wants permission to pull
her husband off life support because she says that is what he would have wanted after an auto
accident left him in a near-vegetative state.

The case has become the center of right-to-die issues in California and ignited debate over when
loved ones can order removal of life support with no will or other written document verifying those
wishes.

Rose Wendland directed doctors to pull husband Robert Wendland's feeding tubes in 1995, two years
after he crashed his car while driving drunk in northern California. She said statements he made
before the crash such as telling her he did not want to live like a "vegetable" are enough proof to
allow the life support to end.

"It's a decision that he wanted," Rose Wendland said.

An appeals court agreed but Robert Wendland's mother, Florence, claims her son isn't a "vegetable"
and should be allowed to live. She appealed to the Supreme Court.

Doctors say Wendland has some ability to think and sometimes move in his hospital bed, but has no
ability to communicate whether he wants to live or die.

In a packed courtroom Wednesday, the mother's attorney, Janie Hickok Siess, framed the importance
of the justices' pending decision.

"The gravest issue is before you, that is a man's life," Siess said.

Some justices were unsure whether they should allow Robert to die, on grounds that it is unclear
whether his medical condition is the one which he told his wife was unbearable.

"Don't those remarks express being in a totally vegetative state, which I think we would all agree do
not describe his condition?" Chief Justice Ro<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>