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EXECUTIVE OFFICE OF THE PRESIDENT
- OFFICE‘OF MANAGEMENT AND BUDGEF
WASHINGTON, D.C. 20503 7

May 14, 2002

THE DIRECTOR

'MEMORANDUM FOR THE PRESIDENT

SUBJECT: Enrolled Bill H.R. 3525 Enhanced Border Security and Visa Entry Reform Act
Sponsor - Rep Sensenbrenner (R) Wisconsin

Last ljav for Act'ion
| May 20, 2002 - Morlday'
Purpose
Creates new requirements intended to enl'rance border seeority coricerning:‘ (i) stafﬁng
and pay increases for certain immigration personnel; (2) a foreign student tracking system;

(3) machine-readable visas and other travel documents; (4) electronic sharing of i immigration and
law enforcement information; and (5) passenger manifests for aircraft and sea vessels

Agency Recommendations

Office of Management and‘Budget o Approval (Signing>
' ’ ‘ statement attached)

Department of Justice B | - Approval

Department of Education ' . Defers to Justice and
/ : State (Informally)
Department of State o : No objection (Informally)
Department of Transportation . No objection (Informally)
Department of the Treasury , . No objection (Informally)
- Department of Labor ' - No comment (Informally)
Department of Defense ; : - Noresponse :

" Central Intelligence Agency (CIA) . . Ne response



Discussion

H.R. 3525 would set forth new requirements for the President and several agencies,
including Justice and State, that are intended to enhance the border security of the United States.
Major provisions of the enrolled bill are described below. Other prov1s1ons are descrlbed in the
Attachment

Stafﬁng and Pay Increases for INS Personnel

The enrolled bill would require Justice, subject to the availability of appropriations, in
each of FYs 2003- 2006, to increase the number of Immigration and Naturalization Service (INS)
inspectors and associated support staff and the number of INS investigators and associated
support staff each by the equivalent of 200 full- time equivalents (FTEs) over the number
- authorized in the USA PATRIOT Act (P.L. 107-56, enacted October 26, 2001). The USA
PATRIOT Act authorized Justice to waive any FTE cap on personnel assigned to the INS on the
Northern border and authorized appropriations necessary to triple the number of INS inspectors
and associated necessary personnel (from the number authorized on the date of its enactment)
and facilities in each State along the Northern Border. Your FY 2003 Budget proposes doubhng
INS staff on the Northern Border. , : :

The enrolled bill would authorize appropriations for Justice of such sums as may be
necessary to provide the following increases in pay, effective October 1, 2002: (1) increases for
‘GS-9 journeyman Border Patrol agents and inspectors who have completed at least one year's
service to the annual rate of basic pay for GS-11 positions; (2) increases for GS-5 inspections
assistants to the annual rate of basic pay for GS-7 positions; and (3) increases for support staff
- associated with such personnel to "the appropriate GS level." It is expected that INS can absorb
the additional estimated costs of $60 million within requested appropriations.

Student Tracking Svstem

The enrolled bill would require Justice, in consultation with State and Education, to

. establish an electronic system to collect foreign student information from approved institutions of
- higher education and designated exchange visitor programs in the United States. The system
wouid be used to monitor and verify information on the visitors, such as acceptance into a school
or pﬁogram, issuance of a visa, arrival into the country, registration and enrollment in an
educational institution or participation in an exchange visitor program, and more extensive
background information. Educational institutions would have to report to the INS, within 30 days
of the deadline for registering for classes any failure of an alien to enroll or to commence
partlclpatlon ‘



Prior to issuing a foreign student (F or M) or exchange visitor (J) visa, applicants would
have to provide the following: an address in the country of origin; names and addresses of the
alien's spouse, children, parents, and siblings; names of contacts of the alien in the alien's country
of residence who could verify information about the alien; and previous work history, if any,
including the names and addresses of employers. Effective 120 days after the enrolled bill's
enactment,.an F, M, or J visa could not be issued to an alien unless State has received from an
approved educational institution electronic evidence of documentation of the alien's acceptance at
that institution and the consular officer has adequately reviewed the applicant's visa record. Upon

‘the issuance of an F, M, or I visa, State would have to transmit to INS notification of that
issuance and INS would then have to notify the educational institution when an alien accepted for
that institution or program has been admitted to the United States.

The enrolled bill would require INS, in consultation with Education, to conduct biennial
reviews of institutions designated to sponsor students to determine if they are complying with
recordkeeping and reporting requirements. State would have to conduct biennial reviews of
institutions sponsoring exchange visitors for the same purpose. INS and State could suspend or
terminate an entity's ability to receive students under the F and M (for INS) or J (for State) visa
programs for failing to comply with the recordkeeping and reporting requirements. The enrolled
bill would authorize appropriations of such sums as may be necessary to carry out these
provisions. Most of the requirements for the student tracking system are already a part of the
design for INS' Student and Exchange Visitor Information System (SEVIS) scheduled for release
later this year. |

Travel Documents

“The enrolled bill would require State and Justice, by October 26, 2004, to issue to aliens
only travel documents that are machine-readable, tamper resistant, and use biometric identifiers.
The enrolled bill would also require by that date the installation of equipment to allow biometric
comparison and authentication of all U.S. travel and entry documents issued to aliens. State and
Justice would have to jointly establish document authentication and biometric identifiers standards
chosen from among those recognized by domestic and international standards organizations. The
Departments would have to issue a report, within 180 days of the enrolled bill's enactment, on
costs and timing associated with meeting these deadlines. Countries participating in the Visa
Waiver Program (VWP) would have to certify by October 26, 2004, as a condition for
participation, that they have a program for issuing passports meeting these requirements and
participants in the program would have to use these passports (unless issued before that date).
(The VWP allows certain citizens from a select group of mostly industrial countries to visit the '
United States without having to obtain visas.) H.R. 3525 would authorize appropriations of such
sums as may be necessary to carry out these provisions, but also authorizes additional land
border crossing fees to help INS pay for this effort. . -

-3-



Visa Fees. The enrolled bill would require the machine-readable visa fee to be set at the
higher of $65 or the cost of administering this service, as determined by State after conducting a
study of the cost of the service. (In March 2002, State increased the fee by regulation from $45
to $65.) The enrolled bill would also authorize State to collect a $10 surcharge for issuing a
machine-readable visa in a nonmachine-readable passport. These fees would be credited as
‘offsetting collections to any State Department appropriation to recover costs of providing
consular services.

Entry/Exit System. The enrolled bill would require Justice and State to use the
technology standard developed under the USA PATRIOT Act (as discussed below) when
implementing the INS Data Management Improvemeni Act of 2000 (P. L. 106-215, enacted
June 15, 2000). (This law requires the implementation of an electronic system that provides alien
arrival and departure data.) Justice would be required to: establish a database containing the

“arrival and departure data from machine-readable visas, passports, and other travel and entry
documents possessed by aliens; make interoperable all security databases relevant to making =~ °
determinations of admissibility; and "consider implementing" the North American National
Security Program described below. State would have to provide INS with an electronic version
of the visa file of each alien who has been issued a visa to ensure that the data in that visa file is
available to immigration inspectors at U.S. ports of entry before the arrival of the alien.

Intefagencv Information Sharing and Data System -

Information Sharing. In the enrolled bill (and in the description below), the term
"President" means the President acting through the Assistant to the President for Homeland
Security, in coordination with the Secretary of State, the INS Commissioner, the Attorney
General, the CIA Director, the FBI Director, the Secretary of Transportation, the Customs
Commissioner, and the Seéreﬁary of the Treasury. H.R. 3525 would require the President to
submit a report to Congress within 120 days-of the enrolled bill's enactment identifying Federal
- law enforcement and intelligence community information needed by State when issuing visas and

by INS when identifying aliens who are inadmissable or deportable. (The enrolied bill would
‘repeal a provision of the USA PATRIOT Act that required the Office of Homeland Security to
submit a similar report.) The President would be required to develop and implement by October -
26, 2002, after consultation with Congress, a plan that: (1) requires Federal law enforcement
agencies and the intelligence community to provide to State and INS the information identified in
the report; and (2) establishes conditions to limit the redissemination of such information and
protect individuals' privacy and the sources of such information. The bill specifies criminal
penalties for misuse of this information.

Electronic Interoperable Data Svstem. The President, in consultation with the Commerce
Department's National Institute of Standards and Technblogy (NIST), would be required to
develop and implement an electronic interoperable data system (to be known as the "Chimera"
system) to provide current and immediate access to the information identified in the
implementation plan. The system would have to be readily and easily accessible to consular
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officers responsible for issuing visas, Federal officials responsible for determining an alien's
admissibility to or deportability from the United States, and Federal law enforcement and
intelligence officers responsible for the investigation or identification of aliens. The system would
be required to have the capacity to compensate for disparate name formats and be searchable on

a linguistically sensitive basis, based on algorithms that account for variations in-name formats and
transliterations. The enrolled bill would require the development and implementation of
linguistically sensitive algorithms for at least four languages that are determined by State as high -
priofities. Of these, the highest priority language's algorithms must be implemented within 18
months of the enrolled bill's enactment and at Jeast one additional algorithm must be implemented
per year in each of the following three years. Also, in order to provide adequate user support,

the enrolled bill would require State and Justice to jointly prescribe procedures that consular and
immigration officers can use to obtain assistance in resolving identity and other questions that may
arise about names of aliens seeking visas or admission to the United States.

The enrolled bill would require the system to be based on a technology standard
developed under requirements of the USA PATRIOT Act and would advance deadlines
associated with the development of this standard. The enrolled bill would accelerate by nine
months, to January 26, 2003, the deadline for development (by Justice and State, through NIST)
of a technology standard for verifying the identity of visa applicants and persons seeking to enter
.. the United States with a visa and would add the requirement that it must incorporate "appropriate
biometric identifier standards." The enrolled bill would also accelerate by six months, to October
26,‘ 2002, a requirement for a report to: Congress describing the development, implementation,
efficacy, and privacy implications of the technology standard and electronic database system to
~ be developed based on the standard. The enrolled bill would set deadlines of 60 and 120 days
after enactment, respectively, for CIA to comply with prev_iously-enacted requirements to issue a
report and guidelines concerning uniform spelling of foreign names and places.

The enrolled bill would authorize Justice to hire and fix the cornpensation of necessary
scientific, technical, engineering, and other analytical personnel for the purpose of the
development and implementation of the Chimera system. Within 90 days of the enrolled bill's -
enactment, Justice would be required to submit an operating plan to Congress describing Justice's

‘intended use of this authority and any provisions of title 5 of the U.S. Code (e.g., personnel laws)
being waived for purposes of the development and 1mplementat10n of the Chimera system. Thls
authority would terminate upon the implementation of the system.

' "The enrolled bill would require INS to fully integrate all databases and data systems
maintained by INS that process or contain information on aliens and make this integrated data
system an interoperable component of the Chimera system. The enrolled bill would also require -
Justice or State, as appropriate, to enter identification numbers for stolen passports into the



Chimera system within 72 hours of receiving notification that a passport was lost or stolen.
Within six months of the enactment of H.R. 3525, the President would be required to report on
the progress of the implementation of the system. The enrolled bill would authorize
appropriations of such sums as may be necessary to carry out these provisions.

Data Sharing Commission. Within one year of the enrolled bill's enactment, the President
would be required to establish a Commission on Interoperable Data Sharing to monitor and
~ report annually to Congress on recommendations for dealing with privacy, security, technology, -
and errors related to the new electronic data system. The President would appoint the
commission's nine members, eight of whom would be chosen from a list of nominees provided by
Congressional leadership. The enrolled bill would authorize appropriations to the Commission of
such sums as may be necessary to carry out these requirements. ' '

Passenger Manifests

Current law requires each vessel or aircraft with passengers on board, upon the arrival at

“or before the departure from any U.S. seaport or airport, to provide manifests of the persons on-

board to immigration officers at the port, with the exceptions of alien crewmen and of persons
. arriving from or departing to a foreign contiguous territory by air. The enrolled bill would remove
these two exemptions, require arrival manifests to be transmitted before arrival at a port, and
allow transmittal to any U.S. border officer. The enrolled bill would require the following
~ information to be provided for each passenger: complete name; date of birth; citizenship; sex;
paSSport number and country of issuance; country of residence; U.S. visa number, date, and
place of issuance, where applicable; alien registration number, where applicable; and U.S.
address while in the United States. These provisions would apply with respect to persons
arriving in, or departing from, the United States on or after the date of enactment of the enrolled
bill. ‘ ‘

' The enrolled bill would also require all manifest information to be transmitted
electronically after January 1, 2003, and raise the fine for the failure or refusal to provide the
necessary manifest information from $300 to $1,000 for each person for whom accurate and full
" information is not given. : '

v The enrolled bill would require the President to conduct a study regarding the feasibility of
extending these reporting requirements to any commercial carrier transporting persons by land to
or from the United States. The study would have to focus on the manner in which the
requ‘irementv would be implemented to enhance the national security of United States and the.
efficient cross-border flow of commerce and persons. Within two years of enactment, the. .
President would be required to submit a report to Congress setting forth the findings of the study.



Conclusion and Recommendations

The Department of Justice recommends approval of H.R. 3525, but recommends a
signing statement to address constitutional concerns with provisions of the bill that purport to
require the President to consult with ‘an Executive Branch officer, appoint officers in a manner
inconsistent with the Appointments Clause, and submit legislative recommendations to Congress
in V1olat10n of the Recommendations Clause. ' :

We join Justice in recommending approval of H.R. 3525, which passed the Senate by a
vote of 97-0 and the House by 411-0. :

~

" Attached for youf consideration is a signing statement that is based on language supplied
by Justice. It has been reviewed and approved by the Office of White House Counsel the Office
of Homeland Security, and the Office of the Vice Presxdent

M E e l¥l]
Mitchell E. Daniels, Jr.

Director

Enclosures



STATEMENT BY THE PRESIDENT

[ have toddy signed into law H.R. 3525, the Enhanced Border Security and Visa Entry
Reform Act of 2002. The legislation strengthené the ability of the U.S. Government to confrol
the country's bérders, a top pfiority of my Administration. - The Act will improve our abilify to
screen aliens seeking to enter our country, facilitate the sharing of border-related information
among U.S. agencies, and improve efforts to keép track of foreign students and foreigﬁ exchangé
visitors in the United States. |

_‘Section 2(4)(G) of the Act defines as a Fede;al law enforcement agency the "Coastal

~ Security Service." Because no such agency eXists, and the principalvagency with coastal seéurity
. vfunct'ions is the U.S. Coast Guard, the éxecutive branch shall construe this provision as referring
to the Coast Guard. |

Several sectipns of the Act raise _cohstitutional concerns.

Sections 2(6), 201(c)(2), and 202(a)(3) p{erOITt to require the President to act through a
specified assistant ito the President or in-coordination or coilsu'ltation with specified officers of the
- United States, agencies or congressional committees. The President's cOnstitutional authority to
"supervise the unitary executive Branch and take care that the laws be faifhfully executed cannot
be‘made. by law subj¢ct to requirements to exercise those constitutional authorities through a
particular member of the President's staff or m coordination-or consultation thh specified ofﬁcers"’
or elements of the government. Accordingly, the executive branch shall treat the purported

requirements as precatory.




- Section 203 requiresi the President, in appointing the nine members of the Commission on
Inter\opérable Data Sharing, to appoint eight of ‘thern from a list of nominees provided by the
Congressiqnal leadership acting jointly. Laws that provide for appointment in the government of |
individuals to exercise significant go{/ernmental éuthority must provide for such appointment by
one pf the means specified in the Appointments Clause of the Constitution, which includes
appointment by the President with Senate consent or by the President alone, but does noti include
appointment by the President from a pool of persons selected by the Congressional leadgrship.
Accordingly, to give effect to Seption 203 insofar as is,constituﬁonally permissible, the executive
braﬂéh shall construe the Commission’s functions as advisory only. Also, the executive branch

shall construe the Commission's responsibility to make recommendations to Congress in a

_manner consistent with the President's constitutional authority to submit for congressional

consideration such measures as the President,shall judge necessary and expediént.

The executive branch shall construe Section 404(a), relating ;to U.S.-Canadian joint
border inspectibn operations under an international agreement, in a manner consistent with the
President's constitutional authority to conduct the foreign affairs of the Nation and to supervise

the unitary executive branch.



Attachment

Other Provisions of H.R. 3525

Studies and Reports

The enrolled-bill would require the President to study, and report to Congress Wlthln a
year of the enrolled bill's enactment on, the feasibility of establishing a North American National -
Secunty Program. The President would have to consider the feasibility of (1) enabhng forelgn
national travelers to the United States to submit voluntarily to a preclearance procedure, and
" (2) expanding preinspection facilities at foreign airports, including expandmg premspectxons to -
forelgn nationals on ﬂlghts to Canada and Mexico.

H.R. 3525 would require the General Accounting Office to study, and report to Congress
within one year of the enrolled bill's enactment on, the feasibility and utility of implementing a
requirement that each nonimmigrant alien in the United States annually submit to INS a current
address and, where applicable, the name and address of an employer.

The enrolled bill would require a study by State and INS, in consultation with the Office
of Homeland Security, on approaches for encouraging or requiring Canada, Mexico, and Visa |
Waiver Program (VWP) countries to develop an intergovernmental network of interoperable
electronic data systems that is interoperable with the Chimera system and can be used to access
law enforcement and intelligence information of those countries that is needed by State and INS
to identify aliens who are inadmissible to or deportable from the United States.

The enrolled bill would also require a Justice report to Congress within six months of the
enrolled bill's enactment and not later than J anuary 15th of each year thereafter, on the total
‘number of aliens who, during the preceding year, failed to attend a removal proceeding after
having been arrested outside a port of entry, served a notice to appear under the Immigration and
Nationality Act, and released on the alien's own recognizance.

Training Provisions

The enrolled bill would require State to implement, and staff the facilities and programs
for, enhanced security measures for the review of visa applicants, and provide ongoing training for
diplomatic security agents and consular officers.

The enrolled bill would require State to provide all consular officers responsible for
adjudicating visa applications, before they begin to perform their consular duties, specialized
training in the effectlve screemng of visa apphcants who pose a potential threat to the United
‘States.




The bill would also authorize appropriations of such sums as may be necessary to
"appropriately train" INS personnel; provide "adequate continuing cross-training” to agencies
working along U.S. borders, "fully train" immigration officers to use lookout databases and
" monitor passenger traffic patterns, and improve and expand facilities for use by INS and State
Department personnel. Led by Treasury's Federal Law Enforcement Training Center, efforts are
- already underway to standardize and accredit training programs, including border security.

Technology Improvements

“The enrolled bill would authorize Federal agencies involved in border security to waive all
or part of enrollment fees for technology-based programs to encourage participation by U.S.
citizens and aliens in such programs. Any agency that waives any part of a fee would be
authorized to establish its fees for other services at a level that will ensure the recovery from other .
users of the amounts waived. The bill would authorize appropriations of $1:50 million to INS for
technology improvements and authorize Justice to increase land border fees for the issuance of
arrival-departure documents to offset technology costs. Your FY 2003 Budget proposes $83
million for technology 1mprovernents

Miscellaneous’ Provisions

Other provisions in the enrolled bﬂl would:

--'Prohibit issuance of nonimmigrant visas to individuals from countries determined by
State to be sponsors of international terrorism, unless State, in consultation w1th Justice,
determines an individual does not pose a national security threat.

-- Extend for one year, to October 1,2002, the deadline for requiring aliens seeking to -
enter the United States with a border crossing card to present one with a biometric -
1dent1ﬁer °

- Authorize U.S. border inspection agencies, "acting jointly and under an agreement of -
cooperation with" Canada, to conduct joint United States-Canada inspections projects
on the border between the two countries. J ustice and Treasury would be required to
report to Congress on these projects.

-- Add as a condition of eligibility for the VWP, the reporting of passport thefts and
increase the frequency, from five to two years, of reports on the continuing designation of
VWP countries.

-- Require Justice, beginning within 180 days of the enrolled bill's enactment, to issue, to
refugees immediately upon their arrival in the United States and to asylees immediately
upon being granted asylum, employment authorization documents containing at least a
fingerprint and photograph of the alien. '

-



~ -- Repeal the current requirement for inspections of airline passengers arriving in the

United States to be conducted within 45 minutes of their presentaticn for inspection, but
require INS to staff ports of entry with adequate levels of personnel based on the goal of
conducting these inspections within 45 minutes. ‘

-- Require State to retain all visa applications for seven years after the date of application,
whether the application was approved or denied.

-- Authorize appropriations of such sums as may be necessary to expand the "Carrier
Consultant Program," which requirés Justice to assign additional immigration officers to
assist air carriers in the detection of fraudulent documents at foreign airports which serve
as a point of departure for a significant number of arrivals at U.S. ports of entry without
valid documentation, but where no preinspection station exists. '

-- Require State to have established a terrorist look-out committee to be maintained
within each U.S. mission to a foreign country to identify and develop information on
known or potential terrorists. These committees would report monthly to the Secretary
of State, whether or not information on a known or suspected terrorist was developed

~ during that month, and State would be required to report quarterly to Congress on the
status of these committees.

-- Specify that nothing in the bill may be construed to impose requirements inconsistent
with the North American Free Trade Agreement.
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

WASHINGTON, D.C. 20503

May 14, 2002

THE DIRECTOR

MEMORANDUM FOR THE PRESIDENT

- SUBJECT:  Enrolled Bill H.R. 3525 — Enhanced Border Security and Visa Entry Reform Act
Sponsor — Rep. Sensenbrenner (R) Wisconsin

Last Day for Action
- May 20, 2002 - Monday
Pugp‘iose
Creates new requirements intended to enhance border security concerning: (1) staffing
and pay increases for certain immigration personnel; (2) a foreign student tracking system;
(3) machine-readable visas and other travel documents; (4) electronic sharing of immigration and

law enforcement information; and (5) passenger manifests for aircraft and sea vessels.

Agency Recommendations

~ Office of M‘anagement and Budget Approval (Signing
’ | ~ statement attached) -

Department of Justice " o Approval
De'partment of Education : - Defers to Justice and
o ' State (Informally)

Department of State ‘ - No objection (Informally)

Depai’tment of Transportation No objection (Informally)

Department of the Treasury No objection (Informally)
‘ Department of Labor No comment (Informally)

Department of Defense ‘No response

Central Intelligence Agency (CIA) - . Ne response



Discussion

H.R. 3525 would set forth new requirements for the President and several agencies, -
including Justice and State, that are intended to enhance the border security of the United States.
Major provisions of the enrolled bill are described below. Other prov1s1ons are descrlbed in the
Attachment. '

Staffing and lPay Increases forlNS Personnel

The enrolled bill would require Justice, subject to the availability of appropriations, in

each of FY's 2003-2006, to increase the number of Immigration and Naturalization Service (INS)
‘inspectors and associated support staff and the number of INS ‘investigators and associated
support staff each by the equivalent of 200 full-time equivalents (FTEs) over the number
authorized in the USA PATRIOT Act (P.L. 107-56, enacted October 26, 2001). The USA
PATRIOT Act authorized Justice to waive any FTE cap on personnel assigned to the INS on the
- Northern border and authorized appropriations necessary to triple the number of INS inspectors
‘and associated necessary personnel (from the number authorized on the date of its enactment)
and facilities in each State along the Northern Border. Your FY 2003 Budget proposes doublmg
INS staff on the Northern Border

The enrolled bill would authorize appropriations for Justice of such sums as may be
necessary to provide the following increases in pay, effective October 1, 2002: (1) increases for
GS-9 journeyman Border Patrol agents and inspectors who have completed at least one year's
- service to the annual rate of basic pay for GS-11 positions; (2) increases for GS-5 inspections
~ assistants to the annual rate of basic pay for GS-7 positions; and (3) increases for support staff

associated with such personnel to "the appropriate GS level." It is expected that INS can absorb
the additional estimated costs of $60 million within requested appropr1at1ons

Student Tracking System

The enrolled bill would require Justice, in consultation with State and Education, to
establish an electronic system to collect foreign student information from approved institutions of
higher education and designated exchange visitor programs in the United States. The system
‘would be used to monitor and verify information on the visitors, such as acceptance into a school
or program, issuance of a visa, arrival into the country, registration and enrollment in an
educational institution or participation in an exchange visitor program, and more extensive
background information. Educational institutions would have to report to the INS, within 30 days
of the deadline for registering for classes any failure of an alien to enroll or to commence
participation.




‘Prior to issuing a foreign student (F or M) or exchange visitor (J) visa, applicants would
have to provide the following: an address in the country of origin; names and addresses of the
alien's spouse, children, parents, and siblings; names of contacts of the alien in the alien's country
of residence who could verify information about the alien; and previous work history, if any,
including the names and addresses of employers. Effective 120 days after the enrolled bill's
‘enactment, an F, M, or J visa could not be issued to an alien unless State has received from an

“approved educational institution electronic evidence of documentation of the alien's acceptance at
that institution and the consular officer has adequately reviewed the applicant's visa record. Upon
the issuance of an F, M, or J visa, State would have to transmit to INS notification of that
issuance and INS would then have to notify the educational institution when an alien accepted for.
that institution or program has been admitted to the United States..

The enrolled bill would fequire INS, in consultation with Education, to conduct biennial
reviews of institutions désig_nate‘d’to sponsor students to determine if they are complying with
~ recordkeeping and reporting requirements. State would have to conduct biennial reviews of
‘institutions sponsoring exchange visitors for the same purpose. INS and State could suspend or
terminate an entity's ability to receive students under the F and M (for INS) or J (for State) visa
programs for failing to comply with the recordkeeping and reporting requirements. The enrolled
bill would authorize appropriations of such sums as may be necessary to carry out these
provisions. Most of the requirements for the student tracking system are already a part of the
design for INS' Student and Exchange Visitor Information System (SEVIS) scheduled for release
later this y‘ear. ‘ ' :

Travel Documents

The enrolled bill would require State and Justice, by October 26, 2004, to issue to aliens
only travel documents that are machine-readable, tamper resistant, and use biometric identifiers. -
The enrolled bill would also require by that date the installation of equipment to allow biometric
comparison and authentication of all U.S. travel and entry documents issued to aliens. State and
Justice would have to jointly establish document authentication and biometric identifiers standards
chosen from among those recognized by domestic and international standards organizations. The
Departments would have to issue a report, within 180 days of the enrolled bill's enactment, on
costs and timing associated with meeting these -deadlines. Countries participating in the Visa
Waiver Program (VWP) would have to certify by October 26, 2004, as a condition for
participation, that they have a program for issuing passports meeting these requirements and
participants in the program would have to use these passports (unless issued before that date).
(The VWP allows certain citizens from a select group of mostly industrial countries to visit the
United States without having to obtain visas.) H.R. 3525 would authorize appropriations of such
sums as may be necessary to carry out these provisions, but also authorizes additional land
border crossing fees to help INS pay for this effort. . '



"Visa Fees. The enrolled bill would require the machine- readable visa fee to be set at the
h1gher of $65 or the cost of administering this service, as determined by State after conducting a
study of the cost of the service. (In March 2002, State increased the fee by regulation from $45
to $65.) The enrolled bill would also authorize State to collect a $10 surcharge for issuing a
machine-readable visa in a nonmachine-readable passport. These fees would be credited as
offsetting collections to any State Department appropriation to recover costs of providing -
consular services.

Entry/Exit System. The enrolled bill would require Justice and State to use the
technology standard developed under the USA PATRIOT Act (as discussed below) when
implementing the INS Data Management Improvement.Act of 2000 (P. L. 106-215, enacted
June 15, 2000). (This law requires the implementation of an electronic system that provides alien
arrival and departure data.) Justice would be required to: establish a database containing the -
arrival and departure data from machine-readable visas, passports, and other travel and entry
documents possessed by aliens; make interoperable all security databases relevant to making
determinations of admissibility; and "consider implementing” the North American National
Security Program described below. State would have to provide INS with an electronic version
of the visa file of each alien who has been issued a visa to ensure that the data in that visa file is-
available to immigration inspectors at U.S. ports of entry before the arrival of the alien.

Interagency Information Sharing and Data System

Information Sharing. In the enrolled bill (and in the description below), the term
"President" means the President acting through the Assistant to the President for Homeland
Security, in coordination with the Secretary of State, the INS Commissioner, the Attorney

‘General, the CIA Director; the FBI Director, the _Secretary of Transportation, the Customs
Commissioner, and the Secretary of the Treasury. H.R. 3525 would require the President to
submit a report to Congress within 120 days of the enrolled bill's enactment identifying Federal
law enforcement and intelligence community information needed by State when issuing visas and
by INS when identifying aliens who are inadmissable or deportable. (The enrolled bill would
repeal a provision of the USA PATRIOT Act that required the Office of Homeland Security to

.- submit a similar report.) The President would be required to develop and implement by October

26, 2002, after consultation with Congress, a plan that: (1) requires Federal law enforcement

agencies and the intelligence community to provide to State and INS the information identified in
the report; and (2) establishes conditions to limit the redissemination of such information and
protect individuals' privacy and the sources of such information. The bill specifies crlmmal
penalties for misuse of this information.

Electronic Interoperable Data System. The President, in consultation with the Commerce
Department's National Institute of Standards and Technology (NIST), would be required to
develop and implement an electronic interoperable data system (to be known as the "Chimera" -
system) to provide current and immediate access to.the information identified in the
implementation plan. The system would have to be readily and easily accessible to consular

4.



officers responsible for issuing visas, Federal officials responsible for determining an alien's
admissibility to or deportability from the United States, and Federal law enforcement and
intelligence officers responsible for the investigation or identification of aliens. The system would - -
be required to have the capacity to compensate for disparate name formats and be searchable on

a linguistically sensitive basis, based on algorithms that account for variations in name formats and .

transliterations. The enrolled bill would require the development and implementation of
linguistically sensitive algorithms for at least four languages that are determined by State as high

priorities. Of these, the highest priority language's algorithms must be implemented within 18

months of the enrolled bill's enactment and at Jeast one additional algorithm must be implemented
per year in each of the followmg three years. Also, in order to provide adequate user support,

the enrolled bill would require State and Justice to jointly prescribe procedures that consular and
immigration officers can use to obtain assistance in resolving identity and other questions that : may
arise about names of aliens seeking v1sas or admission to the United States.

The enrolled bill would require the systerh to be based ona technology standard
devéloped under requirements of the USA PATRIOT Act and would advance deadlines
associated with the development of this standard. The enrolled bill would accelerate by nine
months, to J anuary 26, 2003, the deadline for development (by Justice and State, through NIST)
of a technology standard for v'erifying the identity of visa applicants and persons seeking to enter
the United States with a visa and would add the requirement that it must incorporate "appropriate
biometric identifier standards." The enrolled bill would also accelerate by six months, to October
26, 2002, a requirement for a report to Congress describing the development, implementation,
efficacy, and privacy implications of the technology standard and electronic database system to

be developed based on the standard. The enrolled bill would set deadlines of 60 and 120 days

after enactment, respectively, for CIA to comply with previously-enacted requirements to issue a

 report and guidelines concerning uniform spelling of foreign names and places.

The enrolled bill would authorize Justice to hire and fix the compensation of necessary

© scientific, technical, engineering, and other analytical personnel for the purpose of the

development and implementation of the Chimera system. Within 90 days of the enrolled bill's

- enactment, Justice would be required to submit an operating plan to Congress describing Justice's

intended use of this authority and any provisions of title 5 of the U.S. Code (e.g., personnel laws)
being waived for purposes of the development and implementation of the Chimera sy'stem.‘ This
authority would terminate upon the implementation of the system. :

The enrolled bill would require INS to fully integrate all databases and data systems

* maintained by INS that process or contain information on aliens and make this integrated data
. system an interoperable component of the Chimera system. The enrolled bill would also require |

Justice or State, as appropriate, to enter identification numbers for stolen passports into the



~ Chimera system within 72 hours of receiving notification that a passport was lost or stolen.
‘Within six months of the enactment of H.R. 3525, the President would be required to report on
- the progress of the implementation of the system. The enrolled bill would authorize
appropriations of such sums as may be necessary to carry out theselpr‘ovisions.‘ ,

Data Sharing Commission. Within one year of the enrolled bill's enactment, the President
would be required to establish a Cornmission on Interoperable Data Sharing to monitor and
report annually to Congress on recommendations for dealing with privacy, security, technology,
and errors related to the new electronic data system. The President would appoint the
* commission's nine members, eight of whom would be chosen from a list of nominees provided by
Congressional leadership. The enrolled bill would authorize appropriations to the Commission of
such sums as may be necessary to carry out these requirements. ‘

Passenger Manifests

Current law requires each vessel or aircraft with passengers on board, upon the arrival at
or before the departure from any U.S. seaport or airport, to provide manifests of the persons on
board to immigration officers at the port, with the exceptions of alien crewmen and of persons -
arriving from or departing to a foreign contiguous territory by air. The enrolled bill would remove
these two exemptions, require arrival manifests to be transmitted before arrival at a port, and
allow transmittal to any U.S. border officer. The enrolled bill would require the following
information to be provided for each passenger: complete name; date of birth; citizenship; sex;
passport number and country of issuance; country of residence; U.S. visa number, date, and
place of issuance, where applicable; alien registration number, where applicable; and U.S.
address while in the United States. These provisions would apply with respect to persons

arriving in, or departing from, the United States on or after the date of enactment of the enrolled
bill. '

The enrolled bill would also require all manifest information to be transmitted
electronically after January 1, 2003, and raise the fine for the failure or refusal to provide the
necessary manifest information from $300 to $1,000 for each person for whom accurate and full
information is not given. ‘

The enrolled bill would requrre the President to conduct a study regarding the feasibility of
extendlng these reporting requirements to any commercial carrier transporting persons by land to
or from the United States. The study would have to focus on the manner in which the
requirement would be implemented to enhance the national security of United States and the
efficient cross-border flow of commerce and persons. Within two years of enactment, the
President would be required to submit a report to Congress setting forth the findings of the study.



Conclusion and Recommendations

The Department of Justice recommends approval of H.R. 3525, but recommends a
signing statement to address constitutional concerns with provisions of the bill that purport to
require the President to consult with an Executive Branch officer, appoint officers in a manner
inconsistent with the Appointments Clause, and submit legislative recommendatlons to Congress
in violation of the Recommendations Clause

We join Justice in recommending approval of H.R. 3525, which passed the Senate by a
vote of 97-0 and the House by 411-0. '

Attached for your consideration is a signing statement that is based on language supplied

~ by Justice. It has been reviewed and approved by the Office of White House Counsel, the Office
of Homeland Security, and the Office of the Vice President.

PN Geea ¥/
‘Mitchell E. Daniels, Jr.
A , ' Director '

Enclosures



STATEMENT BY THE PRESIDENT

I have today signed into law]H.R\. 3525, t}ie Enhanced Border Security and Visa Entry
Reform Act 0of 2002. The legislation strengthens the abilitlyr of the U.S. Government to control
the c‘ountry'sborders, a-top priority of my Administration. fhe Act will improve our ability to
screen aliens seeking to enter our country, facilitate the sharing of border-related information
among U.S. agencies, and improve effOrts.tQ keep track of foreign students and fore‘ign exchange
visitors in the United States.

Section 2(4)(G) of the Act defines as a Federal law enforcement agency the "Coastal
Secnrity Service." Because no such agency exists, and the principal ageney with eoastal security
- functions i’s the U.S. Coast Guard, the execntive branch shall construe this provision as referring
to the Coast Guard. | : : — | B

Several sections of the Act raise constitutional concerns.

Sections 2(6), 201(c)(2), anci 202(a)(3) purport to rei]uire the President to aet through a
specified assistant to the President or in coordination or consultation with specified officers ot the
United States, agencies or congressional corrimittees. The President's eonstitutional authority to
supervise the unitary exeeutive branch and take eare that the laws be faithfully executed cannot
bemade by law snbject 10 requirements to exercise those constitutional authorities tilrough a
| partienlar member of the President's staff or in coordination or censuitation with speciﬁed officers

or elements of the government. Accordingiy,v the executive branch shall treat the purported

requirements as precatory.




-

‘Section 203 requires the President, in appointing the nine members of the Commission on
“Interoperable Data Sharing, to éppoint eight of them from a list of nominees provide.d by the
Congressional leadership ac‘ting jointly. Llaws that provide for appointment in the government of
individuals to exercise significant governmental authority must provide for such appointrmeknt by
one of the means specified in the Appointments Clause of the Constitution, which includes
appointment by the President With Senate consent or by the President alone, but does not include
appointment by the President frqm a pool of persons selected by the Congressional leadership.
Accordingly, to give effect to Section 203 insofar as is constitutionally permissible, the executive
branch shali construe the Commission's functions aAé ad\}isory only. Also, the executive branch
shall construe the Commission's responsibility to make recommendations ;fo Congress in a
manner consistent with the President's constitutional authority to submit for congressional
consideration such measures as the President shall judge nécessary and expedient.

Thé'executive branch shall construe Section 404(a), reléting to U.S.-Canadian joint
border inspection operatiwons under an international agreement, in a fnanner consistent with the"
PreSident's constitutional authority to conduct the foreign affairs of the Nation and to supervise

the unitary executive branch.




Attachment

Other Provisions of H.R. 3525

Studies and Reports

‘ The enrolled bill would require the President to study, and report to Congress within a

year of the enrolled bill's enactment on, the feasibility of establishing a North American National

Security Program. The President would have to consider the feasibility of (1) enabling foreign ,
_national travelers to the United States to submit voluntarily to a preclearance procedure, and .

(2) expanding preinspection facilities at foreign airports, 1nclud1ng expanding premspectlons to

foreign nationals on flights to Canada and Mexico.

H.R. 3525 would require the General Accounting Office to study, and report to Congress
within one year of the enrolled bill's enactment on, the feasibility and utility of implementing a
requirement that each nonimmigrbant alien in the United States annually submit to INS a current
address and, where arpplicable, the name and address of an employer. ’
The enrolled bill would require a study by State and INS, in consultation with the Office
of Homeland Security, on approaches for encouraging or requiring Canada, Mexico, and Visa
- Waiver Program (VWP) countries to develop an intergovernmental network of interoperable
electronic data systems that is interoperable with the Chimera system and can be used to access -
law enforcement and intelligence information of those countries that is needed by State and INS -
to identify aliens who are inadmissible to or ‘deportable from the United States.

" The enrolled bill would also require a Justice report to Congress within six months of the
enrolled bill's enactment and not later than January 15th of each year thereafter, on the total
number of aliens who, during the preceding year, failed to attend a removal proceeding after
having been arrested outside a port of entry, served a notice to appear under the Immigration and
Natronahty Act, and released on the allen s own recogmzance :

Training Provisions

The enrolled bill would require State to implement, and staff the facilities and pregra-ms
for, enhanced security measures for the review of visa applicants, and provide ongoing training for -
dipllo‘matici security agents and consular officers.

The ‘enrolled bill would require State to prOVide all consular officers responsible for
adjudicating visa applications, before they begin to perform their consular duties, specialized
~ training in the effective screening of visa applicants who pose a potentral threat to the United
States.



The bill would also authorize appropriations of such sums-as may be necessary to
"appropriately train" INS personnel, provide "adequate continuing cross-training” to agencies
working along U.S. borders, "fully train" imrriigration officers to use lookout databases and
monitor passenger traffic patterns, and improve and expand facilities for use by INS and State
Department personnel. Led by Treasury's Federal Law Enforcement Training Center, efforts are
already underway to standardize and accredit training programs, including border security.

Te_chnolo,qv Improvements

The enrolled bill would authorize Federal agencies involved in border security to waive all
or part of enrollment fees for technology-based programs to encourage participation by U.S.
citizens and aliens in such programs. Any agency that waives any part of a fee would be
authorized to establish its fees for other services at a level that will ensure the recovery from other
users of the amounts waived. The bill would authorize appropriations of $1-50 million to INS for
technology improvements and authorize Justice to increase land border fees for the issuance of
arrival-departure documents to offset technology costs. Your FY 2003 Budget proposes $83
~ million for technology improvements.

Miscellaneous Provisions

Other provisions in the enrolled bill would:

-- Prohibit issuance of nonimmigrant visas to individuals from countries determined by
State to be sponsors of international terrorism, unless State, in consultation with Justice,
determines an individual does not pose a national security threat.

-- Extend for one year, to October 1, 2002, the deadline for requiring aliens seeking to
enter the United States with a border crossing card to present one with a biometric
identifier.

-- Authorize U.S. border inspection agencies, "acting jointly and under an agreement of
cooperation with" Canada, to conduct joint United States-Canada inspections projects

on the border between the two countries. Justice and Treasury would be required to
report to Congress on these projects.

-- Add as a condition of eligibility for the VWP, the reporting of passport thefts and
increase the frequency, from five to two years, of reports on the continuing designation of
VWP countries.

-- Require Justice, beginning within 180 days of the enrolled bill's enactment, to issue, to
refugees immediately upon their arrival in the United States and to asylees immediately
upon being granted asylum, employment authorization documents containing at least a
fingerprint and photograph of the alien.

-




--Repeal the current requirement for inspections of airline passengers arriving in the
United States to be conducted within 45 minutes of their presentation for inspection, but
require INS to staff'ports of entry with adequate levels of personnel based on the goal of
conducting these inspections within 45 minutes. :

-- Require State to retain all visa applications for seven years after the date of application,-
whether the application was approved or denied. '

_-- Authorize appropriations of such sums as may be necessary to expand the "Carrier

Consultant Program," which requires Justice to assign additional immigration officers to
assist air carriers in the detection of fraudulent documents at foreign airports which serve
as.a point of departure for a significant number of arrivals at U.S. ports of entry without
valid documentation, but where no preinspection station exists. '

-- Require State to have established a terrorist look-out committee to be maintained
within each U.S. mission to a foreign country to identify and develop information on
known or potential terrorists. These committees would report monthly to the Secretary
of State, whether or not information on a known or suspected terrorist was developed
during that month, and State would be requlred to report quarterly to Congress on the
status of these comm1ttees

-- Specify that nothing in the bill may be construed to impose requirements inconsistent

- with the North American Free Trade Agreement.
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

WASHINGTON, D.C. 20503

May 14, 2002

- THE DIRECTOR

MEMORANDUM FOR THE PRESIDENT
SUBJECT:  Enrolled Bill H.R. 3525 — Enhanced Border Security and Visa Entry Reform Act
Sponsor — Rep. Sensenbrenner (R) Wisconsin

Last Day for Action

May 20, 2002 - Monday

Purpose
Creates new requirements intended to enhance border security concerning: (1) staffing
and pay increases for certain immigration personnel; (2) a foreign student tracking system;

(3) machine-readable visas and other travel documents; (4) electronic sharing of immigration and
law enforcement information; and (5) passenger manifests for aircraft and sea vessels.

Agency Recommendations

Office of Management and Budget - L . Approval (Signing

statement attached)

Department of Justice Approval ,

- Department of Education ‘ - Defers to Justice and

,, o State (Informally)

Department of State o No objection (Informally)
Department of Transportation - No objection (Informally)
Department of the Treasury No objection (Informally)
Department of Labor : No comment (Informally)

| Department of Defense ) No response

Central Intelligence Agency (CIA) : . No response




- Discussion

"H.R. 3525 would set forth new requirements for the President and several agencies,
including Justice and State, that are intended to enthance the border security of the United States.
Major provisions of the enrolled bill are described below. Other provisions are described in the
Attachment.

Staffing and Pay Increases for INS Personnel

The enrolled bill would require Justice, subject to the availability of appropriations, in
each of FYs 2003-2006, to increase the number of Immigration and Naturalization Service (INS)
inspectors and associated support staff and the number of INS investigators and associated
support staff each by the equivalent of 200 full-time equivalents (FTEs) over the number
authorized in the USA PATRIOT Act (P.L. 107-56, enacted October 26, 2001). The USA

'PATRIOT Act authorized Justice to waive any FTE cap on personnel assigned to the INS on the
Northern border and authorized appropriations necessary. to triple the number of INS inspectors |
and associated necessary personnel (from the number authorized on the date of its enactment)

. and-facilities in each State along the Northern Border. Your FY 2003 Budget proposes doubhng '
- INS staff on the Northern Border. - :

The enrolled bill would authorize appropriations for Justice of such sums as may be

~ necessary to provide the following increases in pay, effective October 1, 2002: (1) increases for
GS-9 journeyman Border Patrol agents and inspectors who have completed at least one year's
service to the annual rate of basic pay for GS-11 positions; (2) increases for GS-5 inspections

-assistants to the annual rate of basic pay for GS-7 positions; and (3) increases for support staff
associated with such personnel to "the appropriate GS level." It is expected that INS can absorb
the additional estimated costs of $60 million within requested appropriations.

"~ Student Tracking System

The enrolled bill would require Justice, in consultation with State and Education, to
establish an electronic system to collect foreign student information from approved institutions of
higher education and designated exchange visitor programs in the United States. The system
~ would be used to monjtor and verify information on the visitors, such as acceptance into a school -
or program, issuance of a visa, arrival into the country, registration and enrollment in an |
- educational institution or participation in an exchange visitor program, and more extensive
background information: Educational institutions would have to report to the INS, within 30 days
of the deadline for registering for classes, any failure of an alien to enroll or to commence *
participation. | '



Prior to issuing a foreign student (F or M) or exchénge visitor (J) visa, applicants would
have to provide the following: an address in the country of origin; names and addresses of the
alien's spouse, children, parents, and siblings; names of contacts of the alien in the alien's country
of residence who could verify information about the alien; and previous work history, if any,
including the names and addresses of employers. Effective 120 days after the enrolled bill's
enactment, an F, M, or J visa could not be issued to an alien unless State has received from an v
approved educational institution electronic evidence of documentation of the alien's acceptance at
that institution and the consular officer has adequately reviewed the applicant's visa record. Upon
the issuance of an F, M, or ] visa, State would have to transmit to INS notification of that
issuance and INS would then have to notify the educational institution when an ahen accepted for
that institution or program has been admltted to the United States

The enrolled bill would require INS, in consultation with Education, to conduct biennial
reviews of institutions designated to sponsor students to determine if they are complying with
recordkeeping and reporting requirements. State would have to conduct biennial reviews of -
institutions sponsoring exchange visitors for the same purpose. INS and State could suspend or
terminate an entity's ability to receive students under the F and M (for INS) or J (for State) visa
programs for failing to comply with the recordkeeping and reporting requirements. The enrolled
bill would authorize appropriations of such sums as may be necessary to carry out these
provisions. Most of the requirements for the student tracking system are already a part of the
design for INS' Student and Exchange Visitor Information System (SEVIS) scheduled for release
later this year. ’

~ Travel Documents-

The enrolled bill would require State and Justice, by October 26, 2004, to issue to aliens
only travel documents that are machine-readable, tamper resistant, and use biometric identifiers.
The enrolled bill would also require by that date the installation of equipment to allow biometric
comparison and authentication of all U.S. travel and entry documents issued to aliens. State and
Justice would have to jointly establish document authentication and biometric identifiers standards
chosen from among those recognized by domestic and international standards organizations. The
Departments would have to issue a report, within 180 days of the enrolled bill's enactment, on
costs and timing associated with meeting these deadlines. Countries participating in the Visa
Waiver Program (VWP) would have to certify by October 26, 2004, as a condition for
participation, that they have a program for issuing passports meeting these requirements and
participants in the program would have to use these passports (unless issued before that date).
(The VWP allows certain citizens from a select group of mostly industrial countries to visit the
United States without having to obtain visas.) H.R. 3525 would authorize appropriations of such
sums as may be necessary to carry out these provisions, but also authorizes additional land
border crossing fees to help INS pay for this effort.



Visa Fees. The enrolled bill would require the machine- readable visa fee to be set at the
hlgher of $65 or the cost of administering this service, as determined by State after conducting a -
study of the cost of the service. (In March 2002, State increased the fee by regulation from $45
to $65.) The enrolled bill would also authorize State to collect a $10 surcharge for issuing a
machine-readable visa in a nonmachine-readable passport. These fees would be credited as
offsetting collections to any State Department appropriation to recover costs of prov1d1ng
consular services. :

- Entry/Exit Svstem. The enrolled bill would require Justice and State to use the

- technology standard developed under the USA PATRIOT Act (as discussed below) when -
implementing the INS Data Management Improvement Act of 2000 (P. L. 106-215, enacted
June 15, 2000). (This law requires the implementation of an electronic system that provides alien
arrival and departure data.) Justice would be required to: establish a database containing the
arrival and departure data from machine-readable visas, passports, and other travel and entry
documents possessed by aliens; make interoperable all security databases relevant to making

- determinations of admissibility; and "consider implementing" the North American National
Security Program described below. State would have to provide INS with an electronic version
of the visa file of each alien who has been issued a visa to ensure that the data in that visa file is
available to immigration inspectors at U.S. ports of entry before the arrival of the alien.

Interagency Information Sharing and Data System‘

Information Sharing. In the enrolled bill (and in the description below), the term
"President" means the President acting through the Assistant to the President for Homeland
- Security, in coordination with the Secretary of State, the INS Commissioner, the Attorney
General, the CIA Director, the FBI Director, the Secretary of Transportation, the Customs
Commissioner, and the Secretary of the Treasury. H.R. 3525 would require the President to
submit a report to Congress within 120 days of the enrolled bill's enactment identifying Federal
law enforcement and intelligence community information needed by State when issuing visas and E
by INS when identifying aliens who are inadmissable or deportable.  (The enrolled bill would
repeal a provision of the USA PATRIOT Act that reqmred the Office of Homeland Security to
submit a similar report.) The President would be required to develop and implement by October
26, 2002, after consultation with Congress, a plan that: (1) requires Federal law enforcement
agencies and the intelligence community to provide to State and INS the information identified in
the report; and (2) establishes conditions to limit the redissemination of such information and
protect individuals' privacy and the sources of such information.- The bill specifies crlmmal
penaltles for misuse of thls information.

Electronic Interoperable Data Svstem. The President, in consultation with the Commerce
Department's National Institute of Standards and Technology (NIST), would be required to
develop and implement an electronic interoperable data system (to be known as the ""Chimera"
system) to provide current and immediate access to the information identified in the
implementation plan. The system would have to be readily and easily accessible to consular
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officers responsible for issuing visas, Federal officials responsible for determining an alien's
admissibility to or deportability from the United States, and Federal law enforcement and
‘intelligence officers responsible for the investigation or identification of aliens. The system would
be required to have the capacity to compensate for disparate name formats and be searchable on

a linguistically sensitive basis, based on algorithms that account for variations in name formats and
transliterations. The enrolled bill would require the development and implementation of

~ linguistically sensitive algorithms for at least four languages that are determined by State as high
priorities. Of these, the highest priority language's algorithms must be implemented within 18
months of the enrolled bill's enactment and at least one additional algorithm must be implemented
per year in each of the following three years. Also, in order to provide adequate user support,

the enrolled bill would require State and Justice to jointly prescribe procedures that consular and
immigration officers can use to obtain assistance in resolving identity and other questions that may
arise about names of aliens seeking visas or admission to the United States. \

The enrolled bill would require the system to be-based on a technology standard
developed under requirements of the USA PATRIOT Act and would advance deadlines
associated with the development of this standard. The enrolled bill would accelerate by nine
- months, to January 26, 2003, the deadline for development (by Justice and State, through NIST)

- of a technology standard for verifying the identity of visa applicants and persons seeking to enter .
the United States with a visa and would add the requirement that it must incorporate "appropriate
biometric identifier standards." The enrolled bill would also accelerate by six months, to October
26, 2002, a requirement for a'report to Congress describing the development, implementation,
efficacy, and privacy implications of the technology standard and electronic database system to
be developed based on the standard. The enrolled bill would set deadlines of 60 and 120 days
after enactment, respectively, for CIA to comply with previously-enacted requirements to issue a
report and guidelines concerning uniform spelling of foreign names and places.

The enrolled bill would authorize Justice to hire and fix the compensation of necessary
scientific, technical, engineering, and other analytical personnel for the purpose of the
development and implementation of the Chimera system. Within 90 days of the enrolled bill's
enactment, Justice would be required to submit an operating plan to Congress describing Justice's
intended use of this authority and any provisions of title 5 of the U.S. Code (e.g., personnel laws)
being waived for purposes of the development and implementation of the Chimera system. This
authority would terminate upon the implementation of the system.

The enrolled bill would require INS to fully integrate all databases and data systems
maintained by INS that process or contain information on aliens and make this integrated data
system an interoperable component of the Chimera system. The enrolled bill would also require
Justice or State, as appropriate, to enter identification numbers for stolen passports into the



Chimera system within 72 hours of receiving notification that a passport was lost or stolen.
Within six months of the enactment of H.R. 3525, the President would be required to report on
the progress of the implementation of the system. The enrolled bill would authorize
appropriations of such sums as may be necessary to carry out these provisions.

_ . Data Sharing Commission. Within one year of the enrolled bill's enactment, the President

would be required to establish a Commission on Interoperable Data Sharing to monitor and
report annually to Congress on recommendations for dealing with privacy, security, technology,
and errors related to the new electronic data system. The President would appoint the
commission's nine members, eight of whom would be chosen from a list of nominees provided by
Congressional Ieadérship. The enrolled bill would authorize appropriations to the Commission of
such sums as may be necessary to carry out these requirements.

Passenger Manifests

, Current law requires each vessel or aircraft with passengers on board, upon the arrival at

~ or before the departure from any U.S. seaport or airport, to provide manifests of the persons on
board to immigration officers at the port, with the exceptions of alien crewmen and of persons
arriving from or departing to a foreign contiguous territory by air. The enrolled bill would remove
~ these two exemptions, require arrival manifests to be transmitted before arrival at a port, and
allow transmittal to any U.S. border officer. The enrolled bill would require the following
information to be pr0v1ded for each passenger: complete name; date of birth; citizenship; sex;
passport number and country of issuance; country of residence; U.S. visa number, date, and
place of issuance, where applicable; alien registration number, where applicable; and U.S.
address while in the United States. These provisions would apply with respect to persons

~ arriving in, or departmg from, the United States on or after the date of enactment of the enrolled
bill.

The enrolled bill would also require all manifest information to be transmitted
electronically after January 1, 2003, and raise the fine for the failure or refusal to provide the
necessary manifest information from $300 to $1,000 for each person for whom accurate and full -
information is not given.

‘The enrolled bill would require the President to conduct a study regarding the feasibility of
extending these reporting requirements to any commercial carrier transporting persons by land to
or from the United States. The study would have to focus on the manner in which the
requirement would be implemented to enhance the national security of United States and the
efficient cross-border flow of commerce and persons. Within two years of enactment, the
President would be required to submit a report to Congress setting forth the findings of the study.



Conclusion and Recommendations

The Department of Justice recommends approval of H.R. 3525, but recommends a

. signing statement to address constitutional concerns with provisions of the bill that purport to

require the President to consult with an Executive Branch officer, appoint officers in a manner

- inconsistent with the Appointments Clause, and submlt leglslatlve recommenda’uons to Congress
in v1olat10n of the Recommendatlons Clause. ‘

We ] Jom Justice in recommendmg approval of H R. 3525 ‘which passed the Senate by a
-vote of 97-0 and the House by 411-0.

. Attached for your con31derat10n is a signing statement that is based on language supplied

by Justice. It has been reviewed and-approved by the Office of Whlte House Counsel, the Office
- of Homeland Securlty, and the Office of the Vice President.

W C6ai¥]

Mitchell E. Daniels, Jr.
Director

Enclosures



STATEMIEN‘T BY THE PRESIDENT
1 have today.signed inté Jaw H.R. 3525, fhe Enhanced Border Security and Visa Entry
Refdrm Act of 2002. The legislation.strengthens the ability of the U.S. Gove@ent to “crontrol
the Acountry's'borders, a top priority of my Admiﬁistration. The Act will improve our ability to
screén aliéns’ seeking to enter our country,' favcilitatev the sharing of b.order-reliate‘d information
among U.S. agencies, and improve efforts to keep track pf foreign stude_trits énd foreign exchange
visitors in the United States. - | |

vSectic‘)n 2(4)(G) of vth'e Act defines és a Federal law enforcement agency the "Coastal
Security Sewige." Bccaﬁse no such agency exists, and the principal agency with coastal security |
funcﬁons is the U.S. Coast Guafd, the éxecuti’ve branch shall construe this p;ovisién as referring
to the Coast Guard. o

‘Several sections of the Act faise constitutional concerns.

Sections 2(6); 201(c)(2), and 202(a)(3) burport to require the Pr‘eéident to act throﬁg_h a-
spéciﬁed assistant to the Preéident or in coordination or consuitatidn with specified officers of the
United States, agencies or congressional committees. The President's constiwtuti‘onal authority to
supervfse the unitéry executive branch and take: care that the laws be faithfully executed cannot
beméde by law subje-ct ;o requirements to exercise those constitutional autﬁorities through a
par“cigular member of ‘the'President's staff or in coordination ér consultation with specified officers
-~ or ele;ments of thei government. Accofdingly, the executive branch shall treat the purported

requirements as precatory.



Section 203 requires the President, in appovinting ihe nine members of the Commission on
-Inter'operableData Sharing, to appoint eight of them fiorn a list of nominées provided by the
Congressional leaders}iip acting jointlyi. Laizvs that proVidé for appoin‘imént in ihe government‘of
individuals to exercise signiﬁbant governrnenteil authority must provide for such appointment by -
(ine o}f the means specified in the Appointments Clause of the Constitution, which includes
appointment by the President with Senate consent or by the President alnne, but does not include
apppintment by the President from a pooll of persons selected by the Congressional leadership.
Accoidingly, to give effect to Section 203 insofar: as 1s consiitutiqnally permissibl_e; the executive
branph shall construe the Commission's functions as advisoi'y only. Also, the executive branch
shall construe the Comr’nission'ps résponsibility to make recommendations to Congress in a
manner consistent‘ with the President's constitutional authprity to submit for congressional
consideration such measures as the President shzill judge necessary and ¢xpedient.

The enecutive branch shall construe Section 404(a),‘relating-to U.S.-Canadian joint
borcier inspéction operations under an intémational agreement, in a manner consistent with the

President's constitutional authority to conduct the foreign affairs of the Nation and to supervisé

the unitary-executive branch.



Attachment

‘ Other Provisions of H.R.‘3525

Studies and Reports

The enrolled bill would requife the President to study, and report to Congress within a

“year of the enrolled bill's enactment on, the feasibility of establishing a North American National

Security Program. The President would have to consider the feasibility of (1) enabling foreign
national travelers to the United States to submit voluntarily to a preclearance procedure, and
(2) expanding preinspection facilities at foreign airports, including expanding preinspections to
foreign nationals on flights to Canada and Mexico. ‘

- H.R. 3525 would require the General Accounting Office to study, and report to Congress
within one year of the enrolled bill's enactment on, the feasibility and utility of implementing a
requirement that each nonimmigrant alien in the United States annually submit to INS a current
address and, where applicable, the name and address of an employer. ‘

The enrolled bill would require a study by State and INS, in consultation with the Office
of Homeland Security, on approaches for encouraging or requiring Canada, Mexico, and Visa

- Waiver Program (VWP) countries to develop an intergovernmental network of interoperable

electronic data systems that is interoperable with the Chimera system and can be used to access
law enforcement and intelligence information of those countries that is needed by State and INS
to identify aliens who are inadmissible to or deportable from the United States.

The enrolled bill would also require a Justice report to Congress within six months of the
enrolled bill's enactment and not later than January 15th of each year thereafter, on the total
number of aliens who, during the preceding year, failed to attend a removal proceeding after
having been arrested outside a port of entry, served a notice to appear under the Immigration and
Nationality Act, and released on the alien's own recognizance.

- Training Provisions

The enrolled bill would require State to implement, and staff the facilities and programs
for, enhanced security measures for the review of visa applicants, and provide ongoing training for
diplomatic security agents and consular officers.

The enrolled bill would require State to provide all consular officers responsible for
adjudicating visa applications, before they begin to perform their consular duties, specialized’
training in the effective screening of visa applicants who pose a potential threat to the United
States. ’



The bill would also authorize appropriations of such sums as may be necessary to
"appropriately train" INS personnel, provide "adequate continuing cross-training" to agencies
working along U.S. borders, "fully train" immigration officers to use lookout databases and
monitor passenger traffic patterns, and improve and expand facilities for use by INS and State
Department personnel. Led by Treasury's Federal Law Enforcement Training Center, efforts are
already underway to standardize and accredit training programs, including border security.

Technology Improvements

The enrolled bill would authorize Federal agenciés involved in border security to waive all
or part of enrollment fees for technology-based programs to encourage participation by U.S.
citizens and aliens in such programs. Any agency that waives any part of a fee would be
authorized to establish its fees for other services at a level that will ensure the recovery from other
" users of the amounts waived. The bill would authorize appropriations of $1:50 million to INS for
technology improvements and authorize Justice to increase land border fees for the issuance of
arrival-departure documents to offset technology costs. Your FY 2003 Budget proposes $83
million for technology improvements. ‘

Miscellaneous Provisions

Other provisions in the enrolled bill would:

-- Prohibit issuance of nonimmigrant visas to individuals from countries determined by
State to be sponsors of international terrorism, unless State, in consultation with Justice,
determines an individual does not pose a national security threat.

-- Extend for one year, to October 1, 2002, the deadline for requiring aliens seeking to
enter the United States with a border crossing card to present one with a biometric
identifier. ’ ‘ '

-- Authorize U.S. border inspection agencies, "acting jointly and under an agreement of
cooperation with" Canada, to conduct joint United States-Canada inspections projects
on the border between the two countries: Justice and Treasury would be required to
report to Congress on these projects.

-- Add as a condition of eligibility for the VWP, the reporting of passport thefts and
increase the frequency, from five to two years, of reports on the continuing designation of
VWP countries.

-- Require Justice, beginning within 180 days of the enrolled bill's enactment, to issue, to
refugees immediately upon their arrival in the United States and to asylees immediately
upon being granted asylum, employment authorization documents containing at least a
fingerprint and photograph of the alien.

D




-- Repeal the current requirefnent for inspections of airline passengers arriving in the
United States to be conducted within 45 minutes of their presentation for inspection, but
require INS to staff ports of entry with adequate levels of personnel based on the goal of
conducting these inspections within 45 minutes.

-- Require State to retain all visa applications for seven years after the date of application,
whether the application was approved or denied.

-- Authorize appropriations of such sums as may be necessary to expand the "Carrier

" Consultant Program," which requires Justice to assign additional immigration officers to

assist air carriers in the detection of fraudulent documents at foreign airports which serve
as a point of departure for a significant number of arrivals at U.S. ports of entry without
valid documentation, but where no preinspection station exists.

-- Require State to have established a terrorist look-out committee to be maintained
within each U.S. mission to a foreign country to identify and develop information on
known or potential terrorists. These committees would report monthly to the Secretary
of State, whether or not information on a known or suspected terrorist was developed
during that month, and State would be required to report quarterly to Congress on the
status of these committees.

-- Specify that nothing in the bill may be construed to impose requirements inconsistent
with the North American Free Trade Agreement.
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EXECUTIVE OFFICE OF . THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

WASHlNGTON D.C. 20503

May 14, 2002

THE DIRECTOR

MEMORANDUM FOR THE PRESIDENT

SUBJECT: Enrolled Blll H.R. 3525 — Enhanced Border Security and Vnsa Entry Reform Act
' Sponsor — Rep. Sensenbrenner (R). Wisconsin

‘ Last Day for Action

May 20, 2002 - Monday

Purpose

Creates new requirements intended to enhance border security concerning: (1) staffing
and pay increases for certain immigration personnel; (2) a foreign student tracking system; .
(3) machine-readable visas and other travel documents; (4) electronic sharing of immigration and
law enforcement information; and (5) passenger manifests for aircraft and sea vessels.

Agency Recommendations

‘Office of Management and Budget - Approval (Signing
- : : '  statement attached)
Department of Justice ,/ , : -~ Approval
Department of Education ' o ' Defers to Justice and -
’ | ) - State (Informally)
Department of State - o No objection (Informally)
Department of Transportation - No objection (Informally)
Department of the Treasury . No objection (Informally) -
~ Department of Labor ~ No comment (Informally)
| Department of Defense : : No response

Central Intelligence Agency (CIA) . Noresponse




Discussion

H.R. 3525 would set forth new requirements for the President and several agencies,
including Justice and State, that are intended to enhance the border security of the United States.
Major provisions of the enrolled bill are descrlbed below. Other pr0V1s1ons are descrlbed in the
Attachment. ' :

Stbafﬁng and Pay In}creases for INS Personnel

The enrolled bill would requﬁireJ ustice, subject to the availability of appropriations, in .
each of FYs 2003-2006, to increase the number of Immigration and Naturalization Service (INS) N
inspectors and associated support staff and the number of INS investigators and associated
support staff each by the equivalent of 200 full-time equivalents (FTEs) over the number
authorized in the USA PATRIOT Act (P.L. 107-56, enacted October 26, 2001). The USA
PATRIOT Act authorized Justice to waive any FTE cap on personnel assigned to the INS on the
- Northern border and authorized appropriations necessary to triple the number of INS inspectors
and associated necessary personnel (from the number authorized on the date of its enactment)
- and facilities in each State along the Northern Border Your FY 2003 Budget proposes doubling

INS staff on the Northern Border.

The enrolled bill would authorize appropriations for Justice of such sums as may be .
necessary to provide the following increases in pay, effective October 1, 2002: (1) increases for
~ GS-9 journeyman Border Patrol agents and inspectors who have completed at least one year's
service to the annual rate of basic pay for GS-11 positions; (2) increases for GS-5 inspections .
assistants to the annual rate of basic pay for GS-7 positions; and (3) increases for support staff
- associated with such personnel to "the appropriate GS level. " Itis expected that INS can absorb -

- the additional estimated costs of $60 million within requested appropriations.

Student Tracking System -

" The enrolled b111 would require Justlce in consultatlon with State and Education, to -
establish an electronic system to collect foreign student information from approved institutions of
~higher education and designated exchange visitor programs in the United States. The system
would be used to monitor and verify information on the visitors, such as acceptance into a school
or program, issuance of a visa, arrival into the country, registration and enrollment in an ‘
educational institution or ‘participation in an exchange visitor program, and more extensive
background information. Educational institutions would have to report to the INS, within 30 days
of the deadline for registering for classes, any failure of an alien to enroll or to commence
participation. : |



y Prior to issuing a foreign student (F or M) or exchange visitor (J) visa, applicants would
have to provide the following: an address in the country of origin; names and addresses of the
alien's spouse, children, parents, and siblings; names of contacts of the alien in the alien's country
of residence who could verify information about the alien; and previous work history, if any, -
including the names and addresses of employers. Effective 120 days after the enrolled bill's
enactment, an F, M, or J visa could not be issued to an alien unless State has received from an
approved educational institution electronic evidence of documentation of the alien's acceptance at
that institution and the consular officer has adequately reviewed the applicant's visa record. Upon
the issuance of an F, M, or J visa, State would have to transmit to INS notification of that
issuance and INS would then have to notify the educational institution when an alien accepted for
that institution or program has been admitted to the United States.

The enrolled bill would require INS, in consultation with Education, to conduct biennial
reviews of institutions designated to sponsor students to determine if they are complymg with
recordkeeping and reporting requirements. State would have to conduct biennial reviews of
institutions sponsoring exchange visitors for the same purpose. INS and State could suspend or
términate an entity's ability to receive students under the F and M (for INS) or J (for State) visa
programs for failing to comply with the recordkeeping and reporting requirements. The enrolled
bill would authorize appropriations of such sums as may be necessary to carry out these
provisions. Most of the requirements for the student tracking system are already a part of the
design for INS' Student and Exchange Visitor Information System (SEVIS) scheduled for release
later this year. ,

Trave] Documents

The enrolled bill would require State and Justice, by October 26, 2004, to issue to aliens
only travel documents that are machine-readable, tamper resistant, and use biometric identifiers.
The enrolled bill would also require by that date the installation of equipment to allow biometric

-comparison and authentication of all U.S. travel and entry documents issued to aliens. State and
Justice would have to jointly establish document authentication and biometric identifiers standards
chosen from among those recognized by domestic and international standards organizations. The
Departmenits would have to issue a report, within 180 days of the enrolled bill's enactment, on
costs and timing associated with meeting these deadlines. Countries participating in the Visa

- Waiver Program (VWP) would have to certify by October 26, 2004, as a condition for
participation, that they have a program for issuing passports meeting these requirements and
participants in the program would have to use these passports (unless issued before that date).
(The VWP allows certain citizens from a select group of mostly industrial countries to visit the

‘United States without having to obtain visas.) H.R. 3525 would authorize appropriations of such
sums as may be necessary to carry out these provisions, but also authorxzes additional land
border crossing fees to help INS pay for this effort. :



Visa Fees. The enrolled bill would require the machine-readable visa fee to be set at the
higher of $65 or the cost of administering this service, as determined by State after conducting a
. study of the cost of the service. (In March 2002, State increased the fee by regulation from $45
-to $65.) The enrolled bill would also authorize State to collect a $10 surcharge for issuing a
machine-readable visa in a nonmachine-readable passport.. These fees would be credited as
offsettmg collections to any State Department approprlatlon to recover costs of providing
consular services.

Entry/Exit System. The enrolled bill would require Justicé and State to use the -
technology standard developed under the USA PATRIOT Act (as discussed below) when
implementing the INS Data Management Improvement Act of 2000 (P. L. 106-215, enacted
June 15, 2000)." (This law requires the implementation of an electronic system that provides alien
_ arrival and departure data.) Justice would be required to: establish a database containing the
arrival and departure data from machine-readable visas, passports, and othet travel and entry
documents possessed by aliens; make interoperable all security databases relevant to making -
determinations of admissibility; and "consider implementing” the North American National
Security Program described below. State would have to provide INS with an electronic version
of the visa file of each alien who has been issued a visa to ensure that the data in that visa file is
available to immigration inspectors at U.S. ports of entry before the arrival of the alien. -

Interagency Information'Sharin,q and Data System

Information Sharing. In the enrolled bill (and in the description below), the term
"President" means the President acting through the Assistant to the President for Homeland
Security, in coordination with the Secretary of State, the INS Commissioner, the Attorney
General, the CIA Director, the FBI Director, the Secretary of Transportation, the Customs
‘Commissioner, and the Secretary of the Tfeasury. H.R. 3525 would require the President to
submit a report to Congress within 120 days of the enrolled bill's enactment identifying Federal
law enforcement and intelligence community information needed by State when issuing visas and
by INS when identifying aliens who are inadmissable or deportable. (The enrolled bill would
repeal a provision of the USA PATRIOT Act that required the Office of Homeland Security to
submit a similar report.) The President would be required to develop and implement by October
26, 2002, after consultation with Congress, a plan that: (1) requires Federal law enforcement
agencies and the intelligence community to provide to State and INS the information identified in
the report; and (2) establishes conditions to limit the redissemination of such information and
protect individuals' privacy and the sources of such information.. The bill specifies criminal
penalties for misuse of this information.

Electronic Interoperable Data System. The President, in consultation with the Commerce
Department's National Institute of Standards and Technology (NIST), would be required to
develop and implement an electronic interoperable data system (to be known as the "Chimera"
system) to provide current and immediate access to the information identified in the
implementation plan. The system would have to be readily and easily accessible to consular
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officers responsible for issuing visas, Federal officials responsible for determining an alien's
admissibility to or deportability from the United States, and Federal law enforcement and
intelligence officers responsible for the investigation or identification of aliens. The system would
be required to have the capacity to compensate for disparate name formats and be searchable on

a linguistically sensitive basis, based on algorithms that account for variations in name formats and .-
transliterations. The enrolled bill would require the development and implementation of
linguistically sensitive algorithms for at least four languages that are determined by State as high
priorities. Of these, the highest priority language's algorithms must be implemented within 18
months of the enrolled bill's enactment and at least one additional algorithm must be implemented
per year in each of the following three years. Also, in order to provide adequate user support,

the enrolled bill would require State'and Justice to jointly prescribe procedures that consular and
immigration officers can use to obtain assistance in resolving identity-and other questlons that may
arise about names of aliens seekmg visas or. admission to the United States.

The enrolled bill would require the system to be based on a technology standard
developed under requirements of the USA PATRIOT Act and would advance deadlines
associated with the development of this standard. The enrolled bill would accelerate by nine
months, to January 26, 2003, the deadline for development (by Justice and State, through NIST) -
of a technology ‘standard for verifying the identity of visa applicants and persons seeking to enter
the United States with a visa and would add the requirement that it must incorporate "appropriate
biometric ideritifier standards." The enrolled bill would also accelerate by six months, to October
26, 2002, a requirement for a report to Congress describing the development, implementation,
efficacy, and privacy implications of the technology standard and electronic database system to
be developed based on the standard. The enrolled bill would set deadlines of 60 and 120 days
after enactment, respectively, for CIA to comply with previously-enacted requirements to.issue a
report and guidelines concerning uniform spelling of foreign names and places.

The enrolled bill would authorize Justice to hire and fix the compensation of necessary
scientific, technical, engineering, and other analytical personnel for the purpose of the
development and implementation of the Chimera system. Within 90 days of the enrolled bill's
enactment, Justice would be required to submit an operating plan to Congress describing Justice's
intended use of this authority and any provisions of title 5 of the U.S. Code (e.g., personnel laws)
being waived for purposes of the development and implementation of the Chimera system. This
* authority would terminate upon the implementation of the system.

The enrolled bill would require INS to fully integrate all databases and data systems
maintained by INS that process or contain information. on aliens and make this integrated data
system an interoperable component of the Chimera system. The enrolled bill would also require
Justice or State, as appropriate, to enter identification numbers for stolen passports into the



Chimera system within 72 hours of receiving notification that a passport was lost or stolen.
Within six months of the enactment of H.R. 3525, the President would be required to report on
the progress of the implementation of the system. The enrolled bill would authorize
appropriations of such sums as may be necessary to carry out these provisions.

Data Sharing Commission. Within one year of the enrolled bill's enactment, the President
would be required to establish a Commission on Interoperable Data Sharing to monitor and
report annually to Congress on recommendations for dealing with privacy, security, technology,
and errors related to the new electronic data system: The President would appoint the
commission's nine members, eight of whom would be chosen from a list of nominees provided by
Congressional leadersh1p The enrolled bill would authorize approprlatlons to the Commission of
such sums as may be necessary to carry out these requlrements

Passenger Manifests

Current law requires each vessel or aircraft with passengers on board, upon the arrival at
or before the departure from any U.S. seaport or airport, to provide manifests of the persons on
board to immigration officers at the port, with the exceptions of alien crewmen and of persons
arriving from or departing to a foreign contiguous territory by air. The enrolled bill would remove .
these two exemptions, require arrival manifests to be transmitted before arrival at a port, and
allow transmittal to any U.S. border officer. The enrolled bill would require the following
information to be provided for each passenger: complete name; date of birth; citizenship; sex;

‘ passport number and counti'y of issuance; country of residence; U.S. visa number, date, and
place of issuance, where applicable; alien registration number, where applicable; and U.S.
address while 1n the United States. These provisions would apply with respect to persons
arriving in, or departing from, the United States on or after the date of enactment of the enrollied
bilL

The enrolled bill would also require all manifest information to be transmitted
electronically after January 1, 2003, and raise the fine for the failure or refusal to provide the
necessary manifest information from $300 to $1,000 for each person for whom accurate and full
information 1s not given.

The enrolled bill would require the President to conduct a study regarding the feasibility of
extehding these reporting requirements to any commercial carrier transporting persons by land to
or from the United States. The study would have to focus on the manner in which the
requirement would be implemented to enhance the national security of United States and the
efficient cross-border flow of commerce and persons. Within two years of enactment, the
President would be required to submit a report to Congress setting forth the findings of the study.



Conclusion and Recommendations

The Department of Justice recommends approval of H.R. 3525, but recommends a
signing statement to address constltutlonal concerns with provisions of the bill that purport to
require the President to consult with an Executive Branch officer, appoint officers in a manner
inconsistent with the Appointments Clause, and submit legislative recommendations to Congress
in violation of the Recommendations Clause.

We join Justice in recommending approval of H.R. 3525, Wthh passed the Senate by a .
vote of 97-0 and the House by 411-0.

Attached for your consideration is a signing statement that is based on language supplied

by Justice. It has been reviewed and approved by the Office of White House Counsel, the Office
of Homeland Security, and the Office of the Vice President. ‘ '

PGl

Mitchell E. Daniels, Jr.
- Director

Enclosures



STATEMENT BY THE PRESIDENT

I have today signed into law H.R. 3525, the Enhancec_i Bofder Security anci Visa Entry
Reform Act of 2002. The legislation strengthene the aeility of the US Government to contrel ‘
the country's borders, a top priority of my Adrninistration. The Act will impro’ve our abiiity to
screen eliens see‘king to enter our country, facilitate the sharing of b.order-related information
among U.S..agencies, and imbrove efforts to keep track of foreign students and foreign exchange
visitors in the United States.

Section 2(4)‘(G)‘ of the Act defines as a Federal law enforcement ageney the "Coastal
Security Service." Because no such agency exists, and the principal agency with coastel securny g
functions is the U.S. Coasf Guard, the execuﬁve bran‘ch shall vconstrue this provision as referring
to the Coast Guard.

Several sections ef the Act raise eonstitutional concerns. .

Sections 2(6), 201(c)(2), and 202(a)(3) purport to require the President to act through av
specified assistant to the President of :in coofdination or consultation with speciﬁed officers of the
United States, agencies or congressional commiittees. The President's constitutional authority to
super{/ise the unitary executive/breneh and take care that the laws be faithfully executed cannot
bernade by law subject to requirements to exercise those constitutional authoritie‘s threugh a
'par’ti’cular member of the President's staff or in coofdination or consultation with specified officers
or elements of the government. Accordingly, the executive branch shaH treat the purported

requirements as precatory.



Section 203 requires the President, in appointing the nine members of the Commission on
Interoperable Data Sharing, to appoint eight of them from a list of nominees provided by the
Congressional leadership acting jointly. Laws that provide for appointment in the government of

individuals to exercise significant governmental authority must provide for such appointment by

one of the means specified in the Appointments Clause of the Constitution, which includes

appointment by the President with Senate consent or by the President alone, but does not include

appointment by the President from a pool of persoﬁé selected by the Congreésional leadership.
ACCOrdingly, to give effect to Section 203 insofar as 1s constitutionally permissible, the executive |
branch shall construe the Commissién's functions as advisory-only. Also, the executive branch
shall cpnstrue the Commission's résponsibility to maké recommendations to Congress ina
manner consistent with the Président's ponstitutippal aut}}ority to. submit for congressional
consideration such measures as the PreSidént shall judge necessary and ¢Xpedient.

The executive branch sh‘all construe Seption 404(a), relating to U.S.-Canadian joint
border inspection opera'pions under an internaﬁdnal agreement, in a manner consistent with the
President's constitutional authority to co‘n‘duE:t the fdféign affairs of the Nation and to supervise

the unitary executive branch.



Attachment

Other Provisions of FLR. 3525

Studies and Reports

The enrolled bill would require the President to study, and report to Congress within a

| year of the enrolled bill's enactment on, the feasibility of establishing a North American National

Security Program. The President would have to consider the feasibility of (1) enabling foreign
national travelers to the United States to submit voluntarily to a preclearance procedure, and
(2) expanding preinspection facilities at foreign airports, including expanding preinspections to
foreign nationals on flights to Canada and Mexico. '

H.R. 3525 would require the General Accounting Office to study, and report to Congress
within one year of the enrolled bill's enactment on, the feasibility and utility of implementing a
requirement that each non1mm1grant alien in the United States annually submit to INS a current
address and, where applicable, ‘the name and address of an employer.

The enrolled bill would require a study by St:ate and INS, in consultation with the Office
of Homeland Security, on approaches for encouraging or requiring Canada, Mexico, and Visa
Waiver Program (VWP) countries to develop an intergovernmental network of interoperable
electronic data systems that is interoperable with the Chimera system and can be used to access
Jaw enforcement and intelligence information of those countries that is needed by State and INS

to identify aliens who are inadmissible to or deportable from the United States.

The enrolled bill would also require a Justice report to Congress within six months of the
enrolled bill's enactment and not later than January 15th of each year thereafter, on the total
number of aliens who, during the preceding year, failed to attend a removal proceeding after.
having been arrested outside a port of entry, served a notice to appear under the Immigration and
Nationality Act, and released on the alien's own recognizance.

Training Provisions

The enrolled bill would require State to implement, and staff the facilities and programs
for, enhanced security measures for the review of visa applicants, and provide ongoing training for
diplomatic security agents and consular officers.

The enrolled bill would rekquire S’tate to provide all consular officers responsible for
adjudicating visa applications, before they begin to perform their consular duties, specialized
training in the effectwe screening of visa applicants who pose a potential threat to the Unlted
States.



The bill would also authorize appropriations of such sums as may be necessary to
"appropriately train" INS personnel, provide "adequate continuing cross-training" to agencies
working along U.S. borders, "fully train" immigration officers to.use lookout databases and
monitor passenger traffic patterns, and improve and expand facilities for use by INS and State
Department personnel. Led by Treasury's Federal Law Enforcement Training Center, efforts are
already underway to standardize and accredit training programs, including border security. ’

Technology Improvements

The enrolled bill would authorize Federal agencies involved in border security to waive all
or part of enrollment fees for technology-based programs to encourage participation by U.S.
citizens and aliens in such programs. Any agency that waives any part of a fee would be -
authorized to establish its fees for other services at a level that will ensure the recovery from other.
users of the amounts waived. The bill would authorize appropriations of $1:50 million to INS for
technology 1mprovements and authorize Justice to increase land border fees for the issuance of
arrival-departure documents to offset technology costs. Your FY 2003 Budget proposes $83
‘million for technology improvements.

Miscellaneous Provisions
Other provisions in the enrolled bill would:

. -- Prohibit issuance of nonimmigrant visas to individuals from countries determined by
State to be sponsors of international terrorism, unless State, in consultation with Justice,
determines an individual does not pose a national security threat.

-- Extend for one year, to October 1, 2002, the deadline for requiring aliens seeking to
enter the United States w1th a border crossing card to present one with a biometric
1dent1ﬁer : :

-- Authorize U.S. border inspection agencies, "acting jointly and under an agreement of
‘cooperation with" Canada, to conduct joint United States-Canada inspections projects
on the border between the two countries. Justice and Treasury would be required to
report to Congress on these proj ects. '

-- Add as a condition of eligibility for the VWP, the reporting of passport thefts and
increase the frequency, from five to two years, of reports on the contmumg des1gnat10n of
VWP countries. :

- Reqtiire Justice, beginning within 180 days of the enrolled bill's enactment, to issue, to
refugees immediately upon their arrival in the Un1ted States and to asylees immediately
upon being granted asylum, employment authorization documents containing at least a
fingerprint and photograph of the alien..

2-



-- Repeal the current requirement for inspections of airline passengers arriving in the
United States to be conducted within 45 minutes of their presentation for inspection, but
require INS to staff ports of entry with adequate levels of personnel based on the goal of
conducting these inspections within 45 minutes. :

- Require State to retain all visa applications for seven years after the date of application,
whether the application was approved or denied.

-- Authorize appropriations of such sums as may be necessary to expand the "Carrier

~ Consultant Program," which requires Justice to assign additional immigration officers to
assist air carriers in the detection of fraudulent documents at foreign airports which serve
as a point of departure for a significant number of arrivals at U.S. ports of entry without
valid documentation, but where no preinspection station exists.

-- Require State to have established a terrorist look-out committee to be maintained
within each U.S. mission to a foreign country to 1dentify and develop information on -
known or potential terrorists. These committees would report monthly to the Secretary
-of State, whether or not information on a known or suspected terrorist was developed
durmg that month, and State would be required to report quarterly to Congress on the
status of these cornm1ttees :

-- Specify that nothmg in the bill may be construed to impose requ1rements inconsistent
with the North American Free Trade Agreement.
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

WASHINGTON, D.C. 20503

May 14, 2002

THE DIRECTOR

MEMORANDUM FOR THE PRESIDENT

SUBJ‘ECT: Enrolled Bill HR. 3525~ Enhanced Border Securlty and Visa Entry Reforrn Act
Sponsor — Rep. Sensenbrenner (R) Wlsconsm

Last Day for Action

May 20, 2002 - Monday

Purpose

Creates new requirements intended to enhance border security concerning: (1) staffing
and pay increases for certain immigration personnel; (2) a foreign student tracking system;
~ (3) machine-readable visas and other travel documents; (4) electronic sharing of immigration and
law enforcement information; and (5) passenger manifests for aircraft and sea vessels.

Agency Recommendations

" Office of Management and Budget o - Approval (Signing
A ' statement attached)

* Department of Justice ‘ - - Approval

Department of Education - Defers to Justice and
. State (Informally)
‘Department of State - -No objection (Informally)
- Department of Transportation i . No objection (Informally)
' ‘Department of the Treasury - ' - No objection (Informally)
- Department of Labor ' ~ No comment (Informally)
Department of Defense * No response

Central Intelligence Agency (CIA) . 7 . No response



Discussion

"H.R. 3525 would set forth new requirements for the President and several agencies,
including Justice and State, that are intended to enhance the border secuirity of the United States.
Major provisions of the enrolled bill are described below. Other provisions are described in the
Attachment. - ' '

- Staffing and Pay Increases for INS Personnel

The enrolled bill would require Justice, subject to the availability of appropriations, in
each of FYs 2003-2006, to increase the number of Immigration and Naturalization Service (INS)
inspectors and associated support staff and the number of INS investigators and associated
support staff each by the equivalent of 200 full-time equivalents (FTEs) over the number -
authorized in the USA PATRIOT Act (P.L. 107-56, enacted October 26, 2001). The USA
PATRIOT Act authorized Justice to waive any FTE cap on personnel assigned to the INS on the
Northern border and authorized appropriations necessary to triple the number of INS inspectors
and associated necessary personnel (from the number authorized onthe date of its enactment)
and facilities in each State along the Northern Border. Your FY 2003 Budget proposes doubling
INS staff on the Northern Border. : :

The énrolled bill would authorize appropriations for Justice of such sums as may be
necessary to provide the following increases in pay, effective October 1, 2002: (1) increases for
GS-9 journeyman Border Patrol agents and irispectors who have completed at least one year's
service to the annual rate of basic pay for GS-11 positions; (2) i increases for GS-5 inspections
assistants to the annual rate of basic pay for GS-7 positions; and (3) increases for support staff
associated with such personnel to "the appropriate GS level." " Itis expected that INS can absorb
: the addmonal estlmated costs of $60 mlllron wrthm requested approprlatrons

Student Tracking System‘-

The enrolled bill would requrre J ustice, in consultation with State and Education, to
establish an electronic system to collect forergn student information from approved institutions of
higher education and de31gnated exchange visitor programs in the United States. The system
would be used to monitor and verify information on the visitors, such as acceptance into a school
or program, issuance of a visa, arrival into the country, regrstratron and enrollment in an
educational institution or participation in an exchange visitor program, and more extensive
background information. Educational institutions would have to report to the INS, within 30 days
of the deadline for registering for classes any failure of an alien to enroll or to commence
partrcrpatlon



Prior to issuing a foreign student (F or M) or exchange visitor (J) visa, applicants would
have to provide the following: an address in the country of origin; names and addresses of the
alien's spouse, children, parents, and siblings names of contacts of the alien in the alien's country
of residence who could verify information about the alien; and previous work history; if any,
including the names and addresses of employers. Effec‘uve 120 days after the enrolled bill's
enactment, an F, M, or J visa could not be issued to an alien unless State has received from an
- approved educational institution electronic evidence of documentation of the alien's acceptance at -

that institution and the consular officer has adequately reviewed the applicant's visa record. Upon

the issuance of an F, M, or J visa, State would have to transmit to INS notification of that
“issuance and INS would then have to notify the educational institution when an alien accepted for

that institution or program has been admitted to the United States. :

The enrolled bill would require INS, in consultation with Education, to conduct biennial =

reviews of institutions designated to sponsor students to determine if they are complying with
~ recordkeeping and reporting requireme'nts. State would have to conduct biennial reviews of
institutions sponsoring exchange visitors for the same purpose. INS and State could suspend or
terminate an entity's ability to receive students under the F and M (for INS) or J (for State) visa
programs for failing to comply with the recordkeeping and reporting requirements. The enrolled
bill would authorize appropriations of such sums as may be necessary to carry out these

provisions. Most of the requirements for the student tracking system are already a par} of the
design for INS' Student and Exchange Visitor Informahon System (SEVIS) scheduled for release
later this year.

. Trayel Documents

The enrolled bill would require State and Justice, by October 26, 2004, to issue to aliens
only travel documents that are machine-readable, tamper resistant, and use biometric identifiers.
The enrolled bill would also require by that date the installation of equipment to allow. biometric
comparison and authentication of all U.S. travel and entry documents issued to aliens. State and
Justice would have to jointly establish document authen_tic’ati‘on and biometric identifiers standards
chosen from among those recognized by domestic and international standards organizations. The
Departments would have to issue a report, within 180 days of the enrolled bill's enactment, on
costs and timing associated with meeting these deadlines. Countries participating in the Visa
Waiver Program (VWP) would have to certify by October 26, 2004, as a condition for
participation, that they have a program for 1ssuing passports meeting these requirements and
participants in the program would have to use these passports (unless issued before that date).
(ThejVWP allows certain citizens from a select group of mostly industrial countries to visit the’
United States without having to obtain visas.) H.R. 3525 would authorize appropriations of such
sums as may be necessary to carry out these provisions, but also authorlzes addmonal land
border crossmg fees to help INS pay for thxs effort. .



Visa Fees. The enrolled bill would require the machine-readable visa fee to be set at the
higher of $65 or the cost of administering this service, as determined by State after conducting a
study of the cost of the service. (In March 2002, State increased the fee by regulation frorh $45
to $65.) The enrolled bill would also authorize State to collect a $10 surcharge for issuing a
machine-readable visa in a nonmachine-readable passport. These fees would be credited as
offsetting collections to any State Department appropriation to recover costs of providing -
consular services. |

Entrv/Exit System. The enrolled bill would require Justice and State to use the
technology standard developed under the USA PATRIOT Act (as discussed below) when
implementing the INS Data Management Improvement Act of 2000.(P. L. 106-215, enacted
June 15, 2000). (This law requires the implementation of an electronic system that provides alien
arrival and departure data.) Justice would be required to: establish a database containing the
arrival and departure data from machine-readable visas, passports, and other travel and entry
documents possessed by aliens; make interoperable all security databases relevant to making
determinations of admissibility; and "consider implementing" the North American National
Security Program described below. State would have to provide INS with an electronic version
of the visa file of each alien who has been issued a visa to ensure that the data in that visa file is
available to immigration inspectors at U.S. ports. of entry before the arrival of the alien.

Interagency Information Sharing and Data System

Information Sharing. - In the enrolled bill (and in the description below), the term
"President” means the President acting through the Assistant to the President for Homeland
Security, in coordination with the Secretary of State, the INS Commissioner, the Attornéy :
General, the CIA Director; the FBI Director, the Secretary of Transportation, the Customs
Commissioner, and the Secretary of the Treasury. ‘H.R. 3525 would require the President to
submit a report to Congress within 120 days of the enrolled bill's enactment identifying Federal
law enforcement and intelligence community information needed by State when issuing visas and
by INS when identifying aliens who are inadmissable or deportable. (The enrolled bill would
repeal a provision of the USA PATRIOT Act that required the Office of Homeland Security to
- submit a similar report.) The President would be required to develop and implement by October
26, 2002, after consultation with Congress, a plan that:- (1) requires Federal law enforcement
agencies and the intelligence community to provide to State and INS the information identified i in
the report; and (2) establishes conditions to limit the redissemination of such information and
protect individuals' privacy and the sources of such information. The bill spemﬁes criminal
penalties for misuse of this information.

, Electronic Interoperable Data System. The President, in consultation with the Commerce
Department's National Institute of Standards and Technology (NIST), would be required.to
develop and implement an electronic interoperable data system (to be known as the "Chimera”
system) to provide current and immediate access to the information identified in the
implementation plan. The system would have to be readily and easily accessible to consular

4.




officers responsible for issuing visas, Federal officials responsible for determining an alien's
admissibility to or deportability from the United States, and Federal law enforcement and
intelligence officers responsible for the investigation or identification of aliens. The system would
~ be required to have the capacity to compensate for disparate name formats and be searchable on

a linguistically sensitive basis, based on algorithms that account for variations in name formats and -
transliterations. The enrolled bill would require the development and implementation of
linguistically sensitive algorithms for at least four languages that are determined by State as high
priorities. Of these, the highest priority language's algorithms must be implemented within 18
months of the enrolled bill's enactment and at least one additional algorithm must be implemented
per year in-each of the following three years. Also, in order to provide adequate user support,

the enrolled bill would require State and Justice to jointly prescribe procedures that consular and
“immigration officers can use to obtain assistance in resolving identity and other questions that may
arise about names of aliens seeking visas or admission to the United States. \

The enrolled bill would require the system to be based on a technology standard
developed under requirements of the USA PATRIOT Act and would advance deadlines

- associated with the development of this standard. The enrolled bill would accelerate by nine

months, to January 26, 2003, the deadline for development (by Justice and State, through NIST)

of a technology standard for verifying the identity of visa applicants and persons seeking to enter

- the United States with a visa and would add the requirement that it must incorporate "appropriate
* biometric identifier standards." The enrolled bill would also accelerate by six months, to October
26,2002, a requirement for a report to Congress describing the development, implementation, .

/-efﬁcacy, and privacy implications of the technology standard and electronic database system to
be developed based on the standard. The enrolied bill would set deadlines of 60 and 120 days
after enactment, respectively, for CIA to comply with previously-enacted requirements to issue a
report and guidelines concerning uniform spelliﬁg of foreign names and places.

The enrolled bill would authorize Justice to hire and fix the compensation of necessary
scientific, technical, engineering, and other analytical personnel for the purpose of the
development and implemehtation of the Chimera system. Within 90 days of the enrolled bill's
enactment, Justice would be required to submit an.operating plan to Congress describing Justice's
intended use of this authority and any provisions of title 5 of the U.S. Code (e.g., personnel laws)
being waived for purposes of the development and implementation of the Chimera system. This =

authority would terminate upon the implementation of the system.

The enrolled bill would require INS to fully integrate all databases and data systems
maintained by INS that process or contain information on aliens and make this integrated data
system an interoperable component of the Chimera system. The enrolled bill would also require
Justice or State, as appropriate, to enter identification numbers for stolen passports into the



Chimera system within 72 hours of receiving notification.that a passport was lost or stolen.
Within six months of the enactment of H.R. 3525, the President would be required to report on
the progress of the implementation of the system. The enrolled bill would authorize
appropriations of such sums as may be necessary to carry out these provisions.

Data Sharing Commission. Within one year of the enrolled bill's enactment, the President
would be required to establish a Commission on Interoperable Data Sharing to monitor and
report annually to Congress on recommendations for dealing with privacy, security, technology,
and errors related to the new electronic data system. The President would appoint the
commission's nine members, eight of whom would be chosen from a list of hominees provided by
Congressmnal leadership. The enrolled bill would authorize appropnatmns to the Comrmssmn of
such sums as may be necessary to carry out these requirements. '

Passenger Manifests

Current law requires'each vessel or aircraft with passengers on board, upon the arrival at
or before the departure from any U.S. seaport or airport, to provide manifests of the persons on
board to immigration officers at the port, with the exceptions of alien crewmen and of persons
arriving from or departing to a foreign contiguous territory by air. The enrolled bill would remove
these two exemptions, require arrival manifests to be transmitted before arrival at a port, and
allow transmuttal to any U.S. border officer. The enrolled bill would require the following
information to be provided for each passenger: complete name; date of birth; citizenship; sex;
passpor,tvnumber and country of issuance; country of residence; U.S. visa number, date, and
place of issuance, where applicable; alien registration number, where applicable; and U.S.
address while in the United States. These provisions would apply with respect to persons
arriving in, or departing from, the United States on or after the date of enactment of the enrolled
bill. '

The enrolled bill would also require all manifest information to be transmitted
electronically after January 1, 2003, and raise the fine for the failure or refusal to provide the
necessary manifest information from $300 to $1,000 for each person for whom accurate and full
information is not given. '

The enrolled bill would require the President to conduct a study regarding the feasibility of
extending these reporting requirements to any commercial carrier transporting persons by land to.
or from the United States. The study would have to focus on the manner in which the -
requirement would be implemented to enhance the national security of United States and the
efficient cross-border flow of commerce and persons. Within two years of enactment, the
President would be required to submit a report to Congress setting forth the findings of the study.



Conclusion and Recommendations

The Department of Justice recommends approval of H.R. 3525, but recommends a

| signing statement to address constitutibnal concerns with provisions of the bill that purport to
require the President to consult with an Executive Branch officer, appoint officers in a manner
mcon51stent with the Appointments Clause and submit legislative recommendations to Congress
n Vlolatlon of the Recommendatlons Clause. '

- Wejoin J ustice in recommending approval of HR. 3525, which passed the Senate by a
" vote of 97-0 and the House by 411 0.

Attached for your consideration is a signing statement that is based on language supplied

by Justice. It has been reviewed and approved by the Office of White House Counsel, the Office
of Homeland Security, and the Office of the Vice President.

B Ly Py
Mitchell E. Daniels, Jr.
Director

Enclosures



STATEMENT BY THE PRESIDENT -

I have today signed iﬁto law H.R. 3525, the Enhanced Border Security and Visa Entry
Referm Aet 0f 2002. The legi‘slati'or'i ‘strengthens the ability of the U.S. Governmeflt to control
the country's borders, a top priority of my Administration. Th‘e Act will improve our ability te , i-
screen aliens seeking to enter our country, .facilitate Ehe sha_ring of border-related info_rmati_on
aang U.S. agencies, and improve efforts to keep track of foreign students and foreign eX:chavrlge ‘
_ visitors in the United States.

Section 2(4)A(G)“o'f the Act deﬁnes as.a Federal law enfercement agency the "Coastal‘- .
.Secﬁrity_ Service." Becauserno euch agency exists, and the pfincipa} ageflcy with .coasbtal security -
functions‘ is the U.S. Coast Guara, t'hev executive branch shall cc.).nstrue fhis provision as referring |
to the Coast Guard.

| Several sections of the Aet yaise constitutional concerns.

'S.eetions 2(6), 201(c)(2), and 202(a)(3) purpoﬁ to require tvhe.President to act through 5
specified assistant to the Pliesident or in ceordinatien or consultation with svpec'i‘ﬁed ofﬁcers of the
: United States, agencies or congressional comm}i.ttees. The President's constitutional authority to :
sﬁperviée the unitarj‘( exeéuﬁve branch and take ca;e that the laws befaithfully executed cannot
' vbe.made by law subject to requirements to exercise those constitutional authorities threugh a
pérticular member of the President's staff or in _coordination or clonsultationt with speciﬁed officers

or elements of the government. Accordingly, the executive branch shall treat the purported

requirements as precatory.



Section 203 requires the President, i}nv appointing the‘ nine members of the Commissioh on
 Interoperable Data Sharing, tov‘a‘ppoi_nt eight of vt“hem from a list of nominees provided by the:
‘Congr‘ess.io_nal- leadership \acting jointly. Laws that provide for appointment in the government of
indfviduals to exercise éigniﬁcant go\zeminehtal authority must _provide for such appointment by -
one of the means speciffle;d:in the Appointme‘nts‘Claus'e oﬁ the Constitution, which includes |
appojntmeht by the‘ President with Senate consent or by the President alone, but does ﬁot include
appointment by the President from a ppol of persons selected by the‘ Congressional leadership.
Acqordingly,’ to give effect to Section 203 insofar as is coﬁstitutioriaﬁy permissible, vthe executive
“branch shali construe the Comrﬁission’é functions as advisory only. Also, the executive branch
shali construe the Commission's respon‘sivbili‘ty to make re'commend‘ations to Coﬁgress ina
‘manner consistent with the Présidéht's cénstitﬁti;onal ‘aﬁthority to submit for congressional N
consideration such measures as the Pr.esident shall judge necessary and exp'edient’.

The executive branch shall éqnstme Section 404(a), relating to U.S.--Canadian joint
border inspection operatio‘ns under an international agrgement, in a manner consistent with the
P-resid‘ent's constitutional authority to condﬁct the foreign affairs of the Nation énd to sﬁpervise

the unitary executive branch.



) . . , Attachment

Other Provisions of L.R. 3525

Studies and Reports

The enrolled bill would require the President to study, and report to Congress within a
year of the enrolled bill's enactment on, the feasibility of establishing a North American National
Security Program. The President would have to consider the feasibility of (1) enabling foreign
national travelers to the United States to submit voluntarily to a preclearance procedure, and
(2) expanding preinspection facilities at foreign airports, including expanding pre1nspect1ons to
foreign nationals on flights to Canada and Mex1co

H.R. 3525 would require the General Accounting Office to study, and report to Congress
within one year of the enrolled bill's enactment on, the feasibility and utility of implementing a
requirement that each nonimmigrant alien in the United States annually submit to INS a current
address and, where applicable, the name and address of an employer.

The enrolled bill would require a study by, State and INS, in consultation with the Office
- of Homeland Security, on approaches for encouraging or requiring Canada, Mexico, and Visa
Waiver Program (VWP) countries to develop an intergovernmental network of interoperable
electronic data systems that is interoperable with the Chimera system and can be used to access
law enforcement and intelligence information of those countries that is needed by State and INS
to identify aliens who are inadmissible to or deportable from the United States.‘ :

The enrolled bill would also require a Justice report to Congress within six months of the
enrolled bill's enactment and not later than J anuary 15th of each year thereafter, on the total
" number of aliens who, during the preceding year, failed to attend a removal proceeding after
having been arrested outside a port-of entry, served a notice to appear under the Immigration and.
Nationality Act, and released on the alien's own recognizanee.

~Training Provisions - .

The enrolled bill would require State to implement; and staff the facilities and programs
for, enhanced security measures for the review of visa applicants, and provide ongoing training for
diplomatic security agents and consular officers.

The enrolled bill would require State to provide all consular officers responsible for
adjudicating visa applications, before they begin to perform their consular duties, specialized
training-in the effective screening of visa applleants who pose a potentlal threat to the United
States. ‘



The bill would also authorize appropriations of such sums as may be necessary to
"appropriately train" INS personnel, provide "adequate continuing cross-training" to agencies
working aleng U.S. borders, "fully train" immigration officers to use lookout databases and
monitor passenger traffic patterns, and improve and expand facilities for use by INS and State
Department personnel Led by Treasury s Federal Law Enforcement Training Center, efforts are
already underway. to standardize and accredit training programs, including border security. |

ilTechnology Improvements

The enrolled bill would authorize Federal agencies involved in border security to waive all
or part of enrollment fees for technology-based programs to encourage participation by U.S. -
“citizens and aliens in such programs. Any agency that waives any part of a fee would be
authorized to establish its fees for other services at a level that will erisure the recovery from other
users of the amounts waived. The bill would authorize appropriations of $150 million to INS for
technology improvements and authorize Justice to increase land border fees for the issuance of*
arrival-departure documents to offset technology costs. Your F Y 2003 Budget proposes $83
: million for technology 1mprovements

Miscellaneous Provisions
Other provisions in the enrolled bill would:

-- Prohibit issuance of nonimmigrant visas to individuals from countries determined by
State to be sponsors of international terrorism, unless State, in consultation with Justice,
determines an individual does not pose a national security threat.

-- Extend for one year, to October 1, 2002, the deadline for requlring aliens seeking to
enter the United States with a border crossmg card to present one with a biometric
identifier. : :

-- Authorize U.S. border inspection agencies, "acting jointly and under an agreement of
cooperation with" Canada, to conduct joint United States-Canada inspections projects
on the border between the two countries. Justice and Treasury would be required to
report to Congress on these pI'OJ ects.

-- Add as a condition of eligibility for the VWP, the reporting of passport thefts and .
increase the frequency, from five to two years, of reports on the continumg de51gnat1on of
VWP countries

-- Require Justice, beginning within 180 days of the«enrolled' bill's enactment, to issue, to
refugees immediately upon their arrival in the United States and to asylees immediately
upon being granted asylum, employment authorization documents containing at least a
fingerprint and photograph of the alien. '




-- Repeal the current requirement for inspections of airline passengers arriving in the:

- United States to be conducted within 45 minutes of their presentation for inspection, but
require INS to staff ports of entry with adequate levels of personnel based on the goal of
conductlng these inspections within 45 mlnutes

-- Require State to retain all visa apphcatlons for seven years after the date of apphcatlon
whether the apphcatlon was approved or denled ' -

-- Authorize appropriations of such sums as may be necessary to ekpand the "Carrier

.. Consultant Program," which requires Justice to assign additional immigration officers to

assist air carriers in the detection of fraudulent documents at foreign airports which serve
as a point of departure for a significant number of arrivals at U.S. ports of entry without
valid documentation, but where no preinspection station exists. '

-- Requlre State to have estabhshed a terrorist look-out committee to be maintained
within each U.S. mission to a forelgn country to 1dent1fy and develop information on
known or potential terrorists. These committees would report monthly to the Secretary
of State, whether or not information on a known or suspected terrorist was developed
during that month, and State would be requlred to report quarterly to Congress on the |
status of these commrttees : :

“-- Specify that nothing in the bill may be construed to .‘impose requirements inconsistent
with the North American Free Trade Agreement.



STATEMENT BY THE. PRESIDENT

I have today signed into law H.R. 3525, the "Enhanced

Border Security and Visa Entry Reform Act of 2002." The

v legislation strengthens the ability of the U.S. Government

te control the country's- borders, a top priority of my

Administration. The Act will improve our ability to screen

~aliens seeking to enter our;country,pfacilitate the sharing

of border-related information among U.S. agencies, and improve

efforts‘to keepvtreCk of foreign‘students‘and fdfeign exchange
visitors in the United States.{ |

Section.2(4)(G) of the Act defines as a Federal law
enforcement. agency the "Coastaleecurity Service." Because
no sucn/agency exists,‘and the principal_aéency withvcoastal

security functions is the U.S. Coast Guard, the executive

_branch shall construe this provision as referring to the

Coast Guard.
Several sections of the Act raise constitutional cdncerns.

‘Sections 2(6), 2Ql(c)(2),band 202(a)(3)»purp¢rt.to

- require the President to act through a specified’assistant

to the President or in coordination or consultation with

- specified officers of the United States, . agencies, or

congressional committees. The President's constitutional

authoritylto supervise the unitary executive branch and take

‘care that the laws be faithfnlly executed cannot be made by

law subject to reduirements to:exercise those constitutional
authorities through a partieular menmber of the President's
staff orkinFCOOrdination,erieonsultetion with specified‘
officers er elements of the Government. Accordingly, the
execntive branch shall'treat the purported requirements as
precatory . .

Seetion‘203 fequires the President, in appointing the

nine members of the Commission on Interoperable Data Sharing,

‘to appoint eight of them from a list of nominees provided

by the congressional leadership acting jointly. Laws that
provide for appointment in the Government of individuals

L



2
to exercise significant governmental authority must provide
for such appointment by one of the means specified in the
Appbiﬁtments Clause of the’Constitution, which includes
appointment by the President with Senate consent or by the

President alone, but does not include appointment by the

President from a pool of persons selected by the congressional

leadership. Accordingly, to give effect to section 203 insofar
as is constitutionally permissible, the executive branch shall
construe the Commission's functions as advisory only. Also, the
executive branch éhall,construe the Commission's responsibility
to make recommendations to the Congress in a manner consistent

with the President's constitutional authority to submit for

congressional consideration such measures as the President

shall jﬁdge necessary and expedient.
_ o
The executive branch shall construe section 404 (a),
relating to U.S.—Canadian joint border inspection operations
under an international agreement, in a manner consistent with
the President's constifutioﬁal authority to conduct the foreign

affairs of the Nation and to supervise the unitary executive

branch.

THE WHITE HOUSE,



' STATEMENT BY THE PRESIDENT

< I have today signed into law H R. 3525, the Enhanced Border Securlty and Visa
Entry Reform Act of 2002“ The leglslatlon strengthens the ab111ty of the U S. Government
" to control the country s borders, a top priority of my Admlnrstratlon. The Act will improve -
' oUr ability to‘screenv at-iens seeking to enter our country, facilitate the sharing of
border-related information among U.S. agencies, and improve efforts to keep track of
foreign students and foreign exchange Vi‘sito‘rs in_'the United States.
| Section 2(4)(G) of the Act deﬁnes as a Federal'law enforcement agency the '
"Coastal Security Service." Because no such agency ex‘ists and the principal agency with
~coastal. secunty functions is the U.S. Coast Guard, the executive branch shall construe this
_prov1s1on as: referrlng to the Coast Guard )
| Several sections of the Act raise const1tut10nal concerns.
Sections 2(6), 201(c)(2) and 202(a)(3) purport to require the Pres1dent to act.
~ through a specrﬁed assistant to the Pres1dent orin coordlnatron or consultatron with
v' *speciﬁed.»_ofﬁcers of the United States, ag‘enciesJor congreSSional committees. The
o President's ‘constitutional authori'ty to supervisg the unitary executiye ‘branch and take care
that the laws be faithfully executed cannot be made by law subject to requirements to
exercrse those const1tut10nal authontles through a partlcular member of the President's staff
: "/ or in coordination or consultation with specrﬁed ofﬁcers or elements of the government.

st

Accordingly, the executive branch shali treat the purported requirements as precatory.




Section 203 requires the President, in appointing‘ the nine members of the
Commission on Interoperable Data Sharing, to appoint eight of them from a list of
/ nominees provided by the ﬁ{ngfessional leadership acting jointly. Laws that provide for
/ appointment in the government of individuals to ‘exercise significant governmental , |
authority must pro?ide for sueh apnointment by one of the means specified in the
Appeintments Clause of the Constitution, whicn _includes’ appointment by the President
with Senate consent or by the President alone, but does not include appointrnent by the
President ffom a pool of persons selected by the /Qéngressional leadership: Accordingly, to
give effect to)ﬂéction 203 insofar as is constitutionally perrnissible,_the eXeeutive branch
shall construe the Commission's functions as advisory only. Also, the executive branch
shall construe the Commission's respon51b1hty to make recommendatlons to,fC’engress Ina
manner consistent with the President's constltutlonal authonty to submit for congressional
consideration such measures as the President shall judge necessary and expedient.
The executive branch shall co’nstr-ue)g/ctlon 404(a), relatlng to U.S.-Canadian Jomt
border 1nspect10n operations under an international agreement in a manner cons1stent with

the Pre51dent's constitutional authority to conduct the foreign affairs of the Nat1on and to

supervise the unitary executive branch.



STATEMENT BY THE PRESIDENT

I have toda§ '_s‘i_gned‘”ihto lawﬁj;;R. 3525,the EnhancedBorder Security and Visa Entry
Reforrrh Act of 2002 The‘le‘gislét’ibh?strehgthéh:s the,:ab‘i:l_hyvovf: theUS Goyefnment td chntroi ;
the country's borders,é (t}olp phio'rity 6f my’Adminis;tvra»ti:oh. The Act Wii] improve our ability td‘
screen aliens seeking té ,‘enter‘_our chuntfy,‘f;i‘cilitat’e“'th‘e sharihg of border-related information
émong US agencigs, and i‘mpro'vey éffortis to keep tra(:k“'%(‘)f foréigh students and foreign exchange
visitors in the United Statés.

Sectihn 2(4)(VG) of the Act deﬁnes asa Fédérél law enforcement agency the "'Coaste‘ll ‘
Security Service." Because no such agency exists, and the principal agency with coastal security
functions is the U.S. Coast Guard, the executive hranch shall ‘con’strue this provision as referring
to the Coast Guard.

Several sections of the Act raise cqnstitutional concerns.

Sections 2(6), 201(0)(2),.and 202(a)(3) hurport to require the Pré::sident to act through a
Speciﬁed assistaht to the President or in coordination or consultation with speciﬁed ofﬁcers of the
United States, agencies or congressional COmmittees. The President's constitutiohal authority to
Supérvise the unitary exeéutive branch ahd take care that the la.ws'be faithfu]lly executed cannot
behmade by law subject to requirements to exercise those constitutiohal authorities through a
particular member of the President's staff orin coordihation or consultation with specified officers -‘
or elements of the government. Accordingly, the exechti.vé branch shqll treat the purported

requirements as precatory.



Section 203 fequires the President, in appointing the nine members of the Commiséion on
~ Interoperable Data Sharing, to appoint eight Qf them from a list of nominees provided by the
Congressional leadership acting jointly. “ La@s that provide for appointfnent in the governmént of
- individuals to exercise significant governmental authority must provide for such appointment by
one of the means specified in the Appointments Clause of the Constitution; which includes
appointrﬁent by the President thh Senate consent or by the President alone, but does not include |
; appointment by the President from a pool of pkersons‘ selected by the Congreséional leadership.
Accordingly; to give effeét to Sectioﬁ 203 insofar asr ié cbnstitutifonalyly permissiblé, the eXecﬁtiye
branch shall construe the Comfnission’s functiohs as adViser oniy. Also, the executive branch
shall construe the CommissiOn's responsibili:ty ﬁo maké récofnmendét_idns to Congress in a
manner consistent with the’Pres}iden‘t’s,cériétitutiénal authorify‘to submit forlcongressional
consideration such measures as th‘p Rresidéht »shallr judge necessary aﬁd expedient.
The executive }bran"cih 'éhall con»strue;Svev‘c‘,‘,tion 4.0’4‘(a')v,- r_él‘l.a‘ti‘ng to U.S.-Canadian joint
“border inspection operétio'ﬁs'undef an iItlrte'lv’n;‘aﬂtic.jnal agreéfn¢nt;: 1n ‘a;manner consistent with thev
President's constitution}a/l‘ ’aﬁth\ority t;) conduct thé foreign af_fair’/s‘bf‘the Nation and to supervise

the unitary executive branch.
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EXECUTIVE OFFICE OF THE PRESIDENT
- OFFICE OF MANAGEMENT AND BUDGET

WASHINGTON, D.C. 20503

May 14, 2002

THE DIRECTOR

MEMORANDUM FOR THE PRESIDENT

SUBJECT:  Enrolled Bill H.R. 3525 ~ Enhanced Border Security and Visa Entry Reform Act,
Sponsor — Rep. Sensenbrenner (R) Wisconsin

Last Day for Action.

May 20, 2002 - Monday

Purpose

Creates new requirements intended to enhance border security concerning: (1) staffing
and pay increases for certain immigration personnel; (2) a foreign student tracking system,
(3) machine-readable visas and other travel documents; (4) electronic sharing of immigration and
law enforcement information; and (5) passenger manifests for aircraft and sea vessels.

* Agency Recommendations

Office of Management and Budget Approval (Signing
” ‘ ‘ statement attached)

Department of Justice - ‘ Approval

De'partment of Education ‘ o Defers to Justice and

: , : State (Informally)

Department of State : No objection (Informally) .

Department of Transportation - No objection (Informally)

Department of the Treaéury No objection (Informally)

Department of Labor - No comment (Informally) |
~ Department of Defense No response

Central Intelligence Agency (CIA) . Neresponse




Discussion

" H.R. 3525 would set forth new requirementS for the President and several agencies,
including Justice and State, that are intended to enhance the border security of the United States.
‘Major provisions of the enrolled bill are described below. Other provisions are described in the
~ Attachment. ‘

Staffing and Pay Increases for INS Personnel
‘ i _
The enrolled bill would requlre Justice, subject to the availability of appropriations, in

each of FYs 2003- 2006, to increase the number of Immigration and Naturalization Service (INS) -

nspector s and associated support staff and the number of INS investigators and associated
support staff each by the equivalent of 200 full-time equivalents (FTEs) over the number
authorized in the USA PATRIOT Act (P. L. 107-56, enacted October 26, 2001). The USA
PATRIOT Act authorized Justice to waive any FTE cap on personnel assigned to the INS on the
Northern border and authorized appropriations necessary to triple the number of INS inspectors
and associated necessary personnel (from the number authorized on the date of its enactment)

and facilities in each State along the Northern Border Your FY 2003 Budget proposes doubhng
INS staff on the Northern Border. ,

The enrolled bill would autherize appropriations for Justice of such sums as may be
necessary to provide the following increases in pay, effective October 1, 2002: (1) increases for
GS-9 journeyman Border Patrol agents and inspectors who have completed at least one year's
service to the annual rate of basic pay for GS-11 positions; (2) increases for GS-5 inspections
assistants to the annual rate of basic pay for GS-7 positions; and (3) increases for support staff
associated with such personnel to "the appropriate GS level." It is expected that INS can absorb
the additional estimated costs of $60 million within requested appropriations. '

-Student Tracking System

The enrolled bill would requlre Justice, in consultation with State and Educatlon to
establish an electronic system to collect foreign student information from approved institutions of
“higher education and designated exchange visitor programs in the United States. The system
would be used to monitor and verify information on the visitors, such as acceptance into a school
or program, issuance of a visa, arrival into the country, registration and enrollment in an
educational institution or participation in an exchange visitor program, and more extensive
background information. Educational institutions would have to report to the' INS, within 30 days
"of the deadline for registering for classes, any failure of an alien to enroll or to commence
participation. h



_ Prior to issuing a foreign student (F or M) or exchange visitor (J) visa, applicants would
have to provide the following: an address in the country of origin; names and addresses of the
alien's spouse, children, parents, and siblings; names of contacts of the alien in the alien's country
of residence who could verify information about the alien; and previous work history, if any,
including the names and addresses of employers. Effective 120 days after the enrolled bill's
enactment, an F, M, or J visa could not be issued to an alien unless State hasreceived from an
approved educational institution electronic evidence of documentation of the alien's acceptance at
that institution and the consular officer has adequately reviewed the applicant's visa record. Upon
the issuance of an F, M, or J visa, State would have to transmit to INS notification of that
issuance and INS would then have to notify the educational institution when an alien accepted for -
that institution or program has been admitted to the United States. |

The enrolled bill would require INS, in consultation with Education, to conduct biennial
reviews of institutions designated to sponsor students to determine if they are complying with
recordkeeping and reporting requiremcnts. State would have to conduct biennial reviews of
institutions sponsoring exchange visitors for the same purpose. INS and State could suspend or
terminate an entity's ability to receive students under the F and M (for INS) or J (for State) visa
programs for failing to comply with the recordkeeping and reporting requirements. The enrolled
bill would authorrze appropriations of such sums as may be necessary to carry out these
provisions. Most of the requirements for the student tracking system are already a part of the :
design for INS' Student and Exchange szrtor Informatlon System (SEVIS) scheduled for release
later this year.

" Travel Documents

The enrolled bill would require State and Justice, by October 26, 2004, to issue to aliens

‘only travel documents that are machine-readable, tamper resistant, and use biometric' identifiers.

- The enrolled bill would also require by that date the installation of equipment to allow biometric
comparison and authentication of all U.S. travel and entry documents issued to aliens. State and
Justice would have to jointly establish document authentication and biometric identifiers standards

“chosen from among those recognized by domestic and international standards organizations. The
Departments would have to issue a report, within 180 days of the enrolled bill's enactment, on
costs and timing associated with meeting these deadlines. Countries participating in the Visa
Waiver Program (VWP) would have to certify by October 26, 2004, as a condition for
participation, that they have a program for issuing passports meeting these requirements and

~ . participants in the program would have to use these passports (unless issued before that date).

(The VWP allows certain citizens from a select group of mostly industrial countries to visit the
United States without having to obtain visas.) H.R. 3525 would authorize appropriations of such"
sums as may be necessary to carry out these provisions, but also authorizes additional land

border crossing fees to help INS pay for this effort



Visa Fees. The enrolled bill would require the machine-readable visa fee to be set at the
higher of $65 or the cost of administering this service, as determined by State after conducting a
study of the cost of the service. (In March 2002, State increased the fee by regulation from $45
 to $65.) The enrolled bill would also authorize State to collect a $10 surcharge for issuing a
machine-readable visa in a nonmachine-readable passport. These fees would be credited as .
offsetting collections to any State Department appropriation to recover costs of providing
consular services.

Entry/Exit System. The enrolled bill would require Justice and State to use the
technology standard developed under the USA PATRIOT Act (as discussed below) when
implementing the INS Data Management Improvement Act of 2000 (P. L. 106-215, enacted
June 15, 2000). (This law requires the implementation of an electronic system that provides alien
arrival and departure data.) Justice would be required to: establish a database containing the
arrival and departure data from machine-readable visas, passports, and other travel and entry
documents possessed by aliens; make interoperable all security databases relevant to making
determinations of admissibility; and "consider implementing" the North American National
Security Program described below. State would have to provide INS with an electronic version
of the visa file of each alien who has been issued a visa to ensure that the data in that visa file is
available to immigration inspectors at U.S. ports of entry before the arrival of the alien.

Interagency Information Sharing and Data System

Information Sharing. In the enrolled bill (and in the description below), the term

~ "President" means the President acting through the Assistant to the President for Homeland
Security, in coordination with the Secretary of State, the INS Commissioner, the Attorney
General, the CIA Director, the FBI Director, the Secretary of Transportation, the Customs
Commissioner, and the Secretary of the Treasury. H.R. 3525 would require the President to
submit a report to Congress within 120 days of the enrolled bill's enactment identifying Federal
law enforcement and intelligence community information needed by State when issuing visas and
by INS when identifying aliens who are inadmissable or deportable. (The enrolled bill would
repeal a provision of the USA PATRIOT Act that required the Office of Homeland Security to
submit a similar report.) The President would be required to develop and implement by October
26, 2002, after consultation with Congress, a plan that: (1) requires Federal law enforcement
agencies and the intelligence community to provide to State and INS the information identified in
the report; and (2) establishes conditions to limit the redissemination of such information and

- protect individuals' privacy and the sources of such mformatlon The bill spec:1ﬁes criminal
penaltles for misuse of this information.

- Electronic Interoperable Data System. The President, in consultation with the Commerce
Department's National Institute of Standards and Technology (NIST), would be required to
develop and implement an electronic interoperable data system (to be known as the "Chimera"
system) to provide current and immediate access to the information identified in the
implementation plan. The system would have to be readily and easily accessible to consular

L




officers responsible for issuing visas, Federal officials responsible for determining an alien's

- admissibility to or deportability from the United States, and Federal law enforcement and :
1intelligence officers responsible for the investigation or identification of aliens. The system would
be required to have the capacity to compensate for disparate name formats and be searchable on

a linguistically sensitive basis, based on algorithms that account for variations in name formats and
- transliterations. The enrolled bill would require the development and implementation of
linguistically sensitive algorithms for at least four languages that are determined by State as high

4 prlormes Of these, the highest priority language's algorithms must be implemented within 18
months of the enrolled bill's enactment and at least one additional algorithm must be implemented
per vear in each of the following three years. Also, in order to provide adequate user support,

the enrolled bill would require State and Justice to jointly prescribe procedures that consular and
immigration officers can use to obtain assistance in resolving identity and other questions that may
arise about names of ahens seekmg visas or admission to the United States

The enrolled bill would require the system to be based on a t'echnology standard
developed under requirements of the USA PATRIOT Act and would advance deadlines
associated with the development of this standard. The enrolled bill would accelerate by nine
months, to January 26, 2003, the deadline for development (by Justice and State, through NIST)

ofa technology standard for verifying the identity of visa applicants and persons seeking to enter

~ the United States with a visa and would add the requirement that it must incorporate "appropriate
-bionietric identifier standards." The enrolled bill would also accelerate by six months, to October
26,2002, a requirement for a report-to Congress describing the development, implementation, -
efficacy, and privacy implications of the technology standard and electronic database system to -

- be developed based on the standard. - The enrolled bill would set deadlines of 60-and 120 days

after enactment, respectively, for CIA to comply with previously-enacted requirements to issue a
report and guidelines concerning umform spelling of foreign names and places.

- The enrolled bill would authorize Justice to hire and fix the compensation of necessary
scientific, technical, engineering, and other analytical personnel for the purpose of the
development and implementation of the Chimera system. Within 90 days of the enrolled bill's
enactment, Justice would be required to submit an operating. plan to Congress descrlblng Justice's
intended use of this authority and any provisions of title 5.of the U.S. Code (e.g., personnel laws)
being waived for purposes of the development and implementation of the Ch1mera system. ThlS
authority would terminate upon the 1mplementat10n of the system

~ The enrolled bill would require IN’S to fully integrate all databases and data systems
maintained by INS that process or contain information on aliens and make this integrated data
system an interoperable component of the Chimera system. The enrolled bill would also require
-Justice or State, as appropriate, to enter identification numbers for stolen passports into the -



Chimera system within 72 hours of receiving notification that a passport was lost or stolen.
Within six months of the enactment of H.R. 3525, the President would be required to report on
the progress of the implementation of the system. The enrolled bill would authorize
“appropriations of such sums as may be necessary to carry out these provisions.

Data Sharing Commission. Within one year of the enrolled bill's enactment, the President
~would be required to establish a Commission on Interoperable Data Sharing to monitor and
report annually to- Congress on fecommendations for dealing with privacy, security, technology,
and errors related to the new electronic data system. The President would appoint the
commission's nine members, eight of whom would be chosen from a list of nominees provided by
Congressional leadership. The enrolled bill would authorize approprlatlons to the Commlssmn of
such sums as may be necessary to carry out these requlrements

Passenger Manifests

Current law requires each vessel or aircraft with passengers on board, upon the arrival at
or before the departure from any U.S. seaport or airport, to provide manifests of the persons on’
board to immigration officers at the port, with the exceptions of alien crewmen and of persons
arriving from or departing to a foreign contiguous territory by air. The enrolled bill would remove
these two exemptions, require arrival manifests to be transmitted before arrival at a port, and
‘allow transmittal to any U.S. border officer. The enrolled bill would require the following

_information to be provided for each passenger: complete name; date of birth; citizenship; sex;’
passport number and country of issuance; country of residence; U.S. visa number, date, and

- place of issuance, where applicable; alien registration number, where applicable; and U.S.

address while in the United States. These provisions would apply with respect to persons

arriving in, or departmg from, the United States on or after the date of enactment. of the enrolled

blll

The enrolled bﬂl would also require all mamfest information to be transrmtted
electromcally after January 1, 2003, and raise the fine for the failure or refusal to provide the -
necessary manifest information from $300 to $l 000 for each person for whom accurate and full

-information 1s not glven

The enrolled bill would require the President to conduct a study régarding the feasibility of
extending these reporting requirements to any commercial carrier transporting persons by land to -
or from the United States. The study would have to focus on the manner in which the
requirement would be implemented to enhance the national security of United States and the
- efficient cross-border flow of commerce and persons. Within two years of enactment, the -
- President would be required to submit a report to Congress setting forth the findings of the study.



Conclusion and Recommendations

The Department of Justice recommends approval of H.R. 3525, but recommends a
signing statement to address constitutional concerns with provisions of the bill that purport to
require the President to consult with an Executive Branch officer, appoint officers in a manner
inconsistent with the Appointments Clause; and submit legislative recommendations to Congress
- in violation of the Recommendations Clause. : '

We joinJ ustice in recommending approval of H.R. 3525, which passed the Senate 'by a
vote of 97-0 and the Hous'e by 411-0.

Attached for your cons1derat10n is a signing statement that 1s based on language supplied

,by Justice. It has been reviewed and approved by the Office of White House Counsel, the Ofﬁce
of Homeland Secur;ty, and the Office of the Vice President.

PN € G ¥
“Mitchell E. Daniels, Jr.

Director

Enclosures



STATEMENT BY THE PRESIDENT

I have today signed into Jaw H.R. 3525, the Enhanced Border Security and Visa Entry
Reform Act of 2002. The legislation strengthens fhe ability of the U.S. Govemmént to control
thecountry’s borders, a top priority of my Administraﬁon. The Act will imprbve our iability to
screen aliens éeeking to enter our country, facilitate the sharihg of border—relaﬁed information
among U.S. agencies, and improve efforts to keep track of foreign students and foreign exchange
visitors in the United States.

Sectioﬁ 2(4)(G) of the Act defines as a Féderal law enforcement agency the "Coastal
Security4 Service.”r Because no such agency exists, and the principal agency with coastal security
' funciioné is the U.S. Coast Guafd, the exeéuﬁvé branch shall construe this provision as referring

to the Coast Guard.
- Several sections of th¢ Act raise constitutional concerns.

Sections 2(6), 201(c)(2), and 202(a)(3) purport to require the Presideﬁt to act through a
speciﬁed assistant to fhe President ér in coordination or consultation with speci.ﬁed officers of thev
United States, agencies or cpngressional committees. The President's constitutional authority to

| supervise the unitary executive branch and‘ take cafe that the laws be faithfu]ly executed cannot
be‘m:ade by law sﬁbject to requirements to exercise those constitutional aﬁthoritigs through a
particular member of the Preéident's staff or in coordinaﬁon or consultatioﬁ with specified officers

or elements of the government. Accordingly, the executive branch shall treat the purported

requirements as precatory.



. Section 203 requires the President, in appointing the nine members of the Commissioﬁ on
Intefoperablé Data Shéring, to appoinf eight of tﬁem from a list of nominees provided by the
Congfessjonal leadership acting joinﬂy. LaWs that provide for appointment in the government of
indiyiduals to ¢xercise signiﬁcaﬁt governmentall authbrity mustb provide for such appointment by
dne of the means specified ip the Appointments Clause of tﬁe Coﬁstitution, which includes
appointmeht by the President with Senate éonsent or by the President alohe, but does not include
appointment by the President from a pool of persons selected by the Congressional 1eadership.
Accordingly, to give effeét to Section 203 insofar és 1s constitutionally permissible, the executive .
branch shall construe the C‘ommission's‘ functioﬁs as advisory only. Also, the executive branch
shall constfue the Commission’s respdnsibilif[yl to make recommendations to Congress in a
manner consistent with the President's constitutional authority to submit for congréssional
consideration such ‘measures as the Presideht shall j@dge’ necessary and expedieﬁt.

The-exécutive branch shall construe Secti‘on 404(a), relating to U.S.;Canadién joint
border inspection opgrations under an international agreement, in a manner consistent with the '
President's constitutional authority to conduct the foreign affairs of thé Nation and to supervise

the unitary executive branch. /i ,



Attachment

Other Provisions of H.R. 3525

Studies and Reports

The enrolled bill would require the President to study, and report to Congress within a
year of the enrolled bill's enactment on, the feasibility of establishing a North American National
Security Program. The President would have to consider the feasibility of (1) enabling foreign
national travelers.to the United States to submit voluntarily to a preclearance procedure, and
(2) expanding preinspection facilities at foreign airports, including expanding premspec‘uons to
forelgn nationals on flights to Canada and Mexico.

H.R. 3525 would require the General Accounting Office to study, and report to Congress
within one year of the enrolled bill's enactment on, the feasibility and utility of implementing a
requirement that each nonimmigrant alien in the United States annually submit to INS a current
address and, where applicable, the name and address of an employer.

The enrolled bill would require a study by State and INS, in consultation with the Office
of Homeland Security, on approaches for encouraging or requiring Canada, Mexico, and Visa
Waiver Program (VWP) countries to develop an intergovernmental network of interoperable
electronic data systems that is interoperable with the Chimera:system and can be used to access
law enforcement and intelligence information of those countries that is needed by State and INS

to identify aliens who are inadmissible to or deportable from the United States.

The enrolled bill would also require a Justice report to Congress within six months of the
enrolled bill's enactment and not later than J anuary 15th of each year thereafter, on the total
number of aliens who, during the preceding year, failed to attend a removal proceeding after
having been arrested outside a port of entry, served a notice to appear under the Immigration and

~Nationality Act, and released on the alien's own recognizance.

Training Provisions

The enrolled bill would require State to implement, and staff the facilities and programs
for, enhanced security measures for the review of visa applicants, and provide ongoing training for
diplomatic security agents and consular officers.

- The enrolled bill would require State to provide all consular officers responsible for -

~ adjudicating visa applications, before they begin to perform'their consular duties, specialized

training in the effective screening of visa applicants who pose a potential threat to the United
States.



The bill would also authorize appropriations of such sums as may be necessary to
"appropriately train" INS personnel, provide "adequate continuing cross-training” to agencies
working along U.S. borders, "fully train" immigration officers to use lookout databases and
monitor passenger traffic patterns, and improve and expand facilities for use by INS and State
Department personnel. Led by Treasury's Federal Law Enforcement Training Center, efforts are
already underway to standardize and accredit training programs, including border security.

Technology Improvements

The enrolled bill would authorize Federal agencies involved in border security to waive all
or part-of enrollment fees for technology-based programs to encourage participation by U.S. -
citizens and aliens in such programs. Any agency that waives any part of a fee would be .
authorized to establish its fees for other services at a level that will ensure the recovery from other
users of the amounts waived. The bill would authorize appropnatlons of $1:50 million to INS for
technology improvements and authorize Justice to increase land border fees for the issuance of
arrival-departure documents to offset technology costs. Your FY 2003 Budget proposes $83
million for technology improvements.

Miscellaneous. Provisions

* Other provisions in the enrolled bill would:

-- Prohibit issuance of nonimmigrant visas to individuals from countries determined by
State to be sponsors of international terrorism, unless State, in consultation with Justice,
determines an individual does not pose a national security threat.

-- Extend for one year, to October 1, 2002, the deadline for requiring aliens seeking to
enter the United States with a border crossing-card to present one with a biometric’
identifier.

-- Authorize U.S. border inspection agencies, "acting jointly and under an agreement of
cooperation with" Canada, to conduct joint United States-Canada inspections projects
on the border between the two countries. Justice and Treasury would be requlred to .
report to Congtress on these projects.

- Add as a condition of eligibility for the VWP, the reporting of passport theftsand
increase the frequéncy, from five to two years, of reports on the continuing designation of
VWP countries. : '

-- Require Justice, beginning within 180 days of the enrolled bill's enactment, to 1ssue, to -
refugees immediately upon their arrival in the United States and to asylees immediately
upon being granted asylum, employment authorization documents containing at least a
fingerprint and photograph of the alien. '

-




~ -- Repeal the current requirement for inspections of airline passengers arriving in the
United States to be conducted within 45 minutes of their presentation for inspection, but
* require INS to staff ports of entry with adequate levels of personnel based on the goal of
conducting these Inspections within 45 minutes.

-- Requir¢ State to retain all visa applications for seven years after the date of application,
whether the application was approved or denied. -

-- Authorize appropriations of such sums as may be necessary to expand the "Carrier-
Consultant Program,” which requires Justice to assign additional immigration officers to
assist air carriers in the detection of fraudulent documents at foreign airports which serve
as a point of departure for a significant number of arrivals at U.S. ports of entry without
valid documentation, but where no preinspection station exists.

-- Require State to have established a terrorist look-out committee to be maintained
within each U.S. mission to a foreign country to identify and develop information on
known or potential terrorists. These committees would report monthly to the Secretary
of State, whether or not information on a known or suspected terrorist was developed
during that month, and State would be requ1red to.report quarterly to Congress on the
status of these committees. : '

-- Specify that nothlng in the bill may be construed to 1mpose requlrements inconsistent
with the North Amer1can Free Trade Agreement.



STATEMENT BY THE PRESIDENT

I have today signed into law H.R. 3525, the "Enhanced
Border Security and Visa Entry Reform Act of 2002." The
legislation strengthens the ability of the U.S. Government
to control the country's borders; a top priority of my
Administration. The Act will improve our ability to screen
aliens seeking to enter our country, facilitate the sharing
of border-related information among U.S. agenciesg, and improve
efforts to keep track of foreign students and foreign exchange
visitors in the United States.

Section 2(4) (G) of the Act defines as a Federal law
‘enforcement agency the "Coastal Security Service." Because
no such agency exists, and the principal agency with coastal
security functions is the U.S. Coast Guard, the executive
branch shall construe this provision as referring to the
Coast Guard.

Several sections of the Act raise constitutional concerns.

Sections 2(6), 201(c) (2), and 202 (a) (3) purport to
require the-President to act through a specified assistant
to the President or in coordination or coﬁsultation with
specified officers of the United States, agencies, orx
congressional committees. The President's constitutional
authority to supervise the unitary executive branch and take
care that the laws be faithfully executed cannot be made by
laW subject to requirements to exercise those constitutional
authorities through a particular member of the President's
staff or in coordination or consultation with specified
officers or eleﬁents of the Government. .Accordingly, the
exécutive branch shall treat the purported requirements as
precatory.

| Section 203 requires the President,‘in appointing the
nine members of the Commission on Interoperable Data Sharing,_
to appoint eight of them from a list of nominees provided
by the congressional leadership acting joinﬁly. Laws that

provide for appointment in the Government of individuals




2
to exercise significant governmental authority must provide
for such appointment by one of the means specified in the
Appointments Clause of the Constitution, which includes
appointment by}the President with Senate coﬁsent or by the
President alone, but does not include appointment by the
President from a pool of persons selected by the congressional
leadership. Accordingly, to give effect to section 203 insofar
as is constitutionally permissible, the executive branch shall
construe the Commission's functions asradvisory only. Also, the
executive branch shall construe the Commission's responsibility
to make recommendations to the Congress in a manner consistent
with the President's constitutional authority to submit for
congressional consideration such measures as the President
shall judge necessary and expedient.

The executive branch shall construe section 404 (a),
rélating to U.S.-Canadian joint border inspection operations
under an international agreement, in a manner consistent with
the President's constitutional authority to conduct the foreign
affairs of the Nation and to supervise the unitary executive

branch.

THE WHITE HOUSE,

May 14, 2002.
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THE PRESIDENT: Thank you all. Please be seated. Thank you
all for coming. I'm honored today to sign a bill that is an
important step in an effort to secure our border, while promoting
trade and commerce. It's a good piece of legislation. 1It's
bipartisan legislation. And I want to thank the members of both
parties who have worked hard to get this bill to my desk.

I want to thank Tom Ridge, who's here. Where are you, Tom?
Oh, you're Tom Ridge, yeah. (Laughter.) At least that's what
some of the members are saying. I particularly want to thank
Senators Kyl, Brownback, and Kennedy, Feinstein, and Hatch for
being here, as fine, fine members of the United States Senate. I
want to thank you for coming. I also want to appreciate Chairman
Jim Sensenbrenner and George Gekas, as well. These members
worked hard on this legislation. I want to thank the members of
my administration who are here.

I also want to say hello to Arlene Howard. Ms. Howard, it's



good to see you. A lot of folks might -- +you can stand up.
Thank you for coming. (Applause.) - Arlene gave me her son,
George's badge, and -- as a reminder of the evil the had been
done to our country. You loock great. I remember when I went
over to Yankee Stadium to throw out the ball there at the World
Series, Arlene's -- one of Arlene's other sons was there.
Where is he? Oh, there he is. Thanks for the advice --  aim
high. (Laughter.) '

I want to thank Peter Johnson, who was George's partner for
12 years. Peter, thanks for coming. It's good to see you. I
appreciate you being here. Thank you, sir. (Applause.)

I want to welcome you all. I was looking at Arlene and the
brave folks here -- it reminds me of what was done to us there
on September 11lth, and how important it is that we remain tough
and strong and diligent, as we seek justice -- as we chase down
these killers one by one, and bring them to justice. (Applause.)

And that's a major responsibility of all of ours, and it's a
responsibility we take seriously. The country is united in our
drive for justice. This nation is determined, and we're patient,
much to the chagrin of the enemy. It must make them really
worried to know that we don't have a calendar that says, on such
and such a date we're going to quit; that when it comes to our
freedoms -- defending our freedoms, and securing our homeland,
and protecting our innocent Americans, and never forgetting what
happened on September the 11lth, we are some kind of tough. And
- that's the way it's going to be. (Applause.)

We've got responsibilities here at home, as well, and it
starts with our borders. = Our borders process an incredibly huge .
~number of people. It may come as a surprise to some of you, but
there's -- over 500 million people a year enter America, and
half of those are our own citizens that may have been traveling.
We have 11 million trucks come across our borders. We have
51,000 foreign ships call into our ports. It reminds us that no
nation can be totally secure, or more secure, unlesgs we're
well-protected, and unless our borders are well-screened. We -
must know who's coming into our country and why they're coming.
We must know what our visitors are doing and when they leave.’
That's important for us to know. It's knowledge necessary to
make our homeland more secure. o

America is not a fortress; no, we never want to be a
.fortress. We're a free country; we're an open society. ' And we
must always protect the rights of our law -- of law-abiding
citizens from around the world who come here to conduct business
or to study or to spend time with their family. That's what
we're known for. We're known for respect.

But, on the other hand, we can do a better job of making our
borders more secure, and make our borders smart. We must use



technology and be wise about how we use technology, to speed the
flow of commerce across our borders, and to identify frequent
travelers who pose no risk. We should be directing resources to
risk. We ought to be routing out smugglers and focusing on
criminals -- and, of course, stopping terrorists from coming
into the country.

The bill I sign today enhances our ongoing efforts to
strengthen our borders. The purpose of this bill is to help our
country do a better job of border security. It authorizes 400
additional inspectors, investigators, and other staff on the INS
over the next five years. We're adding manpower, obviously. It
makes it easier for the INS and other federal agencies to get
better information about people and products that come into
America. It requires every foreign visitor desiring entrance
into the United States to carry a travel document containing
biometric identification -- that would be fingerprints or
facial recognition -- that will enable us to use technology to
better deny fraudulent entry into America.

It strengthens the requirements that all commercial
passenger ships and airplanes entering the United States provide
a list of passengers and crew before arrival, so that border
authorities can act immediately to prevent someone from entering
the country if he or she poses a threat to our citizens. It
makes a lot of sense to do that. We should have probably been
doing it a long time ago.

These new measures will only be effective if federal
authorities have access to important information. One of the
things we've learned is how to better share information. Right
now, the FBI and the CIA do a good job of sharing information.
Information is getting better shared from the federal to the
state to the local levels.

But we've got to do a better job of sharing information and
expanding information to the INS and the State Department and
Customs agents, and throughout the intelligence community. We've
just got to do a better job. This bill enables us to modernize
our communication, so the information flows freely and quickly.
The legislation requires law enforcement and intelligence
communities to continue to develop a list of suspected
terrorists, and to maintain that list, and to make it readily
available, so that nobody is granted entry into the United States
that's on the list. :

In other words, we're beginning to gather information
overseas in a much better way. We've got a vast coalition of
nations that are still with us. They heard the message, either
you're with us, or you're not with us. They're still with us.
And we're sharing information. And we can use that -- better
use that information with our own agencies here at home, to make
sure that we really button this up, that we do our job, the job
the American people expect.



The bill didn't have everything I wanted. I wanted a _
temporary extension of 245-I in the bill, which basically allowed
certain immigrants, sponsored by their families or employers, to -
become legal residents without having to leave the country, so
that families can stay together. I thought that made sense.

It's not a part of the bill; I intend to:-work with Congress to
see if we can't gét that done here pretty quick.

. Yet, the common sense measures will help us meet the goal,
and that's important. It will help us meet the goals of
legitimate commerce and important travel. And at the same time,
it will help us ke€ep the country secure. Basically what we're
saying is, this is part of a -- 1legislative part of a national
strategy. Tom's worked on the national strategy. He's worked
with our respective agency heads. And Congress has been a great
partner in this strategy. This is good work.

You know, sometimes in Washington we actually are able to
put our political parties aside and focus on what's best for the
country. And we're able to say, let's make sure America comes
-- is the first priority of all of us. And this has happened in
this bill. : : . ‘

~ So it's my honor to welcome both Republicans and Democrats
from the Legislative Branch of government here as I sign this
important legislation. Thank you all for coming. God bless.
(Applause.) : ‘ :

(The bill is signed.)

THE PRESIDENT: Thank you all very much. (Applause.)

END ' 3:38 P.M. EDT
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