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Part 1 Preliminary

Section 1

An Act relating to the Australian intelligence
services, and for related purposes

[Assented to 1 October 2001]

The Parliament of Australia enacts:

Part 1—Preliminary

1 Short title

This Act may be cited as the Intelligence Services Act 2001.

2 Commencement

This Act commences 28 days after the day on which it receives the
Royal Assent.

3 Definitions
In this Act, unless the contrary intention appears:
agency means ASIS or DSD.

agency head means:
(a) in relation to ASIS—the Director-General; and
(b) in relation to DSD—the Director.

ASIO means the Australian Security Intelligence Organisation.
ASIS means the Australian Secret Intelligence Service.

Australia, when used in a geographical sense, includes the external
Territories.

Australian person means a person who is:
(a) an Australian citizen; or
(b) apermanent resident.

2 Intelligence Services Act 2001 No. 152, 2001




Preliminary Part 1

Section 3

Chair means the Chair of the Committee.

Committee means the Parliamentary Joint Committee on ASIO,
ASIS and DSD.

Commonwealth authority includes:

(a) an Agency within the meaning of the Public Service Act
1999; and

(b) a Department within the meaning of the Parliamentary
Service Act 1999; and '

(c) the Defence Force; and

(d) abody (whether incorporated or not) established, or
continued in existence, for a public purpose by or under a law
of the Commonwealth; and

(e) a body corporate in which the Commonwealth or a body
referred to in paragraph (d) has a controlling interest.

court includes a tribunal, authority or person that has power to
require the production of documents or the answering of questions..

Director means the Director of DSD.
Director-General means the Director-General of ASIS.

Director-General of Security means the Director-General of
Security holding office under the Australian Security Intelligence
Organisation Act 1979.

DSD means that part of the Department.of Defence known as the
Defence Signals Directorate.

Inspector-General of Intelligence and Security means the
Inspector-General of Intelligence and Security appointed under the
Inspector-General of Intelligence and Security Act 1986.

intelligence information means information obtained by ASIS
under paragraph 6(1)(a), or by DSD under paragraph 7(a).

member means a member of the Committee, and includes the
Chair.

Intelligence Services Act 2001 No. 152, 2001 3
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Part 1 Preliminary

Section 3

paramilitary activities means activities involving the use of an
armed unit (or other armed group) that is not part of a country s
official defence or law enforcement forces.

‘permanent resident has the same meaning as in section 4 of the
Australian Security Intelligence Organisation Act 1979.

police functions means:
(a) the arrest, charging or detention of suspected offenders; or

(b) any other activity undertaken for the purposes of prosecuting,
or for determining whether to prosecute, an offence.

responsible Minister means:
(a) in relation to ASIO—the Minister responsible for ASIO; and
(b) in relation to ASIS—the Minister responsible for ASIS; and
(c) in relation to DSD—the Minister responsible for DSD.

serious crime means conduct that, if engaged in within, or in
connection with, Australia, would constitute an offence against the
law of the Commonwealth, a State or a Territory punishable by
imprisonment for a period exceeding 12 months.

staff member means:

(a) in relation to ASIO—a member of the staff of ASIO (whether
an officer or employee of ASIO, or a person who is made
available by another Commonwealth or State authority or
other person to perform services for ASIO); and

(b) in relation to ASIS—a member of the staff of ASIS (whether

an employee of ASIS, a consultant to ASIS, or a person who -

is made available by another Commonwealth or State
authority or other person to perform services for ASIS); and
(c) in relation to DSD—a member of the staff of DSD (whether
an employee of DSD, a consultant to DSD, or a person who
is made available by another Commonwealth or State
authority or other person to perform services for DSD).

State authority includes:

(a) a Department of State of a State or Territory or a Department
of the Public Service of a State or Territory; and

4
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Preliminary Part 1

Section 4

(b) a body (whether incorporated or not) established, or
continued in existence, for a public purpose by or under a law
of a State or Territory; and

(c) a body corporate in which a State, Territory or a body
referred to in paragraph (b) has a controlling interest.

4 Extension to external Territories

This Act extends to every external Territory.

5 Application of Criminal Code

(N ~Chaptér 2 of the Criminal Code applies to all offences against this
Act.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(2) Section 15.4 of the Criminal Code (extended geographical
jurisdiction—category D) applies to all offences against this Act.

Intelligence Services Act 2001+ No. 152, 2001 )



Part 2 Functions of the agencies

Section 6

Part 2—Functions of the agencies

6 Functions of ASIS

(1) The functions of ASIS are:

(a) to obtain, in accordance with the Government’s
requirements, intelligence about the capabilities, intentions or
activities of people or organisations outside Australia; and

(b) to communicate, in accordance with the Government’s
requirements, such intelligence; and

(c) to conduct counter-intelligence activities; and

(d) to liaise with intelligence or security services, or other
authorities, of other countries; and

(e) to undertake such other activities as the responsible Minister
directs relating to the capabilities, intentions or activities of
people or organisations outside Australia.

(2) The responsible Minister may direct ASIS to undertake activities
referred to in paragraph (1)(e) only if the Minister:

(a) has consulted other Ministers who have related
responsibilities; and

(b) is satisfied that there are satisfactory arrangements in place to
ensure that, in carrying out the direction, nothing will be
done beyond what is necessary having regard to the purposes
for which the direction is given; and

(c) is satisfied that there are satisfactory arrangements in place to
ensure that the nature and consequences of acts done in
carrying out the direction will be reasonable having regard to
the purposes for which the direction is given.

(3) A direction under paragraph (1)(e) must be in writing.

4) In performing its functions, ASIS must not plan for, or undertake,
p g Aol p
paramilitary activities or activities involving violence against the
person or the use of weapons.

Note 1A:  For paramilitary activities see section 3.

6 Intelligence Services Act 2001  No. 152, 2001




Functions of the agencies Part 2

Section 6A

Note 1:- For other limits on the agency’s functions and activities see

sections 11 and 12.

Note 2:  If the Minister gives a direction under paragraph (1)(e), the Minister

must give a copy.of the direction to the Inspector-General of
Intelligence and Security as soon as practicable after the direction is
given to the head of ASIS (see section 32B of the Inspector-General
of Intelligence and Security Act 1986).

6A Committee to be advised of other activities

If the responsible Minister gives a direction under paragraph
6(1)(e), the Minister must as soon as practicable advise the
Committee of the nature of the activity or activities to be
undertaken.

Note:

For Committee see section 3.

7 Functions of DSD

The functions of DSD are:

(@

(b)
()

(d

Note:

to obtain intelligence abaut the capabilities, intentions or
activities of people or organisations outside Australia in the
form of electromagnetic energy, whether guided or unguided
or both, or in the form of electrical, magnetic or acoustic
energy, for the purposes of meeting the requirements of the
Government, and in particular the requirements of the
Defence Force, for such intelligence; and

to communicate, in accordance with the Government’s
requirements, such intelligence; and

to provide material, advice and other assistance to
Commonwealth and State authorities on matters relating to
the security and integrity of information that is processed,
stored or communicated by electronic or similar means; and
to provide assistance to Commonwealth and State authorities
in relation to cryptography and communications
technologies. '

For limits on the agency’s functions and activities see sections 11 and
12.

Intelligence Services Act 2001 No. 152, 2001 7




Part 2 Functions of the agencies

Section 8

8 Ministerial directions

(1) The responsible Minister in relation to ASIS, and the responsible
Minister in relation to DSD, must issue a written direction under
this subsection to the relevant agency head. The direction must:

(a) require the agency to obtain an authorisation under section 9
from the Minister before:

(i) undertaking an activity, or a series of activities, for the
specific purpose, or for purposes which include the
specific purpose, of producing intelligence on an
Australian person who is overseas; or

(i) undertaking, in accordance with a direction under
paragraph 6(1)(e), an activity, or a series of activities,
that will, or is likely to, have a direct effect on an
Australian person who is overseas; and

(b) specify the circumstances in which the agency must, before
undertaking other activities or classes of activities, obtain an
authorisation under section 9 from the Minister.

(2) The responsible Minister may give written directions to be
observed: '

(a) in the performance by-the relevant agency of its functions; or

(b) in the case of ASIS—in the exercise of the powers of the
Director-General under section 33 or 34.

(3) Each agency head must ensure that the agency complies with any
direction given by the responsible Minister under this section.

(4) Directions under paragraph (2)(b) must not relate to a specific staff
member,

Note: The Inspector-General of Intelligence and Security has oversight
powers in relation to Ministerial directions and authorisations given
under this Act. See in particular section 32B of the Inspector-General
of Intelligence and Security Act 1986 (which requires the Minister to
give a copy of a direction under this section to the Inspector-General
of Intelligence and Security as soon as practicable after the direction is
given). '

8 Intelligence Services Act 2001 No. 152, 2001




Functions of the agencies Part2

Section 9 .

9 Ministerial authorisation

(1) Before a Minister gives an authorisation under this section, the
Minister must be satisfied that:
(a) any activities which may be done in reliance on the
authorisation will be necessary for the proper performance of
a function of the agency concerned; and '

(b) there are satisfactory arrangements in place to ensure that
nothing will be done in reliance on the authorisation beyond
what is necessary for the proper performance of a function of
the agency; and

(c) there are satisfactory arrangements in place to ensure that the
nature and consequences of acts done in reliance on the
authorisation will be reasonable, having regard to the
purposes for which they are carried out.

(1A) Before a Minister gives an authorisation under this section for an
activity, or a series of activities, of a kind mentioned in
subparagraph.8(1)(a)(i) or (ii), the Minister must also:

(a) be satisfied that the Australian person mentioned in that
subparagraph is, or is likely to be, involved in one or more of
the following activities:

(1) activities that present a significant risk to a person’s
safety; .
(ii) acting for, or on behalf of, a foreign power;
(iii) activities that are, or are likely to be, a threat to security;
(iv) activities related to the proliferation of weapons of mass
destruction or the movement of goods listed from time
to time in the Defence and Strategic Goods List (within
the meaning of regulation 13E of the Customs
(Prohibited Exports) Regulations 1958);
(v) committing a serious crime by moving money, goods or
people;
(vi) committing a serious crime by using or transferring
intellectual property;
(vii) committing a serious crime by transmitting data or
signals by means of guided and/or unguided
electromagnetic energy; and

Intelligence Services Act 2001  No. 152, 2001 9



Part 2 Functions of the agencies

Section 9

(b) if the Australian person is, or is likely to be, involved in an
activity or activities that are, or are likely to be, a threat to
security (whether or not covered by another subparagraph of
paragraph (a) in addition to subparagraph (a)(1ii))}—obtain
the agreement of the Minister responsible for administering
the Australian Security Intelligence Organisation Act 1979.

(1B) In subsection (1A):

Jforeign power has the same meaning as in the Australian Security
Intelligence Organisation Act 1979.

security has the same meaning as in the Australian Security
Intelligence Organisation Act 1979.

Note: For serious crime see section 3.

(2) The Minister may give an authorisation in relation to:

(a) an activity, or class of activities, specified in the
authorisation; or

(b) acts of a staff member or agent, or a class of staff members or
agents, specified (whether by name or otherwise) in the
authorisation; or

(c) activities done for a particular purpose connected with the
agency’s functions.

(3) An authorisation is subject to any conditions specified in it.

(4) An authorisation must be in writing and must specify how long it -
will have effect. The period of effect specified in an authorisation
for an activity, or a series of activities, of a kind mentioned in
subparagraph 8(1)(a)(i) or (ii), must not exceed 6 months.

(5) IfaMinister gives an authorisation under this section in relation to
an agency, the relevant agency head must ensure that a copy of the
authorisation is kept by the agency and is available for inspection
on request by the Inspector-General of Intelligence and Security.

10 Intelligence Services Act 2001  No. 152, 2001




Functions of the agencies Part 2

Section 10

10 Period during which authorisation has effect etc.

(1) The Minister may, at any time before the day on which an
authorisation would cease to have effect, renew it for the length of
time specified in the renewal. However, the authorisation must not
be renewed unless the Minister is satisfied that it is necessary, for
the purpose for which the authorisation was given, for the
authorisation to continue to have effect.

(1A) The renewal (or any subsequent renewal) of an authorisation for an

. activity, or a series of activities, of a kind mentioned in
subparagraph 8(1)(a)(i) or (ii), must be for a period not exceeding 6
months.

(2) The Minister may vary or cancel an authorisation at any time.

(3) A renewal, variation or cancellation of an authorisation must be in
writing.

11 Limits on agencies’ functions

(1) The functions of the agencies are to be performed only in the
interests of Australia’s national security, Australia’s foreign
relations or Australia’s national economic well-being and only to
the extent that those matters are affected by the capabilities,
intentions or activities of people or organisations outside Australia.

(2) The agencies’ functions do not include:
(a) the carrying out of police functions; or
(b) any other responsibility for the enforcement of the law.
However, this does not prevent the agencies from:
(c) obtaining intelligence under paragraph 6(1)(a) or 7(a) and
communicating any such intelligence that is relevant to

serious crime to the appropriate law enforcement authorities;
or :

(d) in the case of DSD—performing the function set out in
paragraph 7(d).

Note: For police functions and serious crime see section 3.

Intelligence Services Act 2001  No. 152, 200! 11




Part 2 Functions of the agencies

Section 12

(2A) The agencies’ functions do not include undertaking any activity for
the purpose of furthering the interests of an Australian political
party or other Australian political organisation.

(3) Subsection (1) does not apply to the functions described in
paragraphs 7(c) and (d).

12 Limits on agencies’ activities

An agency must not undertake any activity unless the activity is:
(a) necessary for the proper performance of its functions; or
(b) authorised or required by or under another Act.

12A Special responsibilities of Director and Director-General

Both the Director and the Director-General must take al}
reasonable steps to ensure that:
(a) his or her agency is kept free from any influences or
_ considerations not relevant to the undertaking of activities as
mentioned in paragraph 12(a) or (b); and
(b) nothing is done that might lend colour to any suggestion that
his or her agency is concerned to further or protect the
interests of any particular section of the community, or with
undertaking any activities other than those mentioned in
paragraph 12(a) or (b).

13 Co-operation with other authorities

(1) Subject to any arrangements made or directions given by the
responsible Minister, an agency may cooperate with: '
(a) Commonwealth authorities; and
(b) State authorities; and

(c) authorities of other countries approved by the Minister as
being capable of assisting the agency in the performance of
its functions;

so far as is necessary for the agency to perform its functions, or so
far as facilitates the performance by the agency of its functions.

Note: For Commonwealth authority and State authority see section 3.

12 Intelligence Services Act 2001  No. 152, 2001



Functions of the agencies. Part 2

Séction 14

(2) An approval under paragraph (1)(c) must be in writing.

(3) Each agency head must ensure that a copy of any approval given
by the relevant responsible Minister is kept by the agency and is
available on request by the Inspector-General of Intelligence and
Security.

14 Liability for certain acts

(1) A staff member or agent of an agency is not subject to any civil or
criminal liability for any act done outside Australia if the act is
done in the proper performance of a function of the agency.

(2) A person is not subject to any civil or criminal hablllty for any act
done inside Australia if:

(a) the act is preparatory to, in support of, or otherwise directly
connected with, overseas activities of the agency concemed,;
and '

(b) the act:

(i) taken together with an act, event, circumstance or result
that took place, or was intended to take place, outside
Australia, could amount to an offence; but

(i) in the absence of that other act, event, circumstance or
result, would not amount to an offence; and

(c) the act is done in the proper performance of a function of the
agency.

(2A) Subsection (2) is not intended to permit any act in relation to
premises persons, computers, things, or telecommunications
services in Australia, being:

(a) an act that ASIO could not do without a Minister authorising
it by warrant issued under Division 2 of Part III of the
Australian Security Intelligence Organisation Act 1979 ot
under Part III of the Telecommunications (Interception) Act
1979; or _

(b) an act to obtain information that ASIO could not obtain other
than in accordance with section 283 of the
Telecommunications Act 1997.

Intelligence Services Act 2001  No. 152, 2001 13



Part 2 Functions of the agencies

Section 15

(2B) The Inspector-General of Intelligence and Security may give a

certificate in writing certifying any fact relevant to the question of
whether an act was done in the proper performance of a function of
an agency.

(2C) In any proceedings, a certificate given under subsection (2B) 1s

prima facie evidence of the facts certified.

(3) In this section:

act includes omission.

staff member includes the Director and the Director-General.

15 Rules to protect privacy of Australians

)]

@

0

@

&)

The responsible Minister in relation to ASIS, and the responsible
Minister in relation to DSD, must make written rules regulating the
communication and retention by the relevant agency of intelligence
information concerning Australian persons.

In making the rules, the Minister must have regard to the need to
ensure that the privacy of Australian persons is preserved as far as
is consistent with the proper performance by the agencies of their
functions.

Note: For Australian person see section 3.

Before making the rules, the Minister must consult with:
(a) in the case of ASIS—the Director-General; and
(b) in the case of DSD—the Director; and

(c) in either case—the Inspector-General of Intelligence and
Security and the Attorney-General.

For the purpose of consultations under paragraph (3)(c), the
Minister must provide a copy of the rules the Minister is proposing
to make to the Inspector-General of Intelligence and Security and
to the Attorney-General.

The agencies must not communicate intelligence information
concerning Australian persons, except in accordance with the rules.

14

Intelligence Services Act 2001  No. 152, 2001




Functions of the agencies Part 2

Section 15

Note: For intelligence information see section 3.

(6) The 'Inspector-Gencral of Intelligence and Security must brief the
Committee on the content and effect of the rules if:

(a) the Committee requests the Inspector-General of Intelligence
and Security to do so; or

(b) the rules change.

Note: For Committee see section 3.
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Part 3 Establishment of ASIS and role of Director-General
Division 1 Establishment and control of ASIS

Section 16

Part 3—Establishment of ASIS and role of
Director-General

Division 1—Establishment and control of ASIS

16 Establishment of ASIS on a statutory basis

The organisation known as the Australian Secret Intelligence
Service is continued in existence in accordance with this Act.

17 Appointment of Director-General

(1) There is to be a Director-General of ASIS.

(2) The Director-General is to be appointed by the Governor-General.

(3) Before a recommendation is made to the Govemor-General for the
appointment of a person as Director-General, the Prime Minister
must consult with the Leader of the Opposition in the House of
Representatives.

(4) The person who, immediately before the commencement of this
Act, held office as the Director-General of ASIS continues, subject
to this Act, to hold the office for the remainder of the term for
which he or she was appointed.

18 Control of ASIS

(1) ASIS is under the control of the Director-General.

(2) The Director-General, under the Minister, is responsible for
managing ASIS and must advise the Minister in matters relating to
ASIS.

19 Briefing the Leader of the Opposition about ASIS

The Director-General must consult regularly with the Leader of the
Opposition in the House of Representatives for the purpose of
keeping him or her informed on matters relating to ASIS.
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Establishment of ASIS and role of Director-General Part 3
Administrative provisions relating to the Director-General Division 2

Section 20

Division 2—Administrative provisions relating to the
Director-General

20 Period of appointment

(1) The Director-General holds office for the period specified in the
instrument of appointment, but is eligible for re-appointment.

(2) The period must not be Ionger than 5 years.

21 Remuneration etc.

(1) The remuneration and other conditions of appointment of the
Director-General are as determined in writing by the responsible
Minister.

(2) For each determination, the responsible Minister must seek the
advice of the Remuneration Tribunal and take that advice into
account.

(3) Each determination must be published in the Gazette within 14
days after the determination is made.

22 Resignation

The Director-General may resign by giving a signed notice of
resignation to the Governor-General.

23 Termination of appointment

(1) The Governor-General may terminate the appointment of the
Director-General for misbehaviour or physical or mental
incapacity.

(2) The Governor-General must terminate the appointment of the
Director-General if:

(a) the Director-General:
(i) becomes bankrupt; or
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Part 3 Establishment of ASIS and role of Director-General
Division 2 Administrative provisions relating to the Director-General

Section 24

(ii) applies to take the benefit of any law for the relief of
bankrupt or insolvent debtors; or

(iii) compounds with his or her creditors; or
(iv) makes an assignment of his or her remuneration for the
benefit of his or her creditors; or

(b) the Director-General is absent, except on leave of absence,
for 14 consecutive days or for 28 days in any 12 months; or

(c) . the Director-General engages, except with the Minister’s
approval, in paid employment outside the duties of his or her
office; or

(d) the Director-General fails, without reasonable excuse, to
comply with section 26 (disclosure of interests).

(3) The Govemor-General may, with the Director-General’s consent,
retire the Director-General from office on the ground of incapacity
if the Director-General is:

(a) an eligible employee for the purposes of the Superannuation
Act 1976; or

{b) a member of the superannuation scheme establishea by deed
under the Superannuation Act 1990.

24 Acting Director-General

(1) The Minister may appoint a person to act as the Director-General if
there is a vacancy in the office of the Director-General.

" (2) The Minister may appoint a person to act as the Director-General
during any period, or during all periods, when the Director-General
is absent from duty or from Australia or is, for any reason, unable
to perform the duties of the office.

(3) Anything done by or in relation to a person purporting to act under
this section is not invalid merely because:

(a) the occasion of the appointment had not arisen; or

(b) there was a defect or irregularity in connection with the
appointment; or

(c) the appointment had ceased to have effect; or
(d) the occasion to act had not arisen or had ceased.
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Establishment of ASIS and role of Director-General Part 3
Administrative provisions relating to the Director-General Division 2

Section 25

Note: See section 33A of the Acts Interpretation Act 1901 on acting
appointments.

25 Outside employment

The Director-General must not engage in paid employment that, in
the Minister’s opinion, conflicts or may conflict with the proper
performance of the Director-General’s duties.

26 Disclosure of interests by Director-General

The Director-General must give written notice to the Minister of all
interests, pecuniary or otherwise, that the Director-General has or
acquires and that could conflict with the proper performance of the
Director-General’s functions.

277 Delegation

(1) The Director-General may delegate to a staff member (other than a
consultant) all or any of the powers of the Director-General that -
relate to the management of the staff of ASIS or the financial

management of ASIS.
Note: See sections 34A A, 34AB and 34A of the Acts Interpretation Act
1901 on delegations.

(2) The delegation must be in writing.
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Part 4 Committee on ASIO, ASIS and DSD

Section 28

Part 4—Committee on ASIO, ASIS and DSD

28 Committee on ASIO, ASIS and DSD

(1) A Committee to be known as the Parliamentary Joint Committee
on ASIO, ASIS and DSD is to be established as soon as practicable
after the commencement of this Act and after the commencement
of the first session of each Parliament.

(2) The Committee is to consist of 7 members, 3 of whom must be
Senators and 4 of whom must be members of the House of
Representatives.

(3) A majority of the Committee’s members must be Government
members.

Note: For more detailed provisions on the appointment of members see
Part 3 of Schedule 1.

29 Functions of the Committee

(1) The functions of the Committee are:
(a) to review the administration and expenditure of ASIO, ASIS
and DSD, including the annual financial statements ASIO,
ASIS and DSD; and
(b) to review any matter in relation to ASIO, ASIS or DSD
referred to the Committee by:
(i) the responsible Minister; or
(ii) a resolution of either House of the Parliament; and
(c) to report the Committee’s comments and recommendations

to each House of the Parliament and to the responsible
Minister.

(2) The Committee may, by resolution, request the responsible
Minister to refer a matter in relation to the activities of ASIO,
ASIS or DSD (as the case may be) to the Commiittee, and the
Minister may, under paragraph (1)(b), refer that matter to the
Committee for review.
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Committee on ASIO, ASIS and DSD Part 4

Section 30

(3) The functions of the Committee do not include:
(a) reviewing the intelligence gathering priorities of ASIO, ASIS
or DSD; or
(b) reviewing the sources of information, other operational

assistance or operational methods available to ASIO, ASIS or
DSD; or
(c) reviewing particular operations that have been, are being or
~ are proposed to be undertaken by ASIO, ASIS or DSD; or
(d) reviewing information provided by, or by an agency of, a
foreign government where that government does not consent
to the disclosure of the information; or

(e) reviewing an aspect of the activities of ASIO, ASIS or DSD »
that does not affect an Australian person; or

(f) reviewing the rules made under section 15 of this Act; or

(g) conducting inquiries into individual complaints about the
activities of ASIO, ASIS or DSD.

Note: For Australian person see section 3.

30 Agency heads and Inspector-General of Intelligence and Security
to brief the Committee

For the purpose of performing its functions, the Committee may
request the following people to brief the Committee:

(a) the Director-General of Security;

(b) the Director-General of ASIS;
(ba) the Director of DSD;

(c) the Inspector-General of Intelligence and Security.

Note: The Committee cannot require anyone briefing the Commiittee to
disclose operationally sensitive information (see clause 1 of
Schedule 1).

31 Annual report

As soon as practicable after each year ending on 30 June, the
Committee must give to the Parliament a report on the activities of
the Committee during the year.
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Section 32

32 Schedule 1

Schedule 1 contains further provisions about the Committee.
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Staff of ASIS Part 5

Section 33

Part 5—Staff of ASIS

33 Employment of staff

(1) The Director-General may, on behalf of the Commonwealth,
employ by written agreement such employees of ASIS as the
Director-General thinks necessary for the purposes of this Act.

(2) The Director-General, on behalf of the Commonwealth, has all the
rights, duties and powers of an employer in respect of the
engagement, and employment, of employees of ASIS.

(3) The Director-General may determine the terms and conditions on
which employees are to be employed. Before making a
determination the Director-General must consult with the
employees who are to be subject to the terms and conditions of the
determination.

34 Engagement of consultants

(1) The Director-General may, on behalf of the Commonwealth,
engage as consultants persons having suitable qualifications and
experience.

(2) The engagement of a consultant must be by written agreement.

(3) The terms and conditions of engagement are those determined by
the Director-General from time to time.

35 Applicability of principles of Public Service Act 1999

Although employees of ASIS are not employed under the Public
Service Act 1999, the Director-General must adopt the principles of
that Act in relation to employees of ASIS to the extent to which the
Director-General considers they are consistent with the effective
performance of the functions of ASIS.
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Part 5 Staff of ASIS

Section 36

36 Special provisiens relating to existing staff

A person who, immediately before the commencement of this Act,
was employed in ASIS under a written agreement continues to be
employed on the terms and conditions specified in that agreement,
unless he or she agrees to accept other terms and conditions.

37 Staff grievances

(1) The Director-General must:
(a) establish procedures relating to the consideration of
grievances of employees and former employees of ASIS; and
(b) determine the classes of ASIS actions that are to be subject to
the grievance procedures.

(2) Inestablishing the procedures and determining the classes of
action, the Director-General must:

(a) adopt the principles of the Public Service Act 1999 to the
extent to which the Director-General considers they are
consistent with the effective performance of the functions of
ASIS; and

(b) consult with the employees of ASIS.

(3) The procedures must include the following matters:
(a) initial consideration of grievances by the Director-General or
a person authorised in writing by the Director-General;
(b) establishment of Grievance Review Panels chaired by
independent Chairs to make determinations reviewing initial
considerations of grievances.

(4) The Director-General must implement a determination of a
Grievance Review Panel to the extent that it is within his or her
power to do so.

(5) In this section:

action includes a refusal or failure to act.

24
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Staff of ASIS Part5

) ‘ Section 38

ASIS action means action taken after the commencement of this
Act by the Director-General or an employee of ASIS that relates to
an ASIS employee’s employment.

38 Application of Crimes Act

The Director-General and staff members of ASIS are
Commonwealth officers for the purposes of the Crimes Act 1914.
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Part 6 Miscellaneous

Section 39

Part 6—Miscellaneous

39 Communication of certain information—ASIS

(1) A person is guilty of an offence if:

(a) the person communicates any information or matter that was
prepared by or on behalf of ASIS in connection with its
functions or relates to the performance by ASIS of its
functions; and

(b) the information or matter has come to the knowledge or into
the possession of the person by reason of:

(1) his or her being, or having been, a staff member or
agent of ASIS; or
(ii) his or her having entered into any contract, agreement or
arrangement with ASIS; or
(iii) his or her having been an employee or agent of a person
who has entered into a contract, agreement or
arrangement with ASIS; and
(c) the communication was not made:
(i) to the Director-General or a staff member by the person

in the course of the person’s duties as a staff member; or

(ii) to the Director-General or a staff member by the person
in accordance with a contract, agreement or
arrangement; or

(iii) by the person in the course of the person’s duties as a
staff member or agent, within the limits of authority
conferred on the person by the Director-General; or

(iv) with the approval of the Director-General or of a staff
member having the authority of the Director-General to
give such an approval.

Penalty: Imprisonment for 2 years or 120 penalty units, or both.

(2) A prosecution for an offence against subsection (1) may be
instituted only by the Attorney-General or with the
Attorney-General’s consent.

26
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Miscellaneous Part 6

Section 40

40 Communication of certain information—DSD

(1) A person is guilty of an offence if:

(a) the person communicates any information or matter that was
prepared by or on behalf of DSD in connection with its
functions or relates to the performance by DSD of its
functions; and

(b) the information or matter has come to the knowledge or into
the possession of the person by reason of:

(1) his or her being, or having been, a staff member of
DSD; or
(ii) his or her having entered into any contract, agreement or
arrangement with DSD; or
(iii) his or her having been an employee or agent of a person
who has entered into a contract, agreement or
arrangement with DSD; and
(c) the communication was not made:
(i) to the Director or a staff member by the person in the .

course of the person’s duties as a staff member; or

(ii) to the Director or a staff member by the person in
accordance with a contract, agreement or arrangement;
or

(iii) by the person in the course of the person’s duties as a
staff member, within the limits of authority conferred on
the person by the Director; or

(iv) with the approval of the Director or of a staff member
having the authority of the Director to give such an
approval.

Penalty: Imprisonment for 2 years or 120 penalty units, or both.

(2) A prosecution for an offence against subsection (1) may be
instituted only by the Attorney-General or with the
Attorney-General’s consent.

41 Publication of identity of staff

(1) A person is guilty of an offence:
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Part 6 Miscellaneous

Section 42

(2) if:
(1) the person identifies a person as being, or having been,
an agent or staff member of ASIS; and
(ii) the identification is not of the Director-General or such
other persons as the Director-General determines; or
(b) if:

(i) the person makes public any information from which
the identity of such a person could reasonably be
inferred, or any information that could reasonably lead
to the identity of such a person being established; and

(ii) the Minister or Director-General has not consented in
writing to the information being made public; and

(iii) “the information has not been made public by means of
broadcasting or reporting proceedings of the Parliament
(other than proceedings of the Committee) as authorised
by the Parliament.

Penalty: Imprisonment for 1 year or 60 penalty units, or both.
Note: For staff member see section 3.
(2) A prosecution for an offence against subsection (1) may be

- instituted only by the Attorney-General or with the
Attorney-General’s consent. N

42 Annual report

As soon vas' practicable after each year ending on 30 June, the
Director-General must give to the Minister a report on the activities
of ASIS during the year.

43 Regulations

The Governor-General may make regulations prescribing matters:
(a) required or permitted to be prescribed by this Act; or

(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Act. ‘
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Committee on ASIO, ASIS and DSD Schedule 1
Definitions Part 1A

Clause 1A-

Schedule 1—Committee on ASIO, ASIS and
~ DSD -

Note: See section 32.

Part 1A—Definitions

1A Definitions
In this Schedule, unless the contrary intention appears:
agency means ASIO, ASIS or DSD.

agency head means:
(a) the Director-General of Security; or
(b) the Director-General of ASIS; or
(¢) the Director of DSD.

operationally sensitive information means information:
(a) about sources of information, other operational assistance or
operational methods available to ASIO, ASIS or DSD; or
(b) about particular operations that have been, are being or are
proposed to be undertaken by ASIO, ASIS or DSD; or
" (c) provided by, or by an agency of, a foreign government where
that government does not consent to the public disclosure of
the information.

responsible Minister, in relation to the review of a matter, means
the Minister responsible for the agency concerned in relation to
that matter.
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Schedule 1 Committee on ASIO, ASIS and DSD
Part 1 Procedure

Clause 1

Part 1—Procedure

1 Committee must not require certain information to be disclosed

The Committee must not require a person or body to disclose to the
Committee operationally sensitive information or information that
would or might prejudice Australia’s national security or the
conduct of Australia’s foreign relations.

2 Power to obtain information and documents

)

2

€)

@

®

The Chair or another member authorised by the Committee may
give a person written notice requiring the person to appear before
the Committee to give evidence or to produce documents to the
Committee.

The notice must specify the day on which, and the time and place
at which, the person is required to appear or to produce documents.
The day must not be less than 5 days after the day on which the
notice is given to the person.

The notice must also specify the nature of the evidence or
documents to be provided to the Committee, and in the case of
documents, the form in which they are to be provided.

A requirement under this clause must not be made of:
(a) an agency head; or
(b) a staff member or agent of an agency; or
{c) the Inspector-General of Intelligence and Security; or

(d) a member of the staff of the Inspector-General of Intelligence
and Security.

A requirement under this clause may only be made of a person if
the Committee has reasonable grounds for believing that the person
is capable of giving evidence or producing documents relevant to a
matter that the Committee is reviewing or that has been referred to
the Committee.
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Procedure Part 1

Clause 3

(7) The Commonwealth must pay a person who has been given a
notice requiring the person to appear before the Committee such
allowances for the person’s travelling and other expenses as are
prescribed.

3 Provision of information to Committee by ASIO, ASIS and DSD

(1) The Chair or another member authorised by the Committee may
give a written notice to an agency head requiring him or her to
appear before the Committee to give evidence or to produce
documents to the Committee.

(2) The notice must specify the day on which, and the time and place
at which, the agency head is required to appear or to produce
documents. The day must not be less than 5 days after the day on
which the notice is given to the agency head.

(3) The notice must also specify the nature of the evidence or
documents to be provided to the Committee, and in the case of
documents, the form in which they are to be provided.

(4) A requirement under this clause may only be made of the agency
head if the Committee has reasonable grounds for believing that
the agency head is capable of giving evidence or producing
documents relevant to a matter that has been referred to the
Committee.

(5) The evidence is to be given by:

(a) if the agency head nominates a staff member to give the
evidence—the staff member or both the staff member and the
agency head; or

(b) in any other case—the agency head.

4 Certificates by Miniyster

1) If:
(a) a person is about to give or is giving evidence to the
Committee or is about to produce a document to the

Committee (whether or not required to do so under clause 2
or 3); and
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Part 1 Procedure

Clause 4

(b) a Minister responsible for an agency is of the opinion that, to
prevent the disclosure of operationally sensitive information:
(i) the person (not being an agency head) should not give
evidence before the Committee; or
(i) the person should not give evidence before the
Committee relating to a particular matter; or
(iii) in a case where a person has commenced to give
evidence before the Committee:
' (A) the person should not continue to give evidence
before the Committee; or
(B) the person should not give, or continue to give,
evidence relating to a particular matter before
the Committee; or
(iv) the person should not produce documents to the
Committee; or
(v) the person should not produce documents of a particular
kind to the Committee; i
the Minister may give to the presiding member of the Committee a
certificate in relation to the matter stating the Minister’s opinion.

(2) The Minister’s certificate must also specify:

(a) in a case to which subparagraph (1)(b)(ii) or (v) applies—the
matter in relation to which the Minister is satisfied that the
person should not give, or continue to give, evidence, or
specifying the kind of documents that the Minister is satisfied
the person should not produce, as the case requires; and

(b) in a case to which sub-subparagraph (1)(b)(iii)}(B) applies—
the matter in relation to which the Minister is satisfied that
the person should not give, or continue to give, evidence.

(3) The Minister must give a copy of a certificate under subclause (1)
to the President of the Senate, to the Speaker of the House of
Representatives and to the person required to give evidence or
produce documents. ‘ '

(4) A decision of the Minister under subclause (1) must not be
questioned in any court or tribunal.
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Clause 5

(5) Where the Minister gives a certificate under subclause (1) in
relation to a person: )

(a) if the certificate states that the person should not give, or
continue to give, evidence before the Committee—the
Committee must not receive, or continue to receive, as the
case may be, evidence from the person; or

(b) if the certificate states that the person should not give, or
continue to give, evidence before the Committee relating to a
particular matter—the Committee must not receive, or
continue to receive, as the case may be, evidence from the
person relating to that matter; or

(c) if the certificate states that the person should not produce
documents, or documents of a particular kind, to the
Committee—the Committee must not receive documents, or
documents of that kind, as the case may be, from the person.

5 Evidence

(1) The Committee may take evidence on oath or affirmation.

(2) The member presiding may administer an oath or affirmation to a
witness appearing before the Committee.

(3) The oath or affirmation is an oath or affirmation that the evidence
the person will give will be true.

(4) To avoid doubt, the Committee is not to be taken to be an
Australian court for the purposes of the Evidence Act 1995.

6 Publication of evidence or contents of documents

(1) Subject to this clause, the Committee may disclose or publish, or
authorise the disclosure or publication of:
(a) any evidence taken by the Committee; or
(b) the contents of any document produced to the Committee.

(2) If the evidence is taken, or the document is produced, in a review
conducted in private, the Committee must not disclose or publish,
or authorise the disclosure or publication of the evidence or the
contents of the document without the written authority of:
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Clause 7

(a) if the person who gave the evidence or produced the
document is a staff member of an agency—the agency head,
or

(b) in any other case—the person who gave the evidence or
produced the document.

(3) Subclause (2) does not apply:

(a) if the evidence, or the contents of the document, have already
been lawfully disclosed or published; or

(b) 1in relation to a matter of which the Committee has become
aware otherwise than because of the giving of any evidence
before, or the production of any- document to, the Committee.

(4) The Committee must not disclose or publish, or authorise the
disclosure or publication of, the evidence, or the contents of the
document, if the disclosure or publication would disclose a matter
that the Committee is not, under clause 7, permitted to disclose in a
report to a House of the Parliament.

(5) The Committee may obtain the advice of the responsible Minister
or responsible Ministers concerned as to whether the disclosure or
publication might disclose a matter of that kind.

(6) This clause has effect despite section 2 of the Parliamentary
Papers Act 1908.

(7) Ifthe evidence, or the contents of the document, are disclosed or
published under this clause, section 4 of the Parliamentary Papers
Act 1908 applies to the disclosure or publication as if it were a
publication under an authority given under section 2 of that Act.

7 Restrictions on disclosure to Parliament

(1) The Committee must not disclose in a report to a House of the
Parliament:
(a) the identity of a person who is or has been a staff member of
ASIO or ASIS or an agent of ASIO, ASIS or DSD; or
(b) any information from which the identity of such a person
could reasonably be inferred; or
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Clause 8

(c) operationally sensitive information or information that would
or might prejudice: '
(1) Australia’s national security or the conduct of
Australia’s foreign relations; or

(ii) the performance by an agency of its functions.

(2) An agency head may determine that paragraphs (1)(a) and (b) do
not apply to the identification of specified staff members or agents
of his or her agency, and the determination has effect accordingly.

(3) The Committee must obtain the advice of the responsible Minister
or responsible Ministers concerned as to whether the disclosure of
any part of the report would or might disclose a matter referred to
in subclause (1).

(4) The Committee must not present a report of the Committee to a
House of the Parliament if a responsible Minister concerned has
advised that the report or a part of the report would or might
disclose such a matter.

8 Continuance of evidence

H If: .
(a) any evidence or document about a matter has been taken by
or produced to the Committee as constituted at a time; and
(b) the Committee as so constituted has ceased to exist before
reporting on the matter;
the Committee as constituted at a later time, whether during the
same or another Parliament, may consider the evidence or
document as if the evidence or document had been taken by or
produced to it. )

(2) Clause 9 applies to each member of the later Committee as if the
evidence or document had been taken or produced to that
Committee.
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Part 2 Offences

Clause 9

Part 2—Offences

9 Offences relating to publishing or disclosing evidence or
documents

(1) A person (including a member) is guilty of an offence if:
(a) the person discloses or publishes any evidence taken by, or
the contents of any document produced to, the Committee in
a review conducted in private; and
(b) the disclosure or publication is not authorised in writing by:
(i) if the person who gave the evidence or produced the
document is a staff member of an agency—the agency
head; or
(ii) in any other case—the person who gave the evidence or
produced the document; and
(c) the disclosure or publication is of evidence, or is of the
contents of a document, that has not already been lawfully
_ disclosed or published.

(2) Subclause (1) does not apply to the disclosure or publication by a
person of a matter of which the person has become aware
otherwise than because of the giving of any evidence before, or the
production of any document to, the Committee.

Penalty: Imprisonment for 2 years or 120 penalty units, or both.

(3) Subclause (1) has effect despite section 2 of the Parliamentary
Papers Act 1908.

(4) Inthis clause:

Committee includes the Parliamentary Joint Committee on the
Australian Security Intelligence Organisation.

Note: The Parliamentary Joint Committee on the Australian Security

: - Intelligence Organisation (established under the Australian Security
Intelligence Organisation Act 1979) ceased to exist when the
Parliamentary Joint Committee on ASIO, ASIS and DSD was
established. However, the records of the earlier Committee were
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Committee on ASTO, ASIS and DSD Schedule 1
Offences Part 2

Clause 10

transferred to the Parliamentary Joint Committee on ASIO, ASIS and
DSD.

10 Offences relating to giving evidence or producing documents

(1) A person who has been given a notice requiring the person to
appear before the Committee is guilty of an offence if the person:
(a) fails to attend as required by the notice; or
(b) having not been excused or released by the Committee, fails
to attend and report from day to day; or
(c) refuses or fails to be sworn or to make an affirmation; or
(d) refuses or fails to answer a question, not being a question
about a matter in respect of which a certificate has been

issued under clause 4, that the Committee requires the person
to answer.

Penalty: Imprisonment for 6 months or 30 penalty units, or both.

(2) Subclause (1) applies to a staff member who is nominated by an
agency head under subclause 3(5) to appear before the Committee
to give evidence.

(3) Paragraph (1)(d) does not apply if the answer to the question would
tend to incriminate the person.

(4) A person who has been given a notice requiring the person to
produce a document, not being a document in respect of ‘which a
certificate has been 1ssued under clause 4, to the Committee is
guilty of an offence if the person refuses or fails to produce the
document.

Penalty: Imprisonment for 6 months or 30 penalty units, or both.

(5) Subclause (4) does not apply if the producing of the document
would tend to incriminate the person.

(6) A person is guilty of an offence if the person:
(a) gives evidence to the Committee; and

(b) does so knowing that the evidence is false or misleading in a
material particular.

Intelligence Services Act 2001 No. 152, 2001 37




Schedule 1 Committee on ASIO, ASIS and DSD
Part 2 Offences

Clause 11

Penalty: Imprisonment for 2 years or 120 penalty units, or both.

11 Protection of witnesses

)

@

©))

A person who causes or threatens to cause any detriment to another
person with the intention that the other person or a third person
will: ’

(a) not attend as a witness before the Committee; or

(b) give false evidence or a falsified document to the Committee;
or

(c) withhold true evidence or a document from the Committee;
is guilty of an offence.

Penalty: Imprisonment for 5 years or 300 penalty units, or both.

A person who otherwise improperly influences another person with
the intention that the other person or a third person will:.

(a) not attend as a witness before the Committee; or

(b) give false evidence or a falsified document to the Committee;
or

(c) withhold true evidence or a document from the Committee;
is guilty of an offence.

Penalty: Imprisonment for 5 years or 300 penalty units, or both.

A person who causes or threatens to cause any detriment to another
person because that other person or a third person appeared before
the Committee or produced a document to the Committee is guilty
of an offence.

Penalty: Imprisonment for 5 years or 300 penalty units, or both.

12 Secrecy

(D

A person who is or has been a member, or a member of the staff, of
the Committee is guilty of an offence if the person, directly or
indirectly:
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Committee on ASIO, ASIS and DSD Schedule 1
Offences Part2

Clause 13

(a) makes a record of, or discloses or communicates to a person,
any information acquired because of holding the office or
employment; or

(b) produces to a person a document provided to the Committee
for the purposes of enabling the Committee to perform its
functions; '

and the action of the person is not carried out for the purposes of
enabling the Committee to perform its functions.

Penalty: Imprisonment for 2 years or 120 penalty units, or both.

(2) A person who is or has been a member, or a member of the staff, of
the Committee must not be required to:

(a) produce in a court a document of which he or she has
custody, or to which he or she has access, because of his or
her position as a member, or a member of the staff, of the
Committee; or

(b) disclose or to communicate to a court any information
obtained by him or her because of such a position.

(3) In this clause:

produce includes permit access to.

13 Prosecution of offences

A prosecution for an offence against this Part can be instituted only
by the Attomey-General or with the Attorey-General’s consent.
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Part 3 Administration

Clause 14

Part 3—Administration

14 Appointment of members

¥
(1) The members who are members of the House of Representatives
must be appointed by resolution of the House on the nomination of
the Prime Minister.

(2) Before nominating the members, the Prime Minister must consult
with the Leader of each recognised political party that is
represented in the House and does not form part of the
Government.

(3) The members who are Senators must be appointed by resolution of
the Senate on the nomination of the Leader of the Government in
the Senate.

(4) Before nominating the members, the Leader of the Government in
the Senate must consult with the Leader of each recognised
political party that is represented in the Senate and does not form
part of the Government.

(5) In nominating the members, the Prime Minister and the Leader of
the Government in the Senate must have regard to the desirability
of ensuring that the composition of the Committee reflects the
representation of recognised political parties in the Parliament.

{6) A person is not eligible for appointment as a member if the person
is:

(a) a Minister; or
(b) the President of the Senate; or
(c) the Speaker of the House of Representatives.

15 Term of office

(1) A member holds office during the pleasure of the House of the
Parliament by which the member was appointed.
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Committee on ASIO, ASIS and DSD Schedule 1
Administration Part 3

Clause 16

(2) A member ceases to hold office as a member:

(a) when the House of Representatives expires by the passing of
time or is dissolved; or

(b) if the person becomes the holder of an office specified in any
of the paragraphs of subclause 14(6); or

(c) if the person ceases to be a member of the House of the
Parliament by which the person was appointed; or

(d) if the person resigns the office.

(3) A member who is a Senator may resign his or her office by giving
a signed notice of resignation to the President of the Senate.

(4) A member who is a member of the House of Representatives may
resign his or her office by giving a signed notice of resignation to
the Speaker of the House of Representatives.

(5) Either House of the Parliament may appoint one of its members to
fill a vacancy among the members of the Committee appointed by
that House,

16 Chair

(1) There must be a Chair of the Committee who must be a
Government member elected by the members from time to time.

(2) The Chair holds office during the pleasure of the Committee.

(3) A person holding office as Chair ceases to hold the office if:
(a) the person ceases to be a member; or
(b) the person resigns the office.

(4) A person holding office as Chair may resign the office by givinga
signed notice of resignation to a meeting of the Committee.

17 Meetings

(1) The Committee may meet at such times and, subject to
subclause (3), at such places in Australia as the Committee decides
by resolution or, subject to a resolution of the Committee, as the
Chair decides.
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Part 3 Administration

Clause 18

(2) The Committee may meet and transact business even though the
Parliament has been prorogued.

(3) Before the Committee or the Chair decides a place of meeting, the
Chair must obtain advice from each of the agency heads as to the
suitability of the place.

(4) The Chair must preside at all meetings of the Committee at which
he‘or she is present.

(5) If the Chair is not present at a meeting of the Committee, the
members present are to appoint a member to preside, and the
member so appointed may exercise, in relation to the meeting and
any matter arising out of the meeting, any of the powers of the
Chair.

(6) The Committee must keep minutes of its proceedings.

18 Quorum

(1) Atameeting of the Committee, a quorum is constituted if:
(a) atleast 4 members are present; and

(b) subject to subclause (2), a majority of the members present
are Government members.

(2) There may be an equal number of Government members and
non-Government members if the presiding member is a
Government member.

19 Voting at meetings

(1) A question arising at a meeting is to be decided by a majority of
the votes of the members present and voting.

(2) The member presiding at the meeting has a deliberative vote.

(3) The member presiding at the meeting has a casting vote if votes are
equal.
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Administration Part3

Clause 20

20 Proceedings

(1) The proceedings of the Committee are to be conducted in the
manner determined by the Committee.

(2) The Committee must not, without the approval of the Minister
responsible for ASIO, the Minister responsible for ASIS and the
Minister responsible for DSD, conduct a review in public.

(3) Atareview conducted in private, the Committee may give
directions as to the persons who may be present. In giving such
directions, the Committee must have regard to the requirements of
security and any other matters the Committee thinks fit.

21 Staff of the Committee must be cleared for security purposes

Each member of the staff of the Committee must be cleared for
security purposes to the same level and at the same frequency as
staff members of ASIS.

22 Protection of information and documents

(1) The Committee must make arrangements acceptable to all of the
agency heads for the security of any information held and any
records made by the Committee.

(2) The Committee must ensure that any documents having a national
security classification provided to the Committee are returned as
soon as possible after the members have examined them.

[Minister’s second reading speech made in—
House of Representatives on 27 June 2001
Senate on 24 September 2001]

(126/01)
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A Bill for an Act to amend the Intelligence
Services Act 2001, and for related purposes

Contents

This Bill originated in the House of Representatives; and, having this day passed, is now
ready for presentation to the Senate for its concurrence.

I.C. HARRIS
Clerk of the House of Representatives
House of Representatives

30 March 2004

A Bill for an Act to amend the Intelligence
Services Act 2001, and for related purposes

The Parliament of Australia enacts:
1 Short title

This Act may be cited as the Intelligence Services Amendment Act 2004.
2 Commencement

This Act commences on the day on which it receives the Royal Assent.

3 Schedule(s)
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Each Act that is specified in a Schedule to this Act is amended or repealed
as set out in the applicable items in the Schedule concerned, and any other
item in a Schedule to this Act has effect according to its terms.

Schedule 1—Functions of ASIS

Intelligence Services Act 2001
1 At the end of subsection 6(3)

Add:

Note: If the Minister gives a direction under paragraph (1)(e), the Minister must give a
copy of the direction to the Inspector-General of Intelligence and Security as soon as
practicable after the direction is given to the head of ASIS (see section 32B of the
Inspector-General of Intelligence and Security Act 1986). ‘

2 Subsection 6(4)
Repeal the subsection (including the notes), substitute:

(4) In performing its functions, ASIS must not plan for, or undertake,
activities that involve:

(a) paramilitary activities; or
(b) violence against the person; or
(c) the use of weapons;

by staff members or agents of ASIS.

Note 1: This subsection does not prevent ASIS from being involved with the planning or
undertaking of activities covered by paragraphs (a) to (c) by other organisations provided
that staff members or agents of ASIS do not undertake those activities.

Note 2: For other limits on the agency’s functions and activities see sections 11 and 12.
Note 3: For paramilitary activities see section 3.

(5) Subsection (4) does not prevent:

(a) the provision of weapons, or training in the use of weapons or in self-
defence techniques, in accordance with Schedule 2; or

(b) the use of weapons or self-defence techniques in accordance with
Schedule 2.
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(6) ASIS must not provide weapons, or training in the use of weapons or in
self-defence techniques, other than in accordance with Schedule 2.

2A After subsection 13(1)
Insert: |

- (1A) However, an approval under paragraph (1)(c) does not enable ASIS to
cooperate with an authority of another country in planning or undertaking
activities covered by paragraphs 6(4)(a) to (c) unless, before giving the
approval, the Minister consults with the Prime Minister and the Attorney-
General.
2B At the end of section 42
Add:
(2) The report must include information about any cooperation by ASIS
with an authority of another country in planning or undertaking activities
covered by paragraphs 6(4)(a) to (c). The report must set out the number of
occasions on which such cooperation occurred and the broad nature of each
cooperation.
3 At the end of the Act
Add:
Schedule 2—Limits on provision of weapons,
training etc.

1 Provision of weapons, training etc.

(1) The provision of a weapon, or training in the use of a weapon or in self-
defence techniques, is not prevented by subsection 6(4) if it is provided:

(a)toa pefson who is a staff member or agent df ASIS; and
(b) for the purpose of enabling the person:

(1) to protect himself or herself; or

(i1) to protect a staff member or agent of ASIS; or

(iii) to protect a person who is co-operating with ASIS in accordance with
section 13; or

(1v) to provide training to staff members or agents of ASIS; and

(c) in accordance with a Ministerial approval given under subclause 3).
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(2) The use of a weapon or self-defence techniques is not prevented by
subsection 6(4) if:

(a) the weapon or techniques are used:
(1) for a purpose covered by paragraph (1)(b); or
(11) in training in accordance with subclause (1); and

(b) in a case covered by any of subparagraphs (1)(b)(1) to (111)—the weapon
or techniques are used outside Australia; and

(c) guidelines have been issued by the Director- General under
subclause (6); and

(d) the weapon or techniques are used in compliance with those guidelines.
(3) The Minister may, by written notice given to the Director-General,
approve the provision of a weapon, or training in the use of a weapon or in
self-defence techniques, to:

(a) a specified staff member or agent of ASIS; or

(b) the holder of a specified position in ASIS.

(4) An approval for thebprovision of a weapon or training must specify:

(a) the purpose for which the weapon or training is provided; and

(b) any conditions that must be complied with in relation to the provision of
the weapon or training; and

(c) if the approval is for the provision of a weapon or training in the use of a
weapon—the kind or class of weapon involved.

(5) As soon as practicable after giving the Director-General an approval, the
Minister must give the Inspector-General of Intelligence and Security a
copy of the approval.

(6) The Director-General must issue guidelines for the purposes of this
Schedule on matters related to the use of weapons and self-defence
techniques.

(7) As soon as practicable after making the guidelines, the Director-General
must give the Inspector-General of Intelligence and Security a copy of the
guidelines.

2 Application of certain State and Territdry laws

A staff member or agent of ASIS is not required under, or by reason of, a
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law of a State or Territory:

~ () to obtain or have a licence or perm1ss10n for doing any act or thing in
accordance with clause 1; or

(b) to register any weapon provided in accordance with clause 1.
3 Reports to Inspector-General of Intelligence and Security
If:

(a) a staff member or agent of ASIS uses a weapon for a purpose mentioned
in any of subparagraphs 1(1)(b)(i) to (iii); and

(b) during that use the weapon is discharged,;

the Director-General must, as soon as practicable, give to the Inspector-
General of Intelligence and Securlty a written report of the discharge Wthh
explains the circumstances in which the discharge occurred.

(164/03)
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Changes to Intelligence Services
Legislation in Respect of ASIS to Help
Campaign Against Terrorism

Changes to Intelligence Services Legislation in Respect of ASIS to Help Campaign Against
Terrorism

I welcome the amendments to the Intelligence Services Act 2001 passed by Parliament this
week.

The changes to the Act will allow the Australian Secret Intelligence Service (ASIS) to
undertake its functions more effectively and to better protect its people.

In the ongoing campaign to defeat global terrorism and in other vital areas, intelligence is a
crucial weapon. ASIS plays a critical role in obtaining intelligence in sometimes dangerous
circumstances.

The changes to the Intelligence Services Act 2001 will allow ASIS to co-operate with
agencies, both Australian and foreign, where the legitimate activities of those agencies might
extend to the use of force. Effective co-operation between agencies is a key element in
combating the threat posed by terrorism. The core function of ASIS remains foreign
intelligence collection and ASIS will continue to conduct its activities in a non-violent way.

The changes will also enable ASIS staff members and agents to protect themselves including
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through the use of weapons in rare circumstances outside Australia for defensive purposes.

I have ensured these measures will be governed by a tight legislative accountability framework
and with appropriate oversight mechanisms.

The changes are necessary given the increasingly dangerous environment in which ASIS must
operate and in the context of the intelligence challenges we now face including terrorism and
the proliferation of weapons of mass destruction.

- The Parliamentary Joint Committee on ASIO, ASIS and DSD has examined the changes to the

Intelligence Services Act and tabled a unanimous and constructive report. The Government
welcomed that report and the Committee's recommendations are reflected in the Bill passed by
Parliament.

Media inquiries: Andrew Park (Ministerial) 02-6277 7500
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Media Releases ‘:

INQUIRY INTO INTELLIGENCE AGENCIEs

The Government has decided to appoint Mr Philip Flood AQ to conduct the -
inquiry into the intelligence agencies, following on from the recommendations of -
the Parliamentary Jo‘int Committee released on 1 March 2004 '

Mr Flood has been asked to conduct this inquiry in'terms of the
- recommendations of that report | have asked Mr Flood to report by 30 June
2004. _ .

For information | attach my letter of even date to Mr Flood whuch mcludes the
Terms of Reference for the Inquiry.” - -

Dear Mr Flood‘

I am writing to req”uest thatz you Onderta.ke_ an-inquiry intq matters relating to the

Australian intelligence agencies, consistent with the approach recormmended in
* the recently completed report of the Parliamentary Joint Committee into ASIO,

ASIS and DSD (PJCAAD) inquiry into mtelllgence on Iraq s weapons of mass
destrucuon

The PJCAAD recommended that;

Reco_mméndation 1

"ThHe Committee recommends that, in the course of any pos’f war review of the
intefligence agencies, the Government assess the capacﬂy of ONA in‘line with -
the changed securlty cnrcumstances _

Recommendatton 2

"The Commmee recommends that in any review, the AIC should examine their -
processes to ensure the maintenance of their independence and objectwnty

Recommendation 3

"The Committee recommends that there should be an independent assessment
- of the performance of the inteliigence agencies, conducted by an experienced
- formerintelligence expert with full access to all the material, which will report to
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 raised by the consrderatlon of the pre-war intelligence on Iraq, will recommend
any changes that need totake place for the better functioning of the agencres

Without seekmg to limit your exammauon | ask that you provrde advrce on the
following matters . . :

- the effectrveness of the |ntelhgence commumty s current oversrght and
accountability mechanisms as they relate to such matters as the setting of .
- priorities, the assigning to the priorities of appropriate resources, and the delrvery
. of high quahty and mdependent lntelllgence advice to the government; o

- ~the surtabrhty of the current drvrsron of labour among the mteﬂrgence agencies
~and communlcatron between lhem

= the mamtenance of contestablhty in the provrsron to government of rntellrgence
assessments; and . : S ,

- the adequacy of current resourcmg of mtemgence agencies and in pamcular '
ONA.

YoUr inquiry is to focus primarily on the intelligence agencies in relation to foreign

_ intelligence coliection and assessment. As such, your deliberations should

~ encompass the activities of ONA, DIO, ASIS, DSD and'DIGO. Should you find it
necessary, you should feel free also to include consrderauon of linkages to other
agencres as appropnate mcludrng AS!O .

In preparmg your repor, you wrll have full access to all ontenlgence material that
you require.: You will also have access to any person you believe could usefully
inform your views. You may wish to seek the views of other persons if you
determine they can make a positive contribution to your inquiry. Mrmsters of
course would be avarlable to meet wrth you if you wish. .

You should prepare an appropnate classrf ed report and convey it dlrectly to me
by 30 June 2004. | will present your report to the National Security Committee of
Cabinet as soon as practicable after that date Y0u should also prepare an
unclassrf ed version of your reporl

| have asked the Secretary of my department to'liaise with you in identifying
" appropriate secretariat and Iogistics support for your inquiry. Thé heads of

_relevant departments and agencres will be drrected to ensure they and therr staff
- cooperate fully wrth the rnqurry

- A copy of this letter will be,sent, for th.eir*information, to the Minister for Foreign »
 Affairs, the Minister for Defence and the Attorney-General. - »

- | appreciate your willingness t'o'undertake,,‘_this impdrtant_task. :
Yours sincerely

(John Howard)

04 March 2004
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The Intelligence Services Amendment Bill 2003 seeks to give ASIS the caplability to
operate more effectively in a fundamentally changed environment, marked by the
tragic events of September 11 2001 and October 12 2002. These changes could not

have been predicted when the Intelligence Services Act 2001 was prepared.

The limitations of subsection 6(4) of the current Act prevent ASIS from providing - -
its staff or agents appropriate training in self defence and weapons handling; they
prevent ASIS from seeking close personal protection for staff or agents operating
in warlike environments; and they prevent ASIS from cooperating with other
agencies in legitimate activities to ensure Australia’s continued protection from
the threats of international terrorism and trans-national crime. This Bill addresses
those defects.

It is important to note that:the Bill maintains the restraint on ASIS undertaking the
use of force in its own right, other than for the limited purposes of self-protection.
ASIS will continue to conduct its activities in a non-violent way.

ASIS is highly accountable, and subject to extensive oversight under the existing
-Act. It will remain so under this amendment. The Committee’s recommendations
reinforce the oversight regime under which ASIS operates, while allowing ASIS
the operational flexibility it requires to fulfil the demands the Government makes
upon it in a timely fashion.

Under the Committee’s proposals the guidelines on the use of weapons and
self-defence techniques which the Bill requires will be agreed by the
Inspector-General for Intelligence and Security, and then approved by the
National Security Committee of Cabinet. These guidelines will cover, in detalil, all
aspects of ASIS training and operations in this area.

Specific approval for cooperation with foreign agencies which may involve
violence would have to be sought from the Minister for Foreign Affairs in
consultation with the Prime Minister and the Attorney-General. In addition to the
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stringent regime for approval of operations, ASIS will also have to produce

regular reporting to Ministers of these aspects of its operations, and will continue

~ to be subject to the rigorous oversight of the Inspector General for Intelligence and
Security. :

These recommendations will enhance the Intelligence Services Amendment Bill
2003, and provide confidence to the Australian public of the legahty and propriety .
of ASIS’ activities.

In conclusmn and on behalf of the Commlttee [ would like to thank all those who
have contributed to this inquiry.

Mr David Jull MP
Chairman
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List of reéommendatiohs_

~ Chapter 2 Issues

Recommendation 1

The Committee recommends that The Intelligence Services Amendment
Bill 2003 be amended to include a provision setting out oversight
mechanisms for the initial approval of operations and for subsequent
reportiﬁg to enable review and accountability; and

where ASIS anticipates being involved in the planning or undertaking of
operations with foreign organisations that may include the use of force;

the approvals process be expanded to include the Prime Minister and the =
Attorney General.

Recommendation 2

The Bill requires that the Director General issue guidelines on the use of
weapons and self-defence techniques. The Committee recommends that
these guidelines should: ' ’

B contain a detailed protocol describing the circumstances under
which ASIS may consider involvement in the planning or conduct of
activities with foreign organisations, and which may include the use of
force; and '

B be produced in consultation with relevant departments and agencies,
be agreed by the Inspector-General of Intelligence and Security, and
approved by the National Security Committee of Cabinet.

Recommendation 3

The Committee recommends that ASIS’ use of w_éap’ons under the
provisions of the Bill be limited to semi-automatic hand-guns and pistols.
In addition: o
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B the range Qf Weapons to be used in ASIS training and operations be
defined in the lguidelines required under Schedule 2, sub-clause 1 (6); and

B the specific types of weapons to be used on each operation be
authorised by the Minister for Foreign Affairs.

Recommendation 4

~ The Committee recommends that ASIS’ request to the Minister for
Foreign Affairs for approval of an operation include a detailed
assessment of the risks to ASIS staff members and agents involved, and
to Australia as well as advice from the Department of Foreign Affairs on
possible effects on bilateral relationships.

‘ Recommendation 5

The Committee recommends that the Minister for Foreign Affairs
approve a general training programme in the use of weapons and self-
defence techniques for specific ASIS officer positions as designated by the
Director General. This training programme would be ongoing and
managed by the Director General. In addition:

B acopy of the training programme be provided to the Inspector
General of Intelligence and Security. Any changes to this programme
should also be advised as soon as practicable; and

B the Department of Foreign Affairs and Trade be consulted in the
designation by the Director General of any position as requiring training
in the use of weapons and self-defence techniques.

- Recommendatlon 6

The Commlttee recommends that the Mmlster for Forelgn Affairs
~ approve each deployment of an armed ASIS staff member overseas,
and/or the training and arming of an agent overseas.

- Recommendation 7

The Commlttee recommends that the Bill be amended to require the
Director General of ASIS to provide to the Inspector General of
Intelligence and Security a report on any operational incident with the
potential to embarrass Australia. This information could then be
~included in the Inspector-General’s reports to Government as
' appropriate.

"Recommendation 8

The Bill requires that the Director General issue guidelines on the use of
weapons and self-defence techniques. The Committee recommends that



GG E————————————————————————————~———~—————G>HG;EE=

xii

" these guidelines also cover all aspects of training, handling, use, storage
and logistics; and

B that training courses cover initial training and
refresher/requalification training; and

B that a skills assessment regime be developed, and training
certification be managed in such a way as to ensure that ASIS’
~ capabilities are maintained. '

Recommendation 9

The Committee recommends that, in developing training and logistics
guidelines, the Director General, while consulting broadly, use the
training and logistics models of the AFP as a basis. -
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Foreword ,

The Conduct of the inquiry

The United States and the United Kingdom argued that war against Iraq was
necessary because Iraq had defied, over a period of 12 years, United Nations
Security Council resolutions, which sought the disarmament of Iraq of its weapons -
of mass destruction. In particular, both governments and the Australian ‘

- government which joined in the coalition, argued that intelligence had revealed
that Iraq continued to possess and indeed was increasing its holdings of weapo'ns
of mass destruction. The consequent danger that Iraq posed was considered to be
serious enough to warrant a pre-emptive war in order that Iraq be forcibly
disarmed. In support of these arguments both the British government and the
American government released, in September and October 2002, unclassified
documents, which outlined in detail the supporting intelligence for this decision.
The arguments about the need to go to war were controversial; however, when a
further ‘intelligence’ document, released by the British government in February-
2003, was identified as a student’s thesis, the focus of debate centred on the overall
quality of the intelligence used. The suicide death of the British weapons
inspector, Dr David Kelly, in the midst of the two separate British parliamentary
inquiries into the decision to go to war intensified both the arguments and the
controversy. The Prime Minister of Great Britain, Hon Tony Blair, established a
further inquiry, conducted by Lord Hutton, into the death of Dr-Kelly. In the
United States, Congressional committees also reviewed the nature and use of -
intelligence on Iraq. o ’

In Australia, the Senate referred this matter to the Joint Parliamentary Committee
on ASIO, ASIS and DSD on 18 June 2003. The Committee was asked to consider

~ the nature, accuracy and independence. of the intelligence used by the Australian
government and the accuracy and completeness of the presentation of that
intelligence by the Australian'government to the Parliament and people of
Australian. The Committee advertised the inquiry on 5 July 2003 in the Australian
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and the Canberra Times and on the internet. The Committee received twenty-four
submissions, five confidential submissions and three classified submissions from
the intelligence collection agencies. Five hearings were held, one in public.

The reference, like the matter into which the inquiry was conducted, involved
some controversy. There was a view by the Prime Minister that the inquiry was
premature. Some Senators were unhappy with what they perceived to be the
limited scope of the Committee. The limitations imposed by the statute under
which the Committee operates are real: it does not have a broad right to call
witnesses, reports written by the Committee must be vetted by the Ministers for
Foreign Affairs and Defence and the Attorney-General (Intelligence Services Act
2001, s 7(3)) to ensure that no matters affecting national security are revealed in the
report’s contents. However, the Committee is better placed than most
parliamentary committees to seek classified information from the intelligence
agencies, as the Intelligence Services Act also requires that staff of the secretariat
be cleared. For the current inquiry, the Department of the Parliamentary
Reporting Staff also had a number of officers cleared to handle the classified
hearings conducted with the agencies. Special arrangements were made for the
secure transcription of hearings and the processing of evidence so that it would
comply with the requirements of Commonwealth protective security guidelines.

Nevertheless, the Committee notes that, unlike the Intelligence Services
Committee of the British Parliament, which conducted a similar inquiry, we

“received excerpts only of the assessments made prior to the war in Iraq. The

Committee’s conclusions, therefore, must be qualified. The Committee
recommends that a more comprehensive inquiry should be conducted by suitable
experts into Australia’s intelligence sharing and intelligence liaison arrangements.

I would like to thank my colleagués for their work on this inquiry, as well as Mr
Charles Vagi, on secondment from the Department of Defence and the Secretary of
the Committee, Ms Margaret Swieringa.

The Hon David Jull, MP
Chair
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Terms of reference

Pursuant to section 29 of the Intelligencé Services Act 2001, the following matter
be referred to the Parliamentary Joint Committee on ASIO, ASIS and DSD for
inquiry and report by 2 December 2003:

a)

the nature and accuracy of intelligence information received by Austraha S
intelligence services.in relation to:

(i) the existence of, '

(i)  the capacity and w1111ngness to use, and

“(iif) . the immediacy of the threat posed by,

weapons of mass destruction (WMD).

the nature, accura‘cy'and indepehder_ice of the assessments made by
Australia’s intelligence agencies of subparagraphs (a) (i), (a)(ii), and (a) (ii)
above; '

‘whether the Commonwealth Government as a whole presented accurate

and complete information to Parliament and the Australian public on
subparagraphs (a) (i), (a) (i) and (a) iii) above during, or since, the military

-action in Irag; and

whether Australia’s pre-conflict assessments of Iraq’s WMD capability were
as accurate and comprehensive as should be expected of information relied -
on in decisions regarding the participation of the Australian Defence Forces .
in military conflict. ' '

Motion agreed by the Senate 18 June 2003.
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CIA
CW .
- CBW
DIO

GA
GB
- GD
GF

IAEA
INR
ISG
e

- MI6

v Australian Intelligerlce Community

Biological Warfare _

Central Intelligence Agency (US).

. Chemical Warfare' »

Chemical and Biological Warfare
Defence Intelligence Organisation -

A non-persistent organophosphate based nerve agent,

_ commonly referred to' as Tabun

A volatile organophosphate based nerve agent commonly

" referred to as Sarm

A moderately volatile organophosphate based nerve agent,
commonly referred to as-Soman =

A persistent organophosphate based nerve agent commonly
referred to as Cyclosarm

International Atomic Energy Agency

" Bureau of Intelligence and Research (US State Department)

| Iraq Survey Group

Joint Intelligence Commi’ttee (UK)

Secret Intelligence Service (UK), also knewn as SIS
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NIE

ONA
OSP

PSM

R&D

SC

SIS
UAV

UN
UNMOVIC
UNSC

UNSCOM

VX

WHIG

WMD .

National Intélligenbe Estimate (US)

Office of National Assessments

Office of Special Plans (US State Department)

Protectivé” Sec.urity Manual
Research aﬁd Development |
United Nations Secﬁrity Councﬂ
Secrét Int'elligenlce SéfVice (UK)
Unmaﬁned Aériali\y/yéhi'_cle .
United Nations . o

United Nations Monitoring, Verification and Inspection.
Commission

United Nations Security Council
United Nations Special Commissio_n (into Iraq)

A highly persisteht organophosphate based nerve agent,
commonly referred to as VX '

White House Iraq Group (US)

Weapons of Mass Destruction



List of recommendations

~ Chapter 3 The Independence of the Assessments

Recommendation 1

The Committee recommends that, in the course of any post war review of
the intelligence agencies, the Government assess the capacity of ONA in
line with the changed security circumstances.

Chapter 4 The Accuracy of the Asses‘smehts

Recommendation 2

The Committee recommends that, in any review, the AIC should examine
their processes to ensure the maintenance of their independence and
objectivity.

Chapter 5 The Presentation of the Pre-War Intelligence

Recommendation 3

The Committee recommends that there should be an independent
assessment of the performance of the intelligence agencies, conducted by
an experienced former intelligence expert with full access to all the
material, which will report to the National Security Committee of Cabinet
and which, in the light of the matters raised by the consideration of the
pre-war intelligence on Iraq, will recommend any changes that need to
take place for the better functioning of the agencies.

0
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Viedia Releases

INQUIRY INTO INTELLIGENCE AGENCIES

The Government has decided to appoint Mr Philip Flood AO to conduct the
inquiry into the intelligence agencies, following on from the recommendations of
the Parliamentary Joint Committee seleased on 1 March 2004,

Mr Flood has been asked to conduct this inquiry in terms’ of the

" of that report. | have asked Mr Flood to report by 30 June 2004.

For information | attach my letter of even date to Mr Fiood which Ehcludes the
Terms of Reference for the Inquiry.

Dear Mr Flood

I am writing to request that you undertake an inquiry into matters relating to the
Australian intelligence agencies, consistent with the approach recommended in
the recently complsted report of the Parliamentary Joint Committee into ASIO,
ASIS and DSD (PJCAAD) inquiry into intel hgence on irag’s weapons of mass
destruction.

The PJCAAD recommended that:
Recommendation 1

"The Committee recommends that, in the course of any post war review of the
intelligence agencies, the Government assess the capacity of ONA in line with
the changed security circumstances.” '

Recomrhendation 2

"The Committee recommends that, in any review, the AIC should examine their
processes to ensure the maintenance of thelr independence and objectivity”

Recommendation 3

"The Committee recommends that there should be an %mdépendent assessment

http://www.pm.gov.au/news/media_releases/media;Release728.html , 9/03/2004
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of the performance of the intelligence agencies, conducted by an experienced
former intelligence expert with full access fo all the material, which will report to
. , the National Security Committee of Cabinet and which, in the fight of the matters
' ‘ raised by the consideration of the pre-war intelligence on lrag, will recommend
any changes that nead to take place for the better functioning of the agencies.”

Without seeking to limit your exarnination,. | ask that you provide advice on the
following matters:

- the effectiveness of the intelligence community's current oversight and
accountability mechanisms as they relate to such matters as the setting of
priorities, the assigning to the priorities of appropriate resources, and the delivery
of h;gh quality and independent mteii;gence advice to the government;

- the suetab:i;ty of the current division of labour among the intelligence agencnes ' _ |
and communication between them;

- the mai ntenance of contestabil ity in the prov:saon to government of intelligence
assessments and

. ~the adequacy of current resourcing of intelligence agenczes and in particular |
ONA.

Your inquiry is to focus primarily on the intelligence agencies in relation to foreign
intelligence collection and assessment. As such, your deliberations should
encompass the activities of ONA,; DIO, ASI3, DSD and DIGO. Should you find it
necessary, you should feel free alse to include consideration of linkages to other’
agencies as appropriate, Including ASIO.

In prepar%ng your report, you will have full access to all intelligence material that
you reguire. You wili alsg have access to any person you believe could usefully
inform your views. You may wish {o seek the views of other persons if you
determine they can make a positive contribution to vour inquiry. Ministers of
course would be available to meet with you if you wish.

You should prepare an appropriate classified report and convey it directly te me
by 30 June 2004, 1 will present your report to the National Security Committee of
Cabinet as soon as practicable after that date. You should also prepare an
unclassified version of your report.

I have asked the Secretary of my department to liaise with you in identifying
appropriate secretariat and logistics support for your inquiry. The heads of
relevant dep?ztments and aqenc:es will be directed to ensure they and their staff
cooperate fully with the mqu ry. ‘

A copy of this lelter will be sent, for their information, to the Minister for Foue;gn
Affairs, the Minister for Defence and the Attorney-General.

| appreciate. your willingness {0 undertake ythis %mportant task.
Yours sincersly
{John Howard)

04 March\2004

http://wWw.pm.gov.aﬁ/news/media_releases/mcdia_Release728.htm1 _ o ©9/03/2004
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Part 1 Preliminary

Section 1

An Act relating to the Australian intelligence
services, and for related purposes

[Assented to 1 October 2001]

The Parliament of Australia enacts:
Part 1—Preliminary

1 Short title

This Act may be cited as the Intelligence Services Act 2001.

2 Commencement
'I"his‘ Act commences 28 days after the day on which it receives the
Royal Assent.
3 Definitions
In this Act, unless the contrary intention appears:
agency means ASIS or DSD.

agency head means:
(a) inrelation to ASIS—the Director-General; and
(b) in relation to DSD—the Director.

ASIO means the Australian Security Intelligence Organisation.
ASIS means the Australian Secret Intelligence Service.

Australia, when used in a geographical sense, includes the external
Territories. :

Australian person means a person who is:
() an Australian citizen; or
(b) a pérmanent resident.
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Section 3

Chair means the Chair of the Committee.

Committee imeans the Parliamentary Joint Committee on ASIO,
ASIS and DSD.

Commonwealth authority includes:

(a) an Agency within the meaning of the Public Service Act
1999; and :

(b) a Department within the meaning of the Parliamentary
Service Act 1999; and

(c) the Defence Force; and

(d) abody (whether incorporated or not) established, or
continued in existence, for a public purpose by or under a law
of the Commonwealth; and ‘

(e) abody corporate in which the Commonwealth or a body
teferred to in paragraph (d) has a controlling interest.

.court includes-a tribunal, authority or person that has power to
require the production of documents or the answering of questions.

Director means the Director of DSD.
Directof—GeneraI means the Director-General of ASIS.

Director-General of Security means the Director-General of
Security holding office under the Australian Security Intelligence
Organisation Act 1979.

DSD means that part of the'Departmént‘of Defence known as the
Defence Signals Directorate.

Inspector-General of Intelligence and Security means the
Inspector-General of Intelligence and Security appointed under the
Inspector-General of Intelligence and Security Act 1986.

intelligence information means information obtained by ASIS
under paragraph 6(1)(a), or by DSD under paragraph 7(a).

member means a member of the Committee, and includes the
Chair. ' :
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Part 1 Preliminary

Section 3

paramilitary activities means activities involving the use of an
armed unit (or other armed group) that is not part of a country’s
official defence or law enforcement forces.

permanent resident has the same meaning as in section 4 of the
Australian Security Intelligence Organisation Act 1979.

police functions means:
(a). the arrest, charging or detention of suspected offenders; or

(b) any other activity undertaken for the purposes of prosecuting,
or for determining whether to prosecute, an offence. .

responsible Minister means:
(a) inrelation to ASIO—the Mmlstcr responsible for ASIO; and
(b) in relation to ASIS—the Minister responsible for ASIS; and
(¢) in-relation to DSD—the Minister responsible for DSD.

serious crime:means conduct that, if engaged in within, or in
connection with, Australia, would constitute an offence against the
law of the Commonwealth, .a State or a Territory punishable by
imprisonment for a period exceeding 12 months.

staff member means:

(a) in.relation to ASIO—a member of the staff of ASIO (whether
an officer or employee of ASIO, or a person who is made
available by another Commonwealth or State authority or
other person to perform services for ASIO); and

(b) inrelation to ASIS—a member of the staff of ASIS (whether
an-employee of ASIS, a consultant to ASIS, or a person who
is made available by another Commonwealth or State
authority or other person to perform services for ASIS); and

(c) in relation to DSD—amember of the staff of DSD (whether
an employee of DSD, a consultant to DSD, or a person who
is made available by another Commonwealth or State
authority or other person to perform services for DSD).

State authority includes:

(a) a Department of State of a State or Temtory or a Department
of the Public Service of a State or Territory; and
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Section 4

(b) a body (whether incorporated or not) established, or
continued in existence, for a public purpose by or under a law
of a State or Territory; and

(c) abody corporate in which a State, Territory or a body
referred to in paragraph (b) has a controlling interest.

4 Extension to external Territories

This Act extends to-every external Territory. -

5 Application of Criminal Code
(1) Chapter 2 of the Criminal Code applies to all-offences against this
Act. ‘

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility. ’

(2) Section 15.4 of the Criminal Code (extended geographical
jurisdiction—category D) applies to all offences against this Act.
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Part 2 Functions of the agencies

Section 6

Part 2—Functions of the agencies

6 Functions of ASIS

(1) The functions of ASIS are:

(a)

(b)

©

@
(e)

to obtain, in-accordance with the Government’s

requirements, intelligence about the capabilities, intentions or

activities of people or organisations outside Australia; and

"to communicate, in accordance with the Government’s

requirements, such intelligence; and
to conduct counter-intelligence activities; and

to liaise with intelligence or security services, or other
authorities, of other countries; and

‘to undertake such other activities as the responsible Minister -

directs relating to the capabilities, intentions or activities of
people or organisations outside Australia.

(2) The responsible Minister may direct ASIS to undeﬁake activities
referred to in paragraph (1)(e) only if the Minister:

(a)
(b)

©

has consulted other Ministers who have related
responsibilities; and

is satisfied that there are satisfactory arrangements in place to
ensure that, in carrying out the direction, nothing will be
done beyond what-is necessary having regard to the purposes
for which the direction is given; and

is satisfied that there are satisfactory arrangements in place to

ensure that the nature and consequences of acts done in
carrying out the direction will be reasonable having regard to
the purposes for which the direction is given.

3) A direction-under paragraph (1)(e) must be in writing.

(4) Inperforming its functions, ASIS must not plan for, or undertake,
paramilitary activities or activities involving violence against the
person or the use of weapons.

Note 1A:  For paramiiitary activities see section 3.
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Section 6A

Note 1:

Note 2:

For other limits on the agency’s functions and activities see
“ sections [1 and 12.

If the Minister gives a direction under paragraph (1)(e), the Minister
must give a copy of the direction to the Inspector-General of
Intelligence and Security as soon as practicable after the direction is
given to the head of ASIS (see section 32B of the Inspector-General
of Intelligence and Security Act 1986).

6A Committee to be advised of other activities

If the

responsible Minister gives a direction under paragraph

6(1)(e), the Minister must as soon as ‘practicable advise the
Committee of the nature of the act1v1ty or activities:to be
undertaken.

Note:

For.Committee sce section 3.

7 Functions of DSD

The functions of DSD are:

(@

(®)
(©)

@

Note: -

to-obtain intelligence about the capabilities, intentions or

activities of people or organisations outside Australia in the

form of electromagnetic energy, whether guided or unguided
or both, or in-the form of electrical, magnetic or acoustic
energy, for the purposes of meeting the requirements of the
Government, and in particular the requirements of the
Defence. Force, for such intelligence; and

to communicate, in accordance with the Government’s

requirements, such-intelligence; and

to provide material, advice and other assistance to
Commonwealth and State authorities on matters relating to
the security and integrity of information that is processed,
stored or communicated by electronic or similar means; and
to provide assistance to Commonwealth and State authorities
in relation to cryptography and commumcatlons
technologies..

For limits on the agency’s functlons and activities see sections 11 and
12, :
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Part 2 Functions of the agencies

Section 8

" 8 Ministerial directions

(1) The responsible Minister in relation to ASIS, and the responsible
Minister in relation to DSD, must issue a written direction under
this subsection to the relevant agency head. The direction must:

(a) require the agency to obtain an authorisation under section 9
from the Minister before: _

(i) undertaking an activity, or a series of activities, for the
specific purpose, or for purposes which include the
specific purpose, of producing intelligence on an
Australian person who is overseas; or

(ii) undertaking, in accordance with.a direction under
paragraph ‘6(1)(e), an activity, or a series of activities,
that will, or is likely to, have a direct effect on an
Australianperson who is overseas; and '

(b) specify the circumstances in which the agency must, before
undertaking other activities or classes of activities, obtain an
authorisation under section 9 from the Minister.

(2) The responsible Minister may give written directions to be
observed: :

. (a) in the performance by the relevant agency of its functions; or

(b) in the case of ASIS—in the exercise of the powers of the
Director-General under section 33 or 34.

(3) Each agency head must ensure that the agency complies with any
direction given by the respensible Minister under this section..

(4) Directions under paragraph (2)(b) must not relate to a specific staff
member. :

Note: The Inspector-General of Intelligence and Security has oversight - .
powers in relation to Ministerial directions and authorisations given
" under this Act. See in particular section 32B.of the /nspector-General
of Intelligence and Security Act 1986 (which requires the Minister to
give a copy of a direction under this section to the Inspector-General -
.- of Intelligence and Security as soon as practicable after the direction is
given). :
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Functions of the agencies Part 2

Section 9

9 Ministerial authorisation

(1) Before a Minister gives an authorisation under this section, the
Minister must be satisfied that:

(@)

(b)

(c)

any activities which may be done in reliance on the
authorisation will be necessary for the proper performance of
a function of the agency concerned; and

there are satisfactory arrangements in place to ensure that
nothing will be done in reliance on the authorisation beyond
what is necessary for the proper performance of a function of
the agency; and

there are satisfactory arrangements in place to ensure that the
nature and consequences of acts done in reliance on the
authorisation will be reasonable, having regard to the
purposes for which they are carried out.

(1A) Before a Minister gives an authorisation under this sectionfor an
activity, or a series-of activities,-of a kind mentioned in
subparagraph. 8(1)(a)(i).or (ii), the Minister must also:

(@)

be satisfied that the Australian person mentioned in that
subparagraph is, or.is likely to be, involved in one or more -of
the following activities:
(i) activities that present a significant risk to a person’s
safety;
(i) acting for, or.on behalf of| a foreign power;
(iii) activities that are, or are likely to be, a threat to security;
(iv) activities related to the proliferation of weapons of mass
destruction or the movement of goods listed from time
to time in the Defence and Strategic Goods List (within
the meaning of regulation 13E of the Customs
(Prohibited Exports) Regulations 1958);
(v) -committing a serious crime by moving money, goods or
people;
~ (vi) committing a serious crime by using or transferring
intellectual property;
(vii) committing a serious crime by transmitting data or
signals by means of guided and/or unguided
" electromagnetic energy; and '
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Section 9

(b) if the Australian person is, or is likely to be; involved in an
activity or activities that are, or are likely to be, a threat to
security (whether or not covered by another subparagraph of
paragraph (a) in addition to subparagraph (a)(iii)}—obtain
the agreement of the Minister responsible for administering
the Australian Security Intelligence Organisation Act 1979.

(1B) In subsection (1A):

@

3)
(4)

)

Soreign power has the same meaning as in the Australian Security
Intelligence Organisation Act 1979.

security hasthe same meaning as in the Australian Security
Intelligence Organisation Act 1979.

Note: For serious:crime see section 3.

The Minister may give an authorisation in relation to:

(a) an activity, or class of activities, specified in the
authorisation; or .

(b) acts of a staff member or agent, or a class of staff members or
agents, specified (whether by name or otherwise) in the
authorisation; or .

(c) activities done for a particular purpose connected with the
agency’s functions. '

An authorisation is subject to-any conditions specified in it.

An authorisation must be in writing and must specify how long it
will have effect. The period of effect specified in an authorisation
for an activity, or a series of activities, of a kind mentioned in
subparagraph 8(1)(a)(i) or (ii), must not exceed 6 months.

If a Minister gives an authorisation under this section in relation to
an agency, the relevant agency head must ensure that a copy of the
authorisation is kept by the agency and is available for inspection
on request by the Inspector-General of Intelligence and Security.

10
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Section 10

10 Period during which authorisation has effect etc.

M

(1A)

@
€)

The Minister may, at any time before the day on which an
authorisation would cease to have effect, renew it for the length of
time specified in the renewal. However, the authorisation must not
be renewed unless the Minister is satisfied that it is necessary, for
the purpose for which the authorisation was given, for the
authorisation to continue to have effect.

The renewal (or any subsequent:renewal) of an authorisation for an
activity, or-a series of activities, of a kind mentioned in
subparagraph 8(1)(a)(i) or (ii), must be for a period not exceeding 6
months.

The Minister may vary or cancel an authorisation at any time.

A renewal, variation or cancellation of an authorisation must be in
writing.

11 Limits on agencies’ functions

M

@

The functions of the agencies are to-be performed only in the
interests of Australia’s national security, Australia’s foreign
relations or Australia’s national economic well-being and only to -
the extent that those matters are affected by the capabilities,
intentions or activities of people or organisations out51de Australia.

The agencies’ functions do not include:

(a) the carrying out of police functions; or

(b) any other responsibility for the enforcement of the law.
However, this does notprevent the agencies from:

(c) obtaining intelligence under paragraph 6(1)(a) or 7(a) and
communicating-any such intelligence that is relevant to
serious crime to the appropriate law enforcement authorities;
or

(d) in the case of DSD—performing the function set out-in
paragraph 7(d).

Note: For police functions and serious crime see section 3.
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Section 12

(2A) The agencies’ functions do not include undertaking any activity for
the purpose of furthering the interests of an Australian political
party or other Australian political organisation.

3) Subsection (1) does not apply to the functions described in
paragraphs 7(c) and (d).

12 Limits on agencies’ activities

An agency must not undertake any activity unless the activity is:
(a) necessary for:the proper performance of its functions; or
(b) authorised or required by or under another Act.

12A Special'responsibilities of Director and Director-General

Both the Director and the Director-General :must take all
reasonable steps to ensure that:
(a)  his or her agency is kept free from any influences or
_ considerations not relevant to the undertaking of activities as
mentioned in paragraph 12(a) or (b); and
(b) ‘nothing is done that might lend colour to any suggestion that
his or her agency is concerned to further or protect the
interests.of any particular section of the community, or with
undertaking any activities other than those mentioned in

paragraph 12(a) or (b).
13 Co-operation with other authorities

(1) Subject to any arrangements made or directions given by the
responsible Minister, an agency may cooperate with:
(a) Commonwealth authorities; and
(b) State authorities; and
~(c) authorities of other countries approved by the Minister as
being capable of assisting the agency in the performance of
its functions;- ‘
so far as is necessary for the agency to perform its functions, or so
far as facilitates the performance by thé agency of its functions.

Note: - For Commonwealth authority and State authority see section 3.
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Section 14

(2) An approval under paragraph (1)(c) must be in writing.

(3) Each agency head must ensure that a copy of any approval given
by the relevant responsible Minister is kept by the agency and is
available on request by the Inspector-General of Intelligence and
Security.

14 Liability for certain acts

(1) A staff member or agent-of an agency is not subject to any civil or
criminal liability for any act done outside Australia if the act is
done in the proper performance of a function of the agency.

(2) A person is not subject to any civil or criminal liability for any act
done inside Australia if: .
(a) the act is preparatory to, in support of, or otherwise directly
" connected with, overseas activities of the agency concemed;
and '
(b) theact: ‘ .
(i) taken together with an act, event, circumstance or result
~ that took place, or was intended to take place, outside
Australia, could amount to an offence; but
(ii) in the absence of that other act, event, circumstance or
result, would not amount to an offence; and

(c) the act is done in the proper performance of a function of the
agency. ‘ '

(2A) Subsection (2) is not intended to permit any act in relation'to
premises, persons, computers, things, or telecommunications
services in Australia, being: '

(a) an:act that ASIO could not do without a Minister authorising
it by warrant issued undeér Division 2 of Part III of the
Australian Security Intelligence Organisation Act 1979 or
under Part III of the Telecommunications (Interception) Act
1979; or c '

(b) an act to obtain information that ASIO could not obtain other
than in accordance with section 283 of the
Telecommunications Act 1997.
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Section 15

(2B) The Inspector-General of Intelligence and Security may give a

certificate in writing certifying any fact relevant to the question of
whether an act was done in the proper performance of a function of
an agency.

(2C) Inany proceedings, a certificate given under subsection (2B) is

prima facie evidence of the facts certified.

(3) In this section:

act includes omission.

staff member includes the Director and the Director-General.

‘15 Rules to protect privacy of Australians

(1) Theresponsible Minister in relation to ASIS, and the responsible

@

©))

4

&)

Minister in relation to DSD, must make written rules regulating the
communication and retention by the relevant agency of intelligence
information concerning Australian persons.

In making the rules, the Minister must have regard to the need to
ensure that the privacy of Australian persons is preserved as far as
is consistent with the proper performance by the agencies of their
functions.

Note: ‘For Australian persorn see section 3.

Before making the rules, the Minister must consult with: - o
(a) in‘the case of ASIS—the Director-General; and
(b) inthe case of DSD—the Director; and :

(c). in either case—the Inspector-General of Intelligence and.
Security and the Attorney-General.

For the purpose of consultations under paragraph (3)(c), the
Minister must provide a copy of the rules the Minister is proposing
to make to the Inspector-General of Intelligence and Security and
to the Attorney-General.

The agencies must not communicate intelligence information
concerning Australian persons, except in accordance with the rules.

14
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Section 15

Note: For intelligence information see section 3.

(6) The Inspector-General of Intelligence and Security must brief the
Committee on the content and effect of the rules if:
(a) the Committee requests the Inspector-General of Intelligence
and Security to do so; or
(b) the rules change.

Note: For Committee see section 3.

4
{
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Part 3 Establishment of ASIS and role of Director-General
Division 1 Establishment and control of ASIS

Section 16

Part 3—Establishment of ASIS and role of
Director-General

Division 1—Establishment and control of ASIS

16 Establishment of ASIS on é statutory basis

The organisation known as the Australian Secret Intelligence
Service is continued in existence in-accordance with this Act.

17 Appointment of Director-General
(1) There is to be a Director-General of ASIS.
(2) The Director-General is to-be appointed by the Governor-General.

(3) Before a.recommendation is made to the Govemor-General for the
appointment of a person as Director-General, the Prime Minister
must consult with the Leader of the Opposition in the House of
Representatives.

(4) The person who, immediately before the commencement of this
Act, held office as the Director-Géneral of ASIS continues, subject
to this Act, to hold the office for the remainder of the term for
which he orshe was appointed.

18 Control of ASIS
(1) ASIS is-under the control of the Director-General.

(2) The Director-General, under the Minister, is responsible for
managing ASIS and must advise the Mmlster in-‘matters relating to
ASIS

19 Briefing the Leader of the"Opposition about ASIS

The Director-General must consult regularly with the Leader of the
Opposition in.the House of Representatives for the purpose of*
keeping him or her informed on matters relating to ASIS.
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Administrative provisions relating to the Director-General Division 2

Section 20

Division 2—Administrative provisions relating to the
Director-General

20 Period of appointment

(1) The Director-General holds office for the period specified in the
instrument of appointment, but is eligible for re-appointment.

(2) The period must not be longer than 5 years.. '

21 Remuneration etc.

(1) The remuneration and other-conditions of appointment of the
‘Director-General ‘are as determined in wntmg by the responsible
Minister.

(2) For each determination, the responsible Minister must seek the -
advice of the Remuneration Tribunal and take that adv1ce into
account.

(3) Each determination must be published in the Gazette within 14
days after the determination is made. :

~ 22 Resignation

The Director-General may resign by glvmg a 51gned notice-of
resignation to'the:Governor-General. .

‘23 Termination of appointment

(1) ‘The Governor-General may terminate the appointmeént of the
Director-General for misbehaviour or physical or ‘mental
incapacity. :

(2) The Governor-General must terminate the appointment of the
Director-General if: :

(a) the Director-Geheral:
(i) becomes bankrupt; or
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Part 3 Establishment of ASIS and role of Director-General
Division 2 Administrative provisions relating to the Director-General

Section 24

(i1) applies to take the benefit of any law for the relief of
bankrupt or insolvent-debtors; or
(iii) compounds with his or her creditors; or
(iv) makes an assignment of his or her remuneration for the
benefit.of his or her creditors; or
(b) the Director-General is absent, except on leave of absence,
for 14 consecutive days or for 28 days in any 12 months; or
(c) the Director-General engages, except with the Minister’s
approval, in paid employment outside the duties of his or her
office; or » :
(d) -the Director-General fails, without reasonable excuse, to
comply with section 26 (disclosure of interests).

(3) The Governor-General may, with the Director-General’s consent,
retire the Director-General from office on the ground of incapacity
if the Director-General is:

(a) an eligible-employee for the purposes of the Superannuation
Act 1976; 01 o ‘

(b) a member of the superannuation scheme established by deed
under the Superannuation Act 1990. :

24 Acting Director-General

"(1) The Minister may appoint a person to act as the Director-General if
there is a vacancy in the office of the Director-General.

" (2) The Minister may appoint a person to-act.as the Director-General
during any period, or during all periods, when the Director-General
is. absent from duty or from Australia or is, for any reason, unable
to perform the duties of the office. :

(3) . Anything done by or in relationto a person purporting to act under
this section is not invalid merely because: '
(a) the occasion of the appointment had not arisen; or
(b) there was a defect or irregularity in connection with the
appointment; or o
(c) the appointment had ceased to have effect; or
(d) the occasion to act had not arisen or had ceased.
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Administrative provisions relating to the Director-General Division 2

Section 25

Note: See section 33A of the Acts Interpretation Act 1901 on acting
appointments.

25 Outside employment

The Director-General must not engage in paid employment that, in
the Minister’s opinion, conflicts or may conflict with the proper
performance of the Director-General’s duties.

26 Disclosure of interests by Director-General

The Director-General must give written notice to the Minister of all
interests, pecuniary or otherwise, that the Director-General has or
acquires and that could conflict with the proper performance of the
Director-General’s functions.

27 Delegation

(1) The Director-General may delegate to-a staff member (other than a
consultant) all or any of the powers of the Director-General that -
relate to the management of the staff of ASIS or the financial
management of ASIS.

Note: See sections 34A A, 34AB and 34A of the Acts Interpretation Act
1901 on delegations.- .

(2) The delegation must be in writing.
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Section 28

Part 4—Committee on ASIO, ASIS and DSD

28 Committee on ASIO, ASIS and DSD

(1) A Committee to be known as the Parliamentary Joint Committee
on ASIO, ASIS and DSD is to be established as soon as practicable
after the commencement -of this Act and after the commencement
of the first session of each Parliament.

(2) The Committee is to consist of 7 members, 3 of whom must be
Senators and -4 of whom must be members of the House of
Representatives.

(3) A majority of the Committee’s members must be Government
members.

Note: For more detailed provisions on the appomtment of members see
Part 3 of Schedule 1.

29 Functions of the Committee

(1) The functions of the Committee are:

(a) to review the administration-and expenditure of ASIO, ASIS
and DSD, including the annual financial statements ASIO,
ASIS and DSD; and

(b) toreview any matter in relation to ASIO ASIS or DSD
referred to the Committee by:

(1) theresponsible Minister; or ,
(ii) aresolution of either House of the Parliament; and
(c) to.report the Committee’s comments and recommendations
“to each House of the Parliament and to the responsible
" Minister.

(2) The Committee may, by resolution, request the responsible
Ministerto refer a matter in relation to the activities of ASIO,
ASIS or DSD (as the case may be) to the Commiittee, and the
Minister may, under paragraph (1)(b) refer that matter to the
Committee for review.

20 Intelligence Services Act 2001  No. 152, 2001



Committee on ASIO, ASIS and DSD Part4

Section 30

(3) The functions of the Committee do not include:

(a) reviewing the intelligence gathering prlOI‘lthS of ASIO, ASIS
-or DSD; or

(b) reviewing the sources of information, other operational
assistance or operational methods available to ASIO, ASIS or
DSD; or .

(c) reviewing particular operations that have been, are being or

- are proposed to be undertaken by ASIO, ASIS or DSD; or

(d) reviewing information provided by, or by an agency of, a
foreign government where that government does not consent
to the disclosure of the information; or

(e) reviewing an aspect of the activities of ASIO, ASIS or DSD
that does not affect an Australian person; or

(f) reviewing the rules made under section 15 of this Act;or

(g) -conducting inquiries into individual complaints about the -
activities of ASIO, ASIS or DSD.

Note: _For Australian person see section 3.

30 Agency heads and Inspector-General of Intelligence and Security
to brief the Committee :

For the purpose of performing its functions, the Committee may
request the following people to-brief the Committee:

(a) the Director-General of Security;
" (b) the Director-General of ASIS;
(ba). the Director of DSD;
(c) the Inspector-General of Intelligence and Security.

Note: The Cominittee cannot require anyone briefing the Committee to
disclose operationally sensitive information (see clause 1 of
Schedule 1).

. 31 Annual report

As soon as practicable after each year ending on 30 June, the = )
Committee must give to the Parliament a report on the activities of
-the Committee during the year.
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Section 32

32 Schedule 1

Schedule 1 contains further provisions about the Committee.
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Staff of ASIS Part 5

Section 33

Part 5—Staff of ASIS

33 Employment of staff

(1) The Director-General may, on behalf of the Commonwealth,
employ by written agreement such employees of ASIS as the
Director-General thinks necessary for the purposes of this Act.

(2) The Director-General, on'behalf of the Commonwealth, has all the
rights, duties :and powers of an-employer in respect of the
engagement, and employment, of-employees of ASIS.

(3) The Director-General may:determine the terms and conditions on
which employees are to be employed. Before makinga
determination the Director-General must consult with the
employees who are to-be subject to the terms and conditions of the
determination. '

34 Engagement of consultants |

(1) The Director-General may, on behalf of the Commonwealth,
engage as consultants persons having suitable qualifications and |
experience. k '

(2) The engagement of a consultant must be by written agreement.

(3) The terms and conditions of engagement are those determined by
the Director-General from time to time:

35 Applicability of principles of Public Service Act 1999

Although employees of ASIS are not employed under the Public
Service Act 1999, the Director-General must adopt the principles of
that Act in relation to employees of ASIS to the extent to which the
Director-General considers they are consistent with the effective
performance: of the functions of ASIS.
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_ Section 36

36 Special provisions relating to existing staff

A person who, immediately before the commencement of this Act,
was employed in ASIS under a written agreement continues to be
employed on the terms and conditions specified in that agreement,
unless he or she agrees to accept other terms and conditions.

37 Staff grievances

(1) The Director-General must:
(a) establish procedures relating to-the consideration-of
grievances of employees and former employees of ASIS; and
(b) determine the classes of ASIS actions that are to be subject to
the grievance procedures.

(2) In establishing the procedures and determining the classes of
action, the Director-General must:
(a) adopt the principles of the Public Service Act 1999 to the
" extent to which the Director-General considers they are
consistent with the effective performance of the functions of
ASIS; and

(b) consult with the employees of ASIS

(3) The procedures must include the following matters:
(a) initial consideration of grievances by the Director-General or
a person authorised in writing by the Director-General;
(b) -establishment of Grievance Review Panels chaired by
independent Chairs to make determinations rev1ewmg initial
considerations of grievances.

(4) The Director-General must implement a determination of a
Grievance Review Panel to the extent that it is w1th1n his or her.
power to do so.

(5) Inthis section:

action includes a refusal or failure to act.
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Staff of ASIS Part 5

Section 38

ASIS action means action taken after the commencement of this
Act by the Director-General or an employee of ASIS that relates to.
an ASIS employee’s employment.

38 Application of Crimes Act

The Director-General and staff members of ASIS are
Commonwealth officers for the purposes of the Crimes Act 1914.
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Part 6 Miscellaneous.

Section 39

Part 6—Miscellaneous

39 Communication of certain information—ASIS

(1) A person is guilty of an offence if: :

(a) the person communicates any information or matter that was
prepared by or on behalf of ASIS in connection with its
functions or relates to the performance by ASIS of its
functions; and . ‘ '

(b) the information or matter has come to the knowledge or into
the possession of the person by reason of:

(1) his or her being, -or having been, a staff member or
agent of ASIS; or

(ii) his or her having.entered into any contract, agreement or
arrangement with ASIS; or

(iii) his.or her having'been an employee or agent of a person
who has entered into a contract, agreement or
arrangement with ASIS; and

(c) the communication was not made:

(i) to the Director-General or a staff member by the person
in the course of the person’s duties as a staff member; or

(ii) to the Director-General or a staff member by the person
in accordance with a contract, agreement or
arrangement;-or - ‘

(iii) by the person in the course of the person’s duties as a
staff member or agent, within the limits of authority
conferred on the person by the Director-General; or

(iv) with the approval of the Director-General or of a staff
member having the authority of the Director-General to
give such an approval.

Penalty: Imprisonment for 2 years or 120 penalty units, or both.

(2) A prosecution for an offence against subsection (1) may be
instituted only by the Attorney-General or with the
Attorney-General’s consent.
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Miscellaneous Part 6

Section 40

40 Communication of certain information—DSD

(1) A personis guilty of an offence if:

(a) the person communicates any information or matter that was
prepared by or on.behalf of DSD in connection with its
functions or relates to the performance by DSD of its
functions; and '

(b) the information or matter has come to the knowledge or into
the possession of the person by reason of:

(1) his or her'being, or having been, a staff member of
DSD; or :

(i1) his or her having entered into any contract, agreement or
arrangement with DSD; er

(iii) his or her having been an employee or agent of a person
who has entered into a contract, agreement or
arrangement with DSD; and

(c) the communication was not made: .-

(i) to the Director or a staff member by the-person in the
course of the person’s duties as a staff member; or
(1i). to the Director or a staff member by the person in
accordance with a contract, agreement or arrangement;
or ’

(iii) by the-person in the course of the person’s duties as a
staff member, within the limits of authority conferred on
the person by the Director; or

(iv) with the approval of the Director or of a staff member
having the authority of the Director to give such an
approval. ‘

Penalty: Imprisonment for 2 years or 120 penalty units; or both.

(2) A prosecution for an offence against subsection (1) may be
instituted only by the Attorney-General or with the
Attorney-General’s consent.

- 41 Publication of identity of staff

(H A persbn. is guilty of an offence:
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Part 6 Miscellaneous

~ Section 42

(a) if:
(i) the person identifies a person as being, or having been,
an agent or staff member of ASIS; and
(ii) the identification is not of the Director-General or such
other persons as the Director-General determines; or
() if: '

(i) the person makes public any information from which
the identity of such a person could reasonably be
inferred, or any information that could reasonably lead
to the identity of such a person being established; and

(ii) -the Minister-or Director-General has not-consented in
writing to the information being made public; and
 (iii) the information has not been made public by means of
broadcasting or reporting proceedings of the Parliament
(other than proceedings of the Committee) as authorised
by the Parliament.

Penalty: Imprisonment for 1 year or 60 penalty units, or both.
Note: ;’ " For staff member see section 3.
(2) A prosecution for an offence against subsection (1) may be

- instituted only by the Attorney-General or w1th the
Attorney-General’s consent.

42 Annual repor‘t‘

As soon as practicable after each year ending on 30 June, the
Director-General must give to the Minister a.report on the activities
of ASIS during the year.

43 Regulations

The Governor-General may make regulations prescribing matters:
(a) required or permitted to be prescribed by this Act; or
(b) necessary-or convenient to be prescribed for carrymg out or
glvmg effect to this Act.
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Committee on ASIO, ASIS and DSD Schedule 1
Definitions Part 1A

Clause 1A

Schedule 1—Committee on ASIO, ASIS and
DSD

Note: See section 32.

Part 1A—Definitions

1A Definitions
In this Schedule, unless the contrary intention appears:
agency means. AS10, ASIS or DSD. ”

agency head means:
(2) the Director-General of Security; or
(b) the Director-General of ASIS; or
(¢) the Director of DSD. - ’

operationally sensitive information means information:

(a) about sources of information, other operational assistance or
operational methods available to ASIO, ASIS or DSD; or

{(b) about particular operations that have been, are being.or are
proposed to be undertaken by ASIO, ASIS or DSD; or

, (c) provided by, or by an agency of, a foreign government where

that government does not consent to the public disclosure.of
the information. ‘ : :

responsible Mim'stér, in relation to the review of a matter, means
the Minister responsible for the-agency concerned in relation t
that matter. ’
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Schedule 1 Committee on ASIO, ASIS and DSD
Part 1 Procedure

Clause 1

~Part 1—Procedure

1 Committee must not require certain information to be disclosed v

The Committee must not require a person or body to disclose to the
Committee operationally sensitive information or information that
would or might prejudice Australia’s national security or the
conduct of Australia’s foreign relations.

- 2 Power to obtain information.and documents

M

@

3

@)

)

The Chair or another member authorised by the Committee may
give a-person written notice requiring the person to appear before
the - Committee to give evidence or to produce documents to the
Committee.

The notice must specify the .day on which, and the time and place
at which, the person is required to appear or to produce documents.

“The day must not be less than 5 days after the day on which the

notice is given to the person.

The notice must also specify the nature of the evidence or
documents to be provided to the Committee, and in the case of
documents, the form in which they are to be provided.

A requirement under this clause must not be made of:
(a) an agency head; or ,
(b) a staff member or agent of an agency; or
(c) the Inspector-General of Intelligence and Security; or
(d) a member of the staff of the Inspector-General of Intelligence
and Security.

A requirement under this clause may only be made of a person if
the Committee has reasonable grounds for believing that the person
is capable of giving evidence or producing documents relevant to a
matter that the Committee is reviewing or that has been referred to
the Committee. :
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Committee on ASIO, ASIS and DSD Schedule 1
Procedure Part 1

Clause 3

(7) The Commonwealth must pay-a person who has been given a

notice requiring the person to appear before the Committee such
allowances for the person’s travelling and other expenses as arée
prescribed. '

3 Provision of information to Committee by ASIO, ASIS and DSD

1

The Chair or another member authorised by the Committee may

~ give a written notice to an.agency head requiring him or her to

@

&)

@

(5

appear before the Committee to give evidence or to produce
documentsto the Committee.

The notice must specify the day on which, and the time and place
at which, the agency. head is required to appear or to produce
documents. The day must not be less than 5 days afterthe day on
which the notice is given to the agency head.

The notice must also specify the nature of the evidence or
documents to be provided to the Committee, and in the case of
documents, the form in which they are'to be provided.

A requirement under this clause may only be made of the agency -
head if the Committee has reasonable grounds for believing that
the agency head is capable of giving evidence or producing
documents relevant to a matter that has been referred to the
Committee.

The evidence is to be given by:

(a) if the agency head nominates a staff member to give the
evidence—the staff member or both the staff member and the
-~ agency head; or
(b) in any other case—the agency head.

4 Certificates by Minister

1

If:

(a) ‘a person is about to give or is giving evidence to the
Committee or is about to produce a document to the
Committee (whether or not required to do so under clause 2
or 3); and '
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Schedule 1 Committee on ASTIO, ASIS and DSD:
Part 1 Procedure

Clause 4

(b) a Minister responsible for an agency is of the opinion that, to
prevent the disclosure of operationally sensitive information:
(i) the person (not being an agency head) should not give

evidence before the Committee; or
(i) the person should not give evidence before the
. Committee relating to a particular matter; or
(iii) in a case where a person has commenced to give
evidence before the Committee:
(A) the person should not continue to give evidence
‘before the Committee; .or
(B) the person:should not give, or continue to give,
evidence relating to a particular matter before
the Committee; or

(iv) the person should not produce documents to the
Committee; or
(v) the person should not produce documents of a particular
kind to the Committee;
the Minister may give to the presiding member of the Committee a
certificate in relation to the matter stating the Minister’s opinion.

(2) The Minister’s certificate must also specify:

(a) in a case to which subparagraph (1)(b)(ii) or (v) applies—the
matter in relation to which the Minister is satisfied that the
person should not give, or continue to give, evidence, or
specifying the kind of documents that the Minister is satisfied -
the person should not produce, as the case requires; and

(b) in a case to which sub-subparagraph (1)(b)(iii)(B) applies—
the matter in relation to which the Minister is satisfied that
the person should not give, or continue to give, evidence.

(3) The Minister must give a.copy of a certificate under subclause (1)
to the President of the Senate, to the Speaker of the House of
‘Representatives and to the person required to give evidence or
produce documents.

(4) A decision of the Minister under subclause (1) must not be
questioned in any court or tribunal. ’
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Committee on ASIO, ASIS and DSD Schedule 1
Procedure Part1

Clause 5

(5) Where the Minister gives a certificate under subclause (1) in
relation to a person:

(a) if the certificate states that the person should not give, or
continue to give, evidence before the Committee—the-
Committee must not receive, or continue to receive, as the
case may be, evidence from the person; or

(b) if the certificate states that the person should not give, or
continue to give, evidence before the Committee relating to a
particular matter—the Committee must not receive, or
continue to receive, as the case may be, evidence from the
‘person relating to:that matter; or

(c) if the certificate states that the person should not produce’
documents, or documents of a particular kind, to the
Committee—the Committee must not receive documents, or
documents of that kind, as the case may be, from the person.

5 Evidence
(1) The Committee may take evidence on oath or affirmation.

(2) The member presiding may administer an oath or affirmation-to a
witness appearing before the Committee.

(3) The oath or affirmation is an oath or affirmation that the evidence
the person will give will be true.

(4) To avoid doubt, the Committee is not to be taken to be an
Australian court for the purposes of the Evidence Act 1995.

*. 6- Publication of evidence or contents of documents

(1) Subject to this clause, the-Committee may disclose or publish, or
authorise the disclosure orpublication of:
(a) any evidence taken by the Committee; or
(b) the contents of any document produced to the Committee.

(2) If the evidence is taken, or the document is produced, in a review
conducted in private, the Committee must not disclose or publish,
or authorise the disclosure or publication of the evidence or the
contents of the document without the written authority of:
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Schedule 1 Committee on ASIO, ASIS and DSD
Part 1 Procedure

-Clause 7

(a) if the person who gave the evidence or produced the
document is a staff member of an agency—the agency head;
or

(b) in-any other case—the person who gave the evidence or
produced the document.

~ (3) Subclause (2) does not apply:

- (a) ifthe evidence, or the contents of the document, have already
been lawfully disclosed or published; or
(b) in relation to a matter of which the Committee has become
aware otherwise than because of the giving of any evidence
before, or the production of any document to, the Committee:

(4) The Committee must not disclose or publish, or authorise the
disclosure or publication of, the evidence, or the contents of the
document, if the disclosure or publication would disclose a matter
that the Commiittee is not, under clause 7, permitted to disclose in-a
report to-a House of the Parliament.

(5) The Committee may obtain the advice of the responsible Minister
or responsible Ministers concerned as to whether the disclosure or
publication might disclose a matter of that kind.

(6) This clause has effect despite section 2 of the Parliamentary
Papers Act 1908. '

(7) If the evidence, or the contents of the document, are disclosed or
published under this clause, section4 of the Parliamentary Papers
Act 1908 applies to the disclosure or publication as if it werea .-
publication under an authority given under section 2 of that Act.

7 Restrictions on disclosure to Parliament

(1) The Committee must net disclose in a report to a House of the
Parliament: ' .
(a) the identity of a person who is or has been a staff member of
-ASIO or ASIS or an agent of ASIO, ASIS or DSD; or -
(b) ‘any information from which the identity of such a person
could reasonably be inferred; or »
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Committee on ASIO, ASIS and DSD Schedule 1
Procedure Part 1

Clause 8

(c) operationally sensitive information or information that would
or might prejudice:
(i) Australia’s national security or the conduct of
Australia’s foreign relations; or

(ii) the performance by an agency of its functions.

(2) Anagency head may determine that paragraphs (1)(a) and (b) do
not apply to the identification of specified staff members or agents .
of his or her agency, and the determination has effect accordingly.

(3) The-Committee must obtain the advice of the responsible Minister
or responsible Ministers concerned as to whether the disclosure of
any :part of the report would or might disclose a matter referred to
in subclause (1).

(4) The Committee must not present a report of the Committee to a
House of the Parliament if a responsible Minister concerned has
advised that the report or a part of the report would or might
disclose such a matter.

8 Continuance of evidence

1) If:
(a) any evidence or document about a matter has been taken by
or produced to‘the Committee as constituted at a time; and
(b) the Committee as so constituted has ceased to exxst before
reporting on the matter;
.the Commiittee as constituted at a later time, whether during the
same or another Parliament, may consider the evidence or
document as if the evidence or document had been taken by or
produced to it.

(2) Clause 9 applies to each member of the later Committee as if the .
evidence or document had beentaken or produced to that
Committee.
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Schedule 1 Committee on ASIO, ASIS and DSD
Part 2 Offences

Clause 9

Part 2—Offences

9 Offences relating to publishing or disclosing evidence or

documents

(1) A person (including a member) is guilty of an offence if:
(a) the person discloses or publishes any evidence taken by, or
the:contents of any decument produced to, the Committee in
a review.conducted in private; and ‘
(b) the disclosure or publication is not authorised in writing by:
(i) if the person who gave the evidence or produced the
document is a staff member of -an agency—the agency
head; or
(ii) in any other case-—the person who gave the evidence.or
produced the document; and
(c) the disclosure or publication is of evidence; or is of the
contents of a document, that has not already been lawfully
disclosed or published.

(2) Subclause (1) does not apply to the disclosure or publication by a -
person of a matter of which the person has become aware
otherwise than because of the giving of any -evidence before, or the
production of any document to, the Committee.

Penalty: Imprisonment for 2 years or 120 penalty units, or both.

(3) Subclause (1) has effect despite section 2 of the Parltamentary
Papers Act 1908.

(4) Inthisclause:

Committee includes the Parliamentary Jomt Commlttee on the
Australian Security Intelligence Organisation.

Note: The Parliamentary Joint Committee on the Australian Security
Intelligence Organisation (established under the Australian Security
Intelligence Organisation Act 1979) ceased to exist when the
Parliamentary Joint Committee on ASIO, ASIS and DSD was
established. However, the records of the earlier Committee were
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Commiittee on ASIO, ASIS and DSD Schedule 1
Offences -Part 2

Clause 10

transferred to the Parliamentary Joint Committee on ASIO, ASIS and
DSD.

-10. Offences relating to giving evidence or producing documents

M

@

3)

)

©)

©

A pefson who has been given a notice requiring the person to

appear before the Committee is guilty of an offence if the person:

(a) fails to attend as required by the notice; or

(b) havingnot been excused-or released by the Committee, fails
to attend and report from day to day; or

(c) refuses or failsto be sworn or to make an affirmation; or

(d) refuses or fails‘to answer a question, not being a:question
about a matter in respect-of which a certificate has been

" issued under clause 4, that the Committee requires the person

to answer.

Penalty: Imprisonment for 6 months or 30 penalty units, orboth.

Subelause (1) applies to a staff member who is nominated by an
agency head under subelause 3(5).to appear before the Committee
to give evidence. »

Paragraph (1)(d) does not apply if the answer to the question would -

tend to incriminate the person.

A person who has been given a notice requiring the person to

-produce a document, not being a document in respect of which a

certificate has been issued under clause 4, to the Committee is
guilty of an offence if the person refuses or fails to produce:the
document. :

Penalty: Imprisonment for 6 months or 30 penalty units, or both.

Subclause (4) does not apply if the producing of the document
would tend to mcr1mmate the person.

A person is guilty of an offence if the person:
“(a) gives evidence to the Committee; and
(b) does so knowing that the evidence is false or mlsleadmg ina
material particular.
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Schedule 1 Committee on ASIO, ASIS and DSD-
Part 2 Offences

Clause 11

Penalty: Imprisonment for 2 years or 120 penalty units, or both.

11 Protection of witnesses

(1) A person who causes or threatens to cause any detriment to another
person with the intention that the other person or a third person
will: v

(a) not attend as a witness before the Committee; or

(b) give false evidence or a falsified document to the Committee;
or '

(c) withhold:true evidence or a document from the Committee; ‘
is guilty of an offence.

Penalty: Imprisonment for 5 years or 300 penalty units, or both.

(2) A person who otherwise improperly influences another person with
the intention that the other person or a third person will:

(a) not attend as a witness before the Committee; or

(b) give false-evidence or a falsified document to the Committee;
or )

(c) withhold true evidence or a document from the Committee;
is guilty of an offence.

Penalty: Imprisonment for 5 years or 300 penalty units, or both,

(3) A person who causes or threatens to.cause any detriment to another
person because that other person or a third person appeared before
the Committee or produced a document to the Committee is guilty .
of an offence.

Penalty: Imprisonment for 5 years or 300 -penalty units, or both.

12 Secrecy

(1) A personwho is or has been a member, or amember of the staff, of
the Committee is guilty -of an offence if the person, directly or
indirectly: ' :
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Committee on ASIO, ASIS and DSD Schedule 1
Offences Part2

Clause 13

(a) makes a record of, or discloses or communicates to a person,
any information acquired because of holding the office or
employment; or

(b) produces to a person a document provided-to the Committee
for the purposes of enabling the Committee to perform its
functions;. » .

and the action of the person is not carried out for the purposes of
enabling the:Committee to-perform its functions.

Penalty: Imprisonment for 2 years or 120 penalty units, or both.

(2) A-person who is or has been:a member, or a member of the staff, of
the Committee must not be required to:

(a) produce in a court a document of which he or she has
custody, or to which he or she has access, because of his or
herposition as'a member, or a member of the staff, of the
:Committee; or

(b) disclose or to. communicate to a court any information
obtained by him or her because of such a position.

(3) In this clause:

produce includes permit access to.

13 Prosecution of offences

A prosecution for an offence against this Part can be instituted only
by the Attorney-General or with the Attorney-General’s consent.
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Schedule 1 Committee on ASIO, ASIS and DSD
Part 3 Administration

Clause 14

Part 3—Administration

14 Appointment of members

(1) The members who are members of the House of Representatives
must be appointed by resolution of the House on the nomination of -
the Prime Minister.

(2) Before nominating the members, the Prime Minister must consult
with the Leader of each recognised political party thatis =
represented in the House and does not form part of the
Government.

(3) The members who are Senators must be appointed by resolution of
the Senate on the nomination of the Leader of'the Government in
the Senate.

(4) Before nominating the members, the Leader of the Government in
the Senate :must consult with the Leader of each recognised
political party that is represented in the Senate and does not form
part of the Government.

(5) In nominating the members, the Prime Minister and the Leader of
the Government in the Senate must have regard to the desirability
of ensuring that the composition of the Committee reflects the
representation of recognised-political parties in the Parliament.

6) A person is not eligible for appeintment as a member if the person
: p the p
1s: )
(a) a Minister; or
(b) the President of the Senate; or
(c) the Speaker of the House of Representatives.

15 Term of office

» (1) A member holds office during the pieasure of the House of the
Parliament by which the member was appointed. '
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Committee on ASIO, ASIS and DSD Schedule 1
Administration Part 3

Clause 16

(2) A member ceases to hold office as a member:
(a) when the House of Representatives expires by the passing of
time or is dissolved; or
(b) if'the person becomes the holder of an office specified in any
of the paragraphs of subclause 14(6); or

"(c) if the person ceases to be a member of the House of the
Parliament by which the person was appointed; or
(d) if the:person resigns the office.

(3) A member who is.a Senator may resign his or her office by giving
a signed notice of resignation to the President of the Senate.

(4) A member who is a member of the House of Representatives may
resign his or her office by giving a signed notice of resignationto .
the Speaker of the House of Representatives.

(5) Either House of the Parliament may appoint one of its members to
fill'a vacancy among the'-members of the Committee appointed by
that House, -

16 Chair

(1) There must be a Chair of the Committee who must be a
Government member elected by the members from time to time.

(2) The Chair-holds office during the pleasure of the Committee.

(3) A person holding office as Chair ceases to hold the office if:
(a) the person ceases to be a member; or
(b) the person resigns the office.

(4) A person holding office as Chair may resign the office by giving a
signed notice of resignation to a meeting of the Committee.

17 Meetings

(1) The Committeé may meet at-such times and, subject to
subclause (3), at such places in Australia as the Committee decides
by resolution or, subject to a resolution of the Committee, as. the
Chair decides.. ‘
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Schedule 1 Committee on ASIO, ASIS and DSD
Part 3 Administration

Clause 18

(2) The Committee may meet and transact business even though the
Parliament has been prorogued.

{(3) Before the Committee or the Chair decides a place of meeting, the
Chair must obtain advice from each of the agency heads as to the
suitability of the place.

(4) The Chair must preside at all meetings of the Committee at which
he or she is present.

(5) If the ‘Chair is not present at a meeting of the Committee, the
‘members present are'to appoint a member to preside, and the
member so appointed may exercise, in relation to the meeting and
any matter arising out of the meeting, any of the powers of the
Chair.

(6) The Committee must keep minutes of its proceedings.

18 Quorum

(1) Atameeting of the Committee, a quorum is constituted if:
(a) at least 4 members are present; and

(b) subject to subclause (2), a majority of the members present
are Government members. '

(2) There may be an equal number of Government members and -
non-Government members if the presiding member is a
Government member. .. '

19 Voting at meetings

(1) A question arising at a meeting is to be decided by a majority of
the votes of the members present and voting.

(2) The member presiding at the meeting has a deliberative vote,

(3) The member presiding at the meeting has a casting vote if votes are
equal. ’ S
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Committee on ASIO, ASIS and DSD Schedule 1
Administration Part3

Clause 20

20 Proceedings

(1) The proceedings of the Committee are to be conducted in the
manner determined by the Committee.

(2) The Committee must not, without the approval of the Minister
responsible for ASIO, the Minister responsible for ASIS and the -
Minister responsible for DSD, conduct.a review in public.

(3) Atareview conductedin private, the Committee may give
directions as to the persons who may ‘be present. In giving such
directions, the Committee must have regard to the requirements of
.security .and any other matters the Committee thinks fit.

21 Staff of the Committee must be cleared for 's'ecu_ri'ty purposes

Each member of the staff of the Committee must be cleared for .
security purposes to the same level.and at the same frequency as
staff members of ASIS. :

22 Protection.of information and documents . .

(1) The Committee must make arrangements acceptable to all of the
agency heads for the security of any information held and any
records made by the Committee.

(2) The Committee must ensure that any documents having a national
security classification provided to the Committee are returned .as
soon as possible after the members have examined them.

[Minister's second reading speech made in—
House of Representatives on 27 June 2001
Senate on 24 September 2001]

(126/01)
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Part 2 Functions of the agencies

Section 6

Part 2—Functions of the agencies

6 Functions of ASIS

N

I (1) The functions of ASIS are:

3 : (a) to obtain, in accordance with the Government’s

P requirements, intelligence about the capabilities, intentions or

P activities of people or organisations outside Australia; and

(b) to communicate, in accordance with the Government’s
requirements, such intelligence; and

(c) to conduct counter-intelligence activities; and

(d) to liaise with intelligence or security services, or other

P authorities, of other countries; and

; j (e) to undertake such other activities as the responsible Minister

L directs relating to the capabilities, intentions or activities of
people or organisations outside Australia.

n (2) The responsible Minister may direct ASIS to undertake activities
referred to in paragraph (1)(e) only if the Minister:
(a) has consulted other Ministers who have related
responsibilities; and

1 (b) is satisfied that there are satisfactory arrangements in place to
'-1\' ensure that, in carrying out the direction, nothing will be

b done beyond what is necessary having regard to the purposes
f " for which the direction is given; and

‘1 (c) is satisfied that there are satisfactory arrangements in place to
1 ensure that the nature and consequences of acts done in
carrying out the direction will be reasonable havmg regard to
the purposes for which the directiori is given.

[

(3) A direction under paragraph (1)(e) must be in writing.

~ (4) In performing its functions, ASIS must not plan for, or undertake,
R paramilitary activities or activities involving violence against the
person or the use of weapons.

Note 1A:  For paramilitary activities see section 3.
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Part 1 Preliminary

[\ paramilitary activities means activities involving the use of an
- | armed unit (or other armed group) that is not part of a country’s
. official defence or law enforcement forces.

“ permanent resident has the same meaning as in section 4 of the
Australian Security Intelligence Organisation Act 1979.

police functions means:
(a) the arrest, charging or detention of suspected offenders; or

(b) any other activity undertaken for the purposes of prosecuting,
or for determining whether to prosecute, an offence.

responsible Minister means:
(a) in relation to ASIO—the Minister responsible for ASIO; and
(b) in relation to ASIS—the Minister responsible for ASIS; and
(c) in relation to DSD—the Minister responsible for DSD.

serious crime means conduct that, if engaged in within, or in
connection with, Australia, would constitute an offence against the
law of the Commonwealth, a State or a Territory punishable by
imprisonment for a period exceeding 12 months.

staff member means:

(a) in relation to ASIO—a member of the staff of ASIO (whether
an officer or employee of ASIO, ora person who is made
available by another Commonwealth or State authority or
other person to perform services for ASIO); and

(b) inrelation to ASIS—a member of the staff of ASIS (whether
an employee of ASIS, a consultant to ASIS, or a person who
is made available by another Commonwealth or State
authority or other person to perform services for ASIS); and

(c) in relation to DSD—a member of the staff of DSD (whether
an employee of DSD, a consultant to DSD, or a person who
is made available by another Commonwealth or State
authority or other person to perform services for DSD).

State authority includes:

(a) a Department of State of a State or Territory or a Department
of the Public Service of a State or Territory; and
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under section 6(1)(e) of the Intelligence Services Act 2001, ASIS to undertake activities designed
to disrupt the capabilities, intentions or activities of people or organisations outside Australia in
relation to terrorism. As required by section 11 of the Act, this would only be performed in the
interests of Australia’s national security, foreign relations or national economic well-being.
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