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BirILDING MARKET LIQUIDITY 

This is a brief sununaw of history, and fmure policy suggestions, based on trenqs . 
. in 1narket liquidity, as reflected in the attached charts. · 

. . Chart 1 shows liquidity crises the first President Bush faced and what that 
acbn.inistration resolved (though probably too late to win reelection). As that administration began, 
liquidity was available through the speculation of the ... ~~ S&L era." The administration endured .the 
pain..of fi:xing the S&L crisis, but lost reelection in the fallout of a recession-inducing 1991 rate 
spike (when Iraq invaded Kuwait). · 

The course which had been charted by } anuary 1993, however, supported five . 
. years· of market harmony (even overcoming a bond market debacle in 1994 and the 1997 Asian 
financial crisis) . . 

.·.Chart 2 starts with that period of harmony ( 1992-98) and illustrates new liquidity 
problems now affecting the U.S. business economy; A prompt return. to trends like those of 1992 
to. 1998 would· almost certainly help the current administration in 2002 and 2004. 

How CAN THE C'URREITT TREND CHANG:B? 

On Chart 2, point. A is the· date when the SEC opened trading for highly-rated asset 
securitization products backed by non-mqrtgage assets. That is when the SEC enacted Rule 3a-7 
(and associated revisions to other rules). Th.ose rules allow creation of conservative and highly · 
liquid securitization structures that can quickly liquefy businesses in crisis, while reducing risks for 
investors. 

In} 99 8, point B on Chart 1 seems to be a rurning pointin market liquidity. This is 
when the SEC's amended Rule 2a-7 became effective. That rule now restricts market access for 
highly-rated securitization instruments that had, theretofore, demonstrated substantial market 

· liquidity. . · · · 

01U7096$.1 

Initially, the SEC applied the amended rule to existing and new asset~backed 
secuntJ.es .. That precipitated a ''fire sale" liquidation of formerly qualified securities. The "fire 
sale" ended in November of 1998, when pre-July 1, 1998, securities were grandfathered at the 
same time the Fed cut interest rates. 

The adverse base trend of illiquidity has not been overcome, however, because 
nobody has yet found a satisfactory solution to reopen trading for new issues affected by the 1998 
amendn1ents. · 

The latest rate spike (September 2000 ·to January 2001) started at a time of , 
confusion over accounting policy and abated with the Fed's recent rate relief and resolution of 
several generaLaccounting issues. This "spike" should continue to ease somewhat as concerns 
over FASB's Statement 140 abate. 

Most businesses, however, ·are likely to continue to suffer from high spreads until 
there is a workable solution to the Rule 2a-7. "large obligor" problem. We are preparing a 
proposal that could form a basis to resolve that issue. · , 
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FOLEY & LARDNER 
ATIORNEYS AT LAW 

I 50 WE:$T JE:rl"E:t'\$ON AVENUE, surtE I 000 
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TE:L,E:PMONE: 1j I 31 963~6200 
F'ACSIMILE: (:3 I ,3) St;;:3~~oe 

FACSIMILE TRANSMISSION 

Total # of Pages 4 (including this page} 

TO: PHONE: PAX#; 

.Richard F. Hohlt 202-833-8999 . 202-833-1587 

MESSAGE: 

Rick: 

From: · Frederick L. Feldkamp 

Sender's Direct Dial: 313-963-9608 

Date: May 2, 2001 

·Client/Matter No: 

User ID No: 0011 

·~ 

Per our conversation this morning, attached are the analysis and charts. 

011,340510.1 

Operator: 

If there are any problems with thi$ transmission or if you have not 
received all of the pages, please call (313) 9~3-6200. 

Time.Sent: Return Original To: 

·. Frederick L Feldkamp 

CONFIDENTIALITY NOTICE; THE INFORMATION CONTAINED IN THIS FACSIMILE MESSAG.t; 1$ INTENDED ONLY FO~ THE PERSONAL· AND 
CONFIDENTIAL U$t; OF THE·. DESIGNATED RECIPIENTS NAMEO ABOVE. THIS MESSAGE MAY 8E AN ATTORNEY-CLill:NT 
COMMUNICAllON, AND AS SUCH IS PRIVIL5GEO AND CONFIDENTIAL- IF' il·IEi READER OF THIS MEiSSAGE IS NOT ii-IE INTENDED 
RECIPIENT OR ANY A.GENT RESPONSIBLE FOR DELIV~RING IT TO THi; INTENDED RECIPIENT, YOU ARE HEREaY NOTIFIED THAT YOU 
HAVE RECEIVED r~us.DOCUMENi IN ERROR. ANO THAT ANY REVIEW, DISSEMINATION, DISTRIBUTION Oft COPYING OF THIS MJ:SSAGE:: 
IS STRICTLY PAO!-UBITED. IF YOU HAVE RGC~IVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMBDIAiJ:LY BY 
·r~L5PHONE AND fti;.TURN THE OR.1131NAL MESSAGE 10 US. BY MAIL. iHANI< YOU. 

Cover Page 1 qfJ 
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Phone 2418-557-6101 X38 
Home PhoneG - lbH6l I . 
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- .. : 

I WIU.. BE IN WASHINGTON APRIL 30 • MAY 4, AND WOULD LIKE TO SCHEDULE A MEETING.-MY 
. CONCERNS CEllll'ER AROUND THE INCREASED NEf:D FOR HEARINGS, ON T!iE FEDERAL RESERVE · 

SYSTEM (FED). . . . . ' . . . 

PuBUC HEARINGS. HEUJ BY THE sENATE AND MOUSE EWOONG COt.t~ITTEES •. REM.AiNS MY 
PARAMQUNT GO.Al- I HAVE OUTUNEP A PROPOSAi.. ON HOW I THINK SUCH HEARINGS SHOUL.D BE 
HANDLED •. AND WH,ATTOPICS SHOULD BS COVERED. I AM ANXIOUS TO HEAR.ANYTHOUGHTS YOUR 
OFFICE HAS TO ADD. TO SUCH AN IMPORTANT DISCUSSION. . ·• · . 

. PLEASE HAVE YOUR SCHEDULING S.ECRETARY CONTAcr ME W1:fH AVAiLABLE TIME SLOTS, FOR . 
· THE; wEEK MENTIONED ABOVE" . . - . . . . . - . . . . 

SINCERE REGARDS' 

. ··, 

-·.·i 

.··;· 
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Regulation .FD: How ls it "Vorking? 
April 24, 2001, 10:00 a.m. - 4:30 p.m 

. . 
Alexander Hamilton U.S. Customs House Auditorium. 
One Bowling Green \ · 
New York, New York 10004 

Moderator: Acting Chairman. Laura S. Unger 

· Morning Session {10:00 a.m.-12:30 p.m.) · 

Introductory Remarks by Acting Chairman unuer, Commissioner Hunt and 
Commissioner Carey (10:00-10:15 a.m.) 

I. Adjusting to the RegulationFD Disclosure Rt:!gime: 
Policies, Practices, and Trends 

A. The Issuer.Perspective (10:15,-.11:.30 a.m.) 

Panelists: Kipp Bedard, VP Corporate Affairs, Micron'Techhology, Inc. 
Martha Demski, VP/CFO, Vicalinc. 
Daniel Hann, .Sr. VP/General Counsel, Biomet, Inc. 
Doug Lusk, Director oflnvestor Relations, Intel 
Polly Pearson, VP Global Invest<:>r Relations, EMC Corp. 
DavidShedlarz, Exec. VP/CFO, Pfizer Inc. 
Bina Thompson,VP Investor Relations, Colgate-Palmolive Co. 

Com.mentators: John Huber,Latham & Watkins · 
David Ruder, NorthwestemUniv. Law School 

B, The Information Di~seininator and Media Perspective 
(11:30a.m.:..12:30 p.m.) 

Panelists:. David Armon, Presideq.t, .Americas Division, PRNe\\fswire 
Mark Coker, Founder arid President, BestCalls.com · 
Ron Insana, Anchor, CNBC · 
Floyd Norris, Chief Financial Conespondent; New York Times 
Cathy Baron Tamraz, COO; Business Wire . . · 
Louis Thompson, Jr., President/CEO, National Investor Relations 
Institute · · 
Patricia Doran Walters, Sr. VP, Professional Standards & Advocacy, 
Association for Investment Management and Resear,ch 

' Commentators: Davicl Ruder, Northwestern University Law School 
David Becker, General Counsel; SEC 

Lunch Break (12:30-1:30 p.m.) 

Afternoon Session (1:30.,.4:30 p.m.) 
' - .. ' . 

II. The Information Landscape Post-Regulation FD:. Effed on the Quality and 
Quantity of Issuer Disclosure · · · · · 

A. The Securities Analyst's Perspective (1:30'-2:45 p,.m.) 

) 

· 4/24/2001 12:39 PM 
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\ 
Panelists: David Berry, Exec. VP/Director of Research, Keefe, Bruyette & 

Woods 
Michael Blumstein, Managing Director/Director of North America 
Research, Morgan Stanley . . . . . . 
H. Perry Boyle, Director of East Coast Research, Thomas Weisel 
Partners · · 
Frank Fernandez, Sr. VP/Chief Economist, Securities Industry Ass'n 
Chuck Hill, Director of Research - Quaptitative Data, First Call Corp. 
s·tuart Karle, Associate General Counsel, Dow Jones& Co. 
Adam Lashinsky, Silicon Valley Columnist,. TheStreet.com 

Comm~ntators: Donald Langevoort, Georgetown Univ. Law School 
William Atkinson, Acting Chief Economist, SEC 

B. The.Investor's Perspec.tive (2:45-4:00 p.m.) 

· Panelists: Alan Clevel~nd, Special Legal Counsel, New Hampshire Retirement 
Sys. . 
Tom Gardner, Co-Founder and Chairman, The Motley Fool 
Gregg Hymowitz, Principal and Founder, Entrust Capital 
George Kim Johnson, General Counsel, Public Employees' 
Retirement Ass'n of Colorado. 
John Markese, President, Am: Ass'n of Individual Investors 
Eric Roiter,Sr. VP/General Counsel, Fidelity Management & 
Research 

Commentators: Donald Langevoort, Geo~getown Univ. Law School 
David Martin, Director, Div.ision of Corporation Finance, SEC 

III. Observations of the Securities Bar (4:00-4:30 p.m.) 

Panelists: Harvey Pitt, Fried Frank Harris Shiiyer & Jacobson. 
Herbert Wander, Katteri Muchen Zavis 

Closing Remarks . . 

\ 

1· 
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financial infonnation [(a)(4) of the PRA) _ _ 
PS'Release would disclose confidentildadvise between the president · 

_and his advisors, ot between.such advisors [a)(S).of thePRA) ·· 
P6 Release .would constitute a clearly unwarranted invasion of/ 

· ·personal privacy [(a)(6) of the PRA) · · ·. ' 

PRM. Pe'rsonal record misfile defined in accordance with 44 US.C. 
- 2201(3). -

need of Gift Restrictions 

A. Closed by E~ecutive Order 13526 governing access to national , . -
security information. .. _ . -

-B. Closed by statute or by the agency which originated the do.cuiilent. 
. C. Closed in accordance with restrictions·contained' in_ donoi:'s deed : 

of gift. 

Freedo1D oflnformation Act- [5 iJ.S.C. 552(b)) 

b(l) National se~urity classified information [(b)(l) of the FOIA.i . 
b(2) Release would disclose internal personnel rules and practices of 

an agency [(b)(2) of the FOIA) 
b(J)Release would violaie a Federal statute [(b)(J) oftheFOIA) 
b(4) Release would disclose trade secrets or confidential or financial 

-- information [(b)(4) of the FOIAJ - _ · - .-· ·• --·· 
b(6) Release would constitute a.clearly imwarranted invasfo'n of 

• pei:sonal privacy [(b)(6) of the FOIAJ __ · -
b(7) Release would disclose information compiled for law enforcem_ ent - ' ' '' : \' -- ' - -

purposes [(b)(7) of the FOIA) . . 
b.(8) Release would disclose information concerning the regulation ,of 

_, ·_ financial institutions [(b)(8) of the FOIA) · . · , · 
b(9) Release would disclose geological or geophysical information· 

concerning wells [(b)(9) of,the.FOIA) . 

...... _ 

-- ThisDocu~ent was ~ithdrawn on 51212014 by MAL 
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RegFD 

Speak no evil: Support builds among CFOs for the controversial new Regulation FD.by 
·Editorial Staff 

Content provided by Institutional Investor Magazine· · 
Published on January 1, 2001 

. · '. The Securities and Exchange Commission's new R<?gula:tion FD, f~r fair disclosure, ha:s put 
.·.chief financial officers: under the gun by prohibiting . . .. 

senior executives at companies from selectively disclosing to one ot a select group of analysts, 
·rather than fo 'the broader investing public, . ·. 

. . inforn:lation that could move their stocks. But although ma:ny finance Ghiefs think the new rule 
. is flawed, even damaging to the very investors it s1ieks . . 

· to protect, support is building for the measure, which took effect in October. 

According to this month's CFO Forum, just 24.1 percent ciCFOs say they approved of Reg 
FD when it was first proposed inDecember 1999, Now . . . . 

41.1 p~rcent say they support it. Only 8.9 percent say they are undecided, compared with 25.9. 
percent who felt that way when the rule was first . . . 

floated. Opposition to the new rule is little changed: Some 46 percent of CFOs, a plurality, say 
·. they disapprove of FD compared with 43.1 percent one · 

;year 'ago. . ·..: ~. 

· However they feel; companies ate hurrying to comply. Already 86 percent have changed their 
policies regarding the dis~losure ofinformation. A . · · . • .· . 
·· ·· relatively smallminority - 15.7 percent - no longer permit top management to speak privately 

· - with analysts at all. More have taken such steps as . .· 
· restricting what management can say during me·etings and conference calls with analysts. 
They are also disclosing information through W ebcasts 

that include journalists and the public. · 

···Why do so many CFOs_still oppose the· new ruhis? Only 12. l percent say·they had disclosed 
rnaterial information selectively to individual anal;{sts · · 
. before fD took effect. Half say that the new rules have reduced the· amountof company · / ·.• 
information available to investors. A slim majority say FD has · · 

· contributed to greater volatility in th~ stock market. .· . 
. . . . . . . .· . . . . . 

Whatwas your opinion of the Securities andExcharige Commission's Regulation FD, which 
·prohibits the selective disclo.sure of material · · · 
, .· .information by p~blicly traded companies, when it Was first proposed inDecember'l999? 

. l supported it 24, 1 % 

.I opposed it 43.1 

I was undecided 25.9 



I was unaware of it at the time 6.9 

N~w that Reg FD has been in effect for some time, what is your opinion of it? 

I support it 41.1 % 

I oppose it 46.4 

I am undecided 8.9 ' ' . 

I am not aware of it 3.6 

Has your company changed any of its policies regarding the disclosure of information in 
response to Reg FD? . . . . · 

Yes 86.0% 

No 14.0 

If yes, how have you changed your policies? 

. No longer permit top management to speak privately with analysts 15. 7% 

Have discontinued conference Ci_!.lls between investment community <md top.rnanagernt;:nt 2.0. 
' . ' ' •\. ·_. 

Haverestricted what top management can disclose during conference calls with analysts and 
investors 49.0 

. Have begun broadly disclosing more information than in past, not knowing what will be 
'judged materialu~detthe rule 49.0% . . · . · 

, .·, '· ,· - . : 

Issue more press releases to broadly disclose material information 43 .1 

File more forms with SEC to broadly disclo.se material information 27.5 

. Have begunconducting Webcasts with analysts,. investors, press and the public rather thaii 
private meetings 9r conference calls 54.9 · . . . 

Before Reg FD took effe~t, had you ever disclosed material information to one or more 
analysts with whom yOy had a positive rapport, instead 

. ofbroadly disclosing that inforrrtation? 

Yes 12.1% 

No 87.9 

\ 



.\. '.. .. ,'if .• 

f. 

. Jn your opinion, will sell-side ~nalysts retain an.advantage over buy-:side analysts under Reg 
·FD because they will continue to have. access to 

material, nonpublic information while workingo~ corporate finance transactions? 

./ 

·, '·. 

Yes 15.8% ... ;. 

A No 84.2 

, . Since Reg FD took effect, has your company found the need to issue a press n~l ease or an. SEC 
· . filing fo hroadly disclose a piece of material · . · · . 

informatiOri that was inadvertently disclosed to.one perso,n or a small group by management, 
. as is required by the rule? · . · . .. . . · · 

Yes 0.0% · 
'•. 

No ioo.o 
. . . . ' I . . . . . 

Regardless of your answer to the previous question,' do you find such a process overly . · 
onerous? ;. -

· Y;es49.l% 

No 50.9 

Have you been more inclined since the passage of Reg FD to disclose material information to 
the news media, which· is exempt from the · · ' 

selective discl6sure provisions? . 
. " 

Yes 10.9% ·. 

No 89.1 
\. 

l. 
. ''\ . . .· . . . 

. In your opinion, what .effect has Reg FD had on the overall amou~t of company infoffiiation .· 
available ·to the investing public? · ,. · 

.J 
Increased it 23;2% 

,C 
,._ .,! 

. ,. Reduced it 50.0 . 
. ' 

No change 26.8 . 
• > (_ • 

In your opinion, ha& RegFD contributed to greater volatility in the stock market? 

.:,Yes53.6% 



No 46.4 

Has Reg FD made your job more difficult? 

Yes66.7% 

No 33.3 

The results of CFO Forum are based on quarterly surveys of a universe of 1,600 chief 
financial officers. Because of rounding, responses may not 

total 100 percent. 
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Final Rule: 
Selective Disclosure and Insider Trading 

SECURITIES AND EXCHANGE: COMMISSION 

17 CFR Parts 240, 243, and :249 

Release Nos. 33-7881, 34-4:3154, IC-24599, File No. S7-31-99 

RIN 3235-AH82 

Selective Disclosure and Insider Trading 

AGENCY: Securities and Exchange Commission. 

ACTiON: Final rule. 

SUMMARY: The Securities and Exchange Commission is adopting new rules 
to address three issues: the selective disclosure by issuers of material 
nonpublic information; when insider trading liability arises in connection 
with a trader's "use" or "knowing possession" of material nonpublic. 
information; and when.the breach of a family or other non-business 
relationship may give rise to liabil'ity under the misappropriation theory of 
insider trading. The rules are designed to promote the full and fair 
disclosure of information by issuers, and to clarify and enhance existing 
prohibitions against insider trading. 

EFFECTIVE DATE: The new rules and amendments will take effect October 
23, 2000. 

FOR FURTHER INFORMATION CONTACT: Richard A. Levine, Sharon 
Zamore, or Jacob Lesser, Office of the General Counsel at (202) 942-0890; 
Amy Starr, Office of Chief Counsel, Division of Corporation Finance at (202) 
942-2900. . 

SUPPLEMENTARY INFORMAlrION: .The Securities and Exchange 

Commission today is adopting new rules: Regulation FD,1 Rule lObS-1,2. 

and Rule 10b5-2.J Additionally, the Commission is adopting amendments to 
4 \ 

Form 8-K.-: 

I. Executive Summary 

' We are adopting new rules and amendments to address the selective 
disclosure of material nonpublic information by issuers and to clarify two 
issues under the law of insider trading. In response to the comments we 
received on the propo$al, we have made several modifications, as discussed 
below, in'the final rules~ 

Regulation FD (Fair Disclos,ure) is a new issuer disclosure rule that 
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addresses selective disclosure. The regulation provides that when an issuer; 
. or person acting on its behalf, discloses material nonpublic information to 

certain enumerated persoms (in general, securities market professionals and 
holders of the issuer's securities who may well trade on the basis of the. 
information), it must make public disclosure of that information~ The timing 
of the required public disdosure depends on whether th~e selective 
disclosure was intentional or non-intentional; for an intentional selective '­
disclosure, the iss.uer must make public disclosure simultaneously; Jo'r a 
non-intentional disclosure, t.he issuer mu"st make public disclosure promptly. 
Under the regulationrthe required public disclosure may be made by filing 
or furnishing a Form 8-K; or by another method or combination of method.s 
that is reasonably designed to effect broad, non-exclusionary distrib4tio~ of ! 

the information to the public.\ ·. · , . 

Rule lObS-1 addresses the issue of when insider trading liability arises in 
connection with a trader's "use" or "knowing possession" of material 
nonpubli<: info.rm~tion. This rule provides that a person trades "c:m the basis 
of" material nonpublic information when the person purchases or sells ' 
securities while aware .of the information; However, the rule also sets forth 
several affirmative defenses, which we have modified in response to 
comments, to permit persons to trade in certain circumstances where it is 
clear that the information was not a factor in the decision to trade. 

Rule lObS-2 adCtresses the issue of when a breach of a farnily or other 
non-business relationship may g.ive rise to liability under the· · 
misappropriation theory of insid~r.trading. The rule sets forth three .. 
non-exclusive bases for determining that a duty of trust or confidence was 
owed by a person receiving. information, and will provide greater certainty 

. and clarity on this unsettled issue. · · 

II. Selective Disclosure: Regulation FD 

A. Background 
' . ' . 

As discussed in the Proposing Release,.2 we have become increasingly 
concerned about the selective disclosure of material irlformation by issuers. 
As reflected in recent publicized reports, many issuers are disclosing 
important nonpu,bli~ information, .such as advance warnings of earnings 
results, to securities analysts or seleCted institutional investors or both, 
before making full disclosure of the same information to the general public. 
Where this has happened, those who were privy to the information . 
beforehand were able to make a profit or avoid a loss at the expense of 
thos.e kept in the dark. -

.We b.elieve that the practice of selective disclosure leads to a loss of 
investor confidence in the integrity of our capital markets. Investors who · 
see a security's price change dramatically and only later 'are given access .to 
the information responsible for that move rightly question whether they are 
on a level playing field with market insiders. · 

Issuer selective disclosure bears a close resemblance in·thi.s regard to. 
ordinary "tipping'' and insider t1-ading .. In both cases, a privileged few gain 
an informational edge -·- and the ability to use that edge to profit -- from 
their superior access to corporate insiders, rather than from their skill, 
acumen; or diligence. Likewise, selective disclosure has an adverse in')pact 
on marketintegrity th9t is sirt)i}ar to the adverse impacttfrom illegal insider 
trading: investors lose confidence in the fairness of the ·markets when they 
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know that other participants may exploit "unerodable informational 
advantages" derived n.· ot from hard work or insights, but from their access 

j 

to corporate insiders.2 The economic effects of the two practices are 
essentially the same.Yet, as a result of judicial interpretations, tipping and 
insider trading can be severely punished under the antifraud provisions of 
the federal securities laws, whereas the status of issuer selective disclosure 

has been considerably less clear.Z 

Regulation FD is also designed to address another threat to the integrity of 
our markets: the potential for c:orporate management to treat material 
information as a c:ommodity to be used to gain or maintain favor With 
particular analysts or investors .. As noted in the Proposing Release, in the 
absence of a prohibition on sele!ctive disclosure, analysts may feel pressured 
to report favorably about a company or otherwise slant their analysis in 
order to have continued access to selectively disclosed information. We are 
concerned, in this regard, with reports that analysts who publish negative 
views.of an issuer are sometimes excluded by that issuer from calls and 

nieetingsto which other analysts are invited . .8. 

Finally, as we also observed in the Proposing Release, technological 
developments have made it much easier for issuers to disseminate 
information broadly. Whereas issuers once may have had to rely on analysts 
to serve as information intermediaries, issuers now can use a variety of. 
methods to communicate directly with the market. In addition to press 
releases, these methods include, among others, Internet webcasting and 
teleconferencing; Accordingly, technological limitations no longer provide an· 
excuse for abiding the threats to market integrity th.at selective disclosure 
represents. · · · · 

To address the problem of selective disclosure, we proposed Regulation FD. 
It targets the practice by establishing new requirements for full and fair 
disclosure by public companies .. 

1. Breadth of Comment on the Proposal 

The Proposing Release prompted an outpouring of public comment -- nearly 

6,000 comment letters.2 The vast majority of these commenters consisted. 
of individual investors, who urg!;!d -- almost uniformly -- that we adopt 
Regulation FD. Individual investors expressed frustr!=Jtion with the practice 
of selective disclosure, believin9 that it places them at a severe 
disadvantage in the market. Several cited personal experiences in which 

they believed they had been, disadvant~ged by the practice. 10 Many felt 
that selective disclosure was indistinguishable from insider trading in its 
effect on the market and investors, and expressed surprise that existing law 
did not already prohibit this practice. 

Other comments suggested that today's self-directed, online investors do 
notexpect to rely exclusively on research and analysis performed by 
professionals, as was more common in the past. With advances in 
information technology, most notably the Internet, information can be 
communicated to shareholders directly and in real time, without the 
intervention of an intermediary. This online revolution has created a greater 
demand, expectation, and need for direct delivery of market information. As 
many individual conimenters noted, under this paradigm, analysts still 
provide value for investors by using their education, judgment, and 
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· .. expertiseto analyzeJnformation; On the other hand, investors an~ rightly 
concernedwith the use of informati,eri gatekeepers who merely repeat .. 
information that has been selec:tivelydisdoseo to them. . . 

. . . . . ::-:· . ,• :. - \ . . ' ; . ~;·' 

·' Noting that analysts predominantly issue ''.buy" recommendations qn 
covered issuers,. irivestors'a1$o made the pointthat current selective · 
disclosure practices may create c;:orifliC;ts of interest; analysts have an 
incentive not to .,make negative statements aboljt an issuer if' they fear' 
losing 'their access to selectively disdosed information. Thus, these 
commenters suggested that a \rule against selective disclosure Could lead to 
more objective ard accurc;ite' analysis .. and recommendations. from, secu ritfes 
analysts.. ·· · · 

We also received numerous comments from securities industry·parhcipants, 
· iS~uers, lawyers, media representatives; and professional and trade · 
associations .. Almost all. of these commenters agreed that selective · 
dis,closure of material nonpublic: information was inappropriate anc;I, 
supported our goals of promoting broader and fairer disclosure by.issuers . 

. Sarne of these commenters bel~evedthe proposal was a generally · · 
appropriate way to address the prnblem of selective disdosure .. Many. 

' others;. however; expressed concerns about the a'pproach of Regulation fD 
and suggested alternate methods for achieving ·our goals or recomme.hded 
various changes tothe·.prqposal. . ' . . .. 

' - , .. ,. .. ' ... ·. . . 

. 2. Need for Regulation .,. . 

. OneJundar:nentql issue raised bythese commenters was whethe'r,R,egulation 
FD is riecessar{ Some commenter~ stated that'thereis 'limited a·necdotal 

. evidenceof selective disclosure. Others suggested that it appears that· 

. issuer: disclo'sure prac:tices are ~ierierally improving, so that we should. 
re.frain fromrulemaking at this time, and in~tead permit practices to evolve 
an.d encourage voluntary adherence to "best practices" of .disclosure. We do •. · . 
not agre·e with t.hese views. -

It is; of course, difficult to quantify predsely the amount of selective 
: d!sdosure -- just as it .is difficult to quantify precisely the amount of . 
. ordinary insldertraciing. Incidents of selective disclosure, like insider 

. trading, by definition 'afe not conducted ·openly and ih public view. 
·· .. Nevertheless, we have noted m1merous media reports in the pasttwo years . 

· aileging selective, '~~clusi~nary di~closurepr~ctices. 11 More generally> .. ·.· . 
' surveys of pri3ctices of issuer persormel indicate significant 
-~cknowledgernent of the use of $elective disclosure 'of material' 

information. 12 Based oil th~.se public reports, as well as our staff's 
· experience, it is.dear to usthat the problem o(selective disclosure is not 
· limited,.assorne. commenters have suggested, Jo. just a few isolated 

incidents. . · · ·· · · · ·· · · 

. . ' '' . • ·; t ; . . .. ' :'· • .. . ... ~ :· • ' . • . . . . : • . • 

. Some com.menters cited a February 2000 NIRI survey suggesting an· 
··.··improvement in issuer disclosure practices, 'in that·most issuers responding 

to the survey. rio'A( are opening certain of their conference calls to-individual .. -, . 

investors. 13 To fhe extent this demonstrate~ voluntary improvement:. in 

response to o~r efforts.to foc~s attentiorf oh the problein, 14 we bei.ieve this 
is a positive development. However, these voluntary steps, While laudable, . > 

have, been ·far from fully effective. We note, for example, that ail of the , 
public reports of selective: disclosur:e cited above occurred after the .· \ . . .. · . . . . ·.·· . ,,, ' . ' ... 

·- .... 

'''.<'. .. -: 
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Commission Aad begun to focus public attention on issuer selective 
disclosure. Some occurred even after we proposed Regulation FD. This 
suggests that the problematic practices targeted by Regulation FD are \ 
continuing to occur. Final.ly, the overwhelming support from investors for 
Regulation FD demonstrates a strong perception among the investing public 
that selective disclosure is a si9nificant problem, and shows a corresponding 
need to prohibit this prac!tice in order to bolster investor confidence in the · 
fairness of the disclosure process. 

Some commenters contended that rulemaking on this topic was an 

inappropriately broad response to the issue.1-2 They suggested instead that 
we use existing tools (namely, the law of insid.er trading) to bring individual 
enforcement actions in those cases that appear to involve significant 
selective disclosures. While we have considered this approach -- and of 
course we remain fr~e to bring such cases where a selective d.isclosure does 
violate insider trading laws -- we do not ~gree that this is the appropriate 
response to the legal uncertainties posed by current insider trading law. In 
other contexts, we have been criticized for attempting to "make new law" in · 
an uncertain area by means' of enforcement action and urged instead to 
seek to change the law through notice-and-comment rulemaking. We 
believe that this rulemaking is the more careful and considered response to 

the problem presented by selective disclosme. 16 

3. Effect of Regulation FD on Issuer Communications 

One frequently expressed concern was that Regulation FD would not lead to 
broader dissemination of information, but would in fact have a ''chilling · 

effect" on the disclosure of information by issuers. 17 In the view of these 
commenters, !ssuers would find it so difficult to determine when a 
disclosure of information would be "material" (and therefore subject to the 
regulation) that, rathertha.n face potential liability and other consequences 
of violating Regulation FD, they would cease informal communications. with 

the outside. world alfogether. 18· Some of these sommenters th.erefore 
recommended that the Commission not adopt any mandatory rule · 
prohibiting selective disclosure, like Regulation FD, but instead pursue 
voluntary means of addressing the problem, such as interpretive guidance, 
or the pro111otion of a "blue ribbon" panel to develop best practices for 
issuer disclosure. Other commenters recommended.various ways that 
Regulation FD could be made narrower or more well-defined, in order to 
ameliorate some of the concern1s about chilling. 6ther commenters, 
however, took issue with the supposition that issuer disclosures would be 
chilled. As som'e commenters stated, the marketplace simply would not 

allow issuers to cease communi1cations with analysts and security holder~. 19 

We have considered t.hese views carefully. As discussed in the Proposing 
1 Release, we are mindful of the concerns about chilling issuer disclosure; we 
agree that the market is best served by more, not less;- disclosure of 
information by issuers. BecausE~ any potential "chill" is most likely to arise -­
if at all -- from the fear ~f legal liability, W.e included in proposed Regulation 
FD significant safeguards against inappropriate liability. Most notably, we 
stated that the regulation would not provide a basis for private liability, and 
provided that in Commission enforcement actions under Regulation FD we 
would need to prove knowing or reckless conduct. 

' \ . . 
4. Revisions to Narrow the Scope of Regulation FD 

41612001 1 :45 PM 



Selective Disclosure and Insider Trading wysiwyg://16/http://www.sec.gov/rules/final/33-7881.htm 

6 of64 

Nevertheless, to provide even greater protection against the possibility of · 
inappropriate liability, and to guard further against the likelihood of any 
chilling effect resulting from the regulation, we have modified Regulation FD 
in several respects. 

First, we have narrowed the scope of the regulation so that it does not apply 
to fill communications with persons outside the issuer. The regulation will 
apply only to communications to securities market professionals and to any 
holder of the issuer's securities under circumstances in which it is 
reasonably foreseeable that the security holder will trade on the basis of the 
information. 

Second, we have narrowed the types of issuer personnel covered by the 
regulation to senior officials and those persons who regularly communicate 
with securities market professionals or with security holders. The effect of 
these first two changes is that Regulation FD will not apply to a variety of 
legitimate, ordinary-course business communications or to disclosures to 
the media. 

Third, to rernove any doubt that private liability will not result from a 
Regulation FD violation, we have revised Regulation FD to make absolutely 
clear that it does not establish a duty for purposes of Rule lOb-5 under the 
Securities Exchange Act of 1934 ("Exchange Act"). The regulation now 
includes an express provision in the text stating that a failur~ to make a 
disclosure required solely by Regulation FDwill not result in a violation of 
Rule lOb-5. · · 

Fourth, we have made clear that where the regulation speaks of "knowing 
or reckless" conduct, liability will arise only when an issuer's personnel 
knows or is reckless in not knowing that th.e information selectively 
disclosed is both material and nonpublic. This will provide additional 
assurance that iss.uers will not be second-guessed on close materiality 
judgments. Neither will we, nor could we, bring enforcement actions under 
Regulation FD for mistaken. materiality determinations that were not 
reckless. 

Fifth, we have expressly provided that a violation of Regulation FD will not 
lead to an issuer's loss of eligibility to use short~form registration for a · 
securities offering or affect security holders' ability to resell under Rule 144 
under the Securities Act of 1933 ("Securities Act"). This change eliminates 
additional consequencesof a Regulation FD violation that issuers and other 
commenters considered too. onerous. 

We have made two other significant changes to the scope of Regulation FD, 
which, while not specifically addressed to concerns about chilling disclosure, 
narrow its scope. In response to concerns .about the interplay of Regulation 
FD with the Securities Act disclosure regime, we have expressly excluded 
from the scope of the regulation communications made in connection with 
most securities offerings registered under the Securities Act. We believe 
that the Securities Act already accomplishes most of the policy goals of 
Regulation FD for purposes of registered offerings, and we will consider this 
topic in the context of a broader Secu1rities Act rulemaking. Also, we have 
eliminated foreign governments and foreign private issuers from the 
coverage of the regulation. 

With these changes, we believe Regulation FD strikes an appropriate 
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' ' ~-' 
balance. It establishes a clear rule prohibiting unfair selective disclosure and · 
encourages broad publicdisclosure. Yet it should not impede . ·. 
ordinary-course business communications or expose issuers to liability for 
non-intentional selective disclosu.re unless the issuer fails to make public 
disclosure after it learns of it. Regulation FD, therefore, should promote full 
and fair disclosure ofinformatiC>n by issuers and enhance the fair'nessand 
efficiency of our markets .. ~ 

B. Discussion of Regulation FD 

Rule 100 of Regulation FD sets forththe basic rule regarding selective. 
disclosure .. Under thi,s rule, whenever: ·· 

(1) an issuer, or person acting on its behalf, _1 

(2) discloses material nonpublic information, 

(3) to certain enum.erated persons (in general, securities market 
. professionals or holders of the issuer's securities who may well trade 
'on the basis of the information), 

· (4) the issuer.rnust make public disclosure of that same information: 

·(a) simultaneously (for intentional disclosures), or 

(b) promptly (for non-intentionaldisclosures). 
' ' 

As a whole, the regulation requires th.at when an issuer makes an 
intentional disclosure of material nonpublic information to a person covered 
by the regulation, it must do so in a manner that provides general public 
disclosure, rather than through a selective disclosure. For a selective , 
disclosure that is non-intentional, the issuer.must publicly disclose the 
information promptly after it knows (or is reckless in not knowing) that the 
information selectively disclosed was both material and nonpublic. 

We have modified seve.ral of th1~ key terms in the regulation that serveto 
define its precise scope and effect. We discuss the key provisions of the 
regulation below. 

' ' ' t 

1. Scope of Communications and Issuer Personnel Covered by the 
Regulation 

' ' ' 

As proposed, Regulation FD would have applied to any disclosure of 
material nonpubljc information made by an issuer, or person acting on its 
behalf, to "any person or persons outside the issuer." A number of · 
commenters stated that, as proposed, Regulation FD was too broad in its 
coverage of disclosures to "any person or persons outside the issue.r 1 " and .in 
its definition of "person acting on behalf of an issuer." We are persuaded 
that these comments have merit, and thus we have modified the scope of 
the regulation in several respects. · · 

a. Disclosures to Enumerated Persons 

Commenters stated that if Regulation FD applied to disclosures made to 
"any person" outside the issuer, i_t would inappropriately interfere with 
ordinary-course business communications with. ~arties suc;h as customers 1 

suppliers, strategic partners, and government regulators. 20 In addition, 

< 
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several media organizations and rating agencies commented that the 
regulation should not apply to disclosures made to the press, or to rating 

agencie.s for ·purposes of ~ecuritiesrab~gs. 21 Overall, commenters .. 
suggested various ways to narrow the scope of the regulation, including 
providing specific exclusions for various types of recipients of 

informatipn,22 or expressly limiting the regulation's coverage to persons 
.. ·· such as s·ecurities analysts, market professionals, institutional investors,-or 
- others who re.gularly make or would reasonably be expected to make 

investment decision~ involving the.issuer's securities. 23 

. . ' ·. ' ' . 

In response to these comments, we have narrowed the coverage of the final 
regulation. The regulation is designed to address the core problem of 
selective disclosure made to thiJse who would reasonably be expected to 
trade securities on the basis of.the. information or provide others with advice 
a.bout securities trading. Accorclingl'y, Rule lOO(a}. of Regulation FD, as 
adopted, makes_ c.lear that the 1ieneral rule against selective diselosure . 
applies only to ·disclosures made to the categories of persons enumerated, in 
Rule lOO(b)(l). 

Rule 100(b)(l) enumercitesfourcategories of persons to whom sefective 
disclosure may riot be made absenfa specified exclusion. The first three are 
securities mar.ket ptofessionals -.::,fl) brok.er-dealers and their associated 
persons, (2) investment advisers~ 'certain institutional investment·. 

managers24 and thei~ associatE~d persons, and (3) investment companies, 

. hedge funds, 25 and affiliated persohs. 26 These categories will include 
sell-side analysts, many, buy-side analysts, large institutional investment· 
managers, and othermarket professionals who may be likely to trade on 
the basis of selectively disclosed informa~ion. The fourth category of person 
included in Rule 10,p(b)Ci) is aily holder ofthe issuer's securities; l:\nder 
circumstances in whtth it is reasonably foreseeable that-su.ch person would 
. purchase or sell sec.urities on the basis. of the information. Thus, as a whole, 
Rule lOO(b)(l) will cover the types of persons most likely to be the 
recipients of improper selective disclosure, but should not cover persons 
who are engaged in ordinary-ccmrse business communications with the 
issuer, or interfere with disclosures to the media orcommunications to. 
government agencies. 27 ' ' - ' ' ' ·, 

Rule 100(b)(2) sets out fo.ur exclusions from coverage. The first, as 
·proposed; is for communications n:iade to a person who owes the issuer a 
.duty of trust or confidence -- i.e., a "temporary insider" -- such as an 

.·attorney, investment banker, or accountant. The second exclusion is f6r . 
·communications made to ariy person wh.o expressly agrees to maintain the 

· information in confidence. 28 Any misuse. of the information for trading by 
• ' f ' I •• 

the persons in these two exclusions would thus be covered Linder either the 
"te0mporary insider" or the misappropriation theory of insider trading. This 

·approach recognizes that issuers and their officials may properly share 
material nonpublic information with outsiders, for legitimate business 

purposes, when the nutsiders are. s~bject to duties of confidentiality. 29 

The third exclusion from cove~21ge in Rule 100(b)(2) is for disclosures to an 
entity whose primary business is the issuance of credit ratings, provided the 
information is disclosed solely for the purpos,e of developing a credit rating 
and the entity's ratings are publicly availabl~. As discussed lsly 

. I 
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commenters, 30 ratings organizations often obtain nonpublic information in 
the course of their ratings work. We are not aware, however, of any 
incidents of selective disclosure involving ratings organizations. Ratin,gs 
organizations, like the media, have a mission of public disclosure; the 
objective and result of the ratings process is a widely a¥ailable publication 
of the rating when it is completed. And under this provision, for the 
exclusion to apply, the ratings organization must make its credit ratings 
publicly available. For these reasons, we believe it is appropriate to provide 
this exclusion from the coverage of Regulation FD. · 

The fourth exclusion from coverage is for communications made in 
connection with most offerings of securities registered under the Securities 
Act. We discuss this exclusion in greater detail in Part 11.B.6 below. · . . ' . . ' . 

b. Disclosures by a Person Acting on an Issuer's Behalf 

As proposed, Regulation FD defined any "person acting on be.half of an 
issuer" as "any officer, director, employee, or agent of an issuer, who 
discloses material nonpublic information while acting within the scope of his 
or her authority:" A number of commenters stated that this definition was · 
too broad and should be limite.d to "senior officials," to designated or 

authorized spokespersons, or in some other manner . .11 One commenter 

said thatthe definition should be broader to prevent evasion. 32 One 
commenter stated that if the scope of Regulation FD were limited to . 
disclosures to analysts and institutional investors, then the definition of 

"person acting on behalf Of an issuer" would be appropriate. 33 

· ·. We have modified slightly the clefinition of "person acting on behalf of an 
issuer" to make it more precise. We define the term to mean: (1) any senior 

official of the is~uer; 34 or (2}any other officer, employee, or agent of an 
issuer who regularly communicates with any of the persons described in 

Rule lOO(b)(l)(i), (ii), or (iii), or with the issuer's security holders. 35 By 
·revising the definition in this manner, we provide that the regulation will 
cover senior management, investor relations professionals, and others who 

regularly interact wfth securities market professionals or security holders. 36 
Of course, neither an issuer nor such a covered person could avoid the. 
reach of the regulation merely by having a non-c:overed person make a 
selective disclosure. Thus, to the extent that another employee had been 
directed to make.a selective disclosure by a member of senior management,· 
that member of senior management would be responsible for having made 
the selective disclosure. See Section 20(b) of the Exchange Act. In addition, 
as was proposed, the definition expressly states that a person who 
communicates material nonpublic informatjon in breach of a duty to the 
issuer would not be considered to be acting on behalf of the issuer. Thus, an 
issuer is not responsible under Regul·ation FD when one of its employees 

improperly t.rades or tips. 37 

2, Disclosures of Material Nonpublic Information 

The final regulation,. likethe proposal, applies to disclosures of "material 
nonpublic'' information about the issuer or its securities. The regulation 

. .does not define the terms "material" and "nonpublic," but relies on existing 
definitions of these terms established in the case law. Information is 
material if "there is a substantial likelihood that a reasonable shareholder 
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would consider. it important" in making an investment decision. 38 lo fulfill 
the materiality requirement, thiere must be a substantial likelihood tha_t a 
foct "would have been viewed by the reasonable investor as having 1 

· 

significantly alter,edthe 'total mix' of information made available. "39 

Information is nonpublic if it has' not been disseminated in a manner 

making it availableto investors gene;!rally.40 . 

The use of the materiality.standard in Regulation FD was the subject of· 
many comments. Sornecommenters supported the use of the existing 
definition of materiaHty, noting thatattempts to define materiality for . 
purposes of Regulation FD could have implications beyond this 

regulation. 41 Other commenters, h;wever, including securitie~ industry 
representatives, secUrities lawyers, ,and some iss.uers or issuer groups, 
stc:ite.d that using a general materiality standard in the regulation would 

~aus~ difficulties for is~uer complianc~. 42 These commeriters claimed that 
materiality was too unclear andl complex a standard for issuer personnel ·to 

) use in making "real time" judgments about disclosures,43 and that this 
vagueness would lead to litigation and a chilling effect on corporate 

disclosure practices. 44 These cornmenters offered a variety o? 
recommendations to address this issue. · 

·, 

Some.commenters suggestedthat the regulation include a bright-line 
standard Or other limitc:ition on what was materialforpurposes of 
Regulation FD, or identify in the regulation an exclusive list of types of 

iniformation covered,45 While v11e acknowledged in the Proposing Release 
that materiality judgments can be difficl.11t, we. do not believe an appropriate 
answer to this difficulty is to set forth a bright-line test, or an exclusive l,ist 
of "rnaterial" items. for purposes of Regulation FD. The problem addressed 
by this regulation is the selective dis.closure of corporate informatioqof 
various type$; the general materiality standard has always been understood 
to encompass the necessary flexibility tofit the circumstances of each case. 
A$ the Supreme Court stated in responding to a very s.imilar argument: "A 

··bright-line rule indeed is easier to follow than a standardthat requires the 
exercise of judgment in the light of all the circumstances. But ease of 
application alone is not an excuse for ignoring the purposes of the securities 
acts arid Congress' policy decisions. Any approach that designates a single 
fad or occurrence as alwaysdeterminative of ari inherently fact-specific 

findin,g 's~ch as materiaHty, ;,,ust necessari'ly be over- o; underinclusive.A6 

Other suggestions from commenters included providing more interpretive , 
guidance about types of information or events that are more likely to be 
considered material., While it is not possible to create an exhaustiVE:! list, the 
following items are some types of information or evei:its that sho.uld be 
reviewed carefully to determinewhethertheyare material: (1) earnings 
information; (2) mergers, acquisitions; tender offers, joint ventures, br 
changes in assets; (3) new products or discoveries, or developments . 
regardiQg customers or suppliers (~, the acquisition or loss of. a contract); 
(4) changes in cpntrol or in management; (S) change in auditors or auditor 
notification that the issuer may no longer rely on an _auditor's audit report; 
(6) events regarc:ling the issuer's securities -- ~' defaults on senio_r 
securities, calls of securities for redemption, repurchase pl~ns, stock splits 
or changes in dividends, changes to the rights of security holders, public or 
priv9te sales of additional secLffities; •and (7) bankruptcies or 
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receiverships. 47 

By including this list, we oo not mean to imply that each of these items is , 
~ se material. The information and events on this list still require 
determinations as to their materiality (although some determinations wil.1 be 
reached more easily than others). For example, some new products or · 
contracts may clearly be materiial to an issuer; yet that does not mean that 

I . 

fill product developments or contracts will be material. This demonstrates, 
in our view, why no "bright-line" standard or list of items can adequately 
address the range of situations that may arise. ·Furthermore, we do not and 
cannot create an exclusive list of events ano information that have a higher 
probability of being considered material. 

One common situation that rai~;es special concerns about selective 
disclosure has been the practice of securities analysts seeking "guidance" 
from issuers regarding earnings forecasts. When 9n issuer official engages 
in a private discussion with an analyst who is seeking guidance about 
earnings estimates,· he or she takes on a high degree of risk under 
Regulation FD. If the issuer official communicates selectively to the analyst· 
nonpublic information thatthe company's anticipated earnings will be 
higher than, lower than, or even the same as what analysts have been 
forecasting, the issuer likely wHI have violated Regulation FD. This is true 
whether the information about earnings is communicated expressly or 
through indirect "guidance," the meaning of which is apparent though 
implied. Similarly, an issuer cannot render material information immaterial 
simply by 1breaking it into ostensibly non-material pieces. 

At the same time, an issuer is not prohibited from disclosing a non~material 
piece of information to an analyst, even if, unbeknownst to the issuer, that 
piece helps the analyst complete a "mosaic" of information that, taken 
together, is material. Similarly, since materiality is an objective test keyed 
to the reasonable investor, Regulation FD will not be implicated where an 
issue.r discloses immaterial information whose significance is discerned by 
the analyst. Analysts can provide a valuable service in sifting through and 
extracting information that would not be significant to the ordinary investor. 
to reach material conclusions. We do not inte(nd, by Regulation FD, to 
discourage this sort of activity. The focus of Regulation FD is on whether the 
issuer discloses material nonpublic information, not on whether an analyst, 
through some combination of persistence, knowledge, and insight,. regards 
as material information whosesignificance is not apparent to the reasonable 
-investor. · 

Finally, some commentei-s stated that greater protection would be afforded 
to issuers if we made clear that the regulation's requirement for 
"intentional" (knowir:ig or reckless) conduct also extended to the judgment 

of whether the infor;,,ation disclosed was material .48 We agree th.at this 
clarification is appropriate. As ~1dopteq, Rule 101(a) states that a person 
acts "intentionally" only if the person knows, or is reckiess in not knowing, 
that the information he or .she is communicating is both material and · 

nonpublic. 49 As commenters suggested, this aspect of the regulation 
provides additional protection t,bat issuers need not fear being 

·second-guessed by the Commission in enforcement actions for mistaken 
· judgments about materiality f n close cases. 

3. Intentional and Non-intentional Selective .Disclosures: Timing of Required 
Public Disclosures 

U, \ 
) 
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A key provision of Regulation FD is that the timing of required public 
disclosure differs depending on whether the issuer has made an 
"intentional" selective disclosure or a selective disclosure that was not 
intentional. For an "intentional" selective disclosure, the issuer i's required to 

publicly disclose the same information simultaneously. 50 

a. Standard of "Intentional" Selective Disclosure 

Under the regulation, a selective disclosure is "inten,tional" when the issuer 
or person acting on behalf of the issuer making the disclosure either knows, 
or is reckless in not knowing, prior to making the disclosure, that the 

information he or she is communicating is both material and nonpublic. 51 A 
number of commenters thought that the distinction between intentional and 

non-intentional disclosures was appropriate. 52 Others, however, stated that 
the "intentional" standard should not include reckless conduct, because of 
the risk thatthis standard, in hindsight, could be interpreted as close to a 

negligence standard. 53 Some commenters suggested that there be a safe 
harbor for good-faith efforts to comply with Regulation FD or for good-faith 

determinations that information was not material. 54 

After considering these comments, we have determined to adopt the 
"intentional"/non-intentional distinction essentially as proposed. By creating 
this distinction, Regulation FD already provides greater flexibility as to the 
timing of required disclosure in the event of erroneous judgments than do 
other issuer disclosure provisions under the federal securities laws; it 
essentially inco.rporates the knowing or reckless mental state required for 
fraud into this disclosure provision. Since recklessness suffices to meet the 

mental state requirement even for purposes of the antifraud provisions, 55 
we believe it is appropriate to retain recklessness in Regulation FD's 
definition of "intentional" as well. Further, in view of the definition of 

recklessness that is prevalent in the federal courts, 56 it is unlikely that 
issuers engaged in good-faith efforts to comply with the regulation Will be 
considered to have acted recklessly. 

As requested by several commenters, moreover, we emphasize that the 
definition of"intentional" in Rule lOl(a) requires that the individual making 
the disclosure must know (or b1= reckless in not knowing) that he or she 
would be communicating information that was both material and nonpublic. 
Thus, in the case of a selective disclosure attributable to a mistaken 
determination ofmateriality, liability will arise only if no reasonable person 

under the circumstances would have made the same determination. 57 As a 
result, the circumstances in which a seledive disclosure is made may be 
important. We recognize, for example, that a materiality judgment thcit · 
might be reckless in the context of a prepared written statement w.ould not 
necessarily be reckless in the context of an impromptu answer to an 
unanticipated question. 

b. "Prompt" Public Disclosure After Non-intentional Selective Disclosures 

Under Rule 100(a){2), when an issuer makes a covered non-intentional 
disclosure of material nonpublic information, it is required to make public 
disclosure promptly. As proposed, Rule lOl(d) defined "promptly" to mean.· 
"as soon as reasonably practicable" (but no later than 24 hours) after a · 

4161200 I I 45 PM 



Seiective Disclosure and Insider Trading wysiwyg://16/http://www.sec.gov/rules/fmal/33-7881.htm 

13 of 64 

senior official.of the issuer learns ofthe disclosure and knows (or is reckless 
in not knowing) that the information disclosed was both material and 
non-public. "Senior official''. was defined in the proposal as any executive 
officer of the issuer, any director of the issuer, any investor relations officer 
or public relations officer, or anyemployee possessing equivalent functions. 

Comnienters expressed varying views on the definition of "promptly" 
provided in the rul.e. Some sai'd that the time period provided fordisclosure 

was appropriate; 58 othe.rs said it was too short; 59 and still others said that 
it was too specific, and should require disc.losure only as soon as reasonably 

~ossible or practicable. 60 We believe that it is preferable for issuers and the 
investing public that there be a clear delineation of when "prompt" 
disclosure is required. We also believe that the 24-hour requirement strikes 
the appropriate balance between achieving broad, non-exclusionary 
disclosure and permitting issuers time to determine how to respond after 
learning of the non-intentional selective disclosure. However, recognizing· 
that sometimes non-intentional selective disclosures will arise close to or · 
over a weekend or holiday, we have slightly modified the.final rule to state 
that the outer boundary for prompt disclosure is the later of 24 hours or the . 
commencement of the next day's trading on the New York Stock Exchange, 
after a senior official learns of the di.sclosure and knows (9r is reckless in 
not knowing) that the information disclosed was material' and nonpublic. 
Thus, if a non-intentional selective disclosure of mc;iterial, nonpublic 
information is discovered after the close of trading on Friday, for example, 
the outer boundary"for making publicdisclosure is the beginning of trading 
on the New York Stock Exchan~1e on Monday. · 

Commenters also expressed differing views on the definiti.on of "senior 
official" contained inthe regulation. We are adopting this definition as 

proposed. 61 However, in response to comments,"we have provided greater· 
clarity as to when the duty to m.ake "prompt" disclosure begins. The 
requirement to make prompt disclosure!? triggered when a senior official of 
the issuer learns that there has been a non-intentional disclosure of 
information by the issuer or a person acting on behalf of the issuer that the 
senio.r official knows, or is reckless in not knowing, is both material and 

non-public. 62 Similar to the language contained in the definition of 
"intentional," discussed above, this language is designed to make clearthat 
therequirements ofthe regulation areonlytriggered when 3 responsible 
issuer official (1) learns that certain information has been disclosed, (2) 
knows (or is reckless in not knowing) that the information discLosed is 
material, and (3) knows "(or is reckless in not knowing) thatthe information 
disclosed is nonpublic. J · 

4. "Public Disclosure'! Required by Regulation FD 

Rule 101(e) defines the.:type of "publ_ic disclosure" that will satisfy the 
requirements of Regulation FD. As proposed, Rule 10l(e) gave issuers 
considerable flexibility in determining how to make required public· 
disclosure. The proposal stated that issuers could meet Regulation FD's 
"public disclosure" requirement by filing a Form 8-K, by distributing a press 
release through a widely disseminatednews or wire service, or by any other 
no9--exclusionary method of disclosure that is reasonably designed to.·. 
provide broad public access -- such as announcement at a conference of 
which the public had notice and to which the public was granted access, . . / . . . . . 
either by personal attendance, or telephonic or electronic access. This 
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· definition was designed to permit issuers to make use of current 
technologies, such as webcasting of conference calls, that provide broad 
public access to issuer disclosure events. 

Commenters generally favorep the flexible approach provided by Rule 
101(e). The American Society of Corporate Secretaries and the Financial 
Executives I'nstitute, among others, agreed that the definition should not 
stipulate particular means of technology used.for public disclosure. 
Individual investors supported lthe idea that issuers should open their 
conference calls to the publicthrough means such as webcasting over the 
Internet. Some commenters, however, raised the concern that conference 
calls or webcasts should not be permitted to supplant the use of press 

releases as mea~s of disclosing material information. 63 Others suggested 
that we provide that an issuer's posting of information on its website should 

also be considered sufficient Regulation FD disclosure. 64 

After considering the range of comments on this issue!, we have determined 
to adopt a slightly modified pefinition of "public disclosure" that would 
provide even greater flexibility to issuers in determining the most 
appropriate means of disclosure. As adopted, Rule lOl(e) states that 
issuers can make public disclosure for purposes of Regulation FD by filing or 
furnishing a Form 8-K, or by disseminating ipformation "through another 
method (or combination of methods) of disclosure that is reasonably 
designed to providebroad, non-exclusionary distribution of the information 
to the public." · 

a. Form 8-K Disclosure 

Commenters generally opposed the proposed new Item 10 of Form 8-K 
based, in large part,_ on a concern that people would construe a separate 

Item 10 filing as an admission tha.t the disclosed information is 1materia1. 65 
In light of the timing requirements for making materiality judgments under 
Regulation FD, commenters wanted to be able to err on the side of filing 
information that may or may not be material, without precluding a later 
conclusion that the information was not material. Comrnenters 
recommended amending Item ~) of Form 8"K to include required Regulation 

FD disclosures. 66 Some commenters also suggested that Regulation FD 
submissions on Form 8-K should not be.treated as "filed" for purposes of 
the Exchange Act. · 

In light of these comments, we provide that either filing or furnishing 
information on Form 8-K solely to satisfy Regulation FD will not, by itself, 
be deemed an admission as to the materiality of the information. In · 
addition, while we retain a se'parate Item, we also are modifying Item 5 of 
'Form 8-K to address commenters' concerns. As. revised, issuers may choose 
.either to "file" a report under Item 5 of Form 8-K or to "furnish" a report 
under Item 9 of Form 8-K that will not be deemed "filed." If an issuer 

chooses to file the information on Form 8-K, 67 the information. will .be 
subject to liability under Section 18 .·of the Exchange Act. The information. 

'\ . 

9lso will be subject to automatic incorporation by reference into the issuer's 
Securities Act registration statements, which are subject to liability under 
Sections 11 and 12{a)(2) of thE! .Securities Act. If an issuer chooses instead 

to furnish the information, 68 it will not be subject to liability under Section 
11 of the Securities Act or Section 18 of the Exchange Act for the disclosure, 

. unless it takes steps to include that disclosure in a filed report, proxy 
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statement, orregistrationstatement. All disclosures on Form 8-K, whether 
filed or furnished, will remain subject to the antifraud provisions of the 
federal securities laws. 

b. Alternative Methods of Public Disclosure 

We are recognizing alternative methods of public disclosure to give issuers 
the flexibility to choose another method (or a combination of methods) of 
disclosure that will achieve the goal of effecting broad, non-exclusionary 

distribution of information to the public. 69 
. . ~: . . . . 

As a general matter, aC:ceptable methods of public disclosure for purposes of 
Regulation FD will include press releases distributed through a widely 
Circulated news or wire service, or announcements made through press 
conferences or conference. calls that interested members of the public may 
attend or listen to either in person, by telephonic transmission, or by other 
electronic transmission (including use of the Internet). The public must be. 
given adequate notice Ofthe conference or call and the means for accessing 
it. The regulation does not require use of a particular method, or establish a 
"one size fits all" standard for disclosure; rather, it leaves the decision to 
the issuer to choose methods that are reasonably calculated to make 
effective, broad, and non-exclusionary public disclosure, given the particular 
circumstances of that issuer. Indeed, we have modified the language of the 
regul.ation to note that the issuer may use a method "or combir:iation of 
method.s" of disclosure, in recoqnition of the fact that it may not always be 
possible or desirable for an issuer to rely on a single method of disclosure as. 
reasonably designed to effect broad public disclosure. · 

We believe that issuers could use the following model, which employs a 
combination of methods of disclosure, for making a plannec:l disclosure of· 

.. material information, such as a scheduled earnings release: 

• First, issue a press release, distributed through regular channels, 

containing the information;?0 

• Second, provide adequate notice, by a press release and/or website 
posting, of a scheduled conference call to discuss the announced 
results, giving investors both the time and date of the conference call, 
and instructiol)s on how to access the call; and. · 

• Third, hold the conference call in an open manner, permitting 
investors to listen in eithE~r by telephonic means or through Internet· 

webcasting. 71 

· By following these steps, an issuer can use the press release to provide the· 
initial broad distribution of the information, and then discuss its release with 
analysts in the subsequent conference call, without fear that if it should 
disclose additional material details related to the original disclosure it will 
be engaging in a selective disc}osure of material information. We note that 
several issuer commenters indicated that many companies already follow 

this or a similar model for making planned disclosures. 72 

In the Proposing Release, we stated that an issuer's posting of new 
information onits own web$ite would not by itself be considered a sufficient 
method of public disclosure. Astechnology evolves and as more investors 
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have access to and. use the Internet, however, we believe that some 
issuers, whose websites are widely followed by the investment.comm"unity, . 
could use such a method. Moreover, while the posting of information on an 
issuer's website may not now, by itself, be a sufficient means of public 
distlos'ure, we agree with commeriters. that issuer websites can be.an 
important component of an effective disclosure process. Thus, in some 
circumstance$ an issuer may be able to demonstrate that disclosure made 
on its website could be part of a combination of methods, "reasonably 
designed to provide broad, non-exclusionary distribution" of information to 

the public. 73 

We emphasize, however, that while Rule lOl(e) gives an issuer 
considerable flexibility in choosing appropriate methods of public disclosure, 
·it also places a responsibility on the issuer to choose methods that,are,· in · 
fact, "reasonably designed" to effect a broad and non~exclusionary . 
distri.bution .of information to the public. In determining whether a,n issuer's 
method of making a particular disclosure was reasonable, we. will consider 
all the rel.evant facts and circumstances, recognizing that methods of 
disclosure that may be effective for some issuers may not be effective for 
others. If, for example, an issuer kno.wsthat its press releases are routinely 
not carried by major business wire services, it may not be sufficient for that 

. issuer to make public disclosure' solely by submitting its press release to 
one of.these wire services; the issuer in these circumstances shoul.d use 

·other or additional methods of dissemination, such as distribution of the 
information to local media, furr1ishing or filing a Form 8-:K wit.h the 
Commission, posting the information on its website, or using a service that 
distributes the press release to a variety of media. out.lets and/or retains the 
press release. . . . . 

We also caution issuers that a deviation from their usual practices for 
making public disclosure may affect our judgment as to whether the method 
they have chosen ih a particular case was· rec;isonable~ For example, if an 
issuer typically discloses its quiirte:;rly earnings results .in regularly 
disseminated press .releases, we might view skeptically an issuer's claim 

·that a last minute webcast of quarterly results,; made at the same time as 
an otherwise selective disclosure. of that information, provided effective 

broad, non-exclusionary public disclosure of the informati~n. 74 In short, an 
issuer's methods of making disclosure in a particular case should be judged 
with respect to what is "reasqnably designed" to effect broad, 
non-exclusiona'ry distribution ir1 light of all the relevant facts and 
circumstances. · 

5. Issuers Subject fo Regulation FD 
I 

Regulation FD will apply to all issuers with securities registered under 
Section 12 of the Exchange Act, and all issuers required to file reports under 
Section lS(d) of the Exchange Act, including closed-end investment · · 
companies, but not including other investment companies, foreign 
governments, or foreign private issuers . 

. As written, proposed Regulation FD would have applied to foreign sovereign 
debt issuers required to file reports under the Exchange Act. Today's 
Regulation FD excludes these issuers from coverage. Proposed Regulation 
FD also would have applied to foreign private .issuers. However, the 
Commission has determined to exempt foreign private issuers at this ti,me 
as it has in the past exempted them from certain U.S. reporting 
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requirements such as Forms 10-Q and 8-K. Today's global markets pose 
new regulatory issues. In recognition of this fact, the Commission will be 
undertaking a comprehensive review of the reporting requirements of 

foreign private issuers. 75 In the interim, we remind foreign private issuers 
of their obligations .. to make timely disclosure of material information 

pursuant to applicable SRO rules and policies, 76 and our expectation that r 
the markets will enforce these obligations. Also, while Regulation FD will not 
apply, foreign issuers in their disclosure practices remain subject to liability 
for conduct that violates, and meets the jurisdictional requirements of, the 

. antifraud provisions of the federal securities laws. 77 

6. Securities Act Issues 

,a. The Operation of Regulation FD During Securities Offerings 

As proposed, Regulation FQ would have applied to disclosures made by a 
reporting company' in connection with an offering .under the Securities Act . 

.. Commenters expressed a number of concerns about tensions they perceived 
in the interplay of the disclosure requirements of Regulation FD and those of \ 

the Securities Act. 78 

With respect to publicofferings, commenters worried that a public 
disclosure mandated by Regulation FD could violate Section 5 of the 
Securities Act. Section 5 places limitatio11s 9n the type of disclosures that 

may be made at various intervals during a registered offering. 79 

Commenters were concerned that public disclosures mandated by 
Regulation FD would exceed those limitations. Commenters similarly raised 
concerns about proposed Regulation FD's interrelationship with unregistered 
offerings of securities. Here, the principal concern was that public disclosure 
mandated"-bY Regulation FD could conflict with the conditions of the 
exemption from registration ori which the issuer was relying. 

i. Registered Offerings Exemption 

· In light of the comments we have received and our own further 
consideration, we have determined that our concerns about. selective 
disclosure in connection with registered offerings under the Securities Act 
should not be addressed by overlaying Regulation FD onto the system of 
regulation provided by that Act. The mandated disclosure regime and the 
civil liability provisions of the Securities Act reduce substantially any 
meaningful opportunity for an issuer to make selective disclosure of 
material information in connection with a registered offering. We are 
satisfied that the Securities Act already accomplishes at least some of the 
policy imperative of Regulation FD within the context of a registered 
offering. Thus; with limited exceptions, Regulation FD as -adopted does not 
apply to disclosures m1ade in connection with a securities offering registered 

under the Securities A~t. SO . . 

In reaching this conclusion, we also note that our Division of Corporation 
Finance is currently involv.ed in.a systematic review of the Securities Act 
disclosure system as it relates t:o communications during the offering 
process. To the extent selective disclosure concerns arise in connection with 
registered offerings of securities, we believe it would t>e more appropriate to 
consider that impact in the contextof a broader Securities Act rulemaking. .J 
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. In creating the exclusion for re9istered offerings, we have defined for 
purposes of Regulation FD whein those offerings are considered to begin and 

end. 81 Communications that take place outside the periods clearly specified 
would not be considered a part of the registered securities offering to which 
the exemption from Regulation FD applies. Communications that are not 

made in connection with a registered offering also are not exempt. 82 

ii. Unregistered Offerings 

Unregistered offerings are not subject to the full public disclosure and 
liability protections that the Securities Act applies to registered offerings. An 
issuer engaged in an unregistered securities offering does not have the 
same discipline imposed underthe Securities Act to merge material 
information into its public disclosure. While we have carefully considered 
the concerns expressed by commenters, we believe that Regulation FD 
should not provide an exception for communications made in connection 
with an unregistered offering .. we. believe that reporting companies making 
unregistered offerings should either publicly disclose the material 
information they disclose nonpublicly or protect against misuse of that 
information by having those who receive it agree to maintain _it in 
confidence. 

If a reporting issuer releases material information nonpublicly during an 
unregistered offering with no such understanding about confider.itiality, we 
believe that disclosure under Regulation FD is appropriate. We believe this 
even if, as a result of such disclosure, the availability of the Securities Act 
registration exemption may be in question. Public companies undertaking 
unregistered offerings will need to consider the impact their selective 
disclosure could have on any exemption they use. Before an exempt 
offering begins, issuer's counsel should advise the client of the potential 
complications that selective disclosure of material nonpublic information 
could raise. 

Issuerswhoundertake private unregistered offerings generally disclose the 
information to the investors on a confidential basis. Under Regulation FD, 
public companies will still have the ability to avoid premature public 
disclosure in those cases. A public company need not make public disclosure 
if anyone who receives the material, nonpublic information agrees to 
maintain that information in C:onfidence. 

b. Eligibility forShort-Form Reqistration and Rule 144 

Commenters observed that a failure to file a Form 8-K under Regulation FD 
when no alternative qualifying public disclosure is made, would result in the 
loss of availability of short-form Securities Act registration on Forms S-2· 

and s..,3, 83 They pointed out that because the proposal did not contain any 
means to alter that ineligibility, the issuer would be disqualified from using 
Form S-2 or S-3 for at least a year .from the date of the non-compliance 
with Regulation FD. Commenters also noted that a failure to file a required 
Form 8-K would render Rule 144 temporarily unavailable for resale of 
restricted and control securities, and Form S-8 temporarily unavailable for 

employee benefit plan offerings. 84 They pointed out that the loss of Rule 
144 would primarily penalize shareholders reselling or attemptingto resell 
securities. They also noted that the loss of Form S-8 could have a 
detrimental effect on employees. 
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The reporting status requirements i.n Fo~ms s-2, S-3 and S-8 arid R,u.le 144·, 
· the commenters argued, were not intended to .be linked to a system for 

·. dissemination bf discrete inforn'lation outside of the traditional periodic' 
reporting obligations .. of compariies. The commenters were concerned that . 
these consequencesfor the issuer and investors may be unduly harsh ar:;,d 
not. in line with the purposes of Regulation FD. 

I 

We find merit in these concerns and are modifying this aspect of the 
regulation. The purpose of Regulation FD is to discourage selective 
disclosure of material nonpublic information by imposing a 'requirement to. 

·make the information available to the markets .generally when it h.as been 
made available to a select few. we ~gree thatthe purpose is not, well served 

·by negatively affecting a company's ability to access the capital markets. ·· 
Nor is it well served by penalizing the shareholders or employees.of the .. 
company. As discussed below, we have other adequate enforcement 
remedies that will prOvide a proportionate response for a yjolation and will 

·have the desired effect on compliance. To implement our approach, Rule 
103 of the regulation .as adopted states that an issuer's failure to comply 
with the regulation will not affect whether the issuer is considered cu:rrenL 
or, where applicable; timely in its Exchange j\ctreports for purposes pf 
Form S-8, sl)ort.,-form'regis'tration on Form S-2ior S-3 and Rule 144. · .. . . . ' . . . . 

7. Liability Issues : 

We recognize that the prospect of private l.iability for violations of. 
Regulation FD could contrLbute to a "chilling effect'' on issuer 
communications. Issuers might ·refrain from some informal communications 

·with outsiders if they feared that engaging in such communications, eve.n 
· w.hen approp!j,ate, would lead to,their being charged in private law.suits with. 

violations of Regula'tion FD. Accordingly, we emphasized iii the Proposing 
Release that Regulation FD is an issuer disdosure rule that is. dgsig·ned to 

. create duties ohly under Sections 13(a) and 15(d) of the Exchange Act and 
Section 30 of the Investment Company Act; It is not an antifraud rule; and . · 

.·it is not designed to create new duties under.the antifraud pro.visions ofthe 

. federal se.clirities laws·or iri private rights of action. 85 

Mostcommeriters·who addressed this point believed that our decision not to·. 
create private liability for Regulation FD·vio.lations was appropriate: Severa.I 
suggested, h9wever, that the language in the Proposing, Release offered 
insufficient protection from private lawsuits. In response to these 

. comments, we have 1added to Regulation FD a new Rulef02, which 
. expressly p.r'ovioes t.hat no failure to make a public diselosure required 

solely by R~gulatio~ FD shall bE~ deemed to be a violation -~f Rule lOb-5. 8.6 
This provision makes clear that Regulation FD does not crei=!te a ne.w duty 
for purposes of Rule :10b-5 liapility;' Accordingly; private plaintiffs cannot 
rely on an issuer's vi.olatibh ofRegulation FD as a basis for a private action 

·alleging Rule lOb-5 viofotfons. . . 

Rule 102 is designedt6 ex;clude Rule lOb-5 liability for cases that w'Ould be 
· based "solely'' on. a failu.re· to make a public disclosure required by 
Regula~ion FD. As such, it does not affect any existing grounds for liability 
under 'Rule lOb-5. Thus/ for example, liability. for "tipping" and in.sider· .. 
trading under.Rule lOb-5 ITlay still exist if a selective disclosure.is made i.n 

·d~curnstances that rne~t the. Dirks "p_ersonal benefit" test. 87 In addition,. ani 
issue.(s failure:to make a public disdbsure .still may give rise to liabiiity ' 

. .• . ..,. ' . ,., . . ' . . ,, 

\ . .' 
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under a "duty to correct" or "duty to update" theory in certain 

circumstances. 88 And an issuer's contacts with analysts may lead to liability 

under the "entanglement" or "adoption"· theories. 89 In addition, if an 
issuer's report or public disclosure made under Regulation FD contained . 
false or misleading information .. or omitted material information, Rule 102 
would not provide protection from Rule lOb-5 liability. · 

Finally, if an issuer failed to comply With Regulation FD, it would be subject 
to an SEC enforcement action alleging violations of Section 13(a) or 15(d) 
of the Exchange Act (or, in the case ofa closed-end investment company, 
Section 30 of the Investment Company Act) and Regulation FD. We could 
bring an administrative action seeking a cease-and-desist order, or a civil 

action seeking an .injunction and/or civil money penalties. 9o In appropriate 
cases, we could alsobring an enforcement action against an individual .at 
the issuer responsible for the vi1olation, either as "a cause_ of" the violation 

in a cease-and-desist proceeding, 91 or as an aider and a.better bf the 

violation in an iajunctive action .92 . 

· III. Insider Trading Rules 

As discussed in the Proposihg Release, the prohibitions against inside.r 
trading in our securities laws play an essential role in maintaining the 
fairness, health, and integrity of our markets. We have long recognized that 
the fundamental unfairness of insider trading harms not only individual 
investors but also the very foundations of our markets, by undermining 
investor confidence ih the integrity ofthe markets. Congress, by enacting 
two separate laws providing enhanced penalties for insider trading, has 

/.expressed its strong support forour insid.er trading enforcement program. 93 

And the Suweme Court in United States v. O'Hagan has recently endorsed a 
key component of insider trading law, the "misappropriation" theory, as 
consistent with the" animating purpose" of the federal securities laws: "to 
insure honest securities markets and thereby promote investor 

confidence. 1194 

As discussed more fully in the Proposing Release, insider trading law has 
developed on a case-by~case basis under the antifraud provisions of the 
federal securities laws, primarily Section 10(b) of the Exchange Act and 
Rule lOb-5. As a result, from time to time there have been issues on which 

1various courts disagreed. Rules 10b5-1 and 10b5-2 resolve two such issues. 

A. Rule 10b5-1: Trading "On the Basis Of'' Material Nonpublic Information 

1. Background 

As discussed in the Proposing Release, one unsettled issue in insider trading 
law has been what, if any, causal connect.ion must be shown between the 
trader's possession of inside information and hisor her trading. In 
enforcement cases, we have a.n;iued that a trader may be liable for trading 
while in "knowing possession" ofthe information. The contrary view is that 
a trader is not liable unless it is shown that he or she "used" the information 
for trading. Until recent years, !there has. been little case law discussing this 
issue. Although the Supreme Court has vatiously described an insider's 

violations as trading "on 1195 or "on the basis of1196 material nonpublic 
information, it has not addressed the use/possession issue. Three recent 

41612001 1 :45 PM 



I.· 

Selective Disclosure and Insider Trading wysiwyg://16/http://www.sec.gov/rules/final/33-7881.htm 

21of64 

· courts of appeals cases addressed the issue but reached different results.97 

As discussed more fully in the Proposing Release, in our view, the goals of 
insider trading prohibitions -- protecting investors and the integrity of 

· securities markets --·are best accomplished by a standard closer to the · 

"knowing possession" standard thanto the "use" standard.98 At the same 
time, we recognize that an absolute standard based on knowing possession, 
or awareness, could be overbroad in some respects. The new rule attempts 
to balance these considerations by means of a general rule based on 
"awareness" of the material nonpublic information, with several carefully 
enum.erated affirmative defenses. This approach will better enable insiders 
and issuers to conduct .themselves in accordance with the law: 

While many of the commenters on Rule 10b5-1 supported our goals of 
providing greater clarity in the area of insider trading law, some suggested 
alternative approaches to achieving these goals. In that regard, a common. 
comment was thatthe rule should not rely on exclusive affirmative 
defenses. Commenters suggested that we should either redesignate the 
affirmative defenses as non-exclusive safe harbors or add a catch-all 
defense to allow a defendantto show that he or she did not use the 

information. 99 

We believe the approach we proposed is appropriate. In our view, adding a 
catch-all defense or redesignating the affirmative defenses as non~exclusive · 
safe harbors would effectively negate the clarity and certainty that the rule. · 

. attempts to provide. Because we believe that an awareness standard better 
serves the goals of insider trading law, the rule as adopted employs an · 
awareness standard with carefully enumerated affirmative defe,nses. As 
discussed below, however, we have somewhat modified these defenses in 
response to comment.sthat they were too narrow or rigid, and that 
additional ones were necessary. 

Some commenters stated that an awareness standard might eliminate the 
element of scienter from insider trading cases, contrary to the requirements 

of Section lO(b) of the Exchan9e_ Act, lOO and that we therefore lack the 

authority to promulgate the rule. 101 These comments misconstrue the 
intent and effect ofthe rule. As discussed in the Proposing Release _and 
expressly stated in the Preliminary Note, Rule 10b5-1 is designed to 
address only the use/possession issue in insider trading cases under Rule 
lOb-5. The rule does not modify or address any other aspect of insider 
trading law, which has been established by case law. Scienter remains a 
necessary element for liability under Section lO(b) ofthe Exchange Act and 
Rule lOb-5 thereunder, and Rule l0b5-1 does not change this. 

2. Provisions of Rule 10b5-1 

We are adopting, as proposed, the general rule setforth in Rule lObS-1(~), 
and the definition of"on the basis of" material nonpublic information in Rule 
10b5-l(b). A trade is on the basis of material nonpublic information if the 
trader was aware ofthe material, nonpublic information when the person 
made the purchase or sale. 

Some commenters stated that a use standard would be preferable, 102 or 
suggested that the rule instead state that awareness of the information 
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should give rise.toa presumption ofuse. 103 As noted above, we believe'. 
that awareness, rather than use, most effectively serves the fundamental 
goal ofinsider trading _law -- protecting investor confidence in market 
integrity. The awareness standard reflects the common sense notion that a 

· trader who is aware.of insiqe information when making a trading decision 

inevitably makes use of the information.104 Additionally, a clear awareness 
standard will' provide greater clarity and certainty than a presumption or 

··"strong inference" approach}02. Accordingly,we have determined to adopt 
the awarenessstandard as pro1:>o~ed. 

· The proposed affirmative defens1s ge11erated a substant~al number of 
comments. Some commenters suggested that the affirmative defenses in· 

the Pr6posing Release were too restrictive, 106 or that additional defenses 
·were needed to protect various common trading mechanisms, such as 

issuer repurchase programs ar)d employee benefit plans. 107 Som1e of these 
· commeriters noted that the requirementthat a trader specify prices, 
amounts, and datesof purchases or sales pursuant to binding contracts,. 
instructions, or written plans left some common, legitimate trading 
mechanisms outside the protection of the proposed affirmative defenses.· 
Additionally, some commenters questioned the Proposing Release's 

.•. , . .· ·.. I . . ... · . . 

exclusion of a price limit from the definition of a specified "price.'' 108rn 
consideration of these comments; we are revising the affir:mative defense 
that allows purchases and sales pursua.nt fo contracts, instructions, and 
plans. The revised la.nguage responds to comme.nters' concerns by providing 
appropriate flexibility to persons.whowish to structure securities trading 
plans and strategies when they are riot aware of material nonpublic.· 

·information, and do not exercise any influence over the transaction once 
they do becomeaware of such information. · 

' ~ ' 

As adopted, paragraph (c){l)(i) sets forth an affirmative defense from the 
general rule, which applies both to individuals and' entities that trade. To 
satisfythis provision, a person must establish several factors .. 

• First, the person must demonstrate that before becoming aware of the 
information, he or she had entered into a binding contract to purchase 
or sell the security, provided instructions to .another person to execute 
the trade for.the instructing person's account, or adopted a written 

··plan for trading securities. 109 . 

• Second, the person must demonstrate that, with respect to the 
purchase or sale, the contract, instructions, or plan either: ( 1) 
expressly specified the arn6unt, price; and date; (2) provided a 
written formula or algorithm, pr computer program, for determining 
amounts, prices, and dates; or (3) d_id not permit the person to 
exerc:ise any subsequent influence over how, when, or whether to 
effect purchases or sales; provided, in addition, that any other person 
who did exercise such influence vyas not aware of the material 

nonpublic information when doing so .• no / 

• Thi[d, the person must demonstrate th.at the purchase or sale that 
occurred was pursuant to the prior contract, instruction, or plan. A 
purchase or sale is not pursuant to a contrac;t, instruction, or plan if, 

· among other things, the person who entered into the co.ntract, 
instruction, or plan altered or deviated from the contract, instruction, 
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or pla\l or entered into or altered a corresponding or hedging. 

transaction or position with respect to those securities. 111 

Under paragraph (c)(l)(ii), "'.Vhich we adopt as proposed, the exclusion 
provided in paragraph (c)(l)(i) will be available only if the contract, 
instruction, or plan was entered i.nto in good faith and not as part of a 
scheme to evade the prohibitions of this section. 

Paragraph (c)(l)(iii) defines several key terms in the exclusion. We are 

adopting, substantially as proposed, the definition of "amount", 1.1 2 which 
means either a specified number of shares or a specified dollar value of 
securities. We have revised the definition of "price" and added a definition 
of "date." As adopted, "price" means market price on a particular date or a · 

limit price or a particular dollar price. 113 "Date" means either the specific 
day of the year on which a mark.et order is to be executed, or a day or days 

of the year on w.hich a limit order is in force. 114 

Taken as a whole, the revfsed defense is designed to cover situations in 
which a person can demonstrate that the material nonpublic information 
was not a factor in the trading decision. We believe this provision will 
provid~ appropriate flexibility tc) those who would like to plan securities­
transactions in advance at a time when they are not aware of material 
nonpublic information, and then carry out .those pre-planned transactions. at 
a later time, even if they later become aware 'of' material nonpublic · 
information. 115 . . .. 

For example, an issuer oper~ting a repurchase program will not need to 
specify with precision the.amounts, prices, and dates on which it will 
repurchase its securities. Rather, an issuer could adopt a written plan, when 
it is not aware of material nonpublic information, that uses a written 
formula to derive amounts, prices, arfd dates. Or the plan could simply. 
delegate all the discretion to determine amounts, prices, and dates to 
another person who is not aware of the information -- provided that the 
plan did not permit the issuer to (and in fact the issuer did not) exercise 

any subsequent influence over the purchases or sales. 116 

Similarly, an employee wishing to adopt a plan for exercising sto~k options 
and selling the underlying shares could, while not aware of material 
nonpublic information, adopt a written plan that contained a formula for 
determining the specified percentage of theL employee's vested options to be 
exercised .and/or sold at or above a specific price. The formula could 
provide, for exa'mple, that the employee will.exercise options and sell the 
shares one month before each date on which her son's college tuition is 
due, and link the amount of the trade to the cost of the tuition. 

An employee a.lso could acquire company stock through payroll deductions 
under an employee stock purchase plan or a Section. 40l(•k) plan. The 
employee could provide oral instructions as to his or her plan 

participation, 117 or proceedby m~a.ns of a written plan. 118 The transaction 
price could be computed as a percentage of market price, and the 
transaction amount could be based on a percentage of salary to be 

deducted under the plan. 119 The date of a plan transaction could be 

determined pursuant to a formula set forth in the plan. 120 Alternatively, 
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the date of a plan transaction could be controlled by the plan's 
administrator or investment manager, assuming that he or she is not aware 
of the material, nonpublic information at the time of executing the 
transaction, and the employee does not exercise influence over the timing 

of the transaction. 121 

One commenter noted that the proposed Rule 10b5-1 defenses were not 
co-extensive with exemptions from liability and reporting under Section 16 

of the Exchange Act. 122 The Section 16 exemptive rules do not provide any 
exemption from liability under ~3ection lO(b) and Rule lOb-5. The adoption 
of Rule lObS-1 does not change this principle. However, we have drafted 
the Rule lObS-1 defenses so that their conditions should not conflict with 

the conditions of the Section Hi exemptive rules. 123 

The proposal included an additional affirmative defense available only to 
trading parties that are entities. In response to comments, the rule as 
adopted clarifies that this defense is available to entities as an alternative to 
the other enumerated defenses described above. 

Under this provision, an entity will not be liable if it demonstrates that the 
individual making the investment decision on behalf of the entity was not 
aware of the information, and that the entity had implemented reasonable 

policies and procedures to prevent insider trading. 124 The American Bar 
Association commented that the use in this rule of the term "reasonable 
policies and procedures ... to ensure" against insider trading differed from 
the standard provided in Section lS(f) of the Exchange Act, which requires 
a registered broker or dealer to estab.lish, maintain, and enforce written 
policies and procedures "reasonably designed" to prevent insider trading. As 
we noted in the Proposing Release, we derived this provision from the 
defense against liability codified in Exchange Act Rule 14e~3, regarding 
insider trading in a tender offer situation. Rule 14e-3, which pre-dates 
Exchange Act Section lS(f), also used the "to ensure" language. We are not 

'aware, however, nor did commenters suggest, that use of that language has 
created any problems of compliance with. Rule 14e'"3. We believe, in any 

event, that the standards should be interpreted as essentially the same. 125 

B. Rule lObS-2: Duties of Trust or Confidence in Misappropriation Insider 
Trading Cases · 

1. Background 

As discussed more fully in the Proposing Release, an unsettled issue in 
insider trading law has been under what circumstances certain non-business 
relationships, such as family and personal relationships, may provide the 

duty of trust or confidence required under the misappropriation theory. 126 
Case law has produced the following anomalous result. A family member. 
who receives a "tip" (within the meaning of Dirks) and then trades violates 
Rule lOb-5 .. A family member who trades in breach of an express promise of 
confidentiality also violates Rule lOb-5. A family member who trades in 
breach of a reasonable expectation of confidentiality, however, does not 
necessarily violate · 

Rule lOb-5. 

As discussed more fully in the Proposing R.elease, we think that this 
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anomalous r.esult harms investor confidence in the integrity ahd fairness of 
the nation's securities markets. The family member's trading has the same 
impact on the market and investor confidence inthe third example as it·· 
does in the first two examples. In all three examples, the trader's . 
informational advantage stems from "contrivance, not luck," and the 
informational disadvantage to other investors "cannot be overcome with 

research or skill. 11127 Addi,tionally, the need to distinguish among the three 
types of cases may require an unduly intrusive examination ofthe details of 

. . .. ·· •. . I 

particular family relationships. Accordingly, we believe there is good reason 
for the broader approach we adcipt today for determining when family or. 
personal relationships create "duties of trust or confidence" wnder ,the 
misappropriation theory . 

. Some of the c6mmenters who submitted comment letters on Rule lObS-2 

supported the proposal. 1 ~8 Saine offered suggestions or alternative 

approache!:); 129 Othersexpressed concern that the rule would erode 

standards of person~! and familiy privacy. ;30 As discussed in the Proposing 
Release, t.he rule is not designed to interf~re with particular family or 

.personal relationships; rather, its goal is to protect investors and th.e 
fairness and integrity of the nation's securities ma.rkets against improper . 
trading on the basis of inside informati.on. Moreover, we do not believe that 
the rule will require a more intrusive ex9mination of family relationships 
than would be required under existing case law without the rule. Current 

case law, such as United States v. Chestman, 131 and United States v. 

Reed, 132 already establishes a regime under which questions of liability 
turn on the nature of the details of the relationships between family 
mernbers, such.as their prior history and patterns of sharing 

, . , I· ·. . 

confidences. 133 By provi.ding m9re bf a bright-line test for certain . 
enum~rated dose family relati6nships, we believe the rule will mitigate, to 
some degree, the need to exarnine the details of particular relationships in · 
the course of investigating suspected insider trading. 

2. Provisions of Rule 10b5-2 

We are adopting gule lObS-2 substantially as proposed. The rule sets forth 
a nori~exclusive list of three situations in which a person has a duty of trust 
or confidence for purposes of the "misappropriation" theqry .of the Exchange 

Act and Rule lOb-5 thereunder .. 134 . 

First, as proposed, we provide that a duty of trust or confidence exists . 

whenever a person agrees to maintain information in confidence. 135 

Second, we provide that a duty of trust or confidence exists when two 
people have a history, pattern, or practice of sharing confidences such that 
the recipient of the information knows or reasonably should know ,that the 
person communicating the material nonpublic information expects\th9t the 

recipient will maintain its confidentiality. 136 This is a "fac:ts and 
circumstances'' test based on the expectation of the parties in light of the 
overall relationship. Some commenterswere concerned that, as proposed, 
this provision examined the re21sonable'expectation of confidentiality of the 

. persoii communicating the material nonpublic information rather than 
examining the expectationsof the recipient of the information and/or both 

parties to the communication.137 We believe that mutuality was implicit in 
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the proposed rule because aninquiry1into the reasonableness of the 
recipient's expectation necessarily .involves considering the relationship as a 
whole, 'ncluding the other party's exp'ectations. Nevertheless, we hc;ive 

.·revised the provision to make. this mutuality explicit . 
..- '· .' •,• 

. . . . ·... .· ., . . 

Two commenters suggested thatthis part of the rule be limited to a history, 

pattern, or practice of sharing.l)usiness corifidences. 138 Although we have 
determined not to adopt such a .limitation, we note that evidence about the. 
type of confidences shared in the past might be relevant to determining the 
reasonableness of the expectation of confidence. · 

Third, we are adopting as proposed a bright-lirie~rule that states that a duty 
of trust or confidence exists when a person receives or obtains material 
nonpublic information from certain enum.erated close family members: 

. spou$es, parents, children, and siblings. An affirmative defense permits the 
person receiving or obtaining the information to demonstrate that under the 
facts and circumstances of that family relationship, no duty of trust or · 
confidence existed. Some commenters noted that the enumerated 
relationships do not include dorneshc partners, step-parents, or · ... 
step-children. We have determined not to indude these relationships iri this 
paragraph,·although,paragr-aphs (b)(l) and (b)(2) cou.ld reach them. Our 
experience in this area indicates that most in.stances of insider trading · 
between or-among family members involve spouses; pa.rents and children, 
or siblings; therefore, we have enumerated these relationships and not 

· others. -i · / 

IV. Paperwork Reduction Act · 
', . . ..... 

Certain provisions of Re.gulation FD contai~ ;,collection of information" 
requirements within the meaning of the Paperwork Reduction Act of 

.1995. 139 We published notice :soliciting ~omments on the collection of 

information requirements in the Proposing Release, and submitted these 
requirements to the Office of Management and Budget ("OMB") for review in 
accordance with44 U.S;C. 3507(d) and 5 CFR 1320.lL The titles for' the 
collections are (1) For~ 8-K, and (2) Reg FD"-Other Disclosure Materials. 

. .. . . ... '·' · .. ' . ' \: . 
We receb1ed two comments cqncerning our estimate that an issuer would 
make five dis'Tlosures under Regulation FD per year. The Bond. ·Market 

Association st~ted that we· provided no' basis for our estinicite. 140 The 
·Securities Industry Association indicated that the basis for the estimate is 

unclear and suggested that the estimate is too low. 141 lri the Proposing 
Release, we stated that w~ believe that issuers will niake one disclo'sure. per 
quarter plus, on average, one additiona·1 disclos'ure per year under 
Regulation FD. While we recognize that some issuers may make more than 
five annual FD disclosures, we also believe that a.substanbal number of 

issuers will make fewer than five FD disclosures annually. 142 As discussed 
. in the Proposing Release, in mciriy cases, information diselosed under 
Reg'ulatiori FD would be information thatan issuer ultimately was going to 
disclose to the public. Under ReguiC!ti9n FD, that issuer likely will not. make' 

. any more public disclqsure than it otheriN.ise would, but it may make the 
disclosure sooner and now would be required to file or disseminate that 
information in a manner reasohably 'designed to provide broad, . 
non-exclusionary distribution of the information '.to the public. We therefore 
believe that our estimate that issuers will make five disclosures per year ' 
underRegulation FD is appropriate .. , . . ·· · 

':1 
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The Bond Market Association also stated that the time required tc:) · . . . 
accomplish· disclosure.will be longer thari our estimate of five hours; but did 

not quantify how much longer.J43 As' discussed in the Proposing Release, 
we estimat~d the average number of hours an entity spends completing 
Form 8-K by contacting a number of law firms and other persons regularly 

·involved in completing the form. We therefore believe that our estimate is · 
appropriate. We additionally believe it is re'asonable to estimate that other 
forms of disdosure1 such as a press release, will require no more (and 
probaoly less) than the preparation time of Form 8-K. 

' . , . ·. ' ' 

OMB approved the regulation's information col.lection requirements. Forrn 
8-K (OMB Control No. 3235-0060) was .. adopted pursuant to Sections 13·, 
15, and 23 of the Exchange Act, and Regulation FD-Other' Disclosure 
Materials (OMB C()ntrol NQ. 3235-0536) was adopted pursuant to s.edions 

.13, 15, 23, and 36 of the Exchange Act. We are not collecting information 
pursuant to Regulation FD on Form 6-K (OMB Control No 3235-0l16), as 
initially P. reposed, because, as discussed in this Release, we. have modified . 
Regulation FD to exdude foreign private issuers from coverage. We have. 

· adopted Regulation FD with some additional modifications. to the regulation 
as proposed. None of these modifications (other thanthe exclusion of 

· foreign private issuers from coverage), however, has an impact on our 
burden hour estimate. · · 

An agency~ may not co.nductor sponsor, and a person is not required,to · 
respond to, a collettion of information uriless it displays a currently valid. 
OMB control number. Compliance with the disclosure requirements is 
mandatory. There is no rnandatory retention period ·for the information 
disclosed~ and responses ,to the disclosure requirements will not be .kept ,, 
confidential. · 

( 

v~ Cost-Benefit Analysis 

A. Regulation _FD: Selective Diselosure 

Regulation FD requiresthat .when an issuer intentionally discloses material 
nonpublic information to sec;ufities market professionals or holders of the 

, issuer's securities who are reasonably likely to trade on the basis of the 
information, .it must simultaneously make public disclosure. When the 
issuer's selective disclosu'n:! of material nonpublic information is not 
intention9I, the issuer must make public disclosure promptly. 

1. Benefits 

Regulation FD. will provide several important benefits to investors and the 
securities markets as a whole. First, current practices of selective disclosure. 
damage investor confidence in the fairness and integrity of the markets. 
When selective disclosure leads. to trading by the recipients of the disclosure . 

. or trading by those whom these recipients advise, the practice bears a Close 
resemblance to ordinary "tipping" and insider trading. The economit effects 
of the two practices are essentially the same; in both cases, a few persons 
gain an i11formational edge _:_ and use that edge to profit at the expense of 

.. i:he uninformed --: from ·superior access to corporate insiders, not through 

ski IL or diligence. 144Thus, i.nvestors in many instances equate the practice 

of selectivedisclosure v-,;ith insider tr~ding. 145 
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. . . . .. . . .. ·' . ·•. . " \.. . 
The Chicago Bpard Options Exchange also cpmmented that selective ..• ·. 
disclosure is extremely detrim~ntal to the markets, in that the unUsucil .. 

· trading and ·increased volatility.that result from selective disclosure cah 
cause market makers substantial losses and potentially lead to wider·arid 

les~ liquid options markets. 146 This argumentcan be extended to the 
primary markets for the securitl1~s as well. Economic theory an.d empirical 

·" studies have shown that stock m,9rket transattion costs ,increase ,wh~n .. ; . 

· · certai.~ traders may be aware of mate~ial, undisclosed i~formation: 147 .A. 1
" 

,reduction in these costs should make investors more willing to commit their · 

--..: 

·capital. . · · ·· · · · · 

. . . . ' . . . . ~ ·. . ) 

·The inevitable effect of s.electiv1e disdosure, as indicated by numerous 
C:omment letters wi:treceived, is that individual investors lose confidence iri 
the integrity of the markets .because they perceive that certain market 

. ··.participants havean unfair cidva~tage/48 Although one commenter 

qUestioned thjs~in_vesto'r· confidence ~rg·ument,149 w~ agree with.the 
common sense view ... _ expressed by both the Supreme Court aod the 
Congress -- that investors :will los.e con.fid.ence .in a market that they beU.eye · 

:is u·nfciirly rigged again~t them.150 Similarly, economic studies have . . 
provided supportforthe view that insider trading reduces liquidity, 

i~cr~ases volatility, and may inc~ease_th~ cost o.f capitar.151 · . 

· Glveil the si.milarityof selective disclosure practices to ordinary ti6ping and 
· i.nsider trading, we believe that a regulation addressing sele~tive disdosu·re 
of .materiaLinformatioriwill.pfomote,.beri~fits. sirnilarto insider frading · 
regulation. Regulation FD wiH fosterfaifer disclosure of information to all 
investors, and rncrease investbr confidence in. market integrity. By 
enhancing investor co.nfidence in the markets, the.refore, the regulation will.·. ·. · 
encourage conti.nued widesp(ead investor parti'cipation in our markets., 

.. ·. · ·enhancing market. e.ffic::iency and liquidity, and more .. effective capital raising. · . . . . . ' . . . . 

Second; the regulatiorillikely also will provid~ benefits to those seeking 
unbiased analysis. This regulati.on will place all, analysts on equal footing 

. with.respect to competition foraccess to material information. Thus, it,wiil 
~.allow analysts to express their honest opinions without fear of. l;>ein'g de,nied 
. access to valuabie corporate information being provided to their · · 
·competitors. Analysts will continue to be able to use and benefit from 
superior diligence or acumen, VVithOL!t facing the.prospect that other' 
analysts will have a competitive, edge s_C)lely becaq~e they say rno~e · 

. ... . . ' . \.. .. . . . .. . .. 

:,favorable things about issuers.J52, · • • .. · · ; '.· · · · .. · · · · · 

2. Costs· 

.~ .. 

The, regulation will impose some,costs 'on issuers> First, issuers vvill incur .. 
s~me additional costs in making the public disclosures of 1J1aterial nonpubfic 
information required by the regulation. Regulation FD gives issuers two . , 

. options .for m·aking public disdosure. The issuer can: (l) file or furnish a · ' 

Form 8-K; 153 or (2) di'sseminate the information throug.h another method ... 
or comb,ination of methods of disclosure that is reasonably desighed to . < 

provide broad; r\on-exdusionary dis'tribution'of the information tot.be public;. 
(press release, teleconference, or web~coriference). ·. . . . 

. . . ' . . _., 

. Beta,use the regutation does. riot require is'suen~ to disclose material 
information(justfo make any disclosure on a non-selective basis), we 
. " :'. . . ' '" ' . '. : '. . . ) . ... . . . . ..... "' . 

. . _,. :· 
·. '•'.' .; 

.' . ~ . 
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cannot predict with certainty hc>w many issuers will actually make 
disclosures undef.this regulation. For purposes of the Paperwork Reduction 
.I ' . ' ' ' ' . ' ' ' ' 
Act, however, we, base our estirnate ofthe paperwork burden of the· .. 

r~gulation onrour belief that iss~ers will make on average five 151 .. pub.lic ' . 

·disclosuresund~rReguiation FD. peryear. 155 Since there are approximately 
13,000 issuers affected by this regLilationi we estimate that the total ·· · 
number of disclosures.under P-E!gulation FD per year will be 65,000. 

If an issuer filesa Form 8-:K, we estimate that the issuer would incur, on 
average, five burden hours per filing. Th'is.estimate is based on current 
burden ·hour estimates under the Paperwork Reduction Act for filing a Form . · 
8-K and th_e staffs· experience with: such filings. For the purposes of the 
Paperwork Redl,iction Act, we estimate that in preparing Form 8-Ks 
approximately 250/0 ofthe burden hours are expended by the company's 
internal professior:ial staff; and1 the remaining 75% by outside counsel. 
Assuming a cost of $85/hour for in~house professional staff 9nd . . 

$175/hour156 for outside counsel, the total cost would be .$762. 50 per ·.·· 
. filing. These assumptions reflect the g~eater.reliance on outside lawyers in 

preparing doc;:Liment.sto be.filed with the Commission. · 

· We have no direct data o·n which to base estimates of the costs of the other : 
disclosure optio.ns~ However~ w1~ anti Ci pate that other method? of disclosure,·. 
such as press releases, rm=:iy require less preparation time than a Form s~K 
and will be prepared prim~rily, if not exclw:;ively, by the company's iriterrial 

staff, 157 Moreover, if the costs of another·rr1ethod of disclosure a~e les~ .. 
. than the costs offiling the Form 8":"!<, we pres.ume issuers Will choose· ·. 
·another method of pupli.c dfsclosure. Issuer? 'may, however, choose to use 
method!? of clissemination with higher out-of-pocket costs, presumably · 

'.because they .believe th~se methods provide. additional benefits to' the\ 
· issuer or investor for which they are wil'ling to pay. Given U1at we estimate 
that there will_ be 65,_000 disclosures under Regulation FD per year at an , 

approximate cost rangirig from $537.50 to $762.50 per disclosure, we 
estimate that the total paperwork burden of preparing the information for·. 

disclosure per year will qe approxii;nately $34,937,500 to $49,562;50o.158 
. . . ~ . 

-We redei\ied several comments rnncerning the· costs of the discldsure 
options provided by Regulation FD. Two toi:nmenters suggested that the · 

benefits of the. regulation outweigh the:costs of ~akirig disf:lo?ure. 159 Orie 
commenter suggested that _the _direct costs to issuers of complying with the. 
regulation ·vvill exceed the $33 million that we estimated i.n the Proposing 

Releas'e. 160 ~his commenter suggest~d that there is no bi;isis for our . · 
estimate that issuers will make on average five disclosures per year, and 
that mir e·stimate that it will take five hQurs to make disclosure under the, 
regulation is too low, due to le£1alinvohiem .. entwith each corporate 

··.communication. This· comm~nter additionally stated that the cost estimates 
for in-house and outside legal advice.do not reflect the current or future 

· · marketplace and that the estimates do not :consider all of the people 

.. ,c, 

involved in the disclosure proce?s or the costs of a decision not to make . 

disclosure. 161 Another commenter stated.that our esti~ate o( on average,._ . 
fiv~ c:liSclosures per issuer per year is too low .. This commenter also said that 

,it ~ould not quantify the_ ~ost~ off~eg~lc;ition Ft>. 16~ · 

Our estimate of five disdosureslper issuer is based· on several factors. First, 

·,I 
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we believe that for a large group of issuers, five disclosures reflects the 
need to make one FD disclosure per quarter, and allows for one additional 
miscellaneous FD d,isclosure; At: the same time, however, we recognize that 
there will be a wide variation among disclosure practices at different 
issuers. Some issuers may average more annual FD disclosures. A 
substantial number of other issuers, however, depending on their ir:idustry, 

shareholder composition, or levei' of analyst coverage, 163 may make fewer 
if any FD disclosures annually. Thus, we believe the estimate adequately 

·allows for a wide variety, of situations. We, therefore, believe that five is a 
· reasonable estimate of the average number of disclosures each issuer will 

make annually. under Regulation FD. We also believe it is reasonable to 
assume that the costs of making disclosure via some other method, such.as 

, a press release, will not be greater than the costs of filing a Form 8-K. 

While it is possible that issuers may inc~r sorhe cost in connection with the 
implementation of corporate policy relating to disclosure, as well as 
decisions not to make disclosure under the regulation, we believe that any 
,additional costs would not be substantial. Many issuers already consult with 

. in-house and/or outside counsel regarding their disclosure obligations under 
· the federal securities laws. Moreover, aswe have narrowed the definition of 

"persons acting on behalf of thE~ issuer" to cover only those who regularly 
interact with securities market professionals and se·curity holders, the issue·r 
personQel whose disclosures will be covered by the regulation are those who 
are most likely to be well-versed in disclqsure issues and practiced in 
making judgments on these issues. Further, to the extent that issuers 
already have polic:;ies in place to .cover the types of disclosures those 
personnel can make, we expect: the additional ·Costs associated with 
compliance to be small. Thus, after careful consideration of the comments, 
we have determined that our estimates of the costs of making disclosure 
are appropriate. , 

One commenter asserted that c>ur cost-benefit analysis does not consider 

indirect costs on capital formation. 164 These costs, according to this ' 
commenter, include less liquidity, missed market opportunities, and the, 
introduction of market inefficiericies. One such market inefficiency, 
according to the commenter, might result from confidentiality agreements 
becoming a regular practice, thereby excluding some institutions that 
cannot or will not agree to the 1restrictions in such agreements. This 
commenter also suggested a ccist resulting from issuers' involving their 
attorneys in each corporate communication. This commenter did not 
quantify these purported costs. 

We believe that this comment does not ;;idequately take into.account the 
flexibility provided iri Regulation FD for issuer compliance. The regulation 

. gives issuers a variety of ways to comply, and we assume that an issuer will 
be able to determine the least costly meth,ods of compliance for its 
particular circumstances. Moreover, as discussed in the Release, we have 
significantly narrowed the scopie of the regulation in ways that should 
reduce both direct and indirect compliance costs; for example, we have 
narrowed the types of communications covered, and excluded 
communications made in connection with most registered securities 
offerings. Further, as discussed above; we believe that the regulation will 
encourage continued )Nidespread investor participation in our markets, 
which will enhance market efficiency and liquidity, and foster more effedive 
capital raising. Thus, we have carefully considered whether the regulation 
will increase the costs of capital formation, and we believe it may, in fact, 
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reduce such ~osts. 165 

The regulation may also lead to some increased costs for issuers resulting · 
from new or enhanced systems and procedures for disclosure practices. As 

indicated by some c~mmenters,166 we believe that many, if not most, · 
issuers already have internal procedures for communicating with the public'; 
for many issuers, therefore, new procedures to prevent selective disclosures· 
will not be needed. There might be a cost to these issuers, however, for 
enhancing and strengthening existing procedures to safeguard against 

\ .· . . . 
selective disclosures that are not intentional to ensure prompt public release 
when such disclosures dd occur. · 

~ ' . . 

Some commenters suggested tlhat disclosure methods uti.lizing Internet. 

technology impose minimal costs. 167 Inparticular, one commenter noted 
that there are several servicesthat make the audio signal from conference 

/ ·calls available over the Internet at no cost. 168 Another commenter 
disagreed, an.d stated that some of the methods of making disclosure, such 

as webccists, are costly. 169 This commenter suggested that additional costs 
might include those associated with new technologies, but provided no 

quantitative data associated with any such costs. 170 As stated above, we 
believe that making disclosure by a method other than a Form 8-K w.ill 
likely be less costly than making disclosure by filing a Form 8-K. We believe · 
that issuers will use new technology to the extent that it is cost-effective to · 
do so; in any event, no issuer will be required to expend more on 
disclosures utilizing new technology than it woulq cost to make disclosure 
by filing a Form 8~K. · 

One potential cost of the regulation thatwe have identifi~d is the risk that 
the regulation might ''chill" corporate disclosures to analysts, investors, and 
the media. We recognized the ·concern that issuers may speak less often out' 
of fear of liability basedon a pcist hoc assessment that disclosed information 
was material, and that if such ci chilling effect resulted from Regulation FD, 
there would be a cost to overalli market efficiency and capital formation. 

A numberof colnmenters also raised the concern about a chilling effect as a· 
significant potential cost of Regulation FD, and several ofthese suggested 

that we were underestimating this effect. 171 A common theme among 
these commenters was that the regulation would result in the flow of.less 
information to the marketplace .. rather than more, arid that the cost of this 

effect would be greater surprise and volatility .172 However, these 
commenterswere unable to quantify these costs. Moreover, .other 
commenters, including issuers who would be subject to the regulation, did 
not necessarily agree that their communications would .be significantly 

chilled. 173 

Iri response to the concerns about a diminished' fi'ow of information, as,· 
discussed elsewhere in this Release, we have made several significant· 
modifications that we believe reduce the likelihood of a chilling effect. These 
modifications include narrowin9 the scope of the regulation so that it doe.s 
not apply to all communjcations with persons outside the issuer, narrowing 
the types of issuer personnel covered by the regulation to senior officials 
and those who would normally pe expected to communicate with securities 
market professionals or securitiholders, and clarifying that where the· 
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regulation requires "knowing or reckless" conduct, liability will attach only 
when an issuer's personnel know or are reckle_ss in not knowing that the 
information selectively disclosed is both material and nonpublic. 
Additionally, as discussed below, we have added an express provision in the 
regulation's text designed .to remove any doubt that privat~ liability will not 
result from a Regulation FD violation. · 

In addition, there are numerous practicesthat issuers may employ to 
continue to communicate freely wi.th analysts and investors, while becoming 
more careful .in how they disclose information. Moreover, the regulation only_,, 
covers the selective di~closure of ma.terial nonpublic information; the level 
of non-material -information available to the market need not decrease. We 
believe issuers will have strong reasons to continue releasing information 
given the market demand for information and. a company's desire to 
promote its products and services. One economic study has found that more 
public disclosure is associated with factors that have been shown to reduce 

the cost of capital. 174 Finally, commenters expressed concern that the 
regulation would increase the risk ofprivate liability. Regulation FD is 
designed to create duties only under Sections 13(a) and 15(d) qf the 
Exchange Act and Section 30 olf the Investment Company Act, and does not 
create new duties under Section lO(b) of the Exchange Act. As discussed, 
we h_ave added an express provision to the regulation stating that a failure 
to ma~e a disclosure required solely by Regulation FD will not result in a 
violation of Rule lOb-5. 

B. Rule 10b5-1: Trading "On The Basis Of" Material Nonpublic Information 

I ~ ' . 

Rule 10b5-1 would define when a sale or purchase ofa security occurred 
"on the basis of" material nonpublic information. Under the rule, a person 
trades "on the basis of'' material nonpublic information if the person making 
the purchase or sale was aware of the. material nonpublic information at the 
time of the purchase or sale. However, the rule provi<:tes exclusions for 
certain 1situations in which a trade resulted from a pre-existing plan, 
contract, or instruction thatwas made in good faith. 

1. Benefits 

We anticipate two\;ignificant benefits arising from Rule 10b5-1. First, the 
rule should increase investor confidence in the integrity and fairness of the 
market beqrnse it clarifies and strengthens existing insider trading law. 
Second, the rule will benefit co1-porate insiders by providing greater clarity 
and certainty on how they can plan and structure securities transactions. 

·The rule provides specific guidance on how a person can plan future 
transactions at a time when he or she is' not aware of material nonpublic 

·information without fear of incurring liability. We believe that this guidance 
will make it easier for corporate insiders to conduct themselves in 
accordance with the laws against insider trading. 

2. Costs 

The rule does not require any particular docume·ntation or recordkeeping by 
insiders, although it would, LQ some cases, require a person to document a. 
particular plan, contract, or in.struct.ion for trading if he or she wished to 
demonstrate an exclusion frorfi the rule. Some commenters suggested that 
the proposed affirmative defenses dia not allow for certain commonly used 
mechanisms for trading securities, such as issuer repurchase plans: If the 
rule prohibited, for example; issuers from repurchasing their securities, a 
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cost might have resulted. As discussed elsewhere in this Release, however, 
we have modified the rule to provide appropriate flexibility to persons who 
wish to structure securities trading plans and strategies when they are. not 
aware of material nonpublic information. Any entity that sought to rely on 
the affirmative defense in para~Jraph ( c)(2) for institutional traders would be 
required to comply with the specific provisions of that paragraph, including 
implementing reasonable policies and procedures to prevent insider trading. 
We believe that most entities to whom this affirmative defense would be 
relevant -- i.e., broker-dealers and investment advisers ~- already have 

procedures in place, because of existing statutory requirements. 175 Thus, 
as adopted, we do not believe that any costs that may be imposed by Rule 

10b5-1 will be significant. 176 

C. Rule 10b5-2: Duties of Trust or Confidence in Misappropriation Insider 
Trading Cases 

1. Benefits 

Rule 10b5-2 enumerates three non.,exclusive bases for determining when a 
person receiving information is subject to a "duty of trust or confidence" for 
purposes of the misappropriation theory of insider trading. Two principal 
benefits are likely to result from this rule. First, the rule will provide greater 
clarity and certainty to the law on the question of when a family relationship 
will create a duty of trust or confidence. Second, the rule will address ari 
anomaly in current law under which a family member receiving material 
nonpublic information may exploit it without violating the prohibition 
against insider trading. By addressing this potential gap in the law, the rule 
will enhance investor confidence in the integrity of the market. 

2. Costs 

We do .not attribute any costs to Rule 10b5-2 and no commenter suggested 
otherwise. 

VI. Consideration of Impact on the Economy, Burden on 
Competition, and J>romotion of Efficiency, Competition, and Capital 
Formation 

Sections 2(b) of the Securities Act, 3(f) of the Exchange Act, and 2( c) of the 
Investment Company Act require the Commission, when engaging in 
rulemaking that requires it to consider or determine whether an action is 
necessary or appropriate in the public interest, also to consider whether the 
action will promote efficiency, competition, and capital formation. As· · 
discussed above, we believe that Regulation FD and Rules 10b5-1 and 
10b5~2 will bolster investor confidence in the integrity of the markets and 
the fairness of the disclosure process. By enhancing investor confidence and 
participation in the markets, these rules should increase liquidity and help 
to reduce the costs of capital. Accord(ngly, the proposals should promote 

capital formation and market efficiency. 177 

Section 23(a) of the Exchange Act requires the Commission, when adopting 
rules under the Exchange Act, to consider the impact on competition of any 
rule it adopts. Several commeriters suggested that Regulation FD might 
have some effects on competition. One commenter suggested that the 
regulation would have a negative effect on competition because analysts 
operating independently of, and in competition with, each other can more 
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effectively pursue an independent line o(inqufry and ferret out negative 
inform9tion that management wou'ld rather not disclose. According to this 
commenter, "[l]eveling the playing field for analysts, as among themselves 
and vis-a-vis the general public, w.[11 undermine the great advantages of the · 

· currehtsystem." 178 We disagree. We believe, to the contrary, that the 
regulation will encourage competition because i.t places all analysts on equal 
competitive footing with respect to access to material information. Analysts 
will continue to be able,to use and benefit from superior diligence or 
acumen, without facing the prospect that other analysts will have a 
competitive edge simply because they have been favored with selective 
disclosure. Additionally, analysts willbe able to express their honest 
opinions without fear of being denied access to material corporate , 
information. , ·· 

Some commenters also suggeslted thqt if Would be anti-competitive and 
·. unfalr-:to exempt ratings agencies and/or the news media from the , , 

regulation's coverage} 79 According te> these commenters, reporters are 
competitors of analysts. We believe .that there is a significant difference 
betwee'n analys~.s and news reporters, and therefore disagree with this· 

' comment. p_eporters gather information for the purpose of reporting the 
news and informing the public;. generally, their. reports are widely . 
disseminated .. Similarly, ratings agencies make their ratings reports public' 

· when completed. Analysts, by contrast, gather and report infbrmatJon to be 
used for securities trading; their reports are typically available to a limited, 
usually paying, audience. 

As discussed niore fully above, we have decided to exclude foreign private 
issuers'from the Regulation FD disclosure requirements in light of the fact 
that the Commission will be undertaking a comprehensive review of the 
reporting requirements of forei~~n private i$suers. To.th.e extent any 
anti-competitive effect may arise from exempting foreign private issuers ' 
from the regulation, we believe any such burden would be necessary and 
appropriate.for the protection of investors. Overall, we do not believe that 
the regulation and rules will have any anti-competitive effects. 

VII. Final Regulafory Flexibil.ity Analysis.· 

This Final Regulatory Flexibility Analysis ("FRFA") has been prepared .in 
accordance with .the Regulatory Flexibility Act ("RFA"). It relates to 
Regulation FD, Rule lObS-1, and Rule lQ!JS-2 under th.e Exchange Act, as 
amended. The regulation and rules addr~ss the selective disclosure of 
ni.aterial nonpublic information and clarify two unsettled issues under 
current insider trading law. , 

A; ·Need for the Regulation and Rules 

lihe new regulation and rules address three .. separate issues. Regulation FD 
addresses the problem of issuers.making selective disclosure of material 
nonpublic information to analysts or particular investors before making 
disclosure to the investing public. Rules lObS-1 and lObS-2 address·two 
unsettled issues in insider trading case law; (1) when insidertrading 
liability arises in connection with a person's "use" or "knowing possession" 

.of material nonpublic information; and (2) when a family or other 
non-business relationship can 9ive rise to liability under the 
misappropriation theory of insider trading. By addressing these issues, we 
believe the new·regulation and. rules:will enhance investor confidence in the 
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fairness and integrity_ of the securities markets . . ', ,, ..) . ' . . 

Regul~tiort FD requires that when an· issuer intentionally discloses material - · 
. nonpublic inf9rmation it do so through public disdosure, not selective . · .. , 
diselosure. When an issuer has made a non-intentional selective disclosure, · 
Regulation FD requires the issuer to make prom.pt public disclosure 
thereafter. The regulation provides for several alternative methods by which 
an issuer can.make the required public disclosure. We beli_ev~ that.this new 
regulation will provideforfairer·and. more effective disclosure of important 

, information by issuers to the investing pt1blic. · <ce · · 

Rule l0b5-l provides a general rule that liability ari'ses when a person 
tradeswhile "aware" of materi2il nonpublic information. Rule 10p5~1 'also 

· provides affirmative defenses ·from the general. rule to allow persons to · 
··structure securities trading plar1s arid strategies when they are not aware of-. 
material nonpublic information, and follow through with the trades purswant · 
to those plans and strategies even after they become aware of materi~I , · ... 
nonpublic information,,V\/e believe Rule lObS-1 clarifies an· important issue· 
in insider frading').aw, and will enhance investor confidence fn market · 
integrity. · · · · 

' ' . ' .. ' ·. ( 

Rule 10b5-2 defines the scope of "duties of trust and confidence" for 
purposes of.th.e misappropriation theory in a manner that more .. . 
appropriately serves. the purposes of insi·der tradin:g law. R.ule 10bSc2 wilJ 
have no direet effect on sm·a_ll entities. · · · - · · · · 

·s. Significant Issues Raised by Public Comm~'nt · 

·In the Proposing ·Release, we solidted comments on the Initial Regulatory· 
Flexibility Analysis ("IRFA"). In particular, we requested comments 

, regarding: (i) the nlimbe.r of sma!I entity issuer$ that' may be affected by · · 
·.the proposed regulation and rule~-; (ii.) the existence or nature of the · 
potential impaet ofthe proposed regulation and/or rules on small entity 
issuers discussed :in the analysis; and (iii) how to quantify the impact of the ' 
proposed regulation.and rules; Commentator~ were asked to-describe the 

1 nature of any impact' and provide empirical data supporting the extent of 
the impact. . . 

We did not receive any comments addressing the IRFA for p-roposed 
Regulation Fb and RuJes 10b5-1 and 10b5-2. we-did receive several ·"· 
comments addressing· the potentral impact of proposed Regul.ation FO.on 
small entity issuers and whether•:Regulation FD s.hou/d treat t_hem the same 

. as. other i•ssuers. · · ·. · ·· 

One_ iss~e. affecting small entities on: ~hi ch we received significant com111ent · 
. ·was the method of "pu.biicdisdosL)re" required by .Regulation fl). One · 

· commenter said that Regulatio'n FO'~ public disclosure.reqUiremerit should 
. recognize the particular circumsta'nces of the issuer; in this comm.enter's 

view, because smaller issuers often have more difficulty obtaining c:overage, · 
Regulation FD's public disclosure requirement could be qualified tcnequire 
those efforts ·reasonable under the circumstances of the issuer and the · · 
market for its securities. This c:ommenter r:ioted that it would help ad.dress 
this Jssu,e if Regulation FD's public disclosure requirement cpuld. be satlsfiec;l . 

by a ~ebsite po~ting/89 Another co~menter ~aid that Regulation FD.'s . . 
. provision forpublic disc_losure throu~h _a press _release is not appropria,te 
because this method does little, if anything, to provide i,rivestors with ·· 
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information regarding smaller c:ompanies. 181 

In response to these comments and ofhers, we have modified the definition 
of "public disclosure" in the final regulation. The final regulation provides 
greater flexibility to an issuerto determine what is an appropriate means of 

·making public disc.losure in light of its particular circumstances. The final 
regulation permits issuers, including small entity issuers, to choose a 
method (or a combination of methods) of public disclosure reasonably 
designed to provide broad, non-exclusionary distribution of information to 
the public. 

With respect to the regulation's application to disclosures of "material" 
nonpublic information, two commenters noted that what might be material 

to a small company might not be material to.a large company. 182 As noted 
e.lsewhere in the Release, the general materiality standard has always been 
understood to encompass the necessary flexibility to fit the circumstances of 
each case. Thus, we believe the use of a materiality standard in Regulation 
FD appropriately takes ihto account the differences between small and large 
issuers. 

C. Small Entities Subject tothe Regulation and Rules 

Regulation FD will affect issuers and closed-end investment companies that 

are small entities.183 We .estimate there are between approximately 1,000 
to 2,000 issuers subject to the reporting requirements ofthe Exchange Act 

that satisfy the definition of small entity. 184 We also estimate that there 
are approximately 62 closed-end investment companies that may be 

considered small entities subjec3t to R~gulation FD. 185 

. ' .. 

Rule lObS-1 will apply to any small entities that engage in securities trading 
while aware of inside information and therefore are subject to existing 
insider trading prohibitions of Rule lOb-5. This could include issuers, 

broker-d.ealers, 186 investment advisers, 187 and investment companies. We 
estimate that there are approximately 913 broker-dealers that may be . 

. considered small entities.' 188 We estima~e that there are approximately 

1,500 investment advisers that may be. considered small entities. 189 We 
estimate that there a~e approximately 241 investment companies that may 

be considered small entities. 19Q The Commission cannot estimate with 
certainty how many small entities engage in securities trading while aware 
of inside information and no corhrilents were received on this point. 

D. Projeded Reporting. Recordkeeping; and Other Compliance 
Requirements · · 

1. Regulation FD 

When an issuer, large or small, discloses rnaterial nonpublic information, 
Regulation FD requires it to file or furnish ci Form 8-K, orto otherwise make 
public disclosure of information through another method (or combination of 
methods) of disclosu're that is reasonably designed to provide brqad, · 
non-exclusionary distribution of the information to the public. 

The regulation\s "public disclosure" requirement wduld give small entity 
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issuers fiexibility fo how to disseminate information (such as via telephonic 
or Internet conference calls). This flexible performance element enables·· · 
small entity issuers the freedom to.select the method (or combination.of 

.. methods) ofpublic.disclo~ure that best suits their business operation? w~ile . 
achieving broad .disseminat1ion of the information. Accordingly, we dp not 
think the requirement will hav~ _a disproportionate affect on sm~ll entity> . 

. issuers. In addition, by '(lllowin~j an iSSIJer to use a method "or combi11ation 
of methods" of disdosure, Regulafion FD recognizes that it may not always 
be possible for an isswer to rely ona single method of disclosure as\ · 
reasonably designed to effect broad n:on-exclusionary public disclosure. 

2. Rule lObS-1 

Rule 10b5-1 does not directly impose ... any recordkeeping or compliance 
requireme0nts on small entities.To the extent that an entity engaged in 
securities trading' wished to rely .on an affirmative defense, it might ., 
do,cument .. the existence of.1;=1pre:ex;isting pla11 to trade. More generaliy, any 
entity, large or small, thatsouqht to rely on the affirmative defense iri . . 
paragraph (c)(2)for institl.ltion~31 tr:-aders w()uld be required to corrfply with 
the specific prqvisions of that paragraph, including implementing reasonable 
policies anc;I procedures to prevent insider trading. We believe that mbsf 
entities to whom this affirmative defense would. be relevant -- i.e.1' · .. · . 
broker-dealers and investment advisers·-- already have procedures in place, 

.because ofe~isting st~tutory requirements.~ 91 

3. Rule 10b5"2 

Rule 10b5-2. affects.individuals and not entities. Accordingly, ·'we believe 
that Rule 10b5-4 would not have a significant economic impact or:i a 
substantial: number of small entities.. . 

. . . . . . : . -. . ' . . . . . -

E. Agency Action to Minimize Effect on Small Entities . . . . . ' ,· . . ; . ' . . . . . . ~ . 

As required by Sections 603 and 604 of the''RFA; the Commission.has 
considered the follbw'ing alternatives to minimize the economic irtipactof · 
Regulation. FD and Rcile 10b5-1. on· small. entities: (a) the establishment of 
differing compliance or reporting' requirements or timetables that take: into 
account the resources availal:>le to small entities; (b) ~he clarification, 
consolidation, or simplification of compliance and reporting requirements· 
under the· reg·ulation and the rule for small entities; (c) the use of ·. 
performance rather than desi.gn stand'ards; and (d) ah exemption .from . 
coverage of t.he.i"egula;iion or.rl.1le, or any part thereof, for small entities . .' 

.· ,· .,. . ... . 

With respect to Regulation FD, we continufto believe that different 
compliance or reporting requirements or timetables for small entities would. 
interfere wi.th achieving the primary goal of protecting. investors. For the · 
same reason'i we believe that exempting small entities from coverage of 

. Regulation FD, in Whole or 'pai-t, is not appropriate. In addition, we have 
concluded that it is not feasible to.further clarify, consolidate, or simplify 
the regulation for small entities. We have, how.ever, used performance 
elements in Regulation FD in·t:wo ways. Regulation FD does notrequirethat 
an issuer satisfy its obligations i11 accordance with any specific design, but 
rather aliows each issuer, incl1..Jding small entities, flexibility to. select the · 

. . , I . . .... , . . .. . . ... 

method (or combinaUon of iTlethods}of compliance that is most efficient.· 
.·and appropriate for its business 'operations. First, each issuer can select 

what method(s) to use to avoid. selective disclosure (~, by designating 
which authorized officiai(sHvill speakwith analysts). Second, each ·issuer 

. 1 
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can choose. w.hat ~ethod(s) to use for "public disclosure" (~, filing or 
furnishing a Form 8-K, issuing a press release, holding a conference call 

· transmitted telephol1ically or over the Internet, etc.). We do not .believe 
different performance standards for small entities would be consistent with 
the purpose of Regulation FD. 

·We have made a number.of chcinges to proposed Regulation FD that we. 
beli.eve,decrease its impqct oh all issuers, including small en~ity issuers. 

First, we have narrowed the scope~of communications covered by 
·.•Regulation _FD so it does not apply to all communications to persons outside 

the i'ssuer. As revised, the regulati'on applies only to communications made 
to securities market professionals and to holders of the issuer's securities 
under circumstances in which it is reasonably foreseeable that the security • 
holder will trade on the basis ofthe information. 

Second, we have narrowed the definition of "person acting on behalf of the 
issuer" to senior officials and those: persons.who normally would be 
expected to co111m1,micate with secutities market professionals or with 
holders of the issuer's securities .. •· 

Third, to remove any doubt that private liability will not result from a 
Regulation FD violation~ we have added· an· express provision in the 
regulation textthat a faiiure to make a disclosure required solely by 

.. Regulation FD will not result in a vio.lation of Rule lOb-5, 

Fourth, to clarify that a reasonable; but mistaken, determination that ·· 
! , \ . ' . ' • 

information was not material will not be second-guessed, the regulation text 
has been revised to pr~,Vide thait the materiality determination is subject to . 
a recklessness. stan.dard. ·.. ·· . 

' . . 

Fifth, Regulation FD has been revised so that a failure to comply with its 
provisions will not disqualify an issuer from use of short-form registration 
for securities offerings or affect security holders' ability to reseli under 
Securities Act Rule 144. 

. . . . ( 

Sixth,. Regulation FD has been i-evised to exclude communications made in 
connection with most securities offerings registered under the Securitjes 
Act.· 

With respect to .Rule lOb-S-1, we cont.inue to believe that different . 
. -compliance requirements for smaU entities would interfere with achieving . 
the primary goal of protecting investors. For the same reason, we believe 
that exempting small entities from coverage of Rule lObS-1, in whole or · 
part, is not appropriate. In addition, we have c6ncluded that it is not · ·. 
feasible to further clarify, consolidate, or simplify the rule for small entities. 
First; tt;ie aspects of Rule lObs.:1·that indirectly involve compliance 
requirements are for affirmative defenses to the general rule and therefore 
not required to comply with Rule l,ObS-1. Second, we have used 
performance elements for the affirmative defense based on an institytional 
investor implementing proper informational barriers set forth in paragraph· 
(c)(2) of Rule 1Qb5-l. If a·n entity decides to assert this affirmative defense; 
Rule 10b5-1 does not require that it satisfy-its obligations under the. 
affirmative defense in accordance with any specific design, but rather allows 
it flexibility to select,which mecisure(s) it wants to put in place to satisfy the 
elements of the affirmative defense. We do not believe different· 
performance standards for small entities would be .consistent with the 
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purpose of the rule. 

We have made changes toRule 10b5-1 that we believe will decrease its 
impact on small entities. First, .a person may use limit orders _in a 
pre-existing contract, plan, or instruction created while the person was not 
aware of any inside information. Second, Rule 10b5-1 as adopted provides 
that the price, amount, and date of a transaction do not have to be 
specified .where the purchase or sale that occurred was the result.of the 
pre-existing contract, plan, or instruction . 

. VIII. Statutory Bases and TE!xt of Amendments 

We are adopting Regulation FD, the amendments to Form 8-K, Rule 10b5~1, 
and Rule 10b5-2 under the authority set forth in Sections 10, 19(a), arld 28 
of the Securities Act, Sections 3, 9, 10, 13, 15, 23, and 36 of the Exchange 
Act, arid Section 30 of the Investment Company Act. 

List of subjects · 

17 CFR Part 240. 

Fraud; Reporting anq recordkeeping requirements, Securities. 

17 CFR Parts 243 and 249 

Securities, Reporting and recordkeeping requirements. 

Text of Amendments · 

For the reasons set out in the preamble, Title 17, Chapter II ofthe Code of 
Federal Regulations is amended as follows: 

. PART 240 -- GENERAL RULES AND REGULATIONS, SECURITIES 
EXCHANGE ACT OF 1934 

1. The authority citation for Part 240 continues to read, in part, as follows: 

. Authority: 15 U.S.C. 77c, 77d, 77g, 77j, 77s, 77z-2, 77eee, 77ggg, 77nnn, 
77sss, 77ttt, 78c, 78d, 78f, 78i, 78j, 78j-1, 78k, 78k-1, 781, 78m 1 78n, 780, 
78p, 78q, 78s, 78u-'5, 78w, 78x, 78ll(d), 78mm, 79q, 79t, 80a-20, 80a-23, 
80a-29, 80a-37, 80b-3, 80b-4, and 80b-11, unless otherwise noted. 

* * * * * 

2. Section 240.10b5-1 is added after Section 240. lOb-5 to read as follows: 

§ 240.10b5-1 Trading '\on the basis of" material nonpublicinformation in 
insider,trading cases. · 

Preliminary Note to§ 240.lObS-1: This provision defines when a purchase. 
or sale constitutes trading "on the basis of" rnaterial nonpublic informatibn 
in insider trading cases brought: under Section lO(b) of the Act and Rule 
lOb-5 thereunder. The law of insider trading is otherwise defined by judicial\ 
opinions construing Rule lOb-5, and Rule 10b5-1 does not modify the_ scope 
of insider trading law in any otherrespect. 

(a) General. The "manipulative and deceptive devices" prohibited by Section 
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· 10(b) of the Act (15 u.s.c. 78j) arid§ 240.lOb-5 thereunder include, 
among other things, th.e purchase or sale of a security of any issuer, on the 
basis of material nonpublic information about that security or issuer, in 

. breach of a duty of trust or confidence that is owed directly, indirectly, or. 
derivatively,· to the issuer of thi3t security or the shareholders of thafissuer, 
or to any other person who is the source of the material nonpublic 
information. 

(b}Definition of "on the basis of." Supject to the affir:-mative defenses in 
paragraph ( c) of this section, ci purchase or sale of a security of an issuer is 
"ori the basis of" material nonpublic information about that sec;urity or · 
.issuer if the person making the purchase or sale was aware of the material. 

·· . nonpublic information,, When the person made the purchase or sale. 

( c) Affirmative defenses. 

(l)(i)Subject to paragraph (c){l)(ii) of this section, a person's purchase or 
. sale is not "on the basis of" material nonpublic information if the person 
making the purchase or sale demonstrates that: 

(A) before becOming aware ofthe information, th·e person had: 

ill entered into a binding contract to purchase or sell the security, · 

ill instructed another person to purchase or sell the security for the 
instructing person's account, or 

ru adopted a written plan for trading securities; 

(B) the contract, in$truction, or plandescribed in paragraph (c)(l)(i)(A) of 
this Section: 

ill specified the amount of securities to be purcfiased or sold~nc! the price 
at which and the date on which the securities were to be purchased or sold; 

ill included a written formula or algorithm, or computer program, for 
determining the amount of securities to be purch~sed or sold and the price 
at which arid the date on which the securities were to be purchased or sold; 
or 

Ll.l:did not permitthe person to e~ercise any subsequent influence over ' 
how, when, or whether to effect purchases or sales; provided, in addition, 
that any other person who, pursuant to the contract, instruction, or plan, 
did exercise such influence must not have been aware ofthe material. 
nonpublic information .when doing so; and 

(C) the purchase or sale that occ.urred was pursuant to the contract, 
instruction, or plan. A purchase or sale is not "pursuant to·a contract; 
instruction, or plan" if, among other things, the person who entered into the 
contract, instruction, or plar1 altered or deviated from the.contract, 
instruction, or plan to purchase or sell securities (whether by changing the 

. amount, price, or timing of the purchase or sale), or entered into or altered 
a corresponding or hedging transaction or position with respect to those · 

. securities. · · 

(ii) Paragraph (c)(l)(i) of t,his section is applicable only when the contract, 
instruction, or plan to purchase or sell securities was given or entered into 
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in good faith and not as part of a plan or scheme to evade the prohibitions 
of this section. 

(iii) This paragraph {c)(l)(iii)defines certain terms as used in paragraph {c) 
of this Section. 

(A) Amount. "Amount" means either a specified number of shares or other 
securities or a specified dollar value of securities. · 

I . . 

(B) Price. "Price" means the market price on a particular date or a limit 
price, or a particular dollar\price. 

(C) Date. "Date" means, in the case of.a rnarket order, the specific day of 
the year on which the order is to be executed (or as soon thereafter as is 
practicable under ordinary principles of best execution). "Date" means, in 
the case of a limit order, a day of the year on .. which the limit order is in 
force. ·· · · · . ' 

(2) A person other than a natural perso-n also may demonstrate that a. 
purchase or sale of securities is not "onthe basis of" material nonp.ublic 
informatioh if the person demonstratesthat: 

(i) The individual making th.e investment decision on behalf of the person to 
purchase or sell the securities was not aware of the information; and 

.f' 

c<ii) The person had implemented reasonable policies and procedures, taking 
into,corisideration the nature of the person's business, to ensure that 

·individuals making investment decisions would not violate the laws 
prohibiting trading on the basis of material nonpublic information. These 
policies and procedures may include those that restrict any purchase, sale, 
and causing any purch9se or sc:ile of any security as to which the person has 
material nonpublic information, or those that prevent such individuals from 
becoming aware.of such information. 

3. Section 240.10b5-2 is added to read as follows: 

§240.10b5-2 Duties of trustor confidence in misappropriation insider 
trading cases.. · · 

Preliminary Note to§ 240.10b5,..2:' This s~ction provides a non-exclusive 
definition of circumstances in which a person has a duty of trust or 
confidence for purposes of the "misappropriation" theory of insider trading 
.under Section lO(b) of the Act and Rule lOb-5. The law of insider trading is 
otherwise defined by judicial opinions construing Rule lOb-5, and Rule 
10b5-2 does not modify the Scope of insider trading law in any other 
respect. · · · · 

(a) Scope of Rule. This section shall apply to any violation of Section lO(b) 
of the Act (15 U.S.C. 78j(b)) and § 240.lOb-5 thereunder that is based on 
the purchase or sal\e of securities on the basis of, or the communication of, 

· material nonpublic information misappropriated in breach of a duty oftrust 
or confidence. 

(b) Enumerated "duties of trust or confidence." For purposesofthis section, 
a "duty of trust or confidence" exists in the· following circumstances, among 
others: · 

\ 

4/6/2001 1:45 PM 



Selective Disclosure and Insider Trading wysiwyg://\6/http://www.sec.gov/ru !es/ ti na 1/3 3- 788 I_ h I Ill 

42 of64 

(1) Whenever a person agrees to maintain information in confidence; . 
. , 

(2) Whenever the person communicating the material nonpublic information 
and the person to whom it is communicated have a history, pattern, or 
practice of sharing confidences, such that the recipient of the information 
knows or reasonably should. knQw that the person communicating the 
material nonpublic information expects that the recipient will maintain its 
confidentiality; or 

(3) Whenever a person receives or obtains material nonpublic information· 
from his or her spouse, parent, child, or sibling; provided, however, that the 
person receiving or obtaining the information may demonstrate that no duty 
of trust or confid~nce existed with respect to the information, by 
establishing thaf he or she neither knew nor reasonably should have known 
that the person who was the source of the information- expected that the 
person would keep the information. confidential, because of the parties' 
history, pattern, or practice of sharing and maintaining confidences, and 
because there was no agreement or understanding to maintain the 
confidentiality of the information. · 

4. Part 243 is added to read as follows: 

PART 243 -- REGULATION FD 

Sec. 

243.100 General rule regard.ing selective disclosure. 

243.101 Definitions. 

243.102 No effect on antifraud liability. 

243.103. No effect on Exchange Act reporting status. 

Authority: 15 U.S.C. 78c, 78i, 78j, 78m, 780, 78w, 78mm, and 80a-29, 
unless otherwise noted .. 

· § 243 .. 100 General rule regarding selective disclosure. 

(a) Whenever an issuer, or any person acting on its behalf, discloses any 
material nonpublic information regarding that issuer or its securities to any 
person described in paragraph (b)(l) of this section, the issuer shall make 
public disclosure of that information as provided in§ 243.lOl(e): 

(1) Simultaneously, in the case of an intentional disclosure; and 

(2) Promptly, in the case of a non-intentional disclosure. 

(b)(l) Except as provided in paragraph (b)(2) of th.is section, paragraph (a) 
of this section shall apply to~ disclosure made to any person outside the· 
issuer: 

(i) Who is a broker or dealer, or a person associated with a broker or dealer, 
as those terms are defined in Section 3(a) of the Securities Exchange Act of 
1934 (15 U.S.C. 78c(a));. 

(ii) Who is an investment adviser, as that term is defined in Section 
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202(a)(ll) of the Investment Advisers Act of 1940 (15 U.S.C. 
80b-2(a)(ll)); an institutional investment manager, as that term is defined 
in Section 13(f)(5)of the Securities Exchange Act of 1934 (15 U.S.C. 
78m(f)(5)), that filed a report c>n Form 13F ( 17 CFR 249.325) with the 
Commission for the most recent quarter ended prior to the date of the 
disclosure; or a person associated with either of the foregoing. For purposes 
of this paragraph, a "person associated with .an investment adviser or 
institutional investment manager" has the meaning set forth in Section 
202(a)(17) of the Investment Advisers Act of 1940 (15 U.S.C. 
80b-2(a)(l 7)), assuming for these purposes that an institutional investment 
manager is an investment adviser; 

(iii) Who is an investment company, as defined in Section 3 of the 
Investment Company Act of1940 (15 U.S.C. 80a-3), or who would be an 
investment company but for Section 3(c}(l) (15 U.S.C. 80a-3(c)(l)) or 
Section 3(c)(7) (15 U.S.C. 80a .. 3(c)(7)) thereof, or an affiliated person of 
either of the foregoing. For purposes of this paragraph, "affiliated person" 
means only those persons described in Section 2(a)(3)(C), (D), (E), an<;! (F) 
of the Investment Company Aclt of 1940 (15 U.S.C. 80a-2(a)(3)(C), (D), 
(E), and (F)), assuming for these purposes that a person who would be an 
investment company but for Section 3(c)(l) (15 U.S.C. 80a-3(c)(l)) or 
Section 3(c)(7) (15 U.S.C. 80a'·3(c)(7)) ofthe Investment Company Act of 
1940 is an investment company; or 

(iv) Who is a holder of the issuer's securities, under circumstances in which 
it is reasonably foreseeable that the person will purchase or sell the issuer's 
securities on the basjs of th.e information. · 

(2) Paragraph (a) of this section shall not apply to a disclosure made: 

(i) To a person who owes a duty of trust or confidence to the issuer (such as 
an attorney, investment banker, or accountant); 

(ii) To a person who expressly agrees to maintain the disclosed information 
in confidence; · 

(iii) To an entity whose primary business is the issuance of credit ratings, 
provided the information is disclosed solely for the purpose of developing a 
creditrating and the entity's ratings are publicly available; or 

(iv) In connection with a securities offering registered under the Securities 
Act, otherthan an offering of the type described in any of Rule 415(a)(l)(i) 
- (vi) · · 

(§ 230.415(a)(l)(i) - (vi) of this chapter). 

§ 243.101 Definitions. 

This section defines certain terrl1s as used in Regulation FD (§§ 243.100 -

243.103). 

(a) Intentional. A selective disclosure of material nonpublic information is 
"intentional" when the person making the disclosure either knows, or is 
reckless in not knowing, that the information he or she is communicating is 
b.oth material an.d nonpublic. 
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(b) Iss~er. Ari ''issuer" subject to this regulation is one that has.a class of 
securities registered underSection 12 of the Securities Exchange Act of 
1934 (15 U.S.C. 781), or is required to. file reports under Section 15(d) of 

. the Securities Exchange Act of1934(15 U.S.C. 78o(d)), including any 
closed-end investment company (asdefined in Section 5(a)(2) of the. 

: Investment Company' Act of 1940) (15 U.S,C. 80a-5(a)(2)), but not 
including any other investment company or any foreign government or 

··foreign private issuer, as those terms are .defined in Rule 405 under the 
Securities Act · 

(§ 230A05 of this chapter). 

' ' . ' . 
(c} Person acting on behalf of an issuer, "Person acting on behalf of an 
issuer" means any senior official of the issuer (or, in the case of a 
clo.sed-end investrnent cortipany,. a senior offiCial of the issuer's investment 
adviser); or any other officer, employee, or agent of an issuer who regularly 
communicates with any person described in § 243.lOO(b)(l)(i), (ii), or (iii), 
or with holders of the issuer's securities. An officer, director, employee, or· 
agent of an issuer who discloses material nonpublic information in breach of 
a duty of trustor confidence to the issuer shall not be considered to be 
acting on behalf ofthe issu.er .. 

(d) Promptly. "Promptly" means as 5oon as reasonably pr~cticable.(but in · 
no event after the later of 24 hours or the commencement of the next day's 
trading on the New York Stock Exchange) after a senior official of the issuer 
(or, in the case of a closed-end .idvestment company, a senior official ofthe 
issuer's investment adviser} learns thatthere has been a non-intentional · 
disclosure by the issuer or pe'rson acting on.behalf of the issuer of · 
informati.on that the senior official knows, or is reckless in not knowing, is 

· both materi_al and nonpublic: ( 

(e) Public disclosure. 

(1) Except as provided in paragiraph (e)(2}of this section, an issuer shall 
make the ''public disclosure"of information required by § 243. lOcJ{a)by 
furnishing to or filing with the Commission a Form s~K ( 17 CFR 249. 308) 
disclosing that information,: 

. . . . I · . 

. (2) An issuer shall be exempt from the requirement to furnish or file a Form 
8-K if it instead disseminates the information through another, method (or 
combination of methods) of disclosure that is reasonably designed to 
provide broad, non.,.exclusiona~y distribution ofJhe information to the 
public. 

. . 
. .' . . . . . . . 

(f) Senior offidaL "Senior official" means any director, executive officer (as 
defined i.n §. 240.Jb-7 of this chapter), investor relations or public relations 
officer, or other person with similar functions. 

( g) Securities offering. For purposes of § 243 .100( b) ( 2 )(iv): 

(l) Underwritten offerings. A securities offering that is underwritten 
commences wheri the iss~er reaches an understancjing with the \ 
brokerc:dealer that. is to act as managing .underwriter and continues until the 
later qf the end ofthe period during which a dealer must deliver a 
prospectus orthesale of the securities (unless the offering is sooner 

·· term incited); 

4161200 l I :45 PM 



Selective Disclosure·. and Insider Trading .·. wysiwyg://16/http://www.sec.gov/rnles/final/33-7881.htm 

' ..... 
; 

·--.. .. 

'45.of64 ,' 

(2) Non-underwritten. offerings. A secudtie~ offering that is not 
underwritten: . 1 

. ' 

· · (i) If covered by Rule4l5(a)(l)(x) (§ 43'0A15(a)(l)(x) of this chapter), 
commences when the issuer makes itsfirst_bona fide offer in a takedown of 

· securities and continues until the later cif the end ,of the period during which 
each dealer must deliver a prospectus or the .sale of the securities in _that 
ta~e,down (unles~ the takedown is sooner terminated); 

(Ii) If.a business. combinatibn as c;lefined in Rule.16.5(f)(l) (§ 230,165(f)(l) 
of this chapter); commences when the firsfpublic announcement of the _ 1 

· transaction is rnade arid contin·ues u:nt_il the completion of the vote or t_he 
expiration 'orthe tenderoffer, as applkable (unless the transaction is sooner 
terrninated) ;. ·· · · · 

(iii) If ano'fferirig other than those speCified in paragraphs (a) and (b) of 
this section, cpmmences when t_he issuer files a registration statement and 
c'ontinues unfii the later of the end bf the period during which each d.eale.r 
must deliver a prospectus or·the sa.le ofthe securities (unless the offering is 
sooner, terminated). · · · · 

.. § 243.102 Ncfeffect on antifral.Jd liabilit? · 
;,. \' 

. No failure to make a p~blit disdos~re ·required solely by§ 243.100 shall be 
··deemed to be _a violation of Rule lOb-5 (17 CFR 240.1ob.:.5) under the 
_Securities Exchange Act.. · 

. ~ . . . . ' . . 

§ 243.103 No effect on Exchanqe Act rep~rtinq stat~s. 

•·.A failure t6 make a public disclosure.required ~olely by§ 243.100 shall not 
· affectwhether: · · - · · · · · · · .·· · 

(a) For purposes of Forms 5-2 (17 CFR 239.12)1 S-3 (17 CFR 239.13) and . 
S-8 (17 CFR 239~16b) under the Securities Ad, an issuer is deemed to have .. 
filedall the rriaterialrequired fo be filed ·pursuant to Sedion 13 or l5(d) ·of 

- the Securities Exchange Act-of l934 (15 u:.s.c. 78m or 7So(d)) or, where 
applicable, has made those filings in .a timely manner; or , · 

•.,' 

(b) There isadequ,ate current public information ·about the issuer for. 
purposes of § 230~ 144(c) of th.is chapter. (l}l.Jle 144( c)) .. 

PART 249 -- FORMS, SECURJ:TIES ~XCHANGE AC_T OF11934 

. 5. The authority citation for Part 249 is amended by addin;g the following 
.. Citations: · · · ·· · 

·Authority: 15. u.s.c. 78a; et seq., _unless :Otherwise note·ci; 
- . . ' ,· . 

Section 249.308 is also issued under 15 U5~C. 80a-29 .. 

* * * * * 

6. Section 249.,~08 i~ amended by ~e~1ising the phrase'; Ru le 13ai 11 or Rule 
.15d-'ll .(§ 240:13a-ll or§ 240,lSd-ll of this chapter)'' to read "Rule. 
13a-11 or Rule 15d-11J§ 240.l3a-H or§ ~40.i5d-ll of this chapte~) and 

··. for reports of nonpublic inform~1tion required .tb be' d.isclosed by Regulbtion 
FD(§§ 243 .. 100 and 243.101 o:E this chapter)". · 
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7. Form 8-K (referenced in § 249.308} is amended: 

a. in General Instruction A, by revising the phrase "Rule 13a-11 or Rule 
15d-11" to read "Rule 13a-11 or Rule 15d-11, and for reports of nonpublic 
information required to be disclosed by Regulation FD (17 CFR 243,100 and 
243.101)". 

b. by adding one sentence to the end of paragraph 1 of General Instruction 
s· I 

c. in General Instruction B, by adding a' new paragraph 2; 

d. in General Instruction.8:4., by revising the phrase "other events of 
material importance pursuantto Item 5," to read "other events of material 
importance pursuant to Item 5 and of information pursuant to Item 9,"; 

e. in General Instruction B. by adding a new paragraph 5; 

f. in Item S of Information to be Included in the Report by adding a new 
.sentence at the end of the pa rag ra ph; \_ 

g. by adding a new Item 9 under "Information to be Included in the 
Report", to read as follows: 

Note: The text of Form 8-K does not, and these amendments will not, 
appear in the Code of Federal Regulations. 

Form 8-K 

*****' 
GENERAL INSTRUCTIONS 

* * * * * 

B. Events to be Reported and Time for Filing of Reports 

1. * * * A registrant either furnishing a report on this form under Item 9 or 
electing to file a report on this form under Item 5 solely to satisfy its 
obligations under Regulation FD (17 CFR 243.100 and 243.101) must 
furnish such report or make su<:h filing in accordance with the requirements 
of Rule lOO(a) of Regulation FD (17 CFR 243. lOO(a)). 

2. The information in a report furnished pursuant to Item 9 shall not be 
deemed to be "filed" for the pu1·poses of Section 18 of the. Exchange Act or 
otherwise subject to the liabilities of that section, except if the registrant 
specifically states that the information is to be considered "filed" under the 
Exchange Act or incorporates it by reference into a filing under the 
Securities Act or the Exchange Act. 

* * * * * 

5. A registrant's report under Item 5 or Item 9 will not be deemed an 
admission as to the materiality of any information in the report that is 
required to be disclosed solely by Regulation FD. 
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* * * * * 

. INFORMATION TO BE INCLUDED IN THE REPORT 

* * * * * \ 

Item 5. Other Events and Regulation FD Disclosure. 

* * *The registrant may, at its option, file a report under this item 
disclosing the nonpublic information required to be disclosed by Regulation. 
FD (17 CFR243.100-243.103). 

* * * * * 

Item 9. Regulation FD Disclosure. 

Unless filed under Item 5, report under this item only information the 
registrant elects to disclose through Form 8-K pursuant to Regulation FD 
(17 CFR 243.100-243.103). · 

By the Commission. 

Jonathan G. Katz 
Secretary 

Dated: August 15, 2000 

·.Footnotes 

117 CFR 243.100-243.103. 

2. 17 CFR240.10b5~1. 

J 17 CFR 240.10b5-2. 

4 - 17 CFR 249.308. 

* * * * * 

' . ( . 

.2 The new rules and amendments were proposed in Exchange Act Release 
No. 42259 (Dec. 20, 1999) [64 FR 72590]. 

2 United States v. O'Hagan, S21 U.S. 642, 658 (1997) (citing Victor 
Brudney, Insiders, Outsiders, and Informational Advantages Under the 
Federal Securities Laws, 93 Harv. L. Rev. 322, 356 (1979)). See also H.R . 

. Rep. No. 100-910 (1988) ("The investing public has a legitimate 
expectation that the prices of actively traded securities reflect pu.olkly 
available information aboutthe issuer of such sec;:urities .... [T]he small 
investor will be - and has been - reluctant to invest in the market if he feels 
it is rigged against him.") 

Z See Proposing, Re'lease, part II.A. As discussed in the Proposing Release, 
in light of the "personal benefit" test set forth in the Supreme Court's 
decision in Dirks v. SEC, 463 US. 646 (1983), many have viewed issuer 
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selective disclosures to analysts as proteeted from insider trading liability, 
see,.~ Paul P. Brountas Jr., !Note: Rule lOb-5 and Voluntary Corporate. 
Disclosures to Securities Analysts, 92 Colum. L. Rev. 1517, 1529 (1992). 
We have brought a settled enforcement action alleging a tipping violation 
by a corporate officer who was alleged to have acted with the motive to 
protect and enhance his reputation. SEC v. Phillip J. Stevens, Litigation 
Release No. 12813 (Mar. 19, 1991). · 

.8.see §_,_g,_, Jeffrey M. La~derman, Who Car1You Trust? Wall Street's Spin 
Game, Stock Analysts Often Have a Hidden Agenda, Bus. Wk., Oct. 5, 1998 
and Amitabh Dugar, Siva Nathan, Analysts' Research Reports: Caveat 
Emptor, 5 J. Investing 13 (1996). 

2 The public c~mments we received, and a summary of public comment5 
prepared by our 'staff,\can be rE!Viewed in our Public Reference Room at 450 
Fifth Street, N.W., Washington, D.C. 20549, in File No. S7-3l-99. Public · 
comments submitted by electronic mail are on our website, www.sec.gov. 

lO See, §_,_g,_, Letters of Gary A~1uirre, David Cambridge, Malcolm Kirby, and 
Doug Wilmsmeyer. 

ll See, M_., EDS Call By Merrill Spurs Warning: Call of the Day, Bloomberg 
News, June 9, 2000, available in Bloomberg, Hush List; Altera Steers 
Analysts' Revenue Forecasts: Call of the Day, Bloomberg News, June 6, 
2000, available in Bloomberg, Hush List; Goldman Falls After Warning on 
2nd-Quarter Profit, Bloomberg News, May 26, 2000, available in Bloomberg, 
Hush List; Pepsi Bottling Gives Select Group Early Look at Data, Bloomberg 
News, May 15, 2000, available in Bloomberg, Hush List; Investors Back SEC 
Rule to Ban Selective Disclosure, Bloomberg News, Apr. 27, 2000, available 
in Bloomberg Equity CN; Richard Mccaffery, Papa John's Investors: The Last 
to Know, Motley Foo1 1 Dec. 9, 1999 
(http://www.fool.com/news{l.999/pzza991209. html); Juniper Networks 
Doesn't Invite All Investors to Product Call, Bloomberg News, Dec. 7, 1999, 
available in Bloomperg, Hush List; Access Denied: Some Investors Lose 
When Kept Out, Bloomberg News, Dec. 6, 1999, available in Bloomberg, 
Hush List; Fred Barbash, Companie5. Analysts a Little Too Cozy, Wash.· 
Post, Oct. 31, 1999, at Hl; SEC's Levitt Seeks to Open Company 
Confe'rence Call5, Bloomberg News, Oct. 18, 1999, available in Bloomberg, 

, Hush List; Susan Pulliam, Abercrombie & Fitch Ignites Controversy Over 
Possible Leak of Sluggish Sales Data, Wall St. J., Oct. 14, 1999, at Cl; SEC 
May Propose Ruleto Curb Selective Disclosure, Bloomberg News, Oct. 7, 

· 1999, available in Bloomberg, Hush List; Idaho Conference of Moguls, 
Investors Boosts Stocks, Bloomberg News, July 8, 1999, available in 

Bloomberg, Hush List; ConAgra Excludes Investor5 From 3rd-'Qtr Earnings 
Call, Bloomberg News, Mar. 25, 1999, available in Bloomberg, Hush List; 
Susan Pulliam and Gary McWilliams, Compaq is Criticized for How it· 
Disclosed PC Troubles, Wall St. J., Mar. 2, 1999, at Cl; Miriam Hill, Should 
Companies Play Favorites?, Philadelphia Inquirer, Feb. 2, 1999, at Cl; I2ig 
Investors Get FirsrWord With Market-Moving News, Bloomberg News, Dec. 
14, J998r, available in Bloomberg, Hush List. We do not mean to suggest 
that all these reports necessarily il)volve selective disclosure of material 
nonpublic information. 

12 National Investor Relations Institute, A Study of Corporate Disclosure 
Practices, Second Measurement;, 18 (May 1998); Stephen Barr, "Back to the 
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Future: What the SEC Should Really Do About Earnings Management," CFO 
Magazine (Sept; 1999). 

: 13 NIRI Executive Alert, Most Corporate· Conference Calls Are Now Open· to 
Individual Investors and th.e Media, Feb.· 29, 2000. · 

. ~··· . . - . . 

14 See, §&..., Remarks of Chairman Arthur: ~evitt to the "SEC Speaks" 
Conference., "A Question, of Integrity: Promoting Investor ConfLdence by 
Fighting 'Insider Trading" (Feb. 27, 1998); Remarks of Commissioner Isaac 
t. Hunt, Jr., "Navigating the Sea of Communic·ations" (Feb. 26, 1999); 
Remarks of Commissioner Laura S. Unger, "Corporate Communications 
Without Violations: How Much Sho.uld Issuers tell Their Analysts and When". 
(Apr. ~3, 1999); Copies of these speeches are. available on the SEC's 
website at www.sec.gov. 

15 See, §...9._,_, Letters of the Securities Industry Assodation, The Bond 
Market Association, and the .American Bar Association. 

16 We note, in addition, that if w~ were succes~ful in enforcement acti.ons 
charging selective diselosures as a form of fraudulent insider trading, the in · 

. terrorem effect ofthat success (arid the consequent chiUing effect on 
issuers) would certainly be.far !~reaterthan the irnpatt of the rnore· 
measured app~oath we adopt today.. · 

· 17 See, §...9._,_, Letters of the Securitie.s Industry Assodation·, Sullivan and .. 
Cromwell, the Association for Investment' Management and Resea.rch,. Merrill 

Lynch,·and the New York City BarAssociati~n. · 

18 See, §...9._,_, Letters .oft~~ Securities Industry Association, .the Association 
for Investment Management and Research, and Merrill Lynch . 

. 19 See, §...9._,_, Letters of.the United Kingdom Listing Authority, Chris 
Kallaher, and Joseph L. Toenjes. 

20 See, §...9._,_, Letters of the American Bar Association, the American 
Corporate. Counsel Associqtion, the. DC Bar,· the American Society of 
Corporate Secretaries, and the Securities Industry Association. 

2°1 Letters of Dow Jones, Moody's, and St~ndard and Poors. 
. . . . 

22 See, §...9._,_; Letters of Dow Jones (suggesting exclusion for "bona fid~ · 
nE:!ws organizations"); Standard. and. Poors (suggesting exclusion for · 
disclosure to rating 1 agencies when information provided in connection with 
rating process); and the Securities Industry Associatiqn (suggesting 
exclusion for disclosure fo government recipients). · 

. ' . '· . 

. . 
23 See, §...9._,_, Letters of the Arnericah Corporate Counsel Association, the 
American Society of Corporate Secretaries, the DC Bar, and Sul.livan and · 
Cromwell. · · · · 

24 Rule lOO(b)(l)(ii) .lncludes ar;i "institutid~al investment manager" as . 
· .. defined in Section l3(f)(5) of the Exchange f.ct (lS u.s:c 78m(f)(5)) that.· 
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filed a Form 13F for the most recent quarter of the year. Generally I 
institutio.nal investment managers are required to report on Forrh l 3F if 
they exercise investment discretion wfth respect to accounts holding 
publicly tr~ded equity securities having an aggregate market value of at 
least$100 million. See Exchanqe Act Rule 13f~l, 17 C.f_.R. 240.13f~L 

25 Rule lOO(b)(l}(iii) includes hedge funds by covering persons whowould. 
be categorized as investment companies but for the exclusions from the 
definition of investment company set forth in Sections 3(c)( 1) or 3(c)(7) of 
the Investment Company Act (15 U.S.C. 80a-3(c)(l) or 80a-3(c)(7)). 

. . . 

26 With one e~ception 1 we are using the definitions of these terms provided 
in the federal securities laws: With respect to investment companies and 
hedge funds, the definition of "affil.iated person" that we provide for 
purposes of Regulation FD is'sorr\ewhat narrower than the definition ofthat 
term provided in Section 2(a)(3) of the Investment Company Act (15 U5.C. 
80a-2(a)(3)). The Regulation FD definition d<?.es not include the persons 
included in Section 2(a)0)(A) and (B) -- i.e., persons who own or control 
5% of the voting securities of an investment company, or companies in 
which the investment company owns or controls 5% of the voting securities .. ·· 
We believe that these persons!;hould not be included among those to whom 
.selective disclosure is prohibited, because they are not ordinarily persons 
who will exercise infiuence or control over an investment company's 
investment decisions, or be used as conduits for transmission of seiectively 
d isclos.ed information. 

27 While It is conceivable that i3 representative of a customer,supplier, 
strategic partner; riews organization, or government agency co.uld .be a 
security .holder of the issuer, it ordinarily would riot be foreseeable for the 
issuer engaged in an ordinary-course business-related communication with 
th9t person to expect the person to buy or sell the issuer's securities on the 
ba~isofthe communication: Indeed, ifsuch.a person were to trade on the 
bas.is of material nonpublic information obtained in his O_S,her representative 
capacity, the person likely would be Liable under the misappropriation .·. 
theory of insid.er trading. · 

: 28 This ag-reementto main\tain confidentiality must be expre-ss. Howev~r, · 
this is not a requirement for a \Vritten agreement; an e?(press oral 
agreement will suffice. In addition, it will not be necessary for the issuer to 
obtain a·confidentiality agreement before making the disclosure. Ari 
agreement obtained after the disclosure is made, but before the recipient of 
the information discloses or trades on the basis of it, will be sufficient. Ill 
this manner, an issuer who has mistakenly made a selective disclosure.of 
material information may try to avoid any harm resulting from the selective 
disclosure by obtaining from the recipientof that disclosure an agreement 
notto disclose or trade on the basis of the information. · · · , , . , .. , . . I 

29 These first tvyo exclusions recognize that an.issuer may have a 
confidentiality agreement with, or be owe~ a duty of trust or confidence by, 
an individual or group within a larger organization: In that situation, the. 
issuer c.<:rn sharematerial nonpublic information with the individual or grol..Jp' . 
that owes 'ittheduty of confidentiality, even though there rnay be other 

· · persons in the organization who do not owe the issuer such a duty (and 
disclosure to whom would be covered by Regulation FD). For excimple, ifan 
issuer shares information with an investment banker subject to a duty of : 
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truster confidence or an express confidentiality agreement; the issuer will 
not be deemed to be sharing the fnforrriation with other parts of the 
investment banker's firm (~,sell-side aria·lysts or sales force personnel). 
Conversely/the factfhat a duty of trust or.confidence or a confidentiality , 
agreement specifically covers i:Hscfosure to the investment banker does not 
permit;disclosure to others wh:hin the investment banker's firm. ' 

·. 30 Letters of The Bond Ma~ket Association, Moody.'s; and Standard .and 
· Pqors. 

' ' . ' 

31 Letters. of the Americar Bar A~sociation, fhe American Corpo~ate C9,unsel 
Association~ and Cleary Gottliet>. · ·· · 

. · 32 Le~ter of Pricew~terhouseCoopers. 

3 :3 Letter of the Business ·Rqundtable. ' . 
J. ''• . . . . 

.. 34 "Senior official" is defin~d i~ Rule 101(f) :as any dired:or,-executive 
. officer; .in.ve_storrelat(ons or publiC relations officer,·or other. person with 

similar functions~ See Section II.B.3.b\below. In the.· case of a closed-'end .. 
. investment·company,_Regulatic1n·FD alsodefines the term ~~person acting on 
behalf of an issuer" to· include c:i seriior official ofthe issuer's :investment 
adviser. 

. 35 See Rule 101(~).For a closed~endinvestment company subj~ctto 
· Regulation FD, an "agent" of the issuer would include a director,officer, or 
. emp~oyee of ~~e i.nxestmeot company's· inyestment adviser or other service 
provider who 1s ~ctmg as.an agentof the issuer. : · _. · .. 

' ' ' 

. ~ 3G By includin~ th~~e ~ho"regularly" communlcqte with securities riiarket .. 
. professionals and secur.ityholders, the. rule focuses ori those whose job 

' ' re'sponsibilities include dealing with securjties market professionals and 
security holders, acting in thos1~. capacities~ It does .not cover every 
~mployee who may occasionally communicate with an analyst or security·. 

_holder. Thus, if an analyst soqght to ferret out :information about an issuer's 
business by quizzing a store manager on how business was going, the stor.e ' 
manager's re~iponse ordinarily woUld not trigger any Regulation FD 
obligations. Similarly,· an emplt>yee who roqtinely .dealt with custoriers or 
suppliers would not come within this defiqition merely because one of these 

'customers or suppliers a.lso·happen'ed "to be a sec'.urity "holder of the issuer. 
. .. .·· ··1· .. · ... :• . . ·.· ·. ' ',' . '· ' 

·''1 • /' ·' 

' . ' ' ' . .\ . ' ' , . 

. · 37 As noted ih the' Pr~posi~g ReieC!se, in such'~ case the employee's .. 
potential liability will depend on existing insider trading i'aw and relevant· 
doctrinesof controlling person liability. See, _g_,_g;, Sections 20A and 21A of 
the E;xchange Act, 15 U.5'.C. 78t~1 arid 7~1~~L _-· · . · 

": ' < ' ' • 

. ' ' \. :·' ' '' ' 

38 TSCindustries; Inc. v. Northway. Inc.,426 U.S. 438, 449 (1976); see· 
Basic v. Levinson, 485 l,J.S. 224,-231 (l98S} (materiality with respect to 
contingent or speculative eve.hts will depend, on a .. balancing' of both the 

·indicated probability that the event will occur and the anticipated ........ 
magnitucje of the eventJn light' of the totality of company activity); see also 
Securities Act Rule 405, 17 CFR 230.405; Exchange Act Rule 12b-2, l7 CFR 

: 240.12b-2;Staff Accaunting ·ei:111etin No. 99 (Aug. 12; 1999} (64 FR 45150) 
. '·• . . . . .. ·: . . '. " 

. '· . . . I . . . 
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(discussing materiality for purposes of financial statements). 

40 See,~' Texas Gulf Sulphur, 401 F.2d 833, 854 (2d Cir. 1968), cert. 
denied, 394 U.S. 976 (1969); In re Investors Management Co., 44 S.E.C. 
633, 643-(1971). For purposes of insider trading law, insiders must wait a 
"reasonable" time after disclosure before trading. What constitutes a 
reasonable time depends on the circumstances of the dissemination. 
Faberge, Inc., 45 S.E.C. 249, 255 (1973), citing Texas Gulf Sulphur, 40l 
F.2d at 854. 

41 See, ~' Letters of the Financial Executives Institute and the North 
American Securities Administrators Association. 

42 See, ~' Letters of the American Bar Association, the Association for 
Investment Management and Research, the Association of Publicly Traded 
Companies, Bank One, Cleary Gottlieb, Goldman Sachs, the Investment 
Company Institute, the New York City Bar Association, the Securities 
Industry Association, and Sullivan and Cromwell. 

43 See Letter of the American l3ar Association. 

44 In the Proposing Release, 'we offere~ several suggestions for mitigating 
these concerns, including: (l} designating a limited number of persons who 
are authorized to make disclosures or field inquiries from investors, 
analysts, and the media; (2) keeping a record of communications with 
analysts; (3) declining to answer sensitive questions until issuer personnel 
could consult with counsel; or (4) seeking time-limited "ernbargo" 
agreements from analysts in appropriate circumstances. Several 
commenters believed that the first of these methods was a useful practice, 
which was already in place at many issuers, but did not believe the other 
suggestions would be practical. We did not intend to suggest that issuers 
were required to implement any of these practices, but only offered them as 
suggestions. 

45 See,~' Letters of the American Bar Association, the Association of 
Publicly Traded Companies, the Investment Company Institute, and the DC 
Bar. 

46 Basic Inc. v. Levinson, 485 U.S. 224, 236 (1988). 

47 Compare NASD Rule IM-412.0-1. Some of these items 'are currently 
covered in Form 8-K reporting requirements. 

48 See,~' Letter of Charles Schwab. 

49 See also, Section 11.B.3 below. 

50 Rule lOO(a)(l). 

51 Rule lOl(a). 

41612001 1 :45 PM 



Selective Disclosure and Insider Trading wysiwyg://16/http://www.sec.gov/rules/final/33-7881.htm 

\ 

53of64 · 

52 See, §_,_Q_,_, Letters of the Ame~ican Corp~rate Counsel Association, 
Charles Schwab, and Dow Chemical. 

53 See, §_,_Q_,_, Letters of the American Societ~ of Corporate Secretaries ahd 
Credit Suisse First Boston. · 

54 See, §_,_Q_,_, Letters of theAmerican Soci~ty of Corporate Secretaries, the 
American Corporate Counsel Association, and J.P. Morga·n. · 

. . . 1 

5s . . . . . .. · . . .. . .. 
. - See, §_,_Q_,_, Rolf v. Blyth, East.man Dillon & Co. 1 570 F.2d 38 (2d Cir.),. 
cert. denied, 439 U.S. 1039 (1978); Mclean v. Alexander, 599 F.2d 1190 

(3d Cir. 1979); Mansbachv. Prescott, Ball & Turben, 598 F.2.d 1017 (6th 

Cir. 1979); SEC v. Carriba Air, Inc:, 681 F.2d 1318 (11th Cir. 1982). 
. ' 

56 See Hollinger v. Titan· Capital Corp., 914 F.2d 1564 (9th Cir: 1990), cert. 
denied, 499 u .. $. 976 ( 1991}; Sundstrand Corp. v. Sun Chemical Corp. I 553 

F.2d 1033 (7th Cir.), cert. denied, 434 U.S. 875 (1977), 

57 Of course, a pattern of "mistaken" judgments about materiality would 
make less credible the claim that any particular disclosure was hot. 
intentional. 

58 See Letters of the Chicago Board Options Exchange and Gretchen Sprigg 
Wisehart.. . · 

. . \ . . 

59 See, §_,_Q_,_1 Letters of Cleary Gottlieb, Credit Suisse First Boston, Emerson 
Electric, and Morgan Stanley Dean Witter. 

60 See,~' Letters of the American Bar Association, the American 
Corp~rate Counsel Association, the Natiqnal Investor Relations Iristitute, 

. and PR Newswire. · 

61 Rule 101(f). 

62 Rule 101(9). · 

63 See, ~; Letters of Business Wire, the Society of American Business 
Editors andWriters, PR Newswire, and the National Federation of Press 
Women. 

64 See, §_,_Q_,_, Letters of the American Corporate Counsel Association, the · 
American Society of Corporate Secretaries, the Business Roundtable, Intel; 
and Dow Chemical. 

65 See, §_,_Q_,_, Letters of the Arnerican ~brpbrate Counsel Association, the 
American Society of Corporate Secretaries, Cleary Gottlieb, and the National 
Investors Relations Institute. 

66 Item ,5 isused for optional reporting ofany information n~t r;quired to 
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. . . 
be reported by a company. 

67 A company must designate in the Form 8-K that it is filing under Item 5 
in this case. 

68 A company must designate in the Form 8-K that it is furnishing 
information under Item 9 in this .. case. 

69 RL!le 101(e)(2). 

70 We do nGt share the concerns of somecommenters that Regulation FD 
will lead to press releases bein~J supplanted as a regular means of corporate 
disclosure. In many cases, a widely-disseminated press release will provide 
the best way for, an issuer to provide broad, non-exclusionary disclosure of 
information to the public. Moreover, we notethat self-regulatory 
organization ("SRO") rules typically require companies to issue press '. 
releases to anno1.rnce mate~ialdevelopments. We believe that. these rules 

. are appropriate, and do not intend Regulation FD to alter or supplant the 
SRO requirements. 

71 Giving the public the opportunity to listen to the call d.oes not also 
· require that the issuer give all rnembers of the public the ppportunity to as.k 

questions. · · 

72 See Letters of Intel, Charles Schwab, and the Business Roundtable. 

73 We believe that if an issuer is using a webcast or conference call as part · 
of its method of effecting public distribution, it should consider providing a 
means of making the webcast or call available for some reasonable period 
of time. This will enable persons who missed the original webcast or call to 
access the disclosures made therein at a later time. 

74 This is not to say, however, thc;it an issuer may not change its usual 
practices on an ongoing basis rather than in isolated instances. 

j . 

75 The Commission has asked the Division of Corporation Finance to 
undertake this review. 

76 See,~, NASDAQ Rules 43lO(c)(16) and 4320(e)(14), and NYSE Listed 
Company Manual, § 2. 

77 See Schoenbaum v. Firstbrook, 405 F.2d 200, 208 (2d Cir.) rev'd on 
other grounds, 405 F.2d 215, 220 (2d Cir: 1968) (en bane). See also 
discussion in Section ILB. 7. infra. 

· 78 See,~, Letters of the American Bar Association, the New York City Bar 
Association, The Bond Market Jl,ssociation, Cleary Gottlieb, Credit Suisse 
First Boston, and the Sf!CUr'ities Industry Association. · . . . 

79 For example, Section 5(c) prohibits offers prior to the filing of a 
registration statement and Section S(b)(l) prohibits the use of written or 
broadcast communications that fall within the "prospectus" definition . . . 
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(except the preliminary Section 10 prospectus) until the final Section lO{ci) 
prospectus has been ~elivered. · · 

80 See Rule 1oo(b)(2). Registered sheif offerings under Rule 415(a)(l)(i), 
{ii), (iii), (iv), (v), or (vi). are not ex;eluded from the operation of Regulation. 
FD. Those offerings, which indude secondary offerings, dividend or interest 
reinvestment plans, employee benefit plans, the exercise of outstanding 
options, warrants or rights, the conversion of outstanding securities, 
pledges of securities as collateral and issuances of American depositary 
shares, are generally of ah ongoing and cpntinuous nature. Because of the 
nature of those offerings, issuers would be exempt from the operation of .. 
Regulation FD for extended periods of time ifthe exclusion for registered 
offerings covered'them. Public companies that engage in these offerings 
should be accustomed to resolving any Section 5 issues relating to their 
public disclosure of material information during these offerings. · 

In light of the revisions we have niacle to Regulation FD to exclude . 
disclosures in connection with a registered offering, we are not adopting· 

. proposed Rule i8L That proposed rule was designed to· address concerns 
that Regulation FD-required disclosures during a registered offering could 

·be nonconforming prospectuses that yiolate Section S(b}(l) of the .· · 
.. Securities Act. Because Regulation FD will not 'apply to disclosure In 

connection with registered offerings (other than those of a continuous 
. nature), we believe that Rule 181 is no longer necess(3ry . 

81 See. Rule 10l(g)." 
., ' 

82 For ~xa.mple, communicati6ns that a public c~mpany makes about its 
·.· future financial performance.in one of its regularly scheduled conference 

calls with analysts would not be considered to be made in connection with 
ah offering simply because the is.suerwas in the.midst o(a registered 
offering at thattime. · · · · 

· 83 Se~, e.g:, Letters of the·Ariierican Bar Association; the American 
Corporate Cou_nsel Association;· the America·n Society of Corporate 
Secretaries; the.New York State Bar Association; the Securities Industry 
Association; and Sullivan & Cromwell. . 

Form S.-3 requires that the issuer be current and timely in filing its reports 
under Sections 13, 14 and lS(cl) fora period of at least 12 calendar months· 
prior to filing the registration statement, Form S~2 requires the same except 
that the issuer must be.current in its reporting for the last 36 ca·Jendar 
months. · · 

84 Rule 144 requires that for such a resale to be valid the issuer of the . . . 
securities must have made all filings required under the Exchange Act 
during the pr,eceding 12 ~ont.hs. Form S-8 re·quires that the issue·r be . 

. · ~urrent in its reporting for the last 12 calendar m_onths (or for such shorter 
period that the issuer was required to file such reports and materials). Rule 
144 and Forni .. S-8 eligibility would have been lost from the time of the 

· failure to corn ply with Regulation FD until the company disclosed the 
information under the terms of the regulation. 

. ' ' . .. . ' 

. .. . 

85 Jn addition, because a vio;abon of R~gulation FD is not an antifraud 
violation, it would not lead to loss of the safe harbor for forward ,looking 
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statements provided by the Private Securities Litigation Reform Ad of 199 5', ·.·· . 
Pub~ L. No. 104~67, 109 Stat. 737. See Securities Act Section 27A(o);'15. ·. 
u.s.c. ~7z.,2(b); and Exchi:jnge Act Section 21E(b); 15 'U.s.c: 78u-5(b) ... 

. :.;, 

86 Th.is provision .Is limited. to Regulatio,nFD disclosure requirerrlehts and 
should be distinguished from other reporting requirements under Section 

... "·.· .. 

· 13(a) .or 15(d) which do create a .'duty to disclose for purposes _of Rule: · ...... 
" 10b-5.. . . . .., 

,.· ...... · 

87 .see SEC v. PhillipJ. Steven!~, sup'ra note 7 .. .'.' l 
' ., 

\ .. 
··.· 88 See gene~raJlyBa~kman v. Polaroid.Corp·., 91o·F.2d 10 (1st Cir.: l990) · 

(en bane); Ih re. Philiips Petroleum Sec Litig., 881 F.2d 1236 (3d Cir< . ··: 
1:989). .. · \ .• ' 

· 89 Se~,·~, Elkirid\1. Ligget & Myers. I~c., G35 F~2d 1.56 (2d Cir. 1980); ~n 
the Matter of Presstek. Inc, Exchange' Act Release No. 39472 (Oec; 22,, > · 

'1997). ,. . . . 
.(-< 

, ~O Re~y!atio.n FD ·~foe~ notexpressly req'uire issuers t~ adopt poH~ies and 
procedures tci avoid violatitms; but we expect that most issuers wiH use . 

. appropriate disdosLfre poli.cies as a safegucird against selective disclosure .. , 
We are aware that many, if not most,· issuers alr:eady have policies and · .. 
procedures regarding disc;l,osure practices; the disseminatio'n of rnciterial. · '·· .. 
information, and the qu'estion of which issuer personnel are authorized'tb . ' / ' 

spea'k to analysts, the media, or investors. The existence of an appropriate 
. policy., and the is~uer's general adherence to it, may often be relevant fo 

determining the issuer's intentwith reg.ard ~a· ;:i ·~elective disclosure. 
:" .' \ 

91 S~ctioll 2ic qf~he·Ex~h~nge Act, )5 u:s.c. ~8u~3. A failure to' file .or. 
otherwise make''required publicd[scloswre urider Regulatidri FD will···b.e,· 
considered a violation for as. long as the fai I ure continues·; i'n dU·i" · • ' 
enforcement actforis, w.e likelywill seekn1ore severe sanctions for viql:ations 
that continue for a ·longer period of time. · ·· 
; .. • . . ' ' ! •. 

92 S~d.ion 20(e) ofthe Exchange Ac:t~15 U..5.c. 78tfe). 
· .. : . : ·- . ., ··, . . ' 

_.·: 

93 Insioe~Trading Sanctions Act of 1984, Pub. L_. No: 98-TZ6, 98 :Stat. 
1264; ,Ins'ider Trading and Securities Fraud Enforcement Act of 1988, Pub. · .' 

. L. No .. )00•704, 10.2 Stcit. 4677, .. , .. ' ' .· .. 
..... . J .. 

94 unltedStatesv.O'Hagan, 521~.s.642, 658 (19g7); '·' 

95 ...... : ... ·.. . .·. · .. · . ·. . ' ' . 
.... -·· ~ee Dirks·v. SEC, 463 l.J.S. 646, 654'(1983),.. 

9.6. See O;Ha,~a~:, 5~1 U.~.· a't 6S1-~2. 
. . . . : .. · .. I 

,, ; . 

. ;I·', 

"t_: 

., :·• 

, 97compare Unite~!"states v .. Tt:!icher, 987 F.2c;I il.2, 120-21' (2dqtir.), cert.·. 
denied, 51Q .U.S.' 976 (1993) (suggesting that "knowing possession" is 
·s.uffi.clent) with SEC~. Adl~r, ~37 F.3.d 1325, 1337 (11 tt;i Cir. 199S) (';us~" i · · 
required, but proof of possessibn provides strong inference .of use) arid 

· .. :· 
. , ;. ~/6/2001 1:45PM 
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United States v. Smith, 155 F.3dl051, 1069 & n.27 (9th Cir. 1998), cert. 
denied, 525 U.S. 1071 (1999)(requiring that ''use" be proven in a criminal 
case)~ 

. 98 See Proposing Release at part 111.A. l. 

99 See, ~' Letters of the Securities Industry Association, the American 
Bar Associationi SuUivan and Cromwell, and the DC Bar . 

. lOO Ernst&Ernstv:· Hothfelder,42SU.S.185 (1976); Chiarella v. United 
States, 445 U.S. 222 (1980). 

lOL See Letters of the American Bar Association and Sullivan and. Cromwell. 
. , ' . 

102 See, ~; L~tters of the American Bar Association, the New Yprk City 
Bar Association; the Investment Company Insti'tute, the DC Bar, and 
Sullivan and Cromwe.11. 

I 
103 Letters of the American Society of Corporate Secretaries and Brobeck 
Phleger & Harrison. 

104 See Teicher, 987 F.2d at 120. 

~ 105 Some commenters stated that "aware" was an unclear term that may 
be interpreted to mean something less than "knowing possession." We 
disagree. "Aware" is a commonly .used and well-defined English word, 
meaning ''havingknowledge;conscious; cognizant." We believe that 
"awareness" has a much clearer meaning than "knowing possession," which 

' has not been defined by case law. · · 

106 See,~' Lett~r ofthe Securities Industry Assqciat;on. 

107 See Letters of LeBoeuf, Lamb, Greene, &MacRae (issuer repurchases); 
the American Society of Corporate Secretaries, Brobeck Phleger & Harrison 
(employee stock option plans); and L.B.FosterCompahy(employee stock 
purchase plans). · · 

108 See, ~,Letter of the Am~rican Society of Corporate Secretaries. 

,:09 R~le 1ob5-1(c)(l)(i)(A). 

llO Rule lObS<l.(c)(l)(i)(B). We have removed the proposed affirmative 
defense for purchases or sales that result fror:n a written plan for trading 
securities that is designed to track or correspond to a market index, market 
segment, or group.of securities. We believe that the activity that was 
·contemplated byJhatprovision is permissible under the defense as adopted. 
Therefore, a separate deferise is nolonger necessary .. 

1111 Rule10b5-l(c)(l)(i)(C).However, a person acting in good faith may 
modify a prior contract, instruction, dr plan before becoming aware of 
fl1aterial nonpublic information. In that c;ase, a purchase or sale that · 
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complies with the modified contract, instruction, or plan will be considered 
pursuant to a new con~ract, instruction, or plan. 

112 Rule 10b5-l(c){l){iii){A) .. 

l13 Rule 10b5-i{t)(l){iii)(B). 

114 Rule iOb5-l{c){l){iii)(C). 

115 Some commenters raisedquestions about the treatment of 
standardized options trading LI.rider the proposed .rule. These commenters 
suggested thatthe exercise of a standardized option should be allowed, 
. regardless of what information the trader was aware of at the time of 
exercise, because the relevant investment decision was made wheri the 
person purchased the standardized option. We do not agree that the 
decision to exercise. a standardized option is not a separate investment 
decision. However, Rule 10b5-l1 as adopted, does not affect the analysis of 
whether it is a separate investment decisi.on. The rule could, however, affect 
options transactions in that it permits a person to pre-arrange, at a time \ 
when he or she is not aware of. material nonpublic information, a plan for 
exercising options in the futur·e . 

.. 116 A person IAfOUld riot satisfy this provision of the rule by establishing a 
delegation of authority under which the person retained some ability to 
influence the decision about how, when, or whether to purchase or sell 
securities. · 

117 Rule lob5-;l{C)(l)(i){A)ill. 

118 Rule 10b5-l(c){l)(i}(A)Q.}. 

119 Rule 10b5-l(c)(l)(i)(B)ill. 

120 Id. 

121 Rule 10b5-l{c){l){i)(B)Q.}. 

122 See Letter of L.B. Foster Company addressing Rule 16b-3(c), the 
exemption from Section 16{a) reporting and Section 16(b) short-swing 
profit liability for most transactions unde~ tax-conditioned plans. 

123 For example, it will be possible to set up a trust so that the trust 
transactions will be eligible for both the Rule 16a-8(b)(3) exemption and 

. the Rule 10b5-l{c)(1)(i)(B)Q.l defense. The Rule 10b5-l(c)(l)(i)(B)Q.} 
defense also will be available for portfolio securities 'transactions in which a 
Section 16 insider is not deemed to have a pecuniary interest by virtue of 
Rule 16a-1(a)(2)(iii). · -

124 Rule 10b5-l(c){2). 

125 The Securities Industry Association commented that paragraph (c)(2) 
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would.not allow institutions to 1~ngage in "dynamic hedging" in .. 
circumstances where the inst_itution's trading-'desk, while managing its 

'proprietary position through a hedge, also was aware of material nonpuplic: 
· information. We do. not believe' paragraph (c)(2) should provide a defense in. 

those· circumstances, if the sarr1e trader who is aware· of the material 
info.rmation is making the tr.adirig decisions for the firm. However, 

' paragraph (cy(l), whjch wo'uld allow a broker-dealer to, manage risk by 
devising a formula fof hedging.at a time wtien it is not aware of material 
nonpublic information, could provide a defense forthat activity. :· . . · 
Alternatively, the br0ker-dealer could segregate its personnel and otherwise · 
use information barr.iers sothat the .trader for. the firm's proprietary account 

'· is'not made aware of the material nonpublic information.. , , 

.The Securities Industry Ass~ciation ~fso commented that the rule.could' . 

.• uriin'tentiona!ly impede market liquidity when broker-dealers participate in ' 
·.shelf takedowris and other block transactions. The concern was that the rule' . 

· ·would create uncertainty about whether a broker-dealer that held an order , · 
. to execute a block transaction could continue to conduct regular market 
.making .in tha,t same security. V\/e believe that ordinary market making does 

' , 'not present J nsider tr::ad i ng concerns if a cu'stomer who places an' order 'with. ' 
'a broker·dealer has an understanding that the broker-dealer may continue' 
to engage in market making whil~ working the order. Thus, a. 
broker-dealer's ordinary market making wou·ld not be considered a 
"misapproprii:ition" of the customer's.information because it would not 
involve tradi~g on tMe basis oJ theiriformation in a mariner inconsistent 
with the purpose for Which it was given tp the broker. If, however, a 
broker-dealer engaged in extraordinary trading for its own account when 
aware of unqsually significant 'information regard(ng a customer order, it is 

. possible, 'based on the facts and circumstances,that the bro.ker-dealer: ·· 
.· .• would be held Hable for insidertradlng or for front-running cis defined by - \ 

SRO rules. ''•,. 

·. 126 Proposing R~lease at part 111.B.L 
. . ,:. . 

.· .. · 127 O'Hagan, 521 U.S~. ~t ·658:-59· ... 

128 See, ~' Letters of the Ari1erican Society of Corporate s~cr~tari~s, the' 
American Corporate Counsel Association, and the North American Securities· . 
Administrators' Association. · · · 

129 See,~' Letter of the Association forinve~tment Management an,d · 
Research. · · · 

· 130 See, ~~ Lett:rs of the Arn~dcan Bar Associ~tioil and the New Yo.rk 
City Bar Association. ·· · · · 

' ' 

131 947 F.2dS5l(2d Cir. 1991) (en banc),-cerf. d~nfed, 503 U:S. 1004 · 
>· (1992). ' . ' 

· 132 601 F. $upp. 685(S.b.N.Y.); rev'd on other grounds, 773 F.2d 447 ,(2d 
Cir. 1985). . . / . . 

133 Reed, for e?<ampl~,' sugges~s that the types of c~nfidence~ pre~iously' 
. exchanged by family members(~, yvhether or not they were business .. 

.... 
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' 
confidences), may make a difference in determining whether or not a 
confidential relationship exists. 

134 As stated in the Proposing Release and in the Preliminary Noteto the 
rule, the law of insider trading is qtherwise defined by judicial opinions 
construing Rule 10b-5. This rule does not address or modify the scope of 
insider trading law in any other respect. ' 

135 Rule 10b5-2(b)(l). 

136 Rule 10b5-2(b)(2). 

137 Letters of the American Bar Association and the DC Bar. 

138 Letters of the American Bar. Association and the New York City Bar 
Association. 

139 . . . 
- 44 U.S.C. 3501 et seq. 

140 See Letter of The B~nd Market Association. 
) 

141 See Letter of the ,Securities Industry Association . 

. 142 Many issuers-,rfor example, do not have analyst coverage, see Harriso,n 
Hong et al., Bad News Travels Slowly: Size. Analyst Coverage, and the 
Profitability of Momentum Strategies, 55 J. Finance 265 (2000), or do not 
have institutional. shareholders. 

143 See Letter of The Bond Ma1-ket Association. 

J 144 A recent academic paper finds evidence that analyst conference calls 
are associated with increased return volatility, trading volume_, and trade 
size. The authors interpret these results as evidence that material 
information may be revealed in analyst conference calls and that larger 
investors likely are taking advantage of this information. Richard Frankel et 
al., An Empirical Examination of Conference Calls as a Voluntary Disclosure 
Medium, 37 J. Acct. Res. 133 (1999). Two commenters questioned the 
reliability of the assumptions made in the study. We believe the 
assumptions are reasonable approximations, although not perfect. In any 
event, we view these results as corroborative evidence, not as the basis for 
our conclusions. See Letters ofAmerican Corporate Counsel Association and 
The Bond Market Association. 

145 See, ~' Letters of Pieter Bergshoeff and Barbcira Black. 

146 Letter of the Chicago Board Options Exchange. 

1~7 See I. Krinsky .and J. Lee, J:arnings Announcements and the 
Components of the Bid-Ask Spread, 51 J. of Fin. 1523 (1996); C.M. Lee, B. 
Mucklow and M.J, Ready, Spreads, Depth and the Impact of Earnings 
Information: An Intraday Analysis, 6 Rev. of Fin. Stud. 345 (1993); A.S. 
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Kyle, Continuous Auctions and Insider Trading, 53 Econometrica 1315 
(1985); L.R. Glosten and P. Milgrom, Bid, Ask and Transaction Prices in a 
Specialist Market with Heterogeneously Informed Traders, 14 J. of Fin. 
Econ. 71 (1985). 

148 See,~, Letters of IBM, Jl .. T. Bigelow, and Thomas Brandon. 

149 Letter of Joseph Mclaughlin. 

150 See United States v. O'Haqg_n, and H.R. Rep. No. 100-910, supra, note 
6. 

151 See M.J. Fishman and K.M. Hagerty, Insider Trading and the Efficiency 
of Stock Prices, 23 Rand J. of Econ. 106 (1992); M. Manove, The Harm 
From Insider Trading and Informed Speculation, 104 Q.J. of Econ. 823 
(1989). 

152 The Securities Industry Association disputed the significance of this 
benefit. Given the widespread reports, cited above and in the Propo·sing 
Release, of analysts' concerns about continuing access to corporate insiders, 
we continue to believe this is a significant issue. 

153 17 CFR 249.308. 

154 We anticipate that many issuers will make one disclosure each quarter 
under Regulation FD. We also assume that issuers will, on average, make 
one additional disclosure per year. 

155 In many cases, information disclosed under Regulation FD would be 
information that an issuer was ultimately going to disclose to the public. 
Under Regulation FD, that issuer is not going to make any more public 
disclosure than it otherwise would, but it may make the disclosure sooner 
and now would be required to file or d.isseminate that information in a 
manner reasonably designed to provide broad, non-exclusionary distribution 
of the information to the public. 

156rn the Proposing Release, we assumed a cost of $125 per hour for 
outside legal advice. We have revised. that estimate and now assume that 
outside legal advice will cost $175 per hour. 

157 Accordingly, in the Proposing Release, we assumed that 25% of the 
" burden woul.d be borne by outside counsel and 75% by in-house 

professional staff. This balance reflects our belief that many issuers will 
make disclosures by some disclosure option other than by a Form 8-K that 
will require less time from outside lawyers. Using these assumptions, the 
total approximate cost of a Regulation FD disclosure wou.ld be $537.50. 

158 In the Proposing Release, we estimated the. total paperwork burden to 
be approximately $33,250,000. In addition to the changes noted above in 
notes 156 and 157, the revised figure also reflects a reduction in paperwork 
burden due to the exclusion from coverage of foreign private issuers under 
Regulation FD. 

I 
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.. · t63 See Har'rison Hong et al:, ~ut2~a 'note~42. 

164 Letter of The.·E3~hd Markei Association.·· . 

· .165 S~e Fish~an arid Hagerty; Manove; supra note 151. ·:·,. 
... , .. 

. ' '· ', .-- .. ._ '··. . . ( , : ·. . -, : .- ,: . ·"'· 

166 See, e.g., .. Letters ofHuntingtoh Bancshares and Charles.S:C:hwab . 
.. , .. 

, ... 
1·.:'.1 .· 

167 See, e.g:.~-Oletters qf .Bradley Rich~rdson arid Scott Lawton._· 

168 Letter of Net2000. 
. ... / 

·'· i'69 Letter ofl:he National Association of Real Estate lnv~stni'ent Trust~. ·· --. . ·. . . . . . 

... ,_. ~· 

'·.' 

. 171 See~,~1.L~tters of th~Securities·Industry Assodation:The Botld .. 
Market Association, and the ,l\merican Bar Assotiation. · 

l .. . . ' . . . . . 

,'t•. 

'.\ 

' 17, 2 See, §_,g_,_, Letters of the Securities i'ndustry Association 'arid The Bond 
. Market AssoCiation. ·. · . - . · · 

. •". 
' . . 

173 See Le~ters of Cha.rles Sch;N~barid Ne~2000.· . 

174 ' R.J. L~ndholm.and M·.H. Lang, Ccir~'orat.e Disclos~re Policy and:Analyst 
BehaviOr, 71 The Acct .. Rev'.. 467 {1996), · · · · - · · 

. . ·~ 

,;,-: ... 

1.~s See section 1'5(f}6f the f;~ch~nge A~t{is U.s.c. ·78'o(f)) a~d Section'·; •·· 
204A of the Investment Advisers Act(l5 U.S.C. _80b-4a)'. _ -.. · · 

i 76'1n th~ Proposing R~lease, we asked W.hether. ~e should requir~ that 
¢ontracts, iristructi~;>ns, or trading plans be: approved by counsel~ . ·. ·. 
Comrnenters noted that such a requirement would impose costs. As 
adopted; the rule. does notimpose this' re'quirernent. ' 

1.77 w~ find that the exempticir1 of i~suers ffom the ~blig~tiOn to make ' 
. public disclb,sure by fornishjng or filing Forms 8:-K on the condition that they 

disseminate the informat,ic>n through another method that Is reasonaply 
.. designed to pr:ovide broad, non-exclusionary distribution i~,necessary Or.· · ·" · 
: appropriate i.n the public interest and is consistent with the' protection ·of' 
investors. ·· · . ·· · · 

'-.···•" 

•· •• 1 

· .. '., ' 
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178 Lett~r ofthe Securities Industry Assbciation. 
( 

179 Letters ofthe Securities Industry Association and Joseph Mclaughlin .. 

· 180 Letter of the American Bar Associatio~. 

181 Letter of VirtualFund.co';,,. 

182 Letters of the American Society of Corporate Secretar.ies and the 
Securities Industry Association. 

183, E~change Act Rule 0-lO(a) defines an issuer, other than an investment 
company, to be a "small. busin~~ss"or "small organization" it'ithad tbta.I 
_assets of $5 million or less on the .last day of its most recent fiscal year. 17 
CFR 240.0-lO(a); Investment Company Act Rule 0-lO(a) defines an 
investment company as a "small business" or "small organization" if it, 
"together withother investment companies in the same group of related.· 
investment companies, has net assets.of $50 million or less as of the end of 
its most recent fiscal year." 17 CFR 270.0-lO(a). 

·is4 In the IRFA, we estimated th.e numbe/of issuers, other than 
investment companies, that may be considered small entities as 
approximately830. The FRFA number represents the increased nurnber of 
issuers filing Exchange Act reports pursuant to the NASD's new 
requirements implemented under Rule 6530 during the .last l8 months. 

185. The Commission bases its estimate on infor~ation from Lippe/ 
Directors' Analytical Data, LipperClo.sed~End Fund Performance Analysis 
Service, and reports investment companies file with the Commission on. 
Form N-SAR. . 

•. \ .\ . . \ 

186· Exchange Act Rule 0-lO(c) definesa broker-dealer as a small entity if it 
had total capital (net worth plus subordinated liabilities) of less than · 
$500,000 on .the dat,e in the prior fiscal year as of which its audited financial 
statements were pre'pared and it is not affiliatEM with any person (other _ 
than a natural person)thatisnot a small entity. 17 CFR 240.0-lO(c)'., 

. . . . . ~ . 

· 187 Investment Advisers Act R1Jle 0-7 definesan invest_rlient adviser as a . 
small entity if.it: (i) manages less than $25 million in assets, (ii) has total 
assets of less than $5 million onJhe la.st day of its most recent fiscal year, 
and (iii) is not in a control relationship with another investment adviser that 
is not a small entity. 17 CFR 27'5.0-7. · 

.1 188 The Commission bases its •estimate on information from .FOCUS 
Reports. 

189 The Commission bases its estimate on information from the 
Commission's database Of registration information. 

190 The Commission bases its estimate on information from Lipper 
Directors' AnalyticalDataand reports investment companies file with the 
Corn mission on Form .N-SAR. · 
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191 See Section 15(f) of the Exchange Act (15 U.S.C. 78o(f)) and Section 
204A of the Investment Advisers Act (15 U.S.C. 80b-4a). 

http://www.sec.gov/rules/final/33-7881.htm 

Home I Previous Page Modified: 08/21/2000 

4161200 I 145 PM 



,----- --

. Withdrawal Marker 

. The. George W .. J:3ushLibrary 
FORM. SUBJECT/TITLE PAGES DATE RESTRICTION(S) 

~ ' . 

Email Treasury regs and the stockmarket selloff - To: Carlos Bonilla and.Philippa 2 03/15/2001 P5; P6/b6; 
Malmgren - From: Donald Sumerlin 

. . . - ' . . ' . 

This marker identifies the original location of the withdrawn item listed above. 
For a complete list of items withdtawnfrom this folder, see the 

Withdrawal/Redaction Sheet at the front of the folder.· 

COLLECTION: 
National Economic Council 
SERIES:. 

·.Malmgren, K. Philippa 

FOLDER TITLE: 
.SEC 
FRCID: 
5710 
OANum.: 
2009 
NARANum,: 
1915 

i . 

FOIA IDs and Segments; · 

2014-0378.:p 

. 2014.:0370-F • 

2014-0367-F 

20141-0364-F 

RESTRICTION CODES . 
Presidential Records Act c [44 U.S;C. 2204(a)] 

Pl National Security Classified Information [(a)(l) of the PRA] 
P2 Relating to the appointmentto Federal office [(a)(2) of the PRA] 
P3 Release would violate a Federal statute [(a)(3).of the PRA] 
·P4 Release would disclose trade secrets or confidential commercfal or· 

financial information [(a)(4) of the PRA] 
PS Release would disclose confidential advise between the President 

. and his advisors, or betiveen such advisors [a)(S) of the PRA] 
P6 .Release would constitute a clearly unwarranted invasion Of 

personal privacy [(a)(6) of the PRA] · 

PRM. Personal recor.d !Risfiledefined in accordance with 44 U.S.C. 
llOl~ - . . 

Deed Of Gift Restrictions 

A. Closed by Executive Order 13526 governing access to national 
security information. . . . . _ 

B. Closed by statute or by the agency which originated the document. 
C. Closed in accordance with restrictions contained.in donor's deed 

of gift. 

Freedom of InforinatioI1Act - [5 u:s.c. 552(b)] 

b(l) National security classified information [(b)(l) of the FOIA] 
b(2) Release would disclose internall personnel rules and practices of 

. an agency [(b)(2) of the FOIA] · · 
:b(3) Release wo.uld vil>late a Federal statute [(b)(3) of the FOIA] 
b(4) Release would disclose trade secrets or confidential or financial·· 

foformation [(b)(4) of.theFOIA] 
b(6) Release woul~ constitute a cl~arly unwarranted invasion of 

personal privacy[(b)(6) of the FOIA] 
b(7) Release would disc.lose information compiled for law enforcement 

purposes [(b)(7) of the FOIA] 
b(8) Release wo.uld disclose information concerning the regulation of 

· financial' institutions [(b)(8)of the FOIA] · 
. b(9) Release would disclose geological or geophysical information 

· cinicerning wells [(b)(9) of the FOIA] 

This Document was withdrawn on 51212014 by MAL 

\ 


	t029-019-sec-20140378f-001
	t029-019-sec-20140378f-002
	t029-019-sec-20140378f-003
	t029-019-sec-20140378f-004
	t029-019-sec-20140378f-005
	t029-019-sec-20140378f-006
	t029-019-sec-20140378f-007
	t029-019-sec-20140378f-008
	t029-019-sec-20140378f-009
	t029-019-sec-20140378f-010
	t029-019-sec-20140378f-011
	t029-019-sec-20140378f-012
	t029-019-sec-20140378f-013
	t029-019-sec-20140378f-014
	t029-019-sec-20140378f-015
	t029-019-sec-20140378f-016
	t029-019-sec-20140378f-017
	t029-019-sec-20140378f-018
	t029-019-sec-20140378f-019
	t029-019-sec-20140378f-020
	t029-019-sec-20140378f-021
	t029-019-sec-20140378f-022
	t029-019-sec-20140378f-023
	t029-019-sec-20140378f-024
	t029-019-sec-20140378f-025
	t029-019-sec-20140378f-026
	t029-019-sec-20140378f-027
	t029-019-sec-20140378f-028
	t029-019-sec-20140378f-029
	t029-019-sec-20140378f-030
	t029-019-sec-20140378f-031
	t029-019-sec-20140378f-032
	t029-019-sec-20140378f-033
	t029-019-sec-20140378f-034
	t029-019-sec-20140378f-035
	t029-019-sec-20140378f-036
	t029-019-sec-20140378f-037
	t029-019-sec-20140378f-038
	t029-019-sec-20140378f-039
	t029-019-sec-20140378f-040
	t029-019-sec-20140378f-041
	t029-019-sec-20140378f-042
	t029-019-sec-20140378f-043
	t029-019-sec-20140378f-044
	t029-019-sec-20140378f-045
	t029-019-sec-20140378f-046
	t029-019-sec-20140378f-047
	t029-019-sec-20140378f-048
	t029-019-sec-20140378f-049
	t029-019-sec-20140378f-050
	t029-019-sec-20140378f-051
	t029-019-sec-20140378f-052
	t029-019-sec-20140378f-053
	t029-019-sec-20140378f-054
	t029-019-sec-20140378f-055
	t029-019-sec-20140378f-056
	t029-019-sec-20140378f-057
	t029-019-sec-20140378f-058
	t029-019-sec-20140378f-059
	t029-019-sec-20140378f-060
	t029-019-sec-20140378f-061
	t029-019-sec-20140378f-062
	t029-019-sec-20140378f-063
	t029-019-sec-20140378f-064
	t029-019-sec-20140378f-065
	t029-019-sec-20140378f-066
	t029-019-sec-20140378f-067
	t029-019-sec-20140378f-068
	t029-019-sec-20140378f-069
	t029-019-sec-20140378f-070
	t029-019-sec-20140378f-071
	t029-019-sec-20140378f-072
	t029-019-sec-20140378f-073
	t029-019-sec-20140378f-074
	t029-019-sec-20140378f-075
	t029-019-sec-20140378f-076
	t029-019-sec-20140378f-077
	t029-019-sec-20140378f-078
	t029-019-sec-20140378f-079
	t029-019-sec-20140378f-080
	t029-019-sec-20140378f-081
	t029-019-sec-20140378f-082
	t029-019-sec-20140378f-083
	t029-019-sec-20140378f-084
	t029-019-sec-20140378f-085
	t029-019-sec-20140378f-086

