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BUIL_DING MARKET LIQUIDITY

Th1s 1s & brief summary of Iustory, and future pohcy suggestmns, based on trends

- 1in marker liquidity, as reflected in the attached charts.

Chart 1 shows liquidity crises the first President Bush faced and what that. -
administration resolved (though probably too late to win reelection). As that administration began
11qu1d1ty was available through the speculation of the “S&L era.” The administration endured the
pain of fixing the S&L crisis, but lost reelection in the fallout of a recessmn—mducmo 199] rate

_ spike (when Iraq invaded Kuwait).

: The course which had been charted by January 1993, however supported five
years of market harmony (even overcommg a bond market debacle in 1994 and the 1997 Asian

- financial crls1s)

Chart 2 starts with that penod of harmony (1992-98) and ﬂlustrates new liquidity -

. problems now affecting the U.S. business economy. A prompt retumm to trends like those of 1992
. ‘to 1998 would almost certamly help the current admmlstratlon n 2002 and 2004 ’

How CAN THE CURRENT TREND CHANGE’?

On Chart 2, point A is the date when the SEC opened tradmg for hlghly-rated asset

- securitization producrs backed by non-mortgage assets. That is when the SEC enacted Rule 3a-7

(and associated revisions to other rules). Those rules allow creation of conservative and h1gh1y

- liquid securitization structures that can quickly llquefy busmesses in crisis, while reducmg risks for
- “investors.

In 1998, point B on Chart 2 seems to be a mrmng point in market liquidity. This is ‘ .

, when the SEC’s amended Rule 2a-7 became effective. That rule now restricts market access for

h1gh1y~rated securltlzauon instruments that had, therebofore demonstrated substantial market

‘ llqu1d1ty

Initially, the SEC appliéd the amended rule to existing and new asset-backed
securities. . That precipitated a “fire sale” liquidation of formerly qualified securities. The “fire
sale” ended in November of 1998, when pre-July 1, 1998, securities were grandfathered at the

~ same time the Fed cut interest rates.

The adverse base trend of illiquidity has not been overcome, however, because
nobody has yet found a satisfactory solution to reopen tradmg for new issues affected by the 1998

_ amendments

The latest rate spike (September 2000 to January 2001) started at a time of -
confusion over accounting policy and abated with the Fed’s recent rate relief and resolution of

several general accounting issues. This “spike” should continue to ease somewhat as concerns

over FASB’s Statement 140 abate.

Most businesses, however, are likely to continue to suffer from high spreads unul '

~ there is a workable solution to the Rule 2a-7 “large obligor” problem. We are preparmg a

proposal that could form a basis to resolve that issue.

011.370955.1
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oo ‘ .. FOLEY & LARDNER
: ' : : ATTORNEYS AT LAW
- 150 WEST JEFFERSON AVENUE, SUITE | 90O
DETROIT, MICHIGAN . 48226-44 |6
TELEPHONE: (3 | 3} 883-8200
FACSIMILE: (3 | 3) 963-9308 -

'FACSIMILE TRANSMISSION

Total # of Pages __ 4 __(including this page)

T0: PHONE: FAX #:
Richard F. Hohlt | 202-833-8999 | 202-833-1587 |

From: Frederick L. Feldkamp_
Sender's Direct Dial: 313-963-9608 '
Date: May 2, 2001
- Client/Matter No:
User ID No: 0011

®  MESSAGE:

" Rick!
Per our conversation this morning, attached are the analysis and charts.
If there are any pro‘ble.rn‘s with this transmission ot if you have not
received all of the pages, please call (2313) 863-6200.
Operator: S Time Sent: _ Return QOriginal To:

Frederlck L. Feldkamp

CONrIDENTIALITY NOTICE: - THE INFORMATION CONTAINED IN THIS FACSIMILE MESSAGE IS INTENDED ONLY.FOR THE PERSONAL-AND:

CONFIDENTIAL USE OF THE DESIGNATED RECIPIENTS NAMED ABOVE. ~ THIS MESSAGE MAY BE AN ATTORNEY-CLIENT

‘ COMMUNICATION, AND AS SUCH IS PRIVILEGED AND CONFIDENTIAL. IF THE READER OF THIS MESSAGE IS NOT THWE INTENDED

RECIPIENT OR ANY AGENT. RESPONSIBLE FOR DELIVERING IT TO THE INTENDED RECIPIENT, YOU ARE HEREBY NQTIFIED THAT YOU

' MAVE RECEIVED THIS DOCUMENY IN ERROR, AND THAT ANY REVIEW, DISSEMINATION, DISTRIBUTION OR COPYING OF THIS MESSAGE

.| 15 STRICTLY PROMIBITED. IF YOU HAVE RECEIVED THIS COMMUNICATION IN EHROR PLEASE .NOTIFY US IMMEDIATEI.Y BY
|- TELEPHONE AND RETURN THE ORIGINAL MESSAGE TO US BY MAIL. THANK YOU

011.340510.1 - R
T Cover Page 1 of 1.
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Phone 248-557-5101 X38
Home Phone (bY(B)
Email| (bY(B) j

OFFICE OF: EMILY WILLEFORD FOR PiPPA MALMGRE

1 WILL. BE IN WASHINGTON APRIL 30 - MAY 4, AND WOULD LIKE TO SCHEDULE A MEETING. MY
CONCERNS CENTER AROUND THE INCREASED N‘EED FOR HEARINGS, ON THE FEDERAL RESERVE -
SysTeM (FED). , o

PUBLIC HEARINGS, HELD BY THE SENATE AND HOUSE BANKING COMMITTEES, REMAINS MY
PARAMOUNT GOAL. | HAVE OUTLINED A PROPOSAL ON HOW | THINK SUCH HEARINGS SHOULD BE

. HANDLED, AND WHAT TOPICS SHOULD BE COVERED. | AM ANXIOUS TO HEAR ANY THOUGHTS YOUR

OFFICE HAS TO ADD, TO SUCH AN IMPORTANT DISCUSSION.
PLEASE HAVE YOUR SCHEDULING SECRETARY CONTACT ME WITH AVAILABLE TIME SLOTS, FOR

THE WEEK MENTIONED ABOVE.

SINCERE REGARDS

CHRISTOPHER J. DARDZIN
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Untitled Document - R o http://ww'w.corporate-ir.net/mediajiles/prlxr)/Z5_1@)lx‘agendapagehrm o

Regulatlon FD: How |s it Workmg'-’

»Aprll 24 2001 10:00 a.m. - 4:30 p m

' "A/exander Ham//ton U.S. Customs House Aud/tor/um
One Bowling Green ~ v : :
New York New York 10004

Moderator: Acting Chairman Laura S. Unger o
' Morning Session (10:00 a.m.-12:30 p.m.)

In’tro‘ductory. Remarks by 'Acting”Chai'rman Uh;ger, Commissioner Hunt and
Commissioner Carey .(10'0'0-10:15 a.m.) :

1. Ad]ustlng to the Regulation FD Disclosure R‘=g|me
PoI|C|es, Practlces, and Trends .

~

A The Issuer Perspect/ve (10 15 11 :30 a. m ) -

- Panelists: Kipp Bedard VP Corporate Affalrs Mlcron Technology, Inc.
o L ' Martha Demski, VP/CFO, Vical Inc. '
c Daniel Hann, Sr. VP/General Counsel, Biomet, Inc.
N -Doug Lusk, Director of Investor Relations, Intel
Polly Pearson, VP Global Investor Relatlons EMC Corp
David Shedlarz, Exec. VP/CFO, Pfizer Inc.
Bina Thompson, VP Investor Relanons Col gate Palmohve Co.

Co‘mmen‘t'ators: John Huber, Latham & Watkms
” I David Ruder, Northwestern-Univ. Law School

B The Informat/on D/ssem/nator and Media Perspe< tive ,

(11 :30 a.m.-12: 30p.m.) - ‘ _ g{
: Panehsts:«' - . David Armon, Pre51dent Americas Division, PR Newsw1re
o ©+ " Mark Coker, Founder and Pres1dent BestCalls com - Vo
- Ron Insana, Anchor, CNBC *

" Floyd Norris, Chief Financial Corr espondent New York T1mes
Cathy Baron Tamraz, COO, Business Wire
Louis Thompson, Jr., Pre51dent/CEO Natlonal Investor Relatlons

- Institute -
Patricia Doran Walters, Sr VP, Professwnal Standards & Advocacy, -

i : S Assoc1at10n for Investment Manage ment and Research

v Commentatofs: David Ruder, Northwestern Unlversuy Law School
' CLh David Becker, General Counsel, SEC

Lunch Break (12:30-1:30 p.m.)
Afternoon Sessuon (1 30-4: 30 p.m. )

II. The Informatlon Landscape Post- Regulatlown FD Effect on the Quallty and
Quantity. of Issuer Disclosure . ,

A. The _Secur/t/es Analyst's Perspective (1:30-2:45 p,(.rﬁ. ) o o ( ~

Lof2. . o R 41242001 1239PM




Untitled Document K

3

Panelists:

Commentators:

¥

http://www.corporate-ir. net/media_files/priv/25191 /agéndapage him

~ David Berry, Exec VP/Drrector of Research Keefe Bruyette &
~ Woods

Michael Blumstein, Managmg Drrector/Drrector of North America

Research, Morgan Stanley -
H. Perry Boyle, Director of East Coast Research Thomas Weisel .

. Partners

Frank Fernandez, Sr VP/Chlef Economist, Securities Industry Ass'n

- Chuck Hill, Director of Research - Quantrtatrve Data, First Call Corp.. -

Stuart Karle, Associate General Counsel, Dow Jones & Co.
Adam Lashinsky, Silicon Valley Columnist, TheStreet.com

Donald Langevoort, Georgetown Univ. Law School

“William Atkinson, Acting Chief Economist, SEC

B. The Investor's Perépeqt/ve (2:45-4:00 p.m.)

s Panelist‘s:f- :

Commentators:

- Alan Clevela,'nd,v Special Legal Counsel, New Hampshire Retirement
- Sys.
" Tom Gardner, Co-Founder and Chairman, The Motley Fool
- Gregg Hymowitz, Principal and Founder, Ent_rust Capital

George Kim Johnson, General Counsel, Public Employees'
Retirement Ass'n of Colorado
John Markese, President, Am: Ass'n of Individual Investors

Eric Roiter, Sr, VP/General Counsel, Fidelity. Management &

Research

Donald Langevoort, Georgeto'wn Univ. Law School
David Martin, Director, Diy‘ision of Corperation Finance, SEC

III. Observations of the Securities Bar (4:00-4:30 p.m.)

Panelists: Harvey Pitt, Fried Frank Harris Shrrver &J acobson
Herbert Wander, Katten Muchen Zavis

Closing Remarks, ‘

20f2

4/24/2001 12:39 PM
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Reg FD

Speak no evil: Support builds among CFOs for the controversial new Regulation FD. by
Editorial Staff v _

Content provided by Institutional Investor Magazine

Published on January 1, 2001

The Securrtres and Exchange Commission's new Regulatlon FD, for fair disclosure, has put

~ch1ef financial officers under the gun by prohibiting
senior executives at companies from selectively disclosing to one or a select group of analysts

rather than to the broader investing public,
information that could move their stocks. But although many finance chiefs think the new 1ule

~ is flawed, even damaging to the very investors it seeks '
to protect, support is building for the measure, which took effect in October.

According to this month's CFO Forum, just 24.1 percent of CFOs say they approved of Reg

FD when it was first proposed in December 1999. Now.
41.1 percent say they support it. Only 8.9 percent say they are undecided, compared w1th 25.9

percent who felt that way when the rule was first
floated. Opposition to the new rule 1s little changed: Some 46 percent of CFOs, a plurallty, say

they disapprove of FD compared with 43.1 percent one
year ago.

However they feel, companies are hurrying to comply. Already 86 percent have changed their

policies regarding the disclosure of information. A
- relatively small minority - 15.7 percent - no longer permit top management to speak privately

- with analysts at all. More have taken such steps as
restricting what management can say during meetings and conference calls with analysts

They are also disclosing information through Webcasts
that include journalists and the public.

"~ Why do so many CFOs still oppose the new rules? Only 12.1 percent say they had disclosed

material information selectively to individual analysts | 4 ‘
before FD took effect. Half say that the new rules have reduced the amount. of company

information available to investors. A slim majority say FD has C '
contributed to greater volatlhly in the stock market.

What was your opinion of the Securities and Exchange Commission's Regulatlon F D, thch

prohibits the selective disclosure of material .
mforrnatlon by publicly traded companies, when it was first proposed in December 1999?

I supported it 24.1% s | ‘ ' B )
. ) ) l
~ Topposedit43.l , | .

I was undecided 25.9 | ‘




1 w'as'unaware of it at the time 6.9 .
l\Iowthat Reg FD. has been in effect‘for sorne tirne,“whatfis your opinion of it?
Isupport it 41.1% | | |
. | oppose’lt 46.4
lamundecided 89
‘ I am not aware of it 3.6

- Has your company changed any ofits polrcres regardrng the d1sclosure of information i in
response to Reg FD? ‘ o , :

o Yes 86.0%
No 14.0 &

If yes' how have you changed your policies?

‘No longer permrt top management to speak prrvately with analysts 15. 7%
Have d1scont1nued conference calls between investment communrty and top. management 2.0
Have restricted what. top managernent can drsclose durlng conference calls wvlth anal ysts and

1nvestors 49 0

. Have begun broadly disclosing more rnforrnatron than in past not’ knowmg what will be
'_ Judged materlal under the rule 49.0% :

Issue more press releases to broadly d1sclose materral 1nformatron 43 1
File mOre forms with SEC to broadly disclose materlal 1'nformat10n 275

‘Have begun conductmg Webcasts with analysts, 1nvestors press and the public rather than
prrvate meetings or conference calls 54.9 -

Before Reg FD took effect, had you ever disclosed material information to one or more |
analysts with whom you had a positive rapport, mstead ‘ '
.of broadly drsclosrng that information? -

Yes 12.1%

. No879




~ In your opinion, will sell-side analysts retain an advantage over buy-side analysts undcr Reg
FD because they will continue to have access to :
rnater1a1 nonpublic information while working on corporate ﬁnance transactlons? ,

Yes 15.8%

“No84.2

- Since Reg FD took effect, has your company found the need to issue a press release or an SEC
filing to broadly disclose a piece of material :

~ information that was inadvertently disclosed to one person or a small group by management,

as is required by the rule? ’

‘ Yes 0.0%
No 100.0

Regardless of your answer to the previous questron do you find such a process overly
onerous‘? , :

Yes 49.1%
No 50.9
Have you been more inclined since the passage of Reg FD to disclose material information to
- the news media, which is exempt from the =+
selective disclosure provisions? -
Yes 10.9%
No 89.1
In your opinion, what effect has Reg FD had on the overall amount of company mformanon
available to the 1nvest1ng public?:
Increased it 23.2%
‘Reduced it 50.0
No change 26.8

In your opinion, has Reg FD contributed to greater volatility in the stock market?

Yes 53.6%



No 46.4

}

Has Reg FD made your job more difﬁcult?

Yes 66.7%

No 33.3

The results of CFO Forunﬁ are based on quarterlyy surveys of a universe bf 1,600 chief

financial officers. Because of rounding, responses may not
total 100 percent. :
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'ACTION: Final rule.

" | . .
Jrities and Exchunge Commission

Final Rule: ~ ‘
Selective Disclosure and Insider Trading

SECURITIES AND EXCHANGE COMMISSION

17 CFR Parts 240, 243, and 249

Release Nos. 33-7881, 34-43154, 1C-24599, File No. S$7-31-99

“RIN 3235-AH82

Selective Disclosure and Insider Trading .

AGENCY: Securities and Exchange Commission.

e

SUMMARY: The Securities and Exchange Commission is adopting new rules

- to address three issues: the selective disclosure by issuers of material

nonpublic information; when insider trading liability arises in connection

~ with a trader's "use" or "knowing possession" of material nonpublic.

information; and when the breach of a family or other non-business
relationship may give rise to liability under the misappropriation theory of

insider trading. The rules are designed to promote the full and fair

disclosure of information by issuers, and to clarify and enhance eX|st1ng

‘prohibitions agamst 1n5|der trading.

EFFECTIVE DATE: The new rules: and amendments WHI take effect October
23, 2000.

FOR FURTHER INFORMATION CONTACT: Richard A. Levine, Sharon
Zamore, or Jacob Lesser, Office of the General Counsel at (202) 942-0890;
Amy Starr, Office of Chief Counsel, Division of Corporatlon Fmance at (202)
942-2900. : ,

SUPPLEMENTARY INFORMATION: The Securities and Exchang'_e g

Com‘mission tOday is adopting ‘new'rules Regulation FD,= R‘uIelObS 1, 2

and Rule 10b5-2.= Addltlonally, the Commlssmn is adopting amendments to
Form 8-K.— 4 ‘ :

I. Executive Summary

We are adopting new rules and amendments ‘td address the selective |
disclosure of material nonpublic information by issuers and to clarify two
issues under the law of insider trading. In response to the comments we
received on the proposal, we have made several modifications, as discussed

"~ below, in'the final rules;

. Regulation FD (Fair Disclosure) is a new issuer disclosure rufe that
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addresses selectlve dlsclosure The regulatlon provides that when an |ssuer
" or person acting on'its behalf; discloses. material nonpublic informationto’
certain enumerated. persons (in general, securities market professionals and
holders of the issuer’s securities who may well trade on the basis of the
information), it must make public disclosure of that information. The tlmlng
of the required public disclosure depends on whether the:selective -
. -disclosure was. intentional or non- intentional; for an intentional selective . .

"disclosure, the issuer must make public disclosure simulitaneously; for a
non-intentional disclosure, the issuer must make public disclosure promptly.
Under the regulation, the required public disclosure may be made by filing
or furhishing a Form-8-K, or by ancther method or combination of methods
that is reasonably designed to effect broad, non-exclusionary distribytion; of
‘the information to the public.. -~ . - . /

Rule 10b5-1 addresses the issue of when insider trading liability arises in
‘connection with & trader's "use" or "knowing possession" of material
nonpublic information. This rule provides that a person trades "on the basis
of" material nonpublic infermation when the person purchases or sells

- securities while aware of the information. However, the rule also sets forth -
several affirmative defenses, which we have modified in response to R
comments, to permit persons to trade in certain circumstances where it |s _
cIear that the mformatlon was not a factor in the decision to trade.

: Rule 10b5 2 addresses the issue of when a breach of a famlly or other
non-business relatlonshlp may give rise to liability under the -
misappropriation theory of insider trading. The rule sets forth three :
non-exclusive bases for determining that a duty of trust or confidence was
owed by a person receiving mformatlon and will provzde greater certainty.

- and cIarlty on this unsettled issue.

N o

II. Selective Disclosure: ,Regulatioh FD

A Backgrou'nd SRR S - ‘ S s

As discussed in the Proposmg Release 2 ‘we have become mcreasmgly

concerned about the selective disclosure of material information by issuers.
As reflected in recent publicized reports many issuers are disclosing

" important nonpublic information, such as advance warnings of earnings
results, to securities analysts or selected institutional investors or both,
before making full disclosure of the same information to the general publlc
Where this has happened, those who were privy to the information .
beforehand were able to make a proflt or avoid a loss at the expense of
those kept in the dark. ~ :

We believe that the practice of selective disclosure leads to a loss of
T investor confidence in the integrity of our capital markets. Investors who. -
see a security's price change dramatically and only later are given access to
. the information responsible for that move rightly. questlon whether they are
. on a level playlng field Wlth market |nS|ders

Issuer selective disclosure bears a close resembl_ance in-this regard to
ordinary "tipping" and insider trading. .In both cases, a privileged few gain
- an informational edge -- and the ability to use that edge to profit -- from
- their superior access to corporate insiders, rather than from their skill,
- acumen, or diligence. Likewise, selective disclosure has an adverse impact .
on market integrity that is similar to the adverse impact from illegal insider
tradlng investors Iose conﬂdence in the falrness of the markets when they
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know that other partucnpants may epr0|t 'unerodable informational
advantages" derived not from hard work or insights, but from their access

to corporate |nSIders 8 The economic effects of the two practices are
essentially the same. Yet; as a result of judicial interpretations, tipping and -
insider trading can be severely punished under the antifraud provisions of
the federal securities laws, whereas the status of issuer selective dlsclosure

has been conS|derany less clear z

Regulation FD is also deS|gned to address another threat to the integrity of
our markets: the potential for corporate management to treat material
information as a commodity to be used to gain or maintain favor with

- particular analysts or investors. As noted in the Proposing Release, in the

absence of a prohibition on selective disclosure, analysts may feel pressured
to.report favorably about a company or otherwise slant their analysis in
order to have continued access to selectively disclosed information. We are
concerned, in-this regard, with reports that analysts who publish negative

~ views of an issuer are sometlmes excluded by that issuer from calls and '

meetings. to whlch other analysts are invited. 8

FinaIIy, as we also observed in the Proposing Release, technological
developments have made it much easier for issuers to disseminate
information broadly. Whereas issuers once may have had to rely on analysts
to serve as information intermediaries, issuers now can use a variety of
methods to communicate directly with the market. In addition to press

releases, these methods include, among others, Internet webcasting and =
teleconferencing. Accordingly, technological limitations no longer provide an-

excuse for abiding the threats to market |ntegr|ty that selectlve dlsclosure
represents

To address the problem of selective d'isclosure, we proposed Regulation FD.
It targets the practice by establishing new requirements for full and fair.
disclosure by public companies.

1. Breadth of Comment on the Proposal

The Propbsing Release prompted an outpouring of public comment -- nearly

6,000 comment Ietters.g The vast majority of these commenters consisted

of individual investors, who urged -- almost uniformly -- that we adopt -

“Regulation FD. Individual investors expressed frustration with the practlce

of selective disclosure, believing that it places them at a severe
dlsadvantage in the market. Several cited personal experiences in WhICh

they believed they had been disadvantaged by the practice. 10, Many felt
that selective disclosure was indistinguishable from insider trading in its
effect on the market and investors, and expressed surprise that existing law

_did not already prohibit this practice.

Other comments suggested that today's self-directed, online investors do
not expect to rely exclusively on research and analysis performed by
professionals, as was more common inthe past. With advances in
information technology, most notably the Internet, information can be
communicated to shareholders directly and in real time, without the
intervention of an intermediary. This online revolution has created a greater
demand, expectation, and need for direct delivery of market information. As
many. individual commenters noted, under this paradigm, analysts still
provide value for investors by using their education, judgment, and
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. expertise to analyze information. On the other hand, investors are rightly

concerned with the use of information gatekeepers who merely repeat
_information that has been selectlvely disclosed to them.

Notlng that analysts predommantly issue "buy" recommendatlons on
covered issuers, investors also made the point that current selective -
disclosure practices may create conflicts of interest; analysts have an
incentive not to make negative statements about an issuer if they fear
losing their access to seIectlvely disclosed information. Thus, these
commenters suggested that arule against selective disclosure could lead to
more objective and accurate analysis and recommendat|ons from secuntres
analysts :

We also received numerous cornments from securities industry participants,
"issuers, lawyers, media representatives, and professional and trade
associations. Almost all of these commenters agreed that selective
_ disclosure of material nonpublic information was inappropriate and
, . supported our goals of promoting broader and fairer disclosure by issuers.
o ' ' ‘ Some of these commenters believed the proposal was a generally
‘ ' . appropriate way to address the problem of selective disclosure.-Many -
~ others, however, expressed coricerns about the approach of Regulation FD
and suggested alternate methods for achieving our goals or recommended
varlous changes to the proposal.

2. Need for Regulation: - -

One fundamental issue raised by these commenters was‘whether,ReguIatio’n
FD is necessary. Some commenters stated that there is limjted anecdotal
-evidence of selective disclosure. Others suggested that it appears that
issuer disclosure practices are generally improving, so that we should
refrain from rulemaking at this time, and instead permit practices to evolve
and encourage voluntary adherence to "best practlces of disclosure. We do
not agree with these views. ‘ '

It is, of course, difficult to quantify precisely the amount of selective
“disclosure -- just as it is difficult to quantify precisely the amount of
ordinary insider trading. Incidents of selective disclosure, like insider
trading, by definition are not conducted openly and in public view.:

. Nevertheless, we have noted numerous media reports in the past two years

alleging selective, exclu5|onary disclosure practlces 11 more general!y,
~surveys of practices of issuer personnel indicate significant
acknowledgement of the use of selective disclosure of material’

lnformatlon 12 Based on these public reports, as well as our staff's
‘experience, it is-clear to us'that the problem of selective disclosure is not

- limited,.as some commenters have suggested, to Just a few isolated
incidents. ' : :

- Some com‘menters cited a February 2000 NIRI survey suggesting an
improvement in issuer disclosure practices, in that-most issuers responding -
to the survey now are opening certain of their conference calls to individual

investors. i3 To the extent this'demonstrates voluntary improvement.in.

response to our efforts to focus attention on the problem, 1% \ve believe this
is a positive development. However, these voluntary steps, while laudable,
have been far from fully effective. We note, for example, that all of the
public reports of selective disclosure cited above occurred after the
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Commission had begun to focus public attention on issuer selective
disclosure. Some occurred. even after we proposed Regulation FD. This
suggests that the problematic practices targeted by Regulation FD are

- continuing to occur. Finally, the-overwhelming support from investors for
Regulation FD demonstrates a strong perceptlon among the investing public
that selective disclosure is a significant problem, and shows a corresponding
need to prohibit this practice in order to bolster investor-confidence in the ’
fairness of the disclosure process.: ~

Some commenters contended that rulemaking on this topic was an.

inappropriately broad response to the |ssue == They suggested instead that
we use existing tools (namely, the law of insider trading) to bring |nd|vrdua|
enforcement actions in those cases that appear to involve significant

/ selective disclosures. While we have considered this approach -- and of

N S course we remain free to bring such cases where a selective disclosure does

' violate insider trading laws -- we do not agree that this is'the appropriate

response to the legal uncertainties posed by current insider trading law. In
other contexts, we have been criticized for attempting to "make new law" in
an uncertain area by means of enforcement action and urged instead to
seek to change the law through notice-and-comment rulemaking. We
"belleve that this rulemaking is 1he more careful and consrdered response to

the problem presented by selectlve disclosure. 16

3._Effect of Regulation FD on Issuer Communications

- 0ne frequently expressed concern was that Regulation FD would not lead to
broader dissemination of information, but would in fact have a "chilling -

effect" on the disclosure of information by issuers. =% 17 In the view of these
commenters, issuers would find it so difficult to determine when a _
‘disclosure of information would be "material” (and therefore subject to the

- regulation) that, rather than face potential liability and other consequences
of V|olat|ng Regulation FD, they would ceasé informal communications, wrth

the outside world altogether. 18 Some of these commenters therefore
\ recommended that the Commission:not adopt any mandatory rule
ro ‘ prohibiting selective disclosure, like Regulation FD, but instead. pursue -
' ' ' : .- voluntary means of addressing the problem, such as interpretive guidance,
or the promotion of a "blue ribbon" panel to develop best practices for
“issuer disclosure. Other commenters recommended. various ways that
Regulation FD could be made narrower or more well- defined, in order to
ameliorate some of the concerns about chilling. Other commenters, -
however, took issue with the supposition that issuer disclosures would be
chilled. As some commenters stated, the marketplace simply would not

allow |ssuers to cease communications with analysts and securrty holders. 19‘

We have considered these vrewscarefully. As discussed in the Proposing
Release, we are mindful of the concerns about chilling issuer disclosure; we
agree that the market is best served by more, not less; disclosure of
information by issuers. Because any potential "chill" is most likely to arise --
if at all -- from the fear of legal liability, we included in proposed Regulation
s , FD significant safeguards against inappropriate liability. Most notably, we
\ stated that the regulation would not provide a basis for private liability, and

: ' provided that in Commission enforcement actions under Regulat|on FD we

~would need to prove knowing. or reckless conduct.

4, Revisions to Narrow the Scope of Requlatlon FD

50f64° - : N _ | | o 4/6/2001 1:45 PM -
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Nevertheless, to provide even greater protection against the possibility of -
inappropriate liability, and to guard further against the likelihood of any
chilling effect resulting from the regulation, we have mod|f|ed Regulation FD
in several respects.

First, we have narrowed the scope of the regulation so that it does not apply
to all communications with persons outside the issuer. The regulation will

- apply only to communications to securities market professionals and to any

holder of the issuer's securities under circumstances in which it is
reasonably foreseeable that the security holder will trade on the basis of the
information. . : ‘

Second, we have narrowed the types of issuer personnel covered by the
regulation to senior officials and those persons who regularly communicate
with securities market professionals or with security holders. The effect of
these first two changes is that Regulation FD will not apply to a variety of
legitimate, ordinary-course business communications or to disclosures to
the media. -

Third, to'remove any doubt that private liability will not result from a

Regulation FD violation, we have revised Regulation FD to make absolutely
clear that it does not establish a duty for purposes of Rule 10b-5 under the
Securities Exchange Act of 1934 ("Exchange Act"). The regulation now
includes an express provision in the text stating that a failure to make a
disclosure required solely by Regulation FD will not result in a violation of -
Rule 10b-5.

Fourth, we have made clear that where the regulation speaks of "knowing
or reckless" conduct, liability will arise only when an issuer's personnel
knows or is reckless in not knowing that the information selectively
disclosed is both material and nonpublic.-This will provide additional
assurance that issuers will not be second-guessed on close materiality
judgments. Neither will we, nor could we, bring enforcement actions under
Regulation FD for mistaken materiality determinations that were not
reckless.

’Fifth, we have expressly provided that a violation of Regulation FD will not

lead to an issuer's loss of eligibility to use short-form registration for a
securities offering or affect security holders' ability to resell under Rule 144
under the Securities Act of 1933 ("Securities Act"). This change eliminates
additional consequences of a Regulation FD violation that issuers and other
commenters considered too onerous.

We have made two other significant changes to the scope of Regulation FD,
which, while not specifically addressed to concerns about chilling disclosure,
narrow its scope. In response to concerns about the interplay of Regulation

FD with the Securities Act disclosure regime, we have expressly excluded

from the scope of the regulation communications made in connection with
" most securities offerings registered under the Securities Act. We believe

that the Securities Act already accomplishes most of the policy goals of
Regulation FD for purposes of reg|stered offerings, and we will consider this
topic in the context of a broader Securities Act rulemaking. Also, we have
eliminated foreign governments and forelgn private issuers from the
coverage of the regulation.

With these changes, we believe Regulation FD strikes an appropriate
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.
balance. It establlshes a clear rule prohlbltmg unfair selective dlsclosure and
encourages broad public disclosure. Yet it should not impede

ordinary- course business communications or expose issuers to |1ab|||ty for

" non-intentional selective disclosure unless the issuer fails to make public

disclosure after it learns of it. Regulation FD, therefore, should promote full
and fair disclosure of information by lssuers and enhance the falrness and
eff|C|ency of our markets

B. Discussion of Requlation FD

Rule 100 of Regulatlon FD sets forth the basic rule regardmg selectlve ‘
dlsclosure Under this rule, whenever '

(1) an issuer, or person acting on its behalf,
(2) discloses material nonpublic information,
(3) to certain enumerated persons (in general, securities market
- professionals or:holders of the issuer's securities who may well trade
on the basis of the information),
(4) the issuermust make public disclosure of that samei.nformation:
-{a) -simultaneously (for intentional disclosures), or , o
(b) promptly (for non—intentional.disclosures).

As a whole the regulatlon requires that when an issuer makes an
intentional disclosure of material nonpublic information to a person covered

by the regulation, it must do so in a manner that provides general public

disclosure, rather than through a selective disclosure. For a selective

~disclosure that is non-intentional, the issuer.must publicly disclose the

information promptly after it knows (or is reckless in not knowing) that the
information selectlvely disclosed was both mater|a| and nonpublic,

We have modrfled several of the key terms in the regulatlon that serve to

define its precise scope and effect We discuss the key provisions of the

regulation below

1. Scope of. Commumcatlons and Issuer Personnel Covered by the
Regulation S o : : o

~As proposed Regulatlon FD would have applled to any disclosure of

material nonpublic information made by an'issuer, or person acting on its
behalf, to "any person or persons outside the issuer.’ " A number of -
commenters stated that, as proposed, Regulation FD was too broad in its
coverage of disclosures to "any person or persons outside the issuer," and in
its definition of "person acting on behalf of an issuer." We are persuaded

.. that these-comments have merit, and thus we have modified the scope of

the regulation in- several respects. ‘
Ty L

a._Disclosures to Enumerated Persons

Commenters stated that if Regulation FD applied to disclosures made to

" “any person” outside the |SSUer it would inappropriately interfere with

ordinary-course-business communications with. partles such as customers,
suppllers strateglc partners and government regulators 20 In-addition,
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several media organizations and rating agencies commented that the
regulatlon should not apply to disclosures made to the press, or to ratlng

agenC|es for purposes of securities ratings. 21 Overall, commenters
suggested various ways to narrow.the scope of the regulation, including
providing specific exclusions for various types of recipients of

information, 22 or expressly limiting the regulation's coverage to persons

such as securities analysts, market professionals, institutional investors, or

- others who regularly make or would reasonably be expected to make

investment deasnons involving the issuer's securities. 23

In response to these comments, we have narrowed the coverage of the final
regulation. The regulation is designed to address the core problem of

selective disclosure made to those who would reasonably be expected to ,
trade securities on the basis of the information or provide others with advice
about securities trading. Accordingly, Rule 100(a) of Regulation FD, as
adopted, makes clear that the general rule against selective disclosure
applies only to disclosures made to the categories of persons enumerated in

Rule 100(b)(1).

Rule 100(b)(1) enumerates four categories of persons to whom selective
disclosure may not be made absent a specified exclusion. The first three are
securities market professionals -- (1) broker-dealers and their associated
persons, (2) investment advisers, certain institutional investment

managers& and their associated persons, and (3) investment companies,

hedge funds,z—5 and affiliated persons.& These categories will include

sell-side analysts, many buy-side analysts, large institutional investment -
managers, and other market professionals who may. be likely to trade on
the basis of selectively disclosed information. The fourth category of person
included in Rule 100(b)(1) is any holder of the issuer's securities, under
circumstances in which it is reasonably foreseeable that-such person would
purchase or sell securities on the basis of the information. Thus, as a whole,
Rule 100(b)(1) will cover the types of persons most likely to be the
recipients of improper selective disclosure, but should not cover persons
who are engaged in ordinary-course business communications with the
issuer, or interfere with disclosures to the media or communications to

government agenC|es 27 ) N

Rule 100(b)(2) sets out four exclusions from coverage. The first, as
proposed, is for communications made to a person who owes the issuer a
duty of trust or confidence -- i.e., a "temporary insider" -- such as an
-attorney, investment banker, or accountant. The second exclusion is for
communications made to any person who expressly agrees to maintain the

information in confidence. 28 Any misuse. of the information for trading by
the persons in these two exclusions would thus be covered under either the
"temporary insider" or the misappropriation theory of insider trading. This
approach recognizes that issuers and their officials may properly share
material nonpublic information with outsiders, for legitimate business

purposes when the outsiders are subject to duties of conﬂdentlallty 29

The third exclusion from coverage in Rule 100(b)(2) is for disclosures to an
entity whose primary business is the issuance of credit ratings, provided the
information is disclosed solely for the purpose of developing a credit rating
and the entity's ratmgs are publicly available. As discussed by
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commenters, @ ratings organizations often obtain nonpublic information in

the course of their ratings work. We are not aware, however, of any
incidents of selective disclosure involving ratings organizations. Ratings
organizations, like the media, have a mission of public disclosure; the
objective and result of the ratings process is a widely available publication
of the rating when it is completéd. And under this provision, for the
_exclusion to apply, the ratings organization must make its credit ratings
publicly available. For these reasons, we believe it is appropriate to prowde
thls exclusion from the coverage of Regulat|on FD. .

: The fourth exclusion from coverage is for communications made in
connection with most offerings of securities registered under the Securities
Act. We discuss this exclusion in greater detail in Part I1.B.6 below. -

b. Disclosures by a Person-Acting on an Issuer's Behalf

As proposed, Regulation FD defined any "person acting on behalf of an
issuer" as "any officer, director, employee, or agent of an issuer, who

. discloses material nonpublic information while acting within the scope of his. '
or her authority." A number of commenters stated that this definition was
too broad and should be limited to "senior officials," to designated or -

31 One commenter

said that the definition should be broader to prevent evasion. 32 one
commenter stated that if the scope of Regulation FD were limited to
disclosures to analysts and institutional investors, then the definition of

33 (.

authorized spokespersons, or in some other manner.

) "person acting on behalf of an issuer" would be appropriate.

We have modified slightly the definition of person acting on behalf of an
issuer” to make it more precise. We define the term to mean: (1) any senior

official of the issuer; .34 op (2) any other officer, employee, or'agent of an

issuer who regularly communlcates with-any of the persons described in

Rule 100(b)(1)(i), (ii), or (iii), or W|th the issuer's security holders. 35
‘revising the definition in this manner, we provide that the regulation’ W|I|
cover senior management investor relations professionals, and others who

regularly interact with securities market professionals or security holders.== 36

Of course, neither an issuer nor such a covered person could avoid the
reach of the regulation merely by having a non-covered person make a
selective disclosure. Thus, to the extent that another employee had been .
directed to make a selective disclosure by a member of senior management,
that member of senior management would be responsible for having made
the selective disclosure. See Section 20(b) of the Exchange Act. In addition,
as was proposed, the definition expressly states that a person who
communicates material nonpublic information in breach of a duty to the
issuer would not be considered to be acting on behalf of the issuer. Thus, an
issuer is not responsible under Regulation FD when one of its employees

improperly trades or tips‘.ﬂ

2. Disclosures of MateriaI‘NonpluinC Information

The final regulatlon like the proposal applies to disclosures of "material
nonpublic" information about the issuer or its securities. The regulation.
_does not define the terms "material" and "nonpublic,” but relies on existing

definitions of these terms established in the case law. Information is
material if "there is a substantial likelihood that a reasonable shareholder
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would con5|der it |mportant" in makmg an investment decision. 38 14 tulfill
the materiality requirement, there must be a substantial likelihood thata

fact "would have been viewed by the reasonable investor as having '

- significantly altered the 'total mix' of information made available. w39

- Information is nonpubllc if it has not been disseminated in a manner

maklng |t avallable to investors generally 40

~ The use of the'materiality,standard in Regulation FD was the subject of.
many comments. Some commenters supported the use of the existing
definition ‘of materiality, noting that-attempts'to define materiality for. .
purposes of Regulatlon FD could have implications beyond this

regulatlon 41 other commenters, however including securities mdustry
representatives, securities lawyers,-and some issuers or issuer groups,
stated that using a general materiality- standard in the regulation would

cause difficulties for issuer compliance. 42 These. commenters clalmed that
materiality was too unclear and complex a standard for issuer personnel to

use in making "real time" judgments about disclosures, 43 and that this
‘ -vagueness would Iead to litigation and a‘chilling effect on corporate

[

'dlsclosure practlces 44 These commenters offered a variety of
recommendatlons to address this |ssue

»_Some commenters suggested tlhat the regulatlon include a bright-line
standard or other limitation on what was material for'purposes. of
“Regulation FD, or |dent|fy in the regulation an excluswe list of. types of.

information covered. 4> While we acknowledged in the Proposing Release:
that materiality judgments can be difficult, we do not believe an appropriate
answer to this difficulty is to set forth a brlght line test, or an exclusive list.
of "material" items for purposes of Regulation FD. The problem addressed
by this regulation is the selective disclosure of corporate information of
various types; the: general materiality standard has always been understood
- to encompass the necessary flexibility to fit the circumstances of each case..
“ As the Supreme.:Court stated in respondlng to a very similar argument: "A
- bright-line rule indeed is easier to follow than a standard that requires the -
exercise of judgment in the light of all the circumstances. But ease of
4 application alone is not an excuse for ignoring the purposes of the securities -
© acts and Congress policy- decisions. Any approach that designates a smgle
’ fact or occurrence as always determinative of an lnherently fact- specuflc -

o fmdlng such as materlallty, must necessarlly be over- or underlncluswe 46

RS Other suggestlons from commenters mcluded provudlng more lnterpretlve .
S ' o * guidance about types of information or events that are more likely to be
o ) - considered material.. While it is not possible to create an exhaustive list, the
, . following items are some types of information or events that should be -
T " reviewed carefully to determine whether they.are material: (1) earnings
‘ . information; (2) mergers, acquisitions, tender offers, joint ventures, or
changes in assets; (3) new products or discoveries, or developments
regarding customers or suppliers (e.g., the acquisition. or loss of a contract);
.- (4) changes in control or in- management; (5) change in auditors or auditor -
Ly notification that the issuer may no longer rely on an auditor's audit report;
v~ (6) events regarding the issuer's securities -- e.qg:, defaults on senior
securities, calls of securities for redemption, repurchase pIans, stock splits
or changes in dividends, changes to the rights of security holders, public or
private sales of additional securities; -and (7) bankruptcies or
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recelvershlps 47

By including this list, we do not mean to imply that each of these items is.

- per se material. The mformatlon and events on this list still require

determinations as to their materiality (although some determinations wil] be

_ reached more easily than others). For example, some new products or
- contracts may clearly be material to an issuer; yet that does not mean that

all product developments or contracts will be material. This demonstrates,
in our view, why no "bright-line" standard or list of items can adequately
address the range of situations that may arise. ‘Furthermore, we do not and
cannot create an exclusive list of events and information that have a higher
probablllty of belng conSIdered material. ' '

One common situation that raises special concerns about selective
disclosure has been the practice of securities analysts seeking "guidance”
from issuers regarding earnings forecasts. When an issuer official engages
in a private discussion with an analyst who is seeking guidance about
earnings estimates,:he or she takes on a high degree of risk under
Regulation FD. If the issuer official communicates selectively to the analyst’
nonpublic information that the company's anticipated earnings will be
higher than, lower than, or even the same as what analysts have been
forecasting, the issuer likely will have violated Regulation FD. This is true
whether the information about earnings is communicated expressly or
through indirect "guidance;" the meaning of which is apparent though
implied. Similarly, an issuer cannot render material information rmmaterxal

'Slmply by breaking it into ostenSIny non-material pieces.

At the same time, an issuer is not prohibitedfrom disclosing a‘non-vma,teriaI‘

piece of information to an analyst, even if, unbeknownst to the issuer, that
piece helps the analyst complete a "mosaic" of information that, taken *
together, is material. Similarly, since materiality is an objective test keyed -
to the reasonable investor, Regulation FD will not be implicated where an
issuer discloses immaterial information whose significance is discerned by
the analyst. Analysts can provide a valuable service in sifting through and
extracting information that would not be significant to the ordinary investor
to reach material conclusions. We do not intend, by Regulation FD, to
discourage this sort of activity. The focus of Regulation FD is on whether the
issuer discloses material nonpublic information, not on whether an analyst,
through some combination of persistence, knowledge, and insight, regards
as material information whose significance is not apparent to the reasonable

-‘investor.

Finally, some commenters stated that greater protection would be afforded
to issuers if we made clear that the regulation’s requirement for
"intentional” (knowing or reckless) conduct also extended to the judgment

of whether the information disclosed was material. 48 We agree that this
clarification is appropriate. As adopted, Rule 101(a) states that a person
acts "intentionally" only if the person knows, or is reckiess in not knowing,
that the information he orshe is communicating is both material and -

nonpublic.—= 49 As commenters suggested this aspect of the regulation
provides additional protection that issuers need not fear being

‘second-guessed by the Commission in enforcement actions for mlstaken
" judgments about materlallty in close cases.. - . .

3. Intentional and Non-intentional Selectnve D|sclosures Tlmlnq of Requlred
Public Disclosures : .

o | 4162001
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A key provision of Regulation FD is that the timing of required public
disclosure differs depending on whether the issuer has made an
"intentional" selective disclosure or a selective disclosure that was not
intentional. For an "intentional" selective disclosure, the issuer is required to

publicly disclose the same information sim»ultaneously.iQ

a. Standard of "Intentional" Selective Disclosure

Under the regulation, a selective disclosure is "intentional” when the issuer
or person acting on behalf of the issuer making the disclosure either knows,
or is reckless in not knowing, prior to making the disclosure, that the

information he or she is communicating is both material and nonprubiic.§l A
number of commenters thought that the distinction between intentional and

non-intentional disclosures was appropriate.g Others, however, staté‘d that

the "intentional” standard should not include reckless conduct, because of
the risk that this standard, in hindsight, could be interpreted as close to a

negligence standard.5§ Some commenters suggested that there be a safe
harbor for good-faith efforts to comply with Regulation FD or for good-faith

determinations that information was not material.iﬂ

After considering these comments, we have determined to adopt the
"intentional"/non-intentional distinction essentially as proposed. By creating
this distinction, Regulation FD already provides greater flexibility as to the
timing of required disclosure in the event of erroneous judgments than do
other issuer disclosure provisions under the federal securities laws; it
essentially incorporates the knowing or reckless mental state required for
fraud into this disclosure provision. Since recklessness suffices to meet the

mental state requirement even for purposes of the antifraud provisions,55

we believe it is appropriate to retain recklessness in Regulation FD's:
definition of "intentional” as well. Further, in view of the definition of

- recklessness that is prevalent in the federal courts,i it is unlikely that

issuers engaged in good-faith efforts to comply with the regulation will be
considered to have acted recklessly.

As requested by several commenters, moreover, we emphasize that the
definition of "intentional” in Rule 101(a) requires that the individual making
the disclosure must know (or be reckless in not knowing) that he or she
would be communicating information that was both material and nonpublic.
Thus, in the case of a selective disclosure attributable to a mistaken
determination of materiality, liability will arise only if no reasonable person

under the circumstances would have made the same determination.ﬂ As a

result, the circumstances in which a selective disclosure is made may be
, important. We recognize, for example, that a materiality judgment that
) might be reckless in the context of a prepared written statement would .not-
necessarily be reckless in the context of an impromptu answer to an
unanticipated question.

b. "Prompt"” Public Disclosure After Non-intentional Selective Disclosures

Under Rule 100(a)(2), when an issuer makes a covered non-intentional
disclosure of material nonpublic information, it is required to make public
disclosure promptly. As proposed, Rule 101(d) defined "promptly" to mean. -
"as soon as reasonably practicable" (but no later than 24 hours) after a
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senior official of the issuer learns of the disclosure and knows (or is reckless
in'not knowing) that the information disclosed was both material and. -
noh-public. "Senior official” was defined in the proposal as any executive
officer of the issuer, any director of the issuer, any investor relations officer

“or public relations officer, or any employee possessing equivalent func_tions.:f .

Comn‘ienters»expressedvarying views on the definition of "promptly"
provided in the rule. Some said that the time period provided for disclosure

was appropriate; .28 others said it was too short 22 and still others said that

it was too specmc and should require dlsclosure only as soon as reasonably

pOSS|ble or practicable.== 80 We believe that it is preferable for issuers and the
investing public-that there be a clear delineation of when'’ ‘prompt" '
disclosure is required. We also bélieve that the 24-hour requirement strikes -
the appropriate balance between achieving broad, non-exclusionary
disclosure and permitting issuers time to determine how to respond after

. learning of the non-intentional selective disclosure. However, recognizing
- that sometimes non-intentional selective disclosures will. arise close to or

over a weekend or holiday, we have slightly modified the final rule to state
that the outer boundary for prompt disclosure is the later of 24 hours or the .
commencement of the next day's trading on the New York Stock Exchange,
after a senior official learns of the disclosure and knows (or is reckless in

not knowing) that the information disclosed was material‘and nonpublic.

' Thus, if a non-intentional selective disclosure of material, nonpublic

information is dlscovered after the close of trading on Fruday, for example,
the outer boundary ‘for making public dis¢losure is the beglnnlng of tradlng
on the New. York Stock Exchange on Monday.: .
Commenters also expressed differing views on the definition of "senior
ofﬂC|aI" contained in the regulation. We are adopting this defmltlon as

‘proposed.== 61 However, in response to comments we have prowded greater

clarity as to when the duty to make "prompt" disclosure begins. The
requirement to make prompt disclosure js triggered when a senior official of
the issuer learns that there has been a non-intentional disclosure of
information by the issuer or a person acting on behalf of the issuer that the
senior official knows, or is reckless in not knowing, is both material and

non—public.§-2- Similar to the language contained in the definition of
"intentional,” discussed above,. this language is designed to make’clear that
the requirements of the regulatlon are only triggered when a responsible
issuer official (1) learns that certain information has been’ dlsclosed (2)
knows (or is reckless in not knowing) that the information disclosed is
material, and (3) knows (or is reckless in not knowing) that the information-

. disclosed is nonpubllc : o . )

/

"Publlc Dlsclosure Required by Regulation FD

Rule 101(e) defines theitype of "public disclosure” that will satisfy the
requirements of Regulation FD. As proposed, Rule 101(e) gave issuers.
considerable flexibility in determining how to make required public’
disclosure. The proposal stated that issuers could meet Regulation FD's
"public disclosure” requirement by filing a Form 8-K, by distributing a press
release through a widely disseminated news or wire service, or by any other

- . non-exclusionary method of disclosure that is reasonably designed to

provide broad public access -- such as announcement at a conference of -
which the publ|c had notice and to which the public was granted access,
either by personal attendance or telephonic or electronlc access. ThlS
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~definition was designed to permit issuers to make use of current
‘technologies, such as webcasting of conference calls, that provide broad
public access to issuer disclosure events. : :
Commenters generally favored the flexible approach provided by Rule
101(e). The American Soaety of Corporate Secretaries and the Financial
Executives Institute, among others, agreed that the definition should not
stipulate particular means of technology used for public disclosure.
Individual investors supported the idea that issuers should open their
conference calls to the public through means such as webcasting over the
Internet. Some commenters, however, raised the concern that conference
calls or webcasts should not be permitted to supplant the use of press

releases as means of disclosing material information. 63 Others suggested
— that we provide that an issuer's posting of information on its website should

also be considered sufficient Regulation FD disclosure. 64

After considering the range of comments on this issue, we have determined
to adopt a slightly modified definition of "public disclosure” that would
provide even greater flexibility to issuers in determining the most
appropriate means of disclosure. As adopted, Rule 101(e) states that
issuers can make public disclosure for purposes of Regulation FD by filing or

- furnishing a Form 8-K, or by disseminating information "through another
method (or combination of methods) of disclosure that is reasonably
designed to prowde broad, non-exclusionary distribution of the information
to the public.” , ~

a. Form 8-K Disclosure

Commenters geherally opposed the proposéd new Item 10 of Form 8-K
based, in large part,.on a concern that people would construe a separate

Item 10 filing as an admission that the disclosed information is ‘material 82

In light of the timing requirements for making materiality judgments-under
Regulation FD, commenters wanted to be able to err on the side of filing o
information that may or may not be material, without precluding a later
conclusion that the information was not material. Commenters

recommended amending Item 5 of Form.8:K to include required Regulation

FD dlsclosures 6. ‘Some commenters also suggested that Regulation FD
submissions on Form 8-K should not be treated as "filed" for purposes of -
the Exchange Act. : .

In light of these comments;, we provide that either filing or furnishing
information on Form 8-K solely to satisfy Regulation FD will not, by itself,
be deemed an admission as to the materiality of the information. In = =
addition, while we retain a separate Item, we also are modifying Item 5 of
Form 8-K to address commenters' concerns. As.revised, issuers may choose
either to "file" a report under Item 5 of Form 8-K or to "furnish" a report
under Item 9 of Form 8-K that will not be deemed "filed." If an issuer

chooses to file the information onForm 8-K,~*~ 67 the mformatlon will be
subject to liability under Section 18 .of the Exchange Act. The information.
-also will be subject to automatic incorporation by reference into the issuer's
Securities Act registration statements, which are subject to liability under
Sections 11 and 12(a)(2) of the Securities Act. If an issuer chooses instead

to furnish the mformatlon 68 it will not be subject to Ilabmty under Section
11 of the Securities Act or Section 18 of the Exchange Act for the disclosure,
& ~unless it takes steps to include that disclosure in a filed report, proxy
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statement or registration statement. All disclosures on Form 8-K, whether
filed or furnished; will remain subject to the antifraud provisions of the
federal securities Iaws

b. Alternative Methods of Public D|sclosure

We are recognlzmg alternatlve methods of pubhc disclosure to give issuers
the flexibility to choose another. method (or a combination of methods) of
disclosure that will achieve the goal of effecting broad non- exclu5|onary

distribution of mformatlon to the public.== 89

As a general matter, acceptable methods of public disclosure for purposes of
Regulation FD will include press releases distributed through a widely

" circulated news or wire service, or announcements made through press
conferences or conference calls that interested members of the public may
attend or listen to either in person, by telephonic transmission, or by other
electronic transmission (including use of the Internet). The public must be. ,
given adequate notice of the conference or call and the means for accessing
|t The regulation does not require use of a particular method, or establish a
"one size fits all" standard for disclosure; rather, it leaves the decision to

the issuer to choose methods that are reasonably calculated to make
effective, broad, and non-exclusionary. public disclosure, given the particular
circumstances of that issuer. Indeed, we have modified the language of the
‘regulation to-note that the issuer may use a method "or combination of
methods" of disclosure, in recognition of the fact that it may not always be
possible or desirable for an issuer to rely on a‘single method of dlsclosure as.
reasonably deSIgned to effect broad public disclosure. » :

We belleve that issuers could use the following model, which employs a
combination of methods of disclosure, for making a planned disclosure of
jmaterlal mformatlon ‘such as a scheduled earnings release:

* First, issue a press release dlstrlbuted through regular channels

contalnlng the information;: 20

s Second, pr_owde adequate notice, by a press release and/or website
. posting, of a scheduled conference call to discuss the announced '
results, giving investors both the time and date of the conference call,
, : ‘ and instructions on how to access the call; and

* Third, hold the conference call in an open manher permlttmg
investors-to listen in elther by telephomc means or through Internet:

webcastmg Z1;
By: following these steps, an issuer can use the press release to provide the
initial broad distribution of the information, and then discuss its release with
analysts in the subsequent conference call, without fear that if it should

- disclose additional material details related to the original disclosure it will
be engaging in a selective disclosure of material information. We note that’
several issuer commenters indicated that many companies already follow

this or.a S|m|Iar model for making planned d|sclosures 72

In the Proposing Release, we st:ated that an issuer's posting of new . .

information-on its own website would not by itself be considered a sufficient
" method of public disclosure. As technology evolves and as more investors

" 150f 64 ’ : S S _ , 4/6/2001 1:45 PM



Selective Disclosure and Insider Trading ., ‘ _ , wysiwyg://16/http://www.sec: 5ov/1ules/ tma /33- 7881 htm

|
J

~ have access to’ and use the Internet, however we believe that some

_ issuers, whose websites are widely followed by the investment communlty, _

" could use such a method. Moreover, while the posting of information on an.
issuer’ s website may not now, by itself, be a sufficient means of public
disclosure, we agree with commenters that issuer websites can be an. -
important component of an effective disclosure process. Thus, in some’
circumstances an issuer may be able to demonstrate that disclosure made
on its website could be part of a comblnatron of methods, "reasonably
designed to provrde broad non- echusnonary distribution" of information to

the publlc

We. empha5|ze however, that while Rule 101(e) gives an issuer
~ considerable flexibility in choosing appropriate methods of public drsclosure
it also places a responsibility on the issuer to choose methods that. are in.
fact, "reasonably designed” to effect a broad and non-exclusionary.
distribution of information to the public. In determining whether an rssuer s
method of making a particular. disclosure was reasonable, we will consider
o .. all the relevant facts and circumstances, recognizing that methods of
- dlsclosure ‘that may be effective for some issuers may not be effective for
. others. If, for example, an issuer knows that its press releases: are routinely
not carried by major business wire services, it may not be sufficient for that
" issuer to make public disclosure solely by submitting its press release to
_one of these wire services; the issuer in these circumstances should use
“other or additional'methods of dissemination, such as distribution of the
information to local media, furnishing or filing a Form 8-K with the
Commission, postmg the information on its website, or using a service that
distributes the press release to a varlety of medla outlets and/or retains the
- .press rélease. A v '

We also caution issuers that a deVIatlon from therr usual practices for
making publlc disclosure may affect our judgment as to whether the method
they have chosen in a particular case was reasonable. For example, if an
issuer typically discloses its quarterly earnings results in regularly !
disseminated press releases, we might view skeptically an issuer's claim
“that a last minute webcast of quarterly results,'made at the same time as -
an otherwise selective disclosure of that information, provided effective

broad non- echuS|onary public dlsclosure of the information. 14 In short, an
" issuer's methods of makmg disclosure in a particular case should be judged
with respect to what is "reasonably designed" to effect broad,
 non- exclusmnary dlstrlbutlon in Ilght of aII the relevant facts and
. C|rcumstances

. 5 Issuers Subiect' to Regulation FD

Regulation FD will apply to aH issuers W|th securities reg|stered under ,
- Section 12 of the Exchange Act, and all issuers required to file reports under ;
Section 15(d) of the Ex¢hange Act, including closed-end mvestment ' ‘
- companies, but not including other investment compames forelgn
governments or forelgn prlvate ISSUEI‘S ,

As written, proposed Regulatlon FD woluld have applled to foreign sovereign
debt issuers required to file reports under the Exchange Act. Today's
Regtilation FD excludes these issuers from coverage. Proposed Regulation
FD also would have applied to foreign private issuers. However, the
Commission has determined to exempt foreign private.issuers at this time
as it has in the past exempted them from certain U.S. reporting
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requirements su_th as Forms 10-Q and 8-K. Tyodvay's global markets pose
new regulatory issues. In-recognition of this fact, the Commission will be .
undertaking-a comprehensive review of the reporting requirements of /

foreign private issuers.”— E] In the interim, we remind foreign private issuers
of their obligations to make timely disclosure of material information

pursuant to applicable SRO rules and policies,zé and our expectation that /
the markets will enforce these obligations. Also, while Regulation FD will not

apply, foreign issuers in their disclosure practices remain subject to liability

for conduct that violates, and meets the jurisdictional requirements of, the

antlfraud prowsmns of the federal securities laws. 7

6. Securities Act IssUes

a.The Operation of Regulation FD During Seeurities Offerings -

As proposed, Regulation FD would have applied to disclosures made by a -
reporting company in connection with an offering under the Securities Act.
- Commenters expressed a number of concerns about tensions they perceived
in the interplay of the disclosure reqwrements of Regulatlon FD and those of o

the Securities Act. 78

With respect to pubhc offerlngs commenters worried that a publlc
disclosure mandated by Regulation FD could violate Section 5 of the |
Securities Act. Section 5 places hmltatlons on the type of dlsclosures that

S may be made at various intervals durmg a registered offermg
- o ~ Commenters were concerned that public disclosures mandated by
‘Regulation FD would exceed those limitations. Commeénters similarly raised
concerns about proposed Regulation FD's interrelationship with unregistered
offerings of securities. Here, the principal concern was that public disclosure
mandated by Regulation FD could conflict with the conditions of the
exemption from registration on which the issuer was relying.

i._Registered Offerings Exemption

In light of the comments we have received and our own further
consideration, we have determined that our concerns about selective
disclosure in connection with registered offerings under the Securities Act
should not be addressed by :overlaying Regulation FD onto the system of
regulation provided by that Act. The mandated disclosure regime and the
civil liability provisions of the Securities Act reduce substantially any
meaningful opportunity for an issuer to make selective disclosure of -

. material information in connection with a registered offering. We are

~ satisfied that the Securities Act already accomplishes at least some of the

~ policy imperative of Regulation FD within the context of a registered
-offering. Thus, with limited exceptions, Regulation FD as adopted. does not
apply to dlsclosures m’ade in connection with a securlttes offerlng registered

j , v under the Securltles Act. 80

In reaching this conclusion, we also note that our Division of Corporation
Finance is currently involved in.a systematic review of the Securities Act.
disclosure system as it relates to communications during the offering .~ -
process. To the-extent selective disclosure concerns arise in connection with

- registered offerings of securities, we believe it would be more appropriate to’
conSIder that impact in the context of a' broader Securities Act rulemaking. '
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In creating the exclusion for‘regjistered offerings, we have defined for
purposes of Regllation FD when those offerings are considered to begin and

end.§l Communications that take place outside the periods clearly specified
would not be considered a part of the registered securities offering to which
the exemption from Regulation FD applies. Communications that are not

made in connection with a reglstered offermg also are not exempt.== 82

ii. Unreqlstered Offerings.

Unregistered offerings are not subject to the full public disclosure and
liability protections that the Securities Act applies to registered offerings. An
issuer engaged in an unregistered securities offering does not have the
same discipline imposed under the Securities Act to merge material
information into its public disclosure. While we have carefully considered
the concerns expressed by commenters, we believe that Regulation FD
should not provide an exception for communications made in connection
with an unregistered offering. We. believe that reporting companies making
unregistered offerings should either publicly disclose the material
information they disclose nonpublicly or protect against misuse of that
information by having those who receive it agree to maintain it in
confidence.

If a reporting issuer releases material information nonpublicly during an
unregistered offering with no such understanding about confidentiality, we
believe that disclosure under Regulation FD is appropriate. We believe this
even if, as a result of such disclosure, the availability of the Securities Act
registration exemption may be in question. Public companies undertaking
unregistered offerings will need to consider the impact their selective
disclosure could have on any exemption they use. Before an exempt
offering begins, issuer's counsel should advise the client of the potential
complications that selective dlsclosure of matenal nonpublic information

- could raise.

Issuers who undertake private unregistered offerings generally disclose the
information to the investors on a confidential basis. Under Regulation FD,
public companies will still have the ability to avoid premature public
disclosure in those cases. A public company need not make public disclosure
if anyone who receives the material, nonpublic information agrees to
maintain that information in Confidence.

b. Eligibility for.Short-Form Registration and Rule 144

Commenters observed that a failure to file a Form 8-K under Regulation FD
when no alternative qualifying public disclosure is made, would result in the
loss of availability of short-form Securities Act registration on Forms S-2-

and 5,3_&% They pointed out that because the proposal did not contain any
means to alter that ineligibility, the issuer would be disqualified from using
Form S-2 or S-3 for at least a year from the date of the non-compliance
with Regulation FD. Commenters also noted that a failure to file a required
Form 8-K would render Rule 144 temporarily unavailable for resale of
restricted and control securities, and Form S-8 temporarily unavailable for

employee benefit plan ot‘ferings:.§i They pointed out that the loss of Rule

144 would primarily penalize shareholders reselling or attempting to resell

securities. They also noted that the loss of Form $-8 could have a \
detrimental effect on employees. ‘
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The reporting status requirements in Forms S-2, S-3 and S-8 and Rule 144,

" the commenters argued, were not intended to be linked to a system for
dissemination of discrete information outside of the traditional periodic
reporting obligations of companies. The commenters were concerned that
these consequences for the issuer and investors may be unduly harsh and
not in line WIth the purposes of Regulation FD.

We find merit-in these concerns and are modifying this aspect of the
regulation. The purpose of Regulation FD is to discourage selective
disclosure of material nonpublic information by imposing a requirement to
make the information available to the markets generally when it has been
made available to a select few. We agree that the purpose is not well served
by negatively affecting a company's ability to access the capital markets.
Nor is it well served by penalizing the shareholders or employees of the

¢ . - company. As discussed below, we have other adequate enforcement
remedies that will provide a proportionate response for a violation and will
have the desired effect on compliance. To implement our approach, Rule
103 of the regulation as adopted states that an issuer's failure to comply
with the regulation will not affect whether the issuer is considered current
or, where applicable, timely in its Exchange Act reports for purposes of
Form S- 8 short-form registration on Form S-2:or S-3 and Rule 144.

~r

7. L|ab|I|tv Issues

We recognize that the prospect of private liability for violations of
Regulation FD could contribute to a "chilling effect" on issuer :
communications. Issuers might refrain from some informal communications
with outsiders if they feared that engaging in such communications, even
when appropriate, would lead to-their being charged in private Iawswts with
violations of Regulation FD. Accordingly, we emphasized in the Proposing
Release that Regulation FD is an issuer disclosure rule that is designed to
create duties only under Sections 13(a) and 15(d) of the Exchange Act and
Section 30 of the Investment Company Act. It is not an antifraud rule, and
it is not designed to create new duties under the antifraud provisions-of the

federal securities laws-or in private rights of action. 8>

Most commenters who addressed this pomt believed that our decision not to
create private liability for Regulation FD violations was appropriate. Several ~
suggested, however, that the language in the Proposing Release offered
insufficient protection from private lawsuits. In response to these -
comments, we have'added to Regulation FD a new Rule 102, which
-expressly provides that no failure to make a public disclosure required

solely by Regulation FD shall be deemed to be a violation of Rule 10b-5. 86
This provision makes clear that Regulation FD does not create a new duty - .
for purposes of Rule 10b-5 liability. Accordingly, private plalntlffs cannot
rely on an issuer's violation of Regulation FD as a basis for a private action
alleging Rule 10b-5 V|olat|ons

~ Rule 102 is designed to exclude Rule 10b-5 liability for cases that would be
- based "solely" on a failure to make a public disclosure required by
‘Regulation FD. As such, it does not affect any existing grounds for liability

~under ‘Rule 10b-5. Thus, for example, liability for "tipping" and insider-
tradmg under Rule 10b-5 may still exist if a selective disclosure is made in

circumstances that meet the Dirks "personal benefit" test. 87 In addition;, an”

issuer's failure to make a public disclosure still may give rise to liability
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under a "duty to correct” or "duty to update theory in certain
-~ circumstances. 88 And an issuer's contacts with analysts may lead to liability
under the "entanglement" or "adoption™ theories.™ 89 In addition, if an

issuer's report or public dlsclosure made under Regulation FD contained
false or misleading information, or omitted material information, Rule 102
would not provide protection from Rule 10b- 5 liability.

Finally, if an issuer failed to comply with Regulation FD, it would be subject -
to an SEC enforcement action alleging violations of Section 13(a) or 15(d) |
of the Exchange Act (or, in the case of‘a closed-end investment company,
Section 30 of the Investment Company Act) and Regulation FD. We could -
bring an administrative action seeking a cease-and-desist order, or a civil

action seeking an injunction and/or civil money penalties.% In appropriate
cases, we could also bring an enforcement action against an .individual at
the issuer respon5|ble for the violation, e|ther as "a cause of" the violation

in a cease-and- desist proceedmg,91
92

or as an.aider and abetter of the

violation in-an anunctrve actlon
- II1. Insider Trading Rules

As discussed in the Proposing Release, the prohibitions against insider -
. trading in our securities laws play an essential role in maintaining the
fairness, health, and integrity of our markets. We have long recognized that
the fundamental unfairness of insider trading -harms not only individual
investors but also the very foundations of our markets, by undermining
investor confidence in the integrity of the markets. Congress by enacting -
~ two separate laws providing enhanced penalties for insider trading, has

.expressed its strong support for our insider trading enforcement program.== 93

And the Supreme Court in United States v. O'Hagan has recently endorsed a
- key component of insider trading law, the "misappropriation” theory, as.

consistent with the "animating purpose" of the federal securities laws: "to

insure honest securities markets and thereby promote investor
II94 V ~

confidence.

As discussed more fully in the Proposing Release, insider trading law has
developed on a case-by-case basis under the antifraud provisions of the
federal securities laws, primarily Section 10(b) of the Exchange Act and
Rule 10b-5. As a result, from time to time there have been issues on which
,various courts disagreed. Rules 10b5 1 and 10b5-2 resolve two such issues.

A. Rule 10b5-1: Trading "On the Basis Of" Materidl Nonpublic Information

1._Background

As discussed in the Proposing Release, one unsettled issue in insider trading
law has been what, if any, causal connection must be shown between the
trader's possession of inside information and his or her trading. In '
enforcement cases, we have argued that a trader may be liable for trading
while in "knowing possession” of the information. The contrary view is that.
a trader is not liable unless it is shown that he or she "used" the information
~for trading. Until recent years, there has been little. case law discussing- this
issue. Although the Supreme Court has variously described an insider's

violations-as trading "on"ﬁ or "on the baéis of"% material nonpublic
’information, it has not addressed the use/possession issue. Three recent
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" courts of appeals cases addressed the issue but reached different results 27

As discussed more: fully in the Proposing Release, in our view, the goals of
insider trading prohibitions -- protecting investors and the integrity of
- securities markets -~ are best accompllshed by a standard closer to the

"knowmg possession" standard than to the "use" standard. 28 At the same
time, we recognize that an absolute standard based on knowmg possession, -
or awareness, could be overbroad in some respects. The new rule attempts
to balance these considerations by means of a general rule based on
"awareness" of the material nonpublic information, with several carefully
. enumerated affirmative defenses. This approach will better enable insiders
! and |ssuers to conduct themselves in accordance with the law.

While many of the commenters on RuIe 10b5-1 supported our goals of
providing greater clarity in the area of insider trading law, some suggested
alternative approaches to achieving these goals. In that regard a common .
comment was that the rule should not rely on exclusive affirmative
defenses. Commenters suggested that we should either redesignate the
affirmative defenses as non-exclusive safe harbors or add a catch-all
defense to allow a defendant to show that he or she did not use the

mformatlon 29

We believe the approach we proposed is appropriate. In our view,-adding a
catch-all defense or redesignating the affirmative defenses as non-exclusive -
safe harbors would effectively negate the clarity and certainty that the rule

. attempts to provide. Because we believe that an awareness standard better
serves the goals of insider trading law, the rule as adopted employs an
awareness standard with carefully enumerated affirmative defenses. As
discussed below, however, we have somewhat modified these defenses in
response to comments that they were too narrow or rigid, and that
addltlonal ones were necessary.

Some commenters stated that an awareness standard might eliminate the
element of scienter from insider trading cases, contrary to the requirements

of Section 10(b) of the Exchange Act,~— 100

-authority to promulgate the rule. == 101 These comments mlsconstrue the
intent and effect of the rule. As discussed in the Proposing Release and
expressly stated in the Preliminary Note, Rule 10b5-1 is designed to -

. address only the use/possession issue in insider trading cases under Rule
10b-5. The rule does not modify or address any other aspect of insider
trading law, which has been established by case law. Scienter remains a ’
necessary element for liability under Section 10(b) of the Exchange Act and
Rule 10b-5 thereunder, and Rule 10b5-1 does not change this.

and that we therefore lack the

2._Provisions of Rule 10b5-1

We are adopting, as proposed the general rule set forth in Rule 10b5-1(a),
and the definition of "on the basis of" material nonpublic information in Rule
10b5-1(b). A trade is on the basis of material nonpublic information if the
trader was aware of the material, nonpublic information when the person
made the purchase or sale.

Some commenters stated that a use standard would be preferable, 102 or

suggested that the rule‘instead state that awareness of the information
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: should give rise to a presumptlon of use.—— 03 As noted above, we believe”
that awareness, rather than use, most effectively serves the fundamental
goal of insider trading law -- protectlng investor confidence in market
integrity. The awareness standard reflects the common sense notion that a

" trader who is aware. of inside mformatlon when making a trading dec15|on

mevntably makes use of the' lnformatlon 104 Additionally, a clear awareness
~standard will’ prowde greater clarity and certainty than a presumption or

"strong inference" approach. 105 Accordlngly, we have determlned to adopt
the awareness standard as proposed

. The proposed affirmative defenses generated a substantial number of _
comments. Some commenters suggested that the afﬂrmatlve defenses in’

~ the Proposmg ‘Release were too restrlctlve 106 or that add|t|onal defenses
~werée needed to protect various common trading mechanisms, such as

. issuer repurchase programs and employee benefit plans. 107 Some of these
. commenters noted that the reqwrement that a trader specify prices,
~ amounts, and dates of purchases or sales pursuant to binding contracts,
- “instructions, or written plans left some-common, legitimate trading
~ mechanisms outside the protection of the proposed affirmative defenses.
.Addltlonally, some commenters questloned the Proposing Release's.

exclusion of a price limit from the deflnltlon ‘of a specified "price. »108 N
consnderatlon of these comments we are revising the affirmative defense

that allows purchases and sales pursuant to contracts, instructions, and

plans. The revised language responds to commenters' concerns by providing
appropriate fiexibility to persons.who.wish to structure securities trading -
plans and strategies when they are riot aware of material nonpublic’
‘information, and do not exercise any influence ‘over the transactlon once

they do become aware of such mformatlon ’

| As adopted paragraph (c)(l)(l) sets forth an afﬂrmatlve defense from the "
general rule, which applies both to:individuals and entities that’ trade To
satisfy this prowsxon a person must establlsh several factors. :

. Flrst the person must demonstrate that before becommg aware of the
L information, he or she had entered into a binding contract to purchase
. orsell the security, provided instructions to another person to execute -
_the trade for.the lnstructlng person's. account or adopted a written.
109 -

‘ "'plan for trading securltle

‘e Second the person must demonstrate that ‘with respect to the
purchase or sale, the contract, instructions, or plan either: (1)
expressly specified the amount, price, and date; (2) provided a :

~ written formula oralgorithm, or computer program, for determining . ¢
amounts, prices, and dates; or (3) did not permit the person to
exercise any subsequent influence over how, when, or whether to
effect purchases or sales; provided, in addition, that any other person
who did exercise such mﬂuence was not aware of the materlal '_

nonpubllc mformatlon when domg S0.: 110 : ' s

- ® Third, the person must demonstrate that the purchase or sale that
. occurred ‘was pursuant to the prior contract, instruction, or plan. A
~ purchase or sale is not pursuant to a contract, instruction, or plan if,
among other things, the person who entered into the contract,
~instruction, or plan altered or d}ewate_d from the contract, mstruction,
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or plan or entered into or altered a corresponding or hedging.

transaction or position with respect to those securities. 111

Under paragraph (c)(l.)(u), which we adopt as proposed, the exclusion
provided in paragraph (c)(1)(i) will be available only if the contract,
instruction, or plan was entered into in good faith and not as part of a
scheme to evade the proh|b|t|0hs of this section.

Paragraph (c)(1)(iii) defmes several key terms in the echusron We are

adoptmg, substantially as proposed, the definition of ' amouht” 112 whlch
means either a specified number of shares or a speoﬂed dollar value of
securities. We have revised the definition of "price” and added a definition

-of "date."” As adopted, "price” means market price on a particular date ora
limit price or a particular dollar prlce 113 "Date" means either the specrflc )

day of the year on which a market order is. to be executed, or a day or days

of the year on Wthh a limit order is in force. 114

Taken as a whole the revised defense is designed to cover situations in
which a person can demonstrate that the material nonpublic information
was not a factor in the tradlng decision. We believe this provision will
prowde appropriate flexibility to those who would like to plan securities
transactions in advance at a time ‘when they are not aware of material
nonpublic information, and then carry out those. pre- planned transactions at
a later time, even if they later become aware 'of material nonpublic

mformatlon 115

For example, an issuer operating a repurchase program will not need to

' specify with precision the amounts, prices, and dates on which it will

repurchase its securities, Rather, an issuer could adopt a written plan, when:
it is not aware of material nonpublic information, that uses ‘a written
formula to derive amounts, prices, and dates. Or the plan could simply
delegate all the discretion to determine amounts, prices, and dates:to
another person who is not aware of the information -- provided that the
plan did not permit the lssuer to (and in fact the issuer did hot) exerc:se

any subsequent mfluence over the purchases or sales 116

Similarly, an employee wishing to adopt a plan. for exercising stock optnons
and selling the underlying shares could, while not aware of material
nonpublic information, adopt a written plan that contained a formula for
determining the specified percentage of the employee's vested options to be
exercised and/or sold at or above a specific price. The formula could :
provide, for example, that the employee will exercise options and sell the
shares one month before each date on which her son's college tuition lS
due and Imk the amount of the trade to the cost of the tuition.

L

4 An employee also could acquire company stock through payroll deductlons

under an employee stock purchase plan or a Section 401(k) plan. The
employee could provide oral in .truct|ons as to his or'her plan

participation, 117 or proceed by means of a written plan.: 118 The transactlon

price could be computed as a percentage of market price, and the
transaction amount could be based on a percentage of salary to be

119

deducted under the plan. The date of a plan transaction could be

determined pursuant to a formula set forth in the plan. 120 Alternatlvely,

e

’
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the date of a plan transaction could be controlled by the plan's
administrator of investment manager, assuming that he or she is not aware
of the material, nonpublic information at the time of executing the v
transaction, and the employee does not exercise influence over the timing

of the transaction. 121

One commenter noted that the prop‘osed Rule 10b5-1 defenses were not
co-extensive with exemptions from liability and reporting under Section 16

of the Exchange Act.=== 122 The Section 16.exemptive rules do not provide any
- exemption from liability under Section 10(b) and Rule 10b-5. The adoption

of Rule 10b5-1 does not change this principle. However, we have drafted

the Rule 10b5-1 defenses so that their conditions should not conflict w:th

the conditions of the Sectlon 16 exemptive rules. === 123

The proposal included an additional affirmative defense available only to
trading parties that are entities. In response to comments, the rule as
adopted clarifies that this defense is available to entities as an alternative to
the other enumerated defenses described above.

Under this provision, an entity will not be liable if it demonstrates that the
individual making the investment decision on behalf of the entity was not
aware of the information, and that the entity had implemented reasonable

policies and procedures to prevent insider trading. 124 The American Bar

Association commented that the use in this rule of the term "reasonable
policies and procedures . . . to ensure" against insider trading differed from
the standard provided in Section 15(f) of the Exchange Act, which requires
a registered broker or dealer to establish, maintain, and enforce written
policies and procedures "reasonably designed" to prevent insider trading. As
we noted in the Proposing Release, we derived this provision from the
defense against liability codified in Exchange Act Rule 14e-3, regarding
insider trading in a tender offer situation. Rule 14e-3, which pre-dates
Exchange Act Section 15(f), also used the "to ensure" language. We are not
“aware, however, nor did.commenters suggest, that use of that language has
created any problems of compliance with Rule 14e-3. We believe, in any

’ event, that the standards should be interpreted as essentially the same: 125

B._ Rule 10b5-2: Duties of Trust or Confidence in Misappropriation Insider
Trading Cases

1. Background

As discussed more fully in the Proposing Release, an unsettled issue in
insider trading law has been under what circumstances certain non-business
relationships, such as family and personal relationships, may provide the

duty of trust or confidence required under the misappropriation theory 126
Case law has produced the following anomalous result. A family member.
who receives a "tip" (within thefmeaning of Dirks) and then trades violates
Rule 10b-5. A family member who trades in breach of an express promise of
confidentiality also violates Rule 10b-5. A family member who trades in '
breach of a reasonable expectation of confldentlahty, however, does not
necessarily violate

Rule 10b-5.

As discussed more fully in the Proposing Release, we think that this
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~anomalous result harms investor confidence in the integrity and fairness of
. the nation's securities markets. The family member's trading has the same
impact on the market and investor confidence in the third example as it
does in the first two examples. In all three examples, the trader's
e informational advantage stems from "contrivance, not luck," and the
- informational disadvantage to other investors "cannot be overcome with

research or skill. w127 Additionally, the need to distinguish among the three
types of cases may require an unduIy intrusive examination of the details of ~
particular family relatlonshlps Accordmgly, we believe there is good reason
for the broader approach we adopt today for determining when family or.
personal relationships create "duties of trust or confidence" under the
. misappropriation theory. ' S :

. Some of the com'menters who submitted comment letters .on Rule 10b5-2
_ supported the proposal.=== 128 Some offered suggestions or alternative
approaches.=== 129 Others expres ied concern that the rule would erode

standardsof personal and famllly privacy.; 130 As discussed.in the Proposmg
~ Release, the rule is not designed to interfere with particular family or
personal relationships; rather, its goal is to protect investors and the ,
fairness and integrity of the nation's securities markets against improper . =~ -
. trading on the basis of inside information. Moreover, we do not believe that
the rule will require a more intrusive examination of family relationships
than would be required under existing case law without the rule. Current

- case law, such as Unlted State V. Chestman 131 and United States V.

‘Reed, 132 aIready establlshes a regime under which questions of liability
turn on the nattre of the details of the relationships between family
vmembers such;as their prior h|story and patterns of sharing

confidences.=—== 133 By provrdmg more of a bright-line test for certain ,
~enumerated close family relatlonshlps we believe the rule will mitigate, to ‘
some degree the need to examine the details of particular relationships in -

. the course of investigating suspected insider trading.

2._Provisions of 'R’uvle 10b5-2

We are adopting Rute 10b5—2.substantially as proposed. The rule set.s forth
a non-exclusive list of three situations in which a person has a duty of trust
- or confidence for purposes of the "misappropriation” theory of the Exchange

Act and Rule 10b-5 thereunder.===+ 134

First, as proposed we provide that a duty of trust or confidence exists

whenever a person agrees to m|a|nta|n information in confldence 135

Second, we provide that a duty of tr‘ust or ,confidence exists when two
people have a history, pattern, or practice of sharing confidences such that -
the recipient of the information knows or reasonably should know that the -
person communicating: the material nonpublic information expects that the

recipient will maintain its confidentiality. 136 This is a "facts and
circumstances” test based on the expectation of the parties in light of the
- overall relationship. Some commenters were concerned that, as proposed,
this provision examlned the reasonable expectation of confidentiality of the
~person communicating the material nonpublic information rather than
examining the expectatlons of the recnplent of the-information and/or both

parties to the communication. 137 We believe that mutuality was implicit in
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the proposed rule because an inquiry.into the reasonableness of the
recipient’s expectation necessarily involves considering the relationship as a
whole, including the other party's expectations. Nevertheless, we have
revised the provision to make this mutuality explicit.

Two commenters suggested that this part of the rule be limited to a history,

pattern, or practice of sharing business confidences. 138 Although we have

determined not to adopt such a limitation, we note that evidence about the
type of confidences shared in the past might be relevant to determining the
reasonableness of the expectation of confidence.

Third, we are adopting as proposed a bright-line-rule that states that a duty
of trust or confidence exists when a person receives or obtains material
nonpublic information from certain enumerated close family members:
spouses, parents, children, and siblings. An affirmative defense permits the
person receiving or obtaining the information to demonstrate that under the
facts and circumstances of that family relationship, no duty of trust or
confidence existed. Some commenters noted that the enumerated
relationships do not include domestic partners, step-parents, or
step-children. We have determined not to include these relationships in this.
paragraph, although-paragraphs (b)(1) and (b)(2) could reach them. Our
experience in this area indicates that most instances of insider trading
between or-among family members involve spouses, parents and children,
or siblings; therefore, we have enumerated these relationships and not
others ? P

'IV. Paperwork Reduction Act

Certain provisions of Regulation FD contain "collection of information"”
requirements within the meaning of the Paperwork Reduction Act of

\1995.—1£ We pUblished notice soliciting comments on the collection of

information requirements in the Proposing Release, and submitted these _
requirements to the Office of Management and Budget ("OMB") for review in
accordance with 44 U.S.C. 3507(d) and 5 CFR 1320.11. The titles for the -
collections are (1) Form 8-K, and (2) Reg FD-Other Disclosure Materials.

; . . \
We received two comments concerning our estimate that an issuer would
make five dlsclosures under Regulation FD per year. The Bond Market

Association stated that we provided no basis for our estimate. 140 The

Securities Industry Association indicated that the basis for the estimate is

unclear and suggested that the estimate is too low. 141 11 the Proposing
Release, we stated that we believe that issuers will make one disclosure. per
quarter plus, on average, one additional disclosure per year under
Regulation FD. While we recognize that some issuers may make more than
five annual FD disclosures, we also believe that a substantial number of

issuers will make fewer than five FD disclosures annually . == 142 As discussed
in the Proposing Release, in many cases, information disclosed under
Regulation FD would be informaticn that ‘an issuer ultimately was going to
disclose to the public. Under Regulation FD, that issuer likely will not make
any more public disclosure than it otherwise would, but it may make the
disclosure sooner and now would be required to file or disseminate that
information in-a manner reasonably designed to provide broad, ,
non-exclusionary distribution of the information to the pubhc We therefore
believe that our estimate that issuers will make five dlsclosures per year °
under Regulation FD is appropriate. .
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The Bond Market Association also stated that the time required to
accomplish disclosure will be longer than our estimate of five hours, ‘but did

not quantify how much longer. 143 As'discussed in the Proposing Release,
we estimated the average number of hours an entity spends completing
Form 8-K by contacting a number of law firms and other persons regularly
involved in completing the form. We therefore believe that our estimate is
appropriate. We additionally believe it is reasonable to estimate that other
forms of disclosure, such as a press release, will require no more (and
probably less) than the preparation time of Form 8-K.

OMB approved the regulation's information collection requirements. Form
8-K (OMB Control No. 3235-0050) was.adopted pursuant to Sections 13,
15, and 23 of the Exchange Act, and Regulation FD-Other Disclosure
Materials (OMB Control No. 3235-0536) was adopted pursuant to Sections

13, 15, 23, and 36 of the Exchange Act. We are not collecting information

pursuant to Regulation FD on Form 6-K (OMB Control No 3235-0116), as
initially proposed, because, as discussed in this Release, we have modified
Regulation FD to exclude foreign private issuers from coverage. We have
adopted Regulation FD with some additional modifications to the regulation
as proposed. None of these modifications (other than the exclusion of
foreign private issuers from coverage), however has an impact on our
burden hour estlmate :

An agency may not conduct or sponsor, and a person is not required-to :
respond to, a collection of information unless it displays a currently valid’
OMB control number. Compliance with the disclosure requirements is
mandatory. There is no mandatory retention period for the information
disclosed, and responses to the disclosure requirements will not be kept .
confidential.

V. Cost-éenefit Analyéis

A. Requlation‘FD: Selective Disclosure

Regulation FD requires that when anissuer intentionally discloses material
nonpublic information to securities market professionals or holders of the
issuer's securities who are reasonably likely to trade on the basis of the
information, it must simultaneously make public disclosure. When the
issuer's selective disclosure of material nonpublic information is not
intentional, the isstier must make public disclosure promptly.

1. Benefits . _ !

Regulation FD will provide several important benefits to investors and the

securities markets as a whole. First, current practices of selective disclosure
damage investor confidence in the fairness and integrity of the markets. ‘
When selective disclosure leads to trading by the recipients of the disclosure

~or trading by those whom these recipients advise, the practice bears a close

resemblance to ordinary "tipping" and insider trading. The economic effects
of the two practices are essentially the same; in both cases, a few persons

gain an informational edge -- and use that edge to profit at the expense of
the uninformed -- from superior access to corporate insiders, not through

144

skill or diligence.="= Thus, investors in many instances equate the practice

of selective disclosure with insider tradmg 145
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The Chicago Board Options Exchange aiso commented that seiective '
. disclosure is extremely detrimental to the markets, in that the unusual
- trading and increased volatility'that result from selective disclosure can
cause market makers substantial losses and potentially lead to wider-and

less liguid options markets.=— 146 This argument can be extended to the
primary markets for the securities as well. Ecohomic theory and empirical
studies have shown that stock market transaction costs increase when

certain traders may be aware of material, 'undisclosed information. 147 A
reduction in these costs shouId make investors more willing to commit their
-capital. ‘ .

'The |neVitabie effect of selective disclosure as indicated by numerous
- comment letters we received, is that individual investors lose confidence in
- the integrity of the markets. because they perceive that certain market

148

part|c1pants have an unfair advantage Although one commenter

questioned this investor confidence argument 149 we agree with the
common sense view -- expressed by both the Supreme Court and the
Congress -- that investors will lose conﬁdence in a market that they believe

is unfairly. rigged against them. 150 Similarly, economic studies have
provided support for. the view that insider trading reduces quuidity,

increases volatility, and may increase the cost of capital. 151

Given the similarity of selective disclosure practites to ordinary tipping and
insider trading, we believe that a regulation addressing selective disclosure
of material information will promote benefits similar to insider trading =
regulation. Regulation FD will foster fairer disclosure of information to all
investors, and increase investor confidence in market integrity. By
enhancing investor confidence in the markets, therefore, the regulation will
encourage continued widespread investor participation in our markets,
enhancing market efficiency and liquidity, and more effective capital raising.

Second, the regulation‘likely also will provide benefits to those seeking
unbiased analysis. This regulation will place all analysts on equal footing

- with respect to competition for access to material information. Thus, it will
“allow analysts to express their honest opinions without fear of being denied
access to valuable corporate information: being provided to their
competitors. Analysts will continue to be able to use and benefit from
superior diligence or acumen, without facmg the prospect that other
analysts will have a competitive edge soIer because they say more

‘_favorabie things about issuers -L—S—Z

2. Costs

The regulation will impose some costs on issuers. First, issuers will incur
, .some additional costs in making the public disclosures of material nonpublic
Gy ‘ information required by the regulation. Regulation FD gives issuers two
‘ ’ options for making public disclosure. The issuer can: (1) file or furnish a

- Form 8-K; 153 or (2) disseminate the information through another method
or combination of methods of disclosure that is reasonably de5|gned to
provide broad, non-exclusionary distribution of the information to the public
(press release, teleconférence, or web-conference). ‘

Because the regulation does not require issuers to disclose material

information (just to make any disclosure on a non-selective basis), we

A
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~ cannot predict with certai‘nty how many issuers will actually make
dlsclosures under this regulation. For purposes of the Paperwork Reduction
‘Act however, we base our estlmate of the. paperwork burden of the

154

regulation onfour belief that issuers will make on average five™— public

disclosures under Regulation FD per year.=== 155 Since there are approximately
13,000 issuers affected by this regulation, we estimate that the total
number of disclosures under Regulation FD per year will be 65,000.

If anissuer files a Form 8-K, we estimate that the issuer would incur, on
average, five burden hours per filing. This estimate is based on current. ,
‘burden hour estimates under the Paperwork Reduction Act for filing a Form -
8-K and the staff's experience with such filings. For the purposes of the
Paperwork Reduction Act, we estimate that in preparing Form 8-Ks
approximately 25% of the burden hours are expended by the company's
internal professional staff, and’ the remaining 75% by outside counsel.
Assuming a cost of $85/hour for in-house professional staff and .

$175/hour156 for outside counsel, the total cost would be $762.50 per
filing. These assumptions reflect the greater reliance on outside lawyers in
preparing documents to be filed with the Commission. :

We have no direct data on which to base estimates of the costs of the other -
disclosure options. However, we anticipate that other methods of disclosure, .
such as press releases, may require less preparation time than a Form 8-K
and will be prepared primarily, if not exclusively, by the company's internal

staff.— 157 Moreover, if the costs of another method of disclosure are Iess
than the costs of filing the Form 8-K, we presume issuers will choose
another method of public disclosure. Issuers may, however, choose to use
methods of dissemination with higher out-of-pocket costs, presumably

" because they believe these methods provide additional benefits to the.,
issuer or investor for which they are willing to pay. Given that we estimate
that there will be 65,000 disclosures under Regulation FD per.year at an

approximate cost ranging from $537.50 to $762.50 per disclosure, .we
estimate that the total paperwork burden of preparing the information for

disclosure per year WI|| be approxnmately $34,937,500 to $49,562,500. 158

‘We recelved several comments concerning the costs of the disclosure
options provided by Regulation FD. Two commenters suggested that the

benefits of the regulation outweigh the costs of making dis\closUre 159 ¢ One

commenter suggested that the direct costs to issuers of complying with the
regulation will exceed the $33 million that we estimated in the Proposing ‘
Release. 160 This commenter suggested that there is no basis for our 0
estimate that issuers will make on average five disclosures per year, and
" that our estimate that it will take five hours to make disclosure under the .
.. regulation is too low, due to legal involvement with each corporate
“communication. This commenter additionally stated that the cost estimates
for in-house and outside legal advice do not reflect the current or future
marketplace and that the estimates do not consider all of the people
involved in the disclosure process or the costs of a decision not to make

disclosure.=—= 161 Another commenter stated that our est|mate of on average,’
five disclosures per issuer peryear is too low. This commenter also said that

it could not quantify the costs of Regulatlon FD. 162

Our estimate of five disclosuresv per issuer is based on several factors. First,
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we believe that for a large group of issuers,. five disclosures reflects the
need to make one FD disclosure per quarter, and allows for one additional
miscellaneous FD disclosure. At the same time, however, we recognize that
there will be a wide variation among disclosure practices at different
issuers. Some issuers may average more annual FD disclosures. A
substantial number of other issuers, however, depending on their industry,

shareholder composition, or level of analyst coverage,@ may make fewer

if any FD disclosures annually. Thus, we believe the estimate adequately
allows for a wide variety of situations. We, therefore, believe that five is a
reasonable estimate of the average number of disclosures each issuer will
make annually under Regulation FD. We also believe it is reasonable to
assume that the costs of making disclosure via some other method, such as
a press release, will not be greater than the costs of filing a Form 8-K.

o While it is possible that issuers may incur some cost in connection with the
implementation of corporate policy relating to disclosure, as well as
decisions not to make disclosure under the regulation, we believe that any
-additional costs would not be substantial. Many issuers already consult with
in-house and/or outside counsel regarding their disclosure obligations under
the federal securities laws. Moreover, as we have narrowed the definition of
"persons acting on behalf of the issuer" to cover only those who regularly
interact with securities market professionals and security holders, the issuer
personnel whose disclosures will be covered by the regulation are those who
are most likely to be well-versed in disclosure issues and practiced in
making judgments on these issues. Further, to the extent that issuers
already have policies in place to cover the types of disclosures those
personnel can make, we expect the additional costs associated with
compliance to be small. Thus, after careful consideration of the comments,
we have determined that our estimates of the costs of making disclosure
are appropriate. !

One commenter asserted that our cost-benefit analysis does not consider

indirect costs on capital formation. 184 These costs, according to this

commenter, include less liquidity, missed market opportunities, and the
introduction of market inefficiencies. One such market inefficiency,
according to the commenter, might result.from confidentiality agreements
becoming a regular practice, thereby excluding some institutions that
cannot or will not agree to the restrictions in such agreements. This
commenter also suggested a cost resulting from issuers' involving their
attorneys in each corporate cornmunication. This commenter did not
quantify these purported costs.

We believe that this comment does not adequately take into account the
flexibility provided in Regulation FD for issuer compliance. The regulation
gives issuers a variety of ways to comply, and we assume that an issuer will
be able to determine the least costly methods of compliance for its
particular circumstances. Moreover, as discussed in the Release, we have
significantly narrowed the scope of the regulation in ways that should
reduce both direct and indirect compliance costs; for example, we have
narrowed the types of communications covered, and excluded
communications made in connection with most registered securities
offerings. Further, as discussed above, we believe that the regulation will
encourage continued widespread investor participation in our markets,
which will enhance market efficiency and liquidity, and foster more effective
capital raising. Thus, we have carefully considered whether the regulation
will increase the costs of capital formation, and we believe it may, in fact,
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“calls avallable over the Internet at no cost.=——

reduce such costs.-1—6—5

The regulation may also lead t6 some increased costs for issuers resulting
- from new or enhanced systems and procedures for disclosure practices. As

166

indicated by some commenters,~22 we believe that many, if not most,

issuers already have internal procedures for communicating Wlth the. publicf; :
for many issuers, therefore, new procedures to prevent selective disclosures:
~will hot be needed. There might be a cost to these issuers, however, for

enhancmg and strengthening existing procedures to safeguard against:
selective disclosures that are not intentional to ensure prompt public release
when such. dlsclosures do’occur. :

Some commenters suggested that dlsclosure methods utilizing Internet

technology impose m|n|mal costs. =~ 167 In particular, one commenter n_oted .
that there are several services that make the audio signal from conference -

168 Another commenter
disagreed, and stated that some of the methods of making disclosure, such

as webcasts, are costly.=—= 169 This commenter suggested that additional costs
might include those associated with new technologies, but-provided no~

170

quantltatlve data associated with any such costs.**= As stated above, we

 believe that making disclosure by a method other than a Form 8-K will
likely be less costly than making disclosure by filing a Form 8-K. We believe -
that issuers will use new technology to the extent that it is cost-effective to -

do so; in any event, no issuer will be required to expend more on’
disclosures utilizing new technology than it would cost to make dlsclosure
by filing a Form 8-K.- :

" One potential cost of the regulation that we have |dent|f|ed is the rlsk that -
the regulation might "chill" corporate disclosures to analysts, investors, and
the media. We recognized the‘concern that issuers may speak less often out’

of fear of liability based on a past hoc assessment that disclosed information

was material, and that if such a chilling effect resulted from Regulation FD,
there would be a cost to overall market efficiency and capltal formatlon

A number of commenters also raised the concern about a ch|II|ng effect as'a-

significant potential cost of Regulation FD, and several of these suggested

that we were underestimating this effect. == 171 A common theme among - -
these commenters was that the regulation would result in the flow of-less.
information to the marketplace rather than more, and that the cost of this

effect would be: greater surprlse and volatility. 172 However, these -
commenters were unable to quantlfy these costs. Moreover, other
commenters, including issuers who would be subject to the regulatlon did
not-necessarily agree that their communlcatlons would be significantly

173 »
d.

i

chllle

In reSponse to thé concerns about a diminished flow of information, as:
discussed elsewhere in this Release, we have made several significant -

modifications that we believe reduce the likelihood of a chilling effect. These

-modifications include narrowing the scope of the regulation so that.it does
not apply to all communications with -persons outside the issuer, narrowing .
- the types of issuer personnel covered by the regulation to senior officials

and those who would normally be expected to communicate with securities

- market professmnals or SeCLII‘It‘/ holders and clarifying that where the
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regulation requires "knowing or reckless" conduct, liability will attach only
~when an issuer's personnel know or are reckless in not knowing that the
information selectively disclosed is both material and nonpublic.
Additionally, as discussed below, we have added.an express provision in the
~regulation’s text designed to remove any doubt that private liability will not
: result from a Regulation FD violation.

In additlon,_there are numerou:s practices that issuers- may employ to

.continue to communicate freely with analysts and investors, while becoming

more careful in how they disclose information. Moreover, the regulation only

covers the selective disclosure of material nonpublic information; the level

of non-material information available to the market need not decrease. We

‘believe issuers will have strong reasons to continue releasing information 4 /
given the market demand for information and a company's desire to

promote its products and services. One economic study has found that more

public disclosure is associated with factors that have been shown to reduce

| ‘ ‘ ~ the cost of capital. 174 Finally, commenters expressed concern that the
|
|

regulation would increase the risk of private liability. Regulation FD is
designed to create duties only under Sections 13(a) and 15(d) of the
Exchange Act and Section 30 of the Investment Company Act, and. does not
create new duties under Section 10(b) of the Exchange Act. As discussed,
we have added an express provision to the regulation stating that a failure
to make a disclosure required soIer by Regulatlon FD will not result in a_
violation of Rule 10b-5. :

B. Rule 10b5-1: Tradlnq "On The Basis Of" Material Nonpublic Informatlon

N
Rule 10b5-1 would define when a sale or purchase of a security occurred
"on the basis of" material nonpublic information. Under the rule, a person
trades "on the basis of" material nonpublic information if the person making
the purchase or sale was aware of the material nonpubliciinfermation at the
time of the purchase or sale..However, the rule provides exclusions for
certain;situations in which a trade resulted from a pre-existing plan,
contract, or instruction that was made in good faith.

1 Beneﬂts

We anticipate two sxgmflcant benefits arising from Rule 10b5-1. First, the

rule should increase investor confidence in the integrity and fairness of the

market because it clarifies and strengthens existing insider trading law.

Second, the rule will benefit corporate insiders by providing greater clarity

and certainty on how they can plan and structure securities transactions.

- The rule provides specific guidance on how a person can plan future

| : _transactions at a time when he or she is not aware of material nonpublic -

| o information without fear of incurring liability. We believe that this gundance

| will make it easier for corporate insiders to conduct themselves in
accordance with the laws against insider trading.

2. Costs S

The rule does not reqwre any part|cular documentatlon or recordkeeping by
_ insiders, although it would, in some cases, reqwre a person to document a
o particular plan, contract, or instruction for trading if he or she wished to
‘ demonstrate an exclusion from the rule ‘Some commenters suggested that
the proposed affirmative defenses did not allow for certain commonly used
fechanisms for trading securities, such as issuer repurchase plans. If the ~
rule prohibited, for example issuers from repurchasing the|r securities, a
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cost might have resulted. As discussed elsewhere in this Release, however,
we have modified the rule to provide appropriate flexibility to persons who
wish to structure securities trading plans and strategies when they are not
aware of material nonpublic information. Any entity that sought to rely on
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the affirmative defense in paragraph (c)(2) for institutional traders would be -

required to comply with the specific provisions of that paragraph, including
implementing reasonable policies and procedures to prevent insider trading.
We believe that most entities to whom this affirmative defense would be
relevant -- i.e., broker-dealers and investment advisers -- already have

procedures in place, because of existing statutory requurements 175 Thus,

as adopted we do not believe that any costs that may be imposed by Ru!e
10b5-1 will be significant.=— 176

. C. Rule 10b5-2: Duties of Trust or Confidence in Misappropriation Insider

Trading Cases_

1. Benefits

Rule 10b5-2 enumerates three non-exclusive bases for determining when a
person receiving information is subject to a "duty of trust or confidence" for
purposes of the misappropriation theory of insider trading. Two principal
benefits are likely to result from this rule. First, the rule will provide greater
clarity and certainty to the taw on the question of when a family relationship
will create a duty of trust or confidence. Second, the rule will address an
anomaly in current law under which a family member receiving material
nonpublic information may exploit it without violating the prohibition

against insider trading. By addressing this potential gap in the law, the rule -

will enhance investor confidence in the integrity of the market.

2. Costs

We do not attribute any costs to Rule 10b5-2 and no commenter suggested '

otherW|se

VI. Consideration of Impact on the Economy, Burden on

- Competition, and Promotion of Efficiency, Competition, a'nd-CapthaI |

Formation

Sections 2(b) of the Securities Act, 3(f) of the Exchange Act, and 2(c) of the
Investment Company Act require the Commission, when engaging in
rulemaking that requires it to consider or determine whether an action is
necessary or appropriate in the public interest, also to consider whether the
action will promote efficiency, competition, and capital formation. As. -
discussed above, we believe that Regulation FD and Rules 10b5-1 and

, 10b5-2 will bolster investor corfidence in the integrity of the markets and
the fairness of the disclosure process. By enhancing investor confidence and.
‘participation in the markets, these rules should increase liquidity and help

to reduce the costs of capital. Accordingly, the proposals should promote

capital formation and market efficiency.=—~ 177

Section 23(a) of the Exchange Act requires the Commission, when adopting

- rules under the Exchange Act, to consider the impact on competition of any -

rule it adopts. Several commenters suggested that Regulation FD might
have some effects on competition. One commenter suggested that the
regulation would have a negative effect on competition because analysts
operating independently of, and in competition with, each other can more
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‘disseminated. Similarly, ratings agencies make their ratings reports public*’
- when completed. Analysts, by contrast, gather and report-information:to be
‘used for securities trading; their reports are typlcally available to a limited,

" effeCtn/er pursue an independent line of inquiry and ferret out negative

information that management would rather not disclose. According to this

Lcommenter "[1]eveling the playing field for analysts, as among themselves

and vis-a-vis the general public, will.undermine the great advantages of the

“current system. "178 We disagree."We believe, to the contrary, that the

regulation will encourage competition because it places all analysts on equal

. competitive footmg with respect to access to material information. Analysts -

will continue to be able to use and benefit from superior diligence or
acumen, without facing the prospect that other analysts will have a
competitive edge simply because they have been favored with selective
disclosure. Additionally, analysts will be able to express their honest
opinions without fear of being denied access to materlal corporate _

: mformatlon

Some commenters also suggested that it would be anti- competltlve and

'. unfair.to exempt ratings agencies and/or the news medla from the
regulation's coverage.~~= 179 According to these .commenters, reporters are

competitors of analysts. 'We believe that there is a significant difference.

_between analysts and news reporters, and therefore disagree with this

comment. Reporters gather information for the purpose of reporting the
news and informing the public; generally, their reports are widely

usuaIIy paylng, audience.

‘As dlscussed more fuIIy above we have deCIded to exclude foreign prlvate s

issuers from the Regulation FD disclosure requirements in light of the fact
that the Commission will be undertaking a comprehensuve review of the
reporting requirements of foreign private issuers. To.the extent any -
anti-competitive effect may arise from exempting foreign private issuers
from the regulation, we believe any such burden would be necessary and

- appropriate for the protection of investors. Overall, we do not believe that
-the regulation and rules Wl|| have any anti- competitlve effects. ‘

. VII ‘Final Regulatory Flex1blllty Analysis *

This FinaI Regulatory Flexibility Ahalysis ("FRFA") has been prepared in

»accordance with the Regulatory Flexibility Act ("RFA"). It relates to

Regulation FD, Rule 10b5-1; and Rule 10b5-2. under the Exchange Act, as
amended. The regulation and rules address the selective disclosure of
material nonpublic mformatlon and clanfy two unsettled issues under

current |n5|der tradlng Iaw

A‘ ‘Need for the Requlation. and‘ Ru"les

' .The new regula’clon and rules address three separate issues. Regulatlon FD

addresses the problem of issuers.making selective disclosure of material
nonpublic information to analysts or particular investors before making
disclosure to the investing public. Rules 10b5-1 and 10b5-2 address two
unsettled issues in insider trading case law; (1) when insider trading
liability arises in connection with a person's "use" or "knowing possession”

_of material nonpubllc information; and (2) when.a family or other

non- busmess relationship can give rise to liability. under the

‘ mlsapproprlatlon theory of insider trading. By addressing these |ssues we
_believe the new'regulation and rules will enhance investor confldence in the
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fairness and i/n’tegrity, of the securities markets.

.Regulétion FD requires that when an issuer intehtionally discloses material -
“nonpublic information it do so through public disclosure, not selective

disclosure. When an issuer has made a non-intentional selective disclosure,
Regulation FD requires the issuer to make prompt public disclosure
thereafter. The regulation provides for several alternative methods by which
an issuer can make the required public disclosure. We believe that this new
regulation will provide for fairer-and more effective disclosure of important
information by issuers to the mvestmg public.

Rule 10b5-1 provides a general rule that liability arises when a person

- trades while "aware" of material nonpublic information. Rule 10b5-1 also

provides affirmative defenses from the general rule to allow persons to
structure securities trading plans-and strategies when they are not aware of- .
material nonpublic information, and follow through with the trades pursuant’
to those plans and strategies even after they become aware of material
nonpublic information..We believe Rule 10b5-1 clarifies an important issue
in insider trading law, and will-enhance investor confidence in market
integrity. ‘

. . ' {
Rule 10b5-2 defines the scope of "duties of trust and confidence" for -
purposes of the misappropriation theory in @ manner that more
appropriately serves the purposés of insider trading law. Rule 10b5- 2 will
have no direct effect on small entities.

B. Slqnlﬂcant Issues Raised by Public Comme‘nt

In the Proposing Release, we solicited comments on the Initial Regulatory
Flexibility Analysis ("IRFA"). In particular, we requested comments

. regarding: (i) the number of small entity issuers that may be affected by

the proposed regulation and rufes; (ii) the existence or nature of the
potential impact of the proposed regulation and/or rules on small entity
issuers discussed in the analysis; and (iii) how to quantify the impact of the
proposed regulation and rules. Commentators were asked to -describe the

. nature of any impact and provide empirical data supporting the extent of

the impact. R

We did not receive any comments addressing the IRFA for proposed
Regulation FD and Rules 10b5-1 and 10b5-2. We did receive several °
comments addressing the potential impact of proposed Regulation FD on
small entity issuers and whether Regulation FD should treat them the 'same
as other issuers.

One issue affecting small entities on which we received significant comment

‘was the method of "public disclosure" required by Regulation FD. One

commenter said that Regulation FD's public disclosure requirement should
recognize the particular circumstances of the issuer; in this commenter's
view, because smaller issuers often have maore difficulty obtaining coverage,
Regulation FD's public disclosure requirement could be qualified to require
those efforts reasonable under the circumstances. of the issuer and the
market for its securities. This commenter noted that it would help address
this |ssue if Regulation FD's public disclosure requirement could be satlsﬁed

by a websxte posting. 180 Another commenter said that Regulation FD's

_provision for public disclosure through a press release is not appropriate

because this method- does little, if anythlng, to provide investors with
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information regarding smaller companles 181

In response to these comments and others, we have modified the definition
of "public disclosure" in the final regulation. The final regulation provides
greater flexibility to an issuer to determine what is an appropriate means of
making public disclosure in light of its particular circumstances. The final
regulation permits issuers, including small entity issuers, to choose a

method (or a combination of methods) of public disclosure reasonably
designed to provide broad, non-exclusionary distribution of information to
the public. : '

With respect to the regulation's application to disclosures of "material”
nonpublic information, two commenters noted that what might be material

to a small company might not be material to a large company. 182 As noted
elsewhere in the Release, the general materiality standard has always been
understood to encompass the necessary flexibility to fit the circumstances of
each case. Thus, we believe the use of a materiality standard in Regulation
FD appropriately takes into account the differences between small and Iarge
issuers.

C._ Small Entities Subject to the Requlation and Rules

Regulation FD will affect issuers and closed-end investment companies that

are small entities. 183 We estimate there are between approximately 1,000
to 2,000 issuers subject to the reporting requirements of the Exchange Act

that satisfy the definition of small entity. 184 We also estimate that there

are approximately 62 closed-end investment companies that may be

con5|dered small entities subject to Regulat|on FD. 185

Rule 10b5-1 will apply to any small entities that engage in securities trading
while aware of inside information and therefore are subject to existing
insider trading prohibitions of Rule 10b-5. This could include issuers,

broker-dealers, 186 investment advisers, 187 and investment companies. We

estimate that there ‘are approximately 913 broker-dealers that may be.

188 We estimate that there are approximately

1,500 investment advisers that may be considered small entities. 189 \ye

estimate that there are approximately 241 investment companies that may

considered small entities.=——

be considered small entities.EQ The Commission cannot estimate with
certainty how many small entities engage in securities trading while aware
of inside information and no comments were received on this point.

D. Projected Reporting, Recordkeeping, and. Other Compliance
Requirements

1. Regulation FD

When an issuer, large or small, discloses material nonpubtic information,
Regulation FD requires it to file or furnish a Form 8-K, or to otherwise make
public disclosure of information through another method (or combination of
methods) of disclosure that is reasonably designed to provide broad,
non-exclusionary distribution of the information to the pubtlic.

The regulation’s "public disclosure" requirement would give small entity
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issuers flexibility in how to disseminate information (such as via telephonic
or Internet conference calls). This flexible performance element enables
small entity issuers the freedom to select the method (or combination of
methods) of public disclosure that best suits their business operations while
achieving broad .dissemination of the information. Accordingly, we do not
) . think the requirement will have a disproportionate affect on small entity
) . _ issuers. In addition, by allowing an issuer to-use a method "or combination
' o ~ of methods" of disclosure, Regulation FD recognizes that it may not always

be possible for an issuer to rely on a single method of disclosure as«
reasonably designed to effect broad non-exclusionary public disclosure.

2. Rule 10b5-1

Rule 10b5-1 does not directly impose any recordkeeping or compliance
requirements on small entities. To the extent that an entity engaged in

v securities trading wished to rely on an affirmative defense; it might ‘
document the existence of a pre-existing plan to trade. More _generally, any
entity, large or small, that sought to rely on the affirmative defense in '
paragraph (c)(2) for institutional traders would be required to comply with
the specific provisions of that paragraph, including implementing reasonable .
policies and procedures to prevent insider trading. We believe that most

entities to whom this affirmative defense would be relevant -- i.e.,”
broker-dealers and investment advisers -- already have procedures in place,
191 '

because of existing statutory requirements.-

i

3. Rule 10b5-2 -

Rule 10b5-2 affects individuals and not entities. Accordingly, we believe
that Rule 10b5-2 would not have a:significant economic.impact on a
substantial: number of small entities.

E._Agency Action to Minimize Effect on Small Entities

As required by Sections 603 and 604 of the RFA, the. Commission has’
considered the following alternatives to minimize the economic impact of
Regulation FD and Rule 10b5-1 on small entities: (a) the establishment of
differing compliance or reporting requirements or timetables that take into
account the resources available to small entities; (b) the clarification,
consolidation, or simplification of compliance and reporting requirements
under the regulation and the rule for small entities; (c) the use of
performance rather than deésign standards; and (d) an exemption from .

; ; ~ coverage of t'he‘regulation or.rule, or any part thereof, for small entities,’

With respect to Regulation FD, we continue to believe that different
compliance or reporting requirements or timetables for small entities would
interfere with achieving the primary goal of protecting investors. For the
same reason; we believe that exempting small entities from coverage of
‘'Regulation FD, in whole or part is not appropriate. In addition, we have
concluded that it is not feasible to further clarify, consolidate, or simplify
the regulation for small entities. We have, however, used'performanc'e
elements in Regulation FD in two ways. Regulation FD does not require that
an issuer satisfy its obligations in accordance with any specific design, but
rather allows each issuer, including small entities, flexibility to select the
method (or combination of methods) of compliance that is most efficient
and appropriate for its business operations. First, each issuer can select
what method(s) to use to avoid selective disclosure (e.g., by designating
which authorized official(s) will speak with analysts). Second, each issuer
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can choose what method(s) to use for "public disclosure" (e.q., filing or
furnishing a Form 8-K, issuing a press release, holding a conference call
transmitted telephonically or over the Internet, etc.). We do not believe
different performance standards for small entities would be consistent with
the purpose of Regulation FD.

We have made a number of changes to proposed Regulation FD that we
believe decrease its impact on all issuers, including small entity issuers.

First, we have narrowed the scope of communications covered by
Regulation FD so it does not apply to all communications to persons outside
the issuer. As revised, the regulation applies only to communications made
to securities market professionals and to holders of the issuer's securities
under circumstances in which it is reasonably foreseeable that the security
holder will trade on the basis of the information.

Second, we have narrowed the definition of "person acting on behalf of the
issuer" to senior officials and those persons who normally would be
expected to communicate with securities market professionals or with
holders of the issuer's securities. -

Third, to remove any doubt that private liability will not result from a
Regulation FD violation, we have added an express provision in the
regulation text that a failure to make a disclosure required solely by

~ Regulation FD will not result in a violation of Rule 10b-5,

Fourth, to clarify that a reasonable, but mistaken, determination that
information was not material will not be second-guessed, the regulation text
has been revised to provide that the materiality determination is subject to
a recklessness standard.

Fifth, Regulation FD has been revised so that a failure to comply with its
provisions will not disqualify an issuer from use of short-form registration
for securities offerings or affect security holders' ability to resell under
Securities Act Rule 144. ‘

Sixth, Regulation FD has been revised to exclude communications made in
connection with most securities offerings: registered under the Securities
Act. C

With respect to Rule 10b5-1, we continue to believe that different

-compliance requirements for small entities would interfere with achieving

the primary goal of protecting investors. For the same reason, we believe
that exempting small entities from coverage of Rule 10b5-1, in whole or -

. part, is not appropriate. In addition, we have concluded that it is not

feasible to further clarify, consolidate, or simplify the rule for small entities.
First, the aspects of Rule 10b5-1 that indirectly involve compliance
requirements are for affirmative defenses to the general rule and therefore
not required to comply with Rule 10b5-1. Second, we have used
performance elements for the affirmative defense based on an institutional
investor implementing proper informational barriers set forth in paragraph
(c)(2) of Rule 10b5-1. If an entity decides to assert this affirmative defense,
Rule 10b5-1 does not require that it satisfy its obligations under the
affirmative defense in accordance with any specific design, but rather allows

it flexibility to select which measure(s) it wants to put in place to satisfy the =

elements of the affirmative defense. We do not believe different
performance standards for small entities would be consistent with the
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purpose of the rule. r

We have made changes to Rule 10b5-1 that we believe will decrease its
impact on small entities. First, a person may use limit orders in a '
pre-existing: contract, plan, or instruction created while the person was not
aware of any inside information. Second, Rule 10b5-1 as adopted provides
that the price, amount, and date of a transaction do not have to be -

specified where the purchase or sale that occurred was the result-of the
pre- eX|st|ng contract plan, or mstructlon

.VIII. Statutory Bases and Text of Amendments

We are adopting Regulation FD, the amendments to Form 8-K, Rule 10b5-1,
‘and Rule 10b5-2 under the authority set forth in Sections 10, 19(a), and 28 .
of the Securities Act, Sections 3, 9, 10, 13, 15, 23, and 36 of the Exchange
Act, and Section 30 of the Investment Company Act.

List of subjects -

17 CFR Part 240~

Fraud; Reporting and recordkeeping requirements, Securities.

17 CFR Parts 243 and 249

Securities, Reporting and re;ordkeebing requirements. '

Text of Amendments -

For the reasons set out in the preamble, Title 17, Chapter II of the Code of
Federal Regulations is amended as follows:

i. PART" 240 -- GENERAL RULES AND REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

1. The authonty citation for Part 240 continues to read, in part, as follows

. Authority: 15 U.S.C. 77c, 77d 774q, 77J, 77s, 77z-2, 77eee, 77gg9g, 77nnn,
77sss, 77ttt, 78c, 78d, 78f, 78i, 78j, 78j-1, 78k 78k-1, 781, 78m, 78n, 780,
78p, 78q, 78s, 78u-5, 78w, 78x, 78li(d), 78mm, 79q, 75t, 80a—20, 80a-23,
80a-29, 80a-37, 80b-3, 80b-4, and 80b-11, unless otherwise noted.
2. Section 240 10b5-1 is added after Section 240.10b-5 to read as follows:

§ 240.10b5-1Trading "on the baS|s of" material nonpubllc mformatlon in
insider. tradlnq cases

“Ptellmlnarv Note to 8 240.10b5—1: This provision defines when a purchase
orsale constitutes trading "on the basis of" material nonpublic information

in insider trading cases brought-under Section 10(b) of the Act and Rule
'10b-5 thereunder. The law of insider trading is otherwise defined by judiciak
opinions construing Rule 10b-5, and Rule 10b5-1 does not modify the scope
of insider trading law in any other respect.

(a) General. The "manipulative and de'ceptive devices" prohibited by Section
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' '10(b) of the Act (15 U.s.C. 783) and § 240.10b-5 thereunder |nc|ude _
among other things, the purchase or sale of a security of any issuer, on the
basis of material nonpublic.information about that security or issuer, in -

SR . breach of a duty of trust or confidence that is owed directly, indirectly, or" -
T derivatively, to the issuer of that security or the shareholders of that issuer,

’ " . orto any other person who'is the source of the material nonpubllc
~.information. ~ ‘ :

(b)vDefinition of "on the basis of." Subject to the affirmative defenses in’
,paragraph (c) of this section, a purchase or sale of a security of an issuer is
“"on the basis of" ‘material nonpublic information about that security or
. ~ .issuer if the person.making the purchase or sale was aware of the materlal
P T T nonpubllc information when the person made the purchase or sale

Sl () Afflrmatlve defenses

o (1)( ) Subject to paragraph .(c){ 1)(11) of this sectlon a person 's purchase or
.sale is not "on the basis of" material nonpublic information if the person
'maklng the purchase or sale demonstrates’ that

(A) before becomlng aware of the mformatlon the person had:
- (1) entered lnto a blndlng contlact to purchase or sell the securlty,

(2) instructed another person to purchase or seII the securlty for the
©instructing person 's account or : Lo

3) adopted a. wrltten plan for tradlng securltles

(B) the contract |nstruct|on or.plan descrlbed m paragraph (C)(l)(l)(A)
this Sect|on

(1) spec1f|ed the amount of securltles to be purchased or sold ‘and the price
at which and the date on which the securltles were to be purchased or sold;

(2) mcluded a written formula or algorlthm or computer program for
determining the amount of securities to be purchased or sold and the price
at which and the date on whlch the securities'were to be purchased or: sold
or ‘ ‘ :

(3)-did not permit the person to exercise any subsequent influence over
how, when, or whether to effect purchases or sales;, provided, in addition,
that any other person who, pursuant to the contract, instruction, or plan,
did exercise such influence must not have been aware of the material -

: 'nonpubllc mformatlon when domg so; and

f '(C) the purchase or saIe that occurred was pursuant to the contract
instruction, or plan. A purchase or sale is not "pursuant to'a contract,

~instruction, or plan".if, among other things, the person who entered into the -

. contract, instruction, or plan altered or deviated from the contract;

~.instruction, or pIan to purchase or sell securities (whether by changlng the
~amount, price, or timing of the purchase or sale), or entered into or aitered
‘a correspondlng or hedglng transact|on or posntlon with respect to those

- securities. : e

(i) Paragraph (c)(1)(i) of this section’is appllcable onIy when the contract, .
instruction, or plan to purchase or sell securities was given or entered into S

C40of64 S o 7 4/62001 145 PM




Selective Disclosure and Insider Trading o : N wysiwyg://16/http://www.sec.gov/rules/tinal/33-788 1 .htm

-in good faith and not as part of a plan or scheme to evade the proh|b|t|ons
of this sectlon

(iii) This paragraph (c)(1)(iii) deflnes certaln terms as used in paragraph (c).
of th|s Section. , _ .

(A) Amount "Amount" means e=|ther a specified number of shares or other
securltles ora specrfled dollar value of securltres

(B) Prlce "Price"” means the mclrket price'on a particular date or a limit
price, or a particular doIIar\prlce

(C) Date. "Date™ means, in the case of a market order, the speC|f|c day of
the year on which the order is to be executed (or as soon thereafter as is ‘
practicable under ordinary principles of best execution). "Date" means, in .
the case of a limit order, a day of the year on whlch ‘the limit orderis in
force. ‘ :

(2) A person other than a natural persoAn also may demonstrate that a-
purchase or sale of securities is not "on the basis of" materlal nonpublic
- information if the person demonstrates that ‘

(l) The individual 'making the investment decision on behalf of the person to
-~ purchase or seII the securltles was not aware of the information; and

(n) The person had |mplemented reasonable policies and procedures, taklng
into consideration the nature of the person's business, to ensure that
"individuals making investment decisions would not violate the laws
prohibiting trading on the basis of material nonpublic information. These

' policies and procedures may include those that restrict any purchase, sale,
and causing any purchase or sale of any security as to which the person has
material nonpublic information, or those that prevent such individuals from
becomlng aware:of such information. g

3 Section 240.10b5—2 is added to read as fOIIows:

§ 240 10b5-2 Duties of trust or confldence in mlsaDDropnatlon insider
trading cases. :

Preliminary Note to § 240.10b5-2: This section provides a non-exclusive |
definition of circumstances in which a person has a duty of trust or B
confidence for purposes of the "misappropriation" theory of insider trading
under Section 10(b) of the Act and Rule-10b-5. The law of insider trading is
otherwise defined by judicial opinions construing Rule 10b-5, and Rule
- 10b5-2 does not modify the scope of insider trading law in any other '
respect. »

(a) Scope of Rule. This section shall apply to any violation of Section 10(b)
of the Act (15 U.S.C. 78j(b)) and § 240.10b-5 thereunder that is based on
the purchase or sale of securities on the basis of, or the communication of,

- material nonpublic mformatton mlsapproprlated in breach of a duty of-trust
or confidence.

(b) Enumerated "duties of trust or confidence." For purposes of this section,‘
a "duty of trust or confidence” exists in the following circumstances, among
others: e : ‘
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(1) Whenever.a person agrees to. maintain information in confidence;

(2) Whenever the person communicating the material nonpublic information
and the person to whom it is communicated have a history, pattern, or
practice of sharing confidences, such that the recipient of the information
knows or reasonably should know that the person communicating the.

. material nonpublic mformatlon expects that the recipient will maintain |ts

confldentlallty, or

from his or her spouse, parent, child, or sibling; provided, however, that the
person receiving or obtaining the information may demonstrate that no duty
of trust or confidence existed with respect to the information, by .
establishing that he or she neither knew nor reasonably should have known
that the person who was the source of the information-expected that the
person would keep the information. confidential, because of the parties'
history, pattern, or practice of sharing and maintaining confidences, and
because there was no agreement or understanding to maintain the
conﬂdentlallty of the |nformat|on

4. Part 243 is added to read as follows:
PART 243 -- REGULATION FD
Sec.

243.100 General rule regarding selective disclosure.

. 243.101 Definitions.

243.102 No effect on antifraud liability.

243.103 No effect on Exehange Act r‘eporting‘sta‘tus ’

Authorlty 15 U.s.C. 78c 78|, 78], 78m 780 78w, 78mm, and 80a-29,

unless otherwise: noted

'§ 243‘.100 General rule reqardihq selective disclosure.’

2

:(a) Whenever an issuer, or any person actlng on its behalf dlscloses any’

material nonpublic information regarding that issuer or its securities to any
person described in paragraph (b)(1) of this section, the issuer shall make
public disclosure of that information as provided in § 243.101(e):

(1) Simultaneously, in the case of an ihtentional disclosure; and

(2) Promptly, in-the case of a non-intentional disclosure.

(b)(l) E‘xcept"vas prbv1ded in paragraph (b)(2) of this section, paragraph (a)
of this-section shall apply to a disclosure made to any person outside the-
|ssuer ‘ .

(|) Who isa broker or dealer, or a person associated W|th a broker or dealer,

-~

.

(3) Whenever a person receives or obtains material nonpublic information -

as those terms are defined in Section 3(a) of the Secuntles Exchange Act of |

1934 (15 U.S.C. 78c(a)); .

(it) Who is an investment advivse'r, as that te‘r,m is defined in Section
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- 202(a)(11) of the Investment Advisers Act of 1940 (15 U.S.C.

80b-2(a)(11)); an institutional investment manager, as that term is defined

in Section 13(f)(5) of the Securities Exchange Act of 1934 (15 U.S.C.
78m(f)(5)), that filed a report on Form 13F (17 CFR 249.325) with the
Commission for the most recent quarter ended prior to the date of the
disclosure; or a person associated with either of the foregoing. For purposes

of this paragraph, a "person associated with an investment adviser or
institutional investment manager" has the meaning set forth-in Section
202(a)(17) of the Investment Advisers Act of 1940 (15 U.S.C. . v
80b-2(a)(17)), assuming for these purposes that an institutional investment

“‘manager is an investment adviser

' (iii)' Who is an investment company, as defined in Section 3 of the

Investment Company Act of 1940 (15 U.S.C. 80a-3), or who would-be an
investment company but for Section 3(c)(1) (15 U.S.C. 80a-3(c)(1)) or -
Section 3(c)(7) (15 U.S.C. 80a-3(c)(7)) thereof, or an affiliated person of

" either of the foregoing. For purposes of this paragraph, "affiliated person”

means only those persons described in Section 2(a)(3)(C), (D), (E), and (F)
of the Investment Company Act of 1940 (15 U.S.C. 80a-2(a)(3)(C), (D),
(E), and (F)), assuming for these purposes that a person who would be an
investment company but for Section 3(c)(1) (15 U.S.C. 80a-3(c)(1)) or.

“Section 3(¢)(7) (15 U.S.C. 80a-3(c)(7)) of the Investment Company Act of

1940 is an mvestment company, or

(iv) Who is a holder of the issuer's securities, under circumstances in which -
it is reasonably foreseeable that the person will purchase or sell the issuer's
securities on the basjs of the information.

(2) Paragraph (a) of this seCtioin shall not apply to a disclosure made:

(i) To a person who owes a duty b_f trust or confidence to the issuer (such as .
an attorney, investment banker, or accountant);

(ii) To a person who expressly agrees to mamtaln the disclosed information
in confidence :

(iii) To an entity whose primary business is the issuance of credit ratings,
provided the information is disclosed solely for the purpose of developmg a
credit rating and the entity’'s ratings are publicly available; or

(iv) In connection with a securities offering registered under the Securities
Act, other .than an offering of the type described in any of Rule 415(a)(1)(|)
- (vi)

(§ 230.415(a)(1)(i) - (vi) of this chapter).

§ 243.101 Definitions.

This section defines certain terms as used in Regulatidn FD (88 243..100 -
243.103). ' R o T

(a) Intentional. A selective disclosure of material nonpublic information is
"intentional” when the person rnaking the disclosure either knows, or is’

‘reckless in not knowing, that the mformation he or-she is communicating is

both material and nonpublic
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(b) Issuer An" lssuer subJect to thls regulatlon is one that has a:class of
securities reglstered under Section 12 of the Securities Exchange Act of
1934 (15 U.S.C. 78]), oris required to file reports under Section 15(d) of .
_the Securities Exchange Act of 1934 (15 U.S.C. 780(d)), including any
~closed-end investment company (as defined in Section 5(a)(2) of the

~‘Investment Company Act of 1940) (15 U.S.C. 80a-5(a)(2)), but not -
. including any other investment company-or any foreign government or
. foreign-private issuer, as those terms are. deflned in Rule 405 under the
) Securities Act

(§ 230.405 of this chapter).

.. {c) Person acting on behalf of an issuer, "Person acting on behalf.of an--
issuer" means any senior official of the issuer (or, in the case of a -
: _ - closed-end investment company,.a senior official of the issuer's investment -
L . ' ’ adviser); or any: other officer, employee, or agent of an issuer who regularly -
' " communicates with any person described in § 243. 100(b)(1)(i), (ii),-or (iii),
~or with holders of the issuer's securities. An officer, director, employee, or
agent of an issuer who discloses material nonpublic information in breach of
a duty- of trust or confldence to the lssuer shall not be considered to be
~ acting on behalf of the lssuer :

(d) Promgtly Promptly means as soon as reasonably practicable.(but in < -
' no event after the later of 24 hours or the commencement of the next day's
trading on the New York Stock Exchange) after a senior official of the issuer
(or, in the case of a closed-end investment company, a senior official of the
issuer's investment adviser) learns that there has been a non-intentional-
disclosure by the issuer or person acting on.behalf of the issuer of
~information that the-senior official knows, or is reckless in not knowmg, is’
: both material. and nonpublic.” , -

- (e) Publlc dlsclosure

(1) Except as prowded in parag|raph (e)(2) of this sectlon an issuer shall.

“ 'make the "public dlsclosure of information required by § 243,100(a) by
furnishing to or filing with the (‘ommlssmn a Form 8-K (17 CFR 249. 308)

. dlsclosmg that mformatlon ' .

. " I .

L (2) An issuer shall be exempt from the requnrement to furnlsh or file a Form ..
8-K if it instead disseminates the information through another method (or ‘
combination of methods) of disclosure that is reasonably designed to
provide broad, non- exclusionary dIStFIbUtIOI’\ of the mformatlon to the N
public. : :

(P Senlor ofﬂC|aI "Semor off|C|aI" means any dlrector executlve offlcer (as
defined in § 240.3b-7"of this chapter), investor relations or publlc relat|ons T
ofﬂcer, or'other person with 5|m|Iar functions. : T

: (g) Securltles offerlnq For purposes of § 243. 100(b)(2)(|v)

(1) Underwrltten offermqs A securltles offerlng that is underwrltten
commences when the issuer reaches an understanding with the Gl
broker-dealer that is to act as managing underwriter and continues until the
‘later of the end of the ‘period during which a dealer must deliver a ,
prospectus or the sale of the securities (unless the offermg is sooner
‘ termmated), : :
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(2) Non-underwritten. offerlnqs A securities offering that is not
underwrltten ~

* (i) If covered by Rule 415(a)(1)(x) (8§ 230.415(a)(1)(x) of this chapter),
commences when the issuer makes its first bona fide offer in a takedown of
securities and continues until the later of the end .of the period during which
each dealer must deliver a prospectus or the sale of the securities in that
takedown (uniess the takedown is sooner terminated);

(ii) If a business combination as defined in Rule 165(f)(1) (§ 230.165(f)(1)
of this chapter); commences when the first public announcement of the ;
transaction is made and continues until the completion of the vote or the
expiration of the tender offer, as appllcable (unless the transaction is sooner
termmated), »

(iii) If an offering other than those specified in paragraphs (a) and (b) of

~ this section, eommenC’es when the issuer files a registration statement and
continues until the later of the end of the period during which each dealer
must deliver a prospectus or the sale of the securities (unless the offermg is
sooner-terminated). -

) 243 102 No effect on antifraud I|ab|I|ty

No fallure to make a public disclosure required soIer by § 243. 100 shall be
- deemed to be a violation of Rule 10b-5 (17 CFR 240. 10b 5) under the
Securities Exchange Act.

3 243.103 No effect on Exchange Act reportinq“status.

A failure to make a publlc disclosure requ1red soIer by § 243.100 shall not
affect whether: ;

(a) For purposes of Forms S-2 (17 CFR 239.12), S-3 (17 CFR 239.13) and
S-8 (17 CFR 239.16b) under the Securities Act, an issuer is deemed to have
filed all the material required to be filed pursuant to Section 13 or 15(d) of

“ the Securities Exchange Act of 1934 (15 U.S.C. 78m or 780(d)) or, where -
apphcable has made those fllmgs ina tlmely manner; or

(b) There is adequate current public information about the issuer for
purposes of § 230.144(c) of this chapter (Rule 144(c)).

PART 249 -- FORMS SECUR]’TIES‘EXCHANGE ACT OF 1934

'5. The authority citation for Part 249 is amended by addmg the foIIowmg
. citations:

.‘Authority:\»lS U.S.C. 78a, et seq., unless otherwise noted;
Section 249.308 is also issued under 15 U.S.C. 80a-29.
6. Section 249.308 is amended by re\;\ising the phrase "Rule 13a-11 or Rule
15d-11.(§ 240.13a-11 or § 240.15d-11 of this chapter)" to read "Rule
13a-11 or Rule 15d-11 (§ 240.13a-11 or § 240.15d-11 of this chapter) and

for reports of nonpublic information required to be disclosed by Regulat|on
FD (§§ 243.100 and 243.101 of this chapter)"
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7. Form 8-K (referenced in § 249.308) is amended:

a. in General Instruction A, by revising the phrase "Rule 13a-11 or Rule
15d-11" to read "Rule 13a-11 or Rule 15d-11, and for reports of nonpublic .
information required to be disclosed by Regulation FD (17 CFR 243,100 and
243.101)".

b. by add‘ing one sentence to the end of paragraph 1 of General Instruction

B;

c. in General Instruction B, by adding a new paragraph 2;

d. in General Instruction B:4., by revising the phrase "other events of
material importance pursuant to Item 5," to read "other events of material’
importance pursuant to Item 5 and of information pursuant to Item 9,";

e. in General Instruction B. by adding a new paragraph 5;

f. in Item 5 of Informatlon to be Included in the Report by adding a new

sentence at the end of the paragraph : \

g. by adding a new Item 9 under "Information to be Included in the
Report", to read as follows:

Note: The text of Form 8-K does not, and these amendments will not,
appear in the Code of Federal Regulations. ~

Form 8-K

* k% kK ok ok

GENERAL INSTRUCTIONS

X ok koK ok

B. Events to be Reported and Time for Filing of Reports

1. * * * A registrant either furnishing a report on this form under Item 9 or
electing to file a report on this form under Item 5 solely to satisfy its
obligations under Regulation FD (17 CFR 243.100 and 243.101) must
furnish such report or make such filing in accordance with the requirements
of Rule 100(a) of Regulation FD (17 -CFR 243.100(a)).

2. The information in a report furnished pursuant to Item 9 shall not be
deemed to be "filed" for the purposes of Section 18 of the Exchange Act or
otherwise subject to the liabilities of that section, except if the registrant
specifically states that the information is to be considered "filed" under the
Exchange Act or incorporates it by reference into a filing under the
Securities Act or the Exchange Act.

5. A registrant's report under Item 5 or Item 9 will not be deemed an

admission as to the materiality of any information in the report that is
required to be disclosed solely by Regulation FD.
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EEEEE.

'INFORMATION TO BE INCLUDED IN THE REPORT

* k% Kk

Ttem 5. Other Events and Regulation FD Disclosure.

* % * The registrant may, at its option; file'a report under this item v
disclosing the nonpublic information required to be disclosed by Regulation.
FD (17 CFR 243.100-243.103).
. kR K kK

Item 9. Regulatlon FD Disclosure

Unless filed under Item 5, report under thls item only mformatlon the

registrant elects to disclose through Form 8-K pursuant to Regulat|on FD
(17 CFR 243.100-243. 103)

By the Commisvsibnv.‘

Jonathan G. Katz

- Secretary
Dated: August 15, 2000

-~ Footnotes

17 CFR 243.100-243.103.

N

17 CFR 240.10b5-1.

98]

17 CFR 240.10b5-2.
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17 CFR249.308.

2 The new rules and amendments were propos(ed in Exchange Act Release
No. 42259 (Dec. 20, 1999) [64 FR 72590]

5 United States v. O’Haqan, 521 U.S. 642, 658 (1997) (citing Victor
Brudney, Insiders, Outsiders, and Informational Advantages Under the
Fedetal Securities Laws, 93 Harv. L. Rev. 322, 356 (1979)). See also H.R.

_Rep. No. 100-910 (1988) ("The investing public has a legitimate
expectation that the prices of actively traded securities reflect publicly

available information about the’ issuer of such securities. . . . [T]he small

- investor will be - and has been - reluctant to invest in the market if he feels

\

|t is rlgged agamst hrm "

7 See Proposin‘g Re‘lease, part II.A. As discussed in the Proposing Release,

in light of the "personal benefit" test set forth in the Supreme Court's )
. decision in Dirks v. SEC, 463 U.S. 646 (1983), many have viewed issuer
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selective disclosures to analysts as protected from insider trading liability,
see, e.qg., Paul P. Brountas Jr., Note: Rule.10b-5 and Voluntary Corporate
Disclosures to Securities Analysts, 92 Colum. L. Rev. 1517, 1529 (1992).
We have brought a settled enforcement action alleging a tipping viotation
by a corporate officer who was alleged to have acted with the motive to
protect and enhance his reputation. SEC v. Phillip J. Stevens, Litigation
Release No. 12813 (Mar. 19, 1991).
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8 see e.q., Jeffrey M. Laderman, Who!Car‘rYou Trust? Wall Street's Spin
Game, Stock Analysts Often Have a Hidden Agenda, Bus. Wk., Oct. 5, 1998

}and Amitabh Dugar, Siva Nathan, Analysts' Research Reports Caveat
"Emptor, 5 J. Investing 13 (1996).

2 The public comments we recelved and a summary of public comments
prepared by our staff, can be reviewed in our Public Reference Room at 450
Fifth Street, N.W., Washlngton D.C. 20549, in File No. S7-31-99. Public
comments submltted by electronic mail are on our website, www. Sec.gov.

10 See, g Letters of Gary Aqu1rre David Cambridge, Malcolm Kirby, and

‘Doug Wilmsmeyer.

11 See, e.qg., EDS Call By Merrill Spurs Warning: Call of the Day, Bloomberg
News, June 9, 2000, available in Bloomberg, Hush List; Altera Steers -
Analysts' Revenue Forecasts: Call of the Day, Bloomberg News, June 6,
2000, available in Bloomberg, Hush List; Goldman Falls After Warning on -
2nd-Quarter Profit, Bloomberg News, May 26, 2000, available in Bloomberg,

‘Hush List; Pepsi Bottling Gives Select Group Early Look at Data, Bloomberg

"News, May 15, 2000, available in Bloomberg, Hush List; Investors Back SEC
- Rule to Ban Selective Disclosure, Bloomberg News, Apr. 27, 2000, available

in Bloomberg Equity CN; Richard McCaffery, Papa John's Investors: The Last
to Know, Motley Fool, Dec. 9, 1999
(http://www.fool.com/news/1999/pzza991209.html); Juniper Networks
Doesn't Invite All Investors to Product Call, Bloomberg News, Dec. 7, 1999,
available in Bloomberg, Hush List; Access Denied: Some Investors Lose
When Kept Out, Bloomberg News, Dec.. 6, 1999, available in Bloomberg,
Hush List; Fred Barbash, Companies, Analysts a Little Too Cozy, Wash.-
Post, Oct. 31, 1999, at H1; SEC's Levitt Seeks to Open Company '
Conference Calls, Bloomberg News, Oct. 18, 1999, available in Bloomberg,
Hush List; Susan ‘Pulllam Abercrombie & Fitch Ignites Controversy Over
Possible Leak of Sluggish Sales Data, Wall St. J., Oct. 14, 1999, at C1; SEC.
May Propose Rule to Curb Selective Disclosure, Bloomberg News, Oct. 7,

1999, available in Bloomberg, Hush List; Idaho Conference of Moguls,

Investors Boosts Stocks, Bloomberg News, July 8, 1999, avallable in

Bloomberg, Hush List; ConAgra_Excludes Investors From 3 -Qtr Earnings o
Call, Bloomberg News, Mar. 25, 1999, available in Bloomberg, Hush List;

Susan Pulliam and Gary McWiIIiams, Compagq is Criticized for How it

Disclosed PC Troubles, Wall St. J., Mar.-2,°1999, at C1; Miriam Hill, Should
Companies Play Favorites?, Philadelphia Inquirer, Feb. 2, 1999, at C1; Big
Investors Get First Word With Market-Moving News, Bloomberg News, Dec. ..
14,.1998, available in Bloomberg, Hush List. We do not mean to suggest

that all these reports necessarlly involve selectlve dlsclosure of material -

nonpublic information.

/

12 National Investor Fielations Institute, A Study of Corporate Disclosure
Practices, Second Measurement, 18 (May .1998); Stephen Barr, "Back to the
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Future: What the SEC Should Really Do About Earnings Management," CFO
Magazine (Sept. 1999).

N

13 NIRI Executive Alert, Most Corporate Conference Calls Are Now Ooen to

Individual Investors and the Media, Feb. 29, 2000.

14 See, e.9g., Remarks of Chairman Arthur Levitt to the "SEC Speaks"
Conference, "A Question of Integrity: Promoting Investor Confidence by
Fighting 'Insider Trading" (Feb. 27, 1998); Remarks of Commissioner Isaac
C. Hunt, Jr., "Navigating the Sea of Communications" (Feb. 26, 1999);
Remarks of Commissioner Laura S. Unger, "Corporate Communications
Without Violations: How Much Should Issuers Tell Their Analysts and When"
(Apr. 23, 1999). Copies of these speeches are available on the SEC's

website at www.sec.gov.

15 See, e.q., Letters of the Securities Industry Association, The Bond
Market Association, and the American Bar Association.

16 We note, in addition, that if we were successful in enforcement actions
charging selective disclosures as a form of fraudulent insider trading, the in
terrorem effect of that success (and the consequent chilling effect on
issuers) would certainly be far greater than the impact of the more-
measured approach we adopt today.

17 See, e.g., Letters of the Securiti\es Indust'ry Assbciation, Sullivan and ,
Cromwell, the Association for Investment Management and Research, Merrill
Lynch, and the New York City Bar Association.

18 See, e.q., Letters of the Securities Industry Association, the Association.
for Investment Management and Research, and Merrill Lynch.

19 See, e.q., Letters of the United Kingdom Listing Authority, Chris .
Kallaher, and Joseph L. Toenjes.

20 See, e.q., Letters of the American Bar ASsociatiOn, the American
Corporate Counsel Association, the DC Bar, the American Society of

- Corporate Secretaries, and the Securities Industry Association.

21 Letters of Dow Jones, Moody's, and Standard and Poors.

22

£% See, e.q., Letters of Dow Jones (suggesting exclusion for "bona fide
news organizations"); Standard and Poors (suggesting exclusion for
disclosure to rating agencies when information provided in connection with
rating process); and the Securities Industry Association (suggesting
exclusion for disclosure to government recipients).

23 See, e.q., Letters of the American Coryporate Counsel Association, the
American Society of Corporate Secretarles the DC Bar, and Sulllvan and
Cromwell.

N

24 Rule 100(b)(1)(||) |nc|udes an "institutional investment manager" as

~ defined in Section 13(f)(5) of the Exchange Act (15 U.S.C. 78m(f)(5)) that
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filed a Form 13F for the most recent quarter of the year. Generally,
institutional investment managers are required to report on Form 13F if -
~_they exercise investment discretion with respect to accounts holding ‘
publicly traded equity securities having an aggregate market value of at .
least: $100 million. See Exchange Act Rule 13f-1, 17 C.F.R. 240.13f-1.. -, '

22 Rule 100(b)(1){iii) includes hedge funds by covering persons who ~would..
be categorized as investment companies but for the exclusions from the

" definition of investment company set forth in Sections 3(c)(1) or 3(c)(7) of
the Investment Company Act (15 U S. C 80a- 3(c)(1) or 80a 3(c)(7))

26 With one exceptlon we are usmg the deﬂmtlons of these terms prowded
in the federal_securltles laws. With respect.to investment companies and
hedge funds, the definition of "affiliated person" that we provide for
purposes of Regulation FD is’ somewhat narrower than the definition of-that
‘term provided in Section 2(a)(3) of the Investment Company Act (15 u.s.c.
'80a-2(a)(3)). The Regulation FD definition does not include the persons.
included in Section 2(a)(3)(A) and (B) -- i.e., persons who own or control
5% of the voting securities of an investment company, or companies in :
which the investment company owns or controls 5% of the voting securities.
: - We believe that these persons s should not be included among those to whom -
' - .selective disclosure is prohibited, because they are not ordinarily persons :
who will exercise influence or control over an investment company's
i investment decisions, or bé used as conduits for transmlssmn of selectively
dlsclosed |nformat|on S AT

27 Wh|Ie |t is concelvable that a representatlve of a customer, supplier, -
strategic partner, news organization, or government agency could be a
security holder of the issuer, it ordinarily would not be foreseeable for the
issuer engaged in an ordinary-(:ourse"business—related communication ‘with -
‘ th/at person to expect the person to buy or sell the issuer's securities on the"
basis of the communication. Indeed, if such.a person were to trade on the . -
_basis. of material nonpublic mformatlon obtained in his or her representative ~ -
i e capacity, the person likely would be Ilable under the. mlsapproprlatlon n
R - theory of |nS|der trading. .

28 This agreement to malntaln confldentlallty must be express However
thls is not a requirement for a written agreement; an express oral
agreement will suffice. In addition, it will not be necessary for the issuer to
obtain a confldentlallty agreement before making the disclosure. An _
agreement obtained after the disclosure is made, but before the recipient of
“the information discloses or trades on the basis of it, will be sufficient. In =
this manner, an issuer who has mistakenly made aselective disclosure of
~material information may try to avoid any harm resulting from the selective
disclosure by obtaining from the: recipient of that disclosure an agreement
not. to disclose or trade on.the basis of the information. C T

22 These first two exclu5|ons recognize that an. |ssuer may have a
confidentiality agreement with, or be owed a duty of trust or confidence by,
an individual or group within a larger organization. In that situation, the .
, issuer can share material nonpublic information with the individual or group’ .
ol ' that owes it the duty of confidentiality, even though there may be other
S - persons in the organization who do not owe the issuer such a duty (and i
disclosure to-whom would' be covered by. Regulation FD). For examplg, if an |
issuer shares information W|th an mvestment banker sub]ect to a duty of f
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trust or confidence or an express confidentiality agreement, the issuer will

not be deemed to be sharing the information with other parts of the
investment banker's firm (e.q., sell-side analysts or sales force personnel).
Conversely, the fact that a duty of trust or confidence or a confidentiality .-
agreement specifically covers disclosure to the investment banker does not
permit.disclosure to others within the mvestment banker's firm.

30 Letters of The Bond Market Association, Moody s, and Standard and
Poors.

31 Letters of the American Bar Association, the American Corporate Counsel
Association, and Cleary Gottlieb. .

Letter of PricewaterhouseCoopers.

98]
W

== Letter of the Business Roundtable. "~

"Senior official" is defined in Rule 101(f) as any director, executive
officer, investor relations or public relations officer, or other person with
similar functions. See Section I1.B.3.b'below. In the case of a closed-end
investment company, Regulation FD also defines the term “person acting on
behalf of an issuer" to include a senior official of the issuer's investment
adviser. : ’ o

32 See Rule 101(c)‘. For a closed'-end‘investment company subject to

Regulation FD, an "agent" of the issuer would include a director, officer, or

“employee of the investment company's-investment adviser or other service
‘provider who® is actmg as.an agent of the issuer.

36y including those who "regularly" _Communicate with securities market

professionals and security holders, the rule focuses on those whose job

responsibilities include dealing with securities market professionals and

security holders, acting in those capacities. It does not cover every
employee who may occasionally communicate with an analyst or security
holder. Thus, if an analyst sought to ferret out information about an issuer's
business by quizzing a store manager on how business was going, the store
manager's response ordinarily would not trigger any Regulation FD
obligations. Similarly, an employee who routinely dealt with customers or
suppliers would not come within this definition merely because one of these
customers or suppllers also happened to be a securlty holder of the issuer.

37 ps noted in the Proposing Release in such a case the employee's -
potential liability will depend on existing insider trading law and relevant
doctrines of controlling person liability. See, e.g., Sections 20A and 21A of

the Exchange Act, 15 U.S.C. 78t 1 and 78u-1.

N

38 15¢ Industries, Inc. v. Northway, Inc., 426 U.S. 438, 449 (1976); see
Basic v. Levinson, 485 U.S. 224,231 (1988) (materiality with respect to
contmgent or speculative events will depend on a.balancing of both the
indicated probability that the event will occur and the anticipated R
magnitude of the event in Ilght of the totality of company activity); see also
Securities Act Rule 405,17 CFR 230.405; Exchange Act Rule 12b- 2,17 CFR
240.12b-2; Staff Accounting Bulletin No. 99 (Aug. 12, 1999) (64 FR 45150)
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(discussing materiality for purposes of financial statements).

Iw
O

1Id.

|-I>-
o

ee, e.q., Texas Gulf Sulphur, 401 F.2d 833, 854 (2d Cir. 1968), cert.
denied, 394 U.S. 976 (1969); In re Investors Management Co., 44 S.E.C..
633, 643 (1971). For purposes of insider trading law, insiders must wait a
"reasonable” time after disclosure before trading. What constitutes a.
reasonable time depends on the circumstances of the dissemination.
Faberge, Inc., 45 S.E.C. 249 255 (1973), citing Texas Gulf Sulphur, 401
o F.2d at 854.

|-l>-
—

ee, e.qg., Letters of the Flndnual Executives Institute and the North
American Securities Administrators Association.

42 See, e.q., Letters of the American Bar Association, the Association for
Investment Management and Research, the Association of Publicly Traded
Companies, Bank One, Cleary Gottlieb, Goldman Sachs, the Investment
Company Institute, the New York City Bar Association, the Securities
Industry Association, and Sullivan and Cromwell.

43 See Letter of the American Bar Association. k

44 11 the. Proposing Release, we offered several suggestions for mitigating
these concerns, including: (1) designating a limited number of persons who
are authorized to make disclosures or field inquiries from investors,
analysts, and the media; (2) keeping a record of communications with
analysts; (3) declining to answer sensitive questions until issuer personnel
could consult with counsel; or (4) seeking time-limited "embargo"
agreements from analysts in appropriate circumstances. Several.
commenters believed that the first of these methods was a useful practice,

. which was already in place at many issuers, but did not believe the other
suggestions would be practical. We did not intend to suggest that issuers
were required to implement any of these practices, but only offered them as
suggestions. '

45 See, e.g., Letters of the American Bar Association, the Association of
Publicly Traded Companles the Investment Company Institute, and the DC
Bar.

46 Basic Inc. v. Levinson, 485 U.S. 224, 236 (1988).

47 Compare NASD Rule IM-4120-1. Some of these items are currently
covered in Form 8-K reporting 'requirements. ‘

I-b

ee e.qg., Letter of Charles Schwab.

8
0]

€e a

, Section I1.B.3 below.
20 Ryle 100(a)(1).

21 pule 101(a).
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22 See, e.q., Letters of the- American Corporate Counsel Assocratlon
Charles Schwab, and Dow Chernical.

23 See, e.g., Letters of the Amencan Soc1ety of Corporate Secretanes and
Credlt Suisse Flrst Boston.

iﬂ e.d., Letters of the American Soc1ety ‘of Corporate Secretaries, the
‘ Amerlcan Corporate Counsel Association, and J.P. Morgan.

IS 55 5ee, e.q., Rolf v. Blyth, Eastman Dillon & Co., 570 F.2d 38 (2d Cir.),.
oo cert. denied, 439 U.S. 1039 (1978); McLean v. Alexander, 599 F.2d 1190

(3d Cir. 1979); Mansbach v. Prescott, Ball &Turben 598 F.2d 1017 (6th
Clr 1979); SEC v. Carriba Air, Inc., 681 F.2d 1318 (11th Cir. 1982)

36 5ee Hollinger v. Titan' Capital cOrp.,‘914 F.2d 1564 (9”‘ Cir” 1990), cert.
denied, 499 U.S. 976 (1991); Sundstrand Corp. v. Sun Chemical Corp., 553

F.2d 1033 (7" cir.), cert. denied, 434U.S. 875 (1977).

57 Of course, a pattern of "mistaken" judgments about materiality would
make less credible the clalm that any partlcular d|sclosure was not.
mtentlonal

58 Se€ Letters of the Chlcago Board Opt|ons Exchange and Gretchen Sprlgg
Wisehart. :
o - ﬂ See, e.g., Letters of Cleary (;ottlleb Credit Swsse Flrst Boston Emerson »

Electrlc and Morgan Stanley Dean Witter.

60 See, g Letters of the Amerlcan Bar Association, the American
Corpgrate Counsel Association; the Natlonal Investor Relat|ons Institute,
~and PR Newswire.

6l pyle 101(f)

62 Rule 101(d).

63 See, e.q., Letters of Busmess Wire, the Society of American Business
Editors and erters PR NeWSW|re, and the National Federation of Press

Women

Ii?

See, e.qg., Letters of the American: Corporate Counsel Association, the -
Amerlcan Society of Corporate Secretaries, the Busmess Roundtable, Intel,
: and Dow Chemical.

65 See, e g Letters of the American Corporate CounSeI Association, the
American Society of Corporate Secretarles Cleary Gottlieb, and the National
~ Investors Relations Instltute ' :

/

66 Item Sis used for optional reporting of anyvin‘form'ation not required to
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be reported 'bya company. T - . ~

67 A company must desngnate in the Form 8-K that it is filing under Item:5
in th|s case. .

68 A company must de5|gnate in the Form 8-K that it is furmshmg
mformatuon under Item 9 in this case.

89 rule 101(e)(2).

20 We do notvshare the concerns of some commenters that Regulation FD -

will lead to press. releases being. supplanted as a regular means of corporate
disclosure. In many cases, a widely-disseminated press release will provide -
the best way for an issuer to provide broad, non-exclusionary disclosure of
information to the public. Moreover, we note that self-regulatory
organization ("SRO") rules typically require companies to issue press
releases to announce material developments‘ We believe that these rules

~are appropriate, and do not intend Regulatlon FD to alter or supplant the
" SRO requirements.

71 lemg the public the opportunity to listen to the call does not also
require that the issuer g|ve all members of the public the gpportunity to ask -
questions:

See Letters of Intel, Charles Schwab and the Busmess Roundtable.

73 We believe that'if an issuer is using a webcast or conference call as part

of its method of effecting public distribution, it should consider providing a

means of making the webcast or call availabie for some reasonable period - - B
of time. This will enable persons who missed the original webcast or call to
access the disclosures made therejn at a later time.

14 Th|s is not to say, ‘however, that an-issuer may not change its usual
practices on an ongoing basis rather than in isolated instances. :
A , .

73 The Commission has asked the D|v15|on of Corporation Flnance to
undertake this review. :

76 see, e.q., NASDAQ Rules 4310(c)(16) and 4320(e)(14), and NYSE Listed
Company Manual, § 2.

77 See Schoenbaum v. Firstbraok, 405 F.2d 200, 208 (2d Cir.) rev'd on
other grounds, 405 F.2d 215, 220 (2d Cir, 1968) (en banc). See also
discussion in Section 1I.B.7. infra.

78 See ‘g Letters of the Americaanar Association, the New Yorkaity Bar

' Assouatnon The Bond Market Association, Cleary Gottlieb, Credit Swsse

First Boston, and the Securltles Industry Association.

73 por example, Section 5(c) prohibits offers prior to the filing of a
registration statement and Section 5(b)(1) prohibits the use of written or
broadcast communications that fall within the "prospectus” definition

N ‘ 4/6/2001 1145 PM
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(except the preliminary Section 10 prospectus) until the final Section 10(a)
prospectus has been delivered. , ‘

§g§e_e Rule 100(b)(2). Registered shelf offerings under Rule 415(a)(1)(i),
(ii), (iii), (iv), (v), or (vi) are not excluded from the operation of Regulation
FD. Those offerings, which include secondary offerings, dividend or interest
reinvestment plans, employee benefit plans, the exercise of outstanding
options, warrants or rights, the conversion of outstanding securities,
pledges of securities as collateral and issuances of American depositary
shares, are generally of an ongoing and continuous nature. Because of the
nature of those offerings, issuers would be exempt from the operation of .
Regulation FD for extended periods of time if the exclusion for registered
offerings covered them..Public companies that engage in these offerings
should be accustomed to resolving any Section 5 issues relating to their
public disclosure of material information during these offerings.

In light of the revisions we have made to Regulation FD to exclude _
disclosures in connection with a registered offering, we are not adopting
proposed Rule 181. That proposed rule was designed to address concerns
that Regulation FD-required disclosures during a registered offering could
be nonconforming prospectuses that violate Section 5(b)(1) of the
Securities Act. Because Regulation FD will not apply to disclosurein
connection with registered offerings (other than those of a continuous
nature), we believe that Rule 181 is no longer necessary.

_8 See Rule 101(g).

82 For example communications that a public company makes about its

- future financial performance.in one of its regularly scheduled conference

calls with analysts would not be considered to be made in connection with
an offering simply because the issuer was in the midst of a registered
offering at that time.

83 Seé, e.gr'., Letters of the*Arnerican Bar Association; the American

Corporate Counsel Association; the American Society of Corporate
Secretaries; the New York State Bar Association; the Securities Industry
Association; and Sullivan & Cromwell. '

Form S-3 reqwres that the issuer be current and tlmely in filing its reports
under Sections 13, 14 and 15(d) for a period of at least 12 calendar months
prior to filing the reglstratlon statement. Form S-2 requires the same except
that the issuer must be current in its reportlng for the last 36 calendar
months.

Rule 144 requires that for such a resale to be valid the issuer of the
securities must have made all filings required under the Exchange Act
during the preceding 12 months. Form S-8 requires that the issuer be
current in its reporting for the last 12 calendar months (or for such shorter
period that the issuer was required to file such reports and materials). Rule
144 and Form S-8 eligibility would have been lost from the time of the

- failure to comply with Regulation FD until the company disclosed the

information under the terms of the regulation.

83 1n addition, because a violation of Regulation FD is:not an antifraud | -
violation, it would not lead to loss of the safe harbor for forward looking
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97
~denied, 510 U.S. 976 (1993) (suggesting that "knowing posse55|on” is

sufficient) with SEC v. Adler, 137 F.3d 1325, 1337 (1_1th Cir. 1998) ("use”
__required, but proof of possession provides strong inference of use) and

wysiwyg://l6/hrtp://wWW.sec.gov/rules/fin‘el/S3-7881‘htm ;
.

statements provided by the Pr|vate Securities Litigation Reform Act of: 1995 “
Pub: L. No. 104-67, 109 Stat. 737. See Securities Act Section 27A(b); 15

U.S. C 77z-2(b); and Exchange Act Section 21E(b), 15 U.S.C. 78u- 5(b)

86 This provision is limited to Regulation FD disclosure requirements and

should be distinguished from other reporting requirements under Section

" 13(a) or 15(d) which do create a duty to disclose for purposes of Rule

10b-5.

Q‘See SEC v. Phillip J. Stevens, supra note 7.

88 see generally Backman v. Polaroid vCorp 910°F.2d 10 (1st Cir. 1990)

(en banc); In re Phillips Petroleum Sec. L|t|q 881 F.2d 1236 (3d Cir.
1989). . 4 ‘

89 see, e.q., Elkind v. Ligget & Myers, Inc., 635 F.2d 156 (2d Cir. 1980); In

the Matter of Presstek, Inc., Exchange Act Release No. 39472 (Dec. 22,
1997).

-.9—0 Regulation FD does not expressly require issuers to adopt policies and

procedures to avoid violations, but we expect that most issuers will use

- appropriate disclosure policies as a safeguard against selective disclosure.

We are aware that many, if not most, issuers already have policies and =
procedures regarding disclosure practices, the dissemination of material
information, and.the question of which issuer personnel are authorized to
speak to analysts, the media, or investors. The existence ‘of an appropriate
policy, and the issuer's general adherence to it, may often be relevant to
determining the issuer's intent with regard to a selective disclosure.

21 Section 21C of the Ex&hange Act, 15 U.S.C. 78u-3. A failure to file or

otherwise make required public disclosure under Regulation FD will be
considered a.violation for as long as the failure continues; in out
enforcement actions, we likely will seek more severe sanctions for vrolat|on5 :
that continue for a longer period. of time. :

92 gection 20(e) of the ExChange Act,‘ 15 U.5.C. 78t(e).

93 1nsider Trading Sanctions Act of 1984, Pub. L. No. 98-376, 98 Stat.
1264; Insider Trading and Securities Fraud Enforcement Act of 1988, Pub.

L. No. 100- 704 102 Stat. 4677.

9—4 United States v. O'Hagan, 521 U.S. 642, 658 (1997).

22 See Dirks v. SEC, 463 U.S. 646, 654 (1983).

96 gee O'Hagan, 521 U.S. at 651-52. '

Compare United States v. Teicher, 987 F.2d 112 120-21 (Zd Cir.), cert.
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United States v. Smith, 155 F.3d 1051, 1069 & n.27 (9t Cir. 1998), cert.

denied, 525 U S 1071 (1999) (requurmg that "use" be proven in a crumlnal
case)

-'98 See Proposing Release at part III.A.1. '

99 See, e.q., Letters of the Securities Industry Association, the Amerlcan

gBar Assouatron ‘Sullivan and CromweII and the DC Bar.

100 | Ernst & Ernst v: Hochfelder 425 U, S 185 (1976), Ch|arella V. Unlted

States 445 U, S 222 (1980)

102 See, €.4., Letters of the Amerlcan Bar. Assouatmn the New York City
Bar Association; the Investment Company Instltute the DC Bar, and

v Sulllvan and Cromwell

103 Letters of the American Somety of Corporate Secretaries and Brobeck

' ;:'Phleger & Harrlson

104

a2 See Telcher 987 F.2d at 120.

10> Some commenters_ stated that "aware" was an 'u'ncl_ear term that may

be interpreted to mean something less than "knowing possession.” We
disagree. "Aware" is a commonly used and well-defined English word,
meamng "havmg knowledge conscious; cognizant." We believe that
"awareness" has a much clearer meaning than "knowing. possessron " which

" has not been deflned by case law.

o~

106

o 106 gee, e‘.g.,' Letter of the SeCur"ities Industry Association.

107 See Letters of LeBoeuf, Lamb, Greene, & MacRae ,(iss'oer repurchases);‘ '

the American ‘Society of Corporate Secretaries, Brobeck Phleger & Harrison
(employee stock option plans), and L.B. Foster Company (employee stock

'purchase plans)

—8 ee, e.q., Letter of the American Society of Corporate Secretaries.

109 Rule 10b5 1(c)(1)(')(A)

’ 110 Rule 10b5- 1(c)(1)(|)(B) We have removed the proposed affirmative

defense for purchases or sales that result from a written plan for trading

securities that is deSIQned to track or correspond to a market index, market. |

: segment or group of securities. We believe that the activity that was .
‘contemplated by that provision is permissible under the defense as adopted.

Therefore, -a. separate defense is no longer necessary 4 o

‘ 1—11 Rule 10b5-1(c‘)(1)(i)(C)‘.'HoweVer, a person acting in good faith may
.modify a prior contract, instruction, or plan before becoming aware of

material nonpublic information. In that-case, a purchase or sale that

ee Letters of the Amerlcan Bar Assoaatron and Sulhvan and Cromwell.

: w_ysiwyg://16/http://wvt/w.sec.gov/mles/final/33-788 1.htm
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complies with the modified contract, instruction, or plan will be considered
pursuant to a new contract, instruction, or plan.

112 pile 10b5-1(c)(1)(iii)(A).
113 pule 10b5-1(c)(1)(iii)(B).
114 pile ‘10b5-1(c)(‘1)(iii)(C).

115 Some commenters ra|sed (uestions-about the treatment of
standardized options trading under the proposed rule. These commenters
suggested that the exercise of a standardized option should be allowed,
regardless of what information the trader was aware of at the time of
exercise, because the relevant investment decision was made when the -
person purchased the standardized option. We do not agree that the
decision to exercise a standardized option is not a separate investment
decision. However, Rule 10b5-1, as adopted, does not affect the analysis of -
whether it is a separate investment decision. The rule could, however, affect
options transactions in that it permits a person to pre-arrange, at a time
when he or she is not aware of material nonpublic |nformat|on a plan for
exercising options in the future.

116 A person would not satisfy this provision of the rule by establishing a
delegation of authority under which the person retained some ability to
influence the decision about how, when, or whether to purchase or sell
securities. :

117 pule 10b5-1(c)(1)(1)(A)(2).

118 pyle 10b5-1(c)(1)(I)(A)3).

119 pyle 10b5-1(c)(1)()(B)(2).

120 1d.

121 pute 10b5-i(c)(1)(i)(8)@-

122 See Letter of L.B. Foster Company addressing Rule 16b-3(c), the
exemption from Section 16(a) reporting and Section 16(b) short-swing
profit liability for most transactions under tax-conditioned plans.

123 For example, it will be possible to set up a trust so that the trust
transactions will be eligible for both the Rule 16a-8(b)(3) exemption and
the Rule 10b5-1(c)(1)(i)(B){(3) defense. The Rule 10b5-1(c)(1)(i)(B)(3)
defense also will be available for portfolio securities transactions in'which a
Section 16 insider is not deemed to have a pecuniary interest by virtue of
Rule 16a-1(a)(2)(iii).

124 pule 10b5-1(c)(2).

125 The Securities Industry Association commented that paragraph (c)(2)
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would not allow institutions to engage in "dynamic hedging" in _
circumstances where the institution's trading desk, while managing its
proprietary position through a hedge, also was aware of material nonpublic
information. We do. not believe paragraph (c)(2) should provide a defense in
those circumstances, if the same trader who is aware of the material
information is making the tradmg decisions for the firm. However,
paragraph (c){1), which would allow a broker-dealer to, manage risk by
devising a formula for hedging at a time when it is not aware of matenal
nonpublic information, could provide a defense for that activity.
Alternatively, the broker-dealer could segregate its personnel and otherwise
use information barriers so that the trader for the firm's proprietary account
is not made aware of the material nonpubllc |nformat|on

The Securities Industry Association also commented that the rule could
unintentionally impede market liquidity when broker-dealers participate in
“shelf takedowns and other block transactions. The concern was that the rule
would create uncertainty about whether a broker-dealer that held an order |
to execute a block transaction could continue to conduct regular market
‘making in that same security. We believe that ordinary market making does
not present insider trading concerns if a customer who places an order with
a broker-dealer has an understanding that the broker-dealer may continue
to engage in market making while working the order. Thus, a
broker-dealer's ordinary market making would not be considered a
"misappropriation” of the customer's information because it would not
involve trading on the basis of the information in a manner inconsistent .
with the purpose for which it was given to the broker. If, however, a
broker-dealer erigaged in extraordinary -trading for its own account when
aware of unusually significant information regarding a customer order, itis
possible, based on the facts and circumstances, that the broker-dealer -

. would be held liable for insider tradmg or for front-running as defined by -
SRO rules. : :

126 Proposing Release at part ]III.B.l.

127 o'Hagan, 521 U.S. at 658-59.

co

\

12 ee, g Letters of the American Society of Corporate Secretanes the
American Corporate Counsel Association, and-the North Amencan Securities
~Administrators' Association.

129 ee, e.g., Letter of the Association for Investment Management and
Research.
130 ee, e.q., Letters of the Amerlcan Bar Association and the New York
City Bar Association. :
131 947 F.2d 551 (2d Cir. 199*t) (en banc), cert. denled 503 U.S. 1004 |
© (1992).

132 601 F. Supp 685 (S.D.N.Y.), rev'd on other grounds, 773 F.2d 447 (2d
Cir. 1985).

133 Reed, for example suggests that the types of conﬁdences prewously
“exchanged by family members (e.g., whether or not they were business
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confidences), may make a dlfference in determining whether or not a

: confldentlal relationship exists.

134 As stated in the Proposing Release and in the Preliminary Note to the
rule, the law of insider trading is otherwise defined by judicial opinions
construing Rule 10b-5. This rule does not address or modlfy the scope of
insider trading law in any other respect

135 pyle 10b5-2(b)(1).

136 pyle 10b5—2(b)(2).

137 Letters of the American Bar Association and the DC Bar.

138 Letters of the Amerlcan Bar Association and the New York Clty Bar
Association.

N

139 44 u.s.c. 3501‘e_t‘§eg-

i

See Letter of The Bond Market ASSOC|at|on

y
J

See Letter of the Securttles, Industry Association.

b

40

l

142 Many issuers,-for example, do not have analyst coverage, see Harrison

Hong et al., Bad News Travels Slowly: Size, Analyst Coverage, and the
Profltabihtv of Momentum Strategies, 55 3. Finance 265 (2000), or do not
have institutional shareholders.

See Letter of The Bond Market Association.

& A recent academic paper finds evidence that analyst conference calls

are associated with increased return volatility, trading volume, and trade :

size. The authors interpret these results as evidence that material
information may be revealed in analyst conference calls and that larger
investors Iikely are taking advantage of this information. Richard Frankel et
al., An Empirical Examination of Conference Calls as a Voluntary Disclosure
Medium, 37 J. Acct. Res. 133 (1999). Two commenters questioned the
reliability of the assumptlons made in the study. We believe the

. assumptions are reasonable approximations, although not perfect. In any

event, we view these results as corroborative evidence, not as the basis for
our conclusions. See Letters of American Corporate Counsel Assooann and
The Bond Market Assoc:Iatlon

145

ee, e.q., Letters of PieterBergShbeff and Barbara Black. .

146 Letter of the Chicago Board ’Options Exchange.

See I. Krinsky and 1. Lee, E arnmqs Announcements and the
Components of the Bid-Ask Spread, 51 J. of Fin. 1523 (1996); C.M. Lee, B
Mucklow and M.). Ready, Spreads, Depth and the Impact of Earnings
Information: An Intraday Analysis, 6 Rev. of Fin. Stud. 345 (1993),; A,S. -
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- Kyle, Continuous Auctions and Insider Trading, 53 Econometrica 1315
(1985); L.R. Glosten and P. Milgrom, Bid, Ask and Transaction Prices in a
Specialist Market with Heterogeneously Informed Traders, 14 J. of Fin.
Econ. 71 (1985).

148 See, e.q., Letters of IBM, A.T. Bigelow, and Thomas Brandon

149 Letter of Joseph McLau‘ghIi«n._

@ See United States v. O'Hagan, and H.R. Rep. No. 100-910, supra, note

o

151 See M.J. Fishman and K.M. Hagerty, Insider Trading and the Efficiency
of Stock Prices, 23 Rand J. of Econ. 106 (1992); M. Manove, The Harm
From Insider Trading and Informed Speculatlon 104 Q.J. of Econ. 823
(1989)

152 e Securities Industry Association disputed the significance of this
benefit. Given the widespread. reports, cited above and in the Proposing
Release, of analysts' concerns about continuing access to corporate insiders,
we continue to believe this is a significant issue.

153 17 CFR 249.308,

154 We anticipate that mahy issuers will make one disclosure each qu‘arter
under Regulation FD. We also assume that issuers will,-on average, make :
one additiona!l disclosure per year.

155 In many cases, information.disclosed under Regulation FD would be
information that an issuer was ultimately going to disclose to the public.
- Under Regulation FD, that issuer is not going to make any more public
. disclosure than it otherwise would, but it may make the disclosure sooner
and now would be required to file or disseminate that information in a
manner reasonably designed to provide broad, non-exclusionary d|str|butlon
of the information to the public. »

lié In the Proposing Release; we assumed a cost of $125'per hour for
outside legal advice. We have revised. that estimate and now assume that
outside legal advice will cost $175 per hour.

157 Accordingly, in the Proposing Release, we assumed that 25% of the
burden would be borne by outside counsel and 75% by in-house
professional staff. This balance reflects our belief that many issuers will
make disclosures by some disclosure option other than by a Form 8-K that
will require less time from outside lawyers. Using these assumptions, the

~ total approximate cost of a Regulation FD disclosure would be $537.50.

158 1, the Proposing Release, we estimated the total paperwork burden to
be approximately $33,250,000. In addition to the changes noted above in
notes 156 and 157, the revised figure also reflects a reduction in paperwork
burden due to the exclusion from coverage of fore:gn private issuers under
Regulation FD.

A
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159 Letters of Stephen Jones and Gretchen Sprigg Wisehart.

‘ 160 Letter of The Bond Market Association.
61
162 Letter of the Secdrities Industry‘ Association.

_163 See Harrison Hong et al., §upra notel42.

M Letter of The Bond Market Association.

165 See Fishman and Hagerty; Manove, supra note 151,

=
[6)

N ee, e.g.,Letters of Huntington Bancshares and Charles Schwab.

-
[&)]
~N

ee, e.q., Letters of Bradley Rlchardson and Scott Lawton.. ,
v v168 Letter of Net2000.
1’69 Letter of the National Association of Real Estate Investment Trusts.

170 1d.

See g Letters of the Securltles Industry Assouann The Bond
Market Association, and the Amencan Bar Assooatmn

See e.qg., Letters of the Securities Industry Assouatlon and The Bond
Market Association, :

173 See Letters of Charles Schwab and NetZOOO

174 R.J. Lundholm and M.H. Lang, Corporate D|sclosure Policy and Analyst
Behavior, 71 The Acct. Rev 467 (1996).

ﬂi e Section 15(f) of the Exchange Act (15 U.S.C. 78o(f)) and Sectlon -

204 fthe Investment Advisers Act (15 U.S.C. 80b 4a)_

176 In the Proposmg Release, we asked whether we should require that
contracts, instructions, or trading plans be approved by counsel. .
Commenters noted that such a requirement would impose costs. As -
adopted, the rule does not impose this requirement. ‘

177 We find that the exemption of issuers from the obligation to make
public disclosure by furnishing or filing Forms 8-K on the ‘condition that'they
disseminate the information through another method that is reasonably
..designed to provide broad, non-exclusionary distribution is.necessary -or
‘appropriate in the pubI|c mterest and is consistent with the protectron of :
: mvestors :

-
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178 | etter of the Securities Industry Association. :
112 Letters of the Securities Industry ASsociatio‘n and Joseph McLau_ghIi'n’.”

| : 5 180 Letter of the American Bar Association.
: & Letter Of VirtuaIFund.Com. o ‘ I

182 Letters of the American Souety of Corporate Secretarles and the
: Securltles Industry Assoaatmn .

183 Exchange Act Rule O 10(a) deflnes an issuer, other than an mvestment
company, to be a "small business" or "small organization" if it had total
‘assets of $5 m|II|on or less on the Iast day of its most recent fiscal year. 17
CFR 240.0- 10(a) Investment Company Act Rule 0-10(a) defines an
investment company as a "small business" or "small organization" if it,
"together with other-investment companies in the same group of related

: investment companies, has net assets of $50 m|II|on or less as of the end of

~ » |ts most recent fiscal year." 17 CFR 270 0- 10(a)

184 In the IRFA, we estlmated the number of issuers, other than
investment companies, that may be considered small entities as
approximately 830. The FRFA number represents the increased number of
issuers filing Exchange Act reports pursuant to the NASD's new
requirements implemented under Rule 6530 during the last 18 months.

18> The Commission bases its estimate on information from Lipper

Directors' Analytical Data, Lipper Closed-End Fund Performance Analysis

Service, and reports investment companies flle w1th the Commission on.
Form N- SAR : =

. . \(\ . - . 3\

186 Exchange Act Rule 0- 10(c) defines a broker dealer as .a smaII entity if it

had total capital (net worth plus subordinated liabilities) of less than '

$500,000 on the date in the prior fiscal year as of which its audited financial

statements were prepared and it is not affiliated with any person (other _
~thana natura! person) that:is not a smaII entlty 17 CFR 240.0-10(c).

e

1187 Investment Adv1sers Act Rule 0-7 defines an mvestment adV|ser asa .
small entity if.it:- (i) manages less than'$25 million in assets, (ii) has total
-assets of less than $5 million on the last day of its most recent fiscal year,
and (|||) is not in a control relationship with another investment adwser that

" is not a smaII entlty 17 CFR 2/5 0 -7.

188 The Commlssmn bases its estlmate ‘on information from FOCUS
Reports : ,

189 The Comm|SS|on bases its: est|mate on information from the
Commlssmn s database of reglstratlon mformatlon

120 The ‘Commission bases its estimate on i’nformation from Lipper
Directors' Analytical Data and reports investment companies ﬂle with the
Comm|55|on on Form N- SAR :
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131 See Section 15(f) of the Exchange Act (15 U.S.C. 780(f)) and Section
204A of the Investment Advisers Act (15 U.S.C. 80b-4a).
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