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- ) program is readily available within'a 50-mile radius of the legal residence of the defendant. The court:shall order, as an’
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- TITLE 18 CRIMES AND CRIMINAL PROCEDURE
. PARTII. CRIMINAL PROCEDURE -
- CHAPTER 227. SENTENCES-
SUBCHAPTER D IMPRISONMENT

Go'to the Umted States Code Serv1ce Archlve Dlrectory
18 USCS§3583 | '[ B -

§ 3583 Inclus1on of a term of superv1sed release after 1mpnsonment
o (a) In gcneral The court, in unposmg a sentence toa term of’ 1mpnsonment for a felony or a misdemeanor, may include ~
~as a part of the senitence a requirement that the defendant be placed on a term of supervrsed release after imprisonment, - -
" except that the court shall include as a part of the sentence a requirement that the defendant be placed on a term of su-- o
perv1sed release if such a term is required by statute or'if the deféndant has been convicted for the first time. of a domes-
t1c v1olence crime as deﬁned in section 3561(b) [1 8 USCSB § 3561 (b)] ’

(b) Authonzed terms of superv1sed release Except as otherw1se prov1ded the authonzed terms of supervrsed release
are—- . L : S . . S

(1) for a Class A or Class B felony, not more than ﬁve years _

(2) for a Class C or Class D felony, not more than three years; and - :

(3) for a.Class E felony, or fora rmsdemeanor (other than a petty offense) not more than one year

, (c) Factors to. be cons1dered in mcludlng a terrn of superv1sed release The court, in detennmmg whether to- mclude a
. term of supervised release, and, if a term of supervised release is to be included, in determining the length of the term
- and the conditions of supervised release, shall consideér the factors set forth in section 3553(a)(1); (a)(2)(B), @(2)(©C),
, '(3)52()()1();)](3)(4) (a)(5) (a)(6) and (a)(7) [1 8 USCS. § 3553(a)( 1) (a)(2)(B) (@)(2)(C), (a)(2)(D) (a)(4) (a)(5) (@)(6),
.and(a

J

(d) Conditions of supervised release The court shall order as an exp11c1t condition of superv1sed release that the de- *

fendant not commit another Federal,. State, or local crime during the term of supervision and that the defendant not

unlawfully possess a controlled substaricé, The court shall order as an explicit condition of superv1sed release fora de-

fendant convicted for the first time of a domestic violence crime as defined in section 3561(b) [18 USCS § 3561(b)] that - )
the defendant attend-a public, private, or private nonprofit offender rehabilitation program that has been approved by the B
©court, in consultation with:a State Coalition Against Domestic Violence or other appropnate experts, if an approved =

,exp11c1t condition of supervised release for.a person required to.register under the Sex Offender Registration and Notifi-
“cation Act, that the person comply with the requirements of that Act. The court shall order, as an explicit condition of
superv1sed release, that the defendant cooperate in the collection of a DNA sample from the defendant, if the collection -
~of such a sample is authorized pursuant to section 3 of the DNA Analysis Backlog Elimiriation Act of 2000 [42 USCS §
141 35a). The court shall also order, as an expl1c1t condition of supervised release, that the defendant refrain fromany .
unlawful use of a controlled substance and submit to a drug test within 15 days of release on supervised release and at
.least 2 periodic drug tests thereafter (as deterrmned by the court) for use of a controlled substance. The condrtlon stated: -
in the precedmg sentence may be amehorated or suspended by the court as prov1ded in section 3563(a)(4) [1 8 USCS s
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35 63 (a)(4)] The results of a drug test adrmmstered in accordance with the precedmg subsectron shall be subJect to con-
__firmation only if the results are positive, the defendant is subject to poss1ble imprisonment for such failure, and either

- the defendant denies theé accuracy of such test.or there is some other reason to question the results of the test A drug test

‘confirmation shall be a urine drug test confirmed* using gas chromatography/mass spectrometry techniqués or ‘such test
as.the Director of the Administrative Office of the United States Coiirts. after cotisultation with the Secretary of Health .
*“and Human Services may determine to. be: of equ1valent accuracy: The court shall consider whether the avallablllty of

.. appropriate substance abuse treatment programis, or an 1nd1v1dual's current or past part1c1pat1on in such programs, war-

- rants.an exception in accordance with United States Sentencmg Commission gu1de11nes from the rule of section 3583(g) :
C118 Uscs. $3583 (g)] when cons1der1ng any action against a defendant who fa1ls a drug test The court may order asa:

~ .- further condition of supervised release, to the extent that' such condition---.

(1) is reasonably related to the factors set forth in section 3553(a)(1) (a)(2)(B), (a)(2)(C) and (a)(2)(D)
- (2)involves no greater deprivation of liberty: than is reasonably necessary-for the purposes set. forth in: sect1on
: 3553(8)(2)(3) @(2)(C), and (a)(2)(D) {18 USCS § 3553(a)(2)(B), (2)(2)(C), and (a)(2)(D)]; and- |
. (3) is consistent w1th any pertment pol1cy statements 1ssued by the Sentencrng Comm1ss1on pursuant/to 28 U, S C.
S 994(a) T ,

- ’_ -:any cond1t1on set forth asa d1scret1onary cond1t1on of probat1on in sectlon 3563(b)(1) through. (b)(lO) and (b)(12)
through (b)(20) [/8 USCS § 3563(b)(1)-(b)(10) and (b)(12):(b)(20)], and any othier condition it ¢onsiders to be appro-"

~ priate. If an'alien defendant is subject to deportation, the.court may prov1de asa cond1t1on of supervised release thathe

. be deported and remain outside the United States, and may ‘order that he be delivered to-a duly authorized immigration ..
official for such deportation. The court may order, as an explicit condition of supervised release for.a person who'is a

¢ -felon and requ1red to register under the Sex Offender Registration and Notification Act, that the person submit his per-

~“son, and any property, house; residence, veh1cle papers, computer, other electronic commumcat1ons or data storage a

‘devices or media, and effects to search at any time, with or without @ warrant, by any law enforcement of probatlon of-

- ficer with reasonable suspicion concerning a.violation of a condition of: superv1sed release.or unlawful conduct by the T
-.person -and by any probat1on) officer in the lawful d1scharge of the ofﬁcer $ superv1s1on funct1ons

R (e) Mod1f1cat1on of cond1t1ons or revocat1on The court may, after considering the factors set forth in sect1on 3553
(@), (@Q)B), @Q2)(C), @Q2)D), (a)(4), (@)(5), (a)(6) and (a)(7) [1 8 USCS § 3553 (a)( D, (a)(2)(B) (a)(2)(C)
L (@)2)D), (2)(4), (a)(5); (2)(6), and ()(D]-- -
-~ (1) terminate a term of supervised release and d1scharge the defendant released at any'time after the exp1ratlon of one:
- V,year of supervised release, pursuant to the: prov1s1ons of the Federal Rules of Criminal Procedure relating to the modifi-
.~ cation of probat1on ifitis satlsﬁed that such act1on is. warranted by the conduct of the defendant released and the inter-
o est of justice;: .- . - : x :
(2) extend. a term of superv1sed release 1f less than the maximum authonzed term was. prev1ously 1mposed and’ may
_ modify, reduce, or enlarge the conditions of superv1sed release, at any time prlor to the expiration or termination of the

. term of supervised release, pursuant to the provisions of the Federal Rules of Criminal Procedure relatmg to the modifi- = © -, o

cation of probat1on and the provisions.applicable to the. 1mt1al settmg of the terms and cond1t1ons of post-release super-

.- vision;

3) revoke a‘term of superv1sed release and require the defendant to serve in prison all or part of the term of: super- o
vised release authorized by statute for the offense that resulted in such term of supervised release without cred1t for time
- prev1ously served: on postrelease supervision, if the court, pursuant to the Federal Rules of Criminal Procedure appl1ca-

- ble to revocation’ of probation or supervised release, ‘finds by a preponderance of the evidence that the defendant Vio-
lated a cond1t10n of supervised release, except that a defendant whose term is ‘revoked under this paragraph may not be
E requ1red to serve on any such revocation more than'5 years in prison if the offense that resulted in the term of super-
_vised release is a class A felony, more. than 3 years in prison if such offense is a class B.felony, more than 2 years in

-prison if such offense is a class C or D felony, or more than one year in any other case; or . : -

(4) order the defendant to remain at his place of residence durmg nonworking hours and, if the court so d1rects to

' Have compliance monitored by telephone or electromc s1gna11ng dev1ces except that an order, under this paragraph may

’ be 1mposed only ds an altemat1ve to incarceration: . e

5 (f) Wntten statement of cond1t1ons The court shall direct that the probat1on ofﬁcer prov1de the defendant w1th a written
" sfatement that sets forth all the conditions to which the term of superv1sed release is subject, and that is sufficiently clear :
and spec1f1c to serve as a gulde for the defendant' conduct and for such superv1s1on asis requ1red :



18USCS§3583

R (g) Mandatory revocatron for possession of controlled substance or ﬁrearm or for refusal to comply w1th drug testmg If L
- the defendanit-- ' E . :
(1) possesses a controlled substance in violation of the cond1t1on set forth in subsect1on (d) H ' ‘
(2) possesses a firearm, as such term is defined in section 921 of this title [18 USCS § 9211, in v1olat1on of Federal ‘
law; or otherwise violates a condition of supervised release prohibiting the defendant from possessing a ﬁrearm
- (3) refuses to comply with drug testing imposed as a condition of superv1sed release; or e
.(4) as'a part of drug testmg, tests positive for illegal controlled substances more than 3 times over the course of 1 year S

the court shall revoke the term of superv1sed release and require the defendant to serve a term of 1mpnsonment not to -
: exceed the max1mum term of 1mpr1sonment authorized under subsect1on (e)(3). : :

: (h) Superwsed release following revocation. When aterm of supervrsed release is- revoked and the defendant is-re- -
quired to serve a term of imprisonment, the court may include a requirement that the defendant be placed on a term of
supervised release after imprisonment. The length of such a term of supervised release shall not exceed: the term ‘of su-

_pervised release authorized by statute for the offense that resulted in the or1g1nal term of superv1sed release less any ’
- :term of imprisonment that was 1mposed upon revocation of supervrsed release :

' (1) Delayed revocation. The power of the court to revoke a term of supervised release for v1olat1on of a condrtron of
supervised release, and to order the defendant to serve a term of imprisonment and, subject to the limitations i in subsec-. -
tion (h), a further term of supervised release, extends beyond the expiration of the term of supervised: release-for any
penod reasonably necessary for the adjudication of matters arising before its exp1rat1on if, before its’ exprrat1on a war-
rant or summons has been issued on the bas1s of an allegat1on of such a vrolatron :

(_]) Superv1sed release terms for terrorism predrcates Notw1thstandmg subsect1on (b), the authonzed term of superv1sed ‘
release for any offense listed in sectron 2332b(g)(5)(B) [I 8 USCS § 2332b(g)(5)(B)] is any term of years or l1fe

» (k) Notwrthstandrng subsection (b) the authorized term of superv1sed release for any offense under sectron 1201 [ 8
. .USCS § 12011 involving a minor victim, and for any offense under section 1591, 2241 2242, 2243;2244; 2245, 2250
2251, 2251A, 2252, 2252A, 2260, 2421, 2422, 2423, or 2425 [18 USCS §1591, 2241, 2242 2244(a)(1), 2244(a)(2)

page3 e s

L 2251,22514,2252,22524, 2260, 2421, 2422, 2423, or 24251, is any term of years not- less than 5, or life. If a defendant e ‘v
- required to register under the Sex Offender Registration and Not1ﬁcat10n Act comm1ts any cnmmal offense under chap- L

u ter: 109A “110;°or 117, or section 1201 or-1591 [18 USCS §§ 2241 et seq., 2251 et seq., 2421 et'seq., 1201, or 1591], for
. which’ 1mpnsonment for a térm longer than.1’ year can be imposed, the court shall revoke the term of superv1sed release:

%~ and require the defendant to serve a term of 1mpnsonment under subsect1on (e)(3) w1thout regard to the exceptlon con="< 7w
- talned therern Such term shall be not less than 5 years.. - : :

 HISTORY:

. (Added Oct. 12, 1984, PL. 98-473, Title I, Ch I, §212(a)(2) 98 Stat. 1999 Oct. 27, 1986 P.L.99:570; T1tleI Sub— el
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“The "Sex Offender Registration and Not1ﬁcat10n Act" referred forin this sect1on 1s T1tle I of Act July 27 2006 P. L
109 248. For full classrﬁcatlon of such Act, consult USCS Tables volumes i y . -

Effectlve date of section: N : : ' SR :
, . This section became effective on the first day of the first calendar month begmmng 36 months after enactment as.
: prov1ded by § 235(a)(1) of Act Oct. 12,1984, P. L 98-473, which appears as 18 USCS§ 3551 note :

“"‘ Ar_nendments:f:' o

1986 Act Oct. 27, 1986 (effect1ve as provided by § 1006(a)(4) of such Act; wh1ch appears as a note to thlS sect1on) in
subsec. (a), inserted " , except that the court shall include as a partof the senténce a requirement that the defendant be -
placed on a term of superv1sed release if such a term is required by statute" in subsec. (b), in the introductory matter,
substituted "Except as otherwise provided, the" for "The"; in subsec (e, subst1tuted the head1ng for one which read: '
"Modification of term or conditions.”, in para. (2), deleted followmg superv1slon, ;) in para. (3 subst1tuted "t1tle .
or" for "title.", and added para. (4). : ’

Act Nov. 10 1986 (effective as prov1ded by § 14(b) of such Act wh1ch appears as a note to th1s sectlon) in subsec

(e), purported to substitute the heading for one which read: "Modlﬁcatlon of term or conditions."; but such amendment - - .

had already been executed by Act Oct 27y 1986, and in para (1) deleted "prev1ously ordered" follow1ng "supervised -
release . . . . ' C

1987 Act Dec 7, 1987 (apphcable as prov1ded by § 26 of such Act which’ appears as 18 USCS § 3006A note) in sub-”
‘sec. (b), in para. (1), substituted "five years" for "three years", in para. (2), substituted "three years' "for "two. years", in -
" para. (3), inserted "(other than a petty offense)"; and in subsec. (c), inserted "(a)(2)(C),": in subsec. (&), in para. (1), in-:
serted "pursuant to the provisions of the Federal Rules of Criminal Procedure relating to the modification of probat1on
.-and, in. para.(2), deleted "after a hearing;" following "(2)" and 1nserted "the provisions of the Federal Rules of Cnmmal'
Procedure relating to the mod1f1cat1on of probation‘and”, in para. (4), inserted", except that a person whose termi isre- -
-+ voked- under this paragraph may rot be requlred to serve more than 3 years in prison if the offense for which the person. -
was convrcted was a Class B felony, or more than 2 years in pnson 1f the offense was a Class C or D felony™:

1988. Act Nov.18, 1988 § 7108, in subsec. (d) in paras (l) and(2), mserted "(a)(2)(C) ; in'subsec, (e), in the intro-
ductory matter, inserted "(a)(2)(C),", in para. (2), added "or" following the semicolon; deleted former para. (3)which .7
- read: "treata violation of a cond1t10n of a term or superv1sed release as contempt of court pursuant to sectlon 401(3) of ;

" this title; or", and redes1gnated former. para. (4)as para. 3).

Section 7303(b) of such Act further (applicable as provided by § 7303 (d) of such Act whrch appears as I8 USCS $
' 3563 note), in subsec: (d), in the introductory matter, inserted"and that the defendant not possess 1llegal controlled sub- :
- stances" and added subsec. (g). -

* Section 7305(b) of such Act further; in subsec (d), in the conclud1ng matter ‘substituted "(b)(20)" for "(b)(19)" in'
subsec (e), in para. (3), purported to delete "o followmg the semicolon, in para. (4), substitute "; ot" for the conclud-
1ng period, and add para. (5). However, §_ 7108 of such Act deleted para. (3) and redesignated f former para. (4) as'para..
~.(3); therefore, "; or" was substituted for the concludlng penod in para. (3) as redes1gnated as the probable 1ntentlon of-

Congress and para @] (5) was added. 1

<

1990 Act Nov 29 1990, in subsec (d)(2) mserted a comma followmg "3553(a)(2)(B)" and in subsec (e) in para (2),
deleted "or" following the sem1colon 1n para (3) subst1tuted " and" for the concludlng per10d and redesrgnated former
" para. (5) as para. (4) - . : v
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1994, Act Sept. 13, 1994 in subsec. (a) mserted "or if the defendant has been convicted for the ﬁrst t1me ofa domest1c

violence crime as defined in'section 3561(b)"; in subsec. {d), in the introductory matter, substituted "unlawfully posseéss

a controlled substance" for "possess illegal controlled substances”, and inserted the sentences beginning "The court shall

order as an explicit.condition . . .", "The court shall also order . . ."; "The condition stated in the preceding‘sentence LR

"The results of a drug test .. .", "A drug test confirmation . . ." and "The court shall consider whether .. ."; in subsec.

(e),in paras. (1) and (4), substrtuted "defendant" for "person wherever appeanng, and substituted para: (3) for.one

* which read: "revoke a term of supervised release, and require the person'to serve in prison all or part. of the term of su--

~ pervised release without credit for time previously served on postrelease supervision, if it finds by’ a/preponderance of

~ the evidence that the person violated a condition of supervised release, pursuant to the provisions of the Federal Rules
of Criminal Procedure that are applicable to probation revocation and to the provisions of applicable policy stateinents
issued by the Sentenc1ng Commission, except that a person whose term is revoked under this paragraph may not be re-

.quired to serve more than 3 years in prison if the offense for which.the person was ‘convicted was a-Class B felony, or "~

- more than 2 years in prison if the offense was a ClassCor D felony, or"; and substituted subsecs. (g), (h), and (i) for. "
3former subsec (g), which read: "(g) Possession of. controlled substances If the defendant i is found by the court’to be in
- the possession of a controlled substance, the court shall términate the term of superv1sed release and requrre the defen-,'
“dant to serve in pr1son not less than one- th1rd of the term of superv1sed release v

» ' 1997 Act Nov 26 1997 (effective one year after enactment and appl1cab1e as prov1ded by § 115(c) of such Act which '
. - -appears as 42 USCS § 14071 note), in subsec. (d), inserted the sentence begmmng "The court shall order as an exp11c1t
_ cond1tlon of superv1sed release for a person descr1bed in section 4042(c)(4) S o v ,

S

‘ 2000 Act Dec 19, 2000, in subsec. (d) mserted the sentence begmmng “The court shall order, as an expl1c1t cond1t1on
of superv1sed release, that the defendant cooperate - _ o C

© 2001, Act Oct. 26, 2001, added subsecv.‘ 0 |

2002 Act Nov. 2 2002 in subsecs. (c) and (e), subst1tuted "(a)(6) and (a)(7)" 'for "and (a)(6)" and msubsec (g) in :
‘para. (2), deleted "or" followmg the concludmg sem1colon in para (3) added " following the concluding semicolon,
: and added para.’ (4). ' ~ : o o S S :

; 2003 Act Apnl 30, 2003 in subsec (e)(3) mserted "on any such. revocat1on in subsec (h) deleted "that is less than ,
the maximum term of 1mpr1sonment authonzed under subsect1on ©Q3)" followmg serve a term of i 1mpr1sonment and
: added subsec (k) ' S

2006. Act March 9 2006 in subsec (), deleted ", the commission of which resulted in, or’ created a foreseeable r1sk of

death ‘or serious bodily injury to another person," followrng "2332b(g)(5)(B)".

Act July 27, 2006, in subsec. (d), substituted "required to register under the Sex Offender Reg1strat1on and Not1ﬁca—

. t1on Act, that the person comply with the requirements of that Act.". for "described in section 4042(c)(4), that the person'
report the address where the person will reside and any subsequent change of residence to the probation officer Tespon-.
sible for supervision, and that the person register in any State where the person resides, is employed, carries on a voca- '

.tion, or is a student (as such terms are defined under section 170101(a)(3) of the Violent Crime Control and Law En-
forcement Act of 1994)." and, in the concludlng matter,; added the sentence beginning "The court-may order,."."; and, in

-subsec. (k), substituted "2243, 2244, 2245,22 50" for "2244(a)(1) 2244(a)(2)" 1nserted "not less than 5,", and added the -
sentence begrnmng "If a defendant requ1red to register . .:".

", Other provisions:
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- Related Statutes & Rules .
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Apphcatlon of section. For prov1s10ns as to the app11cat1on of th1s sectlon see § 235 of Act Oct 12 1984 ‘P. L. 98—
473 which appears as 18 USCS §'3551 note. '

- Effective date of Oct. 27, 1986 amendments. Act Oct 27 1986, P. L. 99 570 TltleI Subt1t1e AL § 1006(a)(4), 100
: Stat 3207-7, provides: "The amendments made by this subsection [amendmg this section] shall take effect on'the date

- of the taking effect of section 3583 of title 18, United States Code [see the effectlve date of section note] N s
- Effective date of Nov. 10, 1986 amendments. Act Nov. 10, 1986, P.L. 99-646, § 14(b), 100 Stat. 3594, prov1des
" "The amendments made by this section [amending this section] shall take effect on the date of the takmg effect of sec-

- tion 3583 of tztle 18, United States Code [see effective date of section note] " : . Sy

Th.lS sectlon is referred to.in 18 USCS §§ 3401 3601 41 01 28 USCS § 994 :
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3B Am Jur2d, Aliens and Cltlzens $1 554

*3C Am Jur 2d, Aliens and Citizens § 2734..
-84 Am Jur 2d, Bail and Recognizance § 160.
214 Am Jur 2d Crzmznal Law § 848

’ Forms ' :
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: 8 Imm1grat10n Law and Procedure (rev. ed. ) ch'111, Civil L1ab111t1es and Cr1m1na1 Offenses § 111 08

~Annotations:
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Val1d1ty of Cond1t1on of Probat1on Superv1sed Release or Parole Restnctmg Computer Use or Intemet Access 4
ALR6th L : » : » :

Law-Review Art1cles _ - S ‘
. Nevin; Scott. The USA Patrlot Act Time To Speak Up [D1scuss1on of T Derden One Year Under the Patrlot Act]
46 Advoc (Boise) 19, December 2003. -

~Brandt; Van Valkenburgh. The. USA Patriot Act The Dev1l isin the Detalls [D1scuss1on of T Derden One Year Un—v R . ’

' der the Patnot Act]. 46 Advoc (Boise) 24, December 2003. .
" Chemermsky Litigation-alerts in the USA Patriot Act: 23"Cal Law 29 Aprrl 2003. : t
. Rosenszweig. Civil Liberty and the Response to. Terrorism. 42 Dug L Rev 663, Summer. 2004
_ - Menendez. De Novo Rev1ew of Sentencmg Departures The End of Koon V. Un1ted States 27 Hamlzne Law Rev 45 7
Summer 2004,
ER - The USA Patriot. Act: Pr1vacy Versus Securlty ina Post—9/ 11 World Sympos1um 29 NC J Intl & Com Reg 595
o Summer 2004.
T Sproule The Effect of: the USA Patnot Act on Workplace Prrvacy 4 9 Prac Law 35 February 2003

¥ Interpret1ve Notes and Dec1s1ons :
. 1. IN GENERAL 1. Generally 2. Const1tut1onal1ty 3 Appl1cab1l1ty 4. —-Effect1ve date 5. --Offenses covered 6
. Duty to advise defendant 7. Validity 8. Length of supervised release 9 --F1ve years or more 10. M1scellaneous

1L RELATIONSHIP TO OTHER LAWS 11. I8 USCS§ 3553 12 18 USCS§ 3563 13. 21 USCS§ 841 l4
b .f’Ass1m11at1ve Crimes Act-15. u. S. Sentencmg Gu1del1nes 16. Mlscellaneous J

REESSI | | B AUTHORIZED CONDITIONS 17. Alcohol and- drugs 18. -—Searches test1ng and treatment 19 Conﬁne- ,
: 'ment in community treatment facility 20. Deportat1on orsurrender to INS 21.--Tolling of period while outs1de country
" 22 Financial reporting and restrictions 23. Firearms 24. Freedom of association 25. Gambling 6. Internet access 27
‘Mental health treatment 28. Notification as to criminal conduct - 29. Occupational restrictions  30; Payment.of fine - 31

‘ 'Repayment of attorney fees 32. Rest1tut1on 33. Restrlct1on of movement 34. Sex offender reg1strat1on 35. Sexually- : .

or1ented places or material 36. Miscellaneous S : : CoE ’ | i
o MODIFICATION AND REVOCATION A Tl o
CUUA Revocatlon of Superv1sed ‘Release ' . : : . .

1. In General 37: Generally- 38. Mandatory revocat1on for drugs ﬁrearms or testmg refusal (8 3583(g)] 39.
S Other part1cular c1rcumstances s . ,

2 Practice and Procedure 40 Jurlsd1ct10n 41 Hearmg 42 Burden of proof

B Other Matters 43: Mod1ﬁcat10n of cond1tlons 44. Early termmauon 45, Extens1on of term 46 M1scellaneous

SENTENCE AFTER REVOCATION 47 Generally 48: Ex post facto clause issues. 49. Impos1t1on of term - -
" of mcarcerat1on 50. --Factors considered 51. --Term greater than maximum. for original offense 52. --Other part1cular ;
“terms 53. Reimposition of supervised release 54. Impos1t1on of 1ncarcerat1on and superv1sed release 55. -—Partlcular
sentences 56. Fine 57. Miscellaneous - RS :

L N GENERAL 1. Generally

Court may tack on penod of supervised release to any term of. 1mpr1sonment author1zed by substantlve crmnnal
©statute, even maximum term. . United States v. Montenegro—Ro;o (1990, CA9 Cal) 900'F2d 1376, op withdrawn, substi--
2. tuted op (1990, CA9 Cal) 908 F2d 425 (criticized in United States v Joseph (1997, CAl RI) 109 F3d 34) and (cr1t1c1zed ‘
h 1n Unzted States v Palomba (1999 CA9 Cal) 182 F3d 1121 99 CDOS 5859 99 Da1ly Journal DAR 7489) ' ;

Sentencmg court has broad dlscret1on under 18 USCS § 3 583(d) to 1mpose cond1t1ons of supervised release that 1t
deems appropriate. United States v Griner (2004 C48 Iowa) 35 8 F3d 979 reh den, reh en banc den (2004 CA8) 2004 '
US App LEXIS 7230. - e : ST , : ‘ ,
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Nothmg in Mandatory Victims Rest1tutlon Act of 1996 codlﬁed at, 18 USCS §§ 3663A 3563 or in. 18 USCS § 3563 :
suggests that Congress intended to alter conditiéns that sentencmg court' may attach to term of superv1sed release under
18 USCS § 3583(d). United States v Deél Barrio (2005, CAS5 T ex) 427 F3d 280. : :

18 USCS § 4101(e) and I8 USCS $4105(b) of transfer statute point to obv1ous conclusion that 18 USCS § 3585
‘should apply to Federal Juvenile Delinquency Act to ensure that juveniles arrested in'U. S. rece1ve same treatment as
Juvemles arrested abroad. Jonah R. v Carmona (2006 CA9 Arzz) 446 F 3d 1 000 '

2. Constltutlonahty , :
: Appl1cat10n to defendant of 1 8. USCS $ 3583 (g) whlch became effectlve after defendant s offense and requ1red

" mandatory term of i 1mprlsonment for certdin violations of siipervisory release, violated ex post facto clause. - United

. States v Parriett (1992, CA4 NC) 974 F2d 523 (cr1t1c1zed in United States v Reese (1 995, CAG6 Ohio) 71 F3d 582, 1995 -
- FED App 361F) and (criticized in United States v Byrd (1 997, CA5 Tex) 116 F3d 770) and (cr1t1c1zed in-United. States v
McGhee (1997 CA6 tho) 1997 US App LEXIS 21113)

Defendant's r1ghts under Double Jeopardy Clause were not violated by h1s prosecut1on for 1llegally reenter1ng Us,,
even though this reentry resulted in revocation of his term of superv1sed release, which was 1mposed as punishment for

-  “earlier drug offense. United States v Soto- Olzvas (1 995 CA9 Cal) 44 F 3d 788, 95 CDOS 1 79, cert den (1 995) 5 1 5 US

"3'1127 132 L. Ed2d 290, 1158 Ct 2289.

Defendant could serve total of sixteen months in pnson after nine- month sentence was 1mposed for v1olat1ng his =
" supervised release, even though statute under which he was convicted prov1des for’ 1mprlsonment not exceeding’ one-
* year," 'since /8 USCS § 3583 authorizes punishment in addition to punishment authorized under substantive statutes, "

= notwithstanding defendant's claim that either he should have been indicted by grand jury pursuant to Grand Jury Clause

of Fifth Amendment or jury trial was required for revocation of his supervised release pursuant to petit Jury Clause of
‘ Szxth Amendment Unzted States v-Colt (1997 CA7 Wzs) 126 F3d 98I - :

: DNA Act; ] 8 USCS. §3583(d), was legmmate exerc1se of congress1onal power under Necessary and Proper Clause,
: ‘regardless of whether DNA Act was construed as civil sanct1on oras law enforcement tool Unzted States v Plotts (2003

L CAIO Kan) 347 F3d 873.

Under Supreme Court’s dec1s1on in Booker only those prov1s1ons of Sentencmg Reform Act that made app11cat10n '
of Sentencmg Guidelines mandatory were excised as contrary to Sixth Amendment; consequently, supervised release .
statute set forth in 18 USCS § 3583 rema1ned const1tut10nally va11d United States v.Coleman (2005 CA8 Ark) 404 F3d
1103.

Because supervised release statute 18 USCS §-3583; remamed valid followmg Booker and district court treated
Sentencmg Guidelines as advisory when it determined defendant's sentence, district court d1d not errby i 1mpos1ng three-
© year superv1sed release term based on judge-found facts. Unzted States v Salter (2005 CA8 Ark) 418 F3d 860, reh den
reh, en banc, den (2005, CA8) 2005 US App LEXIS 20666

When ﬁlndamental 11berty interest is implicated by sentencmg cond1t10n reviewing court must first consider sen- -
tencing goal to which cond1t10n relates, and whether record establishes its reasonableness; it must then consider whether
it represents greater depr1vat1on of l1berty than is necessary to achJeve that goal Unzted States v Myers (2005 CA2 NY)
426 F3d 117. : , _ :

District court's revocation of defendant's superv1sed release based on charges of armed bank robbery, d1d not vio- .
late defendant's Fifth Amendmént due process rights or Sixth Amendment Tight to jury: trial because const1tut1onal r1ghts .
afforded defendant subject to revocation of supervised release for violation of its conditions were not. coextens1ve with™
those enJoyed by suspect-to whom presumpt1on of 1nnocence attached Unzted States v Carlton (2006 CA2 NY) 442 F3d .
802. . , L

District court's inclusion of supervised release under 18 USCS § 3583(e)(3) as part of defendant's sentence for vio-
1at1ng 8 USCS § 1326(a), (b)(2) did not expose defendant to additional punishment above statutory maximum and did
not require 1mperm1ss1b1e judicial fact-finding under U. s, Const. amend. VI because supervised release, its revocation;
and associated penalties were part of original sentence which'* was authorized by fact. of conviction and which requ1red
cons1derat10n of factors under 18 USCS § 3553 Unzted States v Huerta-szental (2006 CA9 Cal) 445 F3d 1 220
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Because revocation of supervised | release and subsequent 1mpos1t10n of addltlonal 1mpr1sonment is, and always has -,
- been, fully. d1scret10nary under U.S. Sentencing Guidelines Manual ch. 7 and 18 USCS § 3583(e)(3) 1t is constltutlonal
i under Booker. Umted States v Huerta-Pimental (2006 CA9 Cal) 445 F3d 1220 ;

" Defendant in supervrsed release revocation proceedmg was -not entrtled to 1nd1ctment by grand jury, to Jury trial, or
: to be found "guilty" of violating terms of his supervised release beyond reasonable doubt; defendant's sentence follow- -
ing revocation was therefore not 1mposed n v1olatron of Sixth Amendment Unzted States v Cordova (2006 ‘CA10 Okla) e

- 461 F3d 1184

‘Unpubhshed Opmlons ‘ o : & N . »T SRR / S

Unpubhshed Supervised release revocation statute, / 8USCS § 3583(e) i constltutlonal and does not vrolate
' Booker on ground that it authorizes Judge to-impose revocation-sentence based on facts judge finds by preponderance of
evrdence Unlted States % Burgara-Montana (2006 CA9 Cal) 2006 US App LEXIS 1 6l 73

Unpubllshed Defendant falled to show that d1str1ct court violated his erth Amendment r1ghts when it sentenced

- him following his conviction for illegally reentering country in violation of 8 USCS § 1326 because (1) imposition of -
supervised release under /8 USCS § 3583 did not implicate Sixth- Amendment since it requlred no judicial fact-fmdmg
and was authorized by miere fact of conviction, and (2) district court had discretion to revoke defendant's superv1sed
release term, and such revocatlon d1d not v1olate Booker Unzted States v Mzranda-Sanchez (2006 CA9 Cal) 2006 US
App LEXIS 16985. o » . . y : .

. Unpubllshed Where defendant appealed her-10- month sentence 1mposed by drstr1ct court followrng revocatlon of
- supervised release; her contention that supervised release revocation-procedure set forth in /8 USCS. $ 3583 and ‘Fed R.
*Crim. P. 32.1(b) was-unconstitutional was foreclosed by United Statesv. Huerta-Pimental, 445 F. 3d 1220 (9th Czr o
2006) Unzted States.v Morales (2006, CA9 Cal) 2006 US App LEXIS 20183 ’ S v '

Unpubhshed ‘Order revokrng defendant's superv1sed release and imposing six- month term of 1mpr1sonment and ad-
* ditional term of supervised release was affirmed because U.s: Supreme Court's:Booker decision, which rendered-U.S.
Sentencmg Guidelines Manual advisory in nature by severing two provisions of Sentencmg Reform Act (Act), didnot - -
. " “affect provision of Act governing. supervrsed release set forth at 18 USCS § 3583 Unzted States v Bonner (2005 CA4 w

vVa) 127FedAppx91 . : MRS o

3. Apphcablhty

Dlstnct court may ot sentence Juvemle whose probatron has been revoked to term of supervrsed release because
_ juvenile must be sentenced as juvenile under /8 USCS § 5037 and supervised release is not a sentencing option, not- .
withstanding government's claim that /8. USCS § 3583 authorlzed terms of superv1sed release Umted States v Sealed
Appellants (1997 CA5 Tex) 123 F3d 232. , : , -

Sentence of home detention followed by three years of. superv1sed release was 1llegal plain language of I8 USCS § '
" '3583(a) and § 5D/.1 compels conclusion that superv1sed release presupposes per10d of nnprrsonment Unzted States Ve
_“Thomas (1998, CA2) 135 F3d 873. » . : '

District court was not precluded under I 8 USCS § 3583 from imposing term of supervrsed release in add1t10n to :
term of imprisonment following, revocation of defendant's probatlon revocations.of probation are not governed by 18
USCS § 3583 but by a'separate provision, /8 USCS ) 3565 Unzted States v Garf nkle (2001 CAI 0 Utah) 261 F3d
1030, 2001 Colo J C 4 R 4340. v

‘ Modrﬁcatlon of superv1sed release was afﬁrmed because proh1b1tron agamst contact with certam 1nd1v1dua1 was not

: 1mposed as pumshment for defendant's previous cfime involving sexual exploitation . of child, but rather was based on-
district court's assessment--after considering history and characteristics of defendant pursuant to / 8 USCS §5'3583(e), -
3553(a)(1)--that-condition would help to deter defendant from further crrmmal conduct and protect pubhc from: further

o crimes. Unzted States v Sines (2002 CA7 Ind) 303 F3d 793

. Where defendants moved to have court correct their alleged 1llega1 sentences d1str1ct court used de novo: standard
“to review those portions of magistrate Judge s report and recommendation to which defendants objected and adopted

report and recommendation finding that; under Fed. R. Crim. P. 35; it did not have authorlty to-correct sentences, case
relred on by defendants regardmg rmpos1tron of superv1sed released was superceded by statutory amendments to I 8
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USCS $ 3583 and sentences d1d not vrolate Ex Post Facto Clause Umted States v White (2002 ED Mzch) 295 F Supp

2 709, accepted adopted objectron overruled mot1ons ruled upon (2003 ED M1ch) 295 F Supp 2d 709

: Unpubllshed Oplmons :

Page 10

Unpubl1shed Defendant s sentence for v1olat1ng 8 USCS § 1 324(a)(1 )(A)(zz) and 18 USCS § 2 was. vacated and case o i

“was remanded where district court's Booker error was not harmless; however, since defendant had already served his
sentence, only practlcal relief was that prov1ded in /18 USCS § 3583 (e). Umted States v Rodrzguez-Munoz (2006 CA5
Tex) 2006 US App LEXIS 10900. '

Unpubllshed Trral court did not errin 1mpos1ng upon ‘defendant several sex offender supervised release cond1t1ons .

1ncludmg registration as sex offender under applrcable state law, even though conditions did not relate to current of-
- fenses to which he pled guilty; conditions related to defendant s critinal history-and characteristics, and-defendant did
not.show that conditions imposed involved greater deprivation of l1berty than was reasonably necessary.for purposes of

sentencing or that they were 1ncons1stent with any pertment pol1cy statements in federal Sentenczng Gutdeltnes Untted ‘

- Statesv Vinson (2005 CAIO) 147 Fed Appx 763
’ ‘--Effectlve date

© Terms of superv1sed release may not be 1mposed under Ant1-Drug Abuse Act of 1986 for offenses comm1tted prior

to November 1, 1987, since 18 USCS § 3583 did not become effective until that date. United States v Whitehead (1988,

CA4 Md) 849 F2d 849, reh den, en banc (1988 CA4) 1988 US App LEXYS 11120 and cert. den’ (1988) 488 US 983,102 '

LEd2d566 109SCt534 : o O A Lo ,
' Delayed effect1ve date for 18 USCS § 3583 does not extend to other provisions of Narcot1cs Penalt1es and En— '

L /forcement Act, wh1ch became effective on enactment.. United States v Padtlla (1 989, CA8 Mo). 869 F2d 372, cert den S

3 ‘(1989) 492 US909 106LEd2d572 109SCt 3223.

1987 amendment increasing max1mum penod of supervised release for felony escape from 2t03 years was appl1— o

 cableto defendant who escaped prior to amendment's effective date but was not captured until after that date.. United"
- States v Vanover (1989 CA6 Mich) 888 F2d 1117, certden (1990) 495 US 934 109 L Ed 2d 506, 110.8 Ct 21 77

D1str1ct Court was authonzed under 18 USCS § 3583 to impose term of superv1sed release in addition to prison sen—‘ .

ténce in sentenc1ng defendant convicted of narcotics conspiracy under 2/ USCS § 846, where conspiracy:was operative . .-

after November 1, 1987, but terminated prior to 1988 amendment of § 846 ‘United States v Osborne (I 991, CA7 Wls)
931 F2d 1139, reh den (1991 CA7) 1991 US 4pp LEXIS 12532 ‘ :

Term-of superv1sed rélease commenced when defendant ‘was released from pnson on regular parole and thus de-

fendant did not violate his supervised release term'which had explred before alleged infraction occurred, notwithstand-
ing government‘s claim that supervised release did not commence unt1l regular parole had exp1red Umted States v Ret-
der(1996 CAIONM) 103 F3d 99. Sl : ; L

- Term of supervised release of defendant sentenced to twelve months in pnson followed by three year term of su-. -
‘perv1sed release began on date she was released from prison-pursuant to 18 USCS § 3624 and not on date she was sen-

tenced, although defendant was free on bail for two years pending appeal since defendant was not subject to: terms and. .
conditions of her supervised release during period when she was free on bail. Umted States v Malandrzm ( 1999, CA9 o

Cal) 177:F3d 771, 99 CDOS 3679, 99 Daily Journal DAR 4739. ,
Appl1catron of 18 USCS § 3583 (h) was pla1n error because defendant’ comm1tted last bank robbery on: June 30

1993 more than year before §. 3583(h) became effective; § 3583(h) became: effective-on September-13, 1994, and is not s

retroact1vely applicable to defendants who committéd their underlying offense prior to September 13; 1994 Umted '
States % Gresham (2003 CAll Ga) 325 F3d 1262, 16 FLW Fed C 459 : : :

Three -year superv1sed release port1on of consprrators sentence is upheld, eveni though offense was commrtted in-
:11/87 and 21 USCS § 846 conspiracy statute-was not amended to authorize-special parole term/superv1sed release sen-

tencing until 1988, because previous amendment to /8 USCS § 3583(a) had already permitted inclusion of term of su- -

pervised release after imprisonment as, to every: felony or rmsdemeanor commrtted after 11/1/87. Umted States v
Wallendorf(1990 ND 1) 737FSupp 1018./ - -

. Upon revocation of armed-drug trafficker's supervrsed release for several posrtrve tests for cocaine: use; court wrll :
apply 18 USCS § 3583 (e) which would perrmt court discretion to refuse optron ofi 1mprlsonment 1nstead of § 3583(g)
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. »which would mandate at; least one year's 1mpr1sonment where acts of ﬁrearm and drug trafﬁckmg for which he was

convicted took place in November 1988, § 3583(g) became law in December 1988, and sentence was, determined after "
guilty plea in October 1989, because appllcatlon of § 3583(g) to. trafficker. ‘would be both retrospective and disadvanta-

g . .geous to' him, and would violate ¢ommand of Ex Post Facto Clause. United States v Flora (1993, WD Ky) 81 OF Supp :

841 (cntrcrzed i United States v Reese (1 995 CA6 tho) 71 F3d 582 1 995 FED App 361P) :
s, --Offenses covered o . , ‘

Although 18 USCS §924 mandates maximum sentence of 5 years for carryrng ﬁrearm during drug trafﬁckmg
crime, statute did not preclude court from sentencmg defendant to 5 years imprisonment and 3 yéar term of- supervrsed L
release "after imprisonment" under /8 USCS § 3583. United States vRobertson (1 990, CA9 Or) 901 F2d 733, cert den L
(1990) 498 US 962, 112 L Ed 2d 405, 111SCt395 ’ o

- Defendants convrcted of aiding and abettmg submission.of fraudulent documents were properly sentenced to terms
of supervrsed release under /8 USCS § 3583, even though statute v1olated did not prov1de for supervrsed release
Umted States v Camacho—Domznguez (1990, CAS5 Tex) 905 F2d 82. el

“Term of supervised release was properly 1mposed under authorlty of 1 8 USCS § 3583 for consp1racy to possess

.- ‘with intent to distribute in excess of 1,000 kilograms of marijuana, even though drug conspiracy statute at time of of-. . -
. fense provided only for pumshment by fine or 1mpnsonment Umted States v Van Nymegen ( 1 990 CA5 Te ex) 91 0F2d- o
", 164 s ‘ : .

, Imposmon of term of superv1sed release on defendant conv1cted of consp1racy to possess w1th 1ntent to d1str1bute
cocaine in violation of 27 USCS § 846 was authorized by 18 USCS § 3583, despite defendant's claim that superv1sed
- release was not permissible penalty under § 816. United States v Jordan (1990, CA9 Cal) 91 5F2d 563 (criticized in

" United States v Jones (1995, CA5 Tex) 56 F3d-581) and (criticized in United States v Spring (1996, 'CA10 Utah)-80 F3d-.
" 1450, 44, Fed Rules Evid Serv 395) and (criticized in United States v Westbrook (1997, CAS5 Tex) 119 F3d 1176) and
: (cr1t1c1zed in United States v Santiago-Becerril (1 997 CAI Puerto Rico) 130 F 3d 11, 48 F ed Rules Evid Serv 27)

Court was authorized under I 8 USCS § 3583 to sentence defendant conv1cted of consplracy to possess: w1th 1ntent
to distribute 2 kllograms of cocaine to 16 months supervised release in addition to prison term; although terms of 18
- USCS § 846 that applied to defendant do not expressly permit term of supervised release, they also do not prohibit such
term. United States v Schanmng (1991, C49 Arlz) 941 F2d 807 91-CDOS 6060, 91 Dally Joumal DAR 9397.

_ Guidelines section 5D1: l(a) and /8 USCS $ 3583 prov1ded authority to sentence defendant conv1cted of drug con=
. spiracy under 21 USCS § 846, which did not authorize supervised release, notwithstanding- defendant s claim that this
‘rendered amendment to § 846 redundant and superfluous; amendment made all penalties available for substantive nar- .
cotics crlmes applrcable to consp1rac1es Rodrzguez v Umted States (1 991 CAZ NY) 951'F. 2d 26

Court acted within its discretion in 1mposmg supervrsed release term under 1 8 USCS § 3583 on defendant con-
v1cted of continuing criminal enterprise and obstruction:of justice, even though statutes ander which defendant was’
convicted did not even mention supervised release. United States v Allen (1994, CA10 Colo) 24 F3d 1180, cert den
- (1994) 513 US 992 130 LEd 2d 404 115 S Ct 493 and post-convrct1on rel1ef den (1998 CA10 Colo) 1998 Colo J CA
R 800. . ,

» Defendant was precluded from cla1m1ng that d1stnct court erred in sentencmg h1m to ﬁve -year term of supervrsed :

release under 18 USCS § 3583 follow1ng his cenviction upon ‘guilty plea for contempt under 18 USCS § 401(3) because y

. -any error in imposition of supervised release was invited error for purposes of Fed. R. Crzm P. 52(a) in his'plea agree- " .
" ment and at plea collequy, defendant expressly acknowledged that district court could i impose term of superv1sed release - i

up to five years,.and at sentencing, defendant's counsel repeatedly requested that in lieu of additional jail time district 7

court sentence defendant to time served followed by superv1sed release. Umted States v Love (2006 CAl I F la) 449 F3d~

- 1154 19FLWFedC550 . ~ )

Term "statute," as referenced in 18 USCS § 3583 (a), mcludes in. probatron revocatlon context statute of defen— iy

dant's underlying conviction; sentence that is 1mposed upon revocation of probation is pumshment for or1g1nal ¢riminal

‘offense rather than for-coriduct that leads to revocation, and superv1sed release térm can be imposed when probatron 1S .
revoked, if such term is allowed under penalty statute appllcable to. underlylng offense Umted States v Mztsven (2006
CAll Fla) 452 F3d 1264 19FLWFedC693 : , R :

¥
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Dlstnct court did not commit legal error or exceed its statutory authority when it imposed three year supervised re- .
lease term on defendant after revoking his probation because (1) defendant was placed on probation after pleading : -
guilty to violating 2/ USCS § 846;(2) 21 USCS.§ 841(b) (1)(C), which was’ penalty provision for defendant's drug—
related offense; required that term of supervised release be imposed whenever prison term was imposed; 3) § -

‘ 841(b)(1)(C) was relevant and controlling because sentence that district court imposed, following probation of. revoca- _
~tion, was punishment for defendant's underlylng offense 4) mandatory supervised release provision ¢ of § 84l(b)(l)(C) '
- was invoked because pursuant to /18.USCS § 3565(b) district court was required to impose prison term on defendant . -

after revoking his probation; and (5) 18 USCS § 3583(a) also allowed for imposition of supervised release term on de-.

fendant bécause such term was requlred by 21 USCS § 841(B)(1)(C), penalty statute for defendant’s underlylng convic-

tion,’ Umted States v Mitsven (2006, CAII Fla) 452 F3d 1264, 19 FLWFed C 693

‘In trespasslng on federal naval property, defendants comm1tted petty offenses under /8 USCS § 1 9 makmg 1mpos1—
tion of supervised release as part of sentence 1mproper under 1 8. USCS § 3583 (b) (3). Unzted States v F alu (2000 DC .

"Puerto Rico) 129 FSupp 2d 424.

6. Duty to adv1se defendant

‘Failure to advise-defendant; who was sentenced to 25 years and three years of superv1sed release that hlS sentence

~might include period of supervised release, required reversal, and Court of Appeals was not at liberty to remove three

'year period of supervised release and leave defendant with'sentence of 25 years, since 18 USCS § 3583(a) mandates

~ -imposition of period of supervised release.  United States v Bounds (1991, CAS La) 943 F2d 5 41, appeal after remand,
" remanded (1993, CAS La) 985 F2d 188, reh, en banc, den (1993, CAS La) 990 F2d 628 and reh, en-banc, den (1993,

CAS5La) 990 F2d 628 and cert den (1993) 510 US 845, 126 L Ed 2d 98, 114 S Ct135, reh den (1993) 510 US 1003, 126 '

LEd2d 482,114 S Ct 584 and. (cr1t1clzed in United States'v Edwards (1997, CA7 1ll) 1 05 F3d 1179) and (cr1t1c1zed in

867).

“Failure to order or provide written statement of condltlons of superv1sed release does not: automatlcally result in-

: ah111ty of sentencing court.to revoke superv1sed release based on violation of one of its conditions; purpose behind writ-

ten requirement in /8 USCS § 3583(f) is to provide guide for defendant's conduct and:for such superv1s1on asisre-

: qu1red Umted States v Felix (1993 €48 an) 994. F2d 550.

Pet1t10n to revoke defendant's superv1sed release gave defendant adequate not1ce that government would seek to |

. prove that defendant had used and thereby possessed cocaine, and thus 18 USCS § 3583(g). was properly applied, even

though defendant did not spec1ﬁcally allege that defendant: "possessed" controlled substance Umted States v McAfee B

(1993, CA10 NM) 998 FZd 835

* In-advising defendant of max1mum penalty to which he.or she is subject prior to acceptance of gullty plea; district

" court must tell defendant not only of appllcabrlrty of term of supervised release but also that vrolatlon of term resultlng
" infrevocation: requires defendant to serve in prison all or part of term of supervised release without credit for: time served

‘originally allowable term, and since maximum term of restricted liberty defendant faced was less than 40-year sentence - -

post—release pursuant to. /8 USCS $ 3583(e) (3).. Umted States v Osment (1994, CA8 Ark) 13 F3d 1240.

" Defendant's plea was not 1nvalrd on grounds that court d1d not inform hlm that his term of supervrsed release could
be extended potentially to life-long term, since’ defendant's supervised release could only be extended up to maximum - :

to which he believed he could be sentenced, any error by sentencing court in explalmng term of supervised release was -

~harmless..United States v Fuentes-Mendoza (1995, CA9 Ariz) 56 F3d 1 113, 95 CDOS 4191, 95 Darly Journal DAR
7222, cert den (1995) 516 Us 925 133 L. Ed 2d 227, 116 S Ct 326. -

“.Court did not properly, order defendant's deportatlon as condrtron of supervised release pursuant to 18 USCS $

,3583 (d), where defendant was niot afforded adequate notice or opportunity at his sentencing hearing to.respond to pro-
_. ‘bation officer's recommendation that he be deported, and, in fact, defendant was apparently never even made aware of
_ basis for recommendation. United States v Oboh: (1995, CAll Ga) 65 F3d 900 9 FLWFed C 543 reh en banc gr va-

»/r'cated (1995 CAlL Ga) 70.F3d 87, 9 FLW Fed C 651.

Defendant was entrtled to receive reasonable presentence notice, either from presentence report, a pre-hearlng sub=

; mission from the govemment or the district court itself, that a spec1al condition of supervised release requiring him to
. register as a sex offender was a poss1b111ty Umted States y Bartsma (1 999, CAl 0 Kan) 198 F. 3d 1 1 91,1 999 ColoJ.C A
"R 6432

United States v. Lewzs (1997, CA3 Pa) 113 F 3d 48 7)-and (cr1t1c1zed in Umted States v Medzna (1 998, CA5 T ex) 161 F3d L i
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D1str1ct court erred in sentencing defendant to three year perlod of superv1sed release since: defendant Wwas con- ¢

o vv1cted of misprision of a felony, which is pumshable by a prison term.not to excéed three years andis a Class E felony ch

pursuant to 18 USCS § 3581, and term of supervised release for a Class E felony is not more ‘than one year pursuant to " :

PR 18 USCS § 3583. Umted States v Shabazz (2000 CA7 Wis) 230. F3d 899,

- Fact that defendant did not receive notice of conditions of defendant‘s superv1sed release in wntlng as’ requlred by L

18 USCS §:3585(f) and that defendant might not have réceived information required under 1 8USCS§ 3603(1 )-did notf ;

‘preclude district court from revoking period of superv1sed release when defendant committed another crime and vio- -’
“lated conditions, pamcularly where there was evidence that defeéndant knew of conditions to- release. Unzted States v

Ortega-Brito (2002,.CA9 Cal) 311 F3d 1136, 2002 CDOS 11430 12002 Da1ly Joumal DAR 13299 cert den (2003) 339

: US950 156LEd2d642 123SCt2627

' In context of cnmmal sentencmg cond1t1on knowledge that condltlon of Internet access prOhlblthIl ‘was in prospect
would have enabled parties to discuss such options intelligently, and sentence was vacated where defendant was not

“vafforded such notice and where condition entailed greater depr1vatlon of liberty than was reasonably necessary for pur-- s

: poses ‘of sentencmg art1culated in /8 USCS $ 3553(a)(2)(B) (D) Unzted States v Scott (2003 CA 7Ill) 316°F, 3d 733.

, District court abused its discretion in revokmg defendant s superv1sed release upon his subsequent v1olatron of § i
USCS§ 1 326 because defendant was not given written notice of conditions of supérvised release as was requ1red under

18 USCS §§ 3603(1), 3583(f) and was not orally advised by sentencrng court of prohlbrtron agarnst commission of an-

: other federal crime. Unzted States v Ortuno-Hzgareda (2005 CA9 Ariz) 421 F3d 91 7.

N R
Evrdence regardlng pract1ce of sentencmg Judges does not establrsh that defendant recerved notice of any cond1— .

: - tions of. superv1sed release; failure to adhere to congress1onal mandate under /8 USCS $§ 3603( 1), 3583 () to prov1de
" written notice of such conditions should be excused only when there is specific evidence that defendant received actual - .~

* “notice of condition, violation of which: formed basis for revocatlon of his superv1sed release. Unzted States v Ortuno- cel
o ;Hzgareda (2005, CA9 Ariz) 421 F3d 917 )

Defendant rece1ved notice, pursuant to F ed R. Crzm P 32(h) of poss1ble hfe term of supervrsed release for pro-
duction and possession of child pornography through. presentence report, which referenced 18 USCS. § 3583 (k) and pol-~
icy statement'in USSG § 5D1.2(c), through his rearraignment, and through government s not1ce of intent to seek upward
departure Unzted States v Allison (2006 CA5 Te ex) 447 F3d 402 :

Supervrsed release is revoked due to defendant's commiission of crime, even though colrt and probatron ofﬁcer L
failed to follow precisely edicts of /8 USCS § 3583 and defendant. contends with some force that he never received writ-
ten copy of terms of his supervised release, because release can be revoked anyway since both court and probation offi- -
cer orally advised, and defendant should have known as citizen that he could not violate law whrle on supervrsed re-
lease Umted States'v Johnson (I 991, DC Tex) 763 F Supp 900. -

18 USCS $ 3583(1) presumes that sentencing court would not read at sentenc1ng each of standard cond1t10ns im-"
posed on defendant, and would leave administration of supervision to duly authorized probation officer, thus precluding -
determination that terms of supervised release provided to defendant by his probation officer. constituted var1ance with
oral sentence 1mposed United States v.Crea (I 997, ED NY) 968 F Supp 826: -affd sub nom Umted States v T ruscello :
(1999 CA2 NY) 168 F3d 61, cert den (1999) 528 US 933 145L Ed 2d'261, 120 S Ct 335 :

Unpubhshed Oplnlons ' _

Unpublrshed Defendant s assertion that he lacked fa1r notice of risk of exposure for v1olat10n of supervrsed release o
lacked merit because statutory provisions of 18 USCS §. 3583 were listed in his presentence report and his parole ofﬁcer.
and federal public defender carefully explamed to him conditions of his supervrsed release, mcludmg, presumably, that
he could be imprisoned for v1olatmg them United Stdtes v Elkshoulder (2004 CA9 Mont) 11 9 F ed Appx 85 7

7. Validity ‘

Dlstr1ct court could order supervrsed release under 1 8 USCS § 3583 (a) in add1t1on to max1mum tenn of 1mpr1son- a8
ment avarlable by statute. Umted States v Jenkzns (1995, CAl1'Ga) 42°F. 3d 13 70 8 FLW Fed C 977.

* Senterice of home deténtion followed by three years. of supervrsed release was illegal; plain language of 18 USCS §

3583(a) and'§ 5D1.1 compels conclusion that supervrsed release presupposes penod of 1mprlsonment Umted States v ‘;
Thomas (1998 CA2) 135 F3d 873 : :

\',
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D1str1ct court had no Junsdlct1on to enterta1n e1ther defendant‘s motion to invalidate restitution order on grounds ;

" that court 1ncorrectly delegated task of determining schedule for restitution payments to probation office or ‘govern-

" ment's cross-motion that conceded court had mcorrectly delegated task and. moved court to set restitution payment

- 'schedule, since 1 8 USCS § 3663(g) and § 3583(e)(2) do not provide a ]urlsdlctlonal basis for court's order; district court

does not have authonty to mod1fy rest1tut1on order on ground of 1llega11ty Untted States v Hatten (1 999, CA5 La) 167 5
F. 3d 884. ‘ ‘ S
Defendant‘s appeal of condltlons of h1s superv1sed release 1mposed after he pled gullty to transportlng minor in in-

" terstate commerce for 1llegal sexual activity was dismissed because there was also.no allegation that district-court farled-“- o

~ to comply with Fed. R. Crim. P. 1 1 in-accepting defendant's guilty plea, defendant did not claim that he failed to’ enter
. into appeal-waiver knowmgly and voluntanly, ‘or that superv1sed release condltlons constltuted miscarriage. of justice”
: because they were based on some constitutionally impermissible: factor; such as race; as such conditions were not sub-
"'ject to review on appeal.” Untted States v Andis (2003 CA8 Mo) 333 F3d 886 cert den (2003) 540 US 997 157 L'Ed 2d
: _398 124 S Ct 501. .

D1str1ct court erred in imposing mandatory antlpsychotlc medlcatlon as cond1t1on of defendant's superv1sed release
followmg entry of defendant's guilty plea to one count of transmlttmg communication in interstate commerce containing .
- threat to injure person of another in violation of /8 USCS §.875 (©); district court erred i in fallmg to follow 1 8 USCS $
3583(d)(2) when it 1mposed condrtron United States v thhams (2004 CA9 Or) 356 F3d 1045. '

Congress in 1 8 USCS. § 3583 authorized penod of superv1sed release to be 1mposed 1n add1tlon to maxrmum term R

-of imprisonment; thus 1mpos1t10n of 5 year statutory maximum for ¢ consptracy to d1str1bute heroin to be followed by 3

. year period of supervised release was not illegal sentence, even though defendant was potentrally exposed’ to total of 7.
years incarceration.. United States v.Jamison (1 991, App DC) 290 US App DC 83, 934 F2d371.

Conv1cted marijuana d1str1butor s challenge to 1mpos1tlon of 3-year term of superv1sed release pursuant to 18. USCS
- § 3583 must fail, where /8 USCS § 3583 in conjunction with 21 USCS § 841 call for superv1sed release after imprison-

o ment and sentencing guidelines require its imposition when mandated by statute, ‘because- superv1sed release supplement

-7 " to sentence is constitutional and was constitutionally- 1mposed Untted States vAlamtllo (1 990 DC Colo) 754 F Supp o
" 827, affd (1991, CAl10 Colo) 941 F2d 1085. T S N T T : :

28 USCS ) 2241 was proper method for challengrng dec1s1on of federal Bureau of Pnsons to deny inmate cred1t on
 his federal sentence for time served, however, district court in New York did not have: authorlty to modify- sentence 1t
- -imposed by detention that was spent.in Pennsylvania that was related to earlier sentence 1mposed by district court in"
o Pennsylvama inmate could not recéive "double credit" for t1me served in New York on state sentence and on federal
: sentence. Dent v Zenk (2005 ED NY) 408 F Supp 2d 1 03. : i o

» : Unpubhshed Oplnlons

Unpubhshed District court had authorlty to impose term of’ superv1sed release against defendant after he pled
gullty to drug and firearms offenses, because Sentencing Reform Act and /8 USCS § 3583; wh1ch authonzes 1mpos1t10n ‘
of term of supervised release, had not been invalidated and three- -year term of supervised release was requ1red under 21 o
USCS s 841(b)(1)(C) United States v Corbett (2005 CA4 W Va) 144 Fed Appx 979. . o fnlm

: Unpubllshed D1str1ct court did not:.commit erth Amendment Booker error by 1mposmg term of superv1sed release :

when. it resentenced defendant as Booker did not mval1date Sentericing Refonn Act in its entirety, but rather, Un1ted -
" States Supreme Court excised two prov1s1ons 18.USCS § 3553(b)(1 ) and 18, USCS $ 3742(e) and left rest: of Act intact, "~
) 1nclud1ng 18:USCS § 3583, provision which authorized- imposition of term of superv1sed release; and three- -year term of

- supervised- release was requlred under 21.USCS § 841 (b)(] )(C) Untted States v Johnson (2005 CA4 W Va) 149 Fed

Appx 229, cert den (2006, US) 74 USLW3543

Unpubllshed Confinement in commumty correctrons fac111ty remains pemntted condrtron of superv1sed release

L Untted States v Huﬁ‘man (2005 CA10) 146 Fed Appx 939.

8. Length of superwsed release

Although language of 18 USCS ) 3553 (b) is broad enough to allow D1str1ct Court to depart upward from gulde- .

- lines' superv1sed release terms, District Court may not exceed statutory maximum as prov1ded in 18 USCS § 3583(b);:

_-District Court, however, may impose consecutive terms:of superv1sed release: United States v Saunders (1992, CA8 -
'Mznn) 95 7 F2d 1488, reh en banc den (1992 CA8) 1992 US App LEX]S 691 0 and cert den (1 992) 506 US 889 121 L
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' Ed 24187, 113§ Ct 256 and cert den (1993) 506 US 1058, 122 L Ed-2d 143,113 S Ct 991, subsequent dpp, motion g,
~ . motion-den (1994, CA8'Minn) 1994 US App LEXIS 21313, subsequent app, motlon gr, motlon den (1994 CA8 an)
1994 US App LEXIS 21322,

Defendant conv1cted of possessing methylamlne w1th intent to manufacture methamphetamme a Class C felony, SR
) was 1mproperly given four year term of supervised release: because maximum for Class C felony is not mor¢ than three -

‘years and although defendant procedurally defaulted thls claim, re11ef would be granted since 18 USCS ) 2255 ex-
" pressly makes relief available if senterice was in excess of maximum authorlzed by law." Unzted States v Wzlson (1 993
: CA8Ark)997F2d429 .' - T S R , . _ ;, S

Impos1tlon of two year term of superv1sed release to follow ﬁve year sentence of 1mprlsonment was proper since

it was within three year term authorized by 18 USCS § 3583 (b)(2) and § SD1. 2(b)(2) notw1thstand1ng defendant's cla1m"
- that statute mandated maximum of five year term of i 1mpr1sonment and that term of: superv1sed release would result in
‘ addltlonal ‘imprisonment. United States v Watkms (1994, CA8 Mo) 14 F 3d 41 4

. Dlstnct court was w1thout authority to impose supervrsed release term of less than two years for Class C felony
pursuant to § 5D1.2(a)(2), in resentencing defendant on remand, even though defendant had served time in excess of -
_ gu1de11nes range; supervised release begins day person is releaséd from imprisonment, and does not run during ¢ any pe-

riod in which person is 1mpr1soned in connection with conviction for federal crime under 18 USCS § 3624(e). United.

~States v Douglas (1996, CA8 Iowa) 88 F3d 533 (cr1t1c1zed in Johnson v Umted States (1 998 CA6 Mzch) 1 5 4 F. 3d 5 69 ‘
: 1 998 FED App 261P). ‘

Criminal contémpt should be class1f1ed for sentencmg purposes accordmg to apphcable Gu1de11nes range for most
nearly analogous offense, and since district court found obstruction of justice, with gu1delmes range of 6 12 months, to -
be most nearly analogous offense, défendant's contempt. conviction is Class A m1sdemeanor under class1f1cat10n scheme
pursuant to 8 USCS § 3559, and as such, it is subject to $ 25 special assessmént pursuant to./8 USCS:$§ 3013 and no

- Defendant should have rece1ved max1mum one- year term of superv1sed release for mlsdemeanor under 18- USCS §

3583 (b)(3) because defendant failed to appear in connection with sentence for misdemeanor, which was subject- to only
m1sdemeanor charge pursuant to I8 USCS §31 46 Unzted States v Leaphart (1 996, CA2 NY) 98 F. 3d 41 '

Deportation does- not termmate sentence of supervrsed release and thus dlstnct court did not err in addmg two
points pursuant to § 4A1.1(d).for defendant's illegally reentering U.S while on superv1sed release, even though he had .

" been deported LUmted States v Akmyemz (1997, CA7 1) 108 F3d-777.

D1str1ct court properly : refused to order defendant's term of: superv1sed release to have begun on date h1s two con-

tive sentence was vacated, and /8 USCS § 3624 provides that term of supervised release commences on date | person is

. released from imprisonment; however, defendant can ask court to grant early termination of his supervised release in

_ mterests of justice under /8 USCS § 3583(e) Unlted States v Joseph (1997 CAI RI) 109 F3d 34

D1str1ct court did not abuse its d1scret10n in deny1ng defendant's motlon to reduce his term of superv1sed release o

] under 18 USCS '§ 3583 on grounds that his sentence had been nnscalculated and that he. had stayed in-prison too long,
_.since court followed statutory. mandate o consider defendant's conduct and interest of j Justlce 18 USCS §. 3583 (e)al- . -
* lows conduct-based i 1nqu1ry into continued necessny for superv151on after individual has served orie full year on super- K

vised release, but does.not prov1de mechanism for collatéral attack onan md1v1dual's orrgmal unappealed sentence

- United States v Pregent (1 999, CA4 NC) 190 F3d 279

Drug defendants terms of superv1sed release must be’ reduced to maximum term allowable under 18-USCS § 3583

o apphcablllty of uU.s. Supreme Court's Apprendi decision, which announced constitutional principle that other than’ fact

of ‘aprior conv1ct10n any-fact that increases penalty for a crime beyond the prescribed: statutory maximum must be .

" submitted to-a jury and proved beyond a reasonable doubt. United States v Meshack (2000, CAS Tex) 225 F3d 556, 55+ -
‘Fed Rules Evid Serv 500, cert den (2001) 531 US 1100, 148 L Ed2d 716,121 S Ct 834 and (cr1t1c1zed in United States v.

. Norris (2001, ED NY) 128 F Supp 2d 739) and (criticized in United States v Pratt (2001, CA4 SC) 239 F3d 640, 56 Fed
. 'Rules Evid Serv 688) and. reh gr, in part, amd (2001, CAS Tex) 244 F3d 367, certden (2001) 534 US'861, 151 L Ed 2d".
,='94 1 22 SCrl 42 and subsequent app (2003 CA5 Tex) 73 Fed Appx 1 5 and (ovrld as stated in Umted States v Randle

’ 3 current sentences ended, since defendant.was not actually released until thirty-nine months later when his third consecu-- - Sl

“for crack ¢ cocaine possession which does not require some showmg of drug amount, since terms were calculated by dis- - :
trict court based on its determination of amount of drugs by a preponderance of the évidence, and govemment conceded . -
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(2002 CA5 Tex) 304 F3d 373) and (criticiZed in State vBenenatz (2002 App) 203 Ariz 235, 52 P3d 804 381 Arzz Adv S

_ Rep 3) and (cr1t1c1zed in’ Umted States v Newborn: (2003, CA6 Te enn) 71 Fed Appx 557).

, District court did not commit plain error by sentencmg defendant fo concurrent ﬁve years terms of superv1sed re-.
: lease although defendant's conviction under 27 USCS § 841 (b)(] ) (C) is a Class C felony and 18 USCS § 3583(b)(2)
- allows a maximum of three years' supervised release for Class C felonies except as othérwise provided and amended §
" USSG 5D1.2(a) prov1des that supervised release term shall not be more than three years for Class C felony, since nei--
“ther § 5D1.2(a) nor § 3583(b)(2) restrict 21 USCS § 841 (b)(1)(C), whiich provides that term of superv1sed release should
. be at least 3 years. United States v Heckard (2001, CA10 NM) 238 F3d 1222, 2001 ColoJ C A R:323, 56 Fed Rules .
Evid Serv 245 (cntrcrzed in State v Benenati (2002, App) 203 Ariz 235, 52. P3d 804, 381 Arzz Adv Rep 3) B

‘Defendant's five- -year superv1sed release term d1d not v1olate Apprend1 because it-was above three-year max1mum

‘ ;for Class C felonies identified in /8 USCS § 3583(b)(2); specrﬁc superv1sed release provisions-of 21 -USCS s 841, under '

* which defendant was convicted, trumped more general provisions in /8 USCS: § 3583(b)(2). United States v Sua (2002

B .CA9 Hawaii) 307.F3d 1150, 2002 CDOS 10284, 2002:Daily Journal DAR 11847, 59 Fed Rules Evid Serv 1126, cett

den (2003) 537 US 1221, 154 L Ed 2d 1078, 123 S Ct 1327 and cert den (2003) 538°:US 1007, 155 L Ed 2d 840 123 S -
Y Ct 1919 and (cr1t1c1zed in United States v Thomas (2004, CA9 Cal) 355 F3d 1191) g ;

. Although district court commrtted plain error by applymg 18 USCS § 3583 (h) statute that was not in effect ‘at t1me
of defendant's underlying offenses, error was harmless as defendant's sentence was not contrary to 18 USCS § - :
3583(e) (3) applicable statute; because both language of statute and intent of Congress dictate that defendant is not enti- . :

' tled to credit for pre-revocation time served on superv1sed release, aggregate of pre-revocation and post-revocation su-
L perv1sed release terms can exceed maximum length of supervised release that /8 USCS § 3583(b) dictates should' attach

. to underlylng offense. Umted States v Gresham (2003 CA11 Ga) 325 F3d 1262, 16 FLW Fed C 459

A kS Defendant did not receive 1neffect1ve assistarice of counsel and his rights under the erth Amendment were riot vio- . -

~latedat his trial on drug charges, because fact that defendant's attorney had been disbarred prior to start.of trial. andhad - .

_ not been admitted to practice in federal district court where deferidant was convicted did not render verdict mherently
“: unreliable; defendant was also properly sentenced pursuant to 18 USCS § 3583(b)(2) and.21°USCS' §841 BI(C)-

" United States v Ross (2003, CA9 Cal) 338 F3d 1054, 2003 CDOS 7126 2003 Dally Joumal DAR 8969 cert den (2004) L

K 540 US 1168 157 LEd 2d 1218, 124 S Ct 1187.

Defendant's sentenée was vacated and remanded for resentencmg because after sentencmg defendant to 23 months '

mcarcerat1on district court could only sentence h1m to one-month of home detention without violating two- -year. statu- cal

- tory maximum term; statutory framework governing revocation and pumshment for violating condition of superv1sed
' release 1mp11ed that incarceration and home detention were alternative pumshments that could not be combinedin ex-
_cess of maximum statutory term of i 1ncarcerat1on Unzted States v F erguson (2004 CA5 Tex) 369 F 3d 84 7.

District court comm1tted pla1n error when it 1mposed eight- year term of superv1sed release on defendant upon h1s
-convictions for possession of couriterfeit UPC codes for purpose of fraud, violation of 18 USCS. § 1029, and unlawfil . ..
» production of identification documents, violation of § 1028; each conviction was deemed Class.C felony pursuant to. ] 8

- USCS § 3559(a) (3) and, thus, maximum term of supervised release for each conviction was three years under 18 USCS ‘
.+ §.3583(b)(2); further, terms were required to run concurrently pursuant'to /8 USCS §3624(e) because defendant had
mult1ple terms of superv1sed release Unzted States v Sash (2005, CAZ NY) 396 F 3d 5 15. ‘

A Where defendants were conv1cted of aldmg and abettmg alren harbormg -and attempted allen harborlng of 1llega1
‘aliéns for commiercial advantage and financial gain, in violation of 8 USCS § 1324(a)(1 )(A)(iii), (B)F)(ID); and (B)(l)
- and’ 18 USCS §.2, term of i imprisonment was limited to five years; because offense was Class D felony under 18 USCS $
L 3559(a)(4), 1 8 USCS §3583(b)(2) l1m1ted term of supervrsed release to three years Unzted States v De Jesus-Batres
i (2005 CA5 Tex) 410 F3d 154. - .

D1str1ct court erred when it sentenced defendant conv1cted of v1olat1ng 18 USCS ) § 3 71 892,-and. 894 by consplr—

_ _1ng to make extortionate loan and making extortionate loan, to-51 months' incarceration and five: years of superv1sed

' release because statutes under which defendant was convicted carried maximum sentences of 20 years' 1mpr1sonment R
and were Class C felonies, pursuant to /8 USCS § 3559(a)(3), and 1 8 USCS § 3583(b)(2) allowed court to sentence de-

* fendant to no more than three years of supervrsed release for comm1tt1ng Class C felonies. Umted States v Madorz ,
, (2005 CA2NY)419F3d 159, 67FedRulesEvzdServ 1338 L S

v Under plam error standard of 1 review, d1str1ct court's 1mp081t10n of three -year term of superv1sed release for bank
fraud was not overtumed because defendant acknowledged that such was permrssrble in plea agreement there was no -
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‘ evrdence of contrary understandlng of part1es in plea agreement or presentence report Umted States v Staples (2006
. CA8 Mo) 435 F3d 860. . , 5 . B

o Drstnct court's 1mposmon of three years of supervrsed release followmg defendant s convrctron for maklng false
statement to federally licensed firearms dealer, violation of /8 USCS §: 922(a)(6), was proper under- /. 8USCS§S
922(a)(6) 924 (@)(2), 355 9(@)(3), and 3583(b)(2) because district court correctly classified defendant's offense as Class :
C felony pursuant to 18 USCS § 3559(a) under plam language of statute, which did not contemplate consultatlon of sen-

“tencing guidelines; also, because defendant's maximum term of superv1sed release was properly computed based on. .
maximum term of 1mpnsonment authorized by statute of conv1ctlon as no more than three years both before and after
Booker, there was no.ex post facto increase; moreover, even if he had been exposed to greater term of' superv1sed re- -
lease post-Booker, that would not constitute.ex post facto v1olatlon of Due Process Clause. Unzted States v Lovett

- (2006, CA3 Pa) 467 F3d 374, : ,

" Where govemment probation office, and defendant all agreed that defendant had been fully compl1ant w1th terms .
of his supervised release and had turned his life around sufficiently to Justlfy early termination of supervrsed release, 21
USCS § 841 did not preclude court from exercising its discretion under 18 USCS § 3583 and court granted. defendant s

- motron for early termmatlon of supervised release Umted States v Scott (2005 ND Ill) 362F Supp '2d 982

.21 USCS §$841 does not preclude court from exerc1s1ng its dlscretlon under / 8 USCS $3583. Umted States v Scott .
(2005 ND 1ll) 362 F Supp 2d 982. k L

9, --Five years or more

. Ten-year term of superv1sed release exceeded 3 year max1mum under 1 8 USCS § 3583 for cocaine consp1racy,
" Class’C felony, and thus reversal was requ1red Unzted States v Cardenas (1990, CA2 NY) 917 F2d 683."

Er Requ1red penalty for consplracy to d1str1bute over 500 grams of ‘¢cocaine of at least four years superv1sory release is
o fllrmted by 18.USCS § 3583(b)(1), which does not permit supervisory release longer than 5 years, and thus court erred i m_ :
‘sentencing conspiracy defendant to six year period of supervised release. -United States v Esparsen (1991, CAl 0 NM) -
930 F2d 1461, 32 Fed Rules Evid Serv 1191, cert den (1992) 502 Us 1036 116 L Ed 2d 786 1125 Ct 882 and cert den
(1992, US) 1125 Ct 882. : , S

. Teri year supervrsed release term for drug offender was expressly permitted by 21 USCS § 841 (b)( 1)(A4), wh1ch re-
quired & supervised release term of at least 5 years, and by 18.:USCS § 3583(b) which authorizes superv1sed release :
term of not more than 5 years "except as otherwise provided", and 10 year term did not conflict with § 5DI. 2(a); 21
" USCS §841(b)(1) (A) and § SD1.2 aré easily reconciled if supervised release term authonzed in § 5D1.2 is construed as

- guidelines range--3 to 5 years--that is subject to same departure as 1mpnsonment range Unzted States v LeMay (1991,
CA8 Mznn) 952 F2d 995. : TP :

Court committed clear error in sentencmg defendant to ﬁve .years supervised release .since defendant's offense of

i .. " possession with intent to distribute cocaine base is Class C felony for which term of superv1sed release is limited to 3 -

- years under /8 USCS § 3583, notwithstanding government's claim that § 5D1.2 applies to give guideline range of 3.to'5
»years superv1sed release. United States v Kelly (1992, CAS Tex):974 F2d 22 (criticized in United States v Orozco- '

Rodriguez (1995, CA10 NM) 60 F3d:705) and (criticized in United States v Page (1997, CA6 Ohio) 131 F3d 1173, 1997 °

. FED App 353P) and (criticized in United States v Heckard (2001, CA10'NM) 238 F3d 1222, 2001 Colo JC AR 323, 56..

* Fed Rules Evid Serv 245) and (criticized in United States v Sanchez (2001, CA1l Ga) 269 F3d 1250, 14 FLW Fed C

1401) and (criticized in United States v Sanchez-Gonzalez (2002,,CA3 Pa) 294 F3d 5 63) and (criticized in Unlted States
v Cortes-Claudio (2002, CAI Puerto Rico) 312 F3d 17) and (superseded by statute as stated in Umted States v Johnson

‘ (2003 App DC) 356 US.App DC 377, 331 F3d 962). :

- Court lacked authonty to 1mpose six year term of superv1sed release wh1ch was mandatory minimum superv1sed

. -release term for repeat drug offender, because no informational notice was ﬁled as statutorily required; absent notice,

. defendant's crimes constituted Class C felonies for which no -more than three ‘years may be 1mposed under /8- USCS §
:3583. Suveges v United States (1993, CAl Me).7 F3d 6 (criticized in United States v Vanness (1996, App DC):318 US.
App DC 95, 85 F3d 661) and (cr1t1c1zed n Umted States v Sanchez (2001 CAll Ga) 269 F3d 1250 14 FLW Fed C.

1401). , . , :

“Imposition of five- year term of supervised release wh1ch cons1sted of three years of " act1ve superv1sed release and
two years of "inactive supervised release" was error, since it exceeded maximum period pernntted by United States
Code and Sentencmg Guidelines. Unzted States v Ravoy (1993, CA8 Mznn) 994 F. 2d 1 332
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Although written judgment stating that defendant shall be on supervised release for five years on Counts T and II to o
be served concurrently exceeded three year statutory. maximum for Count I, unambiguous and conflicting oral sentence -
* offive years supervised release on Count I and SiXty months imprisonment on Count II controlled. United States v
Corey (1993, CAI10 Colo) 999 F2d 493, cert den (1993) 510 US 1001, 126 L Ed 2d 473; 114-S Ct 574 and post- -
- conviction relief dismd (1997 CAI10 Colo) 1997 ColoJ CAR 3113 and (cr1t1c1zed in United States v Barragan- -

‘ " Mendoza (1999, CA9 Mont) 174 F3d 1024, 99 CDOS 2810, 99 Daily Journal DAR 3645, 43 FR Serv 3d 639) and (criti-

. cized in United States. v Austin (2000 CA8 Ark) 217 F3d 5 95) and (cr1t1c1zed n Unzted States v Shank (2005 CA4 Md) -
C 395 F3d 466).

Five year term of supervrsed release to whrch defendant was sentenced exceeded statutory maximum for Class C

- felony under /8 USCS § 3583 and constituted plain error. United States v Guzman-Bruno (1994, CA9.Cal) 27 F3d 420,

< 94 CDOS 4643, 94 Daily Journal DAR 8606, amd (1994, CA9 ‘Cal) 94 CDOS 72 74 and reprinted as amd, remanded, in - -
- part (1994, CA9 Cal) 94 Daily Journal DAR 13399 (criticized in United States v Perez-Perez: (2002,:SD Towa) 2002-US. . -

.. Dist LEXIS 16049) and (criticized in United States v Olzvares—Rangel (2004, DC ‘NM) 34F Supp 2d 1218) and cert den

. _(1994) 513 US 975, 130 L Ed 2d 360, 115 S Ct 451 and (criticized in Uiited States v Mendoza Carrillo (2000 DC. SD)
107 F Supp 2d 1098) and (criticized in United States v Guevara-Martinez (2000, DC Neb) 2000 US Dist LEXYS 1 61 31

o and (cr1t1c1zed in United States v Guevara-Martznez (2001; CA8 ‘Neb) 262 F3d 75 1).

" Five year term of superv1sed release was excessive under /8. USCS $ 3559 and § 3583 since maximum  term for

~ mail fraud conviction is five years where violation does not affect financial institution;, and violation carrying maximum-

. prison term of five years carries maximum term of superv1sed release of three years Unzted States v Bauers (1995,.CA2
__NY)47F3d535 , PR A ‘ . L A B

: Ten-year term of supervised release was not 1mperm1ss1ble in sentencmg drug defendant for offense under 21 USCS )
~ §°'841(b)(B), since statute sets minimum term of supervised release of at least four years, and five year maximum for
- ClassAorB felomes of I8 USCS § 3583(b)(1 ) did- not apply to defendant's Class B felomes Unzted States v: Wzllzams
e "_'(1995 CAZ NY) 65 F3d 301. S ,v

Defendant conv1cted of 1 possessmg w1th 1ntent to d1str1bute k1logram of phencyclldme (PCP), a Class C felony, ,
T properly received five-year term of superv1sed release, where statute provided for minimum term of three years, and
-.version of § SD1.2(a) in effect at time of defendant's sentencing required defendant to be sentenced to term of super- .
vised release of not more than five years, or minimum period required by statute, whichever is greater; notwithstanding -
factthat 18 USCS § 3583(b)(2) sets' maximum penod of supervised release of three years for Class C felons. United
‘. Statesv Garcia (1997, CA9 Cal) 112 F3d 395, 97 CDOS 2888, 97 Daily J oumal DAR 5075 (superseded by statute as
stated in Unzted States v Joknson (2003 App DC) 356 US App DC 377 331 F3d 962) : :

* District court's decision to impose five year term of" superv1sed release on defendant as pan of his or1g1nal sentence

was correct, because statute under which drug defendant was convicted, 21" USCS §841(b)(1)(C), provides for term of

~ "atleast" 3 years, even though 18 USCS § 3583 limits maximum sentence for Class C felony to three years of super-

. vised release; 21 . USCS § 841(b)(1 J(C) controls and supersedes provision of 18 USCS. § 3583(b)(2). United States v .
Page (1997, CAG6 Ohio) 131 F3d 1173, 1997 FED App 353P, reh, en banc, den (1998, CA6) 1998 USApp LEXYS 5554

“and cert den (1998) 525 US 828, 142 L Ed2d 61, 119 SCt 77.

D1str1ct court. d1d not breach plea agreement byi 1mpos1ng ﬁve—year term of superv1sed release for Class B felony, .

o although plea agreement misstated that thrée years was maximum term of supervised release instead of five years under
. 18 USCS § 3583 and § 5D1.2, since it is apparent from. readmg plea agreement that termi of supervrsed release repre--

- sented a recitation and not.an agreement. United States v Cupit (1999, CA8 Mo) 169 F3d 536, cert den (1 999) 528°US
860, 145 L Ed2d 126, 120 S Ct 149, reh’ den (1999) 528 US 1039, 145 L Ea' 2d 443, 120 5 Ct.568: :

There was no plain error under Apprendi in sentenc1ng defendant to ﬁve years of supervised release, Wthh ex- ,
. ceeded three-year maximum term authorized under /8 USCS § 3583, even though jury did not make drug quantity find- .-
- ing, since term of supervised release did not exceed maximum term of at least 3 years authorized under 21 USCS§ 841.
+United States v Scott (2001, CA8 Minn) 243 | F3d11 03 5 6 F ed Rules Evid Serv 874 post—convrctlon rel1ef den (2002

S DC Minn) 2002 US Dist LEXIS 21645.

" Because defendant's five year term of superv1sed release represents an enhanced penalty under 21 USCS §

- 841(b)(1)(B) but a quantity of drugs was not stated in indictment or. submitted to a jury for a ﬁndrng of proof beyond a
- reasonable doubt, district court plainly erred in sentencing defendant to five year supervised release, and since:defen-

. dant may t receive term of supervised release between two. and three years, he is entrtled toa corrected sentence Unzted
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' States v Vasquez—Zamora (2001 CA5 T ex) 253 F3d 211 (crltlclzed in Unzted States v Price (2001 CAI 0 Okla) 265F3d . - ‘, ’
1097, 2001 ColoJ C A R 4626, 57 Fed Rules Evid Serv 366) and (cr1t1c1zed in Unlted States v Davzs (2003, CAI 1 Ala)

329 F3d 1250, 16 FLW Fed C 575).

- B .
Sentence of 120 months' 1mpr1sonment followed by e1ght years superv1sed rélease was not erroneous, even though

' defendant c1a1med he could only be sentenced to maximum of four years of supervised release because no part1cular ,
- quant1ty of marijuana was charged, since sentence did not exceed. statutory maximum; defendant faced ' "at least four"

-years" of supervised release under 21 USCS § 841, and due to his prior felony, defendant was not subject to four year: . -
sentence of supervised release under 18 USCS §3583(b). United States v Combs (2001 CAI 0 NM) 267 F3d 11 67 post- N

.. conviction re11ef den (2003, CA10 NM) 60 Fed Appx 1 98.

Defendant's challenge to his failure to receive credit for time served pursuant to 1 8 USCS § 3583(b) was not ripe ', .

- for judicial review because- ‘Attorney General, through Bureau-of Prisons; was authorized to.compute sentence:credit
- ~awards after sentence; thus, defendant was requrred to exhaust adrmmstratwe remedles before seekmg rel1ef Unzted =
' States v Wzllzams (2005 CAll F. Ia) 425 F3d 987, 1 8 FLW Fed C 976 : : : :

" District court s 1mpos1t1on of lifelong term of superv1sed release d1d not const1tute cruel and unusual pumshment

~ with regard to two of defendant's three child pomography conyictions; term of supervised release was ‘not’ dispropor- -

tionate to convictions because defendant had engaged in pattern of sexually abusing ch11dren and had propens1ty for i

, _ch11d pomography Unzted States.y Morlarty (2005 CAI 1 Fla) 429 F3d 101 2.

D1stnct court's imposition of hfelong term of superv1sed release for defendant s conv1ct1on for v1olat1ng 1 8 US CS § |

o 466A(a)( 1) and (2) had to be vacated; because /8 USCS. § 3583(k) did not authorize lifelong term of supervised release
- for violations of 18 USCS § 14664, maximum term of supervised release for defendant's v1olat1on Class C felony, was
,three years. Unzted States v ‘Moriarty (2005 CAIl Fla) 429 F3d 1012, ' ‘

~Court of appeals found that district court did not act unreasonably when it ordered defendant who pled gu1lty fo .

R ~knowingly transporting child pornography in interstate commerce, in violation of 18 USCS § 22524, to be placed on
‘supervised release for remainder of his life, after.he was released from prison, because defendant was conv1cted in state

court of sexually abusing'12-year-old girl more than year after events which gave rise to his conviction in federal dis-

_ trict court, so he had already crossed line from dlstnbutlng child pomography to molesting ch11dren Unlted States v

Hayes (2006, CA2'NY) 445 F3d 536.

Bank fraud defendant was 1mproperly sentenced to term of five years of superv1sed release on each of two counts

- of ' which she was convicted, since conviction for uttering was a Class C felony-and maximum authonzed termi of super— ‘
- vised release for a Class C felony is three years Unzted States v Breedlove (2000 App DC) 340 Us. App DC 229 204 '
o F3d267 e o e S

Unpubhshed Opmlons » T : ; : o : : .
Unpubhshed ‘Inmate, who pleaded gu1lty to bank robbery in v1olat1on of 18 USCS'§ 2113 (d) was not ent1tled tore-. -

.l1ef unider 28 USCS § 2255; counsel - ‘was not meffectwe for: falhng to move for downward departure under 18, USES §

3553(b)(1) and USSG § 5K2.0 to reflect. time spent in home confinement, as inmate was not entitled t0 cred1t for home -
confinement under /8 USCS § 3585(b) and departure would not have been warranted; counsel was.also not ineffective
for failing to challenge 60-month térm of supervised release that was properly imposed under 18 USCS'§. 3583; there

.~ 'was no Apprendi violation given that inmate's sentence of 60 months' imprisonment plus term of supervised release’ ‘was
- substantially below 25-year maximum under 18 USCS § 21 13(d) O’Shea v Unzted States (2005 DC NJ) 2005 US Dzst
LEXIS 32908. . ; _ .

10. Mlscellaneous

“ Court unlawfully delegated to probat1on officer court's authonty under 1 8 USCS s 3583 to deterrnme number of

-~ drug tests during supervised release. United States v Bonanno (1998, CA7 Ill) 146 F 3d 502, reh den (1998 CA7 Ill)
. 1998 US App LEXIS 15 776.

Upward depanure with respect to terrn of superv1sed release as hedge against downward departure affectlng term of ,
imprisonment. was not error in view of early start to ‘defendant's criminal career and fact his law abiding years largely - -

» ~ coincided with previous term of i 1mpnsonment despite defendant's claim upward departure, was fatally inconsistent w1th' o
S downward departure there is no doubt that 1mpnsonment is most re11ab1e check on rec1d1v1sm but 1t 1s Just as clear that
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. in certam cases superv1sed release is a more rellable way to ach1eve Just pumshment and rehabllltatlon Unzted States Ve
: szera (1999 CA2 Conn) 192 F3d 81.. ‘

" Without clear 1nd1catlon of superv1sed release cond1tlon s purpose court cannot evaluate whether condltlon in- .
- volves "greater deprivation of liberty than is reasonably necessary" under 1 8 USCS § 3 583 (d)(2) Untted States v Myers
'-.(2005 CA2 NY) 426 F3d 117. , «

‘ Federal prisoner's sentence of 12 months' 1mpr1sonment followed by one year of superv1sed release on 21 USCS s
844(a) conviction of misdemeanor possession of ‘marijuana and heroin was affirmed where recent caselaw did not
change rule that term of supervised release could be imposed.in addition to statutory maximum term of 1mpr1sonment

and fact that no additional ; prison time could have been imposed if appellant violated superv1sed release did not make L .

her sentence illegal given | that 18 USCS § 3583 (e)(2) and (€)(4) contemplated that re-1mpr1sonment was not only poss1— B
ble pumshment for v1olatlon of post—release superv1s1on Untted States v Cenna (2006 €41 1 Ga) 448 F3d 1 2791 9
FLWF ed C 540

, Superv1sed release is part of defendant s sentence, and llke 1mpr1sonment restr1cts defendant‘s llberty and funda-
. -7 mental rights; as result, when government seeks to restrict defendant's liberty through term of superv1sed release, it -
| ’ shoulders burden of proving, pursuant to /8 USCS §. 3583, that part1cular condition of superv1sed release mvolves no
. greater deprivation of. 11berty than is reasonably necessary to: serve goals of superv1sed release Unzted States v Weber «
(2006, CA9 Cal) 451 F3d 552 » : S : - 3

o Defendant did not have to refuse to ab1de by condition of superv1sed release to challenge 1ts legallty under. 1 8 USCS
“§35830n direct appeal from imposition ‘of sentence; that is, Junsdlctlonal prerequisite:of r1peness did- not require viola-
4. tion:of speclﬁed superv1sed release condition to perrmt appellate review:. Untted States v Weber (2006 CA9 Cal) 45 1.
- F3d 552, : . . :

s Initial search of storage closet was lawful pursuant to 18" USCS § 3583; regardless of whether or-not: warrant was .
"+ -obtained, where there was knowledge of prior and informant mformatlon about ongoing distribution of mependlne sy-. ,

L ringes, because there was both probable cause and reasonable susp1c10n that there were drugs on premises and that resi--
. dent had v1olated cond1t10ns of his superv1sed release Untted States v Sorenson (1 998, DC Utah) 28 F Supp 2d I 310.

Unpubllshed Oplmons

‘ ’to d1str1bute marijuana in violation of 21 USCS § 841(a)( 1), appeals court could not determlne whether 24- month sen- -
.. tence 1mposed upon revocation of defendant's supervised release was proper under 8USCS § § 3559(a) and 3583(e) :
“ limited. remand was necessary Unzted States'v Rocha (2006, CA5 Tex) 2006 US App LEXIS 1 913. . .

Unpubllshed Where defendant had served his sentence _his appeal of hi§ sentencé was not moot as d1strlct court
had authority to modlfy conditions of superv1sed release pursuant to. 18 USCS §.3583(e)(2) ot, after expiration of one.
" year of supervised release, to terminate his superv1sed release obllgatlons pursuant to / 8 USCS $ 3583(e)(1 ) Untted
o States v Rodrlguez Munoz (2006 CA5 T ex) 2006 US App LEXIS 1 0900 '

‘ Unpubllshed Where before sentencmg, defendant objected to many, but not all of spe01al cond1t10ns of superv1sed
L release 1mposed by district: court, those conditions to which he objected below were rev1ewed for abuse of discretion; o
" remainder were rev1ewed for pla1n error: Unzted Stdtes v Yoder (2006 CAY Cal) 2006 US App LEXIS 2363 7 :

, Unpubhshed Court rejected defendant's argument that d1stnct court 1mposed 19 speC1al COIldlthIlS on defendant
during his supervised release only because district court followed "categorical” policy of imposing special conditions i 1n g
- cases of child-pornography; district court considered partlculanzed submissions from Probation Office and part1es in- -
‘cluding defendant's objections to proposed conditions of supervised release, gave defendant additional opportunity to
- argue his case after informing defendant that his arguments had failed, and, in fact, amended res1dency restrlctlon to
. accommodate defendant's objectlon Untted States v Yoder (2006, CA9 Cal) 2006 US App LEXIS 23637,

- viction under 8 USCS § 1326(a) was not rendered moot by ¢ defendant's release, because term of supervised release had
“not yet elapsed, and legally that term could be reduced under 1 8 USCS § 3583(b)(3) Untted States v Martmez— Ventura-
(2005 CA4 NC) 138 Fed Appx 525

Unpubllshed Where nothlng in record 1nd1cated class1ﬁcat10n of defendant’s: conviction for possess1on with 1ntent B

Unpubhshed Appeal of sentence to 13- month term of i 1mpr1sonment and- l -year term of supervised release oncon<i
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Unpubhshed S1nce superv1sed release wh1le form of post—1mpr1sonment superv1s1on was still cons1dered to be :
component of defendant's total sentence, his Booker challenge still presented case or controversy even though he had- : 5
‘been released from prison as he was still subJect to supervised release. United States v Abney (2005, CA5 Tex) 131 F ed T
"Appx 445, cert den (2005, US) 126 S Ct 289, 163 L Ed 2d 254, reh den (2005, US) 126 S Ct 726,163 L Ed 2d 623 R

o II. RELATIONSHIP TO OTHER LAWS 11.18 USCS § 3553

Downward departure from gu1delme range of 130-162 months 1mpr1sonment to mandatory mm1mum pr1son term of
60 months, with ten years of supervised release; so that defendant could enter drug treatment program to Wthh he had
been admitted, would be reasonable sentence under /8 USCS § 3742 and account for need to avoid risk of unwarranted

" sentence disparities pursuant to 18 USCS'§: 3553 (a)(6) if on remand-court 1mposed special conditions of supervised -

release that would ensure that defendant would serve at least his ‘guideline minimum sentence iri the event that he d1d R v;a
~ not successfully complete drug treatment: program United States v Williams ( 1995, CAZ NY) 65 F 3d-301.--

C D1str1ct court cons1dered factors under 18 USCS' §:3553 (@i in revokmg defendant's superv1sed release under 1 8
USCS § 3583 and i imposing 30-month sentence, even though court did not mention need to avoid unwarranted d1spar1—

' ties between similarly situated defendants; court considered nature and circumstances of defendant's offense, his own

‘ hlstory and character1st1cs and need for sentence that would deter snmlar conduct Umted States v Hale (1 997 CA7 Ill)

. 07-F3d 526,

L Case would be remanded where d1str1ct court failed to state reason pursuant to 18 USCS § 3553(c) for 1mpos1ng, in.-
addition to prison term, a three-year term of supervised release. under 18 USCS § 3583 when none is required by statute,
or for deciding that defendant must serve first six months of that release in home confinement pursuant to /8. USCS'§+

~ 3563; it is not appropriate to assume that sentencing court's reason for imposing prison term likewise extends to its deci-

sion- regardmg supervised release and home conﬁnement Umted States v Zanghz (2000 CA10 Colo) 209 F3d 1 201
. .2000 ColoJ C4 R 2085. i , :

Where d1stnct court, pursuant to 18 USCS § 3583 nnposed cond1t1ons on defendant's superv1sed release 1nclud1ng
that defendant pay child support as ordered by state author1t1es and participate in program for mental health treatment,.
appellate court held that (1) defendant had sufficient not1ce that'such conditions might be imposed, (2) defendant's lonig:

" record of’ violent- incidents supported district court's conclusion that defendant needed ‘mental health counseling, (3) de-

~féndarit's $ 7,890 debt for child support validated district court's imposition of condition that child support payments be -
- made;and (4): cond1t1ons imposed reasonably related to other factors listed in /8 USCS §.3553 (a), including needs to .
. deter future criminal conduct, to protect public from future cr1mes and to provide defendant w1th needed med1cal care;
‘thus, sentence was affmned Umted States v Barajas (2003 ‘CA10 Kan)'331 F3d 1141.

18, USCS § 3583(e) simply requ1res consideration of enumerated subsections of /8 USCS $ 3553 (a) w1thout for—
_ b1dd1ng cons1deratlon of other pertment factors. United States v Wzllzams (2006, CA2 NY) 443 F3d 35.

1 8 USCS 5 3583(e)(3) while requmng cons1derat1on of éenumerated subsectlons of 18 USCS $ 3553 (a) d1d not for-
~bid consideration of other pertinent factors when determining whether to revoke supervised release, including serious-
nessof offense; first, it did not seem likely that, in order to impose sentence that would provide adequate detetrence .and
protection-of public from defendant's further crimes in light.of nature-and circumstances of offense, court could poss1bly

* ignore seriousness of defendant's offense; and second, legislative history of § 3553(a)(1) supported interpretation of §

. 3583 that allowed court to properly consider seriousness of offense when sentencmg defendant for v1olatlon of super— ’

v1sed release United Statesv Wzllzams (2006, CA2 NY) 443 F3d 35

I8 USCS§.3 583(e) spec1ﬁcally omits 7 8 USCS § 3553 (a) (2)(A) wh1ch prov1des for: cons1derat1on of need for sen-
tence 1mposed to reflect seriousness of offense, to promote respect for law, and to provide just pumshment for offense
- given that § 3553(a)(2)(A) is factor that Congress deliberately omitted from list applicable to revocation sentencing,

relying on that factor when imposing revocat1on sentence would be improper. Umted States v qubel (2006 CA49 Cal) )
'444F3d1173 . - . ‘ :

- Sentence was vacated bécause, while district court correctly 1dent1f1ed and was aware of relevant 18 USCS §
,3553 (@)(2)(B)-(D) sentencing factors, sentence imposed--five years imprisonmerit and no superv1sed release after e
fendant pleaded guilty to use of Internet to attempt to entice minor between twelve and f1fteen years of age to engage in -
sexual activity; in violation of 18 USCS.§ 2422(b)--did not reflect these considerations; because sentence failed to re--
flect any of these statutory goals, and because district court substantially deviated from adv1sory Sentencmg Gu1de11nes
range without articulating valid, fact-specific reasons for doing so, sentence was unreasonable insofar as'it lacked term -
) ‘of supervrsed release United States v-Armendariz (2006 CA5 T ex) 45 1 F3d 352 :
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Sentencing Commission gu1del1ne ‘making superv1sed release follow1ng 1mpr1s0nment mandatory n many cases .
and imposing supervision for spec1f1ed terms is proper under 18 USCS §§ 3553(a) and 3583(a), (c) and 28 USCS §

*“'994(a)(1)(C), and thus convict's rison sentence-is pro er, becausé none of these sections, alone or together give rlse to
P prop

claim that in all cases gu1del1nes must permit judge to dispense with post-release superv151on Unzted States vMendez

(1988, SDNY) 691 FSupp 056.

Unpubhshed Opmlons Ny

~ " Unpublished: Sentence followmg revocation of superv1sed release pursuant to 1 8 USCS § 3583(e) was reasonable
in light of factors set out in /8 USCS § 3553(a); district court properly considered defendant's personal characteristics,

*circumstances of violations of her supervised release, and need for sentence to address defendant‘s substance abuse

o problems -United States v Morales (2006, CA9 Cal) 2006 US App LEXIS 201 83.

Unpubllshed Where dlstnct court did not explicitly mention 1 8 USCS § 3553 (a) factors but they were 1nc1uded in -
report and recommendation from probation officer and were implicated in arguments of parties before court, -appellate - -

. court was satisfied that § 3553(a) factors were considered by district court in imposing 13:-month sentence for defen-

" dant's v1olat10n of terms of his supervised release Umted States v Nunez (2006 CAI I'F la) 2006 US App LEXYS 26974 :

Unpubllshed Defendant's sentence followmg revocation of superv1sed release pursuant to18 USCS § 3583 (e) was L

affirmed because, inter alia, sentence was legally imposed and district court properly con51dered 18 USCS.§ 3553(a)

“factors; defendant's sentence was reasonable. United States v Daniels (2005, CA11 F la) 15 4 Fed Appx 883

- Unpublished: Defendarit's two-year sentence following revocation of his supervised release was affirmed because,

‘even though district court did not explicitly reference every factor. listed in 18 USCS § 3553(a) before imposing sen-

- tence, it did explicitly mention: (1) deterrence, (2) need to protect society, and (3) maxirmum sentence suggested by

guldellnes and-accompanying policy statement, while stating; that for all reasonsaset forth in'statute, two years was ap-

' proprrate in case. United States v Lackey (2005 CAI 1 Ga) 155 Fed Appx 482..

12. 18 USCS § 3563 .

- Dlstrrct court's decision to revoke supervised release did not affect defendant's obllgatlon to pay rest1tut10n under

, VWPA because obligation was authorized under 18 USCS §§ 3551, 3556 as element of sentence of conviction rather

than as discretionary condition of supervised release or probatlon pursuant to 18- USCS ) 3583 35 63 Unzted States v

* Webb (1994, CAG6 Ky) 30 F3d 087, 1994 ‘FED App 263P:

- ordered to pay restitution totaling $ 1,997,003 to mvestment $cam victims in context of supervised release, in lightof .. -

 Defendant convicted of selllng unreglstered SCCuI‘lthS and for actmg as unreglstered broker or dealer was properly -

evidence that defendant was involved in common plan or scheme to defraud investors; 18 USCS §§3583(d) and .

" 3563(b) permit restitution award regardless of lnmtatrons set out.in 18 USCS § 3663(a). Unitéd States v Dahlstrom

(1999, CA5.Tex). 180 F3d 677, reh den (1999, CAS Tex) 1999 US App LEXIS 22031 and cert den (2000) 529°US 1036, - |
o 146LEd 2d 345,120 S Ct 1530, ‘reh den (2000) 529.US 1124 146 LEd 2d 822, 1208 Ct 1999

Dlstnct court had authority to impose confinement ina communlty treatment center or halfway house for rehabrlrta—’

tive purposes as condition of supervised release; absence of a reference in./ 8USCS § 3583(d) to the subsectlon of 18 A

USCS §:3563(b) that authorizes community confinement for, rehabilitative purposes was an inadvertent clerical error
made twelve years after. enactment of § 3583(d). United States v, Bahe (2000, €CA9 Ariz) 201 F3d 1124, 2000 CDOS

187, 2000 Daily Journal DAR 279, cert den (2000) 531US1027, 148 L Ed 2d 514, 121 S Ct 601 and (CrltICIZCd in.
United States v Mills (2002 ED Wts) 186 F Supp 2d 965). and (cntrcrzed in Unzted States v Barrett (2002 SD Iowa) 198
, F Supp 2d 1046): : : = :

- Case would be’ remanded where district court farled to state reason pursuant to 18 USCS § 35 53(c) for imposing, in

' addition to prison term, a three-year term of supervised. release under /8 USCS § 3583, when none is. required by statute,
- or for deciding that defendant must serve first six months of that release in home confinement’ pursuant to I8 USCS §

" 3563; it is not appropriaté to assume that sentencing court's reason for irhposing prison term likewise extends to its deci-’ s
. . sion regarding supervised release and home confinement. Unzted States v Zanght (2000 CA10 Colo) 209 F3d 1 20 1

2000 Colo J CA R 2085

" Both Erghth Circuit:and Nmth C1rcu1t hold that communrty conﬁnement rema1ns authorlzed cond1t1on of super- ,
vrsed release under /8 USCS § 3583(d), despite omission of accurate feference to current community conﬁnement pro-

+ vision, 18 USCS § 35 63(b)(1 1 ) both courts-hold that omlssron of. Cross- reference is. result of madvertent clencal error
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"caused by changes made to and renumbermg of 1 8. USCS § 3563(b)(1 1 ) occumng 12 years after 1 & USCS § 3583(d)

was-enacted; both conclude that, despite that clerical error, district court retains authority to impose commun1ty con- . R

’ ﬁnement as cond1t1on of supervised release Umted States v D'Amario (2005 CA1RI) 412 F. 3d 253.

D1str1ct court's previous: dec1s1on to requrre defendant to serve 120 days in community correct1ons fac1l1ty was not
made as pr1son sentence, but had in fact been made as condition of superv1sed release for earlier convrct1on as contem—

: R plated by 18 USCS § 3563(b) United States v Del Barrlo (2005, CA5 Tex) 427 F3d 280

For provmg drug possession under /8 USCS § 3583 to. ]ust1fy revocation of superv1sed release drug use md1cated
by ur1nalys1s is only c1rcumstant1al ev1dence of drug possess1on Umted States v Roman (2001 ED Pa) 133 F Supp 2d-
3 78 : : : , . : , ‘

’ 1 8 USCS $ 3583 applles to modification of terms of" superv1sed release that are to be, served after penod of 1mpr1s- S
‘ onment; 18 USCS § 3563 givés court authorlty, in certam cases, to- mod1fy probation. Umted States V. Hamburger (2006 :
VEDNY) 414FSupp 2d219 ' C , , ;

T30 USCS §841

Court d1d not v1olate 18-USCS § 3583(b) When it sentenced narcot1cs defendant to l1fet1me term- of superv1sed re-
- lease, where minimum supervised 1 release term of five years spec1ﬁed for violation of 21 USCS § 841 (b)(I )(4) was same

. oas maximum specified'in /18 USCS § 3583(b) Congress intended statutory sentenicing authority to override limitation'in .- B

“§ 3583(b) UnztedStates vEng (1994, CA2. NY) 14 F3d 165, certden (1994) 513 US 807, 130L Ed 2d 13, 113 S Ct 54.

- District court's decision to impose five year term of superv1sed release on defendant as part of h1s ongmal sentence

it was correct,-because statute under which drug defendant was conv1cted 21 USCS $ 841(B)(1)(C), “provides for term of -,

. Matleast" 3 years, even-though /8 USCS § 3583 limits maximum sentence for Class C felony to-three years of super-:
" vised release; 21 USCS § 841(b)(1 )(C) coritrols and supersedes prov1s1on of 18 USCS s 3583(b)(2) United States v.

- Page (1997, CA6 Okio) ‘131 F3d 1173, 1997 FED App 353P, reh en banc den(l998 CA6) 1998 USApp LEXIS 5554 .

_and cert den (1998) 525 US 828, 142°L Ed 2d 61 119 S Ct 77,

L District court could not. have comrmtted plam error in 1mpos1ng terms of supervised release for cocaine offense a
Class C felony, in excess of 3 years, regardless of quantity of drugs involved, where there is:no Supreme Court or Elev-
enth Circuit precedent on issue of whether maximum termof supervised release is three years under 21 USCS § 841 and
18 USCS § 3583 and circuits that have addressed the issue are split, with a. majority resolving it against deferidants'’ po- -
- sition, United States v Gerrow (2000, CAI1 Fla) 232°F3d 831, 14 FLW Fed C 140, cert den (2001) 534 US.830; 151 L. .

- Ed2d 40, 122°S Ct 75 and cert den (2001) 534 US 830, 151 L Ed 2d 40 122 S Ct 75 and (ovrld in part by United States
v Sanchez {2001, CA11 Ga) 269 F3d 1250, 14 FLW Fed C 1401).

Where a statute s mandatory minimum term of supervised release is the 'same as, or exceeds 18 USCS $ 3583' _
‘maximum terms, § 3583's maximum terms do not apply,-and thus § 3583, which provides. for three year maximum for a
Class € felony except as otherwise provided, does not apply to defendant's five-year term of superv1sed release under -
21 USCS §841(b)(1)(C), since statute prov1des for term of superv1sed release of "at least three years " Unzted States v
: ’:Pratt (2001, CA4 SC) 239 F3d 640, 56 Fed Rules Evid Serv 688. : .

_ “There was no plain error under Apprendi in sentencmg defendant to ﬁve years of superv1sed release wh1ch ex--

" ceeded thrée-year maximum term authorized under /8 USCS ) 3583, even though jury did not make drug quant1ty ﬁnd— :

- ing, since term of superv1sed release did not exceed: maximum term of at least 3 years authorized under 21 USCS § 841. .

“United States v Scott (2001, CA8 Minnj 243 F3d 1 1 03, 5 6 F ed Rules Evzd Serv 874 post-conv1ct1on rellef den (2002
DC M1nn) 2002°US Dist LEXIS 21645. -

D1strlct court erred by employmg preponderance of ewdence standard of proof to determme amount of man]uana

* attributable to defendant convicted of conspiracy to distribute marijuana, since court's finding incréased statutory ¥
maximum penalty from five years to forty years under 24 .USCS § 841, and error was not harmless, even though defen-.

- -dant was sentenced to only five years-in prison, since superv1sed release is part of a'sentence, and defendant was sen- o
tenced to. four-year term of supervised release, which was in excess of three year maximum for Class D felony:author- :-

i ized'by 18 USCS § 3583. United States v Velasco-Heredia (2001, CA9 Cal) 249 F3d 963, 2001 CDOS 3730, 2001 Da1ly

Journal DAR 4607, op withdrawn (2001, CA9 Cal) 264 F 3d 1 15 0 and subst1tuted op (2003 CA9 Cal) 3 1 9 F 3d 1 080

" 2003 CDOS 607, 2003 Da1ly Journal DAR 753.
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18 USCS. § 3583(b)(2), wh1ch limits:term of superv1sed release for Class C felony to not more: than three years X
cept as otherwise provided, does not limit term of supervised release of “at least three years" authorized in.2] USCS §
841(b)(1)(C), and thus four-your terms of superv1sed release were authorized under § 841(b)(1)(C). United States v

. Sanchez (2001, CA1l Ga) 269 F3d 1250, 14 FLW Fed C 1401, cert den (2002) 535 US 942,152 L Ed 2d 234, 122 S Ct -~

_-1327 and (criticized in United States v Gutierrez Rodriguez (2002, CA2 Conn) 288 F3d4 72) and (cr1t1c1zed in State V.
Benenatz (2002 App) 203 Ariz 235, 52 P3d 804, 381 Arzz Adv Rep 3)

_ Smce max1mum terms of supervrsed release set out in 1 8 USCS $ 3583 (b) apply only except as otherwise pro#

o vided," and since 21 USCS § 841 otherwise provides for greater terms of supervised release, imposition of term of su- -
perv1sed release under § 841 which is greater than that perrmtted by 18 USCS § 3583 does not exceed pernuss1ble ‘

max1mum term. United States v Sanchez-Gonzalez (2002, CA3 Pa) 294F3d563.. : :

i Court of Appeals for F1rst C1rcu1t Jomed majonty of other c1rcu1ts in finding: that 18USCS § 3583(17) does not- limit -
~.length of supervised release terms in cases under 2/ USCS $ 84 1. Umted States v Cortes-Claudzo (2002 CAI Puerto
‘ ""cho) 312 F3d 17. :

Although government conceded that its fallure to mclude drug quantlty in 1nd1ctment fact that mcreased statutory
- maximum sentence; was-erroneous under reasoning of Apprendi, efror did not seriously affect faimess, integrity, or-

" public reputation of Jud1c1a1 proceedings and did not rise to level of remediable plain error, where, inter:alia, it was un-
*"disputed that defendant's truck contained over 150 kilograms of marijuaria, and defendant. adm1tted as much in state- . -
* ment produced by his attorney. United States v Mendoza- Gonzalez (2003 CA5 T ex) 318 F 3d 663, cert den (2003) 538f -

US 1049, 155 L Ed 2d 1091, 1238 C12114.

"At least" language in2l USCS $841(b)(1) (B) estabhshes mandatory nnmmum term of superv1sed release, but nov =

: _._rnax1mum and - 18:USCS'§ 3583(b) does not limit length of superv1sed release terms in cases under 21 USCS.§ 841;-
" consequently, maximum term of supervised release that sentencing court can impose ranges from mandatory minimum

.~'set forth in 21 -USCS § 841(b) up to life. United States v Nzeves (2003 CAI Mass) 322 F3d 5 1, cert den (2003) 338 US
“‘_,1049 155-L Ed-2d 1091, 1238 Ct 2114.

<o In parolee s challenge of re1mpos1t10n of his spec1al parole by UsS. Parole Commrss1on followmg revocat1on spe-
“cial parole statute, 2/ USCS § 841(c); and supervised release statute, 18 USCS § 3583, were interpreted together be-

" cause supervised release replaced spec1al parole and two statutes used substantially similar’ language; because prior

court of appeals case argued by parolee to support his position was abrogated by later Supreme Court case, Commission

- could reimpose special parole followmg revocation and incarceration pursuant to 21 USCS $.841 (c) chh v Maranvzlle

(2004,-CA2 V) 369 F3d 83, cert den (2004 us) 160L Ed 2d193, 125 S Ct 233." : S :

District court did not err in denymg defendant’s motion to d1snnss 1nd1ctment on ground that 2 1 USCS § 84 1 (b) vio- -

" lated federal statutory. prov1s1ons by authorizing term of supervised release as part of sentence: because there wasno ~ -~ - .7

‘merit to argument that /8 USECS'§ 3583 only authorized supervised release as component of maximum term of impris-
‘onment; further, defendant's crime was governed by 21-USCS § 841(b), which required both 1mpnsonrnent and super-
-vised release and which dictated separate terms for-each; and term of supervised release 1mposed upon defendant's con=
v1ct10n d1d not come out of maximum prison sentence. Unzted States v Postley (2006, CA8 Iowa) 449 F3d 83 1

14 Assmulatlve Crlmes Act

D1str1ct court had authority to 1mpose term of superv1sed release upon revocat1on of probat1on that defendant re-

ceived under Assimilative Crimes Act for driving while impaired on armiy base in violation of North Carolina law; even e

though supervised release was not available sentencing altematlve under ‘North Carolina law, since state law prov1ded
for parole eligibility, and superv1sed release isa. "l1ke punlshment" as requlred by ACA. Umted States v Pierce. ( 1 996
v _CA4NC) 75F3d 173. » G S :

Although term of incarceration 1mposed upon defendant conv1cted under Ass1m11at1ve Cnmes Act may not exceed S
" that provided by state substantive law, total sentence 1mposed consisting of term of: incarceration followed by penod of -

" - supervised release, may exceed maximum term of incarcefation providedfor by state law, and thus defendant was prop-

erly sentenced to custodial sentence of 12 months and one year period of supervised release pursuant to 18 USCS §
. 3583(a), even though maximum term of incarceration court could i impose under state law. for attempted : 1ndecent expo-
sure on Indian reservatlon was one year. Umted States v Engelhorn ( 1 997 CA8 SD) 122 °F3d 5 08

- 15.US. Sentencmg Guldelmes
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Imposmon of mandatory term of supervxsed release and minimum term of supervrsed release under sentencmg

o guidelines' does not conflict with 18 USCS § 3583 so as to render them invalid. - United States v West (. 1 990 CAI 1 F la)
898 F2d 1493, 30 Fed Rules Evid Serv 155 cert den (1991) 498 US 1030, 112 L Ed2d 676, 111 S Ct 685

Guldelmes §§ 5D1.1 and 5D1.2 can be read cons1stently w1th 18 USCS § 3583 although Sentencmg Guldelmes T
- impose mandatory minimum term of supervised release and Sentencing Reform Act permits optional term, since. gulde- R

lines allow for departure if trial judge determines no post release supervision is necessary. Untted States v Chtnske
(1992 CA9 Mont) 978 F2d 557, 92 CDOS 8990 92 Dally Journal DAR 14862

Court did not exceed its authority. under 1 8 USCS § 3583 by imposing on defendant. both 13 month sentence of im-
‘ pnsonment for Vlolatmg his supervised release and four month sentence, which represented unserved portlon of his '

work release program; language of statute did not conflict with policy statements § 7B1.3-or § 7A1 3. Untted States'v .

E :Lew (1993 CAS8 Mo) 2 F3d 842, reh, en bane, den (1993 CA8 Mo) 1993 US App- LEXIS27131

Deportation does not terminate sentence of superv1sed release and thus district court d1d not err in’ addmg two.

' pomts pursuant to § 4A1.1(d) for defendant's illegally reentering U.S while on supervrsed release even though he had .

been deported Umted States v Aklnyemt (1997, CA7 Ill) 108 F3d777. ;
Defendant convicted of possessing with 1ntent to dlstnbute Kilogram of phencyclldlne (PCP), a Class C felony;

. .properly received five-year term of supervised release, where statute provided for minimum term of three years, and

version of § 5D1.2(a) in effect at time of defendant's sentencing requ1red defendant to be sentenced to term of super- . -

. vised release of not more than five years, or minimum period required by statute, whichever is greater, notwithstanding
g fact that 18 USCS'§ 3583(b)(2) sets maximum period of supervised release of three years for Class C felons..United

States v Garcia (1997, CA9 Cal) 112 F3d 395, 97 CDOS 2888, 97 Daily Joumal DAR 5075 (superseded by statute as v
stated in United States v Johnson (2003, App DC) 356 Us App DC 377, 331 F3d 962) '

. Tt was not a plamly unreasonable for d1stnct judge to dev1ate from apphcable range set’ forth in § 7B1. 4(a) and ‘
—1mpose two-year sentence, the maximum allowed under 18 USCS. § 3583, for defendant's repeated contemptuous con-
duct in violating his supervised release, notwithstanding defendant's claim that sentence was based’ upon mlscharacten- :
zation of record and unsupported factual assumptlons and was'not exacted pursuant to incremental approach Untted
States v Marvtn (1998, CA7 Wts) 135 F3d 1129 ' :

- District court did not commtt plam error when it sentenced defendant to the 24- month statutory max1mum term of *
1mpr1sonment authorized by 18 USCS §3583 upon t revocation of her superv1sed release, where court exp11c1tly men-" | o
tioned chapter seven guidelines and decided that sentence they recommended was 1nadequate Untted States v Agutllard :

b 1’_"(2000 CAll Ala) 217F3d 1319 13 FLWFed C846

"Defendant's drug possessron was treated as Grade B v1olat10n under U. S Sentenczng Gutdeltnes Manual § 7BI 1

c because Guidelines placed v101atlons of state law on equal footing with violations of federal law-when decldmg whether '

to revoke. superv1sed release Untted States v Joltbozs (2002 CA9 Wash) 294 F. 3d 1 110, 2002 CDOS 5 608 2002 Dally

o Tournal DAR 7089.

Procedure for revocation of supervised release and 1mposmon of pnson term is. govemed not by U. S Sentencmg

- Guidelines, but'by 18 USCS § 3583(e), which cabins term of i incarceration perrmtted in consequence of’ supervrsed re- - .
L _ lease violation w1th reference to offense of conviction. Umted States v Mclnms (2005 CAI Me) 429 F3d 1. '

Defendant s appeal from 1mpos1tlon of four-level enhancement under USSG § 2K2 1 (b)(5) was d1sm1ssed as moot

_because (1) defendant had completed his prison sentence and had just begun his term of superv1sed release, and decision; S

- “in his favor would yield'no effectual relief, (2) there was every indication in record that district court would not reduce -

- defendant's term of supervised release on remand as transcript of sentencing revealed court's des1gn tokeep as close eye -
. ondefendant as possible for as long as poss1ble and (3) there was little reason to suppose that district court mlght re-

duce defendant's term of supervised release, to which Sentencing Guldehnes calculations had limited relevance pursu-

“rantto’ 18 USCS § 3583(c), in light of possible correctlon as to apphcablhty of USSG $2K2.1 (b)(5 ) enhancement Untted' o
_ States v Blackburn (2006, CA2 NY) 461 F3d 259. -

Amendment of /8 USCS $ 3553(a)(4)(B) in 1994 Wthh added phrase or pollcy statements rdid not render Sen-

. tencmg Guideline § 7B1.4 policy statement binding on sentencmg courts; thus, when resentencmg defendant for violat-_
. Ing terms of supervised release, district court may impose up-to maximum sentence of’ 1mpr1sonment allowed by I 8

USCS§ 3583(e)(3) Untted States v Bruce (2002 App DC) 350 USApp DC 417 285 F3d 69
/




o v’Page~26 _:'.:
18 USCS §3583. A

P g ) i s ) / - )

‘ : o Sentencmg Comm1ss1on guldelme makmg superv1sed release’ followmg 1mpnsonment mandatory in many cases
T ~* and‘imposing supervision for specified terms is proper under 18 USCS §§ 3553(a) and 3583(a), (c)and 28 Uscs § »
- 994(a)(1 )( C), and thus convict's prison sentence is proper, ‘because none of these sections, alone or together give rise to -
claim that in all cases guidelines must permit ]udge to dlspense with post—release superv151on Umted States v Mendez -
(1988 ‘SD'NY) 691 FSupp 656. : :

: Court's revocation of defendant's supervised release and 1mposrt10n of pr1son sentence of 12 months w1thout any
addltlonal superv1sed release was consistent with court's finding that defendant could be sentenced up to maximum of 3..-
L years under /8 USCS § 3583(e)(3), ‘becaiise original offense was Class B felony; and w1th finding under USSG Manual -
$ 7B1:3(c)(1) that recommended range should be 6 to-12 months when defendant's crrmmal history was category v and
. defendant had comm1tted Grade C violations. United. States v Thompson (2003, ED Pa) 240°F Supp 2d 325 ,.

Treatment of revocation of probatlon under U S.. Sentencmg Gurdelmes Manual-was advisory’ rather than manda- T S
tory, and district court could impose prison sentence that was in conformance with /8 USCS.§ 3583 when it found-
grounds for revocatlon of defendant's probatron Umted States v szbs (2003, ED Pa) 252 F Supp 2d:170. .

o Followmg amendments to /18 USCS § 3583, supervised release prov151ons of USSG are adv1sory rather than manda— L -
% tory Umted States v Rafeh (2003 ED Pa) 274 F Supp 2d 690 : S

Unpubllshed Oplmons :

: Unpubhshed Where district court revoked defendant's supervised release and sentenced h1m to 24 months 1mpns- o
. onment pursuant to /8 USCS § 3583(e)(3) instead of 5-11 months set forth on USSG §.7B1: 4(a) there was no abuse of - Tl
.+ " discretion because district court was not required to apply recommended range of 5-11 months since it explicitly men- . .
7 tioned Chapter 7 guidelines of U.S. Sentencing Guidelines Manual and decided that recommended sentence was made- S
. quate Umted States v Richardson (2005, CA11 Ala) 133 F ed Appx 604. : : o

_— Unpubhshed Court afﬁnned 24- month sentence 1mposed on defendant pursuant to 1 8 USCS § 3583(e)(3) follow- ‘ _‘ ) ', : _‘ g
- ing revocation of defendant's supervised release where recent United States Supreme Court decisions that rendered U. S,_ e
" Sentencing Guidelines Manual advisory did not affect defendant's sentence; district court had discretion to 1mpose senm- ¢

.. tence above. advrsory range suggested by Chapter-7 of U.S: Sentenc1ng Gurdelmes Manual up to statutory maxrmum L
: Umted States v Staﬁ’ord (2005, CA8 Ark) 132 Fed Appx 87. : bioe ST -

» Unpublrshed Court affirmed revocatron of defendant's superv1sed release and 1mposrtron of 24 month pnson sen- -
L tence because defendant's original sentence included 51gmﬁcant downward departure and defendant vrolated terms of < -
.. his supervision twice before, district court's decision to impose sentence. above range suggested in USSG § 7B1.4(a) was
'+ % reasonable; additionally, district court's consrderatlon of deferidant's need for substance abuse treatment in. determmmg
7. letigth of sentence imposed on revocation was proper under /8 USCS $ 3583. Unzted States v Williams (2005 CA4 NC)
S i 131FedAppx955 ' . LT Lo

16. Mlscellaneous = ) Sl . . : I : -
. Drug poSsession proviso in 18 USCS § 3565(a) need not be construed in pari materia with parallel provision 9 &
. USCS § 3583(g)); passed at same time, expressly providing that revocation sentence of not less-than one-third of term of

- superv1sed release be served in prison. United States v Granderson (1 994) 5 1 1 US 39 12 7L Ed 2d 61 1, 114 S Ct 1259
At 94 CDOS 1989 94 Dazly Journal DAR 3669, 8 FLWFedS 1.

N Offense of makmg fraudulent income tax return for wh1ch authorlzed term of 1mpnsonment is not more than three
years is Class E felony and not Class D felony under 18 USCS §:3559, and since term of supervised release for Class E
felony under /8 USCS.§ 3583 is not more than year and defendant received three year term, case must be vacated: -
Umted States'v Stokes (1993,.CAS La) 998 F2d 279, 93-2 UsTC P 50545 72AFTR 2d 5716, 93 TNT 181 31.

» : Drstrlct court had authority under 18 USCS § 3583 (a) to impose term’ of superv1sed release for consprracy under o
~ .. pre-amendment 21 USCS § 846, which makes no prov1s1on for 1mposrt10n of elther superv1sed release or parole Umted
. States v Wagner (1 993, CA8 Iowa) 999 F2d 312 ’ . e v

‘  District court's dec1smn to revoke superv1sed release d1d not affect defendant s obllgatlon to pay restltutlon under )
, VVWPA because oblrgatron was authorized under /8 USCS §. § 3551,.3556 as element of sentence of conviction rather R
~. than as d1scretronary condition of supérvised release or probatron pursuant to 18 USCS §§ 3583 35 63 Umted States v
L Webb (1994 CA6 Ky) 30 F3d 687 1994 FED App 263P E ,

s
/
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e Downward departure from gu1de11ne range of 130 162 months 1mprlsonment to mandatory mm1mum pr1son term: of PR P
i .60 months w1th ten years of supervrsed release, so that defendant could enter- drug treatment program to which he had: . Tl

'(_been adrrutted ‘would be. reasonable sentence under 18 USCS §:3742 and account for need to avoid-risk of unwarranted -
v.'sentence d1spar1t1es pursuant to 18.USCS § 355 3(a)( 6), 1f on remand cotirt 1mposed special condmons of superv1sed
release that would ensure that defendant would setve'at least his. guldellne minimum sentence in‘the: event that he did -
not successfully complete drug treatment program Umted States v Wzllzams (: 1 995 CA2 NY) 65 F. 3d 301

Because defendant's case was pendmg on effect1ve date of 8 USCS § 1 229a of the IIRIRA, wh1ch wholly abrogates R
g d1str1ct courts' authonty to order. deportatrons pursuant to-18 USCS § 3583 district court did. not have author1ty 10! order PR
" defendant's deportatron as cond1t1on of his superv1sed release Umted States v Mejza ( 1 998 CAI 1 F Ia) 1 54 F. 3d 1 297 -
12FLWFedC97 : ; L L

! D1str1ct court could not order defendant to: pay rest1tut1on to Soc1al Securlty Admunstratlon for defendant's soc1al
, securlty fraud convictions under 42 USCS. § 408, since’ ] 8 USCS § 3663 does: not 1nclude v1olat10ns of T1tle 42 butifi’
“restitution is‘ordered as special cond1t10n of superv1sed release, orderis: pemnss1ble Umted States v F ore 1999, CA2
NY)169F3d104 certden(1999) 527 US1028 144LEd2d 783 119SCt2380 R Gl

Defendant conv1cted of sellmg unregrstered secur1t1es and for actmg as; unregrstered broker or dealer was properly
, ordered to pay restitution totaling $ 1,997, 003 to. investment scam victims in context.of’ supervrsed release in llght of :
kN ev1dence that défendant was involved in common plan-or scheme to défraud mvestors 18.USCS $§ 3583(d).and.
3563 (b) pemnt restitution award regardless of limitations set out.in 18 USCS § 3663(a) United States-v Dahlstrom N
. (1999,.CA5.Tex). 180 F3d-677, reh den (1999, CAS Tex) 1999 USApp LEXIS 22031 and cert den (2000) 529 US.10:
146 L Ed 2d 345,1208 Ct1530; reh den (2000) 529 Us 1124 146L Ed 2d 822 120 S:Ct 1999 A

Upon revocation of defendant's superv1sed release d1str1ct court pla1nly erred in ordenng as. cond1t1on of new su-
perv1sed release térm that defendant pay restitution to persons whom defendant stole from when he absconded frorn
superv1sed release the VWPA 18 USCS'§§ 355, 6;3663, authonzes restltutlon to compensate Mvictims of the offense

"+ which has been mterpreted to allow restitution only-for losses caused by conduct underlying . offense of conv1ct10n and ,

- 'same l1m1tat1on .applies to orders as conditions of probation and supervised release pursuant to 1 8 USCS.§ 3583 because SE

rules. regardmg probation and superv1sed release adopt the VWPA standard Unzted States v Romtnes (2000 CAI 1 F Ia) o

204 F3d 1067, .13 FLWFed C416

Probatlon ofﬁcer § motlon wh1ch mformed court of defendant's v1olat10ns of hlS superv1sed release cond1t10ns~and
recommended a course ofaction; was fully consistent-with probatlon ‘officer's statutorily mandated role pursuant to'l8 .
LT USCS § 3603 asan’ assrstant to the district court; desp1te defendant's claim that probation officer exceeded her statutory = e
" authority, violated separation of powers and engaged in the unl1censed pract1ce of law. Unzted States.y Bermudez—Plaza- SRR

(2000 CAI Puerto tho) 221'F3d 231

Tnal court did not vrolate defendant‘s double Jeopardy nghts by 1mpos1ng longer sentence when resentenc1ng de—
fendant as it was also not clear that defendant had completed his sentence on that conv1ct10n at time of’ resentenc1ng
_since defendant | was still serving hlS term of "supervised release" 1mposed as.part of his Sentence, and ‘thus; defendant
“did riot have’ leg1t1mate expectation of ﬁnahty until completron -of superv1sed release Umted States v Radmall (2003,
CA9 Cal) 340 F3d 798, 2003 CDOS 73 77, 2003 Da11y Journal DAR 9253 : S

Where federal j pnsoner was placed on supervrsed release ‘after ﬁlmg 28 USCS § 2241 habeas pet1t1on wh1ch chal-«
lenged Bureau of Prisons' 1nterpretat1on of maximum good t1me credit federal pnsoner could receive under /8- USCS §
3624(b), issue was not rendered moot under U.S. Const art. III $ 2::¢l I because there was possrb1l1ty that prisoner © * . 7 e
S could receive reductlon in hlS term of supervrsed release under 1 8 USCS § 3583(e)(2) Mujahzd v Damels (2005 CA9 ( S

0r)413F3d991 o R E : o :

I consolrdated cases, where defendants sentences for bank fraud and other offenses 1ncluded rest1tut1on and su- -
perv1sed release, and where durlng revocatlon of supervrsed reléases, restitution orders were renntted based on fmdrng RS SR
«that it was 1mpossrble for. defendants to satisfy their respectrve téstitution orders and where restitution orders were rein- . S

stated on appeal because restitution 'was mandatory under Mandatory V1ct1m ReStltlltIOIl Act, ]18 USCS'§ 3 663A(a) R

-f:thus district. court lacked authonty to remit orders, reference to rest1tut1on in 18 USCS § 3583, which required. district- v " :
- courts to. cons1der 18 USCS § 3553(a) when imposing or. revokmg term. of supervised release did not grant; drstnct court S
power to rerrnt prev1ously 1mposed rest1tut10n orders Umted States v Roper (2006 CA4 NC) 4 62 F 3d 33 6 Lo

Sentenc1ng Gu1de11nes promulgated under 28 USCS ) 994 are not 1ncon51stent w1th enabllng statute because (l) §
8 994(]) d1rect10n does not compel that probatlon be opt1on m every ﬁrst offender case ‘cept those 1nvolv1ng crrme of
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: o violence that results in bodily injury, ) Sentencing Conunisslon s consideration of nature and capacity of penal facili-
' ties under § 994(g) cannot be gauged without extended evidence of prison capacities, projections of prison populatrons

. and expected effects of guidelines, and (3) abrhty of.court to sentence outside guidelines eliminates inconsistency with.
~ options to impose supervised release, and ﬁne under 18 USCS § § 3583.and 35 71. Umted States v szth ( 1988; WD

S Tenny 686 F Supp 1246,

Sentencrng Comm1ss1on guldelme making supervrsed release followmg 1mpr1sonment mandatory in many cases
and imposing supervision for specified terms is proper under 18 USCS §§ 3553(a) and 3583(a), (c) and 28 USCS §
- 994(a)(1)(C), and thus convict's prison sentence is proper, because none of these sections, alone or together, give rise to .
claim that in‘all cases guidelines must perrmt Judge to d1spense with post—release supervrsron Umted States v Mendez
(1988 SD NY) 691 FSupp 656. : T :

, Where petrtroner inmate sought writ of habeas corpus argurng that Bureau of Prisons acted contrary to- law in fall-
©+* ing to place him in community confinement center (CCC) six months pr10r to:expiration of his release date under 18

" “USCS § 3624(c) and that CCC was "place of imprisonment” within'meariing of 18 USCS § 3621(b), examlnatlon of .
amendments made by Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104 132§ 203(2)(A), (B)
(1996),-and policies, statutes,-and cases in context of release wh11e on bail under 18 USCS.§ 3585(b), probation, under -
18 USCS §§3561(b), 3563(b)(11), 3564(b), 3565(a) temporary release under 18 USCS § 3622, supervised release un-
der 18 USCS § 3583(d), USSG, §§ 5C1.1, 5D1.3(e)(1), and designation of. place of confinement after ¢ escape from cus-, -

tody and capture under 18 USCS § 4082(a), led to conclusion that CCC was not "penal or correctional facility" under /8" - o

USCS § 3621(b) and decision not to transfer inmate was not disturbed. Loeffler v Menifee (2004, SD NY) 326 F Supp 2d ‘
454 (criticized in Schorr v Menifee (2004, SD NY) 2004 US Dist LEXIS 1075 8).and (criticized in Schoenfeld v Menzfee

- (2004, SD NY) 2004 US Dzst LEXYS 1 2499) and (cr1t1c1zed in Solomon v Zenk (2004 ED NY) 2004 US Dzst LEXYS
' 221 36): ' ; ; .

» Federal d1str1ct court lacked Junsdrctlon to hear pr1soner S cla1ms for relref from h1s federal conv1ct10n pursuant to

"28 USCS § 2255 where pnsoner was no longer in custody pursuant to his federal sentence when he filed hi$ habeas ap- . -
plication because (1) prisoner's term of supervised release was not tolled. under 18 USCS § 3624(e) because it ended one-
year after his release from prison, notwithstanding his detention by 1mm1gratron authorities during that périod based on

~state conviction, and (2) tolling of prisoner's supervised release term would be mcons1stent with 1 8 USCS §: 3583 (d)

- Rafiu Ajadi Abtmbola v Umted States (2005 ED NY) 369F Supp 2d 249 S

Unpubhshed Oplmons

Unpubllshed When sentencmg defendant for vrolatron of perlod of supervrsed release drstr1ct court properly con-
s1dered factors set forth in 18 USCS § 3553, 18 USCS § 3583 and U.S: Sentencing Guidelines Manual chapter 7, includ-

. “mg defendant s lengthy criminal history and his history of committing’ vrolatrons when he was on- superv1sed release it :
" -was not plam error for district court to impose perlod of imprisonment, even if district court ‘were under mlstaken belief

~ that 1mpr1sonment was mandatory, and there was no evidence that sentence would have been drfferent if d1str1ct court
. knew of avarlabrlrty of other optrons United States v Johnson (2005 CAll'F, la) I 35 Fo ed Appx 3 99

IIL. AUTHORIZED CONDITIONS 17 Alcohol and drugs

Although there was no evidence lmkmg alcohol consumptlon and conviction for unlawfully transportmg explos1ve
materials, and no concrete evidence of alcohol abuse; district court did not.abuse its discretion in imposing conditjon -
.+ that defendant abstain from use of alcohol and frequenting bars and other dr1nk1ng establishments, given evidence of* h1s
“+ propensity toward violence and his prior mental instability; and evidence that he abused his wife and: children and that -
- he and his wife consumed large quantities of alcohol on. weekends when he was employed as truck dr1ver Umted States .

ey Cooper (1999, CA8 lowa) 171 F3d 582.

: Total prohibition on drug trafﬁckmg defendant s purchase use or drstnbutron of alcohol was proper spec1al cond1-> ,
~“tion of supérvised release, since court was entitled to rely on evidence 1nd1cat1ng that alcohol ban was necessary. for

~ defendant's total rehabilitation; defendant's personal history includes years of substance abuse, consisting largely of
methamphetamrne abuse along with infrequent use of cocaine and LSD. United States v Behler (1 999 CA8 Neb) 1 87

. F3d 772 reh, en banc, den (1999, CA8) 1999 US App LEXIS 25852

D1str1ct court may 1mpose as part of defendant's. supervrsed release condrtron that defendant refra1n from’ con-
5 vsumptron or possessron of alcoholic beverages Umted States v Crose (2002 CA8 Mo) 284 F. 3d 91 1 ‘
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, District court abused its discretion byi 1mpos1ng spec1al conditions on defendant's supervised release that defendant o
submit to testlng and treatment for drug and alcohol abuse anid abstain from consuming alcoholic beverages ‘record did. :
not support imposition. of such conditions, and defendant's failure to cooperate with presentence investigation did not -
*authborize district court to impose whatever conditions it chose. United States v Modena (2002, CA6 Mich) 302 F3d'626, |
59 Fed Rules Evid Serv 1129, 90 AFTR 2d 6225, 2002 FED App 305P cert den (2003) 537 US 1145, 154 L Ed 2d 845
'1 238 Ct 95 0. : ,

ertten sentencing Judgment did not conﬂ1ct w1th defendant’s oral seritence as to spec1al cond1t1ons of superv1sed

' release so as to require excising conditions in written' judgment as matter of due process; dlstrlct court spe01ﬁcally men--
' tioned inpatient treatment at sentencing, so its inclusion in written judgment was consistent with oral sentence, requiring
defendant to bear costs of drug treatment was consistent with-court's intent that defendant attend treatment, that defen-

©dant comply with all rules and regulations of treatment agency was consistent with drug treatment condltlon ordered at

- 369 F3d 847.

_ sentencmg, and condition of further drug- detectlon techniques in addition to those of treatment agency was standard
: cond1t10n ordered at sentencmg United States v Vega (2003 CA5 T ex): 332:F3d 849 : ;

Dlstnct court d1d not abuse’ its dlscretlon by ordering spec1ﬁc cond1t1on on term of supervrsed release-—that defen—

--dant notuse cough syrups with codeine, NyQuil, or sleeping potions with- drugs and alcohol without prescnptron--where T

’ medlcatlons contained chemicals that could be addictive and, considering defendant's hlstory with drug abuse, court
acted within its discretion by requ1r1ng prescrlptlons for such med1cat10ns Umted States v F erguson (2004 CA5 T ex)

(o

‘Given that there was no evidence that tobacco and all over counter med1cat1ons caused any v1olent or 1llegal con-
duct in defendant, condition was not reasonably related to his offense or hlstory and involved greater deprlvat1on of
liberty than was reasonably necessary to-deter criminal conduct and to protect public; thus, court vacated such cond1t10n )
of defendant's supervised release. Unzted States v Ferguson (2004 CA5 Tex) 369 F. 3d 847.:

~ Although district court should have g1ven defendant prior notlce pursuant to Fed. R. Crtm P 32(h), that it was
“contemplating imposing total alcohol use ban as special condition of his supervised release, no plam érror was shown

- arising from lack of notice or imposition of. spe01al condition: (1) district court's failure to provide prior notice did not-

constitute plain error because defendant's substantial rights were not effected, as he could apply to have alcohol ban

condition modified at any time pursuant to Fed. R. Crim..P. 32.1 and 18 USCS § 3583(e)(2); (2) although total alcohol -
“ban went beyond alcohol consumption restrictions cond1t1ons enumerated in statutes, /8 USCS §§ 3563 (b)(7),3583(d);
~anid USSG § 5D1:3(c)(7), district court had authonty to impose condition because it was reasonably related to need to .
- .protect public from further crimes and need to- prov1de defendant with rehabilitative treatment, as spec1ﬁed in 1 8 USCS
) 3553(a)(2)(C) (D) Umted States v McKzsszc (2005 CA7III) 428 F3d 71 9 .

= »Unpubllshed Opmlons

Unpubhshed D1stnct court plamly erred when it precluded defendant's use of tobacco products where such proh1b1—

tion was not reasonably related to defendant's crime of illegal reentry and moreover, there was no evidence that tobacco -

- use would prompt illegal behavior in defendant; because prohibition against tobacco use involved greater deprivation of
- liberty than was necessary.to achieve deterrence and public. safety, condition of supervised release proh1b1t1ng tobacco ¢
use was vacated; district court also plainly erred when it-worded prohibition against drug use broadly and did not limit -~
drug use prohibition to illegal or controlled substances, or to specific addictive over-the counter medication; as it cur- ~
rently stood, condition included over-the-counter medication that was potentlally stimulative or depress1ve but was not
necessarily reasonably related to defendant's offense or history; because condition that prohibited use of over-the-
counter medication without consent of physician involved greater-deprivation of liberty than was reasonably necessary -

to afford adequate deterrence of criminal conduct and protection of public, in contravention of /8 USCS § 3583, court
remanded for resentencing on that cond1t10n of superv1sed release. United States v Segura-Lara (2006 CAS T ex) 2006 -
TUS App LEXIS 5919. : :

Unpublished: Requlrement that defendant receive testmg and treatment for drug and alcohol abuse:as COIldlthn of =
‘supervised release was reasonably related to dual goals-of rehabilitation of defendant and protection of pubhc since de- -
fendant admitted that he had been drinking since he was 16 and had been usmg manjuana smce he was. 18 United

oo States v Hill (2003, CAG Tenn) 150 Fed 4ppx 416. . .

Unpublished: Requlrement over obJectlon that defendant abstaln from using alcohol and/or other intoxicants as :

"~ condition of supervised release was error where there was no evidence that defendant ever used-or abused. alcohiol or -

that alcohol played any role in crimes. Umted States v Armstrong (2005 CA9 Wash) 1 38 F ed Appx 953
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Unpubl1shed Defendant's prem1se that d1str1ct court, wh1ch tevoked his supervised release for second time- because SR

o .he failed to comply with reporting and drug- -testing conditions, relied on 18 USCS § 3583(g) in revoking his release had R
" no-foundation in record; neither revocation petition, nor judgment, nor revocation hearing transcript included any allu-

- Isionto § 3583(g), and defendant offered no record citation whatsoever for his contention that district court 1mpl1c1tly

found that he "refused" to submit to drug testing. United States v Wade (2005, CA7 Ill) 120 Fed Appx 638 __i .
' 18. --Searches, testmg and treatment :

Speclal conditions of release for wire fraud defendant, whlch proh1b1ted purchase possess1on and use. of any alco-

R hol and subjected him to warrantless searches for alcohol and drugs at any time, did not reasonably relate to goals of

- rehabilitation and protection; there was no evidence that defendant suffered from alcoholism, that use of alcohol con-"
tributed to offenses, or that defendant used fraud proceeds for drug activity, and court failed to explain relationship be-

- tween offense and provision permitting warrantless searches Umted States v Prendergast (1 992, CA8 Neb) 979 F2d -
1289 118ALRFed 791 : AR

) Impos1t1on of mandatory drug testing as cond1t10n of defendant's superv1sed release pursuant t0 18 USCS § 3583(d)
d1d not V1olate his r1ghts under Fourth Amendment Umted States v Wrzght (1996, CAS5 Tex) 86 F 3d 64

‘ G1v1ng probat1on ofﬁcer author1ty to require additional drug treatment during superv1sed release is appropr1ate dis-
cretlonary condition that goes beyond drug testlng mandated by 18 USCS § 3583 (d) Umted States v Morey (1 997, CA8 B
Mznn) 120 F3d 142. , ’

) Dlstrlct court 1mproperly 1mposed special coriditions of superv1sed release on crack consp1racy defendant which ab- o
“solutely prohibit him from obtaining or consuming alcohol, subject him to testing to detect presence of alcohol, and- )
require him to submit to warrantless searches for alcohol, even though defendant admitted that-he smoked marijuana
’:approxunately twice-per week until his arrest and that he- drank alcohol on weekends since age of 18, where evidence
was not sufficient to.support finding that defendant was prone to "abuse" alcohol or that‘alcohol had any part in com- . .. -
mission of offense to wh1ch he pleaded guilty. Umted States v Bass (1 997 CA8 Neb) 121 F3d. 1 218,

' District’ court did not abuse its discretion'in ordering defendant to submlt to drug testing wh1le on superv1sed re-
lease, since submission to drug testing is mandatory and not discretionary condition of supervised release pursuant to /8

o 'USCS §.3583(d), even though there was no evidence that defendant used drugs or that his conviction for armed robbery

of letter carrier was drug related. Umted States v Carter (1 998, CA9 Cal) 159 F3d 397 98 CDOS 7894 98 Da1ly Jour—
nal DAR 10949..

‘ D1str1ct court's order that defendant subm1t to alcohol test1ng and ooutpatient drug treatment and- abstam from abus-

“ing prescription drugs during period of his supervised release pursuant to /8 USCS § 3583 was not abuse of discretion,

“even though defendant had no history of drug or alcohol abuse, since there was evidence that defendant had atteripted - -
~ suicide by overdos1ng on migraine medication, defendant's behavior had been unstable, and discretionary conditions '
* reasonably related to 18 USCS §-3553(a)(2)'s goals of protecting the public and providing defendant with correctlonal

- treatment. United States v Carter (1998, CA9 Cal) 159 F3d 397, 98 CDOS: 7894, 98 Daily Journal DAR 10949. "

Apphcatron of 1997 Guidelines m.,effect at sentenclngpursuant to §.1B1.11 rather than 1992 ‘Guidelines was not er-,
‘ror, even though under 1997 Guidelines drug testing is a mandatory condition of supervised release and under 1992
Guidelines court has discretion to.impose drug testing as condition, since there is no indication that drug testing condi-
tion constitutes-punishment for purposes-of Ex Post Facto Clause. Umted States v Jackson ( 1 999 CcA49. Cal) 189 F 3d
- 820, 99 CDOS 7186, 99 Da1ly Journal DAR 9167. )

“Case would be remanded where district court 1mposed spec1al cond1t1ons of supervised release under 18 USCS §

" 3583 requiting child pornography defendant to 'submit to alcohol testing and treatment, prohibiting him from having
unsuperv1sed contact with minors, and proh1b1t1ng him from possessing pornography without making any factual find- .
ings relating to them or providing any reasons to support them; sentencing judge is required to state reasons in open. -
court for imposing a particular sentence pursuant to /8 USCS' § 3553(c). United States v Loy (1999, CA3 Pa) 191 F3d °

" 360, cert den (2000) 529 US 1023 146L Ed2d 319, 1205 Ct 1429 appeal after remand remanded (2001 CA3 Pa) 237

F3d251

, D1stnct court, whlch sentenced defendant .upon revocation of her superv1sed release to 24 month max1mum term
: d1d not’commit plam error-in basing length of defendant's senténce on prospects of her rece1v1ng drug rehab111tatlon

Ta 'treatment Umted States v Aguzllard (2000 CAll Ala) 21 7 F3d 1319, 13 ELW Fed C 846.
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Special ¢ondition. under §5D1.3 that defendant convicted of being felonin possession submit to random war- -
rantless searches during superv1sed release was not plain error; defendant's twenty year record, his lifétime abuse of

intoxicants, his regular manifestations-of psychological derangement; and his disregard of the law, betrayed a dangerous A

anti-social personal1ty, and condition was crafted to enforce court's proscriptions against defendant's possession of'in:..

' tox1cants sweapons or other contraband, to enable detection of criminal act1V1ty or other probat1on V1olatlons and to v ..

‘_ protect safety of. probation officer and ordinary citizens. Umted States'y Kzngsley (2001 CA6 T enn) 24 1 F 3d 828 2001 . ‘-
FED App 62P cert den (2001) 534 US 859 151 L Ed 2d 90, 122 SCt137.-

Fact that defendant tested pos1t1ve for manjuana at least 3 tnnes in Vlolatlon of superv1sed release under 18 USCS $

3583, supported mference that defendant possessed marijuana, which potentially supports a Grade B violation'under § .+~ - ,’ ‘

7B1.1. Umted States v Trotter (2001, CA7Ill) 270 F3d 1150 cert den (2002) 534 Us 1166 152 L Ed 2d 123, 122 S Ct
1181 R

Dlstnct court d1d not. err by ordermg defendant to part1c1pate in outpatlent drug treatment and testmg as cond1t1on
~of superv1sed release under 18 USCS § 3583(d) because it.-was not obv1ous that undergomg drug treatment would-nhot be.
~ beneficial to both defendant and socrety as he was recreatlonal user of both marijuana and methamphetamme he.had
small amount of each in his possession when he was arrested, and psychological profile prepared for sentencing indi- -
cated that he occas1onally used methamphetamme to intensify effect of his sexual experiences. United States v Rearden.
(2003, CA9 Cal)-349 F3d 608 2003 CDOS 9632, 62 Fed Rules Evid Serv: 1255 ‘cert den (2004 us) 1 60 LEd2d 32

1 25 SCt32.. . NE .

‘Inl8 USCS § 3583 criminal sentencmg matter plam language of 18 USCS $ 3583(d) gave courts respons1b1l1ty to

* determine maximum number of drug tests beyond three that would be required; courts could not fulfill this Congres-
~ sionally-assigned respon51b1l1ty by ass1gmng it to probatlon oﬁicers United States v Melendez—Santana (2003 CAI
: Puerto RlCO) 353 F3d 93. - . : :

By its plain terms 18 USCS § 3583(d) requlred courts to detemune maximuim number of drug tests to: be performed
‘ beyond statutory minimum of three, with probation officers permitted to decide number of tests to be performed w1th1n j

| - range established by court. United States v Melendez—Santana (2003 CAI Puerto Rico) 353 F3d 93.

/In-18:USCS §3583 crmnnal sentencmg matter where sentencing court's drug testing condition delegated its sen-
. tencmg authority in violation of clear Congress1onal mandate and disregard of Congress1onal mandate was plain error,
court of appeals vacated drug testing provisionsin- defendants ‘sentences. and remanded for re-sentenc1ng United States -

- vMelendez—Santana (2003 CAI Puerto RlCO) 353.F 3d 93

18 USCS §3583 requ1res courts to determine maximum number of drug tests to be performed beyond statutory

. 'minimum of three; therefore, condition of supervised release that stated minimum number of drug tests to be performed -

_-was to be construed as statmg max1mum that were to be performed United States.v Lewandowskz (2004 CAI RI) 372
E F 3d 470. , . , , - , .

. - District courts did not commit revers1ble error by 1mpos1ng, in wr1tten sentences standard statutory cond1t1ons of ,
-_superv1sed release as set forth in /8 USCS § 3583(d), mcludmg drug testing, despite not exp11c1tly referencmg drug test—v' i
_ing condition. orally at sentencing. Umted States vMesf in Haile Tulloch (2004, CAl Mass) 380 F3d 8. SR

Part1c1pat1on in alcohol abuse program and requ1red penod1c alcohol use.testing were: properly added to superv1sed e
. release term of defendant, who was convicted of wire-fraud pursuant to 18 USCS §-3583(e)(2), because (1) modification
was based on evidence in presentence investigation report, which was ava1lable to defendant, (2) added‘conditions re-" -
- lated to defendant's rehabilitation goals, and (3) added conditions were: narrowly tailored as they reflected lesser depri-

: .Vat1on of l1berty than complete ban on alcohol use. Untted States v Davtes (2004 CA8 Mznn) 380 F3d 329

S Smce district court. 1mproperly allowed probation ofﬁcer to deternnne number of drug tests that defendant would
have to take during his term of supervised release; defendant's sentence was vacated only to extent that it improperly
delegated district court's authority to deternnne maximum number of drug tests requlred durmg defendant's superv1sed

release term. United States v Padilla (2004, CAl Mass) 3 93 F3d 256. - ' S

D1str1ct court's 1mpos1t1on of cond1t1on of superv1sed release wh1ch requ1red defendant to subrmt to searches by
any probatlon or law enforcement officer with or without reasonable or probable cause, followmg defendant's guilty -
plea to possession of stolen mail, violation of 18 USCS §1 708 was not facially invalid under Fourth Amendment con-
st1tut10na11ty of condltlon was controlled by Court of Appeals dec1s1on in Guaghardo and Ninth C1rcu1t was bound by i
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that hold1ng, further under Rearden expl1c1t statement of reasons for condmon was not absolutely requlred by 18 USCS '
§ 3583(d). Untted States v Dupas (20035, CA9 Cal) 417 F3d 1064, amd (2005, CAS Cal) 2005 Us App LEXIS 17233.°

Drug testing condition of appellant's superv1sed release did not vest probat1on oﬂicer with discretion to order S
0 unhmlted number of drug tests in violation of 18 USCS § 3583(d) where condition could be construed to cap number of
‘drug tests at three unless probation officer obtained mod1ﬁcat1on under ] 8 USCS § 3583(e) Untted States v De Los San-
tos (2005, CAI Puerto Rico) 420 F3d 10. . . _ _ S

_ District court 1mproperly delegated its sentencmg authorlty when it 1mposed supervised release condition that al<
_ lowed probation officer to determine number of drug tests that would be' conducted during defendants' perlods of s super—
. vised release, but Court of Appeals found that resentencing was not required because error did not affect defendants' =

' substantxal nghts Untted States v Sanchez-Berrios (20035, CAI Puerto cho) 424 F3d 6568 F ed Rules Evzd Serv 320

D1stnct court impermissibly delegated duty. 1mposed on’ it by 18 USCS s 3583(d) and USSG § SDI; 3(a)(4) when it

dunng course of his. superv1sed release Untted States v Stephens (2005 CA9 Cal) 424 F 3d 8 76.

. Where court required that defendant's drug treatment mclude testmg, it did not shlrk 1ts respons1b111ty under / 8 _
USCS'§ 3583 (d) and USSG § 5D 3(a)(4) to impose conditions of supervised release merely by allowing drug treatment

. professionals to determine. number of in-treatment drug tests to wh1ch defendant would be requ1red to subrmt Untted ]

' States v Stephens (2005 CA9 Cal) 424 F3d 876. ) vl g - :

By entenng sentencxng order that 1mposed mandatory drug treatment and treatment program ur1naly51s wh11e
~-merely delegating administrative details of arranging program to probation officer, district court did not delegate its
- Article III Jud101al power regardmg primary decision of whether defendant would undergo treatment and that treatment .-
. program would irclude urmalys1s Untted States v Stephens (2005,"CA9 Cal) 424 F3d 876. ’

District court did niot 1mproperly delegate its authority to probat1on officer regard1ng number of drug tests. defen— i:_, .
“dant had to undergo durmg superv1sed release where appellate court construed condition to cap number of drug tests at. .-
three, to state both maxxmum and rmmmum number of tests. United States v MOJtca-Rtvera (2006 CA] Puerto Rico)
. '435 F3d 28. » S

"Standard condmons" worksheet dlstnct court used for spe01fy1ng conditions of superv1sed release listed as, cond1-“ -
-~ tion "one drug test within 15.days of release from imprisonment and at least two periodic'drug tests thereafter, as di--
. rected by probation officer," and offered no place for judge to enter maximum number of tests as/requlred by Untted
" States v. Melendez-Santana 353 F.3d 93'(1st Cir. 2003); this left probatlon officer's discretion unbounded, and-it was
‘ suggested that;.in resentencmg defendant and otherwise, district court should use sentencing. form’ that 1mp1emented 18 o
.. USCS $ 3583 (d) as- requlred by Untted States v. Melendez—Santana Untted States vAttoro (2006 CAI Mass) 446 F3d :
246 . . ,

Sentencmg court abused its dlscretxon by 1mposmg drug treatment condltlon/for supervrsed release because it did”
not satisfy statutory criteria of /8 USCS § 3583(d); requiremerit to. undergo drug freatment was not reasonably related to-
nature and circumstances of offense and history and characteristics of defendant under /8 USCS $ 3553(a)(1) where

“tion'to fraud United States v Napter (2006 CA9 Alaska) 463 F3d 1 040

It .was abuse of discretion to delegate to probation officer; authonty to determme number of drug tests defendant had ~

i condition in written judgment that it did not include in oral pronouncement of sentence Untted States v Sepulveda—
Lo Contreras (2006 CA] Puerto tho) 466 F3d 166 :

: : Where defendant was convicted of consplracy to defraud government pursuant to 1 8 USCS. § 286 and false state-
. ments to federal agency pursuant to 18 USCS §§ 1001, 2, defendant was not required to undergo mandatory drug testing
<" as part of his probation as set forth by '8 USCS § 35 63 (a) and 18 USCS § 3583(d) where offense was not drug'related -
- and defendant did not have hlstory of drug abuse Untted States v Ktrsch (2003, DC Mtnn) 287 F. Supp 2d 1 005

i Unpubhshed Opmlons

" allowed probation officer to set maximum number of non-treatment drug tests to ' which defendant’ would be. subjected SR

_defendant was convicted of defrauding federal government, and there was no evidence of drug abuse bearmg any rela- R

to undergo while on'supervised release; abuse of d1scretlon stanidard applied because d1str1ct court included drug testing . ,
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Unpubllshed Federal d1stnct court's 1mpos1tlon of non-treatment drug testing superv1sed released: cond1t10n that

o . fails to state'maximum number of drug tests constitutes 1mperm1ss1ble delegation of court's statutory duty under 18

USCS § 3583(d). United States v Smith (2006, CA9 Cal) 2006 US App LEXIS 13340,

o Unpubhshed District court erred by requ1r1ng defendant to submlt to non-treatment drug testlng dunng superv1sed S
" released without stating maximum number of drug tests required; omission of that limit constitufes impermissible dele- -
. gation of court's statutory duty under 18 USCS § 3583 (d) Umted States y Helem (2006 CA9 Cal) 2006 US App LEXIS
13 34 1

Unpubllshed Appellate court vacated and remanded defendant's sentence for v1olatmg several controlled sub-‘

‘ stances offenses because 18 USCS § 3583(d) requlred that district court determine number of drug tests to. which boy— - :,
: " friend had to submit, and district court impermissibly delegated respons1b1l1ty to’ probatlon ofﬁcer Umted States v Sam
© (2006,:CA7 Wts) 2006 US App LEXIS 1 4200: . B o : -

Unpubllshed Court upheld mandatory drug testlng cond1t1on of defendant's superv1sed release because (l) cond1- ‘ B
tion was mandated by /8 USCS § 3583(d); (2) presentence report recommended that district court not waive condition,

- and district court adopted that recommendation; (3) defendant showed awarenéss of cond1tlon by objecting to DNA"’
' test1ng condition, which was imposed under same statute; (4) district court possessed sufﬁc1ent factual basis for drug

testing condition because defendant was charged with drug-related offense, upon which presentence report based:its -
recommendation for drug testing; and (5) defendant presented no ev1dence at sentencing that he posed low nsk for fu-

L i ture substance abuse Unzted States chAlzster (2006, CA49 Cal) 2006 US App LEXIS 14585

Unpubhshed In Chlld pornography case 18 USCS § 2252A(a)(5 )(B)) if dlSt.I‘lCt court erred by 1mposmg as’ spec1a1 g

- condition of supervised release that defendant ' part1c1pate in outpatlent substance abuse treatment and submit to drug
" and alcohol testing, as instructed by Probation Officer," érror was not "plain"; any' error or prejudlce caused by district
- court's decision to impose that condition did not seriously affect fairness, mtegnty, or pubhc reputatlon of Jud1c1a1 pro- o
'i;ceedmgs Umted States v Yoder (2006 CA9-Cal) 2006 Us App LEXIS 23637. . \ » :

Unpubllshed Although district court erred in delegatmg to probation ofﬁcer d1scretlon 16 determine maximum O ‘
number of drug tests that defendant had to undergo while on supemsed release, error nelther affected defendant's sub-
stantial rights nor senously impugned mtegnty of Jud1c1al proceedmgs Untted States v T orres Colon (2005 CAI

~Puerto Rico) 156 Fed Appx 332,

Unpubllshed District court did not commit plam error when w1thout object1on it requ1red defendant to undergo

o substance abuse treatment program as condition of superv1sed release under 18 USCS §§.3583(d) and. 3563 (b)(9) be-

cause treatment was reasonably related to cr1mmal h1story United States v Armstrong (2005 CA9 Wash) 1 38 F ed Appx

Unpubhshed 1t was not error under 1 8 USCS § 3553(a) § 3583(d) and USSG s 5DI. 3(b)(2) to’ 1mpose spec1a1
conditions of supervised release requirements that defendant. 1) part1c1pate in outpatient substance abuse treatment, 2)

- - abstain from using alcohol, and 3) pay costs of his drug and alcohol treatment, éven though record contained sparse L '
. ev1dence of defendant’s h1story with drugs and alcohol. United States,v Ortega (2005; CA9. Cal) 137 Fi ed Appx 84.

Unpubhshed Where district court required defendant as cond1t1on of her supervised release; to submit to drug test ‘ S

within 15 days of her release "and thereafter as required by probation agent" district court 1mproperly delegated to pro- -

. bation officer its authority under 18 USCS § 3583(d) to determine maximum number of drug tests defendant hadtoun-
o dergo. Untted States v Vegerano-Rodrtguez (2005 CAl Puerto cho) 128 Fed Appx 778 cert den (2005 US) 126 S Ct

181 163LEd2d 186.

' Unpubllshed Where d1str1ct court ordered that defendant had to submlt to drug tests whlle on superv1sed release SRR
" “but did not specify number of tests, case was remanded so that district court could make that determination; it was map-

propriate delegatlon of judicial authority to permit-probation officer to spec1fy number of- drug tests. Umted States v,

.. Perry (2005, CA7 Ill) 133 Fed Appx 329, subsequent app (2006 ‘CA7 11I) 1 62 Fed Appx 638

~19. Conﬁnement in commumty treatment faclllty

Sentencing of defendant to-both | maximum term of twenty-four months and subsequent 120 days in communlty -

= '.‘.conﬁnement as cond1t10n of supervised release was not error, since term of community confinement was order of super- ~
“-vision relating to supervised release and was not an add1t10na1 term of 1mpnsonment Untted States v Elkins (1 999, CA 75
e Wts) 176F3d 1016 : ‘ ‘

(s
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o Dlstrlct court had authority to impose confmement ina commumty treatment center or halfway house for rehab111ta- -
tive purposes as condition of supervised release; absence of a reference in /8 USCS § 3583(d) to the subsection of 8
C USCS § 3563 (b) that authorizes community confinement for rehab111tat1ve purposes was an inadvertent clerical error
made twelve years after < enactment of § 3583(d). United States v ‘Bahe (2000, CA9 Ariz) 201 F3d 1124; 2000 CDOS -

. 187,2000 Daily Journal DAR 279, cert den (2000) 531 US 1027, 148 L Ed2d 514, 1215 Ct 601 and (cr1t1clzed in

- United States v Mtlls (2002 ED Wis) 1 86 F Supp 2d 965) and (cr1t1clzed in Unzted States v Barrett (2002 SD Iowa) 1 98 .
F Supp 2d 1046)

When enacted by Congress 18 USCS $ 3583 (d) adopted part1cular prov151ons of 18 USCS § 3563 (b) by spec1ﬁc
* _and descriptive reference and, therefore, it was as if language of those subsections was made part of I8USCS §
_3583(d) in this way, § 3583(d) included language of former 78 USCS § 3563(b)(12) as it was then written to pernnt o
* -community-corrections confinement. Untted States v Grzner (2004 CA8 Iowa) 358 F3d 979 reh den reh en banc den o
- (2004, CA8) 2004 US App LEXIS 7230 ) . S

18 USCS § 3583(d) continues to mclude communlty-correctlons conﬁnement as d1scretlonary condltlon of supet- P
vised release. United States v Grtner (2004, CA8 Iowa) 358 F3d 979, reh den, reh, en banc, den (2004, CA8) 2004 US -

" App LEXIS 7230,

D1str1ct court.did not commit €rror, plam or otherwrse when it requ1red defendants to reside in commumty— ,
gcorrectlons facility as condition of supervised release where (1) defendants relied on fa11ure of 18 USCS § 3583(d) to.
: cross-reference as. d1scretlonary condition of superv1sed release. 1 8 USCS § 3563(b)(11);(2) when enacted by Congress,
18 USCS § 3583(d) adopted particular provisions of /8 USCS § 3563(b) by specific and descriptive reference-and,
therefore it was as if language of those subsections was made part of 18 USCS §°3583(d);.(3) in this way, § 3583(d)”

.- included-language of former 18 USCS § 3563(b)(12) as it was then wntten to permit community-corréctions conﬁne— .

- }"ment (4) although Congress rénumbered subsections of § 3563 (b), Congress had not re-enacted /8 USCS § 3683(d)

-y and there was nothing to indicate that Congress removed from § 3583(d) commiunity-confinement condition that was

" incorporated into statute when it was passed; and (5) thus; § 3583(d) continued to include communlty—correctlons con:
~. . finement as discretionary condition of supervised release. United States v Grirer (2004 CA8 Iowa) 358 F 3d 979 reh B
. den reh, en banc, den (2004, CA8) 2004 US App LEXTS 7230.. Ll :

Dlstnct court's decision to impose statutory max1mum sentence ‘of two years on defendant after he v1olated cond1-

* tion of supervised release was not erroneous because dlstrlct court's previous decision to require defendant to serve 120
days in community corrections facility was not made as prison senterice, but had in fact been made as ¢ondition of su-

.- pervised release for earlier conv1ct10n as contemplated by 18 USCS § 35 63 (b) Untted States v Del Barrto (2005 CAS. -
. Tex) 427F3d280 : : By

s Unpubhshed Opmmns o

g Unpubl1shed Where: inmate argued that district court was w1thout author1ty to sentence h1m to commumty con-
‘finement as condition of supervised release because it was not pernutted under plain language of 18 USCS §3563 (b)
: and /8 USCS § 3583(d), that argument was foreclosed Untted States v Hernandez (2006 CA5 Te ex) 2006 Us App

- LEXIS 6876. . : , P .

Unpubhshed Where dlstnct court noted defendant s cnmmal hrstory, h1s serious substance problem and hJS fa11ure G
'. ‘to comply with terms of his prior term of supervised release and district court further discussed 18 USCS § 3553(a) fac-
“tors prior to revok1ng his supervised release and imposing $entence, district court's imposition of special condition that
defendant spend up to. 180 days in community corrections center as part of new term of supervised release following’ - »
- term of incarceration did not violate 18 USCs § 3583(d)(2) Untted States v Holt (2006 CA8 Iowa) 2006 Us App LEXTS S
- 1 2503.

20. Deportatlon or surrender to INS

: ‘ D1str1ct courts have authorlty to order deportatron of defendants "subject to deportatron" as condltlon of supervrsed
- release pursuant to 18 USCS § 3583(d). United States v Chukwura (1993, CAll Ga) 5 F3d 1420, 7FLW Fed C 963,

reh, en banc, den (1994, CA11 Ga) 14 F3d 60 and cert den’ (1994) 513 US'830, 130 L Ed 2d 51, 115 SCt 102 and (cr1t1- e

- .cized in United States v Quaye (1995,.CA5-Tex) 57 F3d 44 7) and (criticized in United States v Shaw Yan Xtang (1 996,

-CA4NC).77 F3d 771) and (cr1t1crzed in United States v Phommachanh (1996 CA10 Kan) 91 F3d 1383)

: D1str1ct court exceeded its statutory power under 18 USCS. § 3583(d) in order1ng defendant deported as condmon of .
: supervrsed release Untted States v Quaye (1 995, CA5 T ex) 57 F 3d 447 (cntrclzed in Untted States v, Oboh (1 996 CAI I
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Ga) 92 F3d 1082 10 FLWFed C 261) and (cntlclzed in Unzted States vAlvarez (1997 CAll Fla) 115 F3d 839 11
,FLWFed C53) N .

.18 USCS $ 3583 does not authonze court to order deportat1on d1rectly as cond1t1on of superv1sed release but

e merely prov1des means by which district my order, as condition of supervised release, defendant's surrender to INS for . _
~_deportation proceedings, and district court did not-err in ordermg that defendant be deported as condition of superv1sed :

release pursuant to-§ 3583(d), although judgment would be modified to eliminate any ambiguity. United States v Shaw -
' Yan Xiang (1996, CA4 NC) 77 F3d 771 (criticized in United States.v Oboh (1996, CAll Ga) 92 F3d 1082 10FL WFed
©...C 261) and (cr1t1c1zed - United States\v Alvarez (1997 CAll Fla) 115 F3d 839,11 FLWFed C53). - :

18 USCS $ 3583(d) does not authorize district court to deport defendant-al1en as condition of superv1sed rélease,
- ‘but instead authorizes district court to impose as condition of supervised release that defendant be delivered to INS for
* depottation proceedmgs United States v Phommachanh-(1 996, €410, Kan) 91 F3d 1 383 (cr1t1c1zed in Unzted States v
' Alvarez (1997 CAll Fla) 5. F3d 839,11 FLW Fed C 53) .

- Dlstr1ct court had authonty to order deportat1on of defendant as cond1tlon of superv1sed release pursuant to 1 8"

i USCS § 3583(d),. and plain language of § 3583(d) gave defendant sufficient notice that district court could deport him as
- - condition of superv1sed release upon finding that he was subject to deportat1on Unzted States v Oboh (1996,;CAl1 Ga) -

92 F3d 1082, 10 FLW Fed C 261, amd (1996, ND Ga) 10 FLW Fed C 275. and cert den (1997) 520 US 1121 137 L Ed
2d337 117SCt1257 117SCt1258 ’ :

Dlstrlct court did not. exceed its authonty under /8 USCS s 3583 (d) by orderlng defendant delivered to INS oﬁi-
cials as condition of supervised release. Unzted States v Ruiz-Castro (1 996, CAl 0 Wyo) 92 F3d 1519, 45 F ed Rules Evid
Serv 691 35 FR Serv 3d 769. C v ‘ v, .

18 USCS'§. 3583 (d) authorizes d1str1ct court to order defendant to be surrendered to INS for deportat1on proceed: -
ings in accordarice with the Immigration and Nat1onal1ty Act, but it does not, authorize court to order defendant de-
‘ported. United States v Romeo (1997, CAll Fla) 122 F3d 941, 11 FLWFed C 529 v

As result of enactment of Illegal Immigration Reform and Imm1grant Respon51b1l1ty Act, 1 8 USCS § 3583 (d) au-" |
-thorizes district court to order that defendant be surrendered to INS for deportation proceedings in accordance with -

INA, but it does not authorize court to order defendant deported as cond1t1on of superv1sed release Unzted States v Bzro -
(1998 CAlI Fla) 143 F3d 1421, 11 FLW Fed C 1509.

Couirt of appeals must vacate portion of district court's Judgment ordermg defendant deported since Gourt lacked. Ju-l ‘
risdiction to order deportation as condition of superv1sed release under / 8 USCS § 3583(d), even though defendant did :
not object to order at sentencing and government did not ment1on issue in their briefs. United States-v Alborola- ‘

“Rodriguez (1998 CAII Fla) 153 F3d 1269 12 FLWFed C85 cert den (1999) 526 Us 1133 143 LEd 2d 1012 11‘9 S 1,

.. Ct 1809,

Because defendant's case was pendmg on effectlve date of 8 USCS § ‘1 229a of the IIRIRA wh1ch Wholly abrogates :

.~ district courts' authority to-order deportations pursuant to /8 USCS § 3583, district court did not have authority to order

" defendant's deportation as cond1t1on of hlS supervised release United. States v Mejza (1 998, CAI 1 E la) 154 F. 3d 1 297
12FLWFed C97. = = " , , o T -

DlStI‘lCt court d1d not have the authority under /8 USCS § 3583 to 1mpose cond1t1on tolling defendant's supervised -
release term upon deportation or unknown illegal presence in the U.S.; Congress could not have. intended to-allow de- ‘
fendant to be excluded from the U.S. as a‘condition of supervised: release while, at the same time, allow all:conditions of ~

E *supervised release to be suspended for the durat1on of that exclusion: United States v Juan-Manuel (2000 CA8 ‘Neb)

222 F3d 480 (criticized in United States v Rivard (2000, DC V1) 127 F Supp 2d 51 2) and (cnt1c1zed in Unzted States v
szenez (2000 CAG T enn) 2000 US App LEXIS.34041). \ v S

It was not plam error for d1str1ct court to.order as cond1t1on of superv1sed release under 1 8 USCS § 3583 that 1f de-
fendant were deported he was to remain outside U.S: for entire term of his superv1sed release, despite defendant's cla1m
" that separat1on of powers doctr1ne and due process were v101ated Unzted States v Solares (2000, CAI RI) 236 F 3d 24

Where district court bypassed procedures provided in- Imm1grat1on and Natural1zat1on Act for deportation and re-
:moval district court's judgment ordering defendant's immediate deportat1on as condition of supervised reledse was in -
'excess of its author1ty under 18USCS § 3583((1) sentence was vacated and remanded to d1str1ct court for resentencmg,
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wh1ch could have included, atb district court's discretion, appropriate condition of supervised release.. Uvn‘ited‘ States v- .
Tznoso (2003 CA9. Guam) 327 F3d 864, 2003 CDOS 3499, 2003 Dally Joumal DAR 4474.

Because Imm1gratlon and Naturalization Act, as amended by Illegal Imrnlgratlon Reform and Irnnugrant Responsi-

- bility Act, does not "otherwise specify” or authorize _]ud101al deportation pursuant-to /8 USCS §.3583(d), 8:USCS §
1 229a(a) establishes that district courts have no authority under 18 USCS § 3583(d) to authorize or provide for deporta-- -

tion or removal as condition of superv1sed release. Umted States v Tinoso (2003 CA49 Guam) 327 F 3d 864 2003 CDOS-

73499, 2003 Daily Joumal DAR 4474.

- Fact that confinement in community corrections facﬂlty was not spec1f1cally enumerated in 18 USCS § § 3583 ).

and 3563(b) as condition that could be imposed on period of supervised release did not reflect Congress1onal intent to.:

preclude such alternative as condltlon but instead was attnbutable to draftmg error. Unzted States v Del Barrio (2005

CCAS Tex) 427 F3d 280-.

-

. Condition of superv1sed release: requiring defendant to report for deportat1on proceedmgs was not modlﬁed because
under Fed. R. Crim. P. 35, defendant failed to allege arithmetical or technical mistake, and under Fed. R Crim. P.32.1

- and I8 USCS § 3583, similar language has been approved by appellate court. and condition as modified had been ap-
.- 'proved by defendant at sentencing; further, defendant did not seek to modlfy substance of cond1t1on only phrasing to -

avoid misinterpretation, which did not meet requ1rements of 18 USCS § 3553 United States Vv El- Szlzmy (2006 DC Me)

L 417FSupp 2d 75. -

21. --Tollmg of perrod while outsrde country '

Sentenc1ng provision that period of superv1sed release should be tolled durmg period of time alien defendant is out
of country if she is deported was not illegal or outside sentencing authority of district courts, Umted States v Isong:
(1997 CAG Tenn) 111 F3d 41, 1997 FED App 130P (ctiticized in United States v Balogun (1998 ‘CA2 NY) 146 F3d

- 141) and (cr1t101zed in United States v Rivard (2000 ‘DCVi) 1 27 FSupp 2d512).

- District court had authority to provide that period of superv1sed release would be tolled upon al1en defendant s de-

o portation and would not begin to run again unless he returned to U. S.-and reported to nearest probation office; tolling

order was appropr1ate penological measure, given. defendant's demonstrated disrespect-for'immigration . laws which he p
had repeatedly violated. United States v Isong (1997, CAG- Tenn) 111 F3d.428; 1997 FED App 126P, cert den (1997)-

C 522 US 883, 139L Ed 2d 147, 1185 Ct 212 and (criticized in United States v Balogun (1998, CA2 NY) 146 F3d 141)"

and (criticized in United States v Juan-Manuel (2000; CA8 Neb) 222 F3d 480) and (cntlclzed in United States v szard B
(2000 DC V) 127FSupp 2d 512). o . ‘

D1stnct court lacked authority to order penod of superv1sed release tolled upon defendant's exclusmn from US.in .- R
. sentencing defendant to 21 months' 1mpnsonment to be followed by three-year term of supervised release and exclu-

* " $ion from U.S., with term of supervised reléase to be suspended upon his exclusion and resumned upon his reentry into "~ °

. thus, lacked jurisdiction to revoke probation period that had already expired when defendant was rearrésted four years - .- :

U.S:; tolling is not within 18 USCS § 3583(d)'s authonzatlon for-sentencing court to impose "any other condition it con-

‘ vs1ders to be -appropriate." United States v Balogun (1 998, CcA2 NY) 146 F3d 141 (criticized in United States szmenez _
' (2000 CA46 Tenn) 2000 US App LEXIS 34041): .. o ‘ 7 o ,

District court lacked authority to toll defendant's three year terrn of superv1sed release whlle he was deported and,

© ! later because tolling; which related to timing of supetvised release rather than conduct -of defendant should not be

. viewed as "condition” of release because it related to something beyond control of defendant and was substantwely dif-

~ferent from all of other conditions expressly provided for under /18 USCS § 3583(d) and USSG $5DL3 (b) Unzted

States v Okoko (2004, CA11 Fla) 365 F3d 962, 17 FLW Fed C 389.

Permission to impose "any other’ condition” dunng superv1sed release under 18 USCS § 3583(d) does not. mclude '
tollmg of release upon deportation of alien-defendant; phrase "any other condition" must be read in context of statute as

. whole and was not intended by Congress to prov1de "untrammeled dlscret1on " United States v Okoko (2004 CAI LF la) s
365 F3d.962,17 FLW Fed C 389. v :

22. Flnanc1al reportmg and restrrctrons »

" Court did not abuse its dlscretlon in requmng, as condltlon of superv1sed release under 18 USCS § 3583 (d), that de-

B fendant report financial obligations in excess of $ 250 incurred by his wife, since condition was reasonably related to

" nature and c1rcumstances of offense under 18 USCS § 3565(d); cond1tlon served mon1tor1ng purpose in llght of defen-




18 USCS § 3583

dant's h1story of masklng his income and ownershrp of assets and related to evaluat1ng defendant's ab111ty to meet rest1- S
- tution schedule. United States v Kosth (1 991, CA7 Ill) 943 F2d 798 - : S

- Special cond1t1on of superv1sed release requ1r1ng that defendant conv10ted of making false statement on cred1t card o
appl1cat1ons and mail fraud obtain prior approval from probation department for purchases over $ 100 was not plain =~ .
»“error, where defendant had long history of mental health problems and at times had been unable to control his spend1ng, -

and court could rationally have concluded that overseeing of expendltures would deter kind of overspendlng and debt
_ that might once .more lead defendant to undertake ﬁaudulent scheme Umted States v Phaneuf (1 996 CAI Mass) 91
- F3d 255. : : . , v

Fourth ansz1fth Amendment nghts of defendant ordered to- pay restltutlon of $ 380 ,089:23 were not v1olated by "

“supervised release condition requiring him to provide probat1on officer access to any requested’ financial' information; 18 . :

-USCS.§ 3583(¢) allows court to order any condition that is consistent with any'pertinent policy statements, and- cond1- RS

tion ordered was identical to § SB1 A4(b)(1). United States.v. Ismozla (1 996, CAS T ex) 100 F3d 380, 45 Fed Rules Evid . ‘

Serv 581, reh den (1997, CAS Tex) 1997 US App LEXIS 992 and cert den (1997) 520 US 1219, 137 L Ed 2d 836 1178 -

Ct 1712 and cert den (1997) 520 US 1247, 137 L Ed 2d 1060, 117 S Ct 1858 and (cr1t101zed in. Umted Statesv ,

Ensminger (1999, CA10 Okla) 174 F3d 1143, 1999 Colo JCA R 2139) and (criticized i in Doe v State (In re Doe) (1999 =

App) 133 Idaho 811; 992 P2d 121 1) and (cntlclzed in Umted States v Gilbert: (2004 CA7Ind) 391 F3d 882 65. Fed '

Rules Evid Serv 1292). ‘ c

' Spec1al cond1t1ons of superv1sed release relatmg to ﬁnanc1al d1sclosures and restrictions were properly 1mposed on
o defendant conv1cted of making false statements in connection with his presentation of document falsely indicating that
" “hehad preva1led in civil action and that he was entitled to possess1on of certain real propert1es since all three counts of
indictment related to defendant's attempts to defraud financial institutions and defendant belongs to orgamzat1on whrch '
~does not believe federal bankmg system has author1ty Umted States v Ensmznger (1 999, CAI 0 Okla) I 74 F3d'11 43
1999 CoIo JCA R 2139

“Court's order that defendant prov1de hrs probat1on officer w1th access to. ﬁnanc1al 1nfonnat1on as cond1t1on of su-
| pervised release was not abuse of discretion, even though defendant was not ordered to pay restitution or a fine; court
understood that. money and greed were at heart of defendant's drug distribution offenses and believed that momtormg ,
defendant's financial situation would aid in detecting any return to his former lifestyle of drug distribution. United States ,
: » vBehIer (1999, CA8 Neb) 187 F3d 772, teh, en banc den (1999 CA8) 1999 US App LEXIS 25852.

Spec1al cond1t1ons of defendant’s supervised release proh1b1t1ng defendant from i incurring debt w1thout prior proba-
- tion office approval was vacated and remanded because condition was seem1ngly unrelated to defendant s offense-and
“circumstances (defendant had pled guilty to possession with intent to distribute and distribution of cocaine base, and had
proc11v1ty to support himself through drug dealing), and condition would not deter criminal conduct, protect pubhc or .
“assist in defendant's rehabilitation; given. defendant's 1nd1gence limited use of credit cards or other. forms of credit '
would likely be necessary to facilitate hrs remtegratlon into soc1ety after hrs reléase from pnson Unzted States v Brown
(2005, CA2'NY) 402 F3d 133. . :

, : Where defendant pled gu1lty to car]ackmg, defendant‘s r1ght to be present at’ sentenc1ng was v1olated when super-
vised release conditions involving financial mforrnat1on and searches were imposed for first t1me in written judgment
without being orally announced at sentencing because (1) conditions were non-mandatory, non-standard, and non- N
v recommended conditions, and (2) defendant was not put on constructive riotice that two cond1t1ons would be. 1mposed in: -
‘written Judgment United States v Sepulveda—Contreras (2006 CAI Puerto cho) 466 F3d 166. S B

. Unpubllshed Oplmons :

o Unpubhshed Requ1rement to submit requested ﬁnanc1al 1nfonnatlon to probatlon ofﬁcer was proper where defen- '
dant had committed drug offenses; had no record of assets, and had obtained false identification in past in order to use
“variety of aliases and where, given that defendant was. convicted of illegal reentry;. condition rmght allow probation de-
‘partment to better follow defendant s employment and other act1v1t1es Unzted States v Armstrong (2005 CA9 Wash)
138 Fed Appx 953. o : , L . X

23 Flrearms

. Condition forb1dd1ng defendant who pleaded gu11ty to theft of ma11 by postal employee to. own or possess ﬁrearm
wh11e on superv1sed release was not plam error, since /8 USCS § 3583(d) mandates explicit cond1t1on that defendant not
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: commrt crime dunng superv1sed release and defendant is now conv1cted felon who may not lawfully possess ﬁrearm ‘
; Untted States vMorey (1997 CA8 Minn). 120 F3d 142, R - ‘ N

Although defendant argued that cond1t10n of supervised release that he not possess dangerous weapons was over-i-

e broad and vagte, trial court did not abuse its discretion in proh1b1t1ng defendant from possessing dangerous :weapons as

condition of superv1sed release because, by dictates of common sense, defendant would violate his superv1sed release: L
only by possessing dangerous weapon in context in wh1ch ithadno 1eg1t1mate everyday use. Unzted States v Garcza- o

£ Mejza (2004 Cc45 Tex) 394 F3d 396.

24, Freedom of assocmtlon 3

Condltlon that defendant conv1cted of possessron of unreg1stered firearm avord assoc1at1ng w1th other skmheads »

8 ‘ and neo-Nazis did riot violate requirement of /8 USCS § 3583(b)(2) that condition involve no greater depr1vat10n of
. liberty.than is reasonably necessary to deter future cnmmal conduct Umted States v- Showalter (1 991 CA 7. Ind) 933
i F 2d 573. o e L , : .

Where court 1mposed spec1al condltlon of superv1sed release prevent1ng defendant conv1cted of usmg telephone to

" communicate threat from contacting his son, without making factual ﬁndmgs or providing any reasons in support, case’

would be remanded; 18 USCS § 3583(d)(2) requires cond1t10ns restricting defendant's liberty-to be espec1ally fine- tuned

: ’. -to achleve goals set forth in 7 8 USCS § 3553(a)(2)(B), (C), and (D) Umted States v Edgin (1 996, CAI 0 Okla) 92 F3d~
- ,1044 cert den (1997) 519 US 1069, 136LEd2d 633, 117 S Ct:714. :

In prohibiting -defendant from havmg contact ‘with children under age 18 unless approved by his probat1on ofﬁcer :

: . and. lortermg within 100 feet of school yards, parks, playgrounds arcades, or other places-primarily used by children - _
" under 18; district couit properly exercised its broad discretion in setting terms and conditions of supervised release un-

der 8 USCS § 3583, despite defendant's claim that the broad conditions set unworkable limits on his act1v1t1es and in-

- volve greater deprivations of liberty than necessary. United States v Bee (1998, CA9 Ariz) 162 F3d 1 232,98 CDOS
'9261,.98 Daily-Journal DAR 12932, cert den (1999) 526 US 1093, 143 L Ed 2d 661 119 S Ct 1509 and subsequent app.
o h(2002 CA9 Anz) 46 Fed Appx 558. .

Superv1sed release cond1t1on that bars defendant conv1cted of rece1v1ng and possessmg ch11d pomography from

- having unsupervrsed contact with minor children, and further spec1ﬁes that requisite supervision must come from some-

one other than his wife would be- construed not to extend t6 any children that defendant might have upon his release, -
from prison, and would also be construed not to extend to accidental or unavoidable contact with children, and as so -

' _construed conditionl comports with statutory and const1tut10nal requ1re1nents United States v Loy (2001 CA3 Pa) 237
’ F 3d 251. : T . .. , -

““Evidence supported cond1tron of superv1sed release undeér 18 USCS $ 3583 bamng defendant conv1cted of receiv-

Y »mg and possessing child pomography from having unsupervrsed contact with minors, where it wasclear that defendant N .

posed a danger to children;-defendant described to agent how he had produced videos by h1d1ng a vidéo camera and

e filming up the skirts of girls, as well as how he has "hidden" camera vrdeotapes that he made by v1deotapmg through
i wmdows United States v Loy (2001, CA3 Pa) 237 F3d 251. : .

Specral conditions under 18 USCS § 3583 that requrred defendant conv1cted of possessron of child pomography to-

avoid direct and indirect contact with minors, _prohibiting him from engaging in any paid. occupation or volunteer ser-
.vice which exposes him either directly or md1rect1y to.minors and- mstructmg him to av01d places, establishments, and

areas frequented by minors are not. 1mpenn1ss1bly vague and overly Broad. United States v. Paul (2001, CAS Tex) 274

\F3d 155 (criticized in United States v Sofsky (2002, CA2 NY) 287 F3d 122) and cert den (2002) 535 US1002, 152 L Ed
© 2d492, 1228 Ct 1571, : |

Where defendant who served time for comm1tt1ng narc0t1cs and ﬁrearm offenses had his superv1sed release re- -

‘voked becatise he violated his probation officer's directive to stay away from defendant's minor daughter district court

properly 1mposed as condition of defendant's new superv1sed release that he stay away from his minor daughter because :

- mere existence of biological link did not override all other consrderat1ons and condition’ served perm1ss1ble purpose of o
;protectmg daughter from defendant Umted States.v Smith (2006 CAI Mass) 436 F3d 307

' Drstnct court did not abuse its d1scret10n in forb1ddmg defendant who had been conv1cted of possessmg childpor- - V.

: nography, from having contact with his girlfriend and her minor children because special condition on his supervised - -
. release served penmtted goals of protectmg children from harm and encouragmg him to refrain from rec1d1v1sm and s
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. was fashroned in reasonable manner by allowmg for contact upon prlor approval of parole ofﬁcer Unzted States v Roy
(2006, CAl Me) 438 F3d 140. : _ : L

District court committed plain error when it 1mposed superv1sed release condrtron on defendant after he pleaded
guilty to receiving child pornography in.violation of /8 US CS§ 2252(a)(2), which barred defendant from having 1 unsu-

o pervised contact with any children, 1nc1ud1ng his minor daughter since, although district court en_]oyed broad discretion =
~ with regdrd to imposition.of supervised release conditions, it failed. to conduct 1nd1v1duallzed analysis of each case and o
to cons1der nature and circumstances of offense and history and: charactenstlcs of defendant when crafting spec1a1 con- ‘ [ '

‘v dition of supervised release, pursuant to 3583(d)(1); challenged: condltlon was subject to increased scrutiny because it -

" impacted defendant's constitutional right to have parental relatlonshrp with his daughter and district court 1mposed con-,’ :

dition simply as result of defendant's pornography conviction, ‘without conducting individualized analysis of his case;

further, government had not presented any evidence showing that defendant had ever sexually abused child or that he .
.- would try to abuse his daughter once released from prison, which ‘was type of evidence necessary to support imposition
of such special supervised release condition; thus, fairness and 1ntegr1ty of judicial process would be _]eopard1zed if de-
fendant's case was not remanded for modification of supervised release condition, to exempt defendant's contact: w1th
his daughter from proh1b1t10n United States v Davis (2006, CA8 Mo) 452 F3d 991

As condltlon of hlS supervised release follow1ng his conviction for Cross burmng pursuant to 1 8 USCS $ 241, de-
fendant could read and discuss principles of Creativity, with another person of like beliefs, one on one, but he could not
meet with more than one other person at time or conduct any outreach efforts Unzted States v. T razner (2003 DC Md)
265 F Supp 2d 589 - :

25 Gamblmg

D1str1ct court did not abuse 1ts d1scret10n in imposing condltlon of superv1sed release that defendant conv1cted of
food stamp fraud not engage in any gambling activities or frequent a‘gambling establrshment for three year period,

wheére defendant admiitted to being compulsive gambler ledgers confiscated from his stores ‘indicated gambling losses " i

"of $ 25,000 to $ 30,000, and confidential informant testlfled about hlS gambhng habits. Umted States v Brown (1 998 v
CA7Ill) 136 F3d 1176, 48FedRulesEvzdServ 1168 B .

26. Internetaccess S T /

‘Decision of district court to 11m1t Internet access of defendant convicted of rece1v1ng Chlld pornography dur1ng his
“‘term of supervised release was n6t abuse of discretion, despite defendant's claim that condition 1nfr1nged upon.his lib-

erty interests and bore no logical relation to his offense; defendant used Internét as means to develop an illegal sexual * 5
relationship with young girl over period of several months. Unzted States v.Crandon. (1999, CA3 NJ).173 F3d 1 22, cert . . -
den (1999) 528 Us 855 145 L Ed 2d 118,120 S Ct 138 and (cnt1c1zed in Umted States 12 Sofsky (2002 CA2 NY) 287

_ " Case would be remanded for d1str1ct court to spec1fy meamng of spec1al cond1t1on proh1b1t1ng ch11d pornography

- defendant from possessing a computer with access to Intérnet, since condition is at'same time: potent1ally too narrow and )
*~overly-broad; if court intended to-prevent. defendant's’ using Internet to order child pornography, proh1b1t1on misses mark

because it does.not bar access to Internet elsewhere, and, if court intended to deny defendant any access to Internet, the . ..

condition is greater than, necessary and fails to balance competing interests. United States v-White. (2001, -CA10 NM) 244
F3d 1199, 2001 Colo J.C A R 1638 (criticized in United.States v Paul (2001, CA5 Tex) 274 F3d'155).and (cr1t1c1zed in
' Umted States 12 Rearden (2003, CA9 Cal) 349 F3d 608, 2003 CDOS 9632, 62 Fed Rules Evid Serv 1255). ’

District court d1d not abuse its d1scret10n in determnnng that condition of superv1sed release under 18 USCS s 3583 '
absolutely banning ¢omiputer and Internet use was reasonably necessary to protect public and to ‘preverit recidivism;
defendant's computer contained over 1200 images of child pornography defendant used Internet to. access child pornog-
raphy chat rooms, bulletin boards; and newsgroups, and defendant used his e-mail to advise fellow consumers of child

- <.pornography how to "scout" single, dysfunctional’ parents and g gain access. to their children and to solicit part1c1patron of

. " like-minded md1v1duals United States.v Paul (2001, ‘CAS5 T ex) 274 F3d I. 55 (criticized in United States v Sofsky (2002 ;f
CA2 NY) 287F3d 122) and cert den (2002) 535US 1002, 152LEd2d492 1225 Ct 1571 :

Condltlon requmng defendant who pled gu1lty to rece1v1ng chrld pornography to refrarn from us1ng any computer
or the internet without permiission from his probatlon ofﬁcer inflicted greater deprivation on defendant than was rea- = . :
sonably necéssary in lighit of the nature of the offense. United States v Sofsky (2002, CA2 NY, ) 287 F. 3d 122 (cnt1c1zed in .
United States v Zmn (2003 CAll Fla) 321 F3d 1084, 16 FL WFed C 31 7) and (cr1t1c1zed in United States v Rlstme ‘
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(2003 CA8 Iowa) 335 F3d 692) and (cr1t1c1zed in Umted States 12 Rearden (2003 CA49 Cal) 349 F3d 608 2003 CDOS S
. 9632 62 Fed Rules Evzd Serv 1255) and (cr1t1c1zed in State v Martin (2003) 2003 SD 153, 674 NW2d 291) ‘

s { ‘ Followmg defendant's conv1ct1on of sellmg child pomography in v1olat1on of 18 USCS 1) 2252(a)(3) (B), tnal court” -+
o properly imposed special conditions that restricted defendant's use of computers and internet as termis of superv1sed
‘ * rélease, because testrictions were reasonably related to nature and circumstances of offense as required by 18 USCS §§
- .3583¢d)(1) and 3553(a), as limits on defendant's use of computers and internet were obviously related to circumstances
- of his offense, running child pornography website for profit;'and conditions were calculated to deter deféndant from -
B repeating his* illegal activity and to protect public from similar conduct; and further defendant's Const1tut1ona1 claims
were without merit, as there was nothing vague about conditions 1mposed by trial court and providing probat1on officer
. ‘f"w1th discretion regarding defendant's computer use did not subject him to arbitrary or selective enforcement of law, and
L defendant failed to support his U.S. Const amend VIII clann Uniited States v "Fields (2003, CA8 Towa) 324 F3d 1025.

Total ban on Internet use: as post prison release cond1t1on for defendant convicted of possessmg child pomography
‘swept more broadly and imposed greater deprivation on deféndant's liberty than was necessary, and thus, failed to sat--

(2003) 540 US 894, 157 L Ed 2d 170, 124 S Ct 236

Defendant's superv1sed release cond1t1ons 1mposed after defendant pled gu11ty to feceiving ch11d pomography,
which included conditions concerning photographic equipment, computers, and Internet use, did not constitute greater

deprivation of liberty than was reasonably necessaxy to achJeve their purposes Umted States Y sttzne (2003 CA8 Iowa)
335 F3d692. , : . : _

» : " District court d1d not err by proh1b1tmg defendant's possess1on or use of computer w1th access to any onl1ne serv1ce
+ atany location without prior approval of probation officer as spec1a1 condition of release under 18 USCS § 3583(d) be-
cause it was reasonably related to his offense that involved e-mail transmissions of graphic ch1ld pornography and to :
~ important goal of deterring him during period of supervision from reverting to similar conduct condition did not.in- - - .
. volve greater deprivation of liberty that was reasonably necessary because it allowed for approval of appropriate online '
access by probation office. United States'v Rearden (2003, CA9.Cal) 349 F. 3d 608 2003 CDOS 9632 62 Fed Rules ‘
-Evid Serv 1255, cert den (2004, US) 160 L Ed 2d 32, 125 S Ct 32. o -

Following defendant's convictions for possessing and rece1v1ng ch11d pomography, d1stnct court erred in 1mposmg :
supervised release condition that restricted defendant's access to computers and Internet because district court should
_have imposed more naxrowly—tallored restriction. United States v Crume (2005, CA8 Iowa) 422 F3d 728.

" District court's determ1nat1on that as condition of superv1sed release defendant, who had been conv1cted of possess-
* ing child pornography, could not use computer-that had e-mail or internet accéss was overly broad, part1cu1arly when o '
. defendant made 11V1ng as computer consultant; condition was vacated and remanded to district court for consideration.. .
"< over whether.or not goals of superv1sed release could be met Wlth more narrow condltlon Umted States v Mark (2005
CA48 Neb) 425 F3d 505 : , »

’v-'Unpubllshed Opmlons -

Unpubhshed Cond1t1ons of superv1sed release, wh1ch prohlblted defendant who was conv1cted of us1ng fac111ty of
interstate. commerce to attempt 'to induce miror to engage in criminal Sexual act1v1ty, from using . Intemet for anyth1ng
' other than employment or for any purpose within his home, did not involve greater deprivation than was reasonably
“necessary urder 18 USCS § 3583(d)(2) because parties st1pulated that conditions were 1ntended to mclude éxception for
. prior approval by his probatlon officer and district court 1ntended cond1t10ns to 1nc1ude exceptlon Umted States v leely
(2006,.€A49 Cal) 2006 US “App LEXIS 4890. : : S :

Unpubl1shed D1str1ct court did not comm1t plain error in 1mpos1ng blanket restrlct1on on 1ntemet use, order to
complete substance abuse program, and prohibition on: workmg with minors as cond1t1ons of supervised felease;"where
defendant used internet to trade child pornography for identification information, defendant had apparent attraction to
minors.and was willing to exploit them for his own benefit, and defendant had teenage substance abuse record and more
recent substance—based suicide attempt Umted States v Landry (2004 CA3 NJ) 1 1 6 Fed Appx 403. .

| 27 Mental health treatment 7 ' ‘ ; _
D1strlct court's decisions to order defendant convicted of v1olatmg Freedom of Access to C1m1c Entrances Act to
, part1c1pate in mental health treatment program as cond1t1on of. superv1sed release under 1 8 USCS § 3583 was 3ust1ﬁed

isfy narrow tailoring requirement of /8 USCS § 3583(d)(2): Umted States v Holm (2003, CA7 Ill) 326 F3d 872 cert den el
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based on information, primarily from defendant's mother, that demonstrated that he was in need-of such treatment;
mother indicated defendant showed signs of emotional disturbance beginning in hrgh school and that his-behavior:was
'errat1c enough that she attempted to have him. evaluated; but he refused, former employer noted that he d1sp1ayed mood -
swings and depression, and court had ample opportunity to observe defendant who-appeared both pro se and through .-
.counsel. United States v Wzlson (1998 CA7 Wzs) 154 F3d 058, cert den (1999) 525 Us 1081 d42 L Ed Zd 681 1198 Ct
824 . ‘ . ,

Requlrement under /8 USCS § 3583 that child pomography defendant follow "all other lifestyle restr1ct10ns of
treatment requirements imposed by defendant's therapist" was reasonable, given defendant s sordid history and need to
protect public; defendant is dangerous pedophlle ‘with history of compulsrve behav1or while on probatlon for receiving
child pomography he molested young boy, and after being charged with that crime he continued to solicit minors and . "
possess child pornography. United States v Fellows (1998, CA9-Wash) 1 57 F3d 1197, 98 CDOS 7791, 98 Da11y Joumal
DAR 10829 cert den (1999) 528 US 852, 145LEd2d 112, 1208 Ct 133. o . ‘ :

: Imposmon of special condltlon of superv1sed release pursuant to 18 USCS ) 3583 Tequiring defendant to potent1a11y
- 'submit to psychological counseling as directed by-probation officer was an abuse of discretion and an éxcessive in-
‘fringement of defendant's liberty, since condition was based on groundless assumption that defendant would become:
abusive towards his w1fe upon his release from prison, despite fact that at least thirteen years have passed s1nce defen-
dant phys1ca11y abused or threatened his wife. Untted States v Kent (2000 CAS8 SD) 209 F3d 1073..

. Related condltrons of participation in a mental health program and disclosure of evaluations-and treatment 1nforma-

" tion to probation officer and court were properly imposed under § 5D1.3 and-18 USCS § 3583, where court observed

" defendant and defendant admitted to being unable to adjust to a non-custedial lifestyle, defendant had escaped froma
community confinement center because he could not cope, ‘defendant failed to benefit from previous drug treatment, -
defendant had history of violent criminal behavior, and both defendant and his sister recognized that he needed counsel-

. _ing, and court could well conclude that d1sclosure to court-and to-probation officer was necessary for successfullysu- - .

- pervising his reintegration into society. United States v. Lopez (2001, CA9 Cal)-258 F3d 1 053,:2001 CDOS 6700, 2001 o

Da11y Journal DAR 8613, cert den (2002) 535 US'962, 152 L Ed 2d 368, 122.8 Ct 1376. :

* District court did not err by ordermg defendant to part1c1pate in psycholog1ca1 or psych1atr1c counsehng and/or sex
offender treatment program as ordered by probation department as.condition of supervised release under /18 USCS §
3583(d) because fact that it deferred to probation office to choose type and extent of such treatment was not too vague

-to stand. United States v Rearden (2003, CA9 Cal) 349 F3d 608, 2003 CDOS 9632 62 Fed Rules Evid Serv- 1255 cert
den (2004, US) 160 L Ed2d 32, 1258 Ct 32.° ‘ : o G SN

Given significant liberty mterest under Due- Process Clause of Fourteenth Amendment in'avoiding: unwanted ad—

" “ministration of antipsychotic drugs, district court must make on-the-record, med1ca11y-grounded findings that court-

“ordered medication is necessary to accomplish one.or more of factors listed in /8 USCS §3583(d)(1) before mandatory
medication condition can be imposed on supervised release; district court must also make exp11c1t finding on record that
condition "involves no greater deprivation of liberty than i 18 reasonably necessary" under -/ 8 USCS § 3583 (d) (2) Unzted
States v Wzllzams (2004 CA9 Or) 356 F3d 1045.

District court did not abuse its discretion by requlrmg defendant to part1c1pate in sex offender treatment program
even though it was not directly related to his crime of conv1ct10n under /8 USCS §.876, as it was related to h1s criminal
history because he was twice convicted of sexually assaulting young girls and his proven recidivism made condition
reasonably related to purpose of protectmg pubhc from further cr1mes United States v York (2004 CAI Mass) 357 F3d
L 4.

Defendant‘s sentence was afﬁrmed where prison term at top end of adv1sory sentencmg range was held to be rea- -
sonable in 11ght of factors under /8 USCS § 3553(d), and special condltlons imposed for counselmg, alcohol testing, and\
no contact with minor children, including defendant's grandchildren was not abuse of sentencmg court's discretion.
United States v Mickelson (2006 CA8 Towa) 433 F3d 1050. : :

Sentencmg court d1d not abuse its discretion in imposing mental health evaluatron (spec1fy1ng gambhng or anger .
marnagement issues) as condition for superv1sed release because court had reason to believe defendant would benefit ]
-+ from mental health evaluation and possible treatment since he had. hlstory of v101ence towards women. Unzted States v '

: Napzer (2006 CA9 AIaska) 463 F3d 1 040 : : -

[N

Unpubhshed Oplmons
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‘Unpubhshed Requirement that defendant participate in mental health and sex offender treatment programs as con--

" ‘dition-of supervised release was reasonably related to goals of rehabilitation of defendant and protection of public, as - )

defendant had attempted to abduct woman, and had been arrested for attempted rape and aggravated Tape. Umted States

v Hill (2005 CA6 Tenn) 150 Fed Appx 416. .

28, Notlﬁcatlon asto criminal conduct

D1str1ct court was authorized by 18 USCS ) 3553(a) 1 8 USCS § 3563(b)(6) and 18 USCS ) 3583 (d) to. 1mpose as-

‘condition of supervised release that tax evasion defendant notify all employers of his past criminal conduct and status

on superv1sed release, and. nothmg in Flfth or Elghth Amendments proh1b1ted thJS condition, Unzted States v Schechter

L (1994 CA7-1ll) 13 F3d 1117

- Superv1sed release cond1t1on requmng defendant to not1fy his present ‘and future employers about his embezzle-

ment conviction was reasonably related to dual objectives of promoting’ defendant's rehabilitation and protecting public, - :
.even though defendant's current job as dispatcher did not involve handling money, financial records, or valuable cargo;

at time of plea hearing deferidant had not told his employer or his great aunt with whom he lived about his conv1ctlon j

" and court was r1ghtly bothered by his reluctance to acknowledge his wrongdomg Umted States v thter ( 1 997 CA6
, Mzch) 118F3d502 1997FEDApp 219P. v

* Community notification was properly requlred by defendant's spec1al conditions of superv1sed release pursuant to §

e 5D1 3, even though defendant's conviction for transmitting child pornography on Internet was not a violent offense and
" there was no evidence that he has ever engaged in, or had any interest in engaging in, sexual activity with children; noti- -
* fication conditions were consistent with. § 5B1.4, which contemplates notification to third parties of risks that may be '
-occasioned by defendant's cr1m1nal record or personal history or characteristics. Unzted States hY Coenen (1 998 CA5 La)

1 35 F 3d 938. : :

Dlstrlct court d1d not err in revokmg defendant's superv1sed release where it had accepted test1mony of two w1t-

o ‘nesses as credible and found-that defendant had pushed, threatened and harassed his wife thereby: violating express pro-
- hibitions of protective orders; those actions constituted criminal contempt under N.Y. Penal Law § 21 5.51 (b) Unzted
. States v Chatelazn (2004 CA2 NY) 360 F3d 114. :

ond1t1on of defendant's superv1sed release requiring that defendant not1fy third. part1es of nsks that may be occa-
s1oned by defendant's criminal record or personal history or charactensncs was not vague or overbroad considering-de-

‘fendant's previous and current convictions (defendant - admitted that she fraudulently received Social Security Benefits
-and had prior convictions for.check fraud, petit larceny, petit theft, and unauthorized use of pub11c ass1stance) and man-
' dated rest1tut1on United States v Nash (2006 CAI 1 F la) 438 F 3d 1 302. :

29 Occupatlonal restnctmns

Impos1t1on of virtually absolute occupat1onal proh1b1t10n on out-of- town truck dr1v1ng as special cond1t1on of su- -
pervised: release was abuse of district court's direction, since condition bore no relationship to defendant's offense of

~unlawfully transporting dangerous explosives and imposed an overly—harsh financial hardship, notw1thstand1ng gov--

ernment's claim that probation office could not effectively monitor whether defendant: was taking his anti- depressant

e med1cat1on and abstaining from drug and alcohol use. United States v Cooper ( 1999, C48 Iowa) 171 F. 3d 582

_Probation officer lacked author1ty to 1mpose occupatlonal restriction as cond1t1on of superv1sed release 1 8 USCS § S
.3583(d), which authorizes imposition of occupational restrictions as condition of supervised release, refers exclusively . *
* to "court's" authority to impose occupational restrictions, and § 5F1.5, which implements. Congress mandate in.78’

USCS § 3583(d), authorizes only court to 1mpose occupat1ona1 restr1ct1ons Umted States v Dempsey (1999, CAI IFE la)

: "180F3d 1325, 12 FLW Fed C 1048.

Special conditions of release imposed- on defendant under 18 USCS § 3583 (d) concem1ng use of his computer and.

“ “Internét, as well as being near any location that minor nught frequent, were not occupational restrictions under USSG .§
" 5F1.5(a) because they did not prohibit defendant from workmg in his previous profess1on as art diréctor or set decora-

tor.. United States v Rearden (2003, CA9 Cal) 349 F3d 608 2003 CDOS 9632, 62 Fed Rules Evtd Serv 1255, cert den s

' (2004 US) 160 L Ed 2d 32125 S'Ct 32.

" District court did not commit any legal error when it 1mposed spec1a1 superv1sed release cond1t1ons regardmg edu— S

cation, employment, and community service on defendant as (1) district court did not: ‘have to: prov1de defendant with

pnor notice that it was contemplatmg 1mpos1ng those condmons pursuant to Fed: R Crlm p. 32(m). because they were
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Istandard ¢onditions found in USSG $§§ 5DI. 3(c), SF 1 3; (2) 1 8 USCS § 3583(b) referenced and allowed 1mpos1tlon of
: d1scret1onary conditions listed in 18 USCS § 3563(b)(4), (12), which included supervised release cond1t1ons based on
~ education, employment and connnumty service; and (3) imposition of education, employment, and community service
superv1sed release conditions furthered statutory goal, articulated in 18 USCS § 3553(a)(2)(D), of providing defendant
. with néeded educational or vocational training in manner that was des1gned to promote defendant's rehabllltatlon -

o Umted States v. McKissic (2005, CA 7 1) 428 F3d 719.

Offer of employment by attorney presented new, unforeseen c1rcumstance allow1ng mod1ﬁcatlon of defendant’s su-
pervised release pursuant to 18 USCS § 3583(e); defendant was prevented from working for attorney or law firm be-

.+ cause kis wire fraud was enabled, in par, by fact that he held h1mself out as legal consultant Umted States v szth
(2006, CA3 Pa) 444 F3d 996, o | ied

_ Unpubhshed Oplnlons

- Unpublished: District court did not abuse its’ d1scret1on by 1mpos1ng spec1al cond1t1on of superv1sed release prohib-
iting defendant from employment in equestrian industry follow1ng defendant pleading guilty to one count of conspiracy
to comm1t fraud and swindle of livestock in interstate. comimerce; his employment in: -equestrian mdustry allowed him to
* accomplish his crime, and bore reasonably direct relatlonshlp to offense of conv1ctlon Umted States 12 Cardzne (2006

cad Va) 2006 US App LEXIS 19209.

<

Unpubllshed In ch11d pornography case (1 8 USCS § 2252A (a)(5 )(B)) spec1al cond1tlon of superv1sed release d1— -

' rectmg that defendant not affiliate with; own, control, and/or be employed in any capacity at facility that caused him- to

contact persons-under 18 regularly was not " improper occupatlonal restriction” because condition did not prohibit de-
~fendant from returning to his prev1ously held _]Ob or from any other line of work Umted States v Yoder (2006 CA9 Cal)
:2006.US App LEXIS 23637. - : o

30 Payment of ﬁne . =

Spec1al condition of superv1sed release requmng that.defendant conv1cted of superv1s1ng and controllmg 1llegal re-.
moval of asbestos pay $ 22,000 fine imposed by city did not transgress powers reserved to states under. Tenth: Amend-
ment, and court acted within its discretion in requiring that defendant pay city fine at a specified rate of $ 611.11 a_

. month; in the event city may some day require different rate of payment, defendant may return to court to seek modifi-
- cation'of condition of supervised release. United States v.A-Abras Inc. (1999, CA2 NY) 185 F3d 26, 29 ELR 21393.

18.USCS §'3583(e)(2) provides district court with: authonty'to modify 'payment of the remainder of defendant's fine’
- ‘when payment of finé is made an express condition of superv1sed release. Umted States v leler (2000 CA49 Hawau)
‘ 205 F3d 1 098 2000 CDOS 1855, 2000 Da1ly Journal DAR 2565 s

g e

31 Repayment of attorney fees

" Condition that defendant repay CJIA attorneys fees. v1olated prov1s1ons of 18 USCS § 3583 (d) and thus exceeded .
- court's authority; since it bears no relationship to goals of rehab1l1tat1on deterrence, protection of public and training or
~ treatment set forth in:/18 USCS § 3553. United States v Eyler (1 995 CA9 Or)-67 F3d 1386, 95 CDOS 781 6 95 Da1ly '
Journal DAR 13416 (cr1t1c1zed in United States v Merric (1 999 CAl Me) 166 F 3d 406).

D1str1ct court plainly erred in cond1t1omng defendant's superv1sed release on. re1mbursement of counsel fees since
: re1mbursement was not related in any tangible way to insirance fraud for which defendant was convicted and was not
. reasonably related to statutory goals of deterrence, protection, and: rehab111tat1on under 7 8 USCS § 3553, notwithstand- -
ing. defendant s claim that material misstatements on his ﬁnanc1al afﬁdav1t were directly related to his filing of fraudu-
. lent insurance claims. United States v Evans (1998, CA3 Pa) 1 55 F 3d 245 (cr1t1c1zed in United States v Merrzc (1999;
CAl Me) 166 F3d 406) N ;

D1str1ct court's requ1rement that defendant repay government pursuant to 18 USCS § 30064 about $ 3 000 in coun-
sel fees as condition of supervised release pursuant to / 8 USCS § 3583 and USSG' § 5D1.3 was not error. Umted States
v Merric (1999 CAl Me) 166 F3d 406 : S , . .

D1str1ct court erred in cond1t1omng defendant’s superv1sed release pursuant to] 8 USCS §3583 upon his repayment a
' _of costof his court- -appointed counsel, since condition does.not serve’ purposes of’ sentencing and does not involve a
_ greater depr1vat1on than is reasonably necessary to ach1eve any. of them Umted States v Lomow (2001 CA9 Cal) 266
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: F3d 1 013, 2001 CDOS 8163,2001 Dally Journal DAR 1008l subsequent app (2003 CA9 Cal) 61 Fed Appx 370 cert :
‘ den (2003) 540, US 1063, 157 L Ed 2d 722 124 SCt845.- : ;

32. Restltutnon - ‘ ' SRR

, D1str1ct court had author1ty to 1mpose as’ cond1tlon of: superv1sed release pursuant to 1 8 USCS R 3583 (d) that defen— L
dant repay $ 3,650 "buy money" that he received from law, enforcement officer in payment for hallucmogemc mush- -
.. TOOmS, notwithstanding fact that Victim and Witness Protection Act does not authonze award of restitution except to

~victim of crime and government could not be victim; it is sufficient that paying cost of government's mvestlgatlon is e

e sufﬁc1ently like two specific conditions that are authorized under /8, USCS § 35 63 (b) restltutlon and commumty ser- !
- vice. Umted States v Daddato (1993, CA 7 Wts) 996 F2d 903 ' )

Dlstnct court erroneously ordered defendant as condltlon of superv1sed release under 1 8 USCS § 3583(d), to. make

restitution to FBI for funds it spent as part of undércover sting operation to acquire stolen cable equipment from defen-

-+ dant, because FBI was not "victim" under VWPA or under / 8 USCS §.3563(b), which permits imposition of restitution. -
“" as condition of superv1sed release. United States v Cottman (. 1 998 CA43 NJ) 1 42 F3d 160 (cr1t1c1zed in Umted States v )
'_ ,Meyers (2000 CA10.Wyo) 200 F3d 715, 2000 Colo JCAR 91) : o :

.- District court could not order defendant to pay restitution to Social Secur1ty Admtmstratlon for defendant‘s soc1al" L
. secur1ty fraud convictions under 42 USCS § 408, since 18 USCS § 3663 does not.include violations of Title 42, butif -

© . restitution is ordered as special condition of supervised release, order is permissible. United States v F. ore (1 999, CA2 -

NY) 169 F3d 104, cert den (1999) 527 US 1028 144 L Ed 2d 783, 119 S Ct 2380. :

Upon revocatlon of defendant's superv1sed release, district court plainly erred in ordenng as cond1t10n of new su-

o pervised release term that defendant pay restitution to persons whom defendant stole from when he absconded from

: superv1sed release; the VWPA, 18 USCS §§ 3556, 3663, authorizes restitution to ‘compensate "V1ct1ms of the offense,” v'
which has been interpréted to allow restitution only for losses caused by conduct underlying offénse of conviction, and.-
same limitation applies to orders as conditions of probation and supervised release pursuant to 18 USCS § 3583 because.

e rules regarding probation and supervised release adopt the VWPA standard Umted States v Romtnes (2000 ‘CAll Fla) e A
S 204.F3d 1067, 13 FLWFed C 416. , : o

, Sentencmg court did not commit pla1n error in ordering defendant to pay rest1tut1on to company . from wh1ch heem- -
~* bezzled and to IRS because, while Victim and Witness Protection Act, /18 USCS § 3663, did not expressly cover tax

- offenses such as that under which defendant was convicted, under /8- USCS § 3583(d), restitution’'to IRS ‘was:condition: =

L of defendant's. superv1sed release. United States v Miller: (2005 CA5 Tex) 406 F3d 323, 2005 1 USTCP 50284

In case where defendant was convicted of bank fraud and related offenses, Govemment asked d1str1ct court to order
rest1tut1on as condition of supervised release rather than under Mandatory ‘Victims Restitution Act (MVRA) 18USCS 5
:36634; but defendant argued that 90-day time limit in 18 USCS § 3664(d)(5) also-applied to restitution orders entered as
condition of supervised release; pursuant to-18 USCS §§ 3583(d) and 3563(b)(2), which cross- -referenced § 3664(d)(5) .
district court could order restitution as condition of supervised release no later than 90 days after sentencing, unless vic- !

: “tim petitioned court within 60, days of discovery of its losses and could show good cause for delay, which-did not.occur;
- thus, district court did not have authority to order defendant to pay restitution as condition of superv1sed release when 1t
..-.did so more than three years after sentencmg him. Untted States v Farr (2005 CA7 Wts) 4 19F3d 621

District court did not exceed its authority when it requlred defendant to remain culrent on rest1tut1on payments .

S owed to victims of her previous, unrelated féderal crimes as condition of her superv1sed release because district court

did not alter amount owed by defendant or change payment schedules set forth i in previous Judgments thus; because .~

‘ district court did no more than insist that defendant comply with preexisting court orders, which was s1mply require- .
.. ment that defendant obey law, not order of restitution, district court did not commit plain error, and properly exercised - -

1ts authorlty under /8 USCS § 3583(d) when it required defendant to remain current on her restitution payments from. . '

previous criminal convictions as cond1t1on of superv1sed release United States v Mttchell (2005 CAI 0 Utah) 429 F3d =

952. : . .

D1str1ct court order requiring defendant to pay restitution prev10us1y ordered by another federal court as condltlon o
* of supervised release for her present crimes was proper under /8 USCS § 3583(d) because restltutlon order wasnot -
““separate order; it merely required defendant to obey law by paylng prev1ously ordered rest1tut10n Umted States vLove =

(2005 CA4S5 La) 431 F3d 477. : ] L

: Unp_ublished Opinions '
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Unpubhshed D1smct court properly demed defendant's mot1on to mod1fy h1s rest1tut1on order because (l) defen- »
dant was not: asking district court to modify pertinent cond1t1on of his superv1sed release under 18 USCS $3583(e)(2) -

' - 'but was seeking partial release of liability, and that relief was unavailable; (2) /18 USCS $ 3664(k) allowed defendant to
©-seek revised payment schedule, but not reduced obligation; (3) it was too late for defendant to seek relief under F. ed R. ...
<«Crim: P. 35(a); and (4) it was also. too late for him to seek recourse: under 28 USCS §2255, though challenge to his res-

titution order would not have presented cogn1zable claim. Umted States v Mandel (2006 CA 7 Ill) 2006 US: App LEXIS :

- 11558

ST

Unpubhshed Rest1tut1on order was vacated because it exceeded amount that defendant expressly agreed to"pur-

. suant fo his plea agreement in violation of I 8 USCS § 3663 and 18 USCS $ 3664, but original restitution amount was
* “properly figured as condition of supervised release’ pursuant to 18 USCS § 3553 (a) and 18 USCS § 3583 (d) because it " -
- was "reasonably related" to offense as it was based on civil Judgment entered against. defendant, in which he agreedto
'compensate certain v1ct1ms Unjted States v F lezscher (2005 CA2 NY) 120 F ed Appx 865 cert den (2005 US) 1258 Ct -
j2922 162 LEd2d 306.° : , . :

33 Restrnctlon of movement

District court properly ordered abort1on protester conv1cted of v1olatmg Freedom of Access to Clnnc Entrances Act:

' in ¢onnection with his throwing bottle at car driven by abottion provider and threatemng to kill provider to stay at least - ..

1,000 feet away. from abortion clinics as condition of supervised release pursuant to 18 USCS §3583(d) in l1ght of de-

: 'fendant s prior activities involving criminal activity at or near abortion clinics and at: res1dence of abortion prov1der and
* his earlier refusal to: accept any restrictions on his protest activity; defendant’s conv1ct1on for v1olent activity ¢onstituted

sufficient-government interest to justify temporary limitation on defendant's First Amendment nghts United States v .

" Bird (1997, CAS Tex) 124 F3d 667, amd (1997, CAS Tex) 1997 USApp LEXIS 33988 and cert den (1998) 523 US

1006, 140 L Ed 2d 320, 118 S Ct'1189.

In proh1b1tmg defendant from hav1ng contact with. chlldren under age 18 unless approved by h1s probat1on ofﬁcer

- .and lo1ter1ng within 100 feet of school yards; parks, playgrounds arcades, or other places primarily used by children
. under 18, district court properly exercised its broad discretion in setting terms.and conditions: of‘supervised release un-
"der 8 USCS § 3583, despite defendant's claim that the broad conditions set uriworkable 11m1ts on his activities and in--
- ".volve greater deprivations of liberty than necessary. United States v Bee (1998, CA9 Ariz) 162-F3d 1232, 98 CDOS
L '9261 .98 Daily Journal DAR 12932, cert den (I 999) 526 US 1093 143 L Ed 2d 661 119 S Ct 1509 and subsequent app
(2002, CA9 Ariz) 46 Fed Appx 558. . , J

34, Sex offender reglstratlon

D1str1ct court d1d not err in requiring - child pomography defendant to comply w1th reg1stratlon requ1rements of
Colorado sex offender registration statute as condition of supervised release; even if defendant's conduct did not fall -

*+ . within statutory definition of "unlawful sexual" behavior, since ¢ourt in its discretion could have properly ordered-de-"
.-~ fendant to register as sex offender in Colorado as condition superv1sed release United States v F abzano ( 1 999 CAI 0
~ Colo) 169 F3d 1299, cert den (1999) 528 US 852, 1451 Ed2d 111, 120 §Ct 131

» Language in’ Sentenc1ng Gu1delmes indicating that sex offender reg1strat1on isa mandatory cond1t1on of superv1sed S
" release for sex offeniders provided adequate notice of'i 1mpos1t1on of registration requirement; footnote to § SD1.3'in

1998 Guidelines Manual explicitly mentions a recent statutory change to /18 USCS § 3583 requiring registration for per-
sons-convicted of sexual offenses as'a mandatory condition of superv1sed release.: United States.v Paul (2001, CAS5 Tex)
274 F3d 155 (criticized in United States v Sofsky (2002 CA2 NY) 287 F 3d 1 22) and éert den’ (2002) 535 US 1002, 152

L Ed2d492, 122 S Ct 1571

Tr1al court d1d not err by orderlng defendant who was conv1cted of rece1vmg or d1str1but1ng, by computer 1mages

“of minors engaged in sexually explicit conduct; possession of images; and distribution of images, to cooperate in collec- )

tion of DNA sample as-condition of his supervised release following his prison sentence as defendant's conduct -
amounted to sexual explo1tat1on and abuse of ¢hildren. United States v Kimler (2003, CA10 Kan) 335 F3d 1132, 61 Fed

 Rules Evid Serv 1024 (criticized in United States v Kincade (2003 .CAY Cal).345 F3d 1095, 2003 CDOS.8835, 2003

L Dally Journal DAR 11144) and cert den (2003) 540 US.1083, 157 L Ed 2d 759, 124 S.Ct 945 and (criticized in United
.. States v Kincade (2004, CA9 Cal) 379 F3d 813) and post-conviction relief den (2004, CA10) 119 Fed Appx 213 and

" (criticized in Polston v State (2005, Ark) 2005 Ark LEXIS 36) and (criticized in State v Cremeans (2005, Montgomery - -
< Co) 160 Ohio App 3d 1, 2005 tho 928, 825 NE2d 1 124) and (cr1t1c1zed in Unzted States v Bracy (2005 SD Iowa) 2005 -

DA
i
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*:US Dist LEXIS 6468) and (cntrcrzed in State v T ransou (2005 Tenn Crzm) 2005 T enn Crim App LE)HS 463) and (crm-
cized i in State v Scarborough (2005, Te enn Crzm) 2005 Tenn Crzm App LEXIS 544)

L Unpubhshed Opll]lOllS

Unpubhshed Trial court d1d not err in 1mpos1ng certam s€X offender superv1sed release cond1trons 1nc1ud1ng regrs- :
- tration as sex offender in accordance with state law, even though those conditions did not relate to defendant's current
" offense, as they were shown to be related to defendant‘s criminal lnstory and c1rcumstances Unzted States v Vmson P
(2005, CA10) 147FedAppx 763, : : S

35. Sexually-orlented places or materlal

) Condrtron that defendant convicted of abusive sexual contact with six- year-old girl not possess any sexually stimu- -
*lating or sexually oriented: material deemed inappropriate by his probation officer or treatment staff, or patronize any -
. _place where such material or entertainment is available was:designed to promote defendant's rehab111tat1on and to pro-
tect pubhc and was not improper, notw1thstandmg defendant's claim that condition infringed on his First Amendment
. rights. United States v Bee (1998, CA9 Ariz) 162 F3d 1232, 98 CDOS 9261, 98 Daily Journal DAR 12932, cert den -
(1999) 526 US 1093, 143 L Ed2d 661, 1198 Cr1509 and subsequent app (2002, CA9 Ariz) 46 Fed Appx 558

. " Condition of superv1sed release under /8 USCS § 3583 prohibiting defendant conv1cted of rece1v1ng and possessmg‘ :
o Chlld pomography from possessing "all forms,of pornography, including legal adult pornography is unconstitutionally
“ vague because it fails to provide any method for d1st1ngu1sh1ng between those items that are. ‘merely titillating and those
‘items that are pornographic and does not prov1de any gu1dance as to whether restriction extends only to visual materials,
S lor whether purely textual works and sound record1ngs fall w1thm its scope- Umted States v Loy (2001 CA3 Pa) 23 7F3d -
co2510 . , : :

.o+ 7 U District court did not err by requ1r1ng that defendant not possess any mater1als dep1ctmg sexually exp11c1t conduct :
s as deﬁned in 18 USCS § 2256(2)-as special condition of release under 18 USCS § 3583(d) because child pornography he
" transmitted fell within category of materials addressed by spec1al condition; offense conduct resulted in defendant’s in-
volvement with dangerous pedophile and their shared:interest in extremely vile and graplnc dep1ct1ons of child rape and
" murder, and therefore condition furthered goals of rehabilitating defendant and protecting publlc United States v
. Rearden (2003, CA9 Cal) 349 F3d 608, 2003 CDOS 9632 62 Fed Rules Evzd Serv 1255 cert den (2004 US) 1 60 L Ed "
- 2d 32,125 S:Ct 32. S ‘

Defendant's challenge to supervised release requ1rement that he undergo evaluatlon for sex offender treatment and
. refrain from certain contact with minors, even though he had never been charged with sex offense, was rejected onap-.
~_peal; entries in journal defendant possessed at time of his arrest indicated he might have had, or, at minimum, desired to

54.

N

'Unpubhshed Opmlons

» Unpubhshed Condition imposed on defendant’s supervrsed release proh1b1t1ng defendant from patromzmg sexually - -
o onented estabhshments and from using sex-related telephone numbers was sufficiently narrow not to raise F1rst ,
* Amendment concerns. United States v Hartshorn (2006 -CAS5 Tex) 2006 US App LEXIS 1534. L

: Unpubhshed Defendant convicted of child pomography fa1led to show that it was p1a1n error for’ district.court to. .
requ1re that, as part of his supervised release, he participate in mental health program, cooperate in DNA collectlon not”
have access to computers, which was means he used to exploit children; and not possess- ‘material used to'arouse his

L Ed 2d 264
36. Mlscellaneous

: " In sentencing, defendants conv1cted of operatrng passenger. aircraft wh11e under mﬂuence of alcohol it was proper »
. for court to impose sentence that included term of supervised release and precluded them from pllOtlIlg any aircraft for

-~ that was reasonably related.to nature and c1rcumstances of offense and would protect pubhc Umted States v Balzer
(1991 CAS) 945 F2d 1017 . o

-have, sexual relationships with adolescent males, and réport by his mental health expert and evaluation by clinical social ~*
worker suggested he had potent1al problem with adolescent males Unzted States v Prochner (2005 CA] Mass) 417°F3d

sexual behavior.. United States v McDermott (2005 CA5 T ex) 133 F ed Appx 952 cert den (2005 US) 126 SCt 305 1 63 _ )

one year and passenger aircraft for 3 years; District Court did not usurp FAA's authority but merely fashioned penalty -~
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~Sentencing court did not exceed its authority under /8 USCS § 3583 and § SD1.3. by imposing special condition of
supervised release requiring father convicted of international parental ludnappmg to effect return to U.S. of his children -
who he took to Egypt. United States. v Amer (1997, CA2NY) 110 F3d 873, cert den (1997) 522 US 904, 139 LEd2d.
185,118 S Ct 258, subsequent app (1998, CA2 NY) 162 F3d 1149, ‘reported in full (1998, CA2: NY) 1998 US App
LEXYS 22299 and cert den (1998) 525US 881, 142 L Ed 2d 153, 119 S Cr-188.

Impos1t1on of superv1sed release condltlon under 718 USCS §.3583 preventing drug defendant from entenng two o
counties where her mother and children lived, unless given permission by her probation officer, was not error, where .
‘there was ample evidence that if defendant were to return to location and associates that shaped her youth she would be,
extremely likely to return to life of crime; condition relatéd to history and characteristics of defendant and served to '\
promote rehabilitation, involved no greater deprivation- of liberty. than necessary, and was not mcons1stent’ with pOlle
statements. United States v Sicher (2000, CA3 Pa) 239 F3d 289, :

Specral cond1t10n under § 5D1 3 that defendant conv1cted of being felon in possess1on submlt to random war-
rantless searches durmg supervrsed release was. not plain error; defendant's twenty year record, his lifetime abuse of .
intoxicants, his regular manifestations of psychological derangement, and his disregard of thie law, betrayed a dangerous ‘
anti-social personality, and condition was crafted to-enforce court's proscriptions against defendant's possession of in--.
toxicants, weapons or other contraband, to enable detection of criminal activity or other probat1on violations, and to S
protect safety of probation officer and ordinary citizens. United States v Kingsley (2001 CA6 T enn) 241 F3d 828, 2001 :
FEDApp 62P; cert den (2001) 534 US 859, 151 L Ed 2d 90, 122SCt 137 . .

Absolute ban on defendant's 'driving a motor vehlcle dunng post—lncarceratlon three year supervised. release term -
pursuant to 18 USCS § 3583 and § 5D1.3 was not plain error, where defendant used-van.in commission of his felon—ln-
possession offense, and there was evidence of defendant's life- -long pattern of dangerous vehicular offenses, overindul- -
gence in drugs and alcohol, psychological maladjustment, and utilization of his vehicle to execute other firearms of- -
fenses. United States v Kzngsley (2001, CA6 T enn) 241 F3d 828 2001 FED App 62P “cert den (2001 ) 534 Us 859, 1 51
LEd 2d 90, 1225 Ct 137.

Spe01al condition including possibility of * phys1ologlcal testing approved by. probatlon ofﬁcer should be remanded
so that court could clarify type of testing it ordered; senténcing court stated that defendant must participate in mental
health program for sex offenders that may include psychological tésting approved by probatlon officer but court's writ="
ten'order states program for sexual offenders may include physiological testing. United States v White (2001 -CA10NM)

244 F3d 1199, 2001 Colo J C A:R 1638 (criticized in United States v Paul (2001, CAS Tex) 274.F3d 155) and (criticized . s

in Unzted States vRearden (2003, CA9 Cal) 349 F3d 608 2003 CDOS 9632; 62 Fed Rules Evid: Serv. 1255)

Imposition of spemal condition under /8 USCS § 3583 that defendant conv1cted of receiving child pomography
subm1t to search of his home, automobile, or person under direction of probation officer, following defendant s second:

violation-of superv1sed release by drmkmg alcohol, did not. v1olate defendant s Fourth Amendment rights. Umted States el -

v White (2001, CA10 NM) 244'F3d 1199, 2001 Colo J C 4 R 1638 (cr1tlc1zed in United States v Paul (2001, CAS Tex): -
274 F3d 155) and (cr1t1c1zed inUnited States v Rearden (2003 CA9 Cal) 349 F3d 608 2003 CDOS 9632, 62 F ed Rules
Evid Serv 1255) : :

Imposition-of superv1sed release condition allow1ng for un11m1ted warrantless search and seizure by any’ law en-
forcement officer of personr and property of defendant; who was convicted of access device fraud and had history of -
fraudulent endeavors, is vacated to permit. court to craft. more-precisely the seizure author1ty to ensure that it relates rea-
sonably to ends of rehabilitation and protection of public.- Unzted States v-Monteiro (2001 CA7 Ill) 270°F. 3d 465.7

District court, in imposing third term of supervised release abused ifs- d1scretlon in 1mpos1ng spec1al cond1tlons of -

sex offenders,” since conditions bear no reasonable relat1onsh1p to nature of convicted offénse, armed bank robbery, and o

there is no evidence supporting need for special conditions; although defendant was convicted of sexual offense fifteen
years earlier, government presented no evidence he had propensity to commit- any future sexual offenses or that he has -
repeated this behavior in any way. United States v Scott (2001 CA8 Mo) 270 F3d 632 (cnt1c1zed in Umted States v York
(2004, CAl Mass) 357 F3d 14). v '

 District court d1d not abuse its discretion in determmmg that condltlon of supervised release under 18 USCS $ 3583
absolutely ‘banning computer and Internet use was reasonably necessary to protect publ1c and to prevent rec1d1v1sm
defendant's computer. contained over 1200 images of child pornography defendant used Internet to access child- pornog- -
raphy chat rooms, bulletln boards, and newsgroups, and defendant used his e-mail to advise fellow consumiers of child

pornography how to' scout" smgle dysfunctlonal parents and gam -access to their chlldren and to: sol1c1t part1c1patlon of . ,
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like- mmded md1v1duals United States v Paul (2001 CAS5 T ex) 274 F3d 1 55 (cntlclzed in Umted States v Sofsky (2002 . ‘
v CAZ NY):287 F3d 122) and cert den (2002) 535 US,1002, 152 L Ed 2d 492, 122 § Ct 1571 ‘ :

Tt was both reasonable and necessary to proh1b1t defendant convicted of possess1on of Chlld pomography from ac-+ - v
cessmg photographic equipment and audio/video equipment dunng his term of superv1sed release under. 18 SUCS §

i 35 83, where search of his apartment revealed photographs of naked children, including ne1ghborhood ¢hildren, and ma-

terials found i in his apartment advertising his "medical" examinations and lice removal services provide further ev1dence A
- that he likely engaged in production of child pornography in the past. United States v Paul (2001, CAS5 Tex) 274 F3d
.+ 155 (criticized in United States v Sofsky (2002, CA2 NY) 287 F3d 122) and cert den (2002) 535 US 1002 152 L Ed 2d
. 492,1228Ct 1571 : : :

. District court, upon ﬁndmg violation of superv1sed release may both extend term of superv1sed release and 1mpose »
" home detention as condition of such release. United States-v Kremer (2002 CA2 NY) 280 F3d:21 9 : :

: Under 18 USCS §§ 3583(d) & 3553 (a), d1stnct court abused its d1scretlon in 1mposmg certain conditions of super-
" vised release based on defendant's alleged status as sex offender where alleged status was based on two events that oc- -

curred 40 and 20 years ago, respectively, defendant's subsequent probation violations, .€.g., setting up alleged charitable - P

efforts targeting wealthy adults who had soft spot for children, possession of pomographic video cover that did not in-
volve minors, and possession of one-time use camera, even when considered cumulatively with defendant's therapeut1c
evaluations, did not establish reasonable relationship between defendant's sexually-related conditions of supervised re-
‘lease and either deterrence, public safety, or rehabilitation. United States v T.M. (2003, CA9 Ariz) 330 F3d 1 235,2003
“CDOS 4687, 2003 Daily Journal DAR 5969, subsequent app, ! remanded (2004, CA9 Ariz) 118 F\ ed Appx 286 ‘

Defendants' challenge to provisions of DNA Analys1s Backlog Elimination Act of 2000 1 requmng collect1on of

DNA samples as condition of defendants' supervised release was not ripe; collection of DNA samples during supemsed, <
release would be required only if Bureau of Prisons failed to execute its statutorily imposed duty to collect samples dur- ..

ing defendants' incarceration. United States v Carmzchael (2003 CAS T ex) 343 F3d 756, cert den (2004) 540 US:1136,
157 LEd2d 943, 124 S Ct 1116.

, District court did not err by proh1b1t1ng defendant from frequentmg or lo1ter1ng within 100 feet of. schoolyards

" parks, pubhc swimming pools, playgrounds, youth centers, video arcade facilities, or other places pnmarlly used by .-

children under age of 18 as special condition of release under 18 USCS § 3583(d) because there was evidence presented
at trial from which district court could conclude that defendant posed risk to children; he’ told law enforcement officers
that he had sexual interest in-children; that he had had interest his entire life; defendant testified that he used news sto-
ries about child murders or abductions to become sexually excited, and his own writings described in graphic detail - ‘
rape, abuse, and murder of children. United States v Rearden (2003, CA9 Cal) 349 F3d 6082003 CDOS 9632, 62 Fed
Rules Evid Serv 1255; cert den (2004, US) 160 L Ed 2d 32,125 S Ct 32

o District court d1d not err by imposing on defendant cond1t1on that all computers computer—related dev1ces and pe-.
- ripheral equipment be subject to search and seizure as spec1al condition of release under /8 USCS'§ 3583(d) because .
thére was no reasonable possibility that computer, computer-related dev1ce and peripheral equlpment wouild be inter-
+* preted beyond normal accouterments of one's personal computer such-as disks, disk drives, devices for extra storage, '
.etc. United States v Rearden (2003, CA9 CaI) 349 F3d 608 2003 CDOS 9632 62 Fed RuIes Evzd Serv.1255, cert den -
(2004 Us) 160 L Ed2d32,1255Ct32. ' ‘

D1stnct court did not abuse its discretion by requmng defendant as condition of his superv1sed release, to subm1t to
. periodic polygraph testing as means to ensure his participation in sex offender treatment program because it was not

. error to allow defendant's probation officers to determine details of testing; record coritained no evidence that would

allow court to determine test's reliability, and court construed order-as meaning that defendant's superv1sed release
would not be revoked based on-his refusal to answer polygraph questlons on val1d F1fth Amendment grounds Untted
States v York (2004, CA1 Mass) 357 F3d i4. S : : :

Dlstnct court properly 1mposed special superv1sed release condltlon on defendant wh1ch requ1red him to make fi-
nanc1al disclosures to his probation officer; although condition was not directly related to defendant s I8 USCS §

..~ 922(g)(1) conviction, and no fine or restitution order had been entéred against him, condition was properly imposed.. o
" under 18 USCS § 3583 because it was reasonably related to. defendant's past history of not paying child support, condi-

.tion-did not restrict defendant's liberty any more than was reasonably necessary, and it would likély prevent defendant
- from improperly d1vertmg money from h1s ch11dren dunng his superv1sed release term Umted States v° Camp (2005
E CA8Ark) 410 F3d 1042 ' , -
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Dlstnct court did-not abuseits discretion in 1mpos1ng spec1al condmon of superv1sed release that defendant part1c1—
pate in sex-offense specific treatment program because, having been conv1cted of possess1ng materials involving. sexual

~ - exploitation of his 12- year-old stepdaughter, defendant was not in position to argue that it was inappropriate for district- -
* court to require him to participate in sex-offense specific treatment program; and in view of seriousness of underlymg

“offense, appropriateness of treatment program being requ1red improbability that program would s1gmﬁcantly interfere -

- with defendant's employment, and. probation officer's testimony that loss of employment would not be considered viola- :
" tionif caused by required treatmerit, minimal deprivation of liberty that’ m1ght result from that spec1al cond1t1on was not |

greater than that which was reasonably necessary under c1rcumstances Unzted States Y Hezdebur (2005 CA8 Mo) 417"

) F3d 1002.

‘In case where defendant was convicted of possessmg materials involving, sexual explortat1on of hlS 12- year-old ;
stepdaughter, district court d1d not abuse its discretion in imposing special condition of supervised release prohibiting .
defendant from contact with children under age of 18 unless probation officer had given prior writtén permissionor -

 defendant reported such contact to probation officer within 24-hours; it was justified by several relevant factors set forth
.. in.18 USCS § 3553(a)(1), (2)(B)-(D), including nature and circumstances of underlymg criminal offense, defendant'

’ *history and characteristics, need to deter’ future criminal behavior, and need to ptotect public; in addmon deprivation of

. liberty that might result from special condition was ‘not greater than that Wthh was. reasonably necessary under c1rcum- e

stances Unzted States.v Heidebur (2005, CA8 Mo) 417 F3d 1 002

District court did not abuse its d1scret1on when it 1mposed restnctlons on defendant's contact with ch11dren unless ‘.

|
-approved in writing by probation office as condition of superv1sed reléase because defendant had-been convicted of -

“~; - -possessing child pornography, and district court allowed decisions.of pending related matter in state colirt.to-control -

over dec1slons related to defendant‘s own children. United States v Mark: (2005 CA8 Neb). 425 F3d 505

Supervrsed release Standard Condmon 1, which prov1des that. superv1see shall not comnnt ‘another. federal state or - |

local crime during term of supervision, falls squarely within Ninth Circuit precedent that imputes understandmg that

violation of law will lead to revocatiofi of probation; ‘that precedent forecloses any argument that defendant can not have,

- ‘their superv1sed release term revoked, based upon commission of crime, if he or she has not received actual not1ce, or:
“written copy, of cond1t1ons of h1s or her spec1al release term Umted States v Ortuno—Hzgareda (2006 CA9 Arzz) 450
-F3d 406. ' : RRTAPERR v

" Because requlrement that defendant subm1t to plethysmograph testlng as part of his sex offender treatment program '

on superv1sed release was imposed without necessary ev1dent1ary record, justification, and findings that condition fur-
thered goals.of 18 USCS §§ 3583 (d)(Z) 3553(a), and was reasonably necessary, cond1tlon was vacated and remanded

.*» before imposing such condition, sentencing court had to articulate how condition met. requ1rements of I8 USCS § -

_ 3583 (d)(2) of being reasonably related to goal of deterrence, protection of public, or rehabilitation of offender, and it '~
' alsohad to. find that condition involved no greater deprivation of l1berty than' was reasonably necessary to.meet those::
.. purposes. Umted States v Weber (2006, CA9 Cal) 45 1 F3d 552: S

18-:USCS §3583 did not authorize court to 1mpose halfway house conﬁnement as superv1sed release cond1t1on :

- United States szIIs (2002 ED Wzs) 1 86 F Supp 2d 965 (cr1t1crzed mLoefﬂer vMemfee (2004 SD NY) 326 F Supp 2d

454).

":(DNA Act), without warrant and without individualized suspicion, while defendant was:on supervised release, defen-

dant was granted preliminary 1njunctlon because defendant was likely to succeed on merits of claim that DNA Act was

violation of Fourth Amendment as applied to individuals on supervised release without any individualized susp1c1on
5 _whether or.not court finds that Government has spec1a1 need Umted States v Wezkert (2006 DC Mass) 421 F. Supp 2d

R 259,

: Unpubllshed Opmlons

Unpubhshed Court lacked jur1sd1ctron to entertam defendant‘s argument ‘that superv1sed release condition requmng

‘ h1m to cooperate in collection of DNA sample violated Ex Post Facto Clause or general principles-against retroact1v1ty

e ‘because his offense and gurlty plea preceded amended DNA® Act wh1ch authonzed condition; imposition of DNA sam--

~ple collectron was not part of defendant's sentence; rather, it'was prison condition that had to be challenged through
i ‘separate civil action after exhaustron of. adm1n1strat1ve remedies. United States v Sierra- Garcid (2006, CAS T ex) 2006
- US App LEXIS 114. : :

R - 'iPage’49' -

Where Government sought to take defendant's blood sample under DNA Analys1s Backlog Ehnunat1on Act of 2000 i



PR Page 50
18 USCS § 3583 - :

Unpubl1shed District ¢ourt did not exceed its author1ty under d 8 USCS § 3583(d) by i 1mposmg cond1tlon of super- :
vised release that defendant not be released to Southern District of Texas nor to residence of his blolog1cal family be-
cause,under 18 USCS § 3624(d)(3), Federal Bureau of Prisons (BOP) alone was authorized to determine location-of
- . prisoner's release; therefore condition imposed by district court was merely nonb1nd1ng suggest1on to BOP Umted /

. Statesv Hartshorn (2006, CA5 Tex) 2006 US App LEXYS 1534 e L L S e

Unpubl1shed District court did. not err in 1mposmg cond1t1on of superv1sed release requ1r1ng defendant to cooperate ;-
in probation officer's collection of DNA sample; although DNA Act applicable at time of defendant's conviction did not
authorize collection of DNA for his felony, 2004 amendment to statute altered statute from enumerated list of qualifying -

T offenses to mclude "any felony," 42 USCs § 14135a(d)(1); statute indicated" 1ntent1on for retroactive application, 42~ © .
_USCS s 413 5a(a)( 1),.and did not run afoul of Ex Post Facto Clause, as tak1ng of DNA sample was not punitive meas— s

ure; since DNA Act, as amended, authorized takmg of DNA sample from defendant condltlon did not constitute sen-- 4
tence in excess of statutory maximum and was within scope of defendant's appeal waiver, Unzted States.v. Hartshorn

s (2006, CAS Tex) 2006 US App LEXIS 1534 .

, Unpubllshed District court did not abuse its d1scretlon in 1mpos1ng spe01al condltlon of superv1sed release because ’
" prohibiting defendant, whose mental illness caused him to believe university had him under surve1llance from filing
lawsuits against university and its staff without permission of his mental health professional did not otherwise bar any

.+ lawsuit and was narrowly tailored to his circumstances, promoted defendant's recovery, and protected publlc from his .

o potentlal recidivism. Umted States v. Wilinski (2006 CA44 Md) 2006 .US App LEXYS 7970 :

Unpubhshed Where defendant pled gullty to possession of child pornography, it. was not abuse of d1scretlon under
. 18 USCS § 3583(d) to require defendant to seek favorable recommendation from probation officer to ‘Have unsupervrsed )
contact with defendant's son and grandson, because, inter alia: (1) condition related to rehabilitating defendant regarding .

desire to download and possess images of child pornography; and (2) district court expressly retained final authority- to L

modify no- unsupervised- -contact order with' respect to chrldren in defendant's family. Umted States v Bowman (2006
.CA9 Alaska) 2006 US App LEXIS 8027. : - . S

- Unpublished: District court did not abuse its d1scretlon when it requ1red polygraph testing as condrtron of super—
: v1sed release because defendant had admitted history. of viewing child pornography and addiction to doing $o, and thus,
Tequiring polygraph testing to ensure compliance with probationary terms was both reasonably related to defendant'
offense and history, and when reasonably applied, would not unduly burden his r1ghts Umted States v Dalzmonte (2006
CAIl Ala) 2006 US App LEXIS 17408.- . . ;

Unpubllshed District court did not abuse its discretion.in 1nclud1ng certain sex offense conditions as part of defen- -
dant's: superv1sed release term on his drug convictions, where district court imposed such conditions based on defen- -
dant's-previous cr1nnnal hrstory (defendant had been convicted of taking 1ndecent liberties with minor), and for ex-
pressly stated purpose ‘of protecting pubhc Umted States v McDowell (2006, CA4 NC) 2006 US App LEXIS 22597.

_ Unpubhshed In child pornography case (18 USCS'§ 22524(a)(5)(B)), if dlstr1ct court erred byi 1mposmg -as spec1al :
- condition of supervised release requirement that defendant contribute to costs of substance abuse treatment and sex of-
fender treatment respectively, in both cases as directed by Probation Ofﬁcer €rror was not “plam " Unzted States V.

" Yoder (2006, CA9 Cal) 2006 US App LEXIS 23637.

23637,

- Unpublished: In child pornography case (18 USCS § 2252A(a)(5 )(B)) d1str1ct court's-oral statement of spec1al con- o

dition of superv1sed release that required defendant not to use computer to access any material that related to child por-

nography during term of his supervised release was ambiguous, but district court's written statement of condition, pre-. '

~ cluding computer access to any material that related to dep1ctrons of'child pornography, resolved ambiguity; thus, writ-

* ten statement prevailed and imposition of special condltron did not constitute "pla1n" €ITor.: Umted States v Yoder.(2006,
CA9 Cal) 2006 US App LEXIS 23637. :

Unpubhshed In child pomography case (1 8 USCS §22524(a)(5 )(B)) where defendant prev1ously had subscr1pt1on
1o chlld—pornography website that sold mail-order CD-ROMs with images of child pomography, district court did not -
".commit plain error by requiring as spec1al condition of supervised release' that defendant not use commercial mail Te--.

. celving agency or own post office box without his probation officer's approval; condition facilitated defendant's reha- -
bilitation by 11m1t1ng his access to child pornography United States v Yoder (2006, CA9 Cal) 2006 Us App LE)(YS

Unpubl1shed In chrld pomography case (1 ) USCS § 2252A(a)(5 )(B)) although d1stnct court had heard argument
- om whether it should impose 19 proposed special conditions of supervised release in- child. pornography case, district
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court had not prov1ded defendant w1th suﬂlc1ent process to impose- cond1t10n that he submit to pemle plethysmograph
test1ng during supervised release; particularly significant liberty interest in being free from plethysmograph testmg re-
‘quires thorough, on-the-record inquiry into whether degree of i intrusion caused by such testing is reasoniably necessary .
'to accomplish one or more of factors listed in 18 USCS § 3583(d)(1) and involves no greater deprivation of liberty than

- is'reasonably necessary, g1ven ava1lable altematlves Unzted States v Yoder (2006 CA9 Cal) 2006 US App LEXIS
23637 O .

Unpubllshed In Chlld pornography case (1 8 USCS § 2252A(a)(5)(B)) where district court prov1ded for add1t10nal
i process before defendant would be required to move from his residence; if at all, district court.did not abuse its discre-* -
~tion by imposing as special condition of supervised release: that defendant not reside within direct view of school yards
- parks, pub11c swimihing pools, or other places primarily used by persons under age of 18; condition did not have to re- -
late to crime of conviction so.long as 1t related to one of factors listed in 18 USCS § 3553(a), and condition involvedno ..
- greater depr1vat1on of liberty than necessary to promote defendant's rehabilitation, to deter future cnmmal conduct and e
to’ protect publlc United States v Yoder (2006, CA9 Cal) 2006 US App LEXIS 23637. ik

B Unpubl1shed Cond1t10n of superv1sed release wh1ch requlred defendant to submit hlS "person and property o -
- search and seizure at any time of day or night by. any law enforcement officer with or without warrant," was vacated and
: remanded because district court failed to make requisite finding that it inivolved no greater deprivation of liberty than®
- was reasonably necessary to ach1eve purposes of sentenc1ng United States v Reyes (2005, CA9 Cal) 137 F ed Appx 6.

Unpubl1shed Defendant who was sentenced to term of conﬁnement in commumty corrections. fac1l1ty as speclal
_ cond1t1on ‘of supervlsed release, did not establish that spec1al condition senously affected fairness, integrity, or public
“:' reputatlon of judicial proceedings; district court made 51gn1ﬁcant penological decision to sentence defendant to commiu- -
' nity confinement, and there was no statutory requirement that district court authorize: defendant's early 1 release; further
even if district court erred in delegating to U:s. Probatlon Officer its author1ty to order defendant to ¢offimunity correc-
tions facility as. cond1t1on of supervised release, error was not plam because it did not affect defendant's substantial. "
rights where‘defendant always had option to petition court for.early release, irrespective of discretion glven to probation
-officer, and nothing prevented him from exercising that optlon to obtain complete relief; additionally, he could not.show -
- that district court would have released him from commumty conﬁnement in less than 120 days Unzted States v Huﬁcman
(2005 CA10) 146 Fed Appx 939. s : - . :

E Unpubllshed Where defendant was conv1cted of transporting and sh1pp1ng 1mages of Chlld pornography, in v1ola-
. tion /8 USCS § 22524(a)(1), condition of supervised release that defendant not possess or use any computer which was. " -
-connected or had capac1ty to be connected to: any network would not have prevented defendant from seeking employ— '

B oﬂ'lcer before accepting any job, and district court explicitly recognized that defendant had option of seekmg modifica-
tion of spec1al cond1t1on after he was released United States v Granger (2004 CA4 SC) 117 F ed Appx 247.

CIV. MODIFICATION AND REVOCATION
A Revocatlon of Superv1sed Release '
1. I General 37 Generally »

Where defendant has consented to trial, Judgment and sentenclng before United. States mag1strate judge pursuant o
18 USCS.§ 3401, magistrate judge has jurisdiction to impose and revoke tefm of superv1sed release in accordance with
‘ 18 USCS § 3583(a) and (e).- United States v Crane (1992 CA9 Cal) 979 F2d 687, 92 CDOS 8217, 92 Da1ly Journal ‘
~ DAR 13552 , . . .

Revocat1on of defendant s supervised release after it had explred was afﬁrmed because pet1t10n for warrant and or-,
der that issued warrant were correctly drafted, filed, and signed by district court; therefore, clerical error by deputy dis-
*_ frict clerk regarding name of defendant in body of warrant was-not sufficient to nullify extension of limitation penod '
NS under 18 USCS $ 3583(1) United States v English (2005, CA5 Tex) 400 F3d 273 ¢

Ne1ther 18 USCS: § 3583(d) nor 18 USCS § 3608 proh1b1ted federal d1str1ct ‘court from cons1der1ng results of drug
test that showed presence of cocaine metabolites in defendant's urine, albeit at level that was below what contract be-
.tween testmg laboratory and Administrative Office of U.S. Courts required for positive test, and totality of evidence; .
1nclud1ng defendant's admission that he used drugs while he was on supervised release supported dlstnct court's Judg- ‘o
\ ment revokmg defendant's release. Unzted States v Klzmek (2005 CA2 NY) 4 11 F 3d 5 0. . "

" ‘ment where defendant's work history involved manual labor, defendant was required to obtain approval of his probat1on o
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" Failure to prov1de wntten notice of condltrons of supervrsed release does not automatlcally mvalldate revocatlon of

“such release if defendant recelved actual notice of conditions 1mposed Unzted States v Arbizu (2005 CAS T ex) 43 1 F 3d ;
' 469 - : : . ,

Revocation of. superv1sed release and 1mpos1t10n of sentence upon recons1deratron will not be drsturbed even - o
though state subsequently dismissed 3 criminal charges against defendant upon which court relied, in part, in revocation - -

e hearmg, because court-found by preponderance. of reliable, credible ‘evidence; at hearlng, that defendant: had violated hls,,' ‘
- supervised release by violating state and local law by (1) driving on suspended license, (2) making false statement and :
* (3) forging signature, as charged, which is all that is requlred under 1 8 USCS § 3583(e)(3). United States v Yancey

(2000, ED Va) 100-F Supp 2d 378,

Government established by preponderance of evrdence that defendant violated terms-of his supervrsed release under
18 USCS § 3583 and district court revoked his supervised release; sentenced him to six month's incarceration, and dis-

. continued his superv1sed release follow1ng his release from pr1son United States v Hudicek (2005 ED Pa) 406 F Supp

2d 559.

Unpubllshed Release can be revoked for reasons that have nothmg to do w1th fault of offender fbut mstead are

. more related to protection of public; however if fundamental fairness required by due process is 1mplrcated U.S. Su-
‘preme-Court holds revocation of probation is improper; in revocatron proceeding, Federal Rules of Evidence are inap-

phcable court: may ‘consider hearsay and documentary ev1dence that would not be allowed in cr1m1nal tnal Unzted

" States vJones (2005 C43 Pa) 133 Fed Appx 824.

) Unpubhshed Enactments govemmg revocation of superv1sed release 1 8 USCS § 3583 (c) (g) and F. ed R Crim. P'

- 32.1, do not require written statement of reasons and do not reference 18 USCS § 355 3(c) 2). Unzted States v Garner
: (2005 CA7 Il 133 FedAppx 319.- . . ,

38. Mandatory revocatlon for drugs, firearms or testmg refusal [§ 3583(g)]

Court did not err in revoking supervised release based on defendant’s positive drug test false urine sample and’ pur-_
chase and use of drugs, eéven though they previously served as basis for modification of defendant's supervised release,
since 18 USCS § 3583 requires revocation and violations occurred within 13 months of final revocation’ and 1nvolved

" conduct made condltlon of superv1sed release United States v Kzndred (1990, CAS T ex) 918 F 2d 485.

Insufﬁc1ent evidence supported ﬁndlng that defendant’ violated conditions of superv1sory release by comm1tt1ng as—' ’
sault and not refraining from extensive use of alcohol; although defendant admitted to "some pushing” 'nothmg inre-
cord established that conduct was- extremely offensive and provocatlve as required for state assault offénse; and defen— )
dant's routine’ consumptlon of 12 beers.in his own home over course of weekend, w1thout more 1nformat10n did not
constltute excessive use of alcohol as matter of law. Unzted States v: Stephenson (1991, CA6 T enn) 928 F2d 728

Defendant's three posmve urine samples and h1s adnussron of drug use were properly con51dered by. court as cir- E
cumstantral evidence of possession of controlled substance for purposes-of 18 USCS § 3583(g). . Unzted States™v Black-
ston (1991, CA3) 940'F2d 877, cert den (1991) 502:.US 992, 116L Ed2d 634,112 S Ct611. :

Defendant who tested.- positive for drugs on four occasions w1th1n 3 months of hlS release from pnson and admrtted o
he used methamphetamlne on two occasions, "possessed"” methamphetamlne within meaning of I8 USCS § 3583 (g)
United States v Baclaan (1991, CA9 Hawau) 948 F2d 628 91 CDOS 8885, 91 Daily Joumal DAR 13714

If evrdence establrshes that posrtrve result from drug test is at least such that passrve mhalatlon or srmllar phenome-
non may not reasonably account for it, then district court may find that defendant had: actual physical control.or power - -
and intent to exercise dominion and control over drug and thus was in "possession” of it within meaning of / 8.USCS§
3583(g); however, court erred in relying on general recollection of unspecified testimony in-prior cases if ﬁndmg that
level of cocaine: metabollte from ur1na1y51s tests could not be result of passrve mhalatron Unzted States v Courtney
(1992, CA5 Tex) 979 F2d 45. : :

“Use or consumptlon of marljuana evidenced solely by laboratory analys1s of urine samples constltutes possessmn o

of marijuana within meamng of I8 USCS § 3583 (g) Unzted States v Dow (1 993 CAl Me) 990 F2d 22 amd (1993
CAl Me) s11p op.

b
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‘ Revocatron of defendant s supervrsed release for possessron of drugs in vrolatlon of 1 8 USCS § 3583 (g) based on .. .
= defendant's posmve urine test was not erroneous; there was no-indication that court believed it was required to ‘equate:
" use with possession, arid Sentencing Commission left it to court to determlne whether evidence of drug usage estab- -

;- lished solely by laboratory analysis constitutes possessron of controlled substance United States v Almand ( 1993, CAI1
- Ga) 992F2d316 7FLWFedC379 , o

e Defendant’s proven and adrmtted cocaine use establlshed possess1on of cocame for purposes of 1 8 USCS § 3583
g United States v Battle (1993, CA4 NC) 993 F2d 49 o :

Once district court credits laboratory analysrs as establlshrng presence of controlled substance in- specrmen and then’
. goes.onto find culpable use of substance, possession under /8 USCS § 3583(g) necessanly follows. United States v '
~Clark (1994, CA4 NC) 30 F3d 23; certden (1994) 513 Us 1027 130 LEd 2d 511, 115 S Ct 600.

o D1str1ct court erred when it refused to revoke superv1sed release of defendant who admitted to vrolatmg superv1sed
N release by consuming controlled substances on numerous occasions, since revocation was requxred under 1 8 USCS §
" 3583. United States v Hancox (1995, C46 Ky) 49 F. 3d 223,1995 FED App 88P »

Comblnatlon of undrsputed proof of defendant's work failure, urmalysrs report that defendant s spec1men had tested
positive for. amphetamine and methamphetamine; and director of tox1cology s affidavit descrrbmg testing facility's pro—
cedures and results specific to analyses conducted en defendant's specimen provided competent evidence from which -

- ‘court could reasonably conclude that defendant violated terms of his supervised release by failing to maintain employ-

‘ - ‘ment and by unlawfully possessrng and using controlled substance, thereby requiring revocation of his. superv1sed re- .
‘leaseé and justifying his sentence. Untted States v McCormtck ( 1 995 CA5 T ex) 54 F. 3d 21 4, cett den (I 995) 516 US 902,
133 L Ed2d'187, 116.SCt 264. ‘ : R

Combination of undisputed proof of defendant's work fa1lure unnalysrs report that defendant s spec1men had tested
positive for amphetamine and methamphetamlne and director of toxicology's affidavit describing testing fac111ty S pro-,
. cedures and results specific to analyses conducted on defendant's specimen prov1ded competent evidence from which

© court could reasonably conclude that deferidant violated terms 'of his supervised release. by’ fa111ng to maintain employ- -

ment and by unlawfully possessing and using controlled substance, thereby requiring revocation of his supervised re-
lease and justifying his sentence. Umted States v McCormzck (1 995 CA5 Te ex) 54 F3d 21 4 cert den ( 1995 ) 5 1 6 US 902
133 LEd 2d 187, 116'S Ct 264.

Revocation of defendant's superv1sed release was mandatory pursuant to 18 USCS $ 3583 because of defendant‘ :

: knowrng and willful failure to comply with drug testing regime imposed by conditions of his. supervised release, and it
was immaterial that district court took defendant’s need for medical treatment mto account when it ordered revocatron
of his supervised release United States v Stephens (1 995 c48 Mo) 65 F3d 738

. Pages3

Sentence imposed after supervised release revocation hearing did-not v1olate due process, desplte defendant's cla1m L N
that court based sentence in part on unsubstantiated allegations of drug use during supervrsed release, even though court .l

dismissed allegations that defendant failed several drug tests, since defendant indicated that he had-taken drugs during
_ release period, and drug use information was not demonstrable bas1s fot defendant's sentence; defendant admitted that
.~he walked away from drug treatment program in violation of his release. cond1t1ons wh1ch wasvalid and adequate basis
for his sentence United States v Carr (1995, CA8 Mo) 66 F3d 981.. . -

Court has discretion to provrde treatment rather than imprisonment 1f defendant on probatron fa11s drug test, not-
" withstanding fact that 18 USCS § 3583(g) requires court to sentence defendant who possessed controlled substance in_
violation of his superv1sed release to term of imprisonment, Unzted/States v Pzerce (1997, CA8 Minn) 132°F. 3d 1207.

District court did not commit plain error by choosing not to suspend pursuant to 18 USCS $ 3563 initial drug testrng .

- required under 18 USCS § 3583(d) when bank fraud defendant was placed on supervrsed release; even though defendant’
~never used narcotics m past and her screemng test turned up negatlve Umted States v Guy (1 999, C47 Ill) 174 F3d 859.

‘ Revocatron of term of supervised release for escape based on defendant s us1ng cocaine d1d not automatlcally ter-
minate concurrent term of supervised release for marrjuana conviction, even though 18 USCS:§ 3583(g) provides for

. mandatory revocation of superv1sed release for drug possession; although court would be required to revoke defendant's

- supervrsed release for marijuana conviction, issue was not properly presented for determination at sentencing hearmg
' for revocation of escaped supervised release. Unzted States v Alvarado (2000 C45 T ex) 201 F 3d 379.
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D1str1ct court was requrred by 1 8 USCS § 3583(g) to. revoke defendant's term of supervised release upon defen-

E dant's positive drug test and admission of use of a controlled substance, unless defendant could comé under exception in o
- 18 USCS § 3583(d) based on availability of appropriate substance abuse treatment program or current or past part101pa- o
. t1on in such programs Unzted States v Crace (2000, CA6 Ky) 207 F 3d 833, 2000 FED App 111P. :

“Where defendant violated two terms of release within days of being released from prison, district court d1d not err_

by imposing 1'5-month custodial sentence when revok1ng defendant's superv1sed release; under 18 USCS $ 3583(g),

district court was required to sentence defendant to term of 1mprlsonment sentence 1mposed was less than maximum
allowed under § 3583(e)(3); USSG $7BI. 4 was not binding with respect to. sentences imposed upon revocation of su-

B perv1sed release; condition that defendant not use controlled substances was.important condition of supervised release, .
-, .and district court did not abuse its discretion by considering lemency shown toward defendant when defendant‘s orlgmal
: sentence ‘was imposed. United States v Touche (2003 CA8 SD) 323F3d 11 05 :

Mens rea requtrement in 18 USCS $ 3583(g)( 1), requmng government to prove by preponderance of ev1dence that -

7 defendant knowingly and voluntarily. used drug revealed by drug test, sufficiently distinguishes it from /8 USCS:§ .
3583(g)(4) so that latter provision can apply in cucumstances where former does not. Unzted States v Hammonds (2004 R

C410 Okla) 370 F3d 1032.

Revocation of defendant’s supervised release was afﬁrmed because controlled substance in person S body was in

" possession of that person for purposes of / 8 USCS §:3583 (2); assuming requ1red mens rea, and one instance of knowmg_ S
and voluntary use, based on single failed drug test togethér with defendant's admission, constituted possessron for pur-‘ S
. poses of 18 USCS $ 3583(g) United. States v Hammonds (2004 CA410 Okla) 370 F3d 1032 : )

Results of sweat patch tests on convicts on supemsed release are rellable -enough to revoke that status even though

sweat patch is relatively new device and. of limited interest to scientific commumty, where it has been subject of several - |

peerTeview articles and technique of testing for presence of drugs in human body through excretions of perspiration has
been generally found to be reliable, because court finds by preponderance of evidence that PharmChem sweat patch
drug-testing, device is reliable scientific method for testing for improper use of methamphetamme by supervlsed re- .

leasees Unzted States v Stumpf (1999, DC Nev) 5S4 F Supp Zd 972.

© Cocaine dealer's superv1sed release is revoked andthe is sentenced 1018 months where govemment showed by
preponderance of evidence that he shot 2 persons at close range, because revocation is mandatory if defendant even

* possesses firearm while on supervrsed release under/ 8 USCS §3583 (g)(Z) Unzted States v Ucczferrz (2001 MD F la)

133 FSupp 2d 1330.

Court was requued to revoke superv1sed release and i 1mpose sentence that mcluded term of 1mpr1sonment under 1 8

‘ USCS § 3583(g) and U.S. Sentencing Guidelines Manual § 7B1.4 commentary, application notes 5-6, because. defendant

violated condition of supervised release by possessing controlled substance and because exception was not. warranted in’
light of defendant's recent unsuccessful partlclpatron in drug treatment Unzted States v. Bell (2002 ED Pa) 197 F Supp

o 2d 192

Court concluded that defendant used methamphetamlne in violation of cond1t1ons of her supervrsed release where
court found that (1) techiician who applied sweat patch was well- trained and properly qualified; (2) leaving sweat patch

- on defendant for one additional day in no0 way compromised accuracy and validity of results of tests performed on sweat
. patch and (3) defendant's expert witness's opinion that defendant's sweat patch was likely contaminated by outside - -

source was purely speculatlve w1thout foundatron n obJectlve screntlﬁc ev1dence Unzted States v Zubeck (2002, WD~

B8 Mo) 248 F Supp 2d 895

" Court was compelled to revoke remaining perlod of defendant's superv1sed release after defendant tested positive
on three occasions for cocaine. and defendant admitted to employee in probatlon office that defendant used-cocaine on
weekends ‘United States.v Thompson (2003 ED Pa) 240 F Supp 2d 325 ' :

Unpubllshed Oplmons

Unpubhshed Smce polrcy statements in U S. Sentencmg Guldelmes Manual ch 7 were not bmdmg, d1str1ct court

-did not err in choosing 1mprlsonment under /8 USCS §-3583(g) rather than continued: superv1sed release under USSG §

7B1.4 application n. 6 following defendant's admission of possession of controlled substance: district court considered
continuation of supervised release with add1t10nal drug treatment rather. than imposition. of imprisonment, but it ulti-

: mately imposed 12-month sentence based upon defendant's prior difficulties in- complymg w1th supervised release con- . - - -
ditions. United States v, Button (2006 CA9 Mont) 2006: Us App LEXIS 21 65 '
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- Unpubllshed S1nce defendant v1olated cond1t10n of superv1sed release by failing to report for drug testing, dlstr1ct :
‘court did not abuse its discretion by revoking supervised release because revocation was mandatory under 1 8 USCS $
3583(g)(3) United States v Jacobs (2006, CAS5 La) 2006 US App LEX]S 28443.-

S Unpubllshed District court was requlred to revoke superv1sed release, given defendant's adm1ss1on as: to v1olat10ns '
i.e., she tested positive for marijuana, passed nine bad. checks, and cons1stently failed to submit monthly reports and
make payments on her ﬁne and spec1al assessment United States v Garner (2005 CA7 Ill) 1 33 Fed Appx 3 1 9

39, Other partlcular clrcumstances

o In revokmg defendant’s superv1sed release because defendant comm1tted burglary, court complied w1th appllcable
policy statements, adequately. considered spec1ﬁc factors and made its reasons for i imposing sentence sufﬁclently clear
'Unzted States v Lockard (1990, CA9 Cal) 91 0F2d-542, amd, reh den (1990, CA9) 1990 US App LEX]S 1 5749.

‘Insufficient ev1dence supported ﬁndmg that defendant v1olated cond1t10ns of supervrsory release by comm1tt1ng as-,

sault and not refraining from extensive use of alcohol; although defendant admitted to "some pushing"”; nothing'in re- .-

- cord established that conduct was extremely offensive and provocative as requlred for state assdult'offense, and defen:

o dant's routine consumptlon of 12 beers in his own home over course of weekend without more information, did not-

: constltute excessive use of alcohol as matter of law Unzted States V- Stephenson (1991, CA6 Tenn): 928 F2d 728

ol ‘Combination of undlsputed proof of defendant's work failure, urinalysis report that defendant's speclmen had tested' s |
~ positive for amphetamine and methamphetamine, and director of toxicology's “affidavit descrlbmg testing facility's pro— _‘ P
* . cedures and results specific to analyses conducted on defendant's specimen prov1ded competent evidence from which

. court could reasonably conclude that defendant violated terms of his superv1sed release by failing to maintain employ— L

‘ment and by unlawfully possessing and using controlled substance, thereby requiring revocation of his supervised re-
. lease and justifying his sentence. United States chCormzck (1 995, CAS T ex) S4F3d 21 4, cert den (1 995) 516 US 902
-1133LEd2d187 116 S Ct 264.. ) ‘ . _

D1str1ct court did not commit pla1n error in revoking, defendant's superv1sed release and sentencmg h1m to 24 N
- months 1mpr1sonment despite defendant's claim that court violated ex post facto clause by applymg amendment to ] 8.

USCS§ 3583(g), which provides for mandatory "révocation" of supervised release, with two year maximum: sentence,

.+ rather than earlier version, which prov1ded for mandatory "termmatlon of supervised release with one-year rrummum :
* - since revocation table in § 7B1.4(a) applied to both versions and defendant faced same 1mpr1sonment range 21-24 - '
" months, under either. Utited States v McGee (1995, CA 7 III) 60 F 3d 1266, ' ' ‘

" Court's revocation of defendant's superv1sed release on grounds that he. assaulted h1s wife, was not abuse of dlscre-"
tion, despite court's chardcterization of wife's testimony as problematic, since it is within factfinder's discretion to credit.
.~ portions of witness's testimony, even though it finds other portions dubious,: and wife's testrmony was corroborated by

- other w1tnesses Unzted States v Whalen (1 996, CAl Me) 82 F3d 528. ' -

) Court did not errin relymg on state conviction as grounds to revoke defendant's supervised release under 18 USCS '
§ 3583, despite defendant's claim that state's misrepresentations rendered his gurlty plea unconstitutional, since super-:,
- v1sed release revocation proceeding is not proper forum in which to attack conviction giving rise to revocation. United -

States v Hofierka (1996, CAlI Fla) 83 F3d 357, 9 FLW Fed C 1100, mod, on reh, in part, reh den, mpart(1996 CAll . f

Fla) 92 F3d 1108, IOFLWFedC329andcertden(1997) 519 Us- 1071 136LEd2d636 117SCt 717. -

‘ Court properly revoked defendant's supervised release for v1olat1ng condltlon that he remain, law abrdmg, where S
- “preponderance of evidence supported district court's determination that defendant. intended to-abuse or at very | least har-~ -~ . -
. ass two children in violation of /8 USCS §2246. United States vLomayaoma (1996, CA9 Ariz) 86 F3d 1 42 96 CDOS" .
o 3783 96 Daily Journal DAR 6148, cert den (1996) 519°US 909,136 L Ed 2d 196, 117 S Ct272 :

Case would be remanded where court revoked superv1sed release pursuant to 18 USCS § 3583 and llsted on: formal G

Judgment four distinct "Gradé A" violations, for which revocation is mandatory under § 7B1.3, but many-underlying -
- 'violations suggested by record appear to be Grade C violations, for which revocation is- d1scret10nary Unzted States v o
o Wrzght (1996 CA71ll) 92 F3d 502 (cr1t1c1zed in United States v Trotter (2001 CA71l) 270 F3d 1150)

_ ‘District court's conclusion that defendant had made "harassmg" calls wh1ch violated amended condmon of his-su-
" pervised release was not error and revocation was not improper; even if calls did not eXpress actual threats of violence
directed at.victim herself, where call and voicemail message contained obscenities and d1sp1ayed marked host111ty
Unzted States v Lowenstezn (1997 CA6 Mzch) 108 F3d 80, 1997 FED App 76P . ' . : i
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Although dlstrlct court fa11ed to support its concluslon that defendant engaged n fraud w1th sufﬁclently deta11ed

o ﬁndmgs preponderance of evidence supported conclusion that defendant engaged in fraud so as to'warrant revocatlon ;
- of his supervised release pursuant to /8 USCS § 3583; record supported conclusion that defendant fraudulently’ 0bta1ned
.. $6,000 from fiancee on pretense that money would be invested in nonexistent project, even though defendant also gave

fiancee roughly $ 6,000.to put into checking account to pay-their living expenses. United States v Daniel (2000, CAY

" Cal) 209 F3d:1091, 2000 CDOS 2985, 2000 Daily Journal DAR 4031, amd, reh den, reh, en banc, den (2000, CA9)216 ..
"F3d-1201; 2000 CDOS 5537, 2000 Da11y Journal DAR 7375 and cert den: (2000) 531 US 999, 148 L Ed 2d 469, 121 S »

Ct 499

Dlstnct court properly revoked defendant’s superv1sed rélease under § 3583 where defendant v1olated cond1t1ons of ‘

' h1s superv1sed release by failing to inform probatlon officer before filing lawsuits, fraudulently misrepresenting himself

to be a doctor, failing to maintain gainful employment; failing to notify his probation officer within.72 hours after being -

- contacted by FBI, and failing to follow other instructions of his probation officer. United States v-Cofield (2000; CA6 ‘

uTenn) 233 F3d 405, 2000 FED App 400P cert den (2001) 532 US 952, 149 LEd 2d 364,121'S Ct.1424.

On inmate's challenge to district court's ﬁndmg that inmate violated cond1tlons of hrs superv1sed release prmc1pa1

‘requ1rements laid down by Fed. R. Crim. P. 32.1 for merits hearing were met because inmate was advised of his right

to notice of alleged Violation, his right to counsel, and his rights to appear and present ev1dence at his pre11m1nary hear- E : S
ing; inmate had counsel; and inmate made no claim that charges v were unknown to him; moreover there'was ample evi- -~
dence of v1olat1ons of superv1sed release, which needed only to be shown by preponderance of ev1dence under /8 USCS

. § 3583(6)(3) United States v Tapta-EscaIera (2004 CA1 Puerto Rico). 356 F3d 181.

Denial of defendant‘s motion- seekmg to dismiss detainer lodged against him for v1olat1ng terms of his. superv1sed

‘ vrrelease was affirmed because supervised release was not automatlcally extlngulshed by defendant‘s deportatlon Unzted )
: States v Williams (2004 CA3 NJ) 369 F3d 250. ' CL . r

Federal district court's holding that appellant had violated condltlons of superv1sed release by pleadmg nolo con-.
tendere to state offensé was reversed; issue was whether déféndant comm1tted under1y1ng cr1n11na1 conduct plea was.
not ev1dence of guilt. United States v Poellnitz- (2004 C43 Pa) 372F3d5 62. :

Revocatlon of defendant's superv1sed release was affirmed because deta11ed allegatlons about hlS misbehavior at.
store informed defendant that his unsuccessful performance in sex offender freatment was related to store incident and .

. FRCrP 32:1(b)(2) did not: require disclosure of witness list, but rather, dlsclosure of ev1dence upon which Government

relied on to support v1olat1on Unzted States v Ahlemezer (2004 CA8 Mo).391 F 3d 91 5.

Requ1rements of 18 USCS § 35 83(i) were met to revoke defendant's superv1sed release and to order term of 1mpns— l

-~ onment after term had expired where warrant had beeri issued before expiration of term of imprisonment even though .
" - warrant was not served until later; delays were reasonably necessary for period that state adjudicated criminal charges

against defendant, time after state conviction and before execution of warrant did not exceed period authorized by §

*- 3583(i), and delay to adjudicate violation was partially due to defendant's request for stay to file motion to dismiss so..
- that defendant was'not prejudiced by that delay. Unzted States v Ramos (2005 CAZ NY) 401 F 3d 111,

Ev1dence was sufficient that defendant v1olated cond1t10n of his superv1sed release for armed bank robbery where :.

*"evidence consisted of testlmony by government informant; which was corrdborated by recorded conversation between -

defendant-and informant in which-defendant explicitly acknowledged his participation in robbery, however, evidence-
was not sufficient that defendant violated condition of his supervrsed release for-conspiracy to commit bank robbery -

. where evidence failed to-show that defendant consplred w1th anyone to comm1t robbery. Unzted States v Carlton (2006
.. [CA2 NY) 442 F3d 802. o : R v .

Where district court 1mposed ﬁve -year term of supervrsed release after defendant had pled gurlty to consplracy to

 distribute multi-kilogram quantities of cocaine, and defendant argued that drug testing condition of superv1sed release
o 1mproper1y delegated authority to probation officer to determine frequency and-quantity of drug testing, any’ 1mproper
. délegation did not rise to level of plain error ‘because it neither affected substantial righits nor impugned fairness, integ-

rity, or pubhc reputatlon of criminal proceedmg as whole Unzted States V. Ortzz-T orres. (2006 CAI Puerto cho) 449

* Court vacated its or1g1na1 oplmon wh1ch had reversed revocat1on of defendant's supervrsed release term because s
- that decision was contrary to existing Nmth Circuit precedent which imputed knowlédge of certain standard release.
condltlons to supervisees, regardless.of whether or not that supervisees had received actual-notice of conditions of their
’ release as 0] court had or1g1na11y held that defendant's superv1sed release term should not have been revoked because :
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, he had not rece1ved written copy. of cond1t10ns of release whrch 1ncluded as ﬁrst standard cond1t1on that he would res .-
“frain from v1olat1ng any law dunng his supervised release term;(2) Ninth C1rcu1t precedent that addressed- issue in pro-
i batlon revocation context was applicable, and that precedent held that supervisees had imputed: knowledge that they had :
o to refrain from committing crimes while they were being superv1sed and (3) district court did not érr in revoking defen-
- dant s supervised release term, afier he reentered country illegally, because he had constructive knowledge that such
: _conduct v1olated conditions of his superv1sed release. United States v Ortuno—Hzgareda (2006 CA9 Artz) 45 0-F3d 406

Page 57 R

. Grandjury mdlctment against defendant-—whlch by itself was determmatlon of probable cause and. was- made on PRI
- oath by grand _]ury——prov1ded requisite probable cause and oath pursuant to U.S. Const. amend. IV to support arrest war- -

rant for defendant's supervised release violation; under /8 USCS § 3583 (d), committing any: other cr1me was exphclt
- v1olatlon of terms of superv1sed release United States v Hacker. (2006 CA8 SD) 450 F. 3d 808 ‘

~District court properly revoked defendant's superv1sed release by satisfying: requ1rements of 18 USCS § 3583(1) be-

-, cause District of South Dakota t1me1y assumed _]uI'lSdlCthIl over defendant on'day before his supervrsed release term -

» exprred under shelter. of that jurisdictional umbrella, South Dakota properly exercised its authority pursuant to 18 USCS
§ 3606 10 issue warrant that same day for defendant’s superv1sed release v1olatlon Umted States v Hacker (2006 CA8

" SD) 450 F3d 808.

: Superv1sed release term under Anti- Drug Abuse Act, Pub L: No. 99- 570 1002(2) 1004 100 Stat 3207 cod1ﬁed
as:aménded at 21 USCS § 841(b)(1)(A) and Sentencing Reform. Act Pub. I.. No. 98-473, tit. IL, § 212(a)(2), 98 Stat.
L 1837 codified as amended at 18 USCS § 3583, is tolled from time that defendant absconds from supervision until time -
“vthat he i$ found by federal authorities; moreover, 2/ USCS §841 (b)(I )(4) impliedly affords d1str10t court authority to
revoke supervised release term, and appllcatlon of revocat1on provision, /8 USCS § 3583 is not v101at1on of Ex Post
Facto Clause United States vDelamora (2006 CA9 Cal) 451 F 3d 977.. : :

Convrcted bank fraud defendant's changed financial c1rcumstances d1d not warrant reduct1on under 18 USCS § -
3583(e)(2)-in amount of restitution ordered as condition of supervised release, where sentence réquired defendant to pay*

. only 10 percent of his annual income toward satisfaction of restitution portion of hlS sentence. United States. V. Sarvis’

(2000, DC Vt) 102 F Supp 2d 514, affd (2000, CA2 V1) 234 F3d 1262, reported in full (2000, CA2 Vt) 2000 US App
LEXIS 26618 and affd (2000, CA2 Vi) 242 F3d 369, reported in full (2000;CA2 Vt) 2000 US App LEXIS 30124

Defendant's superv1sed release was properly revoked when it was deterrmned that defendant had failed to pay spe- '
cial assessment 1mmed1ately, failed to report for scheduled ofﬁce v1s1ts, and failed to notify probatlon ofﬁce of change

of re51dence Umted States v Evans (2002 ED Pa) 208 F Supp 2d 538

_ Court revoked remammg per10d of defendant s superv1sed release after it was shown by preponderance of ev1dence
 that defendant did not satisfy certain conditions of release, including failure to report to probation office; refusal to dis-
close new address, drug use, and failure to attend scheduled therapy and counselmg sessrons United States v, T hompson

(2003 “ED Pa) 240 F Supp 2d 325 .., : . : _

Defendant failed to demonstrate how delay between time of warrant's issuance and its.execution, per10d durmg

o vwhrch he was incarcerated on state crimes, prejudiced h1m in his ability to contest v1olatlons alleged in petition to e’

~ voke his supervised release; therefore, pursuant to 18 USCS § 3583 (i) court had author1ty to revoke: defendant’s now- - -
exprred term of supervrsed release Umted States v.Cobbs (2006 ED Mzch) 436 F Supp 2d 860 :

- Unpubllshed Oplmons\ R o o ". L

) Unpublished: D1stnct court was not requlred to await outcome of state cnmmal proceedmgs before concludmg that

" defendant violated condition of his supervised release that he not commit another federal, state, or local crime; district
court properly revoked defendant's supervised release based on preponderance of evidence that underlying state offense

- had been committed, and fact that state charges were ultimately nolle prossed had no. bearmg on that dec1s1on Umted o

- States vPeterman (2006, CA7 11)) 2006 US App LEXIS. 354 ‘ S '

Unpubllshed District court properly revoked defendant's superv1sed release under 1 8 USCS § 3583 (e) (5) based on* -
‘ﬁndmg that defendant had v1olated conditions of his supervision based on his positive test result for cocaine and his
admltted cocaine use. United States v-Smith (2006, CA4 ‘NC) 2006 US App LEXIS 1925. - '

Unpubhshed Dlstnct court did not err in revokmg defendant's superv1sed release for v1olatmg state laws proscnb-

.. ing vehicular homicide and requiring drivers to remain at scene of accident, as evidence was sufficient to show that de-

fendant was dr1v1ng truck when it crashed into bu11d1ng and k111ed one of two passengers and that defendant left scene .

../
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‘ cof acc1dent before pollce amved although defendant's expert witness opined that surv1vmg passenger 'was probably

driver of truck, two witnesses, including surviving passenger and pohce offlcer who saw defendant’ shortly before- acci- .

dent, testified that defendant was driver. United States v Hunt (2006 CA11l Fla) 2006 US App LEXIS 2053.

Unpubhshed Appellate court granted counsel's motion to w1thdraw because he'could not dlscem nonfnvolous bat |

: -ks1s for appeal and dismissed defendant's appeal of district court's revocation of his supervised 1 release: where plaifi terms: *
of last sentence of 18 USCS § 3624(e) applied only to fine payment schedule, and no installment payment plan wasat:"

issue in defendant's case; moreover, district court was authorized under 18 USCS'§ 3583(f) and 1 8 USCS §:3603(1) to"-
revoke defendant's superv1sed release for violating terms of superv1sed release since it was und1sputed that defendant

. received notice of conditions of his release because defendant admitted at his revocation hearing that he received copy

of district court's judgment that set forth terms of his superv1sed release, including requ1rements that he report to proba-
tion office within 72 hours and that hé obtain permission before 1eav1ng Central District of Illmozs Umted States v Sut-
ton. (2006, CA7III) 2006 US App LEXIS 41 83 ‘ N s S '

Unpubhshed Where officers found mult1p1e bags of cocaine in car; mcludmg one in defendant's lap, and found on -

' defendant large amount of cash, there was sufficient evidence to'find that defendant committed ‘Gradé A violation of

superv1sed release under USSG § 7B1.1 and 18 USCS §. 3583(e) fot possession with intent to distribute near place of -

"’ worship in violation of Fla. Stat. §§ 775. 082(3)(b) 893. 03(2)(a)(4) 893. 13(1)(e) Umted States vJackson/(2006 CAIl
k Fla) 2006 US App LEXIS 11667. :

Unpubhshed Bemg rendered homeless d1d not absolve probat1oner of obllgatlon to 1nform h1s probat1on ofﬁcer of

. *change of his address, it simply meant probationer was to.inform probation officer of address--such as address of shel- -
- “ter, street address where probat1oner s car/home was parked regularly, etc. --where officer could contact probationer;
-~ district court did not err in finding that defendant violated condition obligating him to notify his probat1on officer of
i change of address. Umted States v Toliver (2006, CA10 Colo)-2006. US App. LE)HS 1 4302 - :

Unpubl1shed Because defendant admitted that he v1olated cond1t1ons of his superv1sed release, district court acted

| _ ’wlthln its discretion when it revoked his release, under 1 8 USCS § 3583(e) Umted States'v Espmoza (2006 CArl F la) -
2006 US App LEXIS 1 7984. :

Unpubl1shed Revocat1on of superv1sed release 18 USCS § 3583 (e)(3) was afﬁrmed as there was sufﬁc1ent evi: - -

*" dence presented by government for district court to find that defendant possessed cocaine found in truck; police located
- defendant in area and in close proximity to truck descr1bed in anionymous tip, defendant had been 'seen on several occa-
" 'sions driving truck, and he had personal property in truck; by finding that defendant had violated conditions of Hissu-
- pervised release, district court implicitly found that contrary test1mony of defendant was not cred1ble United States v."
'nght {2006, CAS Miss) 2006 US App LEXIS 18740 :

Unpubhshed Defendant's appeal from sentence 1mposed upon revocat1on of his superv1sed release was. d1sm1ssed
because it would:be frivolous for defendant to argue that district.court-was powerless to revoke his supervision for Vio-. :

lating’ cond1t1ons for which he never gave his consent because defendant's consent to cond1tlons of his superv1sed re-
- lease-was not necessary for those conditions to be enforceable as he received actual notice of conditions when he was,
- ‘released.from custody, and thus, district court was authorized to revoke his supervised rélease forviolating those condi-

‘tionsunder 18 USCS §§ 3583(f), 3603(1), and further, district court retained jurisdiction-to terminate, modify, or revoke

unexpired term of supervised release under 18 USCS. § 3583(e) United States v Sutton (2006 CA 7 Ill) 2006 US App
LEXIS 1 985 L : .

Unpubhshed Record supported district court's determination that defendant more l1kely than not v1olated termsof

his supervised release including failure to report bank account and ma1lbox that he was using; his superv1sed release .
was properly revoked pursuant to /8- USCS § 3583 Unzted States v szth (2006 CA9 Wash) 2006 US App LEXIS

‘21262

Unpubhshed District court did not abuse its discretion when it revoked defendant's superv1sed release because h1s
adm1ss1on that he had v1olated conditions of his supervised release by using drugs and by failing to show up for coun-

‘seling sessions and drug tests, was sufficiént to support d1str1ct court's revocatlon dec1s1on Unzted States v Danzels ‘

(2006,-CA 7 Wis) 2006 US App LEXIS 2161 0

Unpublished: Sufﬁc1ent evidence supported d1str1ct court s dec1s1on to revoke defendant's superv1sed released term -
after victim reported that defendant had assaulted her, and firearm'was later found-hidden beneath mattress in defen-. -

~ dant's residence where (1) as condition of supervised release, defendant was requrred to refrain from v1olat1ng any local, - .
- state, or federal law, (2) pursuant to 18 USCS § 3583(e)(3), preponderance of evidence was_sufﬁc1ent to.support revoca- - -
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tion of defendant ] superv1sed release for v1olat1ng that condmon (3) testlmony of assault victim was suff1c1ent to estab- : f

11sh that defendant committed aggravated battery under 720 1l Comp. Stat. 5/12-3, 720 IIl. Comp, Stat. 5/12-4, and (€]
testimony. of pollce sergeant, who found firearm, was suff1c1ent to estabhsh that defendant's possession of handgun in

- . violation of 7 8 USCS § 922(g) Umted States'v Ingram (2006 CA7III) 2006 US App LEXIS 27281

Unpubhshed District court d1d not abuse its discretion by revokmg defendant‘s superv1sed release after defendant
violated terms of his release by illegally reentering U.S.; district court correctly informed defendant of conditions of his

- - release pursuantto 18 USCS §§ 3583(f) and 3603(1), interpreter was present during sentencmg to’ assist defendant who '

d1d not speak Engllsh and defendant expressed no confus1on over terms of release at sentencmg Umted States v

.- Villalona. (2006, CAS Tex) 2006 US App LEXIS 28107.

Unpubhshed District court properly revoked defendant S penod of superv1sed release and 1mposed penod of i mcar-

. _-ceration of 24 months to be- served consecutively with defendant's new conviction because defendant was-convicted of
- new crime in violation of condition of his supervised release that requ1red defendant not to'commit additional crimes L
" and court properly cons1dered factors set forth in /18 USCS § 3583 (e)(3) Umted States v Hall (2005 CA8 Mo) 1 47 Fed

-Appx 623. :

~ Unpublished: In l1ght of defendant's adrmssmn that he. comm1tted v1olatlons of hlS superv151on terms appellate

B “court found no error- by district court-in revoking his superv1sed release. Umted States v Wellons (2005 CA4 SC) 1 55
" Fed Appx 728.. R .

Unpublished: Where robbery victim told officer that defendant and two conv1cted felons robbed victim at gunpomt '

, and police found defendant driving vehicle with convicted felons as passengers revocation of supervised release for
~ associating with conv1cted felons was proper United States v. Hendrzcks (2005 CAll Ga) 143 Fed Appx 168

Unpubhshed Where defendant failed to prov1de financial: statements and ﬁnanclal release form whlch prevented
probatron officer from determining restitution, revocatlon of supervised release under /8 USCS § 3583 was warranted

** because defendant prev1ously committed crimes such as fraud, indicating lack of trustworthmess, did not accept respon— e
: s1b111ty for crimes, verbally abused probat1on officer, and was possibly h1dmg assets to av01d paymg restitution.’ Umted /
o States v lemgston (2005 CAl] Fla) 140 Fed Appx 886 . e

Unpublished: Revocation of superv1sed release was proper under 18 USCS $ 3583 after defendant was arrested and

_ .charged with driving w1thout license. United States v Lee (2005 CA4 Md)'1 36 F ed Appx 578

Unpubhshed Since prov1s1on of Sentencmg Reform Act that govemed superv1sed release, 1 8 USCS § 3583 was
not affected by Booker decision, inmate's argument that district-court did:not have authonty to 1mpose or revoke any
term of superv1sed release was reJected district court's revocation of inmate's supervised release-and 1mpos1tlon of 12—

"~ month prison term: was afﬁrmed United States v Redman (2005 Ca4 W Va) 1 31 Fed Appx 26

" Unpublished: Based on defendant's adm1ss1on to cnmmal association violation, his no contest plea to cnmmal con-

“duct violation, and probat1on officer's proffer of evidence; district court found that defendant violated conditions of his
. superv1s1on and properly revoked his supervision.- ‘United States:v McF adyen (2005 CA4 NC) 131 Fed Appx ! 913.

Unpubl1shed Court affirmed revocation of defendant's superv1sed release and 1mpos1t1on of 24 month prison sen-

tence; once district court found that defendant had violated terms of his supervised release, based on defendant's admis-

sions and evidence presented at revocation hearing, d1str1ct court had discretion to,revoke defendant's release pursuant
to 1 8 USCS § 3583(e)(3). United States v Wzllzams (2005 C44 NC) 1 31 Fed Appx 955 :

2. Practlce and Procedure 40. Jurlsdlctlon

: Dlstnct courts retain ]urlsd1ct1on to hold heanngs related to revocatlon of superv1sed release for reasonable perlod
after term of release expires when petition charging violation of conditions of superv1sed release is filed dur1ng period

...of superv1sed release, and thus court properly exercised jurisdiction over defendant after her term of supervised release
~ had eexpired and revoked her supervrsed release and 1mposed six month sentence of 1mpr1sonment Umted States v Bar—
“ton (1994, CA4 w Va) 26 F3d 490.. v

: Dlstnct court had Jurisdiction to revoke defendant's superv1sed release wrthout 1ssumg warrant or summons under
18 USCS § 3583 (i), since court revoked term before it was due to expire; although defendant had been released from jail:
in superv1sed release case, he was still in jail for another offense and his supervised release term did not run until his =~ -
release. United States v Schmidt (1 996, CA9 Cal) 99 F3d 31 5, 96.CDOS 7892, 96 Daily Journal DAR 13077 (cr1t1clzed o
1n United. States v Palomba (1999 CA9 Cal) 182 F3d 1121, 99 CDOS 5859, 99 Dally Journal DAR 7489)
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~District court has ]unsd1ct1on to revoke term of superv1sed release where arrest- warrant was issued durmg ferm bui -
: revocat1on heanng was not held until after term explred Unzted States v szenez—Martznez ( 1999, CA5 Tex) 179 F 3d -
980! ' . ‘ S \ : . ; S
- . District court had jurisdiction pursuant to ] 8‘USCS $ '3583 (i) to revoke‘ defendant's supervised release subsequent to
completion of his supervised release term based on a violation of a supervised release condition that occurred during
‘supervision term, even though different violation of superv1sed release was alleged in petrtlon for revocation filed dur- -

- ing term, where warrant or summons was issued durinig term on basis of an alleged violation. United States v Naranjo
(2001, CAS Tex) 259 F3d 379, cert den. (2002) 534 US1163,152L Ed 2d. 118 122 S Ct 1175

M Under 18 USCS § 3583 (e) (3),a drstnct court has ]unsd1ct1on to revoke a term of superv1sed release where the - ,
.- summons was issued during the term but the revocation hearing was not held untrl after the term explred Unzted States B
: vBazley (2001 CA10 Colo) 259 F3d 1216, 2001 Colo J C AR 3901 AN » :

‘District court's ]unsdlct1on to revoke superv1sed release can be extended beyond term of superv1s1on under 18 -
“USCS § 3583(1), based upon warrant issued during term of superv151on only if warrant was issued upon probable cause,
supported by ¢ oath or afﬁrmatron as requlred by Fourth Amendment Unlted States v Vargas Amaya (2004 CA9 Cal)

P 389 F3d 901.

Where defendant's probatron ofﬁcer pet1t1oned d1stnct court for no—ba1l bench warrant but factual allegatlons in pe-
tition for warrant or summons for offender under supervision were not sworn to under oath, d1str1ct court lacked juris- .
~diétion under 18 USCS'§ 3583(i) to consider defendant's alleged- violations of supervised release because warrant issued
, durmg term of defendant's supervised release was not based on facts supported by oath or affirmation as requlred by '
- Fourth Amendment Unzted States v Vargas—Amaya (2004, CA9 Cal) 389 F. 3d 901 :

o Where 18 USCS'§ 3583 (e) 3), rather than § 3583(i), prov1ded authorlty for district court to revoke defendant's su-
" pervised release, district court did not lack jurisdiction to revoke on ‘ground that warrant that precipitated: defendant'
- arrest.was not supported by oath or affirmation; where revocation occurs before ‘expiration of term, 18 USCS §
"3583(e)(3) governs.and district court will have jurisdiction to revoke superv1sed release in‘absence of warrant or even if -
warrant is defectrve under Fourth Amendment Unzted States'v Ortuno—Hzgareda (2005 ‘CA9 Arzz) 421 F3d917. .

Trial court had ]unsdlct1on under 18.USCS § 3583 (e) (3) to revoke defendant's superv1sed release because he ab-

sconded during term of his supervised release and became fugitive for period that tolled term of superv1sed release; term .

of supervised release was still running at time of defendant's arrest and revocatlon hearrng Umted States v Murguza-' ‘
Olzveros (2005 CA9 Cal) 421 F3d 95 1’ SR :

: D1str1ct court-had no _]uI‘lSdlCthIl over revocat1on of defendant s superv1sed release because warrant that supported
_ extension of defendant's period of superv1sed release was 1ot based on oath or afﬁrmatron Umted States v Ortiz-.
. 'Hernandez (2005 CA9. Or) 427F3d 567 : :

District court had sub]ect matter ]unsdrctron over defendant because valid summons under 1 8 USCS $ 3583 (z) was
issued on June 10, 2004, prior to expiration of her supervised release, and district court's factual finding that summons -~
‘was issued on June 10, 2004 was not clearly erroneous and was supported by record since court's docket sheet. reflected =
‘that summons was exécuted on June 15 and returned to clerk's ofﬁce for filing on June 23. Unzted States v Moore (2006 '

s " CAl1l Fla) 443 F3d 790.

_ Revocation of defendant ] supervrsed release ‘was afﬁrmed because d1strlct court had Jurrsdrctron over defendant
since, inter alia, given relaxed. constitutional norms that applied in revocation hearings, warrant for arrest of superv1sed
release under 18 USCS §.3583(1) did not have to comply with oath or affirmation clause of Fourth Amendment ‘and -

. neither plain language of 18 USCS § 3583 nor principle of const1tut10nal avoidance suggested that. district court. did not - -
""" have jurisdiction over. defendant where warrant was not supported by swom facts “United States v Garcza-Avalzno

(2006, CAS Tex) 444 F3d 444.

Court: rejected defendant's claim, that d1str1ct court lacked _]ul’lSdlCthIl to revoke his superv15ed release terrn because:

*warrant that had been issued for his arrest, after he reentered country illegally, did not meet Fourth Amendment Warrant

‘Clause requirements because (1) constitutional validity of arrest warrant was only relevant when district court exercised.
its jurisdiction under 18 USCS § 3583(i)-and revoked supervised release term after term had expired, based upon super-

- ‘visee's pre-expiration conduct; (2) district court was exercising jurisdiction pursuant to § 3583(e)(3) because defendant's sy

supervised release term had not yet explred (3) jurisdiction under § 3583(e)(3) was not dependent upon issuance of ,
valid arrest warrant; and (4) district court had jurisdiction to revoke defendant's supervised release term even in absence -
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T of warrant and/or desp1te fact that arrest warrant m1ght be const1tut1onally defect1ve Unzted States v Ortuno—Hzgareda

' :>(2006 CcA49 Arzz) 450 F3d 406. .

Pursuant to I8 USCS § 3 583 (z) dlstr1ct court has ]llI‘lSdlCthIl to revoke term of superv1sed release after explratlon ‘
of orlgmal term if summons or warrant is issued during release perlod although they were issued after date that defen-
" dant's supervised release was originally scheduled to terminate, revocation petition and warrant were Stlll t1mely issued -

‘because defendant's supervised release term had been automatlcally tolled or suspended under 18 USCS. § 3624(e) dur-
- .ing time: that he was 1ncarcerated for v1olat1ng his state parole United States v Jackson (2004 MD La) 323 F Supp 2d
775 : , _ : , v

5 _Y'Unpubllshed Oplnlons

‘ * Unpublished: Where defendant was arrested pursuant to- 1 8- USCS § 3583(e)(3) whlle he was on supervrsed release :
arrest pursuant to unsworn warrant did not deprlve court of jurisdiction over revocation proceedings: § 3583(e)(3): ex=- L R
: pressly authorizes warrantléss arrests. United States v Peters (2005, CA9 Arzz) 2005 US App LEXIS 22666. T

Unpubhshed District court did not need warrant to revoke defendant's supervised- release because at. t1me of de— :

fendant's arrest and revocation hearmg, perlod of supervised release had not yet expired pursuant to 18, USCS $$

--3583(e)(3) and 3606. Perlod of supervised release was tolled for three years-under 18 USCS § 3624(e) whrle defendant »
was in state custody, and it was tolled while he was fugitive for having violated conditions of his release; consequently, .-
- d1str1ct court had jurisdiction to revoke defendant's superv1sed release. Umted States v Schweztzer (2006 CA9 Cal) 2006 N
US App. LEXIS 15793. » < : , A,

i " Unpublished: Defendant's 14-month sentence 1mposed after he adrmtted to v1olatmg terms-of h15 supervrsed release
‘was affirmed, where his June 2002 arrest and his September 2002 warrant fell within period of time he was on super- -
vised release; illegal arrest did not divest dlstnct court of Jurlsd1ct1on to adjud1cate case. Umted States v Rodrtguez '

" (2005, CAll Fla) 153 Fed 4ppx 662

: 41 Hearlng 'f‘. }' R Jt_ , :
District courts reta1n Jurlsd1ctlon to hold hearmgs related to revocat1on of superv1sed release for reasonable penod
after term of release expires when petition charging violation of conditions of supervised- release is filed during period - - ,
of supervised release, and-thus court properly exercised jurisdiction over defendant after her term of supervrsed release v
’had expired and revoked her supervrsed release and- 1mposed six month sentence of 1mprlsonment Unzted States v Bar— S
ton (1994, CA4 W Va) 26 F3d 490 : :

~* Although district court did not hold superv1sed release v1olat1on hearmg untll almost two years after court 1ssued
supervised release violation warrant, court did not abuse its discretion, where warrant issued well within term ‘of super-' -
vised release, belated hearing fell within three-year term, and defendants suffered no prejud1ce ‘United States v Throne--
: burg (1996 CA6 Mich) 87 F3d 851, 1996 FED App. 196P, cert den (1996) 519US 975, 136.L Ed2d 324, 117§ Ct4ll. .

Defendant's Fifth- Amendment due process rights were not v1olated by revocation of his superv1sed release under 18
Uscs §3583 (i) because there wasno constitutional duty to prov1de releasee with adversary hearmg until hé was taken C
" into custody under warrant and, therefore, delay between violation-and execution of warrant did not violate due process; R
further, defendant was not prejudiced by delay because it d1d ot hinder his defense where no allegat1ons were made” -
- that witnesses. were not avallable for revocatlon proceedmg due to delay Umted States v Ramos (2005 CA2 NY) 401
. . F3d 11 1. o

Second C1rcu1t is-not mclmed to extend sweep of Blakely and Booker to supervrsed release defendants facmg
revocation are not entitled to have jury decide whether they have, in fact v1olated tenns of the1r superv1sed release :
Umted States v, McNetl (2005 CA2 NY) 415 F3d 273. -

Issuance of warrant for superv1sed release (SR) v1olatlon served on last day of defendant's SR tolled per1od for
‘ hearmg on violation (HOV) which could then be held after expiration of SR and period of SR: would contmue to date of .
HOV under 18 USCS § 3583(i). United States v Venable (2006, DC Dzst Cal) 416 F Supp 2d 64.

" Where defendant allegedly violated federal supervrsed release and was held in state custody, Govemment's motion -

to continue federal sentencing hearing until after state court: sentenced defendant was denied because’ of federal-state -

. -comity. and need to avoid placing judicial 1mpr1matur over overtly strateg1c non-substant1ve motion.: Umted States v 3
' ‘Reeks(2006DCMe)441FSupp2d123 _ » B S P T ; N
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. _Unpubhshed Opmrons

Unpub11shed Defendant's confrontatron nghts were not vrolated in hrs superv1sed release: revocatior proceedmg :

" since neither United States Court of Appeals.for Eleventh Cireuit nor Umted States Supreme Court had extended Craw-

- ford decrsron to.revocation proceedings; right to confrontation istridl right, and United States Court of Appeals for

.. Eleventh Circuit has held that it does not apply to non—cap1ta1 sentencmg Unzted States v Wooden (2006 CAIL'F Ia)
22006 US App LEXIS 11068, g .

Unpubhshed In superv1sed release revocation hearmgs when dec1d1ng whether to.admit’ hearsay testlmony, court o
. must balance defendant's right to confront adverse. witnesses against-grounds asserted by govemment for denymg con-
frontation. United. States v Wooden (2006 CALl Fla) 2006 Us. App LEXIS 11 068 - : :

. Unpub11shed Defendant had to be resentenced after his supervrsed release was revoked under 1 8 USCS'§ 3583 be-

" cause district court failed to provide him with opportunity to object to his sentence at end of revocation hearing. Be-
_-cause of’ fact-intensive nature of defendant's argument that district court erred in consrdenng drugs'and paraphemaha
~found at his home at time of his arrest and paucity of evidence in record on that issue, appellate court could not conduct .
: ‘meanmgful review. United States v Jackson (2006 CAll Fla) 2006 Us App LEXIS 1 166 7. :

Unpubhshed Where defendant was arrested along w1th two conv1cted felons for their 1nvolvement in armed rob-
'}'.bery, admission of National Crime Information Center reports: showing felons' cnmrnal-hrstory were admissible at revo-
cation hearing where defendant failed to show that hearsay was. unrehable Unzted States v Hendrzcks (2005 CAI I'Ga)

143 FedAppx 168. : . : _

‘ Unpubllshed In revok1ng defendant's terrn of supervrsed release pursuant to 18 USCS § 3583(e) d1str1ct court vio-
- lated’ defendant's U.S. Const. amend.. ¥ due process rights by relying on probation- officet's testimony regarding police

. “officer's arrest report without first determining if good cause existed that éxcused Government's failure to call arrestmg “

- ,;ofﬁcer as witness at revocatlon heanng United States v Zayas (2005 CAIF la) 146 Fed- Appx 346 S T
‘ 42 Burden of proof ,

Dlstnct judge. properly apphed preponderance of ev1dence standard necessary to revoke defendant's supervrsed re- -
lease, even though judge mentioned that he was "reasonably satisfied” with proof of defendant’s v1olatrons Ain light of

. substantial, overwhelming, and convincing evidence against defendant and court's solitary reference to incorrect stan- -

~ dard of proof. United States v Goad (1995, CA7 Wis) 44 F3d 580, reh en banc .den (1995, CA7 Wis) 1995 US App
: LEXIS 2065 and cert den (1995) 516 US 826, 133LEd2d 49,1165 Ct 93 o

“Fact that 18 USCS § 3583(e)(3) does not requ1re question of whether defendant v1olated terms of hrs supervrsed re-.
N leasé to be submitted to jury and proved beyond reasonable doubt does not violate defendant's constitutional rights. :
.. United States v Gomez-Gonzalez (2002, CA9 Cal) 277 F3d 11 08 2002 CDOS 391, 2002 Daily Journal DAR 511, reh

‘ -‘drsmd reh; en banc, den op wrthdrawn app d1smd (2002 CA9 Cal) 295 F3d 990 2002 CDOS 6000 2002 Da11y Jour— e

nal DAR 7541.

Defendant‘s due process and UsS. Const amend Vi rrghts to confrontat1on were not v1olated when d1str1ct court )
~considered hearsay evidence during his supervrsed release revocation hearing and relied on that evrdence in-finding that
_defendant had. comm1tted seyeral Grade A violations; neither Crawford nor Sixth Amendment apphed to hearing be-.

cause it was not criminal proceedmg, and full due process nghts d1d not attach to: revocatron heanng Umted States v
1 'Kelley (2006 CA 7 Ind) 446 F3d 68875 7 - - . . v

_ Defendant's due process rights ‘were not v1olated when d1stnct court revoked h1s superv1sed release terrn because
' ev1dence offered by government was constitutionally sufficient to support revocation decision as(1) one of standard

" . ¢onditions of defendant's supervised reléase term was that he refrain from violating any laws, which'condition did not’

reference or require actual conviction; (2) government presented border control agent, who testified as to defendant's
arrest and conviction for 1llegally reentering country, and defendant's "A-file," which was file kept by immigration au-
- thotities that contained defendant's arrest reports, convrctron documents, deportation warrants imimigration judge or-

" ders, photographs, and ﬁngerpnnts (3) "A-file" was admissible under public records exception to ‘hearsay rule; and. (4) :

: desprte fact that govemment did not present certificate conviction record, evidence more than sufficiently established *.
that defendanit had violated law by reentering country illegally, wh1ch constituted, violation of both'standard and spec1al

= condrtron of his supervrsed release term. Umted States v Ortuno—Hzgareda (2006 CA9 Arzz) 450 F 3d 406. "
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Superv1sed release of unreg1stered ﬁrearms conv1ct is revoked where he (1) fa1led to submit to alcohol and drug
. testing as directed by his probation officer, (2) failed to subm1t to substance abuse evaluation and complete treatment,
" ‘and (3) admitted to using marijuana at rock concert, because court finds by preponderance of evidence that convict vio- -
lated several cond1t1ons of his- probat1on United States v Snyder (2002 ND NY) 1 87 F Supp 2d 52. '

Where defendant tested pos1t1ve for cocaine use on several occas1ons based on sweat- patch results govemment was

‘. not required to prove such use through preponderance of evidence standard becausé all that was requ1red under /8

-~ USCS § 3148(b) was that there was probable cause to believe that defendant had. committed crime while on pretrial re-
' lease asnoted’in /8 USCS § 3583(e)(3), preponderance of evidence standard applied in context of revocation of super— .
v1sed release after 1mpr1sonment Umted States v Alfonso (2003 DC Mass) 284 F Supp 2d 193. .

Unpubhshed Opmlons

’ Unpubllshed Revocatlon of defendant's superv1sed release was proper where preponderance of ev1dence mclud1ng B

* testimony of two witnesses who saw purse fall out of defendant's shirt and defendant's admlss1on that he lied to his pro-.. . i

- bation officer about. be1ng at club showed that he stole purse at club Unzted States v Mthllan (2006 CAl 1 Ga) 2006
US App LEXIS 3 751.

Unpublished: Certlﬁed copy of sentenc1ng order was more than sufﬁc1ent to support d1str1ct coun's ﬁnd1ng by pre-. - .
ponderance of evidence under 18 USCS § 3583 e)(3) (Supp ) that defendant violated one of conditions. of his superv1sed =
release by committing another cnme Unzted States v Vanmeter (2005 CA4WVa)l 42 F ed Appx 778 ‘ ‘

Unpubhshed Revocation of superv1sed release was proper under I8USCS § 3583(e)(3) because state conv1ct1on of | ’, -

* 'murder was sufficient to establish that defendant had violated terms-of supervised release, although murder conv1ct1on

- was pendmg on appeal at t1me of revocation. United States v Spraglin (2005 CAS5 Tex) 418 F3d 479.

Unpubhshed District court d1d not abuse its d1scret1on in'révoking defendant's supervised release where one cond1— L

" tion of defendant's supervised release was that he not comm1t another federal, state, or local crime during term of super--

- vision. and that he not unlawfully possess controlled substance, and sufficient evidence was presented for district court
to find by preponderance of evidence that defendant violated his. supervised release by driving without license, for

~ which he was convicted, and by committing battery against h1s w1fe Umted States v Grzggs (2005 CAI 1 Ga) 130 Fed
Appx 303, reported at (2005, CAll Ga) 143 Fed Appx 308 R - L

B Other Matters 43 Modlﬁcatlon of conditions .

- Although there is 1o direct 1mped1ment to authonzmg person on superv1sed release to leave Umted States if neces-.. .. -

- sary supervision can be enforced abroad, court did not abuse its d1scret1on in-réfusing to mod1fy ‘conditionis of super-, -
- “vised release to permit defendant to return to his home, wife, and child in Tha1land s1nce necessary structure. was absent -
. in Tha1land United States.v Pugliese (1992, CAIO Colo) 960 F2d 913.- " S

When defendant has violated conditions of hlS superv1sed release 18.USCS ) 3583 (e)(2) authorizes court to modlfy " o

cond1t1ons of superv1sed release w1thout extending’ term.. United States v Allen (1 993, CA4 NC) 2F 3d 538

Court had _]urlSdlCthIl to extend and modify terms of defendant's superv1sed release pursuant to 18 USCS $
3583(e) (2), even though hearing was not held until after his supervised release penod was supposed to.end, where .
- summons was issued-during period of defendant's supervised release, and delay of 17 days from date’ probatlon oﬂlcer S
- filed pétition until date original hearing was scheduled was not unnecessary or unreasonable Umted States v Morales .

B (1995,.CA2 Conn) 45 F3d 693,

Dlstnct Court d1d not have authonty under 1 8 USCS § 3583 (e) (2) to mod1fy or rescmd rest1tut1on order on ground» )
of illegality, where order was not challenged either on direct réview or under 28 USCS § 2255, even though restitution -
was made cond1t1on of supervised release and superv1sed release may be. mod1ﬁed pursuant to /8 USCS § 3583 (e)(2) 2

-United States v Lussier (1997, CA2 Vt) 104 F3d 32, subsequent app (2000, CA2 Vt)y 219 F3d 217, subsequent app sub L

. nom Lyndonville Sav. Bank & Trust Co. vLusszer (2000; CA2 Vt) 211 F3d 697. -

Court'can mod1fy conditions of defendant's superv1sed release regardless of whéther defendant has v1olated hlS ex- -
isting conditions; § 7B1. 3(a)(2) does not provide that violation is necessary prerequisite to modification, but merely
states that v1olat1on may justify mod1ﬁcat1on Umted States v Lowenstezn ( 1 997 CA6 Mzch) 1 08 F 3d 80,1 997 FED App

76P
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D1str1ct court under pre 1994 version of 1 8 USCS § 3583 was. requ1red to. ternnnate superv1sed release of defendant ,
" who violated terms of his supervised release by testing pos1t1ve for narcotics and i impose-a term of i imprisonment of at
... least.one-third of his supervised release term, or not less than-one year, and court's failure to imprison defendant was' "’
: r.plamly unreasonable and required remand. United States v Wirth (2001, CA2 NY) 250 F 3d 165.

District court upon ﬁndmg violation of superv1sed re1ease ‘may both’ extend term of superv1sed release and 1mpose o
home detentlon as condition of such release. United States v Kremer (2002, CA2 NY) 280 °F. 3d 21 9. ’

. Dlstnct court did not have author1ty to modify conditions of defendant's superv1sed release based on’ 1llega11ty of
-conditions, or based on parties' st1pu1atlons Unzted Statesv Gross (2002 CA9 Cal) 307 F3d1 043 2002 CDOS 101 92
2002 Da11y J ournal DAR 1 1713

- District court etred as matter of law when it Vacated its prev1ous order of rest1tut1on as vo1d and 1mposed S 100 000

b fine upon defendant, since defendant had not violated restitution order, and d1str1ct court's act was not one of four modi-

" fications allowed by ‘18 USCS.§ 3583(e). United States v Turner: (2002 CA9 Wash) 312 F3d 1 137, 2002 CDOS 1 1874,

2002 Da11y Journal DAR 13957. T ‘ o ‘ _ = o

‘ , Deéfendant's argument that trial court erred in 1mposmg spec1al condltlons of superv1sed release that proh1b1ted h1m o
‘from use of alcohol and from frequenting bars, taverns, or other establ1shments whose primary source of income was

“derived from sale of alcohol was meritless where, since defendant was allowed to apply for mod1f1catlon of condltlons if

- hewas only able to find employment which required him to enter bar tavern, or other place whose primary source of -

. income was alcohol sales. United. States v Henkel (2004 CA8 Iowa) 358 F3d 1013; reh den (2004 CA8 Iowa) 2004 US
, App LEXIS 6504. S

_ Fact that dlStI’lCt court could later mod1fy condltlons of. defendant s superv1sed release d1d not sufﬁce to support
government's argument that appeals court should delay or ‘avoid consideration of defendant's ob_]ectlon to cond1tlons
1mposed by d1str1ct court -United States v Myers (2005 CA2 NY) 426 F3d 117.

Govemment s wa1t—and—see -argument would apply to any- 1ncarcerated defendant challenglng cond1t1on of super— -
Vlsed release on d1rect appeal, thereby disrupting Congress's.intent in providing streamlmed procedures for rev1ew1ng
terms of superv1sed release United States v Myers. (2005 CA2 NY) 426 F 3d 117.

* Under 18 USCS §.3583(e), parolee s compliance w1th térms of superv1sed release warranted mod1f1catlon rather
~ than termination, of terms of release for remaining period of supervision, where parolee's postincarceration conduct -
. apparently was-unblemished, but that alone could not be sufficient reason to terminate superv1sed release since such

S conduct was expected of him. United States 14 Medina (1 998 SD NY) 1 7.F Supp 2d 245,

Under 18 USCS § 3583, mod1f1catlon of defendant's superv1sed release was warranted where conditions of release
requ1red defendant-to partic¢ipate in program of drug testing and drug treatment as directed: by probation‘officer and to
obtain full-time employment, but after defendant tested pos1t1ve for marijuana on 4 occasions and failed to obtam em-
ployment, new condition requiring defendant to serve term of 4 months at 1n—pat1ent drug rehab111tat10n center-was, ap—
propnate Unzted States v Bell (2001 ED Pa) 171 F Supp 2d 487 ' : . ‘-

L Unpubhshed Opmlons , RS , o _ :
Unpubllshed Defendant's motion to modify and clanfy his term of superv1sed release under F ed R: Crtm P 32 1

. --and 18 USCS § 3583(e)(2) was properly denied because defendant’s claim that sentencmg judge erred by 1mpos1ng too

long term or conditions unrelated to crime was dlsgulsed collateral: rehef request that was outside scope of § 3583(e)(2)

as arguments should have been raised on direct appeal or.in'F\ ed R. Crim.. P:35(c) otion; and wh11e clarification of
“conditions of superv1sed release was legitimate basis. for motion, there was no discrepancy between oral and written

pronouncements because written judgment was simply more specific rendering of oral pronouncement at hearing. )

United States v Raymer (2005; CA7 Ind) 148 Fed Appx 555, reh den (2005 CA7 Ind) 2005 Us App LEXIS 22307 and
.reh den (2005,US) 126 S Ct 818, 163 L Ed 2d 643 : . ,

) 44 Early termmatlon

Appeal of sentence enhancement was not moot upon conclus1on of defendant' pnson sentence ‘where defendant
was on supervised release at time of appeal, and resentencing under revised USSG computation. could clearly benefit
defendant Untted States v McCoy (2002 App DC) 354 US App DC 111 313 F3d 561 : g

<
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- Probation officer's request for early terrnmat1on of superv1sed release of convict-is granted where former Secret

o Serv1ce officer workrng part-time in gun shop was caught up in sting 0perat10n and convicted of- consprrmg to engage in. :
- " illegal straw transactions knowingly transferring firearms out of state, because convict served 6 months in jail, paid his

fine and special assessments, completed 100 hours of community service, and completed one year of 2-year supervised i
_release term, because /8 USCS § 3583(e) authorizes and facts warrant early term1nat1on Untted States' v Chapman
(1993, ED Va) 827FSupp 369 L '

Probat1oner s request for early ternunat1on of superv1sed release is granted under authonty of 18 USCS § 3583

.. where probat1oner used prison time to train as alcohol and drug abuse counselor and since release, prisoner has become
* . licensed counselor and has participated in professional service to community as counselor and grant-writer for counsel- - .
- ing programs, because although initial term of supervised release was mandatory, 18 USCS § 3583 allows modification’ -

. after one year in unusual cases and makes no distinction between mandatory and d1scret1onary superv1sed Telease.

o United States. Spinelle (1993, ED Mich) 835 F Supp 987, affd (1994, CA6 Mich) 41 F3d 1056, 1994 FED App 402P.. 7_

Manjuana d1stnbutor is entitled to release from term of superv1sed release after servmg approx1mately 13 months

e ,of 5-year term, where probation officer reported that his overall adjustment to supervision was good, that he completed
" “drug and alcohol program,‘and that he attended community college and was able to purchase rental property, because

- court is satisfied, after considering factors set forth in 18 USCS § 3583 (e)(1), that release is warranted by conductof )
defendant and interest of justice. United States v Gainer (1 996, DC Kan) 936 F Supp 785 (cr1t1c1zed m ‘United States V.- "
.i;Paterno (2002; DC NJ) 2002 .US Dist LEXIS 9334). -

Under 18 USCS § 3583 (e) parolee s comphance with terms of superv1sed release warranted mod1ﬁcatron ‘rather
than termination, of terms of release for remaining period of supervision, where parolee's postincarceration conduct
o apparently was unblemished, but that alone could not be sufficient reason to terminate supervised release smce such

S conduct was expectcd of h1m United. States v Medina (1 998 SD NY)-17 F Supp 2d 245 T

Court declined to exercise-its discretion under 1 8 USCS $ 3583 (e) and grant defendant early termination of h1s

) '\thrce-year term of: superv1sed release; although defendant had resumed his pre-incarceration life, apparcntly had re- .

_'sumed his participation in civic organizations, and had been restored to his family life, defendant's activities did not -
- constitute "exceptional behav1or that was contemplated in precedents regarding early termination of supervrsed release .
Unlted States v McKay (2005 ED NY) 352 F.Supp 2d 359 :

Defendant who had served 17 months of his 36 month supervrsed release term was entrtlcd to. terrmnat1on of h1s sus
pervxsed release pursuant to. /8 USCS §. 3583(e)(1 ) where' 1) he was 71 years old, 2) he had cooperated fully with his
probation officer, 3) he had given 15 random urine samples which tested negat1ve for controlled - substances; 4) he had
completed 17.0f 36 months of his supervised release time, 5) he had spent at least 8 more: months in prison than he .
~“should have due to his prison's failure to credit him for completing prison drug and alcohol course, and 6) mterests of

Justrce required termination of his supervised release due to his incarceration beyond proper exp1rat1on of his pr1son o
'term United States v Norgaard (2005, WD Wash) 357 F Supp’2d 1274.

Defendant's 18 USCS: § 3583 (e)(1) motion for: early termination of his superv1sed release was denied because (1)
'defendant had not shown that his poor health, which was taken into consideration at sentencing, had worsened 0 as to
‘constitute changed circumstance warranting early termination; (2) health problems of defendant's wife were not shown
to be affected by his superv1sed release; (3) whilé it was commendable that defendait was model pnsoner and superv1-
see, such good behavior was expected and did not warrant-early termination; and (4) defendant's role in criminal con-

*  duct; which consisted of illegal removal of asbestos, was that of leader, and his conduct put-people at risk of developing

l -health problems, both of wh1ch rmhtated agamst early term1nat1on Umted States v Wemtraub (2005 DC Conn) 371 F
- Supp 2d 164, ' : ; .

In addition to cons1derat10n of cr1ter1a inlé& USCS § 3553(a) factors' cons1dered when dec1dmg whether to approve

o early termination of supervised release, such as (1) stable-community reintegration’ (e g., residence, family, employ-

ment); (2) progressive strides toward supervision object1ves and in compliance with all conditions of supervision; (3) no
aggravated role in offense of conviction, particularly large drug or fraud offenses; (4) no history of v1olence (5) no.re-
* cent-arrests or convictions; (6) no recent evidence of alcohol or drug abuse; (7) no recent psychiatric- eplsodes (8)no
identifiable risk to safety of any identifiable victim; and (9) no 1dent1f1able nsk to pubhc safety Unzted States v Wem- E
; traub (2005 DC Conn) 371 FSupp 2d 164. - : e

: Unpubhshed Opmlons
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Unpubl1shed :Reduction in terms of superV1sed release in recompense for fact that length of defendant's incarcera- -
tion exceeded sentence agreed upon by defendant and government in'his plea agreement and exceeded U.S. Sentencing
‘Guidelines range was unavailable under:/8 USCS § 3642(e); however, such relief might be available, in district court's
drscretron upon proper applrcat1on under 18 US cS § 3583(e)(1 )5 (2) Umted States v Pelaez (2006 CA2 NY) 2006 US
AppLEXIS2588 ‘ o L e L L >

Unpubl1shed D1str1ct court comm1tted Booker error in enhancmg defendant’s sentence pursuant to USSG §

2B5.1 (b)(1)(4) based onface value of counterfelt 1tems 1nvolved in counts of indictment to which defendant did not ‘
o plead guilty and that Government had dismissed, and error was not- harmless under Fed. R. Crim. P; 52(a)-because Gov-
ernment failed to show that district court would not have sentenced differently-absent error; however, since defendant

- had already sérved prison sentence imposed by district court, only relief possible on remand was mod1ﬁcat1on rather
‘than reduction of three-year supervised release term he was serving because, pursuant to /8 USCS §.3624(e); courts
could not reduce length of supervised release term. by reason of excess time served in prison; on remand, defendant = ,
“.could invoke /8 USCS § 3583(e)(2) in pursuit of relief, but he had to complete one year of superv1sed release pnor to .
seekrng relief under §35 83(e)(1) United States v Benawdes (2005 CA5 T ex) 145'F ed Appx 971. '

45. Extensnon of term

, Court had Jur1sd1ct1on to extend and modify terms of defendant's superv1sed release pursuant to § 3583(6)(2) even
though heanng was niot held until after his supervised release period was supposed to end, where summons: ‘wasissued;
.during period of defendant's superv1sed release, and delay-of 17 days from date probation officer'filed pet1tlon until date

~original hearing was scheduled was not unnecessary or unreasonable Umted States-v Morales ( 995 CA2 Conn) 45 ‘

Defendant's plea was not invalid on grounds that court d1d not mform h1m that his term of superv1sed release could o
" be extended potentially to life-long term, since defendant's supervised release could only be extended up to maximum

’ ongmally allowable term, and since maximum term of restricted liberty defendant faced was less than40- -year sentence
to which he believed he could be sentenced, any error by sentenc1ng court in explaining term of supervised release was
harmless. United States v Fuentes-Mendoza (1995, CA9 Ariz) 56 F3d 1113, 95 CDOS 4191, 95 Daily Journal DAR
7222, cert den (1995) 516 US 925, 133 L Ed2d 227,116 S Ct 326.

18USCS § 3 583(6)(3) does not authorize district court to award post revocatlon sentence that endures longer than
or1gmal term of superviséd release; “however, district court may impose additional term of supervised release under-its’

 general sentencing author1ty pursuant to 18 USCS § 3583(a). United States v Marlow {2002, CA6 Te enn) 278 F3d 581, e

" certden (2002) 535 US 1119, 153 LEd 2d 171, 122. S Ct 2342 and (cr1t1c1zed in Umted States v Russell (2003 CA7 Ill) :
3 4 0.F3d 450). oo

- District court upon ﬁndrng v1olat1on of. supervrsed release ‘may both extend term of superv1sed release and 1mpose ’
home detention as cond1t1on of such release. United States v Kremer. (2002 CA2 NY) 280 F3d 21 9. : ;

L " Three- year term of superv1sed release defendant was ordered to serve was tolled, pursuant to I8 US CS $ 3624(e)
~ while defendant was incarcerated by State, even though State subsequently determined it incarcerated defendant ille- -
gally, and district court ruled correctly that U.S. Government's petition to revoke defendant's supervised release was
timely even though it was filed after date that was originally established as expiration date of defendant’s superV1sed

release. Umted States v Jackson (2003, CA5 La) 426 F3d 301 '

Bank fraud convict's supervrsed release will not be extended by 2 years, ever if court has d1scret1on under 18 USCS-
§ 3583(e)(2), where convict is not in default on restitution payrnents and has not violated terms of his superv1sed re-, .
lease, because court trusts him to continue to meet his restltutlon obl1gat1on without need for superv1s1on Umted States o
V. West (1998 DC Dist Col) 31 F Supp 2d 7. : ' :

Arrest warrant issued on date supervised release period was scheduled to exprre was issued "before its exprrat1on
-as required under 18 USCS.§-3583(i) to extend power of court to revoke term of" superv1sed release for violation of con-
dition of supervised release: ‘beyond expiration of term of superv1sed release Umted States v Hondras (2001 ED Wzs)
176 F Supp 2d 855, affd (2002 CA7 W1s) 296 F3d 601 o : . .

46 Mlscellaneous

Although d1str1ct court d1d not hold superv1sed release violation heanng unt1l almost two years after court issued .
supervised release violation warrant; court did not abuse its dlscr_etro_n where warrant issued well w1th1n term of super--
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¢ vised release belated hearmg fell w1th1n three- year term, and defendants suffered no prejudlce United States v Throne-. AR
: *burg (1996 CA6 Mzch) 87 F3d 851, 1996 FED App 196P cert deri (1996) 519 US 975, 136 L Ed 2d 324,.117.S Ct 411

District court's frndmg that defendant did not comply w1th ﬁnanc1a1 dlsclosure requirements of his superVISed re-"

- lease S0 as'to warrant revocation, was supported by evidence that defendant never mentioned his work as paralegal to
*-probation officer, did not d1sclose that he used business bank account for his personal finances, falsified documents so
* that his probation officer would believe that he'earned salary of approximately $ 2,000 per month for work as manager

of business, and refused to provide telephone and financial records. United States v Schmidt (1996, CAY Cal) 99.F. 3d ‘

- 315,96 CDOS 7892, 96 Daily Journal DAR 13077 (criticized in Umted States v Palomba (1999, CA9 Cal) 1 82 F 3d
1121, 99 CDOS 5859, 99 Daily Journal DAR 7489).

Defendant was not entitled to have his time served and good-t1me cred1ts that accrued durmg his 1ncarcerat10n on

- Vvacated 18 USCS §:924(c) sentence for carrying firearm during drug trafficking offénse applied to reduce term of su-
- pervised release pursuant to 18 USCS § 3583(e)(1); while court may take into account fact defendant served time under
“ wrongful conviction'and sentence defendant is not ent1tled to "automat1c cred1t " Umted States v Jeanes ( 1 998 CA5
Tex) 150 F3d483.. »

Govemment s decision to postpone execution of defendant's superv1sed release v1olat1on warrant unt1l after he was e
released from state custody did not violate 18 USCS § 3583(i), which empowers d1stnct court to revoke term-of super-

- vised release after term has expired for penod 'reasonably necessary" for adJud1cat1on of matters arising pnor to expira- -

tion of defendant's supervised release term, despite defendant's claim that there was no reasonable necessrty forten-
month delay between expiration of his supervised release term and revocation of his supervised release; purpose of §
3583(1) is to assure reasonable speed of federal adjud1cat1on after defendant is in federal custody. United States v
Garrett (2001, CA9 Cal) 253 F3d 443, 2001 CDOS 4776, 2001 Da1ly Journal DAR 5903, cert den. (2002) 535 us 977
152 L Ed 2d 393, 1228 Ct 1451 and (cnt1c1zed in Umted States 1 v Ramos (2005 CAZ NY) 401 F3d 111).

Although 18 USCS $ 3583 as it existed in'1990 did not spec1f1cally prov1de for a post—term revocat1on heanng, sub-
sequent judicial interpretation.of statute to allow such a heanng did not violate ex post.facto clause, .even though-§ 3583
was amended in 1994 to allow such a hearing; interpreting § 3583 to allow. for post-term. revocatron heanng ‘was: clearly :
foreseeable United States v Bazley (2001, CA10 Colo) 259 F3d 1216, 2001 Colo J C 4 R 3901. ’

Fact that 18 USCS $3583(e)(3) does not require question of whether defendant v1olated terms of his superv1sed (N
lease to be submitted to jury and proved beyond.reasonable doubt does not vrolate defendant's constitutional nghts
United States v-Gomez-Gonzalez (2002, CA9 Cal) 277 F3d 1 108, 2002 CDOS 391, 2002 Daily Journal DAR 511,reh -
dismd, reh, en banc, den op w1thdrawn app d1smd (2002 CA9 Cal) 295 F3d 990 2002 CDOS 6000, 2002 Da1ly Jour— _
nal DAR 7541. . . :

1 8 USCS R 3583 (h) plamly permrtted Judges to 1mpose renewed terms of- supervrsed release w1thout cred1t1ng street’ ,' ‘
time; moreover, this interpretation of statute did not run afoul of Double: Jeopardy Clause; supervised Telease was part of ~
whole matrix of punishment arising out-of ongmal offense and,-as-such, Congress had power to define 1ts length and
terms United States v Pettus (2002, CA2 NY) 303 F3d 480 :

D1str1ct court -abused 1ts discretion by revokmg defendant's superv1sed release after his friend had two banks ass1gn
friend their restitution claims, since defendant had not violated requirements to pay restitution through court or tonot -
incur new debt without probation department's consent. United States v Turner (2002 CA9 Wash) 312 F 3d 1137, 2002
CDOS 11874, 2002 Da1ly Journal DAR 13957 : n

Defendant could’ not attack his. underlymg conviction for drug trafﬁckmg in superv1sed release revocation proceed-

ing pursuant:to /8 USCS $ 3583 (e)(3), based on prmc1p1es of adnnn1strat1ve efficiency and finality of judgments, as he - - '

could have sought direct appeal or attacked sentence in habeas corpus proceedmg, where defendant did-not challenge
his underlymg conviction and sentence,’ and he did not object to three-yeat'sentence that was imposed in supervised.
release revocation proceeding; appellate court only reviewed his claim under plam error standard of Fed. R. sz P..
52(b) Umted States v Warren (2003 CAZ NY) 335 F3d 76, . : -

Drstnct court did not abuse its d1scret10n by ordermg revocat1on rather than exceptron pursuant to 18 USCS § _
3583(d). where defendant had already participated in treatment program before his positive urinalysis, and thefe was no’
md1cat1on district court did not recognize it had discretion to order enrollment in substance abuse program Unzted
States vHammonds (2004 CA10 Okla) 370 F3d 1032 R :



L - Page 68
.. 18 USCS § 3583 : g

Where d1str1ct court 1mproperly granted d1scretlon to probatlon ofﬁcer to deterrmne number of drug tests, that were .

to be adrmnlstered on supervised release, error was not of such magnitude or consequence that it would undermine’ faith -

.~ in judicial system; and under plain error analysis, pursuant to Fed. R.-Crim. P. 52(b), was affirmed; modlﬁcatlon of sen--
... tence was not warranted. Unzted States v Padilla (2005, CAl Mass) 415 F3d 21 1 : . :

" Even though defendant was released from pnson hlS challenge to sentenc1ng enhancement was not moot because ’
defendant could be re-sentenced to shorter term of supervised release under 18 USCS § 3583 if court found that sen-

S .tence enhancement was improper. Unzted States v Allen (2006 CA9 Cal) 434 F3d 1 1 66..

_ Because defendant‘s Massachusetts superv1sed release term commenced on September 25,2001, and ended on Sep-

- tember 24,2004, expiring before district court's final revocation order on August 25, 2005, district court could revoke

: defendant’s supervised release only by sat1sfymg requ1rements of 18 USCS § 3583( ) Unzted States v Hacker (2006
‘CA8 SD) 450 F3d 808." - .

o Unpubhshed Opmnons

» Unpubhshed Where F ed R. Crim. P. 32.1 requ1red court to hold ev1dent1ary hearmg before modlﬁcatlon ofterm

- of superwsed release, but refusal to terminate supervised release did not constitute modification of term of superv1sed o

" release, district court was not required to hold evidentiary hearing before denying defendant's motion to term1nate su-
»perv1sed release United States v Reagan (2006 CAI 1 Fla) 2006 us App LE.XYS 1250: ’

Unpubhshed Defendant contended that district court erred in ﬁndmg that he. v1olated terms of his: superv151on L
where it found that he failed to report for scheduled appointments with his probatlon officer and failed to work regu-
larly, as d1rected by terms of his- superv151on and explained by his probatlon officer; while, defendant asserted that he -

. was not informed of number of appointments and that he was unaware that he was required to work 35 to 40 hours per R
week, district court found testimony of defendant's probatlon officer and his former employer credible; as dlstrlct court -

“dpparently weighed contradictory. testimony . and decided to credit probatlon officer's version, it did not abuse its d1scre-
- .-tion by revoking defendant's supervised release and i 1mposmg add1t1onal term: of superv151on Unzted States v T erry
" .(2006 C44 NC) 2006 USApp LEXIS 10641 : : e

Unpubhshed Government filed petltlon to revoke defendant s superwsed release before exp1rat1on of his term and

summons was issued that same day; in addition, delay between end of defendant's original térm of superv1sed release = - - =

- and dlSpOSlthH was reasonably’ necessary-for adjudication of alleged violation; because defendant faced-re--

. ‘imprisonment and additional térm of supervision under /8 USCS § 3583(i), appellate colurt's rulmg would prov1de form -
of relief to government and consequently, government's appeal was not moot. Umted States v lees (2005 CA9 Cal)

‘130FedAppx 108. : - S 4

Unpubllshed ‘Revocation of superv1sed release is rev1ewed by appellate court for abuse of d1scretlon and dlstnct
.- court's ﬁndlngs of fact in support of that dec151on are rev1ewed for clear error Unzted States v Jones (2005 CA3 Pa)
: 133 Fed Appx 824 ' S : :

: Unpubllshed When probatlon ofﬁce ﬁled its pleadmg on January 5 2004 allegmg that defendant had vrolated sev- .
’eral conditions of superv151on défendant knew or ‘reasonably should have known alleged violations 1mp11cated not just
" “one term of superv1sed release, but all three terms: therefore, ‘pleading filed by probatlon office satisfied minimum due
process requirement of prov1d1ng defendant with notice of alleged violations-and, in turn, she:knew:or reasonably

- should have known that district court could revoke all thre¢ terms of supervised release if it found alleged v1olat10ns to.

b true; further, even if pleading to revoke defendant's supervised telease terms was inadequate to- satisfy minimum due'_ o
- process standards, it was apparent that, any resulting error was harrnless because defendant was’ convicted of three s sepa-

“rate criminal violatjons, sentenced to concurrent terms of i 1mpnsonment and-supervised release on those convictions,
and her admitted conduct violated-conditions of each of terms of superv1sed release. Unzted States v Stevens (2004,
: CA10 Okla) 119 FedAppx 222 ;

SENTENCE AF TER REVOCATION 47 Generally

1 8 USCS § 3583 permits d1str1ct court, upon revocation of term of superv1sed release to impose- prison’ sentence or
sentence comblmng incarceration with further term of superv1sed release, so long as incarcerative portion of the sen-
tence does not exceed spec1ﬁed time limit, and combined length of new pnson sentence cum supervision term does not
o exceed duration of original term-of supervised release. ‘United States v O'Neil (1993, CAI Me) 11 F3d 292 (criticized in’
F owler v -United States Parole Comm'n (1996; CA3 NJ) 94 F3d- "835) and: (cr1t1c1zed in United States v ‘Robinson (1997,
CA4 Va) 1 06 F3d 61 0) and (cntrcrzed in Strong v Unzted States Parole Comm n (1998,.CA2 NY) 141 F3d 429) and.

\.
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(cntrcrzed in Robles v Unzted States (1998, CAY Cal) 1 46 F3d 1098, 98 CDOS 4835 98 Da11y Joumal DAR 6822) and
(cntrcrzed in Manso v Federal Detentzon Ctr (1 999, CAll Fla) 182 F3d 814,12 FLWFed C 1136). -

: - District court is expressly empowered under 18 USCS § 3583 (e)(3) upon revokmg supervrsed release to 1mpose ,
term of imprisonment equal in length to entire original term of supervision and; absent clear congress1onal direction to
contrary, that power necessanly includes lesser power to impose punishment that combmes over same penod prison N
and superv1sed release. United States v Love (1994; CA8 Minn) 19 F3d 415, reh, en banc, den (1994 CA8 an) 1 994 ,
USApp LEXIS 10824 and cert den (1994) 513 US967, 130 LEd 2d 346 115SCt 434, ‘ :

Any prison time that defendant receives when he'is resentenced for violating superv1sed release must. be reduced by .

: pr1son time he has already served for violating his release pursuant to 18 USCS § 3585 and time he has served under
new unconstitutional term of supervised release. United States v Lommac (1998, CA4 Va) 144 F3d 308 (criticized in .

‘ Umted States-v Bivens-(1! 999 CA6 Ohio): 1 999:US App LEXYS 8389) and (cntrcrzed in United States v Clawson (1 999

. CAS Tenn) 1999 US App LEXIS 8621).

District court had authority to incarcerate defendant for a second violation of supervised release although nerther :
18 USCS § 3583(e) nor (h) mentions second or further revocations, they do permit more than one revocatron of super- '
v1sed release Umted States v Stzefel (2000 CA5 Tex) 207 F3d 25 6. ‘ ,
48 Ex post facto clause issues R ‘
Wrth respect to challenge to app11cat10n of 18 USCS §. 3583 (h)-—whlch authonzes F ederal D1str1ct Court to 1mpose_'
o »addrtronal term of supervised release following reimprisonment of those who violate cond1t10ns of initial term--to ac-
- “cused who had been convicted prior to enactment of § 3583(h), as allegedly violative of Constrtutron sArtT, §9,cl3

. prohibition against ex post facto laws, in order to: prevail accused must show that statute (1). operates retroact1ver by - pa
applying to conduct completed before statute's enactment; and (2) raises penalty from whatever law provided when ac-'_ .-

‘ cused acted. Johnson v United States (2000) 529 US 694, 146 L Ed 2d 727, 1208 Ct 1 795 2000 CDOS 3775, 2000
“Daily Journal DAR 5043, 2000 Colo J CA R 2679, 13 FLWFea’S 308.

, It was violation of ex post facto clause to apply amendment to 18 USCS $ 3583, whrch mcreased penalty to beim-
posed upon revocation of supervised release, where underlymg oﬁ'ense was committed before amendment was adopted
~ but conduct that led to revocation of supervrsed release occurred afterwards United States v Paskow (1993, CA9 Cal) - -
Ry F3d 873, 93 CDOS 8735, 93 Daily Journal DAR 14940 (cntrcrzed in Umtea’ States vReese (1995, CA6 Ohio) 71 - ..
o F 3d 382, 1 995 FED App 361P) and (cr1t1c1zed in: United States v Byrd (1997, CA5 Tex) 116 F3d 770) and. (cntrcrzed in
. Umted States v McGhee (1997, CA6 tho) 1997 US App LEXIS 21113) ) :

, ‘Where defendant’s superv1sed-release vrolat1on occurred after enactment of 18 USCS § 3583(g) whrch provrdes for

. mandatory minimum term of imprisonment equal to: one-third of term of superv1sed release for défendant found in pos: B

. “session of controlled substance, but his. ongrnal offense conduct occurred before enactment, application to defendant of
§ 3583(g)'s mandatory minimum violated ex post facto clause. United States v Meeks (1994, CA2-Vt) 25 F. 3d 1117

o (criticized in United States v Reese (1995, CA6 Ohio) 71 F3d 582, 1995 FED App 361P) and (criticized in United States: - e
v-Byrd (1997, CA5 Tex) 116 F3d 770) and (criticized in United States v McGhee (1997, CA6 Ohio) 1997 Us App LEXIS' .
21113) and (criticized in United States v Bivens (1999, CA6 Ohio) 1999 us App LEXIS 8389) and (cr1t1c1zed in Unzted » .y

" _States v-Clawson (1999, CA6.T. enn) 1999 US App LEXYS 8621 ) and (cr1t1c1zed in Unztea’ States v Terrell (2000 CA6.
Tenn) 2000 Us App LEXYS 2444). . . , .

-~ District court did not violate ex post facto clause by applyrng 18 USCS § 3583 (g), thch requ1red imposition of
- mandatory mrmmum prison term upon revocation of defendant's superv1sed release forpossession of controlled sub- -

.- stance, even though § 3583(g) was enacted after defendant's original sentencmg, since prison term requ1red by new stat- ', a
© 7 ute was 1mposed for new drug offense, not for ongmal case. United States v Reese (1995, CA6 Ohio) 71-F3d 582, 1995~

. FED App 361P, cert den (1996) j18. US 1007 135 L Ed 2d 1053 116 S Ct 2529 and (cntlcrzed in Umted States v Beals ‘ ‘
(1996 CA7Ill) 87 F3d 854). ’ ,

" Court d1d not vrolate ex post facto clause of Const1tut1on upon revocatron of defendant § superv1sed release by im--

’posmg consecutive term of supervised release pursuant to /8 USCS § 3583(h) followmg expiration of defendant's prison.* " e

- term, since-defendant was not prejudiced’ by enactment of § 3583(h); prior to enactment of subsection-(h) defendant”
-¢ould have been'sentenced to up fo five years 1mpr1sonment for-violation of his supervised release and under new sub-
section (h) defendant could be sentenced to' combination;of i imprisonment and supervised release that was not greater :
“than five years. United States v Brady (1996 CA3 Pa) 88 F3d 225, cert den (1997) 519 US 1094 136 L Ea’ 2d 718, 11 7

L SCt 773 and (crltlclzed in Umtea’ States v Hale (1997 CA7Ill) 107 F3d 526) : »

'
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terms of supervised release after revocation of their original terms of supervised release, violated Ex Post Facto Clause
- vfbecause §3583(h) was enacted after defendants committed their underlymg crimes and its application exposed them to
. greater punishment than law.in effect at time crimes wete committed, under which additional term of supervised release -

. could not be imposed following imprisonment. United States v Collins (1997, CA9 Wash) 1 18 F3d 394,97 CDOS -
5434, 97 Daily Jourrial DAR 8801 (criticized in United States v- Wzthers (1997, CA71ll) 128 F3d 1167) and (criticized

in Umted States v Page (1997, CA6 Ohio) 131 F3d 11 73,1997 FED App 353P) and (criticized in United States v Davis ._ o

" (1999, CAG6 Tenn) 1999 US App LEXIS 2008) and (cr1t1c1zed in United States v Bivens (1999, CA6 Ohio) 1999 US App

LEXIS 8389) and (criticized in United States v Clawson (1999, CA6 Tenn) 1999 US App LEXIS 8621) and (criticized in e

" United States v Pate (2000, CA4 Va) 2000 US App LEXIS 463) and (criticized in United States v Terrell (2000 CA6
T enn) 2000 US App LEXIS 2444) and (criticized in Usiited States v Russell (2003 CA7:1ll) 340 F3d 45 0)

- District court committed plain error by retroact1vely applymg 1 8 USCS $3583 (h) wh1ch authonzes 1mposmon of

. superv1sed release following revocation of prior térm of superviséd release, since application mcreased potential pun-

. ishment and thus violated prohibition on ex post facto legislation; at time defendant committed his offense, /8 USCS § =

- 3383(e) did not permit imposition of new term of supervised release. United States.v Dozier (1997, CA3 NJ) 119°F3d -
239 (criticized in United States v Withers (1997, CA7 Ill) 128 F3d 1167) and (cr1t1c1zed in United States v Bivens (1999,
'CA6.0hio) 1 999 US App LEXIS 8389) and (cr1t1c1zed in United States v Clawson (1 999, CA6 Te enn) 1 999 us App .

. LEXIS862). .

Retroact1ve appllcat1on of I8 USCS § 3583 (h) to impose new term of superv1sed release upon defendant after revo-
cation of her original term of supervised release did not violate Ex Post Facto Clause because, even if § 3583(h) -
- changed prior law, it did i not inflict harsher punishment than old law. United States v Wzthers (1 997, CA 71 1 28 F 3d
; 1167 cert den (1998) 525 US 829, 142 L Ed 2d-62, 1198 Ct79.

Impos1t1on of subsequent terms of supervised release as part of defendants sentences for V1olat1ng cond1t1ons of su-
perv1sed release after their release from prison did not violate Ex Post Facto Clause, even though /8 USCS § 3583(h),
which prov1des that ongmal term of supervised release may be réinstated, was passed after date of defendants sentenc-
ing, since § 3583(h) was passed before defendants had.violated their terms of supervised release.’ Umted States v Page
(1997, CA6 Ohic) 131 F3d 1173, 1997 FED App 353P, reh, en banc, den (1998 CA6) 1998 US App LEXIS 5554 and

: cert ‘den (1998) 525 US 828, 142 L Ed 2d 61,1198 Ct 77 '

. Retroactlve appl1cat1on of 18 Uscs $.3583(h), which allowed court upon revocat1on of defendant s superv1sed re-"
" lease to impose prison term followed by new term of supervised release; violated Ex Post Facto Clause because it was

““enacted after he committed: his original felonies and disadvantaged him by increasing punishment he could have re-'
ceived for his crimes. United States v Lominac (1998, CA4 Va) 144 F. 3d 308 (criticized in United.States v Bivens (1999, '
. iCA6 Ohio) 1 999 US App LEXIS 8389) and (cr1t1c1zed in United States v Clawson (1 999 CA6 T enn) 1999 US App
- LEXIS 8621).

_ Sentencing defendant under 18 USCS § 3583 (h) wh1ch perm1tted defendant to be sentenced to term of 1mpr1son-
ment and additional term of supervised release upon revocation of his supervised release, rather than under §: 3583(e)

- which permits court to revoke indjvidual's remaining supervised release and extend period of supervised release or re-
quire individual to spend remainder of supervised release iri prison, did not violate the Ex Post Facto Clause since -

‘ amount of total restraint to which defendant was subject remained constant and potent1al for add1t1onal successive .
revocation sentences was too remote and too theoretical to rise to level of violation. United States v Shorty (1 998 CA7
'Ill) 159 F3d 312, cert den (1999) 526 US 1147, 143 L Ed2d 1033, 119 S Ct-2024.

Defendant's revocation sentence of one year of pnson and two years of superv1sed release a total of three add1— S
tional years under government restraint, violates Ex Post Facto Clause, since under law at t1me of defendant's ongmal .
. ‘conviction, 18 USCS § 3583(e), defendant would have only been el1g1ble for two add1t1onal years of govemment re-
. stramt Umted States v Eske (1999, CA7 Wis) 189 F3d 536. ; '

Court does not violate Ex Post Facto Clause by sentenc1ng defendant to a'term of superv1sed release followmg ,

, 'revocat1on ofa prev1ously—1mposed term of superv1sed release, even if defendant s original : sentencmg occurred pnor to.
- enactment. of 18 USCS § 3583(h), since § 3583(h) imposes pumshment for a'new offense. Umted States v Samour

_;;(1999 CA6 Ohio) 199 F3d 821, 1999 FED App 422P. :

- ~Tmposition of both aterm of 1mpnsonment and a term of superv1sed release upon revocat1on of defendant S super— _
- vised release pursuant to /8 USCS § 3583 did not violate Ex-Post Facto Clause since- I8 USCS §3583(e), wh‘rch wasin:

BN .
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, effect at time of defendant's orlglnal offense allows a sentencmg court to ‘impose sentence of 1mpr1sonment followed by
. .a term of supervised release. United States v Bermudez Plaza (2000 CAI Puerto Rico) 221 F3d 231.

Court could impose term of supervised release pursuant to /8 USCS § 3583(h) in addition to new perlod of incar-
. ceration without violating ex post facto clause, where defendant's supervised release was revoked, even though defen--
. dant's underlying criminal conduct predated enactment of statute authorizing reinstitution of superv1sed release; because
‘statute was not substantive change in law, but rather declaration by Congress of its original intent. Umted States v
‘Gaines (1996, ND 1ll) 910 F Supp 434 (cnt1c1zed in United States v Beals (1996 CA7 Ill) 87 F3d 854).

‘ ‘Crack conspirator's 30 month sentence upon revocation. of his superv1sed release did not v1olate Ex Post Facto S
- Clause even'though 18 USCS §3583(g)is retrospectlve under Fourth Circuit precedent, because 1994.amendment to
that section does not disadvantage any affected offenders but in fact may advantage them by grantlng more d1scret1on to

‘impose m1mmal Jall t1me United States v Barrow (1 996 ED Va) 91 3 F Supp 458

Revocatlon and re1mpos1t1on of drug dealer s superv1sed release term did not v1olate proh1b1tlon agalnst ex post o
facto laws, even though statute at time'of ongmal sentenc1ng did not provide for 1mpos1tlon of new. term of supervised.,
release after first was revoked, where 18 USCS § 3583 (h), providing for such 1mpos1t1on ‘became law before revocation -
of dealet's superv1sed release and before conduct leadmg to revocation, because § 3583(h) has 1mposed no. n' burdens o

‘\upon dealer. United States v Floyd (1999; SD Te ex) 65 F Supp 2d 48 7. o i

- 49, Imposmon of term of mcarceratlon 3

Because there are 1o apphcable gu1del1nes for sentenc1ng upon revocat1on of supervxsed release court correctly ap- .
plied 18 USCS § 3583 in determining defendant's sentence after defendant's term of superv1sed release was revoked-for * -~
commission of another crime, notwithstanding defendant's claim that court should invent specific guidelines and sen-
tence him as if he had been convicted of another cr1me ‘United States v Scroggms (1990, CAI 1°Ga) 910 F2d 768

- District court ‘does not have authonty to order defendant s part1c1pat1on in drug treatment program Wwhile i 1ncarcer-
ated following revocation of his supervised release pursuant to 18 USCS § 3583, although court may- recommend that

5 . prisoner receive drug rehabilitation treatment while incarcerated. United States v Jackson (1995, CA6 Tenn) 70 F3d

8 74 1995 FED App 336P (criticized in United States v Ramzrez Rivera (2001, CAI Puérto RlCO) 241 F3d 3 7)

District court was not requlred under 18 USCS §3583(e) to explaln twelve month revocation sentence it 1mposed to
run consecutively to state sentence for drug offense, where sentence was consistent w1th all pohcy statements, as well as
agreement of parties. Umted States v Caves (1996, CA8 Minn) 73 F3d 823. R ~ : :

Court' 1mpos1t10n of consecutlve sentence for defendant's v1olat10n of supervxsed release was not abuse of d1scre- e
tion, where there was no indication that it believed it-had 1 no altematlve other than'to impose consecutive. sentence "
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United States v Throneburg (1996 CA6MlCh) 87F3d 851, 1996 FEDApp 196P cert den (1996) 519.US 975, 136L Ed: ...

' 2d324 1178 Ct411..

District court acted within conﬁnes of 18 USCS § 3583 when 1t sentenced defendant to consecutive terms of im-
pnsonment following revocation of his two concurrent terms of superv1sed release United States v Quznones (1998,
: CAII Ga). 136F3d 129311 FLWFedC1113 : - : : ~

Defendant's revocat1on sentence wh1ch was, s above recommended sentenc1ng range in Chapter 7 and w1th1n statu- 3
: tory maximum allowed, was proper; sentence was. not upward departure and requrrement of not1ce of grounds for depar-
‘ture did not apply. Umted States v Shaw (1999, CA8 Neb) 180 F 3d 920 S '

T1me petiods noted in /8 USCS s 3583 {e) and (h) are not absolute and ﬁxed at time of ﬁrst revocatlon of super—
. vised release, and thus district court could reséntence defendant at second-revocation, beyond putative d1scharge date sét
at first revocation. Umted States v Stzefel (2000, CAS5 Te ex) 207 F. 3d 256. » ‘

District court under pre-1994 version of 18 USCS § 3583 was requ1red to terminate superv1sed release of: defendant :
who-violated terms of his supervised release by testing pos1t1ve for natcotics and impose a term ofi 1mpr1sonment ofat
least one-third of his supervised release térm, or not less than one year; and court's failure to imprison defendant was -

- 'plainly unreasonable and requlred remand United-States v Wzrth (2001 CAZ NY) 250 F 3d 1 65

District court was within its authorlty under- 1 8 USCS § 3584 to 1mp0se consecutlve sentences upon 1ts revocatlon 5
of defendant's concurrent terms of supervised release, notw1thstand1ng defendant's claim that /8 USCS § 3583 (e)(3)5 )




Plotts (2004 CA3 Pa) 359 F3d 247.
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. llnuts to only one year defendant's total tlme of 1mpr1sonrnent upon revocat1on of multiple terms of superv1sed release ’
" United States v Gonzalez (2001 CAS Te ex) 250 F3d 923.. - :

18 USCS § 3583(e)(3) and (h) prov1de for aggregated rather than per. v1olatlon statutory maximum terms of i im- o

\"prlsonment for violations of superv1sed release. Umted States v Merced (2001, CA2 NY) 263 F 3d 34

Defendant's home confmement was not equal to. 1ncarceratron for purpose of providing credit agamst maximum

; revocation prison term under 18 USCS § 3583(e)(3). United States v Hager (2002 CA4 w Va) 288 F3d 136, cert den -
(2002 537 US962 154LEd2d317 123 85 Ct 391 I L

: Because language and leglslat1ve history of 18 USCS $ 3583 (e)(3) showed that imprisonment cap should have been"‘,
reduced by revocation terms already served, inmate that served 10 months fot supervised release violations could only

~ ~be sentenced to only 26 months of imprisonment for latest v1olatrons Umted States v.-T¢ apza-Escalera (2004 CAI
: Puerto Rico) 356 F3d'181. . :

Defendant's r1ght of allocution extends to heanng concernmg revocatron of superv1sed release United States v

Where defendants v1olated condltlons of their superv1sed release and defendants were sentenced after revocatlon to
longer period than what was recommended in U.S. Sentencing Guidelines Manual ch. 7, defendants were not entitled to

prior notice that district court was contemplating sentence outside Chapter 7 range because Chapter 7 polrcy statements

were not binding and revocation sentences outsrde their ranges were not departures United States v Whtte F ace (2004

CA8 SD) 383 F3d 733.

‘District court's sentence of 46 months 1mposed upon revocation of defendant's supervrsed release pursuant to 18 -

» USCS § 3583(e) was affirmed because district court did not violate written-order requirement of 1 8USCS §3553 ©02),
-~'which did not apply as district court had revoked superv1sed release and imposed sentence different from that recom-

mended.by USSG § 7B1.4, and because sentence was not unreasonable under /8 USCS § 3742(e)(4) as d1str1ct courthad =

discussed statutory goals and gave four good reasons for 1ts sentence Umted States v Cotton (2005 CA8 Neb) 399 F. 3d Lo
913 : . . :

, Wthe 18 USCS § 3583 (b) l1m1ts length of each 1nd1v1dual term of superv1sed release that may be 1mposed upon ‘
conviction and 18 USCS. § 3583(e)(3) limits further length of each term of imprisonment that. may be imposed upon'
revocation; those restrictions limit only. length of each term, not length of overall punishmerit; therefore, when each in-
dividual term is lawful; it may be stacked consecutively with other lawfully imposed terms. Untted States v Deutsch

' (2005 CA7 11l) 403 F3d 915, reh den, reh, en banc, den (2005 CATII 2005 US App LEXIS 8918.

Where inmate violated condltrons of his seven concurrent terms of superv1sed release 18 USCS $ § 3583 (e) and

3624 (e) did not forbid:district court from revokmg each term and imposing combination of concurrent and: consecutlve-‘ ,b e
. .prison terms that totaled 61 more months of confinement. United States v Deutsch (2005 CcA7 Ill) 403 F. 3d 91 S, reh
s den reh en banc, den (2005, CAT 1) 2005 US App LEXIS 8918. ‘ ,

Adv1sory Sentencrng Guidelines scheme that Booker created was. prec1sely what prevalled before Booker w1th re-' i
spect to fixing penalties for violating kind of release conditions that defendant violated by not obtaining employment;

. under such circumstances, district court had discretion under /8 USCS § 3583 to revoke defendant's supervised release |
*.and impose term of imprisonment so long as it-took into account relevant consrderatrons set out in‘l 8 Uscs § 3553 (a)

United States v Coleman (2005, CA8 Ark) 404 F3d 1103..

District court did not err in revokmg defendant's superv1sed release and sentencmg him to add1t10nal pr1son t1me

‘because (1) defendant's additional imprisonment did not violate Sixth Amendment as 1nterpreted by Blakely, and (2)

defendant did not have right to Jury trial on question of whether he’ vrolated condrtrons pertalmng to hrs supervrsed re-
lease. United States v Work (2005, CA1 Me) 409 F 3d 484 ’ . :

 District court was well w1th1n its discretion to order defendant's sentence for violation of supervrsed release to.run

'consecutrvely to defendant's sentence for illegal reentry under USSG $§§ 5G1.3(c) and 7B1.3(f) because (1) original term -
wiof supervised release stemmed from separate offense, (2) district court properly cons1dered nature and circumstances of L
) - offense, defendant's criminal- history, and all other relevant factors, and (3) district court was aware of adv1sory nature

-+ of § 7BI. 3(f) United States:v Contreras-Martinez (2005 CA10 NM) 409 F3d 1236. :

L 'Defendant's 22 month sentence imposed upon revocatlon of hrs supervised release d1d not vrolate Blakely v Wash-
._'zngton 542 US. 296, 159L Ed: 2d 403 (2004) or Untted States vBooker 160L Ed 2d 621, 125 8. Ct 738 (2005)
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“ and-did not constitute plam erTor because although Supreme Court held in Booker that Sentencmg Reform Act wasun-. ..

. constitutional, it excised from Act only those provisions that made application of sentencing gurdehnes mandatory, and

among remaining provisions of Act recognized as constrtut1onally valid was / 8 USCS § 3583; further, defendant had -

" admitted he violated conditions of his supervised release and had agreed to applicable sentencing range cons1stent w1th L

- LEXIS 17135,

. term imposed. United States v Grzﬁ‘ in (2005 CA8 Mo) 41 3 F3d 806, subsequent app (2005 CAS8 Mo) 2005 US App e .

7 . District court properly den1ed defendant's motlon to grant him cred1t agarnst sentence 1mposed upon revocat1on of o
- his supervrsed release for time he spent in halfway. house during his supervised release because /8 USCS §. 3583(e)(3)

ensured that defendant would not be given such credit, and further, /8 USCS'§ 3585(b) d1d not authorize credit because <

fBureau of Prisons did not have control over defendant during his supervised release pursuant to 18 USCS $§ 3624(e);
“thus, defendant was not in "ofﬁc1al detent1on" as that term was used in statute. Umted States v Johnson (2005 CA8 Mo) '
4 1 8 F 3d 879 : : '

: ' D1strrct court properly re- 1mpr1soned defendant upon revocat1on of supervrsed release under 18 USCS § 3583
where violation was proven by preponderance of evidence without jury, which was all that was const1tut1onally required

o under S1xth Amendment and due process and appeal of revocation could not be used to challenge original sentence for

" possession of stolen mail in violation of /8 USCS § 1708; there was no Booker violation because revocation of super- -
- vised release had always relied upon advisory guidelines. United States v Hznson (2005, CAS Tex) 429°F3d 11 4.

: Reasonableness standard of Booker applicable to sentences 1mposed upon revocation of superv1sed release is essen-- - .

tially same as "plainly unreasonable" Standard of 18 USCS § 3 742(e)(4) Umted States v Sweetzng (2006 CAll Fi la) 43 7

. F3d 1105. . _ , ,

+  District court did not properly communicate to defendant that he had r1ght to allocute before being sentenced at’

_;hearmg for revocation of supetrvised release, which was imposed when defendant violated 18'USCS §:1 344 Class B.

- felony; however, although it could be assumed that defendant's substantial rights were violated because- hé was not sen-
- tenced at bottom of U.S. Sentencing Guidelines' range for Class B felony under /8 USCS.§ 3583, no miscarriage of jus-

_ tice occurred because district court we1ghed mitigating information set forth by defendant's attorney, and defendant . . s
- failed to furnish any information about what he would have allocated to that rmght have m1t1gated h1s sentence Unzted

s States v Magwood (2006, CAS Tex) 445 F3d 826

Amendment of 18 USCS §3553(a) (4)(B) in 1994 wh1ch added phrase or pol1cy statements N d1d not render Sen— S
jtenc1ng Guideline § 7B1.4 policy statement binding on sentencmg courts thus, when resentencmg defendant for v1olat- !
©_ing terms. of supervised release, district court may impose up to maximum sentence of i 1mpr150nment allowed by 1 8

USCS § 3583(e)(3). Unlted States v Bruce (2002 ‘App DC) 350US App DC 417 285 F3d 69

" District court could 1mpose statutory maximum term ofi 1mpr150nment of one year after revokmg defendant s proba-

tion for leavin, district and committing crime in another district, because defendant's orr mal offense had been cate o— L
g g g g

rrzed as m1sdemeanor Umted States v Bibbs (2003 ED Pa) 252 F Supp 2d 170. ¢
l.r

o _‘lUnpubhshed Opmlons

Unpubhshed Sentence 1mposed after defendant s superv1sed release was revoked was controlled by length of term Co
- of supervised release, not by aggregate of all of defendant's’ 1mpr1sonment relative to statutory ‘maximurm:for offense’ of e
- "conviction, and imiposition of 24 month sentence stemming from two- year superv1sed release term, was not unreason-v
able United States v Peterman (2006, CA7 Ill) 2006 US App LEXIS 354. : : e ‘

Unpubhshed Drstrrct court did not abuse its d1scret1on by 1mposmg 12- month sentence followmg revocat1on of de-
fendant's superv1sed release; district court complied with terms of 78 USCS. § 3583(g) apphed statute based upon de- ‘
. fendant's admission of controlled substance violation, and imposed revocat1on sentence w1th1n relevant statutory maxi--

mum. United States v Button (2006 'CA9 Mont) 2006 US App LEXIS 21 65. o

_ f Unpubl1shed Court of Appeals held that District Court did not abuse its' d1scret1on by sentenc1ng defendant to, e1ght-
months in prison for violating terms of supervised release because 12 to 18 month term of i imprisonment was prov1ded ’

where term of supervised release was revoked on finding that defendant committed Grade B violation and defendant -

.. had criminal history category of IV under USSG §§ 7B1.1(a) (2) and 7B1.4(a); and because eight month sefitence was

- “well.within district court's statutory power where original offense was Class B felony per 18 USCS s 3583(e)(3) Umted :

‘States v Luna—Mora (2006 CAll Ga) 2006 US "App LEXIS 1 1 608. »
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Unpubllshed Twenty-four month pr1son sentence 1mposed by d1str1ct court upon revoking defendant's superv1sed

~ release was not unreasonable because, although sentence exceeded sentenclng range indicated by policy statements in"
Sentencing Guidelines, sentence did not exceed statutory maximum prison term district court could have 1mposed for '
defendant's original offense--conspiracy to manufacture counterfelt federal reserve notes; thus, sentence was within’dis-
- tnct court’s authority under /18 USCS § 3583(e)(3). Unlted States v Nobles (2006, CA5 T ex) 2006 US 4pp LEXYS 2201 7.

: Unpubllshed While defendant's three -year term of’i 1mpr1sonment 1mposed on revocatlon of superv1sed release ex- . -
ceeded -sentencing range indicated by policy statements-in U.S: Sentencing Guidelines Manual ch 7, it did:not exceed
g statutory maximum term of imprisonment d1stnct court could have 1mposed under 18 USCS § 3583 (e)(3) therefore h1s v
““’revocation sentence was neither unreasonable nor plamly unreasonable Unzted States v Nzckerson (2006 CA5 T ex)

- 2006.US App LEXIS 2239.

Unpubllshed Finding that h1s sentence follow1ng revocat1on of his superv1sed release d1d not exceed statutory
-maximum sentence under 18 USCS § 3583, 24-month sentence 1mposed by district court to run consecut1vely to 57-

" month sentence that was imposed for his 1llegal reentry conv1ct1on was afﬁrmed Unzted States v Walter (2006 CA5 oK

Tex) 2006 Us App LEXYS 23 716.

Unpubllshed Defendant s 36- month sentence follow1ng revocatlon of his superv1sed release was afﬁrmed because ’
it was not plainly erroneous for dlstnct ]udge not to condition sentenice upon ava11ab111ty of rehab111tat10n program or to.
o 'ﬂ,refuse to provide for local inpatient treatment as altemat1ve to mcarceratlon Unzted States v Wesley (2006 CAI 1 Ga)
*.2006 US App LEXIS 25499 ' : :

. Unpubhshed Where defendant complalned that 27-month term of 1mpnsonment 1mposed for his’ conv1ct10n and
14~ month term of imprisonment imposed for his violation of superv1sed release exceeded in aggregate 33- month total -

. term of imprisonment allowed under U.S. Sentencing Guidelines for his initial conviction based on facts alleged'in his

indictment and admitted by-him, defendant's 14-month sentence follow1ng revocation of his superv1sed release was af-
_‘firmed because, under 18 USCS § 3583 (e)(3), sentence did not exceed statutory maximum term of i 1mpr1sonment that
" d1stnct court could have imposed. Unzted States v Wheat (2006 CA5 T ex) 2006 US App LEXYS 26346

: Unpubllshed Defendant's 24- month sentence follow1ng revocatlon of his superv1sed release was afﬁrmed because B
‘ fh1s violation of 21 USCS § 841 (b)(] )(D) was Class C felony pursuant to / 8 USCS'$ 3559(a)(4) and under 18 USCS $

©.3583 (e)(3) maximum tertn of imprisonment for Class C felony was two years; defendant's sentence was. w1th1n statuto- .

r11y acceptable range. Unzted States v Burns (2006, CAS T ex) 2006 US App LEXYS 26358 :

.. Unpublished: D1stnct court did not plamly err when it 1mposed 30-month sentence for v1olat10n of 21 USCS § 841
(a)(1); although maximum punlshment that defendant could have received for v1olat1ng 21 USCS §-841(a)(1) was 40

" ..\years imprisonment, 30-month sentence imposed’ followmg revocation of defendant's supervised release was within

B ‘applicable statutory maximum; “district court also considered and was not bound by Sentencing GUIdCllnCS Ch: Seven
guidelines, and district court considered relevant 18 USCS § 3553(a) factors thus sentence was reasonable Unzted
States v Weaver. (2006 CAll Ga) 2006 US App | LEXIS 27234.

Unpubhshed District court's revocation of defendant's superv1sed release pursuant to 1 8 USCS $ 3583 (e)(3) was
not abuse of discretion and its imposition of 12-month sentence, which did not exceed statutory maximuim, was not -
"-plainly unreasonable under /18 USCS § 3742(a)(4); sentencmg guideline range calculated under USSG § 7BI 4(a)
(2003) was purely advisory. Unzted Statesv Wzggzns (2005 CA4 W Va) 131 Fed Appx 932.

‘ Unpubhshed Dlstnct court did not 'violate Slxth Amendment when it revoked defendant's superv1sed release and
o 1mposed term of 18 months of imprisonment because:.(1) Supreme Court's decision i inUS.v. Booker 160, L. Ed:2d
"1.621 125'S. Ct. 738 (2005) did not totally invalidate Sentencing Reform-Act; 2) Booker did not affect 18 USCS § 3583
" which govemed supervised release; and (3) change effected by Booker, making US. Sentencing Guidelines merely ad-
~* visory, was.not change in manner in which Guidelines applied to revocations of superv1sed release pre-Booker Unzted '
- States v Brown (2005, CA4 W Va) 122 FedAppx 648. : ,

Unpubhshed Since defendant's conviction for bank fraud class B felony, exposed h1m to maxlmum sentence of

- three years upon revocation of supervised release, district court's imposition of sentence of 36 months 1mpr1sonment
S was afﬁrmed ‘sentence was not plamly unreasonable Unzted States v Muhammad (2005 -CA4 Va): 1 24 F. ed Appx 789 -

= Unpubllshed ‘Where d1stnct court 1mposed 36- month term of 1ncarcerat10n followmg th1rd revocatlon of defen-
" dant's supervised release sentence was affirmed; sentence was within statutory- limit because it, plus 15 months that -
defendant had already served for tWo}prior revocations of his supervised release, did not exceed maximum séntence of
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‘ ."'60 months' authonzed pursuant to 1 8 USCS § 3583 (e)(3) for underlymg Class A felony offense Umted States v Holt »

(2005, CA8 Iowa) 130 Fed Appx 837.

50. --Factors consndered

R D1str1ct Court should have conS1dered policy statements in Chapter T of guidelines when sentencmg defendant after s
_revocation of supervised release; but any error was harmless where defendant's blatant defiance of terms of supervised -
release Just1f1ed pr1son sentence w1th1n statutory max1mum Umted States v Fallzn (1991, CA8 Minn) 946 F2d 57.

- Failure of District Court to articulate that it cons1dered pohcy statements for violation of probat1on and supervised

B release to-determine whether violation of condition was Grade B or Grade C v1olat1on was not plain error, ‘where Dis- BT
“trict Court had discretion to 1mpose same sentence as that pronounced Umted States v Ayers (1991, CA5 Te ex) 946 Fad -

1127.

- Policy : statements of Chapter 7 of Sentencing Gurdelmes regardmg superv1sed release are advrsory rather than

. mandatory, but they must be considered by court in'its deliberations concerning pumshment for v1olat10ns of conditions
: of" superv1sed release. : United States v Lee (1992, CAI0 Okla) 95 7F2d 770. :

Court may cons1der defendant's need for medical care, mcludmg drug treatment/rehab111tat10n programs in deter-

L mrmng length of time offender shall be required to serve in prison following revocat1on of superv1sed release pursuant L

to 18 USCS'§. 3583 United States vAnderson (1994 CA2 Conn) 15 F3d 278

» Once imprisonment is mandated by 18 USCS § 3583 (g) for possessron of controlled substance durmg superv1sed ‘
release, rehab111tat1ve needs may be considered to determine length of incarceration within sentencing range. United
Statesv Giddings (1994, CAS Tex) 37 F3d 1091, cert den (1995) 514 US 1008, 131-L Ed 2d 203, 115 'S Ct 1323 and -

k (superseded by statute as stated in. United States v Jackson (I 995, CA6 Tenn) 70 F 3d 8 74 1 995 FED App 336P).

D1str1ct court may properly consider defendant's rehab1l1tat1ve needs in setting length of imprisonment | wrthm range
prescr1bed by statute upon mandatory revocation of supervrsed release under 18 USCS §3583. United. States v.Jackson.

(1995, CA6 Tenn) 70. F3d, 874 1 995 FED App 336P (cntlclzed in Umted States v Ramzrez Rlvera (2001 CAI Puerto
'cho) 241 F3d37). : :

Since it was clear from record that district court cons1dered pursuant t018 USCS § 3583 Chapter 7 pol1cy state- -

. ments, even if they were not mentioned by name, sentence 1mposed after revocation of defendant's superyvised release,
- which exceeded recommended range in Chapter 7 policy statements, was not plainly unreasonable. United States v. .
e Washzngton (1998, CA6 Mzch) 147 F3d 490, 1998 FED App 187P cert den (1998) 525 US 954, 142 L Ed 2d 319 119 S
‘Ct 386.: - .

Because d1str1ct court failed to prov1de any reasons for 1mpos1ng 18 month sentence after revokmg defendant's su-

perv1sed release which was well beyond 5-11 months recommended under § 7B1:4, Court of Appeals could not con- .,
~:.clude that court considéred factors set forth in /18 USCS § 3553 as required under 18 USCS §3583 and _]udgment would :
rbe Teversed, even though sentence did not exceed statutory maximum, United States v McClellan (1999, CA6 Mzch) 164

F3d 308 1999 FED App 1P (cr1t1c1zed in United States v Muncy (2000, CA4 NC) 2000 US App LEXYS 23482)

"District court did tiot abuse its d1scret10n in cons1der1ng availability of drug treatment in 1mpos1ng a sentence, upon
revocation of defendant's’ superv1sed release under /8 USCS $ 3583, that exceeded sentence recommended by chapter

©.oseven of the Guidelines. Umted States v thgzns (2000 CAII Ala) 220 F3d 1248 13 FLWFed C 930.

It was not plamly unreasonable for court to resentence defendant after he v1olated h1s superv1sed release to maxi-

" mum 24 morith prison term, to be served consecutlvely to time he was already servmg, where court cons1dered factors

under /8 USCS § 3583(e), including defendant's past record; which included 54 prior convictions and 37 prior arrests,

. and the seriousness of his supervised release violations, which included four violations of criminal law, failure to report

an arrest and substance abuse. United States v Harvey (2000 CA 7 Ill) 232 F 3d 585 cert den (2001 ) 532 US 936, 1 49L
Ed-2d 313, 121 S Ct 1389.

Dlstnct court did not abuse its d1scret1on when it consrdered defendant s drug rehabllltatron needs pursuant to /&
USCS §3553 and 18 USCS § 3583 in imposing prison term of 24 months, which was beyond recommended rarige, fol-

lowmg revocation of his supervrsed release; sentence was: w1thm statutory range-and defendant waived argument that /8 SR

USCS-§ 3582 and 28 USCS. § 994(k) preclude federal courts from sentencing defendants to terms of i 1mpr1sonment for -
purposes of rehabrlrtatron or med1cal care. United States v Ramzrez szera (2001 CAI Puerto cho) 241'F 3d 37
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D1str1ct court did not err when it revoked defendant‘s superv1sed release and 1mposed penod of 1ncarcerat1on after

L cons1der1ng factors set forth in /8 USCS § 3553, when govemment entered certified copy of state court proceedlng

‘where defendant entered plea of nolo contendere to one count-of manufactunng controlled substance felony in v1olatlon
. of Cal. Penal Code § 11379.6. United States v Verduzco (2003 CA9 Cal) 330 F3d 1182, 2003 CDOS 4520 2003 Daily
‘ »Journal DAR 5869, 61 Fed Rules Evid Serv 546.

Defendant's 18 month prison sentence for second v1olat1on of defendant‘s superv1sed release was reasoned and rea- -

sonable because sentencing court considered all necessary factors and explained other factors it took into’ .account, in-

= cluding defendant's inability to comply with law, need to ensure respect for obligation to adhere to condltlons of super— g

v1sed release, and safety of community. Unlted States v Kelley (2004, CAI 0 Okla) 359 F3d 1 302

" Defendant was properly sentenced by district court to sentence of 24 months because such sentence was allowed

- .under 18°USCS § 3583(e)(3)-and USSG §7B1 for revocation sentence based on commission of felony United States v

Pardue (2004 CA8 Ark) 363 F3d 695, reh den, reh, en banc, den (2004 CA8) 2004 US App LEXIS 9455

- Congress intends limitations imposed by 18 USCS § 3582(a) and’ 28 USCS § 994(k) to apply only when court is ini-
h t1ally imposing sentence to term of imprisonment" for crime comm1tted ‘but same cautionary tone is not present in -

_ statute governing superv1sed release or revocation thereof; in 18 USCS-§ 3583(c), Congress identifies factors, 1nclud1ng
medical and correctional treatment, that court should consider when setting "term of supervised release! (§ 3583(c)),

_ when terminating, extending or revoking "term of supervised release" (18 USCS § 3583(e)(1), (2), (3)) and, in instance

of revocation, Congress uses phrase "require defendant to serve in prison all or part of term of superv1sed release” (1 8.
USCS. § 3583(e)(3)), rather than phrase "impose term of - imprisonment” (/8 USCS § 3582(a)) Umted States v T Sosie

L (2004, CA10 NM) 376 F3d 1210, cert den (2005 us) 161 LEd 2d 122, 125 8 Ct 1298:

Pursuant to /8 USCS § 3583 Congress intends d1str1ct court to cons1der medlcal and correctional needs of offender
in determining how much time that offender should be réquired to serve in prison after it becomes clear he will not. -
. abide by conditions of his supervised release if he is not conﬁned Umted States v Tsosie (2004 CAI0 NM) 3 76 F 3d
1210, cert-den (2005, US) 161 LEd 2d 122, 125SCt 1298 »

Trial court's sentencmg determ1nat10n revoking defendant‘s term of superv1sed release and sentenc1ng lum to 18 S

months' imprisonment, was not erroneous because (1) defendant had violated-conditions of his superv1sed release (2)
court had considered relevant factors including need for séntence.to prov1de defendant w1th needed medical care or

;- other correctional treatment for his alcoholism, and (3) defendant's sentence did not exceed two- -year statutory maxi-

- “mum for Class Cfelony. United States v Tsosze (2004 CA10 NM) 376 F3d 1210, cert den (2005 US) 161 L Ed 2d 122
125 S Ct1298. ‘ . .

Defendant's sentence of'18 months followmg revocation of lus superv1sed release was not: 1mproper because tr1al
: court gave specific reasons for exceeding suggested range in USSG § 7B1 .4, mcludmg sever1ty of defendant's aleohol ;
““problem, danger'he would pose to himself and society if he continued to drink and drive, l1kely 1neffect1veness of 30-
" day alcohol treatment program, fact that he had repeatedly violated conditions of his superv1sed rélease, and ‘his unre-
. sponsiveness to community. superv1s1on efforts; thus, while defendant could not be forced:to part1c1pate in drug rehabili-,

* . tation program offered in prison, it was not unreasonable for trial court to determme that deféndant was more l1kely to
* " successfully-address his alcoholism in prison setting, given his failure to address it outsidé of 1 pr1son Unlted States V.

‘ Tsosze (2004 CA10 NM) 376F3a' 1210, cert den (2005, US) 161 LEd2d 122; 125SCt 1298 N

. Defendant's two-year sentence for violation of cond1t1ons of superv1sed release was reasonable under I 8 USCS §
. 3583(2)(4) where he had tested pos1t1ve for marijuana 14 times ‘and for cocaine two tlmes within six-month penod al— :

- though sentencing judge was required under /8 USCS § 3583(e) to "consider" factors that were listed in /8 USCS § 7
" 3553(a), including applicable policy statements that had been issued by Sentencing Commission; Judge was not bound

- by them; it was clear that Judge considered policy statements but chose to exercise her- d1scret1on after finding: ‘that cur-
" rent violations were "massive" where defendant had already served three sentences for superv1sed release v1olat10ns
Unlted States v Fleming (2005, CA2 NY) 397 F3d 95. S

lmposmon of sentence of 24 months' 1mpr1sonment was not plamly unreasonable although it was double amount-

blrecommended by USSG § 7B1.4(a) because district court considered sentencing factors set forth in 1 8'USCS § 3553 (@) :

" as requ1red by 18 USCS § 3583 in imposing sentence on revocation of supervised release when it discussed-at length
nature of offense, defendant's character, and need to protect community; specifically; although defendant's. conduct i in--
. volved paper crimes in that he used false social security numbers:and financial information to-obtain cars, conduct was

: rendered more serious by 1ts senal nature, which indicated defendant ] 1nab111ty or unw1ll1ngness to correct pnor mis-
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takes, and harsher‘sentence was necessary given pattem of conduct and defendant's minimal efforts to comply with
other térms of superv1sed release, mcludmg child support and rest1tutlon Umted States v Carter (2005 C47 Wzs) 408
F 3d 852. o ; . _ : v

Defendant was ent1t1ed to resentencmg because d1str1ct court had 1mproperly interpreted and apphed USSG Manual g -
§ 7B1.1, which resulted in imposition of sentence beyond that provided for under federal sentencing gu1de11nes because s
1) d1str1ct court had discretion, based upon defendant's new criminal conduct, to impose greater sentence than that im- BCh
- posed for his underlying offense; (2) in imposing sentence, however, district court first had to determine proper sentenc-r R
ing range under federal sentencing guidelines; (3)-district court misinterpreted § 7B1:1 as allow1ng for classification: of o

- defendant's drug offense based upon details that were charged in revocation petition rather than based 1 upon its own

~_revocation findings; (4) defendant‘s cocainé possess1on violation did not constitute ' 'controlled substance offense" as - e
, vdefmed in USSG Manual § 4B1.2, and thus it- <constituted only Class B violation under USSG Manual § 7B1. 1 and. (5) it: -
- was error for district court to sentence defendant for Class drug trafﬁckmg offense when it had found h1m gullty of only L

‘cocaine possessmn violation. Umted States v McNezl (2005, CA2 NY) 4 1 5F. 3d 273

. Although former 18 USCS $ 3583(e)(3 ) is amb1guous leglslatlve h1story and precedent from other c1rcu1ts requ1res:

- that statutory caps of § 3583(e)(3) be mterpreted to apply to aggregate of sentences imposed on multiple revocations of ”

N superv1sed release rather that to each revocation; thus, defendant's sentence to 21 months after second violation of su- -
: perv1sed release from original bank robbery conviction had to be vacated and sentence not to exceed 364 was to be im- . .

: posed United States v Williams (2005, CAII Fla) 425 F3d 987, 18 FLWFed C 97¢6.

Defendant s sentence was properly 1mposed where there was no ev1dence to suggest that district court 1mproper1y

considered conduct underlying defendant's arrest on-May 30, 2004 in deterrmmng her sentence under; 18 USCS §3583, - :
. and because court was concerned with defendant's history of repeated violations, and defendant previously had recelved ‘

L downward departure from her original 120 month sentence; court properly departed from adv1sory gu1de11nes range
based on USSG § 7B1.4. United States v Moore (2006, CA11 F la) 443 F3d 790.- . :

Although court may cons1der need to sanction md1v1dua1 for v1olat1ng conditions of probatlon or superv1sed release '

when formulating its sentence at revocatlon proceeding pursuant to. 18 USCS § 3583(e), that type of "sanctlon is. dis- .

. tinet from "just punishment" referred to'in 18 USCS § 3553(a)(2)(A); at revocatlon sentencing, court may appropnately B

- sanction violator for his "breach of trust," but may not punish h1m for crlmmal conduct underlylng revocatlon Umted
States v qubel (2006 CA9 Cal) 444 F3d 1173. A

“Omission of 18 USCS $ 3553(a)(2)(A) from’ 1 8 USCS ) 3583 (e) makes clear that in 1mpos1ng revocatlon sentence :

- . court may not properly consider need to "promote respect for law," based on nature of underlying criminal: offense
- comm1tted oron senousness of underlylng offense United States v qubel (2006 CA9 Cal) 444 F. 3d 11 73

i Defendant s 36 month maximum term under 18 USCS § 3583(e)(3) for violating his superv1sed release was: not
plamly unreasonable per 18 USCS'§ 3742(a)(4) as district court considered applicable 18 USCS § 3553 (a): factors m-v :

o + cluding that advisory range called for between 5 and 11 months' imprisonment and, pursuant to § 3553(3)(2)03) defen-'-

dant's need. for substance abuse treatment. United Statés v Crudup (2006, CA4 NC) 461 F 3d 433.

Cocame conv1ct has- supervised release revoked and is sentenced to 6 months ‘where he tested pos1t1ve 3 times for

marijuana and has not complied faithfully with his treatment program, because sentence reflects recommendations of

. sentencing guidelines and probation office and seriousness of v1olat10ns but does not overstate magnltude of hlS error o

United States v Tyler (2000 ED Pa) 98 F Supp 2d 641.

Cons1der1ng factors set forth in 18 USCS §3383(e), court 1mposed sentence of 10 month 1mpr1sonment for viola- _
“ tion of conditions of supervised release, where sentence was within recommended range and acknowledged repetitive

nature of ‘defendant's failure to comply with terms of his release and might give defendant additional opportumty to ad-

- dress his substance abuse problems. Umted States v Nolan (2000, ED Pa) 1 09 F Supp 2d 350.

Felon- 1n-possess1on-of-weapon conv1ct has superv1sed release revoked and 1s sentenced to 12 months and one day
in prison, where he has had numerous positive drug screens for cocaire; spanmng penod of 3 years, because his re-

peated failure to comply with terms of release; even after prior revocation, indicates that continuation of supervrsed re-

= lease would be 1neffect1ve Umted States chCauley (2001 ED Pa) 168 F Supp 2d 471.

Even though defendant had successfully challenged parole revocatlon proceedlngs in state habeas corpus petltlon

- his supervised release term was automatlcally tolled under 18 USCS § 3624(e) during time that he was incarcerated for
o vrolanng his state parole because sentencmg gurdehnes govemmg supervrsed release vrolatrons set forth policy- state-
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- »ments rather than guldelmes for courts to follow, court could cons1der defendant's _arguments as to 1nequ1ty of s1tuatlon - '
. 1n connection w1th 1mpos1tlon of sentence upon him. Unlted States v Jackson (2004 MD La) 323 F Supp 2d 775

D1str1ct court evaluated U S. Government's petition to revoke superv1sed release that was 1mposed on defendant

. who was:convicted of possessing counterfeit U.S. currency, using criteria that appeared in 18 USCS 3§ 3583 and’ 3553
‘ " found that defendant violated terms of his release by possessing. and using, drugs and failing to complete program of
"' treatment in community placement center, and it revoked his. reléase and sentenced him to 1mpnsonment for-eight .

months, period that was at bottom of range recommended Us. Sentenczng Gutdelznes Manual. Umted States v Leach

(2005, ED Pa) 397 FSupp 2d 599.

'Unpubllshed Opmlons

; . . .
Unpubl1shed Defendant s-24- month sentence upon révocation of superv1sed release under /& USCS § 3583 d1d not-

‘constitute plain error where d1str1ct court indicated that it had. considered some of factors of 18 USCS § 3553(a) and was :
- "not required to explicitly state that it considered each factor or to detall we1ght accorded to, each factor Umted States v
: Beason (2005, CAII Ala) 2005 USApp LEXIS 26815 G : : .

Unpubl1shed Imposition of maximum 24- month pr1son term pursuant to 18 USCS § 3583 (e)(3 ) for defendant‘s vio- | .

lations of conditions of his supervised release was not unreasonable; even though it exceeded recommended Sentencmg -

o Gu1de11nes range by six months, because sentences outside of Guidelines tange were not per se unreasonable and'sen-
- - tence reflected both seriousness of defendant's offenses and his need for drug rehabilitation. Unzted States v Brown o
B (2006 CA6 Mich) 2006 US App LEXIS 1708. - \ - i -

Unpubhshed Pla1n error was ‘ot establlshed in consecutlve 11- month terms for revocat1on of defendant s super—

e ‘v1sed release under 18 USCS § 3583(e)(3) because there was no proof that district court would have sentenced defen- = e

dant to lesser term had correct criminal history category under USSG §.7B1. 4(a) been applied where there was only. -

i :two-month discrepancy in adv1sory ranges and terms were within two-year statutory maximum so that they were not
unreasonable Umted States v Boykzn (2006 CAS Te ex) 2006 Us App LEXIS 6080. SR

Unpubllshed Plain error was not established in consecut1ve 11-month terms for revocatlon of defendant s super-

“vised release under /8 USCS § 3583(e)(3) because there was no- proof that district court would have sentenced defen:. . L
g dant to lesser term had correct criminal history category under USSG § 7B1.4 (a) been applied where there was only two

month discrepancy in advisory ranges and terms were within' two year statutory maxxmum so that they were not unrea-.

Unpubllshed Thnty—month sentence imposed upon defendant's revocat1on of supervxsed release was afﬁrmed be- .

.. cause district court did not impermissibly "depart" from sentencing range of 8-14 months recommended inUSSG § -

7B1.4(a), Pol'y Statément, as it was nonbinding, and district.court sufficiently considered /8- USCS'§ 3553 (a) factors as ‘

: requ1red by 18 USCS §'3583 (e) Sentencing Commission's recommendations regarding sentencmg and pollcy, and per-

t1nent policy ¢ statements. Umted States v Blackburn (2006 CA7 1) 2006 Us App LEXIS6102.

. Unpubhshed D1stnct court did not commit pla1n error 1n sentencmg defendant to 24 months in pnson for v1olat1ng

.superv1sed release by stealing purse at nightclub; even if district coutt erred in considering theft to be felony rather than o

misdemeanor under state law, defendant failed to show that his sentence would have been less but for error and, further, - = .
24-month sentence d1d not exceed statutory max1mum Umted States v Mthllan (2006 CAI 1 Ga) 2006 US App LE)HS : ; '

"3731. -

- Unpubllshed Pla1n €rTor Was not establ1shed in consecutlve 11- month terms for revocatlon of defendant s super— :
vised release under /8 USCS'§ 3583(e)(3) because there was no proof that district court would have sentenced defen-

- ,‘dant to lesser term had correct criminal history category under USSG § 7B1.4(a) been apphed where there was only
‘two-month discrepancy in advisory ranges and terms were within two-year statutory maximum so that they were not .
,unreasonable Untted States v Boykzn (2006; CAS T ex) 2006 Us App LEXYS 6080 - :

Unpubllshed Thnty—month sentence 1mposed upon defendant' s revocatlon of superv1sed release was afﬁrmed be—
cause district court. d1d not impermissibly "depart" from sentencing range of 8- 14 months recommended.in USSG $

~7B1.4 (a) Pol'y Statement, as it was ‘nonbinding, and district court: sufﬁclently considered 18 USCS § 3553(a) factors as o
~required by 18 USCS § 3583(e), Sentencing Commission's recommendations regarding sentencing and pohcy, and per- :

tlnent pollcy statements Untted States 1% Blackburn (2006 CA 7 Ill) 2006 Us App LEXIS 6102.
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Unpubllshed Defendant s 24 month sentence wh1ch was 1mposed follow1ng revocatron hearmg on v1olat1ons of "
** defendant's supervised release, was not unreasonably long where defendant had been before district court-at least tw1ce
before on revocation hearings, defendant's initial sentence of five years of probation reflected downward departure, and "
- . defendant had been thoroughly and-continually forewarned by district court that it would not take defendant's v1olatrons, '
L rl1ghtly Unzted States vPorchza (2006 ‘CA8-Mo) 2006 US App LEXYS 7751 e : :

Unpubhshed Defendant S 18-month sentence under 1 8 USCS § 3583 (e) for v1olat1ng his supervrsed release wh1ch

exceeded recommended U.S. Sentencing Guidelines range ‘by seven months, was affirmed as sentence was reasonable -

given that district court'adequately considered 18 USCS.§ 3553 factors and focused on defendant's criminal history - and
f,,repeated v1olat1ons of conditions of supervrsed release Unzted States v Roubta'eaux (2006 CAIO) 2006 US App LEXZIS
~10140. : o ,

Unpubllshed Pursuant to 48 USCS § 3583 (d), (g)(4) after defendant tested pos1t1ve for methamphetamrne on ﬁve
o ~ different occasions‘and his drug program took turn for worse while he was at low-security fac1l1ty and durmg superv1sed
B release; district court did not abuse its discretion in revok1ng ‘his supervrsed rélease and sentencing him to 18 months in-
- prison, which allowed him to participate in long-term residential drug treatment program whrle conﬁned Unzted States
Y szmerman (2006, CA8 Iowa) 2006 US App LEXIS 91 50 ’ : :

| i Unpubllshed There was no plam error in 1mpos1ng 12- month sentence. after revocat1on of defendant's supervrsed

l E S release under 18.USCS $3583(e)(3) because district court clearly cons1dered factors of 18 USCS §3553(a) such as de—
A . fendant's history, seriousness of his.offense; and his conduct upon release, and policy statements for U.S. Sentencing

| 2 | " Guidelines Manual § 7B1.4 where judge imposed sentence above range based upon defendant's: repetitive violations;

‘l © /.7 .. wherenoplain error occurred, defendant's due process cla1ms were w1thout ment Unzted States v Smtth (2006 CAI 1

| : * Ga) 2006 US App LEXIS 11130 : e : : : :

Unpubllshed Consecut1ve sentences of 24 months and 12 months 1mposed upon revocat1on of defendant S two L
. terms of supervised release were not unreasonable prison: terms were within authorized l1m1ts -and district court consid- -
o ered, -appropriate factors in imposing sentences, including’ defendant's conduct resulting in revocatron and his abusive
- conduct toward jailers while he was deta1ned pendmg 1nstant proceedmgs Unzted States v Dton (2006 CA8 SD) 2006
" US App LEXIS 10935.

AR Unpubllshed District court properly departed upward from 8 to 14 month range of USSG $ 7BI 4 when it revoked
il defendant‘s supervised release under 18 USCS § 3583(e)(3) because that court. considered 18 USCS § 3553(a) factors

" and also consideréd seriousness of original carjacking offense, his continued substance abuse, and his repeated law vio-. e

i .. lations within months after release. There was also no abuse of discretion in- exceeding adv1sory range based upon of-- .
. ... fense of grand theft auto charged in revocation petition and admission'by defendant that he had tested pos1t1ve for co-
PRSI caine. “United States v Hutchinson (2006, CAl1 Fla) 2006 US App LEXIS 11553. g o

Unpubhshed Defendant s superv1sed release, wh1ch was 1mposed after h1s conv1ct1on for be1ng felon in possession
of firearm in violation of / 8 USCS § 922(g)(1), was revoked after it was found that he was using drugs; district court did

“not-abuse its discretion in imposing sentence outside of range suggested by Sentencing Guidelines Manual ch. 7 because -

. -(1) district court gave reasons for i imposing sentence including defendant's need for drug treatment as requ1red by 18::
[ USCS §3553(c)(2); (2) district court.also considered § 3553(a) factors in selecting two-year sentence;, 1nclud1ng defen- :
- dant's history of drug abuse, need for deterrence need to protect public,.and most effective manner of obtaining treat-
" ment for defendant; and-(3) district court did not exceed maximum penalty set forth inl8 USCS $ 3583(e) Umted Y
- Statesv Ford (2006 CA11 Ala) 2006 Us App LEXYS 13474. :

‘ Unpubhshed D1str1ct court did not err’ when it refused defendant S request for placement in drug abuse program be- / N
cause 1) district court was authorized to revoke defendant's supervised release because he admitted to havmg violated

his supervision by usmg controlled substance, 2) record did not support argument that district court was under false im- : _ -

" ate' 18 USCS § 3553(a) factors and concluded that policies of affording adequate deterrence to criminal conduct and
L .+ protecting public from further crimes of defendant warranted mcarceratlng defendant Umted States v Allen (2006,
o L. CAll Ga) 2006 US App LEXIS 17458.. ' : :

Unpubhshed Defendant was properly sentenced to 24 months n pnson followrng revocation of defendant s: super- -

‘pressron that it'was required to-revoke his term of superv1sed release; and 3) district court properly considered appropri=.. - .. E

vised release, which was attached to séntence for possession of cocaine.with intent to distribute in'violation'of 2/ USCS - -

. § 84 I; sentence fell below statutory max1mum under 1 8 USCS § 3583 (e)(3 ) -and d1stnct court properly took defendant's .
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o Unpubhshed Defendant's 10 month consecutive sentence, wh1ch was 1mposed upon revocation of defendant's su-

" pervised release, pursuant to 18 Uscs§ 3583(e), was affirmed because (1) sentence was at low end of recommended
+ .~Sentencing-Guideline imprisonment range of 8 to-14 months and within statutory maximum sentence for Grade B fel- -
' ony, under USSG § 7B1.4(a) and ] 8 USCS § 3583(e), (2) district court: adequately considered /8 USCS § 3553(a) fac-
. tors'in arriving at defendant's sentence, including his criminal history, his prior violations of supervised ; release; his con="""

duct while illegally in U.S., and his respons1b111ty to his family, and (3) district court acted within its dlscrctlon when it

" imposed: consecutlve sentence. United States v Espznoza (2006, CA11 F la) 2006 US App LEXIS 1 7984

. Unpubllshed Defendant's 24-month sentence, which was imposed for vrolatlng conditions:f his superv1sed re-

able since (1) district court ‘granted defendant leniency in his original sentence 2) defendant responded by violating

five different terms of his supervised release, (3) violations included commission of another crime, in which defendant
fled and eluded police who were trying to arrest him for receiving and concealmg stolen car;(4) in light of that incident,

district court was unconvmced that defendant had been rehabilitated, and (5) accordmgly, district court sentenced de-

]fendant to maximum term of imprisonment, which; according to district court, gave defendant opportunity-to think .
about what he wanted to do with his life and to think senously about seek1ng treatment Unzted States v Soto (2006 CA6-

Mzch) 2006 US App LEXIS 18552.

- ’Unpublished: When cons1der1ng 18 USCS § 3553 factors to determme sentence approprrate for defendant who had o
' tw1ce tested positive for drugs, associated with felon, committed several state crimes, and left judicial district, district

court did not commiit plain‘error in violation of Fed. R. Crim. P."52(b) and 18 USCS $§ 3583 (e) when it considéred -

 seven-mile h1gh-speed chase he had gone on for-which state court had convicted ‘and sentenced him; defense counsel -
. had asked district court to consider that defendart had served his five-month term of imprisonment for chase: further;

defendant’s conduct and state court sentence were relevarit to district court's consideration of nature of defendant's viola-

*tions of supervised release, need to deter his criminal conduct, need to protect public, need to prov1de defendant with i
e appropnate treatment, and recommended Sentenczng Guzdelznes range United States v Henley (2006 CA6 T enn) 2006 :
~US 4pp LEXIS 1945 3 :
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,rcpeated drug test farlures and apparent unwrllmgness to- senously commrt to rehab111tatlon into account under 1 8 USCS SR
“‘§ 3553(a) Unzted States v Hunter (2006 CAS Tex).2006 US App LEXIS 17768

: lease was affirmed because district court considered relevant sentencmg factors found in /8 USCS §3553 (a) and there “ o N
‘was no question that district.court considered recommended range in Sentenc1ng Guidelines; further, based on record,- -5
"'sentence that exceeded advisory Sentencmg Guidelines range by ten months was not unreasonable or plainly unreason-

Unpubhshed Court of appeals re]ected defendant‘s argument that 1 8 USCS $ 3583 (e) d1d not allow d1str1ct courtto |

cons1der nature and circumstances of his.convictions for money laundermg anid engaging in transactions with property .

derived from unlawful activity when it determined appropriate sentence after it found that he violated terms of his su-
- 'pérvised release, it found that district court properly considered factors it was required to review under /8 USCS' § §
\_ " 3583(e) and 3553(a), and it upheld district court's Judgment sentencmg defendant to four consecutive terms of 24 ,
- ;months imprisonment because sentence was reasoned and reasonable -United States v Johnson (2006 CAl 0) 2006 US
»App LEXIS 20706. . » : . )

I"

Unpubhshed Defendant was properly sentenced follo\mng revocatlon of superv1sed r{elease' wh1ch was 1mposed

',yfollowmg his conviction of distribution of cocaine base; his senténce passed both unreasonable and-plainly unreasonable . - §
: standards since, (1) sentence was less than statutory maximum, (2) defendant's most serious superv1sed release violation

was drug offense involving more than 400 grams of cocaine and 600 grams of cocaine base, and (3) original sentence

* “was result of downward departure from applicable gu1de11ne range, factor that could warrant’ upward departure under

sentencing guldellnes United States v Bennett (2006,-CAS La)-2006 US App LE)(YS 20985

Unpubhshed Sentence of 60 months upon revocat1on of supervrsed release was clearly reasonable because defen—

o dant‘s suggested range was 27-33 months under USSG'$ 7B1. 1(a)(1), given his admission to subnnttmg 8 urine samples .‘ '
& testmg positive for-cocaine over 4-month perrod and district court's cons1derat10n of factors under 18, USCS§ 3583(e), -
. including his need. for intensive 1n—pr1son treatment for serious drug add1ct1on Umted States v Mallory (2006 CA8 Neb)
, 'w2006 Us App LEXIS 21743. a ‘ Dol

. Unpubllshed In sentencmg defendant to statutory maximum term after revokmg his term of superv1sed reléase on ,
"dccount of his having been.caught dealing drugs from his-home; although probation officer's report stated that defendant
- was also drug-addict, district court was not required to explicitly state on record that it had considered sentencing alter-
‘native of drug abuse treatment under 1 8 USCS § 3583(d) -United States v Robazna (2006 CAI 1 Fla) 2006 US App
. LEXIS 22586 ' ; o I A
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Unpubhshed Although defendant's two- year sentence for v1olatmg cond1t1ons of his supervised release after being .
convicted ‘of v1olat1ng 21 USCS § 841 (a)( 1) exceeded Sentenclng Gu1del1nes advisory sentence of four to-ten months, »
senténce was reasonable because district court considered defendant's personal history, circumstances of offense; defen- -
dant's admission of guilt to charges that he violated terms of his release by using cocaine, failing to report to his proba-

" tion officer; and being arrested for third- degree felony, and other factots in I8 USCS' § § 3583 (c) and 3553 (a) Umted

N States v Weese (2006, CAS Tex) 2006 US App LEXIS 23016.

Unpubhshed District court did not err in sentencing defenda.nt t0 36 months in pnson upon revocat1on of h1s su- ,

- 'perv1sed release because d1str1ct court gave defendant more than one chance to obtain substance abuse and mental

‘health treatment at private facility and to comply with his supervised release conditions, but he repeatedly failed to do -
so; also, district court considered relevant 18 USCS §§ 3553(a), 3583 factors-and reasonably determined that no further . -

o penod of superv1sed release was appropnate United States.v Mullins (2006, CA4 W Va) 2006 US" App LEXIS 24443

Unpubhshed Since district court cons1dered 18 USCS § 3553(a) sentencing factors and recommended gu1delmes in’.
Chapter 7 of Sentencing Guidelines (Gu1de11nes) before sentencing defendant for violating cond1t10ns of his superv1sed
'~ release, 24-month sentence, which. was statutory maximum under /8 USCS § 3583(e) and exceeded advisory Guidelines .
.sentencmg range under USSG § 7B1.4, Pol'y Statement, was affirmed; overall sentence was not unreasonable since dis- -
 trict court's statements demonstrated that it took into account 18 USCS §3553 (a) factors as requlred and cons1dered

- . policy. statements 1n Chapter 7 of Guidelines. Unzted States v Herrzn (2006, CAI 1 Ala) 2006 US App LEXIS 25375.

Unpubllshed 36 month sentence 1mposed upon revocatlon of defendant s. superv1sed release was not pla1nly unrea-

" sonable because (1) sentence was within statutory maximum of 60 months under 2/ USCS § 841(b)(1)(4),(2) district
~court determined that longer sentence was necessary because of defendant's history of v1olat1ng terms of supervision
.-and to deter others from violating release.terms, and those were pernnss1ble considerations when i imposing supervised

release revocation sentence under 18 USCS §§ 3553(a), 3583 (e), and (3) defendant did not contend that court failed to o

considér any pertlnent 18 USCS § 3553(a) factors. Umted States v Alexander (2006 CA4 NC) 2006 US App LEXIS:

125471 .

' Unpubl1shed Defendant's 36 month sentence follow1ng revocat1on of h1s superv1sed release whrch was outs1de

~ Sentencing Guidelines (Guidelines) récommended range of five to eleven months, was afﬁrmed because district court
stated that Gu1del1nes range would be inadequate for defendant given his repeated marijuana use while on supervised-
release; district court considered /8 USCS § 3553(a) factors and considered testimony of both defendant and his mother -
regardmg defendant’s hrstory and charactenstlcs Unzted States.v Wesley (2006, CA1 1 Ga) 2006 US App LEXIS 25499.

Unpubl1shed ‘Counsel's motion to ‘withdraw was granted and defendant's appeal from fevocation of his superv1sed :
. release and imposition of maximum sentence under 18 USCS § 3583(e) (3) was dismissed because (1) deféndant adinit- -
" ted at revocation hearing that he tested positive for cocaine.and subsequently failed to comply with drug-testing condi-
tion of his release, so district court was requtred to revoke his superv1sed release under USSG § 7BI1.3(a)(1); (2) defen- ..

e ~dant's sentence, was reasonable because district court-had properly considered that defendant had attempted rehabilita- -,

tion during course of his release but always got drawn back into this drug usage pursuant to 78 USCS $3553(a)(1), (2)

“and (3)’ imposition of "intermediate sanct1on" of defendant's entry into residential treatment program pursuant to agree- . e

ment between defendant and probatlon office did not prohibit district. court from'considering violations that occurred

prior to that time because such agreements did not bind d1str1ct court or deprive it of power to inquiré into v1olat1on of -

conditions of superv1s1on United States v Alvarez (2006 CA7 Ind) 2006 US App LEXIS 27346."

Unpubl1shed Défendant's sentence based on revocat1on of his superv1sed release was affirmed because d1str1ct

‘ court spec1ﬁcally stated that defendant's 24-month sentence rested on three grounds: (1) deféndant's many prior-alcohol -

-related offenses and violent crimes; (2) his. repeated failure to comply with conditions of his supervised release; and (3) -
'need for 1ntens1ve alcohol abuse: treatment United States v Reid (2006, CA6 T enn) 2006: US App LEXIS 284 71

Unpubl1shed Imprlsonment term of 21 months which was 1mposed upon revocatlon of defendant‘s superv1sed re<. o

,lease was not plainly unreasonable because (1) sentence was within both applicable statutory range and recommended. o

guideling range, (2) district court specifically noted that defendant had already been given second chance to: comply
“with requirements of supervised release and that circumstances suggested that defendant could ‘not:comply with Super- - .

. wvised release in future, and (3) district court considered time defendant spent.in state prison on charge that served a as’

partial basis for revocation; thus, district court adequately considered policies underlymg supervised release statute, 1 8 ‘
... USCS § 3583, various applicable sentericing factors under 78 USCS §§ 3553(a) and 3583 (e) and- ava11able sentencmg
i optlons Umted States vE letcher (2006 CA4 W Va) 2006 US App LEXIS 28 708
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) Unpub11shed Court of appeals found that district court d1d not abuse 1ts dlscret1on when it revoked superv1sed re- -
“lease of defendant who was convicted of theft of mail, in violation of 18 USCS. .§ 1708, and sentenced defendant to 24

months' imprisonment because term of confinement imposed was within sentencing range allowed by Chapter TofUS:: . PSSR

..Sentenc1ng Guidelines Manual and court stated that it was imposing sentence. 6f 24 months' conﬁnement because de-
fendant's extensive criminal record made it difficult for it to deal leniently. with her; court of appeals also found that

because district court was guided by factors found in 18 USCS § 3553(a) 'when it imposed defendant's sentence;, 1t could R

' not ﬁnd that sentence was unreasonable United States v Rezd (2005 CAI 1 Ga) 153 Fed Appx 605.

_ Unpubl1shed District court did not-err in 1mposmg more severe sentence than that which-U.S. Sentenc1ng Gu1de—
lines Manual (USSG) recommended because (1) ranges in USSG §7BI. 4(a) were adv1sory, (2) district court indicated’
that it considered Guidelines range and found it inadequate; (3) district court was not requ1red to consider 18 USCS'§

".-3553(a) factors where defendant was subject to mandatory revocation of supervised release under /8 USCS $.3583 ®);
o and (4) defendant's Booker argument was unava111ng on pla1n error rev1ew Unzted States v Fi mney (2005 CAI 1 Ga)

‘ ﬂ154 FedAppx 865. : ‘

Unpubl1shed Defendant's appeal was d1sm1ssed as fnvolous because record showed that d1str1ct court‘had properly .

complied with 18 USCS § 3583(e) when it revoked his superv1sed release and re-incaréerated him for 18 months: (1)
-defendant did not contest government's allegations.that he had v1olated several special conditions of his supervised re-
lease, and thus district court's violation finding was based upon more than preponderance of ev1dence (2) district-court's
“. remarks coricerning gravity of defendant's offenses, his character and need to protect-community reflected that 1t had

adequately considered factors set out in /8 USCS'§ 3553(a), as requ1red by 18 USCS § 3583(e);, (3) defendant was not_
entitled to relief merely because 18-month term imposed upon h1m exceeded recommended range set-out in USSG §
' 7B1.4 because sentencing guidelines were only: adv1sory and’ were'not bmdmg on distriét court;:and (4) 18-month sen-
. tence was not unreasonable because district court had imposed it after considering dpplicable, gu1del1nes range and fac—
: tors set out m 18 USCS § 3553(a). United States v Jones (2005 CA7 Wis) 1 56 Fed Appx 852 :

, Unpubhshed ‘Where defendant rece1ved minimum 15- year sentence and 3 years superv1sed release, which'was re-
- yoked upon his admission to violating release terms, new 12-month senténce was not unreasonable as district court con- -

“sidered appropriate factors under 18 USCS § 3553(a) and 18 USCS § 3583(e)(3), and original offense ‘of being felon i in .

~ possession of firearm in violation of 1 8 USCS § 922(g)(1 ) was Class C felony Umted States v Lapmsky (2005 CA8 '

s _Mznn) 156 Fed Appx 873."

Unpubhshed Upon revocation of supervised release under 1 8 USCS § 3583 (e)(3) senténce in excess of suggested
' range set forth in USSG-§ 7B1.4 was proper where. district court ‘considered suggested ranges; as it was requ1red to’ do

i but reJected them as be1ng meffect1ve Unzted States v Goodall (2005 CAI 1 Ga) 139 Fed Appx 219.

Unpubl1shed Because defendant conceded Government's allegatlons of his contmulng 1nvolvement in criminal ac- -~
tivity and that he was in violation of his supervised release during his revocation hearing, there was ample evidence
from which district.court could find him in violation of his supervised release under /8 USCS.§ 3583 (e)(3), and 21- -.
month sentence 1mposed by dlstnct court was proper. United States VTl homas (2005, CA4 NC)'1 33 Fed Appx 878.

Unpubhshed Pursuant to /8 Uscs $ 3583(e)(3) d1str1ct court d1d not abuse its discretion in 1mpos1ng 24-month -~
_sentence on defendant after it revoked his term of superv1sed release (although USSG § 7B1.4 suggested range of five to
" 11 months) because: (1) defendant repeatedly failed to comply with: terms: of his. superv1sed release, was dishonest with "
district court, and denied seriousness of his drug use problem; (2): although defendant attempted to make excuses for his
failures, district court was not required to credit his explanations or to reduce sentence on that basis; and (3) imprison-
ment was necessary to punish defendant's noncompliance and to address his need for intensive.drug treatment United
States v Sorenson (2005, CA8 Neb) 132 Fed Appx 668: S L . .y oYy

Unpubl1shed Court afﬁrmed 24-month sentence 1mposed on defendant pursuant to 1 8 USCS § 3583 (e)(3) follow-
ing revocation of défendant's superv1sed release wheré recent United States Supreme Court decisions that rendered U.S.
. Sentencing Guidelines Manual advisory did not affect defendant's sentence as provisions in Chapter 7 of Sentencing
‘Guidelines regarding supervised release were already considered advisory, Supreme Court had not recognized Sixth
» Amendment right to have jury dec1de facts relevant to revocation of supervised release, and defendant admltted facts
-relevant to revocation of his sentence. United States v Stafford (2005 CAS8 Ark) 132'Fed Appx 87.

_ B Unpubhshed Defendant's due process rights were not violated by 1mpos1t10n of 24- month sentence that was above .
.. presumptive range of USSG.§ 7B1.4 for violation of supervised release under /8 USCS § 3583; even though district
court's fallure to cons1der range was €rror under 1 8 USCS § 3553 there was no pla1n error because defendant‘s substan- _
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- tial r1ghts were not prejudiced where sentence far exceeded presumptlve range so that it was un11ker that district court
would have app11ed range had it been explicitly considered in light of fact that district court considered: defendant to be ;
"hopeless " United States v F: rank (2005 CAl 1 Ga) 145 Fed Appx 3 11 : -

Unpubhshed It was w1th1n district court's authority to cons1der sentencmg gu1de11ne range as adv1sory and defen- o
_dant s need for rehabilitation when determining his term of incarceration; accordingly, district court did not commit
“plain error when it sentenced defendant to two-year maximum term of incarceration authorized under /8 Uscs §.
3583 (e)(3) for v1olat1ng terms of his superv1sed release. United Statesv szth (2005, CAI 1 Ala) 144°F ed Appx 81 9,

Unpubhshed D1str1ct court was allowed to consider fact that it had revoked defendant's superv1sed release on prror P

~ occasions when it determined his sentence for violating terms of his supervised release, and to impose sentence that -
‘exceeded length of sentence recommended by U.S. Sentencing Guidelines, and court of appeals upheld district court'
judgment sentencing defendant to 15 months" imprisonment; four months longer than top of range recommended by U.
S Sentencing Guidelines Manual ch. 7. United States v Nelson (2005, CAI 0) 1 58 Fed Appx 956, :

. Unpubhshed Revocation of superv1sed release and sentence of 24 months in prison was afﬁnned where dlstrlct
* court considered all factors set out in /8 USCS §§ 3553 and 3583, and noted defendant's denial of substance abuse prob-.
letn, minimal progress-in treatment programs, and probation office’s view that defendant.was so negatlve and lacking in .-
. acceptance of responsibility that it did not want to spend any more effort supervising: him. Unzted States v Haukaas
(2005 CA8SD) 118 Fed Appx 111. ' ~ ' ‘

o Unpublished: Defendant's 24-month sentence upon’ revocatlon of h1s superv1sed re1ease wh1ch sentence was per—
mitted by 18 USCS § 3583(e) but exceeded four to 10-month sentence recommended in USSG § 7B] 4(a)'s policy - ..

' statement, was not abuse of discretion because (1) district court initially gave defendant chance for drug rehab111tat10n

. outside prison environment; but defendant failed to complete substance abuse program, -and (2) at sentencmg, district.

- ~Court stated that it had considered factors in /18 USCS § 3553 and presentence report, and. ‘noted defendant's multiple

‘ v1olat10ns and failed opportumt1es to-engage in rehab111tat10n programs. Unzted States v Humphrey (2005 CA8 Neb)
‘121 FedAppx 166. , .

, Unpubllshed Dlstrlct court d1d not abuse its d1scret10n when it sentenced defendant to 24 months in pr1son upon
. revocation of her supemsed rélease, which was maximun’ sentence permitted by /8 USCS § 3583(e); (3) ‘because, al- -
though sentence exceeded advised sentencing range of elght to 14 months provided by USSG § 7B1.4(a), d1strrct court
had considered policy statements in U.S. Sentencmg Gu1de11nes Manual ch. 7 but found advised sentencmg range- 1n-

- ‘adequate to promote defendant's respect for law, to deter her from criminal conduct, and to protect pubhc from her” -

o commission of further cr1mes ‘some of sentencmg factors found in 1 8 USCS § 3553 (a). Unzted States v T zlford (2004

 CA8Mo) 116 Fed Appx 40..

Unpubhshed Any argument that sentence of eight months 1ncarcerat10n 1mposed upon revocat1on of defendant $:
- probatlon was unreasonable would have been frivolous because recommended range under USSG § 7B1. 4(a) was five to
" 11 months’ and district court considered appropriate factors under 18 USCS § 3583(e) (3) mcludlng nature and circumi-

 “stances of violations and defendant's personal history such as-his chronic marijuana use, before settlmg on term ifi. m1d- R

dle of recommended range. United States'v Turner (2005 CA71ll) 126 F ed Appx 750

Unpubhshed Where total pumshment allowed by defendant's offense level was 30to 37 months dlstnct court was -

permitted to stack one 24-month sentence with other 24-month sentence (discounted to-12 months) to.achieve 36-month :
. sentence; under USSG § 5 Gl. 2(d), when defendant violated conditions of two-terms of supervised release Unzted States

Y Cruz (2005, CA9 Cal) 128 Fed Appx 627, cert den (2005 US) 126 St 253 163 L'Ed 2d 231

Unpubhshed D1stnct court d1d not abuse its d1scret10n when it 1mposed sentence above recommended range for
v1olat1ng two conditions of superv1sed release, as set forth in USSG § 7B1:4(a), because record showed that district

* court took into consideration factors set forth in /8 USCS § 3553(a), as requ1red under /8 USCS §3583, and concluded ©

that 18-month sentence would be beneficial for defendant so he could pursue educat10na1 and drug rehabrlrtatlon oppor-
' tunities, Unzted States vthllzps (2005, CA6 Mich) 129 Fed Appx 982 o Lo -

51 --Term greater than maximum for orlgmal offense

Imposmon of one year term of incarceration after defendant v1olated condmons of his' supervrsed re1ease did not - L
violate Eighth Amendment, even though addition of one year term to-8 month sentence for misdemeanor theft of gov-
. emment property exceeded statutory max1mum of one year, smce 1t was defendant S. v1olat10ns of condltlons of his su-’
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pervised release rather than underly1ng offense conduct that led to add1tronal mcarceratlon Umted States v Celestlne

(1990 CA45 Tex) 905 F2d 59.

4 Court's revocatlon of defendant s supervised release and 1mposmon of post-release prison sentence that exceeded

| max1mum allowable initial séntence was not.error. Umted States v Dzllard (1990, CA7 Wis) 91 0F 2d 461

Follow1ng revocatlon of defendant‘s superv1sed release, court's 1mpos1tlon of sentence of 1mprlsonment under 1 8

‘. USCS § 3583 greater than maximum guideline sentence for original offense was not abuse of discretion and did not. :
'violate defendant's due process rights. United States.v Smeathers (1 991, CA8 Iowa) 930 F2d 1 8 reh den (1991 CA8)
: '1991 USApp LEXIS 12554.

Two year sentence of imprisonment imposed upon. revocatlon of defendant s three year superv1sed release term” ,
must be vacated, since court failed to consider § 7B1.4(b)(2), wh1ch mandated prison term of one year; because mini--.
mum one-year term of i 1mprlsonment required by 18 USCS § 3583 (g) is greater than maximum term of imprisonment of
appllcable guidelines range set forth in § 7B1.4(a), it is substituted for applicable guidelines range Umted States'v Ba—
claan (1 991 CA9 Hawaii) 948 F2d 628,91 CDOS 8885 91 Da11y Journal DAR 13714. L :

Sentence imposed by district court for violation of supervised release was not abuse of d1scretlon even ifi 1t ex- ‘

~ ceeded statutory maximum for undérlying offense when combmed w1th defendant's or1g1nal sentence Umted States '
: Wrzght (1993, CA6 Tenn) 2 F3d 175: \ : :

18 USCS § 3583 authorizes revocation of superv1sed release even where resultmg 1ncarceratlon when combmed
w1th period of time defendant has already served for his substantive.offense, will exceed maximum 1ncarceratlon per-

, 'm1551ble under substantive statute, Umted States v Robmson (1 995 CAI 0 Okla) 62 F3d 1282:

- D1str1ct court had authority to sentence defendant to orie-yeéar pnson term for vrolatmg cond1tlons of his superv1sed
release; even though he had already served max1mum statutory pnson term., Umted States v Proctor ( 1997, CAI IF la)

127 F3d'1311, 11 FLWFed C 739.

District court properly dec1ded upon revocatlon of defendant s superv1sed release under 18 USCS $ 3583 due to
misdemeanor witness intimidation, to sentence defendant to statutory maximum three-year prison term, exceeding P

* three-to-nine-month range listed in § 7B1.4 of the sentencing guidelines, where court found defendant, who was con-
'victed of a crime which involved a threat of violence against another person, to be a danger to the commun1ty United
~ States v Musa (2000, CA9 Cal) 220 F3d 1096, 2000 CDOS 6128 2000 Da11y Journal DAR 8153 cert den (2000) 531

US 999, 148LEd 2d 469 121.5Ct 498:

A court may consider defendant s rehab111tat1ve needs when imposing speclﬁc 1ncarcerat1ve term follow1ng revoca-

- tion of supervised release under /8 USCS § 3583, and thus court did not err in sentencing defendant to 24-month prison -,
" term, which exceeded maximum gu1de11ne range-of 11 months in Chapter 7, prov1ded that if comprehensive, res1dent1al
. drug treatment program was not available, court would amend sentence and sentence defendant to.not more than 1 l

months Umted States v Brown' (2000, CA11 Ala) 224 F3d 1237, 13 FLW Fed C 1011.

Dlstrlct court's imposition of superv1sed reléase term that exceeded the statutory maximum undér /8 USCS’ $

‘3583(71) was in error since court failed to subtract the term. of i imprisonment imposed on defendant following his flrst
*- revocation of supemsed release from the total amount of superv1sed release authonzed United States v Maxwell (2002 ‘

CA4 NC) 285 F3d 336.

Because, under /8 USCS § 3583 no more than two years of 1mprlsonment is able to- be 1mposed when superv1sed

release that is imposed for class C felony is revoked, two year maximuin applies on cumulative basis and not separately o

to each time supervised release is revoked; therefore; where defendant was already sentenced to 23 months’ 1mpnson—

ment on prior revocation of supervised release, defendant's 18 month sentence on current revocation of superv1sed re--
_lease was reduced to one month. Umted States vJackson (2003, CAS Te ex) 329 F3d 406.

Although v1olatlon of superv1sed release is not separate basis for.criminal punlshment that requ1res Jury verd1ct and

i 1mprlsonment for violation of supervised release may exceed time that defendant could have been jailed on his original
- .. conviction, reversible efror may occur under Booker if district court 1ncreases defendant's sentence beyond that which :
. he faced for his underlying offense based upon incorrect 1nterpretatlon or application of federal sentenc1ng guidelines.

: Umted States v McNeil (2005, CA2 NY) 415 F3d 273

i
i

52, --Other partlcular terms
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: ‘Imposition of 18 month sentence wasw1thv1n dlscretlonvof court after i it had revoked defendant's 2 year term'of su--
o pervised release for admittedly missing drug test in Vlolat1on of cond1t10n of superv1sed release. United States v Graves B
| S '(1990 CA8 Mo) 914 F2d 159. : ' :

o Court's 1mpos1t1on of 2 year pr1son term following revocat1on of 3-year term of superv1sed release due to drug use’ -
~'was 1ot erroneous, since at time defendant was sentenced guidelines furmshed no yardstick for 1mpr1sonment and courtﬂ T
. “:comphed with requlrement ‘of 18 USCS §3583 (b).that prison term: "not less than1/3 " of defendant's 3 year: superv1sed
. “release term be imposed. - United States v Ramos-Santzago (1 991, CAI Puerto tho) 925 F 2d 15, cert den ( 1 991 ) 5 02 :
L US840, 116 LEd2d 96,112 S Ct 129.

, ' Sentence of 18 months imposed on revocation of defendant s superv1sed release term of 3 years was not unreason-
-able, even though it was longer than 14-month sentence for underlying conviction, since under /8 USCS. § 3583 District -
Court could sentence defendant to. maximum of 3 years, his term of- superv1sory lease, and guidelines do not address S
R what sentence should be 1mposed upon revocatlon United States v Oltver (1 991, CA8 Mznn) 931 F2d 463. - - Lo RS

» Term of superv1sed release that is subject to mod1f1cat10n revocat1on or termination pursuant to.J 8 USCS $ 3583 (e) ' D
~isterm or1g1nally imposed by court, not: ex1st1ng unserved term of superv1sed release, and thus district court did not ex- R

. “ceed its authority when’it 1mposed 15-month prison term upon‘revocation of defendant' s superv1sed release Untted
. States v Krabbenhoft (1 993 CA8 ND) 998 F2d 591. ~'

Case must be remanded where court 1mposed sentence upon revocat10n of superv1sed release to run consecut1ve1y
to state sentence pursuant to policy statement § 7B1.3(f), since court's ruling was based on earlier iricorrect dec1s1on
o f_wh1ch held that all policy statements in Guldelme Manual are bmdmg, and it could.not be sa1d that Judge serronéous .
decision was harmless error, where there was some’ overlap between conduct for which defendant had been pumshed by
. - state and conduct that put him in breach of cond1t1ons of his superv1sed release Umted States v Hzll (1 995 CA 7 Ill) 48
1F3d228 Y ;

Two year sentence followmg revocatlon of superv1sed release pursuant tol8 USCS $ 3583 was not plamly unrea-'
sonable although it was longer than 8 to 14 month range set out in § 7B1.4, where judge considered policy statements
g and articulated his concerns about defendant and need to 1mpnson th for longer penod Umted States v Doss (1 996
N CA7H079F3d76 R : . , L

Judgment revokmg defendant's term of superv1sed release and sentenc1ng h1m t e1ghteen months in’ prison would
' be vacated because district court might have misapprehended its discretion; record indicated that court might have felt.
E ‘constrained by Chapter Seven policy statements, which recommended term of i 1mpr1sonment from eighteen to-twenty-
- four months, when in fact court retained broad discretion under 18°USCS'§ 3583 (e)(3) to sentence defendant to any-
. where between zero and twenty-four months Untted States v Sweeney ( 1 996 CA2 NY) 90 F3d 55

) 30 month sentence 1mposed upon revocat1on of defendant's superv1sed release was not plamly unreasonable where e
- court looked at 5 to 11 month range provided in § 7B1.4(a) and decided it was totally unacceptable under circum- - -

stances, defendant admitted that recommended sentence was insufficient to deter him.from violating stipervised release
. by leav1ng district, and sentence imposed was six months shorter than three years allowable under /& USCS §

3583(e)(3) Untted States v Hale (1997, CA 7-110) 107 F3d 326. :

: Impos1t10n of sentence of 24 months after revocatlon of defendant s superv1sed release wh1ch was max1mum sen-
tence permissible under 18 USCS § 3583, was not plainly ‘unreasonable; given seriousness of criminal drug conduct that sl
tnggered revocation, court's limited ability to- cons1der that conduct, and disregard defendant exhibited for trust placed
in'him by court. United States v McClanahan: (1 998, CA7 Ill) 13 6 F. 3d 1 146 (cnt1c1zed n Umted States v, Ramtrez—

: Rtvera (2001 CAI :Puerto Rico) 241 F3d 37)..

Twenty-four—month prison term was properly 1mposed by court after revoklng defendant's superv1sed release in
- light of nature of defendant's ‘supervised release-violations, including his repeated failure to submit urine speciimens,;and
vcourt’s expressed desire to ensure that defendant would receive long term intensive treatment for drug and aleohol S
* abuse, and for psych1atr1c psycholog1cal emot10nal or mental treatrnent 1n h1ghly structured env1ronment Unzted States S
SV Shaw (1999 CA8Neb) 180 F3d 920. e co ’

In sentencing defendant follow1ng revocat1on of h1s superv1sed release pursuant to ] 8 USCS $ 3583 because his -
urine specimen tested positive for cocaine, district court did not’ engage in impérmissible double countmg by consider-
ing defendant's prior drug convictions when class1fy1ng defendant's current conduct as a felony and grade B v1olat1on

: lunder g 7B1.1, even though defendant s pr10r conv1ct1ons also affect calculat1on of his criminal h1story, since base of-’
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fense and cnmmal h1story category are mtended to reﬂect d1fferent concerns Umted States v Crace (2000 CA6 Ky) 207'
F3d833 2000FEDApp 111P.. ‘ S TE . . ‘

It was not pla1nly unreasonable to, resentence defendant after he v1olated h1s supervised release to max1mum 24
month prison term perrmtted by I8 USCS § 3583 (e)(3) to'be served consecut1ve to time he was already serving, even
. though at time defendant was resentenced, he was serving séntences. for same state law violations that where the bas1s
" for revoking term of supervised release; § 7B1.3(f) recommends that term upon revocation be served consecut1ve1y to'.
. “any sentence of 1mpr1sonment ‘that defendant is serving. Umted States v, Harvey (2000, CA7 Ill) 232 F 3d 585 cert den o
' (2001) 532 US 936, 149 L Ed2d 313, 121 SCt 1389

Where defendant viglated two terms of release w1th1n days of be1ng released from prison, d1str1ct court d1d noterr.
~ by imposing 15-month ‘custodial sentence when revoking defendant's superv1sed release; under 18 USCS §3583(g),-
district.court was required to sentence défendant-to-term of imprisonmerit; sentence imposed was less than maximum
" allowed under §3583(e)(3); USSG § 7B1.4 was not binding with respect to sentences imposed upon revocation of su-
. pervised: release; condition that defendant not use controlled substances was important condition of. supervised release L
~ and district court did not abuse its discretion by considering’ lemency shown toward defendant when defendant s or1g1nal o - L :
‘ sentence was 1mposed Umted States v T ouche (2003 CA8SD) 323 F3d I b 05 SRS :

S Defendant was sentenced. to 18 months after hlS superv1sed release was revoked although that sentence exceeded .

" suggested range of three to nine months in USSG § 7B1.4, it'was:shorter than.two-year. statutory maximum set forth in’

- I8 USCS$§ 3583(e)(3) for Class C felony. Untted States-v Tsoste (2004 CAIO NM) 376 F3d 1210 cert den (2005 US)
=161 L Ed 2d 122, 125 S Ct 1298.

B Defendant's 24 month consecut1ve sentence for v1olat1ng h1s superv1sed release pursuant to ] 8 USCS § 3583(e) was . ;-
affirmed, even though defendant had already been sentenced to consecutive three- -year term of supervised release based *
on same conduct in another case, because defendant admitted that he violated conditions of his superv1sed sentence was . -

‘below recommended Guideline imprisonment rarige.and- within statutory maximum sentence, district court adequately ,
: "~ considered 18 USCS § 3553(a) factors, 1nclud1ng his cnmmal history and his'threat to public, and district court acted
e - withinits d1scret10n when it 1mposed consecutlve sentence: Untted States v Sweetmg (2006, CAIl F la) 437 F 3d 1 1 05.

: . Under 8 USCS § 1324, sentence of five years was authorized for defendant's offense thus under 1 8 USCS $ R
'3559(a), his offense was Class D felony;. for Class D felony, 18 USCS $§ 3583 authorized: sentence of no more than two' - -
- :years upon revocation of superv1sed release S0 sentence of 24 months ‘was: affumed Umted States v Alfaro-Hernandez o
-~ (2000, C45 Tex) 453 F3d 280 : : : : : E- 8

Illegal alien is sentenced to one year in prison, where ahen had served 8- month sentence for v101atlon of 8 USCS §
- 1326, was released but then returned to U.S. in v1olatlon of condition of one-year term of supervised release, and was
. arrested in U.S. for possession of firearm and stolen property but charges for those crimes were dropped because I8
. USCS.§ 3583(e) authorizes D1str1ct Court to require violator of superv1sed—release condition to serve ‘ferm in‘prison,
" after considering 18 USCS § 3553 factors and time served during primary term of incarceration; and within absolute
lmuts set out at § 3583(e)(3) -United States vMedrano Gonzalez (1990, DC Kan) 751F Supp 931 :

: Cocame base distributor; who served t1me in prison before begmmng superv1sed release is. sentenced to serve .
: max1mum ‘'of 24 months i in prison upon revocation of his superv1sed release under /8 USCS § 3583(e)(3) even though § .
' '3583(g) and sentencing gu1del1nes call for only 12-month sentence for distributor's 2 pos1t1ve tests for cocaine use, be-
"cause distributor twice used cocaine soon after beginning superv1sed release, 1nd1cat1ng utter inability to deal with his
drug problem and to obey law.” United States v Mtddleton ( 1 992, ED T ex) 8ISF Supp 990 affd w1thout op (1993 CAS.
'__Tex)995F2d222 . ) L o . 2 oo

A Unpubllshed Opmlons R RN P R S V‘J" \ .

"7 Unpublished: Defendant's 30 month sentence after’ revocatlon of hlS superv1sed releasé pursuant to 18 USCS § _

' »3583(e) was affirmed because: g8 although district court did not explicitly mention Chapter 7 or recommended gu1de- '
line range under USSG § 7B1.4, it was aware of range since government had informed trial court; (2) district-court im-.

- plicitly rejected gu1de11ne range when it noted that govemment's recommendat10n of two years was "lenient;" (3) d1str1ct
court announced in open ¢ourt its spec1ﬁc reason for imposing 30- month sentence, as required by 18 USCS $ -
3553(c)(2) and (4) even if defendant could have demonstrated that district court erred, defendant did not- show that’ hrs

. sentence would have been d1fferent absent €error.. Unzted States. v Oatneal (2006 CAll Ga) 2006 Us App LEXIS 1 853
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: 'Unpubllshed Four-to-ten month range recommended by USSG § 7BI. 4(a) was not bmdtng on district court for .

. purposes of sentencing defendant upon revocation of his supervised release under /8 USCS § 3583(e)(5); imposition of _— :
o 'twenty-four month sentence upon revocation of defendant's supervised release was reasonable where defendant had .~

received significant downward departure from his ~original sentence and g1ven facts of his case. Untted States v Smtth
Unpubllshed D1str1ct court did not abuse its d1scretlon in imposing 24 month sentence upon revocat1on of super-
vised release because Guidelines range calculated under USSG- § 7Bl.4(a) is purely, adv1sory, 24-month sentence was

within statutory maximum under /8 USCS § 3583(e)(3); defendant's continued drug use and failure to pay child support
were appropriate factual basis for sentenc1ng defendant to h1gh end of adv1sory Gutdeltnes range. Unzted States 1 Brtte

,(2006 CA4 Va). 2006 US App LEXIS 6297.

Unpubllshed District court did not abuse its d1scretlon ini 1mpos1ng 24 month sentence upon ‘revocation of super— .

"'v1sed release because Guidelines range calculated under USSG § 7B1.4(a) is purely adv1sory, 24-month sentence was"

within statutory maximum under /8 USCS § 3583(e)(3), and defendant s 'continued drug use and failure to paychild

support were appropriate factual basis for sentencing defendant to h1gh end of adv1sory Gutdeltnes range Unzted States_ o
" v Brite (2006,'CA4 Va) 2006 US App LEXIS 6297. . . iR TN PEER I S S

Unpublished: Defendant s.consecutive sentences, which totaled 42 months 1mpr1sonment d1d not v1olate 24 month ‘

. ceiling for Class C felonies spelled out in /8 USCS § 3583(e)(3) “district'court had discretion to impose two. consecutlve SR
gsentences of 24 months each. United States v T aylor (2006, CA9 Cal) 2006 Us App LEXIS 9979.

Unpubllshed Two- -year prison sentence imposed followmg revocat1on of defendant's superv1sed release was not -
unreasonable because, while sentence exceeded three to.nine month range set forth in USSG § 7B1.4(a), it was w1th1n

- L. statutory maximum and, in imposing sentence district court showed adequate ¢ cons1deratlon of 18 USCS § 355 3(a) fac—. »
“tors by stating that defendant needed two-year sentence to complete Bureau of P_r1sons drug rehab111tatlon program
" United States v Chacon-Blanco (20006, CAl 1 Fla) 2006 US App. LEXIS 21 324 :

Unpubhshed Because defendant was sentenced to maximum term of i 1mpnsonment under /18 USCS § 3583(e)(3 ),

- district court was proh1b1ted under applicable version of § 3583(h) from'i imposing subsequent term of supervised re-

lease Untted States v Magana (2006, CAS Tex). 2006.US App LEXIS 24339

' Unpubl1shed District court did not err in revokmg defendant's superv1sed release, pursuant to 18 USCS §
3583(e)(3) because defendant admitted he violated terms of his supervision, and défendant's eleven-month term of in- -
carceration imposed by district court was within five-to-eleven-month advisory U S. Sentencmg Guidelines Manual

range and was'not plainly unreasonable, pursuant to /8 USCS'§ 3583(e)(3) and USSG § 7B1.4(a), because district court . . o
_cons1dered relevant factors and noted that defendant's non—compllance with his superv1sed release terms and his numer-
_ous violations Justlﬁed sentence of eleven months. United States v Moore (2006, CA4 w Va) 2006 US App LEXIS

28710.

Unpubllshed District court revoked superv1sed release and 1mposed revocatlon sentence of 16 months 1mpr1son-
ment without further supervised release, recogmzmg Sentencing Guidelines Chapter 7 recommended revocation range .
of 4-10 months imprisonment, but commenting-on need to impose greater sentence in order to. deter further cr1mmal
conduct given defendant's personal circumstances, criminal history and numerous v1olat10ns ‘and in order to protéct -
public; defendant's argument that this sentence was above recommended Sentencmg Guidelines revocat1on range was
rejected because Chapter 7 Guidelines range was nonbinding, prison term was within authonzed limits as'/8 USCS § '

- 3583(e)(3) authorized up to 2 ‘'years imprisonment upon revocation of superv1sed release where original offense was
S tClass D felony, and sentence was not unreasonable Untted States v Jackson (2005, CA8 Mo) 145 Fed Appx 560.

Unpubhshed Imposition of consecutive sentence for v1olat10n of supervised release was upheld because Sentenc— o ‘
ing: Guidelines recommended that sanction 1mposed upon revocation be served consecutlvely to any other term of im- -
prisonment imposed for any criminal conduct that'was basis of revocation, and defendant's arguments did not establish .’

- that it was unreasonable to apply pollcy i his case. United States v Ptna (2005, CAI 1 F la) 160 Fed Appx 909.

Unpubhshed It would have been frivolous for defendant to argue that class1ﬁcat10n under 18°USCS § 3559 of h1s

. or1g1nal offense of bank fraud should have been determined not by maximum sentence of 30 years' 1mpr1sonment au- -
thorized by bank fraud statute but by maximum sentence of 18 moriths' imprisonment authorized under U.S. Sentencmg o
"~ Guidelines Manual at time of defendant's original sentencing, which would have made original offense Class E felony -

. and thus authonzed revocat1on sentence of no more than one year; there was 1o precedent for such mterpretatlon of 1 8
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. USCS § 355 9 and that interpretation had been. ﬂatly reJected by at least one federal appellate court. Umted States v
. Acres- (2005 CA71l) 128 Fed Appx 538. :

Unpubllshed District court did not commit plain error by sentencmg defendant to21 months 1mprlsonment follow— 3
* ing revocation of his supervised release because, regardless of whether violation was classified under non-binding advi-
sory guideline of USSG § 7B1.4, district court was authorized under 18 USCS § 3583(e)(3) to sentence defendant to '
term of 1mpr1sonment not to.exceed 24 months because his original bank robbery conviction was Class C Felony ac-,
‘cordxng to 18 USCS § 3559(a)(3). Umted States v Walker (2005, CA4 NC) 118 Fed Appx 753. '

. Unpubllshed Twenty-month sentence was afﬁrmed as it did not exceed max1mum that could be 1mposed upon
revocat1on of superv1sed release, 18 USCS § 3583(e)(3); further, since defendant received s1gn1ﬁcant downward depar-
ture from his original sentence and previously, violated terms of superv1s1on sentence above range suggested by USSG s
, 7BI 4(a) was reasonable Umted States v Wilson (2005, CA4 NC) 1 21 Fed 4ppx 1000. ’ S »

Unpubllshed Where district court comphed with’ requrrements of 1 8 USCS § 3553(a)(4) prlor to revokmg defen—

o dant's term of supervised release, defendant's 36- month sentence was affirmed; district court did not commit plain error . . .

~ by.imposing sentence outside recommended range as it considered Chapter Seven of U.S. Sentenc1ng Gu1del1nes Man-
'+ ualand exp1a1ned its reasomng for sentencmg beyond that range Untted States.v Jackson (2005 CALl Ala) 1 3 1 F ed
Appx 655. . , . _ ,

53, Relmposmon of supervrsed release By

Second term of superv1sed release was properly 1mposed by court upon revocation of defendant's superv1sed re- -
Tlease, since enactment of /8 USCS § 3583(h) makes it clear that "stacklng" is permissible and applied to defendant,.
‘where district court did not increasé sentence for defendant's original crime but merely pumshed him for v1olat1ng h1s ;
' *superv1sed release an event that occurred after subsection (h) became effectrve United States v Evans (1996, CA8 Mo) C
87 F3d 1009 (cr1t1c1zed in United States v Hale (1997, CA7Ill) 107 F3d 526): - : T

~Court did not violate'ex post facto. clause of Constitution, upon revocat1on of defendant's superv1sed release by im- .
'posmg consecutive term of supervised release pursuant to /8 USCS § 3583(h) followrng expiration of defendant's pnson
‘term, since defendant was not prejudiced by enactment of § 3583(h) prior to enactment of subsection (h) defendant A
" could have been sentenced to up to five years‘imprisonment for violation of his superv1sed release and under new sub- -
_section (h) defendant could be sentenced to combination of imprisonment and supervrsed release that was not greater ~ -
- than five years. United States v Brady (1996, CA3 Pa) 88 F3d 225, cert den (1997) 519 US 1094, 136'L Ed 2d 718, 117 o
S Ct 773 and (criticized in United States v-Hale (1997,.CA7 Ill) 107 F3d 526) : i

Retroactive appl1cat10n of 18 USCS $ 3583(h) to 1mpose new term of supervrsed release upon defendant after 1evo-
- cation of her or1g1na1 term of superv1sed release did not violate. Ex Post Facto Clause because, even if § 3583(h).
- ‘changed prior law, it did not inflict harsher punishment than‘old law. United States v thhers (1 997, CA 7 Ill) 128 F. 3d
1167 cert den (1998) 525 US 829, 142 L Ed 2d 62, 119 S Ct 79. '

" Imposition of subsequent terms of supervised release as part of defendants' sentences for v1olat1ng cond1t10ns of su-
perv1sed release after their release from prison did not violate Ex Post Facto Clause, even though 18 USCS § 3583(h),

which provides that original term of supervised release may be reinstated, was passed after date. of defendants sentenc- ;

ing, since § 3583(h) was passed before defendants had violated their terms of supervised: release. United States v Page
(1997, CA6 Ohio) 131 F3d 1173, 1997 FED App 353P, reh, en banc den (1998 CA6) 1998.US App LEXIS 5554 and

... certden (1998) 525 US 828, 142LEd2d61 1198 Ct77.

C Court does not v1olate Ex Post Facto Clause by. sentencmg defendant toa term of superv1sed release followmg
. revocation of a prev1ous1y-1mposed term of supervised release, even if defendant's original sentencing occurred prior to:-

- _enactment. of 18 USCS'§ 3583(h), since § 3583(h) imposes pumshment for a new offense. Umted States V. Samour :
(1999 CAG6 Ohio) 199 F3d 821 1999 FED App 422P.. T ‘ t S

D1str1ct court possesses author1ty under /8 USCS $ 3583 (e) to re1nstate a term of. superv1sed release after a defen-.‘ B
dant. has v1olated conditions of that release.. Untted States v T renter (2000 CA9. Wash) 201 F3d 1262 2000 CDOS .
1000, 2000 Da11y Joumal DAR 1473.

18 USCS §3583(e)(3) does not authorize d1str1ct court to award post revocatron sentence that endures longer than
or1g1nal term of supervised release however, district court may. impose add1t10nal term of supervised release under its
general sentenc1ng author1ty pursuant to 1 8 USCS § 3583 (a) Unzted States v Marlow (2002 CA6 T enn) 278 F 3d 581 '
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cert den (2002) 535 US 1119, 153 LEd 2d 1 71 122 S Ct 2342 and (cnt1c1zed in Umted States v RusseII (2003 CA7III)
©340 F3d 450) ’

District court had author1ty under / 8 USCS § 3583, as it was wntten before 1994 amendments to 1mpose second
: ‘penod of superv1sed release on defendants to be served after they completed prison terms imposed because defendants
. -had violated' termis of their current supervised release. United States v Fareed 2002, CA4 NC) 296 F 3d 243 cert den

‘ '(2002) 337 US1037 154LEd2d457 123SCt570

Sentence. for defendant's v1olatlon of supervised release that 1ncluded 12 months of i 1mpr1sonment followed by 24
“months of supervised release was proper, despite deféndant's request for maximum sentence of 24 years' imprisonment -
~_only without supervised released to-which U.S. ‘Attorney and U_S. Probation Officer agreed, where defendant needed
o supervision to transition back into community. United States v Hurt (2003 CA49 Or) 345 F3d 1033, 2003 CDOS 9003

2003 Daily Journal DAR 11307.

Revocation and re1mpos1t1on of drug dealer s superv1sed release term d1d not v1olate proh1b1t1on aga1nst ex post :
" facto laws; even though statute at timie of original sentencing did not prov1de for'imposition of new term of supervised.
release after first was revoked where 18 USCS §3583(h); prov1d1ng for such imposition, became law. before revocation’

N of dealer s supervised telease and before conduct leading to revocatlon because § 3583(h) has imposéd no new burdens :

vupon dealer Umted States v Floyd (1 999 SD Tex) 65 F Supp 2d487: .

54, Imposmon of mcarceratlon and supemsed release

‘ Under version of 18 USCS § 3583 (later amended) in effect prior to September 13 1994 Federal D1str1ct Courts are, -
authonzed pursuant to /8 USCS §°3583(e)(3)--which authorizes sentencing court to (1) revoke conv1cted accused's

term of supervised release upon violation of condition of release, and (2) require accused to serve in pnson all or part of R

term of supervised release without credit for time previously served on postrelease supervision--to impose -additional
term of supervised release following further incarceration, as (1) text of § 3583(e)(3) does not speak directly to question
* whether District Court has such authority; (2) from purely textual perspective, more plausible reading of §.3583(e)(3)
leaves open poss1b111ty of supérvised release after reincarceration, because (a) under parole scheme which supervised

. release replaced, new term of parole could have followed prison sentence imposed. after revocation of initial parole ,

terin, (b) it is fair to suppose that absent textual bar, parole's replacement--superv1sed release--was meant to leave open.

possibility of further supervised release, (c).term "revoke" is. not bar to.such reading; and (d) there is 0o other such bar;

(3) such readmg serves evident congressional purpose to improve odds of successful transition from prison t6 l1berty,

' (4) forbidding reimposition of supervised release after revocation and reimprisonment would be fundamentally contrary .
- to congress1onal aim to use District Courts' discretionary ]udgment to allocate supervision to those releasees who - ,

needed supervision most; (5) idea that sentencing court should have authonty to sub]ect remcarcerated prisoner to' fur-
: ther superv1sed release has support iit pre-Federal Sentencmg -Guidelines practice with respect to nondetent1ve monitor-

. ing; and (6) traditional rule of lenity in interpreting criminal statutes——thch rule apphes only when equipoise .of com-

~ peting reasons ‘cannot otherwise be resolved--does not demand contrary result. Johnson v United States (2000) 529 US:

694,146 L Ed2d 727,1208 Ct I 795 2000 CDOS 3775, 2000 Dazly Journal DAR 5043 2000 Colo J CA R 2679, 13
FL W Fed S -308.

Once d1stnct court has revoked term- of superv1sed release under 1 8 USCS § 3583(e)(3) and 1mposed some term of

T 1mpr1sonment term of release no longer exists, and court has no statutory authority to impose any superv1sed release S

S followmg imprisonment.- Umted States v Williams (1 993, CA]] Ga) 2 F3d 363 7FL WF ed C 760..

Disjunctive wordmg of 18 USCS § 3583(e)(3) and (4). precludes 1mpos1t10n of prison"term and new superv1sed re-
. -lease term which together exceed ongmal supervised release term upon revocatlon of superv1sed release. Unzted States

‘ v Stewart’ (1993, CA8ND) 7 F3d 1350

L Newly enacted /8 USCS § 3583 (h), wh1ch expressly allows d1str1ct courts to impose revocat1on sentence cons1st1ng o
.of both imprisonment and supervised release, did not indicate that court of appeals previous nnsmterpreted § 3583(e) by
.. holding that révocation sentence under § 3583(e) may include imprisonment and. superv1sed release, but rather new leg-

. islation was 1ntended to confirm court's interpretation of pnor law. Umted States v Hartman (1 995 CA8 Neb) S7F 3d

. Appeal concermng whether defendant's violation of superv1sed release under 18 USCS §3583 was a Grade B or
. Grade C offense was not moot, desplte expiration of prison term of defendant who was sentenced upon revocation of
superv1sed release to 6 months' imprisonment and additional. 30 months superv1sed release since ]udge could have sen-
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S tenced defendant to 4 months' 1mpr1sonrnent and shorter term of superv1sed release Umted States v T rotter (2001 CA 7 it
g ‘Ill) 270 F3d 1150 cert den (2002) 534 US 1166, 152 L Ed2d 123 1228 .Ct. 1181 SR

When defendant, with respect to same underlylng offense 18 be1ng resentenced follow1ng second revocat1on of h1s e

superv1sed release, 18 USCS § 3583(h) requires district court, ini calculating defendant's second post revocation sen-

- tence; to subtract term of imprisonment that was 1mposed upon defendant follow1ng first revocation of his superv1sed

release from total amount of supervised release ongmally authorlzed by statute for underlymg crime.. Umted States v

:Maxwell (2002, CA4-NC) 285 F3d 336.

3 Under 18 USCS'§ 3583(e)(3), given: that defendant had already served ten months pursuant to sentence lmposed for -
his first violation of supervised release, district court's sentence for second violation of supervised release should not

1 have exceeded fourteen months. United States v Swenson (2002 CAI 0 Utah) 289 F3d 676. S

D1str1ct Couirt cannot s1mply bypass 18 USCS $ 3583(e)(3) and 1mpose comblned sentence of re1mpr1sonrnent and

“additional supervised release in excess of original term of supervised release by sentencing defendant under 1 8 USCS § R S
: 3583(a) United States v Russell (2003, CA7 Ill) 340 F3d 450. : <

_ Court of Appeals for E1ghth Circuit. overrules U S v St John 92 F.3d 761 (8th Czr 1 996) wh1ch construed words"‘ ) _
*Mterm of supervised release" in /8 USCS § 3583 to mean "térm of superv1sed release in original sentence rather than O
- maximum authorized term of superv1sed release " Umted States v Palmer (2004 CAS8 Iowa) 380 F3d 395..

Pursuant to /8 USCS $3583(h); upon revocat1on defendant may be sentenced to both 1mpr1sonrnent and further
term of supervised release; for those defendants whose offerise of conviction-occurred after 1994 changes, available
supervised release term is.not measured by term that is initially 1mposed by district court, but by term that is authonzed -
in 18 USCS § 3583(b) for offénse of conviction, minus aggregate amount of any revocation terms of 1mpnsonment
United States v Palmer (2004, CA8 Iowa) 380 F3d 395, ‘ S o “ :

.. Sixth’ C1rcu1t held that district court s 18 USCS $ 3583(e)(3) author1ty to 1mpose superv1sed-release term to follow
posnevocatlon prison term was not extmgurshed simply because ‘that prison term was maximum one. Umted States v ‘

- Vanhoose (2006, CA6 Ohio) 437F3d 497; 2006 FED App 48P.

Amendment of 18 USCS $ 3553(a)(4)(B) in 1994 which added phrase "or pol1cy statements;" d1d not render Sen—

' '_ tencrng Guldellne § 7B1.4 policy statement binding on sentencmg courts; thus, when resentencing defendant for violat-

ing terms of supervxsed release, district court may impose up to maximum sentence of imprisonment allowed by 18 .

_USCS § 3583(6)(3) Unzted States v Bruce (2002, App DC) 350 US App DC 417 285, F3d 69.

Defendant's attempt to deprive his original drug conspiracy sentence of 1ts normal force and effect by argurng, dur-' o

ing proceeding to revoke his supervised release after he tested positive twice for cocaine, failed to attend counsehng, ,
“left his residence, and quit job without notifying parole officer, that ongmal sentence violated Apprendi, was very defi--

nition of collateral attack; defendant's original offense conviction was undrsturbed by Apprendi and defendant was
guilty of Class B felony, authorizing minimum revocation sentence of three years 1mpr1sonment Unzted States v Ham- &
ler (2003, SD WVa) 289 FSupp 2d 764 L '

Unpubhshed Opmlons

Unpubllshed In l1ght of d1str1ct court's dec1s1on to sentence defendant to.maximum terrn of 1mpr1sonment for revo- -

"catlon of his supervised release, district court erred by also imposing one- year term of supervised release; as defendant's -
- offense was class D felony, maximum term of imprisonment that he could receive upon revocatlon of supervised release v
©, was two years. Unzted States v Willis (2004, CAS Tex) 117 Fed Appx 362 ‘

-55. --Partrcular sentences

Under version of 18 USCS $ 3583 (later amended) in effect prior to September 13 1994 ‘Federal Dlstnct Court in

“revoking convicted accused's term of supervised release for violating conditions of his releasé and in Sentencing accused

to servé 18-month prison term, does not exceed. court's authority by ordenng accused to be placed on additional term of . .

' ‘supervised release for 12 months following imprisonment--where (1) District Court is authorized under 18 USCS § .
- 3583(e)(3) to (a) revoke term of supervised release, and (b) require person to serve in prison all-or part of term of super-:
- vised release without credit for time prev1ously served on postrelease supervrsron, (2)in orderlng additional superv1sed o
' release District Court cites no authority for such order; (3) 18 USCS § 3583 (h)--which has been added to § 3583 subse- ’
e quent to accused’s convrctlon and which exphcrtly glves Drstnct Courts power to impose another term of superv1sed

;

g0
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5 release follow1ng re1mpr1sonment—-does not apply retroact1vely, (4) therefore no issue concerning violation of Constltu—'

Court to 1mpose supervised release following recommitment. Johnson v United States (2000) 529 US 694, 146 L Ed 2d o : -
727 120 8 Ct 1795, 2000 CDOS 3775 2000 Dazly Journal DAR 5043 2000 ColoJ C 4 R 2679, 13 FLW Fed S 308

‘ 18 USCS $ 3583(h)--Wthh as added by 1994 amendment, expl101tly g1ves Federal District Courfs power to' 1mpose ST

another term of supervised release following convicted accused's relmpnsonment for having violated conditions of ¢ ac- i

- cused's initial release--does not apply retroactively, as (1) absent clear statement that Congress 1ntended retroactive ap- P S
* plication, Supreme Court doés not give such effect to statutes burdemng pr1vate interests; (2) leglslatlve decision to- alter_ "

.. rule of law previously established by interpretation by majority of Federal Couns of Appeals--to effect that District -

S Courts had no statutory authority for supervised release after | revocation and reimprisonment--does not mdlcate when or.

“how that legislative decision was intended to take effect; (3) there is no indication of retroactive purpose in omissionof "~ .= -
express effective date from statute because, absent clear dlrectlon by Congress to contrary, when statute’ ‘has no effectlve__.: o
* date statute takes effect on date of enactment; and (4) Congress gave no clear indication that- Congress believed that §

. 3583(h) would naturally govern sentencing proceedings for v1olatlons of superv1sed release that took place after stat--

ute's enactment. Johnson v. United States (2000) 529 US. 694, 146 L Ed 2d 727 120 S Ct 1795 2000 CDOS 3773, 2000‘, Lo L
Daily Journal DAR 5043 2000 Colo JCAR 2679, 13 FLWFedS 308 ; E L

Dlstnct Court had no statutory authorlty to revoke or1g1nal 3 year max1mum term of superv1sed release 1mpose 6
-month sentence, and then sentence defendant to second 3 year term of superv1sed release Umted States V. Wzllzams
(1992 ‘CAll Fla) 958F2d337 6FLWFedC433 ' » -

, Total revocation sentence of 16 months in pnson to be followed by additional term of superv1sed release equalmg __ ‘
-réemainder.of or1g1nal four'year term of supervised release, which. would leave defendant w1th additional superv1sed re- o

- lease term of some six or seven months after prison ‘term, was less than two years ‘and was: -valid, even if prison and su-

- CA8 Minn) 37 F3d 1342

pervised release components of revocatlon sentence could not total more than three years. Umted States v Wzlson (1 994, . o

“Court's 1mpos1t1on of sentence upon revocatlon of defendant 'S superv1sed release that 1ncluded both terrn of im- ..o
pnsonment and term of supervised release did not violate ex post facto clause, even though 18 USCS. § 3583(e) does not -
.-authorize superv1sed release upon revocation of supervised release and § 3583(h), which does authorize superv1sed re- .
- lease upon revocation of supervised release, was not in effect at time offenses were committed, since defendant is not:
‘ potentlally subject to increased penalty under newly enacted 18 USCS § 3583 (h); maximum period: that defendant's:

o freedom can be restrained upon revocation of supervised release under new law is either same as, or poss1bly less than

under prior law: United States. v.St. John (1996, CA8 Mo) 92 F3d 761 (criticized in United States v Hale (1997, CA7 .
107 F3d 526) and (criticized in United States v Shorty (1998, CA7 Ill) 159°F3d 312) and (ovrld in part. as stated i in, criti-
‘cized in United States v Palmer (2003, CA8 Iowa).77 Fed Appx 919) and (ovrld in part by Umted States v Palmer L SR
(2004 CA8 Iowa) 380 F3d 395) and (ovrld as stated in Unzted States v Holt (2004, CA8 Ark) 114 Fed Appx 762) o R

Appllcatlon of 8. USCS K) 3583(h) which subjected defendants to sentences of both 1ncarceratlon and addltlonal

* -terms of supervised reléase after révocation of their original terms of supervised release, violated Ex Post Facto Clause,
. because § 3583(h) was enacted after defendants comm1tted their underlying crimes and its application exposed them to -

greater pumshment than law in effect at time crimes were committed, under which additional term of superv1sed release - -
..-could not be imposed followrng imprisonment. United States v-Collins (1997, CA9 Wash) 118 F3d 1394, 97 CDOS
5434, 97 Daily. Journal DAR 8801 (cntlclzed in United States v. Withers (1997, CA7 1ll) 128 F3d:1167) and (cntlcrzed :
in United States v Page (1997, CA6 Ohio) 131 F3d 1173,.1997 FED App 353P) and (cr1t1c1zed in United States v Davis.

" (1999,-CA6 Tenn) 1999 US App LEXIS 2008) and (cntlclzed in United States v Bivens (1999, CA6 Ohio) 1999 US.App. .

% 'LEXIS 8389) and (criticized in United States v Clawson (1999,CA6 T enn) 1999 US App LEXIS 8621) and (criticized in
. United States v.Pate (2000, CA4 Va) 2000 US App LEXIS 463) and (criticized in United States v T errell:(2000, CA6 '_-
- T enn) 2000 US App LEXIS 2444) and (criticized in United States v Russell (2003 CA7 Ill) 340 F3d 450) :

Sentencmg defendant under 18 USCS § 3583(h) whrch permrtted defendant to be sentenced to term of 1mpnson- e
ment and additional term of superv1sed release upon revocation of his supervised release, rather than under § 3583(e),
.. which permits court to revoke individual's remaining supervrsed release and extend period. of supervised release or re-
. quire individual to spend remainder of superv1sed release in pnson did not violate the Ex Post Facto Clause, since - K
. ""amount of total restraint to which defendant was ‘subject remained constant, and potential for additional successive o R
' revocation sentences was too remote and too theoretical to rise to level of violation. United States v Shorty (1998, CA 7.
Ill) 159 F3d 312 cert den (1999) 526 Us 1147 143 LEd 2d 1035 119 S Ct 2024. -
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Dlstrlct court properly sentenced defendant to custodlal term followed by two-year term of supervised release upon
, revocatlon of her probation pursuant to /8 USCS § 3583 and 18 .USCS §.3565, notwithstanding defendant's'claim that ¢
amended § 3565 allows for custodial sentence, but not term of superv1sed release. United States v Vasquez (1998, CA9 o

o Cal) 160 F3d 1237 98 CDOS 8484, 98 Da11y Journal DAR 11793

Because dlstrlct ¢ourt sentenced bank robbery defendant to maximum term of 1mpr1sonment avallable followmg

L revocation of defendant's original term of supervised release under 18 USCS §-3583(e)(3), court's imposition of addi:-

l . tional one year term of superv1sed release violated 18 USCS § 3583(h) under § 3583(h) court may impose- term of su-

. perv1sed release ifand only if defendant is sentenced to-term of imprisoriment that is less than max1mum térm allowed

* under § 3583(e)(3). United States v Davis (1999, CA6 Ohio) 187 F3d 528, 1999 FED App 293P.

“Two year term of supervised release, which was imposed after defendant's supervised release had been revoked a:
" ‘second time, exceeded statutory maximum under /8.USCS § 3583(h) of eighteen months; maximum term of- superv1sed
" release is term of superv1sed release authorized for original conviction (three years), less any term of i 1mpnsonment that -

" “was imposed upon revocation of supervised release, which includes prison term in current revocation sentence (twelve’ Bt

months) together with all prison time served under any Prior ] revocatlon sentence (s1x months) Unzted States v Brmgs
Plenty (1999 CAS8 SD) 188 F3d 1051 L ‘ . ‘ :

, .Defendant's revocatlon sentence of one year of pnson and two. years of superv1sed release a total of three addi--
tional years under government restraint, violates Ex Post Facto Clause, since under law at time of defendant's original-
-~ conviction, 18 USCS § 3583 (e), defendant would have only been eligible for two add1tlonal years of. govemment re- .
. stramt Umted States v Eske (1 999, €47 Wzs) 189 F 3d-536. ‘ -

:Upon revocatlon of defendant‘s three- ~year or1g1nal term of superv1sed release d1str1ct court properly sentenced de—

© fendant toa new. elghteen morth term of 1mpr1sonment and a new three-year term of superv1sed reléase because term of
' 51mpr1sonment was less than the maximum term of imprisonment (three years) authorlzed by 18 USCS § 3583 (e) 3 ) fora.
, class B felony United States v Samour (1 999 CA6 tho) 199 F 3d 821 1999 FED App 422P :

Where defendant s or1g1nal offense was Class D- felony, d1str1ct court properly sentenced ‘her under 42 USCS §
408(a)( 7)(B) and 18 USCS. § 3583(e)(3) and (h) to. 18 months. imprisonment upon revocation of superv1sed release..
United States v Tyrolt (2001 CAI0 Colo) 246 F3d 683 reported in full (2001 CAlO Colo) 3Fed Appx 874 2001 Colo -
- JCAR 739 .

s Upon revocatlon of defendant's superv1sed release wh1ch was 1mposed in addition to defendant s 70 month pr1son , S
" . term for bank fraud, 18 USCS § 1344, district court exceeded its authority under /8 USCS § 3583(e)(3) by sentencing

defendant to combined term of reincarceration and add1t1onal supervised release 22. months more than his original 60- P

month term of supervised release; under 1988 version of § 3583(e)(3), combined term of reimprisonment and. addltlonal
: superv1sed release could not exceed ongmal term of superv1sed release Unzted States v Russell (2003 CA7 Ill) 340 F3d
45 0. o . SR o

Under 1 8 USCS s 3583 (h); tr1al court was empowered to 1mpose new term of superv1sed release that could not ex-
ceed five- year maximum term of supervised release- that was authorized i in 18.USCS § 3583 (b) for defendant's offenses g
of conviction, minus 12-month term of imprisonment that was imposed on revocation; maximum available termof su-

- pervised release was difference of two, which was 48 months because 36-month term of superv1sed release imposed
. fell well w1th1n that boundary, defendant's new sentence was afﬁrmed Umted States v Palmer (2004 C4s: Iowa) 380
.‘F3d 395. . , , : SRS .

. In case where defendant was conv1cted of possess1on w1th mtent to d1str1bute crack cocaine, because 50- month
term that trial court imposed on defendant did not exceed. his original sentence of 120 months' imprisonment followed
by 60 months' supervised release, trial- court's action was appropr1ate because trial court could, upon revoking term of

supervised release under 18 USCS $ 3583 (e)(3), sentence: defendant to serve combined term of re- imprisonment:and
additional supervised release so long as that sentence did not exceed original term of supervised release, which in this

. case was 60 months; therefore, there was no plain error in 50- month sentence that tr1al court' 1mposed at second revoca-. .

tion hearing. UnttedStates vRogers (2004, CA7 1ll) 382F3d 648, B e e A

~Convicted cocaine distributor's second term of superv1sed release is. vacated where court revoked dlstrlbutor s first:

" -supervised release term--after completlon of 16 months’ 1mpr1sonment——and sentenced him to term of 9 months' incar-

~ ceration to be followed by remainder of his term of superv1sed release because combination of re- 1ncarcerat1on and .
further superv1sed release is not one. of llsted OpthIlS under 18 USCS §$3583 (e) and use of dlsjunctlon r" between
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{ statutory optlons precludes court from combuung ch01ces to create hybnd sentence Umted States v Johnson ( 1992, ED'
‘M0)791FSupp242 S . o

~ Convicted felon's superv1sed release w1ll not recommence: followmg mcarceratlon for v1olat1ng terms of superv1sed

/v : ,release where felon violated supervised release order through writing insufficient checks, disorderly ¢onduct, and driv-
. - --ing under influence of alcohol, because 18 USCS § 3583(e) prohibits recommencing original period of superv1sed re-
L lease after term of incarceration is ordered. Umted State v Clown (1 992 DC SD) 794 F Supp 338.

Defendant is commltted to federal custody for term of 12 months consecutive to any other sentence to be followed

" by term of supervised release equal to unexpired remainder of. his initial term of supervised release, where he st1pulates :
* to'commission of simple assault, failure to'report to probatlon officer; use of controlled substance; and unsuccessful
o d1scharge from drug treatment program, because court must revoke superv1sed release of former bank robber and sen- _
~ . tence him in accordance with his criminal history and current situation. United States v Thompson (2001, ED Pa) 1 44 F S

Supp 2d 96 7 pet1tlon £r, fmdrngs of fact/conclusions of law (2003, ED Pa) 240 F Supp 2d 325.

Possessor of stolen mail, who has already had probatlon revoked for v1olat1ng his home detentlon COndlthIlS now

~-has his superv1sed release revoked and is sentenced t0 9. months"imprisonment followed by period of one year of super-

vised release, because he (1) failed to attend 37 scheduled appointments with his probation officer, and (2) failed to

make monthly court—ordered restitution payments of $ 375. United States v Allen’ (2001 ED Pa) I52F Supp 2d 826.

Defendant was sentenced, pursuant to 18 USCS §.3583(e)(3), 10 18 months 1mpnsonment fOIIOWed by 18 months
superv1sed release upon revocation of his supervised release because he continued to use alcohol and consistently
thwarted rehabilitative attempts to correct problems in his life, he was unwrllmg to address his admitied addiction to-.
alcohol, defendant could not control his drinking in community setting, and sentence above guldellnes range of 6-12:

. months was necessary because defendant was in need of intensive-inpatient substance abuse treatment and mental health -
- counseling that could have been provided best by Bureau of Przsons 500-hour Reszdentzal Drug h reatment Program
" United States v Wolvzn (2004 WD Wls) 339 FSupp 2d 1062. : s

' -,Unpubllshed Opmlons 2

Unpubhshed District court applied requ1rement inl8 USCS § 3583 (h) that any term of 1mpr1sonment 1mposed pur-
suant to revocation be subtracted from statutorily authorized term of supervrsed release, but apparently did not recog-

" nize § 3583(h) proh1b1ted imposition of any superv1sed release at all; in 'sum, district court erred, error was plain, ruling’ 8
... affected defendant's substantial rights, and fairness of proceeding - was seriously affected, resulting in'vacation of partof = .
Judgment 1mposmg superv1sed release. Unzted States v Corvo (2006 CAIIF la) 2006 US App LEXYS 1 586 v ’

- Unpublished: Impos1tlon of superv1sed release followmg maxrmum 24- month prison term pursuart to 18- USCS §

' 3583(h) for defendant's violations of conditions of his superv1sed release:was error because although there was nio vio-
'~ lation of Ex Post Facto Clause, /8 USCS § 3583(h) permitied imposition of. supervised release only where. d1str1ct court ...

1mposed less than ‘maximum prison term Umted States v Brown (2006 c46 Mzch) 2006 US App LEXIS 1708. -

Unpubhshed In light of defendant's adnussron that he vrolated terms of his superv151on there Was no error by d1s- -

* trict court in revoking his supervised release; further, erght—month term of incarceration imposed. by district court was

within adv1sory guideline range and was reasonable; and 42-month term’ of supervised release imposed following eight-
month revocation sentence was within statutory maxrmum and was not plamly unreasonable Unzted States v F lzppen '

_ (2006 CA4 NC) 2006 US 4pp LEXIS 5215. .

: Unpubhshed Where defendant‘s superv1sed release was revoked due to pos1t1ve aid mrssed drug tests, six- month SRR
: senterice imposed was reasonable because (1) policy statement in USSG §, §7B1.1(a)(3) and 7B1.4(a) suggested that . ..
_-range of three to nine months was appropriate range for defendant who was originally convicted of Class C felony and

who was in criminal history category I, and (2) district Judge was required to revoke defendant's supervised release and” -

" _six-months' 1mpnsonment was within guldelme range United States v Wortman (2006 C410) 2006 US App LEXYS

12457

Unpubhshed Revocatlon of superv1sed release and sentence of 24 months 1mpr1sonment was afﬁrmed as 24- o

* ‘month term of incarceration was within advisory sentencing guldehnes range and was reasonable (I8 USCS §. -
S 3583(e)(3) USSG § 7B1.4(a)); also, 24-month term of supervised release imposed followrng revocation sentence was _—

~ within'statutory' maximum and was not plainly unreasonable 8 USCS § § 3583 (b) (h) 3742(a)(4)) Umted States Voo
Maultsby (2006, CA4 NC) 2006 UsS. App LEXYS 1 9208 o
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Unpubl1shed Six month terms of re- 1mpr1sonment and new four and two year supervrsed release terms, imposed
- on defendant following revocation of his original supervised release terms were reasonable and were within statutory: -
.- maximums allowed under 18 USCS § 3583 because (1) pursuant to. § 3583(e)(3) district court.could i 1mpose up to three
* . and.two year'supervised release terms because defendant's underlying /8 USCS §§ 2113(a), 211 3(d), 924(c)( 1), bank "~ .
frobbery and related firearm possession offenses were Class B and Class D felonies; (2) 1994 version of 18 USCS §
3583, which was in effect when deféndant was convicted, was appl1cable to his case, and it prov1ded that district court

~ could imposé new terms of supervised release after revocation, provided that combined term of re- 1mpnsonment ‘and -

o supervised release did not exceed his original superv1sed release terms; (3) six month re-imprisonment terms, combined ‘

with new supervised release terms, did not exceed defendant's ongmal five and three year terms of supervised release; .
- and (4) six month terms of re-imprisonment were within applicable federal guidelines range and were not unreasonable
United States v Danzels (2006 CA7 Wis) 2006.US App- LEXIS 21 610. ' :

Unpubl1shed Where defendant's supervised release " was revoked based on conv1ct1on wh1ch was based on gu1lty
’ plea to conspiracy to possess with intent to distributée 50 or more grams of cocaine base, he was properly sentenced un: -
“der 18 USCS' § 3583(e)(3) t0.18 months in prison and three years of supervised release: because ‘sentence was notunrea- -

sonable in light of admitted violations and it was appropriate based on leniency defendant received-in past and. based on . |

hrs repeated violations. United States v Jenkzns (2006, CA4. Va) 2006 US App LEXIS 26860

Unpubllshed Defendant's sentence was affirmed, as sentence did. not exceed statutory maximum, / 8 USCS §
3583(h); because defendant. was convicted of Class C felony, district court was authorized to sentence her to 28 months.
of supervised release following eight-month prison sentence received upon revocation, 8 USCS § 13241 8 USCS § §
‘ 3559(a) and 3583(b)(2). United States v Slfuentes (2006, CAS Tex) 2006 Us App LEXIS 27528

Unpubhshed No plain errorresulted in calculat1ng defendant’s post—revocat1on sentefice because ne1ther statutory
alanguage nor controlling precedent established that time spent in community corrections center (CCC)-on superv1sed :
release amounted to 1mpr1sonment for purposes of 18 USCS § 3583(h) and residence i in.CCC did not effect: revocat1on o
of or1g1nal term; court was entitled to order any condition it considered to be appropnate for superv1sed release, and

“USSG § § 5D1.3 and 5F1.1 also pernutted defendants to serve port1ons of the1r terms of 1mpr1sonment in C CC Umted ,
States v Arias (2005 CAll Fla) 153 Fed Appx 577 - . - . :

Unpubllshed Defendant did not have due process r1ght to notice of evrdence on wh1ch d1stnct court nught rely to
exceed recommended U.S. Sentencmg Guidelines Manual range and i 1mpose statutory maximum of 36 months" impris- -
. onment to be followed by 24 months' superv1sed release on revocation of defendant's or1g1nal term. of supervised release
" ‘under 18'USCS § 3583; defendant received sufficient not1ce that he faced 36- month sentence by vn‘tue of statute under S
which he was convicted. Umted States v Dazgle (2005 CA5 La) 131 F. ed Appx 435.

Unpubhshed D1str1ct court did not commit plain error when if exceeded ‘recommended U.S. Sentencmg Gu1delmes I

' ‘Manual range and 1mposed statutory maximum of 36 months' imprisonment to be followed by 24 months' superv1sed

‘reléase on revocation of defendant's original term of supervised release under /8 USCS § 3583 where district court gave .1

‘consideration to. recommended guideline sentence but determined that it was not sufficient in light of defendant's behav- -
‘ior during period of superv1sed release; district court was not bound by recommended gurdelme sentence Umted States

v Daigle (2005, CAS La) 131 Fed Appr 435,

Unpubllshed District court d1d not commit plain error when if exceeded recommended U.S. Sentencmg Gu1del1nes
- Manual range and imposed statutory maximum of 36 months' imprisonment to be followed by 24 months' superv1sed
- release on revocation of defendant's original term of supervised release under. 18 USCS § . 3583 because district court . -
was permitted to consider defendant's need for anger management counselmg in determlmng hrs sentence Umted States_
v Dalgle (2005, CAS La) 131 Fed Appx 435. : '

... Unpublished: Sentence of 10 months' 1mpr1somnent and 2 years' supervrsed release 1mposed on revocat1on of de-
fendant's term of supervised release which was imposed as‘part.of his sentence for conviction of being 1 felon in posses-
sion of firearm, Class C felony, was affirmed because sentence was reasonable; district court. cons1dered appropr1ate
" factors in ‘imposing révocation sentence; prison term was within limitation of 2 years' imprisonment authonzed by 18 -
“- USCS § '3583(e)(3), and supervised release term was w1th1n l1m1ts prescr1bed by § 3583(h) Umted States v Bales (2005
CA8M0) 139 FedAppx 770 B . v By

56. Fine R
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Court, when it revoked defendant's superv1sed release and 1mposed additional pnson term pursuant to / 8 USCS §

3583, did not err.in also requiring defendant to pay fine, even. though payment of fine was one of spec1al cond1tlons of
“supervised release. Umted States v E, zcke ( 1995, CA 70 52 F3d 1 65 »

57. Mlscellaneous

Upon revocatlon of defendant‘s supervised release district court: lacked authonty under 1 8 USCS § 3583 to order
defendant, who was convicted of reentering UJ.S. after havmg been deported deported or to order h1m detamed by INS

* without bond pending his deportation. Umted States v Aimufa (1997, CAI 1Ga) I22F 3d 1376.

" Defendant could serve total of sixteen months in pnson after nine- month sentence was 1mposed for vrolatmg h1s

' v, superv1sed release, even though statute under which he was convicted prov1des for " 1mpr1sonment not. exceedmg one '

year," since 18 USCS § 3583 authorizes punishment in.addition to punishment authorized under substantive statutes, B
notwithstanding defendant's claim that either he should have been indicted by grand jury pursuant to Grand Jury Clause _

. of Fifth Amendment or jury trial was required for revocation of his: superv1sed release pursuant to pet1t Jury Clause of +

T Sthh Amendment United States v.Colt (1997, CA7 Wis) 126 F3d 981.

‘ D1str1ct court properly consideréd defendant's prior conviction, wh1ch made h1m sub_]ect as repeat offender to two -
year prison term, in determining for sentencing purposes that defendant's § possession of manjuana in v1olat1on of super~

- vised release under /8 USCS § 3583 was a Grade B offense with a term of prison exceedmg one-year.: Unlted States'v
- Trotter (2001, CA7Ill) 270 F3d 1150, cert den (2002).534 US 1166, 152 L Ed2d 1231228 Ct 1181

" District court's 1mpos1t10n of 24-month consecutive sentence because defendant violated cond1t1on of his superv1sed '

. release when he was convicted on second charge was not abuse of discretion and sentence 1mposed was w1th1n limits set :
-‘forth in. 18 USCS.§ 3583. United States v-Rodriguez- Favela (2003 CA8 Minn) 337 F3d 1020. :

In action in which defendant's 1mt1al sentences ran concurrently and his sentences after his superv1sed release. was
revoked ran consecutively, district court did not err by imposing. consecutive sentences where (1) /18- USCS §. 3584(a)
plainly permitted district court to impose sentencés of i imprisonment concurrently or consecutively; and (2) nelther 1 8
USCS § 3583(e) nor 18 USCS § 3624(e) limited § 3584(a) Umted States v Dees (2006 CA3 Pa) 467-F3d 847.

Petitioner is not resentenced, where he was sentenced after d1stnct court held in earller case that Sentencmg Guide- -

. lines were unconstitutional, where Supreme Court later declared Guidelines constitutional, anid where petitioner was

resentenced and corrected sentence was imposed under Guidelines, but where judgment and commitiment order errone-
.ously reflected that petitionier was resentenced based on violation of probation, because it is clear that résentencing was -
“because of holding that Guidelines were constitutional, not for violation of probat1on 80 resentencmg d1d not v1olate 1 8 L

~USCS§ 3583(e). Cruz v United States (1994, SDNY) 863 FSupp 154. .

. Federal firearms convict has h1s superv1sed release revoked and must serve year in pnson Where he has prior con-"
trolled substance offense, failed.to participate in substance abuse program, been conv1cted of assault and latceny, driv- .
ing on suspended license, and driving under. influence ofalcohol, and been caught in possession of marijuana and crack,
because convict admits he is drug abuser and has now sought add1t1onal counselmg United Statesv Wallace (2000 DC .
Kan) 90 FSupp 2d 1196 RS g

o Unpublrshed Opmlons

Unpublished: When district court revoked defendant‘s superv1sed release and sentenced h1m in part to part1c1pate in

" counseling program at discretion of his probation officer, district court committed plain error, as delegating to probat1on i

office authority to decide whether defendant would part1c1pate in program was violation of U.S. Const. art. III United ~

" '-‘States v Hunt (2006,-CA11 Fla) 2006 US App LEXIS 2053.

Unpubhshed In affirming order of- d1stnct court that revoked defendant s supervised release and 1mposed 24-month

*term of i imprisonment, court concluded that Booker had no impact on prov1s1ons of Sentencing Reform Act, specifically

18 USCS § 3583 that governed superv1sed release and found no revers1ble error. Under Seal v Under Seal (2006 CA4 -

i Va) 2006 USApp LEXIS 5936.

Unpubhshed Since there was poss1b1l1ty that d1stnct court m1ght alter'inmate's per1od of superv1sed release pursu- ,‘
ant to 18 USCS §3583(e)(2),if it determined that he had served excess prison time; sentence was vacated and re-
manded United States v Hernandez (2006 CA5 T ex) 2006 US App LEXIS 6876. »
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, Unpubl1shed Where defendant's superv1sed release was revoked due to positive and missed drug tests, it was not
abuse of discretion to deny defendant placement in residential substance treatment program, because 4)) substance
© abuse program defendant undertook while in pnson appeared ent1rely ineffectual, and (2) defendant refused to acknowl-
edge that defendant had senous problem with drug abuse Unzted Statés v Wortman (2006 CAl 0) 2006 US, App LEXIS -
1 245 7 , ‘

Unpubl1shed District court did not err when it 1mposed 60 month pr1son term on defendant after it revoked l‘llS su-

» . pervised release where (1) defendant was serving 60 month superv1sed release term when his release was revoked; (2)

defendant could not assert ex post facto claim, arising out of his post-revocation sentence, because that sentence was not
. greater than what was allowed under 1990 version of /8 USCS § 3583 ©)3);(3) district court properly. concluded that
offenses that led to revocation of supervised release were Grade A violations under USSG § 7B1.1 (a)(1 )A)G), (B),

*-because aggravated battery was "crime of violence' that was pun1shable by term-of imprisonment of more than-one year.. -

under 720 Il Comp. Stat. 5/2-7, 720 1ll. Comp. Stat. 5/12-4(e), and possession of firearm by armed career criminal car-
-ried maximum 20 year penalty under /8 USCS §§ 922(g), 924(e) and (4) defendant's sentence was not unreasonable

because district court considered 18 USCS § 3353(a) sentencmg factors before 1mpos1ng it. Umted States y Ingram _
(2006 CA7. 111) 2006 US App LE)HS 27281. \ . . o

Unpubllshed Because U. S Sentencing Gu1delmes Manual ch Seven pol1cy statements are purely adv1sory, appel-
late court reviews sentence imposed upon revocation of supervised release and authonzed under /8 USCS s 3583(e)(3 ).
for abuse of d1scret1on Umted States v Carter (2005 CA4 W Va) 134 Fed Appx 640.

‘ Unpubhshed In rev1ew1ng sentence 1mposed after revocatlon of superv1sed release appellate court uses abuse of
d1scret1on standard Umted States v Muhammad (2005 C44 Va) 124 F ed Appx 789
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| .‘,'Bakke Mary Beth

i From - Lambert AIbertC ,

~ Sent: f Thursday, July 05, 200710 32 AM R, B
To: Fielding, Fred F. - . - N L

. Subject FW.. gaggle foIIow up quest|ons - ’ ‘ . '

~ From: Stanzel ScottM

- Sent: Thursday, July 05, 2007 10: 30 AM
- To: Lambert, Albert.C. ' :

" Cc: Fratto, Tony

Sub]ect gaggle foIIow up questlons

| AII‘—. |

: The gaggle was nearly entlrety -about the leby matter today A few quest|ons that. Tony rec 'd that I'd be
: mterested in your gwdance on: . : : .

.

- Did Fred reV|ew the commutation W|th the thought in m|nd that there could be thlS issue W|th the’ probatlon’> Was ;
-»that consudered” IR ; SEPERRRIE Vs .

'How does the process work for people appIy|ng for commutattons" Do all of those route through DoJ” Is there a
- new. Iook at S|m|Iar cases based on th|s action?.. . : :

Did the PreSIdent or Whlte House staff speak to the Pardon Attorney about th|s matter” v

. He also qot questions about:

- Congressional hearings :
If the Presndent W|I| pardon him, w1ll he have to eat the words about keeplng the other parts of the sentence"

Scott'M. Stanzel l'Dleputy’As,sistant to the President and Deputy Press Secretary | The White House 1'202-456;2673 o

o
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Unlted States Attorney General
PARDONING POWER OF THE PRESIDENT
AUGUST. 11,.1955.

The constitutional pardoning power of the President (At. II, section 2, clause 1).
authorlzes the President, in commuting a death sentence, to attach as a .condition-

“ that the prlsoner shall not thereafter be ellglble for parole or to" receive the

benefits of related provisions of law applicable to military offenders. The
President's action cannot of course, blnd his successors.

h'The condltlon may also be. attached w1thout obtalnlng the prlsoner s consent
thereto :

' -The. PRESIDENT.

MY DEAR MR. PRESIDENT{v

In: connection with the case of John F. Vlgneault you have asked my’ oplnlon as to_
whether you may lawfully attach to a commutatlon of his death sentence to
imprisonment for Life’'or for-a ‘definite term of years, should you decide to grant .

- such commutation, ‘a condition that he shall not be eligible: thereafter for parole
‘or to receive the beneflts of related provisions of law. It is:my opinion that you

» may do so.. However, as you ‘know, your actlon in this regard could not, of course,
“bind any of your. successors. /0 : C

Tt appears that Vigneault, while a member of the Unlted States Army, was convicted
by a general. court-martial of the offenses of murder and of robbery in violation of

) artrcles 118 (4 )-and 122 _respectively, of the Uniform Code of. Mllltary Justice (50
UL is.oCe 712(4);-716). His conviction was affirmed by’ the United States Court of

Military Appeals (United States v. Vigneault, '3 USCMA 247), and a death sentence

ihas been approved, ‘as required by article 71(a) (50 U.. S, .C. 658(a)).

Your. authorlty to. act:in the premises is derlved from Article II, section. .
clause 1 of the co“"t;iuc_,n, providing that the President ' shall have Power to

© Grant Reprieves and Pardons for Offences against. the United States, except in Cases

of Impeachment,’v' That poWer extends to'military‘offenders (l9 Op. 106; see also 4
Op. 432, 11-0p. 19, 22 Op. 36, 27 Op. 178, Winthrop's Military Law and Precedents
(2d ed.), pp. 466-468), and it includes the authority to ‘commute a death sentence'

'to a penalty less than death, including lmprlsonment for life. (Biddle v. Perovich,

2748, S a“u;‘see also In Re Ress, 140 -U. 5. 453; Ex Parte Wefls, 18 Howy 307) .

" 'Moreover, it lS settled that both a pardon-and a:commutatlon of 'a sentence may be

‘granted on condition.  Ex Parte Grossmen, 267 U. S, 87, 120; Semmes v. United:
DCQ(@&, 9% U, 80021, 27 States "Kilein, 13 Wall. 128, 142; Ex-Parte Wells,
supra; ‘United States v) Wilsor, 7 Per 0, 160. ™™ And, the- condition imposed

may be of any nature,'so long as it is not one that is illegal, immoral, or

‘impossible of performance . Lupo v Zerbst supra; .+ Kavalin v. White, 44 F. 2d149
CL{C. AL 10th, 193057 11 0p. A. G. 227, 229, Condltions that have been sustained
‘include the following: - that a life sentence shall begin:to run.;at the date of

commutation of a death sentence (Bishop v. United States, supra)' that the

" priscner, an alien, shall be deported from‘the United.States and not. return (Vitale -
“v. 'Hunter, supra, Kavalin v. White, supra); that. the prisoner shall remaln law=- h
_abiding (Lupo v. Zerbst, supra; United States ex rel. Brazier v. Commr.-of .
‘Immigration, supra; Ex Parte Weathers, supra), and abstain from the use of

©”2007_Thomson/West. No Claim to Qrig.‘U.S.'Govt1‘Works;
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intoxicating liquor ‘(Ex Parté Weathers, suprald
The Federal: courts, so far as . I know, have .not passed on the lawfulness of:a-
.condition that a prisoner shall not be. ellglble to receive the beneflt of the

‘parole systems authorized by Congress. A Federal prisoner serving a sentence in a "~

civilian penal. 1nst1tutlon may’ be released on-parole after serv1ng one~third:of- hlS
»term or after serving flfteen years of a: life sentence or of a sentence of over -

forty five 'years. 18 U. 8. C. 4202. ThlS applles to a mllltary of fender . commltted
“to such-'an institution.. Jones vi. Looney, lO/’?;"gapp.- 24 {D. ."E. DY Mich.

l952§;,McK”1cpt v. Hunter, 98 ?.iSupp. 605 (D, C. Kans., .1951); 'r;tcn V. P"tt/V48_
SFL Supp. 388 {(D. C. M. D. Pa., 1942); 50 U. &. C. 639; Department “of the Army

m
N

NZ2]

‘Regulation 600-~360, 12. With respect to prisoners. confined in-institutions
““Uunder the control of the Army,. Congress 'has"authorized. the Secretary -of ‘the Army to
- establish a parole system. - 10-U. S. C. "1457b. That ‘system provides for .
ellglblllty to parole after service of- one third of the term of confinement or ten ,
“years .of ‘a.life sentence or of ‘a. sentence. of more' than thirty years. Department of ‘
‘Defense-Instruction No. 1325.4, § ITI, P, 2 (January 14, 1955). FNIFN31 -
“'State courts that have con51dered the legality of a- condltlon precludlng parole

have sustalned it. - Thus, the Supreme Court of Callfornla ‘has.held that the .
'constltutlon of that. State authorizes the Governor to commute’ a death sentence’ to»
life imprisonment upon condition that the prlsoner $hall not be ellglble to parole,
'desplte the fact that the Callfornla code permlts parole after seven 'years"
-confinement under:-a life- sentence Green v. Gordon, 39 Calif. 2d:230 (1952}
certiorari denied, "344 U. sS. 830,,13 re Collie, 38 Calif. 24 396 (19527, certiorari
~denied, 345 U, S.-1000. fIn.the'first-cited case, the. court stated (p- 232)

‘' We recently held that a commutatlon of a sentence is'in the nature of al favor

which, undér-article VII, section'l, of the Constitution, "NIFNI may be’ W;thheldv,
" entirely or granted upon such reasonable conditions, - ‘restricticns and* limitation '
as- the goVernor may think: proper, that the: general statutory regulatlons .
frelating to'parole'(Pen Code § 3040 &t seq. ) did not amount to an attempt to
interfere with the governor's power, and that the wlthholdlng of parole upon the
"commutatlon of a death sentence to. llfe 1mprlsonment was -not unreasonable
(In ‘re Co:lle, 38 Calif. 2d 39¢, jéd-*‘q.[zﬂo pP. 2d 275]v\lt is also of
significance that at least one Pre51dent appears: to- have assumed that- the'
imposition of the parole condition was within his constltutlonal authority. In.
1915 Pre51dent Wilson commuted-the. death sentence of James Waupoose to life’ “
' 1mprlsonment upon condition that he waive all rights and ‘beriefits to “which he
_ﬁmlght be entltled under  the parole law; - ‘and “in. the same year the. Pre51dent o
commuted the sentence of Jeff Sharum from 1mprlsonment for-a term of three years o
-and six ‘menths to a term of two "years -and SlX months on condition that he was
not. to have the benefit of the parole law save on the. basis of his orlglnal .
term. Annual Report of the Attorney General, 1916, pp. 338, 343::" An examlnatlon;
“of the flles of “these two cdses. does" not dlsclose that any spec1al study was,
__made of theglegal -aspects:of the questlon » rlh;wv\y
=N Nor do I believe that the p parole laws and regulatlons can be egarded as.a.. . i
llmltatlon upon the President's. pardonlng _power vested in him by the Constltutlon b
“h books are, replete with Statements that Congress. Can’- neltherAcontrolﬁner«\d?” R

E egulate the action . of the Presrdent in.this regard.” See. Ex_Parte Grossman, 267 UL

The Laura, 114 U. 3 41‘, 4 Ex ‘Parte: qarlif‘d, 4 'Wall. 333,
¢ Puehay, 217 Fed. 484, 487 (D, C: W, D. WasH., l%l4‘, Afflrmed
305 -h, 1915); 22 Op. A. G 36 20 Op. 668, 19 Op' 106, 8 Op.. 281, :
93, Op 432 In Ex-Parte Grossman;~ supraT”Chlef“Justlce*Taftt*speakmngvfor the

7 TCBUTE; statedwthatNJ“The Executive can reprieve or pardon all offenses * =% "
condltlonally or absolutely, and this. w1thoutlmod1f1catlon 0L regulatlon by

T
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,Congress, “and in Ex Parte Garland, supra, it was-said that «»ThlS*power of‘the
"PreSldenti1s~not subjectrtOHleglslatlve control‘“—*‘* *~“w*'The~benlgn preroga 3ib
'of"“f7f”“ ' d By ] F restrl tlons 1S
FN[FNS]” In'The Laura, supra, the Court st ed thatlthe Presrdent g Y

constltutlonal power in these respects cannot be“lnterrupted abrldged orglfmlted\

It is clear, moreover, from the hlstory of the parole statute" 1tself that Congress
had ‘no intention ‘of 1nterfer1ng with the President's  pardon authorlty As endcted

in l9lO section 10 provided that néthing in the- act shall be. construed to 1mpa1ru

“the power of the PreSldent of the United States to grant a pardon or commutation in
any .case.’. 36 'Stat. 821 18 U.S.C. (1946 ed. )-723. This prov1s1on does not-. .
appear in the 1948 revision of title 18 Of. the U. S.. Code, and the Reviser's’ Note
to section 3570 of that title,: deallng w1th Pres1dent1al rem1ss1on ofa sentence,
States that the word ' pardon’ - was omltted ‘oas unnecessary in view of. the

pardoning power of the PreSldent under Const. Art. 2, '§ 2; ‘cl..Ll. ‘ This power of
the President is not subject to legislative. control - Ex parte Garland 1866, 4

Wall. 380." And it is also to be noted that- State courts have held -that' the
leglslature S power to enact parole laws is distinct from the Executive's. ‘
constitiutional pardonlng power and that such laws are:not 1ntended to 1nterfere

~with that .power. Green v. Gordon, 39 Calif. 2d 230, supra; Commonwealth .ex rel. -
Banks v.. . Cain, 345 Pa. 581 {(1942); State &x rel. Artorﬂey ”eieral'v. Peters,. 43
Chio"St. 629 (1885). "In the Banks case it was said (p - 585-586) : ' ;

‘' [Parole] is ‘not-an act of clemency,_but a penologlcal ‘measure for the\-
disciplinary treatment of" prlsoners who 'seem capable -of rehabllltlatlon outs1de of
_prison walls. It does not -set aside or-affect the ‘sentence;. the convict remains in
the legal custody of the state and under the. control of its agents; subject at any
time, for breach of condltlon to bé returned to thé peénal institution: -Neither “is a

“.parole a commutation of ‘sentence within the’ meaning of that term in the

‘constitutional provisions. * * * The constitutional power of the Governor to - grant?,'

,pardons and commutations is exclusive, so that . the fact that the leglslature has,

by varlous statutés, given the power :of parole to.the crlmlnal courts, to the boardh

of managers [ete. ] x> * lndlcates that, parole ‘has never been. con51dered as being
w1th1n the category of either pardon or commutation. "The courts in other states
have “held that a parole is- not. a-commutation-as that term is ‘employed in their:

_respectlve ‘constitutions. It is my conclus1on ‘that the statutes .for the parole-
of Federal prisoners no not limit in any manner the PreSldent s constltutlonal
pardoning power. - In. cases 1nvolv1ng a senténce less than death, ' I should- like to

examine ~at such tlme as the situation may arlse, the questlon of the proprlety of

‘dction, where the condition to be 1mposed w1ll reduce the prlsoner s rlghts underva:

"_the original sentence. : .

I. have dealt thus ‘far with the questlon of’ parole There are, however, ' other
provisions of law relatlng to persons sentenced by court- martials. which should be
‘considered. Artlcle Jlta) of the Uniform Code of Mllltary Justice (50 Y. AS. C.
658( aj) prov1des that ‘"No court= martial sentence extending to death * #.%x shall be

._executed until approved by the President’: and that he ‘“may’ suspend the executlon_f

-.of the_sentence or any-part of the sentence, .as approved by him, extept a death
:sentence, Article 74 (a) of the Uniform Code: of Mllltary Justice: (50 T. S. T 661)
authorizes the Secretary of the Army to ! remlt or- suspend any part or amount of
the unexecuted portion of any sentence * * * other than a, sentence’ approved by the
Pres1dent, " and Article 140 of the code,(50 U 736) prov1des ‘that the

" President may delegate any authority. vested in hlm under the code, and - that,he may.
prov1de for the" subdelegatlon of any. .such authorlty On. November 4, 1953, acting
by virtue:of the authorlty conferred by Artlcle 1405 you issued Executive ( Drder _
104%ﬁ, e F R 7F33‘ - By that order there was delegated to- the Secretary of the

‘.© 2007:Thomson/Westf,No Claim‘to'Orig. U.s. Govtf“Works,v' ‘ -
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- Army, .inter alia,'A The- authority vested in the President by Articles'7l( ) and -

74 (a) of the Unlform Code-of Military Justice to.remit or: suspend.any: part or
amount of the unexecuted portion of any sentence extending to death which,
approved,by the President, has been commuted to a less punlshment Also of

significance is 10°.U. 5. C.. 1457 which provides that ‘' Whenever he shall deem such
action merited the Secretary of the ‘Army may..remit the unexecuted portlons of. the
sentences of offenders sent to the United States Dlsc1pl1nary Barracks for ’
.conflnement and detention therein * * *! : Con e o :

The questlon is thus presented whether by virtue of the above ‘the Secretary of the
Army would be entitled, as a- matter Gf-law, either: to suspend.or rémit“the A g
unexecuted portlon of any commuted -seritence of Prlvate Vlgneault ;and thereby ."¢~,, SR
effect his release from confinementj despite a condition that he: shall ‘not be: y*q
hellglble for parole. ' In this regard I have had the"benefit of: the v1ews of the:
Acting' Judge- Advocate General of the Army In;hls:letter of August 2 1955
states as ‘follows: ,

If itris assumed that ‘the Pres1dent by prohlbltlng Prlvate Vlgneault S parole
intends to prohibit his release by any means, I am of ‘the view that Executive. Crde
10498 would be 1mplledly modified by the President's order and that the™ Secretary
of ‘the Army would not be authorized to act under either Article 71ta) or 74 (a) ~to.

 effect Private Vigneault's Army,. actlng under the. further view that the Secretary

'_ w. Perovich, 274 U. §. 480, the Court declined to exténd. this rule to’ the.

. of the Army, &dcting under the provisions of 10 U. C. 1457, would have the
authority to remit the unexecuted portion of Vlgneault s sentence, . provided
Vigneault is serving hlS confinement- in-a . United States Dlsc1pllnary Barracks,
. regardless of the conditions which the Pre51dent might impose if he commutes. the
sentence. However, if the President in his .action should designate a Federal_
penltentlary ‘as the place of Private Vlgneault s conflnement the prov151ons of lO
U. 8.:C. 14507 would not be appllcable *ok & The Actlng Judge Advocate General
continues: ‘
‘. If the term «parole is construed more narrowly and 1is given only'its usual"
~military meaning, -meaning, the proposed action would in no way affect’ the authorlty
~of the Secretary of: the Army to remit or suspend Vlgneault S sentence, since ‘- ','
2parole . i8" not encompassed by either: of those. terms. And he  concludes” w1th the
suggestion that ™ in.the event the Pres1dent commutes- Private Vlgneault S sentence,
© intending to prohibit ‘his release under any- c1rcumstances, * %% in his actlon he

‘include not only the term * parole,’ but also the terms remission’ .and
suspens1on “ In my oplnlon the suggestion . of - the Actlng Judge Advocate General
~'has merit. “Since Vigneault was conv1cted by an Army . court-martial, the prov151ons

~of law discussed above are, of course, relevant .And whatever doubt’s - mlght ex1st
“as-to’ their applicability should. the condltlon for commutation: be’ conflned to
parole they would be removed by adding to, the condltlon the terms remission’. -and:
' suspension.: Nor do I have any guestion as to your ‘authority in this regard '
.BAs T have p01nted out above, your exercise of authorlty in the premises is based:
upon your constitutional pardoning power, and in- my opinion the - statutes discussed .
can’' no more be regarded as a limitation upon that power than the parole laws and
regulatlons . .
The . remalnlng question is whether a condltlonal commutation must be accepted by

the’ prlsoner ~In Burdick v. United States, 23¢ U. ,S"73 the ‘Supreme Court held
that acceptance of a pardon is essential to its valldlty Subsequently, ‘in’ Bi i1

commutatlon of a death sentence to llfe 1mprlsonment statlng, in an oplnlon;,
‘delivered by Justice Holmes. (pp. 487-488): ‘ S .
v { The oppos1te answer would permlt the President to dec1de that justlce requlres
the diminution of a term or a fine w1thout consultlng the conv1ct “but would

f;deprlve h1m of the power in the .most 1mportant cases and requlre hlm to permlt an
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“execution which he had decided ought not to take place unless the change is agreed .
to by one who on no séound principle ought to have any voice in what the laW'should,
~do for "the welfare of the whole. We .are of oplnlon that the reasonlng of’ Rurdr v

‘v. United States, 236 U. S. 79, is not ‘to be extended to .the present ‘case. "The,
Supreme Court of California is perhaps of~the v1ew_that a conditional commutation-
“has to be accepted See ureen V. vcfdo 39 Calif’ 2d 230, supra,.at 232. But

“this view, if such it is,.iis ‘based on the theory, rejected by the+“Supreme Court of
the Unitedetates-in the Perovich case( supra, thata commutatlon may not -be

. impoSed on a prisoner without his consent. .It is also true that Pres1dent Wilson
'in commutlng the death sentence of. James Waupoose to life- 1mpr1sonment (see supra)
E‘requlred the prlsoner to waive the benefits of'the parole laws But- this’ actlon:w
‘was  taken prlor to the dec1s1on in the -Perovich case, and it may have béen’ taken
‘under the bellef that so far as acceptance was: concerned a commutatlon stood oh the
same footing .as-a pardon~-if the .latter required acceptance so did- the former: -
Although no definitive answer fs possible, I think that ‘the Perov1ch decision
‘logically compels the conclusion that the Pres1dent, in commutlng a death. sentence[
can validly attach the condition that the prisoner shall forego parole or
suspénsion-.or remission of the sentence without obtaining the prlsoner -8 consent to'
the condition. Should the ‘priscner withhold his consent, is it .to be supposed
either that the death sentence must be carried out or the condition: withdrawn?
Either alternatlve seems . to . me to be opposed to the reasonlng of the - Perov1ch case
‘that’ in cases like this, the publlc welfare, not his ‘[the prlsoner s] consent
‘determines what shall be done. 274 U.S. at 486, ' :

Finally, I should pornt out that should the sentence be commuted to 1mpr1sonment
for life the prisoner will not be erititled to ' good time’ * benefits accrulng to
prisoners whose records of conduct: show that they have faithfully observed prison
~.rules, 18 U. S. C. 4161, AR 600- 340 On the other hand, if the sentence is commuted'

‘to a definite term of years, the prlsoner will be entitled to be released at the
.»explratlon of his term less the time. deducted for ‘good conduct 8 Ibld
"'Respectfully, ... — -

HERBERT BROWNELL, JR. .

FNI To the same ef

Sl i

fect see’  Bi swqp V. Jnltea StatéSf 223 F. 28582
1555); Vitale v. Hunter, 206 F. 2d 826 A. 10th; 1953) ;. L
92 “F. 24 362 {€. KA. 5th, 1837)," ertlorari denied, 303 U. S.
States ex rel., Brazier'wv. Commr, of rmmvgratvon, 5TL-2d 7162
924); Ex Parte Weathers, 33 F. 24 294 . {(D. C. &. D. Fla., 1929);"Lnanma1
Scott,~ 10" F. 2d 1%6 {(D. C. Conn., 31925}, affirmed; lﬂ F.2d7630.{C. 2d,
certiorari denied, "270 U. S. 657; and see Humbert, The Par doning PoWer'
of the Pres1dent, pp. 22, 27, 47-48. e : : 2 ;
FN2 See also Johnson 'v. Hiatt, 71 F. ' Supp. 865 (D, C. M. D. Pa., 19473,

affirmed 163 F. 2d 1018 (C. A. 3d,. -1947); Innes v. Hiatt, 57 F. Supp. 17 (D.
C. Pa., 1944); and Wiener, The Uniform-Code ‘of Military Justice, pp. 142-145.

FN3 - The Department:of the Arﬁy,advises that. this instruction supersedes-the.
‘criteria for determining parole eligibility set forth in AR 600-630,. and that
pending the publication of a change in that regulation the commandants of
disciplinary barracks were directed on May 2, 1955, to employ the ‘standards
established by the instructionf, & ' S

.FN4 : The Governor -} shall have the power to grant reprleves, pardons, and
vcommutatlons of. sentence kT for all offenses * * * upon such condltlons,
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‘and with. such restrictions, as he may”think prbper»*’*r*wfj-”’

o EN5  In Ex Parte Garland, 1t was held that ‘the Pre31dent hav1ng granted
Garland a full - pardon for all offenses committed by him in connection®with
his participation in the Rebellion, it was not within the constitutional’

1¥power of Congress to inflict punlshment upon him- beyond the reach of the
pardon

41 U.S. Op. Atty. Gen. ’251, 1955 WL 3677 (U.S.A.G.)
~ 'END’OF DOCUMENT- T RS, ‘
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'§ 75 The ‘Pardoning Power
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CONLAW§75 S R R R A _.\:‘,_page«1f“;

1 Treat1se on Const 1..8§7.5 (4th ed)

Treatlse on Constltutlonal Law- Substance & Procedure -
. Current through the 2007 Update
Ronald D. Rotundal PNaO John E. Nowak[ al ]

Chapter7 Pres1dentral Domestlc Power . S B R

" (a) The Common Law Background o o - :
By the t1me of Henry VII s reign in England, the common law had developed the prmc1ple that the monarch was

‘vested, absolutely and exclusively, with the power to pardon those accused or convicted of - crime.[FN1] Accordmg o
- to Lord Chief Justice Coke, the English King was given great d1scretron and- leeway in the exercise ‘of. his- power his
' pardon could be' e1ther absolute, or under condition;,’ exceptron or quahﬁcatron JUEN2Y : ‘

The idea of executive pardomng power was so ﬁnnly estabhshed in-the - common law- that delegates o thev
Constitutional Convention adopted with little débate a clause perpetuating the power-of executive pardon. for the

. President. F\B] Based on recognized English prmclples ‘of pardon, Article II, § 2 of the Constitution grants the
© President " ... Power to grant Reprieves and Pardons for Offences against the United States, except.in ‘Cases of
Impeachment Case law has now extended the power to pardon far beyond that recogmzed at common law

Amerlcan courts from the beginning accepted a broad dlscretlon in the Pres1dents use of the pres1dent1a1
pardon. Writing for-the Supreme Court in United States v. Wilson 8| FN4] Chief Justice Marshall recogmzed that a
pardon was an act of mercy, "an act of grace, proceedmg from the power entrusted with the execution of the laws
..."[FNS5] For almost a full century after Wilson most courts adhered to this view of the granting of a pardon as the -

executlves personal act of mercy toward an individual. FN6] Common law remained the basis for resolving SR
~ ‘questions concerning the reach of this ' merc1ful" power. Some politicians regarded’ the pardon as s1mp1y another - -

perk. of office, another part of the spoils system even after Pres1dents had adopted a procedure to administer the :

.pardon power and delegate it to the Attorney General.[FN7] President Taft recalled an incident when a Congressman:

asked Attorney General Knox for a.pardon for a constituent who had robbed a- post office. When the Attorney
General asked the ground for pardon, the Congressman replied that the convict was "a good fellow" who had been a

‘great supporter ‘of his. The Congressman ‘was told-that this was- no reason. "But, " he ‘said, "I understand that each .
L Congressman has a nght to two pardons durmg h1s term, and I want this to be one. of mine."[FN8 |

: ‘ (b) Movmg Beyoml the Common Law . - o R
The Supreme Court ultrmately abandoned the historical. "act of grace", approach in B1ddle v. Perov1ch ’

‘Biddle enunciated. for the first time a theory of presidential pardon that went beyond s1mple adherence to common'

law precepts. The Court upheld a commutation of sentence by the President from death to life 1mpr1sonment even

: though the change in sentence was 1mposed w1thout the pr1soner s consent

o The s1gn1ﬁcance of Biddle is easrly appre01ated by comparmg 1t with an earl1er case Burdrck V. Umted*ve’v

I:States EFN10] which had held that acceptance of the pardon was essentral and that a witness in a grand jury
. proceeding could refuse to accept a pardon-and instead assert his pnvrlege against self-incrimination. The decision

in Burdick recognized that in some instances the stigma of a pardon would not be wanted and that the "merciful" act .-
could be rejected. In Biddle, however, Justice Holmes' opinion. for the Court made it clear that a pardon is an act for
the public welfare, "not a private act of grace from an individual happening to possess power. "[PN] ] The Court '

;recogmzed presidential power to impose "less severe' punrshments for the public welfare and deemed that consent .
" “was not necessary in such. a situation, for the pnsoner "on no sound prmc1p1e ought to have any voice in what the S
» law should do for the welfare of the whole " PN] 2{ ’ w :

In addition ‘to changlng the theoretical focus of the pardon power from a pnvate act to one for the general -
welfare the Biddle Court for the first time refused to sanction a technical distinction between the power to-pardon’

"and the power to commute sentence, which had prev1ously been viewed as completely. different forms of

© 2007 Thomson/West. No Claim to Orig. U.S. éovt'. Works.
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~ clemency: lP\IHl The Court recogmzed that - the Pre51dent's power’ extends to- imposition of "less severe”

’ punlshments where the substitiited sentence. is one generally recognized as being less hard the pres1dent need not

- grant full pardon Although expanding the ‘scope of the pardonmg power to include commutation . ‘without ‘the
prisoner's. consent, ‘the. Court d1d not go so far as to hold that the pre81dent has unlimited freedom in subst1tut1ng s

" punishment. - = o S : :

.~The - Supreme Court further defined the effect -and operation of -a pardon in other cases. 'vIn‘Ex parte'

- Garland,[EN14] the Court was faced with the eﬂ'ect of a pardon granted by President Andrew Johnson to one.. .- -

~ Garland for all offenses committed by him arising from his- part1c1patlon in the Civil War. Prior to- the pardon,
" -Congress had enacted a law providing that any individual who wished to practice law in the federal.courts firsthad -
: to take an oath statlng that he had never voluntarlly borne:arms agalnst the United States or g1ven aid to 1ts enemies.

‘ : The Court held that the Act was unconstitutional as a b111 of attainder. The pre81dent1a1 pardon had re11eved' :
- Garland from all penalties and disabilities, including the oath, for the named acts. In speaking of the scope of the
_President's” power under ‘Article II, section 2, the Court noted that "[i]t extends to every offence known to the law,
" and may be exercised at any time after its commission, either before legal proceedings are taken, or during’ their
.- pendency, or after conviction and judgment."[FNI 5] A full pardon erases the act and its legal consequences so that .-
"in the eye of the law the offender is as innocent as 1f he had never commltted the offense and restores the offender
' to "all his civil rights. "[FN16] - :

o o Thrs w1de scope of the pardomng power was empha81zed in. Ex parte Grossman, [F \117] where the Court held ,

R "' . that the power extended not only to indictable crimes but also to contempt of court. Other’ early. decisions have made
: “ it-clear that the pardoning power encompasses. the capacity to. remit fines and forfeitures;[FN18] to:commute

. sentences;[FN19] to grant amnesty to spec1ﬁed classes or. groups ]F’\I’OI and to pardon condltlonally as well as

- absolutely {FN’li . , . .
 Certain limitations on Artlcle II §2 power have also been recogmzed however The Court noted in Knote v.

United States[FN22} that pardon could not compensate the offender for personal i injuries suffered by 1mpr1sonment '

" nor can a pardon affect any rights that have vested in others: due to the Judgment agamst the offender. The op1mon of
the Court went on to pomt out that: . ‘

However large ... may be the power of pardon possessed by the President, and however extended may be its'

application, there is this limit to it, as there is to all his powers--it cannot touch moneys in the. Treasury of.

the United States, €éxcept expressly authorlzed by act.of Congress The Constltutlon places this restr1ctron .
= upon the pardoning power. IFNI_JI : : R

The power of the Pre31dent to attach cond1tlons to grants of clemency was afﬁnned by the Court in Schlck v
Reed.[FN24] A divided Court[FN25] upheld the presidential commutation of a death sentence to life 1mprlsonment’ ;
conditioned on. permanent ineligibility for parole, even where the commuted sentence was not one which had been o

. specifically provided for by statute. The majority opinion in Schick emphasized that the only limits which can be-
"’ imposed on the pre81dent1a1 pardon power are: those in the Constitution itself, and. to require the executive to
- -substitute a pumshment already permitted by law would place unauthorlzed congress1ona1 restnct1ons on the; .
' 'pardomngpower [EN26] , o o _ ‘ - _ v

- Schick contlnued the hrstoncal trend of the Supreme Court of extending the . Presrdents pardomng power‘ L
beyond prior judicially recognized boundaries and far beyond the’ scope of its Enghsh commonlaw counterpart. It
. may be that one of the few major limitations on-the Pres1dent's power to pardon under ‘Article 1I; § 2 is that, E
g recogmzed by the maJorlty in Schick that the "Pres1dent may not aggravate pumshment "[_ N27]..

: (c) Deltvety of the Pardon S o L '
, Pre81dent Chnton issues many pardons on the eve of -his final day in ofﬁce These Eleventh hour pardons,
" _particularly the pardon of Marc Rich, the fugitive financier who had. escaped to Swrtzerland caused commentators -
to raise substantlal questlons as to the proper scope and admmlstratlon of pre31dent1a1 power w1th respect to.”
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- effective. There is case law arguing that the pardon. is not_effective unt1l it is delivered, but the new Pres1dent
George W. Bush, elected not to ob]ect to his predecessor s pardons il-N29] ’ ~ :

- ‘ -(d) Self Pardons . -
/ ..Can.a President pardon h1mself7 There is no case law:on this subject and there may never be. But Pres1dent

~ which was that Nixon' pardon himself and then res1gn 'Nixon's lawyers ' "prepared a short memorandum concludmg '
that a self- pardon would be legal "lFNgO] N1xon however d1d not take that alternat1ve

d.

would certamly bias hJs judgment, and not 1mprobably, con'upt h1s 1ntegr1ty "l 33 ]
" IPNaOl Umversrty Professor and Professor of Law George Mason Umversrty School of Law.
. FNal Dav1d C. Baum Professor of Law Ementus, Un1vers1ty of IllanIS College of Law.

[FNl See Grupp, Some H1stor1cal Aspects of the Pardon m England 7 Am 1. Legal Hlstory, 51 55 (1963)

[ .
See generally R. Rotunda & J Nowak ‘eds., Joseph Story's Commentarres on the Constltutlon of the Umtedj

,States § 774 (Originally publrshed 1833; - reprinted, Carolina Academic Press, 1987); C. Jensen,- The Pardomng

: Welhofen Pardon: An Extraordinary Remedy, 12 Rocky Mouritain L.Rev. 112 (1940); W. Humbert, The Pardomng
‘ fPower of the President (1941); N. Hurnard, The King's Pardon for Homicide Before A.D. 1307 (1969); Boudin, The
Presidential Pardons of James R. Hoffa and Richard M. Nixon: Have the Limitations on the Pardon Power Been .

. World Survey, 68 J.Crim.L. & Cnmmology 83°(1977); K. Moore, Pardons: Justice, Mercy, and. the Public Interest.
(1989); Smith & Johnson, Presidential Pardons and Accountab1l1ty in the Executive Branch, 35 Wayne L.Rev. 1113
(1989); Kobil, Do the Paperwork or Die: Clemency. Ohio Style’ 52 Ohio State L.J. 655 (1991); Kobil, he Quahty

of Vlercy Stramed Wrestmg the Pardonmg Power from the King, 69 Tex: L .Rev. 569 ( 1991).

See Margaret - Colgate Love, Of Pardons, Politics and Collar Buttons Reﬂectlons on the Pre51dent's Duty toBe-. .
Merciful, http:/ jurist.law pitt.edu/pardons/love. pdf 27 Fordham Urban L. Journal 1483 (2000) Margaret Colgate
Love, Fear of Forgiving: Rule and Discretion inthe Theory and Practice of Pardonmg, 13 Federal Sentencing - .
‘Reporter 125 (2001). This article is-an introduction to a symposium on the Pardon Power, with very interesting -
~articles by Dan Kobil, John'Steet, Marc Miller, John Harrison, Liz Rapaport, and U.S. D1stnct Judge Dav1d Doty.
) ‘See 13 Federal Sentencmg Reporter 119 et seq. (Issues 3 & 4, 2001). ‘ ,

,_[_ N_] E. Coke The Third Part of the Institutes of the Laws of England 233 (1817)

FN3] 2M. Farrand The Records of the Federal Convent1on of 1787 at 626 (191 1)

S [FN41 Umted Statcs V. Wllson 32 U S. (7 Pet. ) 130 8 L. Ld 640 (l 823)

’ _[FNS] 32 Us. (7 Pet ) at 160.

l See e g E‘( parte Garland 71 U S (4 Wall ) 3’%3 3‘%0 18 L Ed 366 (1866)

O 2007 '.'l'hOm'son/West. No Cla}i»mvto Orig. U.S. Govt. Works.

pardons FNZS One part1cular legal issue came to the forefront whether and how, pardons must be del1vered to be: o

lexon--who was pardoned by ‘his successor- whom he had appointed, President Ford——actually thought of - thrs‘j B
..possibility. On August 1, 1974, shortly before N1xon res1gned his- aides. presented for him. various options, one of -

Some commentators have assumed that a self- pardon would be constltutronal [FN31 wh11e others have argued -,
~ that it would be a conflict of interest and unconstitutional. [FN32] The President is not above the law. As Madison -
~ wrotein The Federalist Papers, No. 10, "No-man is allowed to be a Judge in his own cause, because h1s mterest o

B Power in the American States (1922); Barnett, The Grounds of Pardon, 17 J.Crim.L. & Criminology 490 (1926); R

Exceeded?.'48 U.Colo.L.Rev. 1 (197( ); Duker, The President's Power to Pardon: A Constitutional H1story, 18 Wim. -~
& Mary L: Rev. 475 (1977); A.S. Miller, Presidential Power in a Nutshell 307-13 (1977); Saliterman, Reflections on. .
the Presidential Clemency Power, 38 Oklahoma L.Rev. 257 (1985); Sebba, Criminology: The Pardoning Power--A . .
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[EN7] In 1893, President Cleveland issued an executrve order authorrzmg the: Attorney. General to assume full
responsibility for administering the pardon power and mak1ng him the Presrdent’s pr1nc1pal advrsor n clemency
" matters. Executrve Order of June 16, 1893. :

[FN8] erlram Howard Taft, Our Chlef Magrstrate and Hrs Powers 124 (Columbra U. Press, 1916)

,[FNQ] B1ddle\ Perouch 274 U.S. 480,47 SCt 664 71 LEd 1161 (19’7)

g lFNlOl Bur_dlck V. Umted Stales, r_36 U.S. 79. 35 S.Ct..‘26‘7, 59 L.Ed. 476 (1915).

[EN 11274 U.S. at 486, 47 S.Ct. at 665.

[FNm 274US at4s?, 47°S.Ct at 666

' [FN13] See, eg,Exparte Wells, 59US (18 How)307 lﬁLEd 4”1(1853)

"[EN14] Ex parte Garland 71 U.S. (4 Wal D '%33 18 L. Ed 366 (1867)

.[FN 15]. 71 U.S. (4 Wall.) at 380. Note that whrle Congress cannot 11m1t the presrdentral pardonmg power see also o

United States v. Klein, 80 U.S. (13 Wall) 128, 20 L.Ed. 519 (1872), Congress can enact amnesty statutes: The
- Laura; 114 U.S.411,414-17. 5S.Ct. 881, 882-84, 20 [ Fd 147.(1885). : S

lFNl6l 71 U S. (4 Wall. ) at 380. Tt should be noted however that acceptance of a pardon wrll take away one c1v11
Tight of the offender--the privilege against self- rncrrmmatron See Brovm v. Walker, 161 U.S. 591.598- 99 16 S.Ct.
T 644, 647- 48 40 1..Ed. 819 ¢ 1896) S : ; .

" [EN17} Ex parte Grossman 267-U.S. 87, 45-S.Ct. 332 69 L.Ed. 5‘27 1925). The Court dld‘appear to distinguish".
criminal contempts, which:a presidential pardon would reach, from civil contempts, which thé pardon would not-
“reach. 267 U.S. at 121-22, 45 S.Ct. at 337. It has also been argued that a presidential pardon might not reach a
o contempt of Congress. E. Corwin, The President: Ofﬁce and Powers 414 (4th rev. ed. 1957).

[FNlSl lllrno1s CentralR Co v. Bos\worth 133 U.S. 92 lO S. Ct 231 33 L.Ed. 550 (1890)

\
» [EN19] Armstrong v: United States, 80-U.S. (13 Wall.) 154._20 L.Ed. 614 (1871)."

 [FN20] United States v. Klein, 80 U.S. (13 Wall) 128, 20 LEd. 519 (1871).

- [EN21] Ex parte Wells, 59 U.S. (18 How.) 307. 15 L.Ed. 421 (1865).

Presidential Pardon Does Not ‘Prevent Courts from Imposing Disciplinary Sanctions Against an
. Attorney. Bar disciplinary authorities sought to impose sanctions against Elliott Abrams, a member of the District
of Columbia Bar (and. former Assistant Secretary of State for Inter-American Affairs under President Reagan), for
' allegedly makrng false and misleading statements before three congressional committees. However, he had received

*- afull'and unconditional pardon from President Bush for any charged or uncharged conduct relating to the Iran-.. -
.. Contra affair. The Washington, D.C. Court of Appeals 1n1t1ally ruled that a Presidential pardon bars the 1mposrtron

of sanctions that otherwise could have been imposed on members of the bar who violate the d1sc1p11nary rules, but *
- that decision was. reversed on rehearing en banc. See In re Elliott Abramis, 662 A.2d 867 (D.C.. App.1995), reversed,

- on rehearing en banc, In re Abrams, 689 A.2d 6 (D.C.App.. 1997) (en banc), cert. denied, Abrams v. Office of Bar
Counsél For the District of Columbia,  U.S. ., 117 S.Ct. 2515, 138 1.Ed. 2d 1017-(1997). The D.C. Court.of
Appeals concluded that-a presidential pardon settrng asrde attorneys convictions on charges ar1s1ng from his false

testimony to thre¢ congressional committees did not nullify Court of Appeals' authorlty to 1mpose professronal

, drscrplrne and that the attorney’s conduct warranted publrc censure. ‘
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[FN22] Knote v, Umted States 95 U S. (5 Otto) 149, 24 L Ed. 442 (1877)

‘ 'erzg 95US. (5 Otto) at 154,

Pardomng Vlolatlons of Internatlonal Law. In Elgee $ Admr V. Lo\ ell; 8'F. Cas. 449, 454 {C. C .D. Mo 1‘%65) ,
(No. 4,344) the court said, in dictum, that "as no proclamation of the pres1dent can change or modify this. law [the».

law’ of nations}, I doubt. very much whether it can relieve any party from the disabilities. which it imposes." =

However in Kirk v. Lewis, 9 Fed. 645, 646 (C.C.E.D.La.1881), affirmed 106 U.S.315,18. Ct. 296, 27 L.Ed.2d 193 v
(1882), the court said in dictum that a pardon exonerates forfe1tures even 1f the "forfe1ture arises under merely _
_ municipal law or the law of natlons : : '

" See also Paust, Contragate and the Inval1d1ty of Pardons. for V1olat1ons of Internat1onal Law 10 Houston J
Internat'l L. 51 (1987) IR . i S o i
, The Pres1dent should be able to pardon violations of international law 1nsofar as American courts, whether state :
or federal, are concerned. However (assuming that the situation should ever arise), an international or‘fore1gn_ o
tnbunal ‘may decide not to respect such a pardon because such tribunals are not bound by Umted States law. -

[FN241 Schick v. Reed,'419 U.S. 256,95 S.Ct. 379, 42 1..Ed.2d 430 ( 1974)._ Peter M: Shane, 'Preside’nts_, Pardons,
and Prosecutors:‘Legal Accountability and the Separation of: Powers 11 Yale Law & Policy Rev. 361 (1993'). '

. ‘l N25] Chief Justice Burger wrote the majonty opmlon Justices Marshall Douglas and Brennan d1ssented inan
opinion written by Marshall \ ,

, [EN26] 419 U.S. at 266-67, 95 S.Ct. at 385- 86

‘ lFN27] 419 U. S at 267, 95 S.Ct. at 386

o I EN281 E.g:, Damel Klaldman and Mark Hosenball "Can Bush Undo a Pardon‘7 Rollback: the New Team Eyes
_ Ways to Keep the Heat' on Marc Rich," Newsweek Feb.'5, 2001, at p.28:. "Why would Clinton want to help an-
indicted. tax swindler living on the lam? It probably didn't hurt that Rich's ex-wife had given generously to Bill and.

Hillary Clinton's campaigns .. .. Clinton is also taking/heat for shortemng the prison sentences of four men conv1cted !

- of swindling the government out of millions. of dollars. The men, Hasidic Jews from New Square, a small village -
" outside New York City, had set up a phony religious. school and used it to steal federal grants. Republicans now

accuse Hillary of buying the town's votes with promises of shortened jail time for their brethren.. In November, New
o -Square had voted overwhelm1ngly for H1llary, wh11e surroundlng Hasidic towns voted 20t01 for her opponent "

See also, M1chael Duffy arid Karen Tumulty, "Pardon Me, Boys Hlllary Says She Knows Nothing about Her -

Brother's Dealings W1th Her Husband, but-a New Invest1gat1on May Change That " Time Magazme March 5, 2001
at p 28 '

For a discussion of these pardons durmg the waning days of the Clinton Adm1n1strat10n see Kurt E1chenwald '

and Michael Moss, Rising Numbers Sought Pardons in Last 2 Years, New York Times, J anuary 29,2001; Don Van

. Natta, Jr. and Marc Lacey, Access Proved Vital In Last-Minute Race For Clinton Parddns, New" York Times,

L -February 25, 2001; Peter Slevin and George Lardner Jr., Rush of Pardons Unusual in Scope, Lack of Scrutiny;:

- Back-Door Lobbying Had Large Role In Clinton's De01s1ons Observers Say, Washington Post March. 10, 2001.

- [EN29] Umted States v. Wilson, 3’ U.S. (7 Pet)) 150,161, 8 L.Ed. 640 (1833) ("A pardon 18 a deed,to the va11d1ty

of which,- delivery is essential, and delivery is not complete withotit acceptance. It may theén be rejected. by the

" person to whom it is tendered; and if it be rejected, we have discovered no power in a court to-force it on:him."); In
" re De Puy, 7.F. Cas. 506, 513-({S.D.N.Y.1869) (pardon ineffective where there was."no. delivery of the pardon ..

_the petitioner, or to any one for him, or to the warden of the prison, who, by act of congress, had. the exclus1ve N
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~  [FN30] Brian C. Kalt Pardon Me° The Consmutronal Case A ainst Sell Pardons 106 Y

~which is the most scholarly discussion of this issue: Published reports at the time stated that the staff of the S
vIndependent Counsel in the Iran-Contra Investigation concluded that a Pres1dent1al self-pardon would be_ o
: unconstrtutronal Saul Frredman Prosecutor Bashes Bush, Newsday, Dec 25, 1992, at4. -
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, control: and custody of the petitioner"); Saunders.v. United States, 73 F. 783,’7‘84 791 (C.C.D.:Me.1896) ("It was = - =
‘essential that. tHe warrant of pardon, granted by the President; should be delivered, and should be accepted bythe ..

conv1ct ;- Itis famllrar law that a pardon is 1noperat1ve till delrvered and accepted ".

Some commentators speculated that -President Bush mrght pardon h1mself to avoid - further ‘inquiry by the e

: 'Independent Counsel investigating the Iran-Contra affair. However, Bush never did that-and the Independent

Counsel never proceeded against President Bush. Id.,atn. 1, citing, Daniel ‘Schorr, Will Bush Pardon ‘Himself?,

" Baltimore Evening Sun, Dec. 30, 1992, at 13A. See also Bob Woodward & Carl Bernstein, The Final Days 325 26 i
- (1976)(N1xon s staff prepared memorandum on self- pardon concludrng that eron could pardon h1mself) w

- |FN3ll E. g James Grll Walsh's Quarry New Orleans T1mes P1cayne Jan. 1 1993 at B7, c1ted in, Brran C Kalt B
- Pardon Me?: The Constitutional Case Against Self- Pardons 106 Yale L. 1. 7 79 779 & n, 4 (1996).-

[E "4”[ See Bnan C. Kalt Pardon Me? The Constltutlonal Case Against Selt Pardons 106 Yale L) 779 1996

FN3"$ The Federallst No 10, at 79 (James Madlson)(Clrnton Rossrter ed; 1961) quoted in, Brian C. Kalt Pardon L
- Me?: The: Const1tut1onal Case Against Self- Pardons 106 Yale L.J. 779 806 & n. 152 (1996). - :

Indlctment of a Slttmg Presrdent “The questron of whether a s1ttmg Pre51dent can be indicted is cons1dered in,
Symposrum Ought a President of the United States To Be Prosecuted?, 2 Nexus: A Journal of Opinion (Spring-
1997). The articles include: Akhil ‘Reed Amar & Brian C. Kalt, The Presidential anrlege Against Prosecution, 2 . -

~© Nexus: A Journal of Opmron 11 (Spring 1997); Erwin Chemerinsky, Justice Delayed is Justice Denied, 2 Nexus: A
: Journal of Oprmon 24 (Spring 1997) Terry:Eastland, - The Powér to Control Prosecution, 2 Nexus: A Journal of

Opuuon 43 (Spring 1997); Jay S. Bybee, Who Executes the Executioner? Impeachment, Indictment and Other

_Alternatives to- Assassination, 2 Nexus: A Journal of Opinion 53 (Spring 1997); Eric M. Freedman, Achlevmg

Political Adulthood, 2 Nexus: A Journal of Opinion 67 (Spnng 1997); Scott W. Hoew, The Prospect ofa President o
Incarcerated; 2 Nexus: A Journal of Opinion 86-(Spring 1997). See also Ronald D. Rotunda The True Slgmﬁcance .

of Clinton vs. Jones, Chrcago Trrbune July8 1997, at 12, col 1-6.:

© 2007 Thomson/West .
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Treatise on Constitutional Law-Substance &:Pro’cedure
- Current'through the 2007 Update
Ronald D. Retunda[FNa0], John E. Nowak[FNal]

i Chapter 7. Presidential DomeStic Power

: (a) The Common Law Background : ' :
By the time of Henry VII's reign in England, the common law had developed the pr1nc1ple/that the monarch was'!

' 'vested absolutely and exclusively, with the power to pardon those ‘accused or:convicted of crime.[FN1] According =+ .7

to-Lord Chief Justice Coke, the English King was given great discretion and leeway in the exerc1se of his power h1s

' »pardon could be ' e1ther absolute or under cond1tron exceptron ot qual1ﬁcat1on " FN2

The idea of execut1ve pardon1ng power was-so ﬁrmly estabhshed in the common law. that delegates to the

~ Constitutional Convention adopted with little debate a clause perpetuatmg the power of executive pardon for the-

President. [EN3] Based. on recognized English principles of pardon, Article 11, § 2 of the Constitution .grants the
President " .’Power to grant Reprieves-and. Pardons for Offences against the United States, except in Cases of

. Impeachment " Case law has now extended the power to pardon far beyond that recognrzed at common law ;

Amer1can courts from the beg1nn1ng accepted a broad d1scret10n iri ‘the Pres1dent's ‘use of the pres1dent1al _

- pardon. Writing for the Supreme Court in United States v.. Wilson,[FN4] Chief Justice Marshall recognized thata /-
- ‘pardon was an act of mercy, "an act of grace, proceeding from the power entrusted with. the execution-of the laws

“ ..."[FN5] For dlmost a full century after Wilson most ¢courts adhered to this view of the granting of a pardon as the .

executive's personal act of mercy ‘toward”an individual.[FN6] Common: law remained the basis for resolving' - - - :

- questions concerning the reach of this "merciful" power ‘Some polrtrcrans regarded the: pardon as simply another -
perk of office, another part of the spoils system even, after Presidents had adopted a:procedure. to administer: the -

pardon power and delegate it to the Attorney General. EN7] President Taft recalled an'incident-when a ‘Congressman -

asked Attorney General Knox for a pardon for a constituent who had robbed a post office. When the Attorney )
. General asked the ground for pardon the Congressman replied that the convict was "a good fellow" who'had been a -

great supporter of his. The Congressman was told that this was no reason.. "But," he said, "I understand: that each

. Congressman has:a r1ght to two pardons dur1ng his term, and 1 want thrs to be one of mine." FN8]

. S : (b Movmg Beyond the Common Law
- The Supreme Court ult1mately abandoned the historical "act of grace" approach in Brddle v. Perov1ch]

~_ Biddle enunciated for the first time a. theory of presidential pardon that went beyond simple adherence.to common o
Taw precepts. The Court upheld a .commutation of sentence by the President from death to life 1mpr1sonment even
: though the change in sentence was imposed: w1thout the prrsoner s consent < : :

- The *significance . of B1ddle is easrly apprecrated by. comparrng 1t w1th an earlrer case Burdrck v. Un1ted vv '

' States FN10] which had held that acceptance of the, pardon was. essential and that a:witness_in-a grand jury .
~'proceeding could refuse to accept a pardon and instead assert his privilege against self-incrimination, The decision

in Burdick recogn1zed that in some instances the stigma. of a.pardon would not be wanted and that the "merciful” act’
could be rejected. In Biddle, however, Justice-Holmes' opinion for-the Court made it clear that a pardon is-an act for

the pubhc welfare, "not a private act of grace from an. individual happenrng to possess power."[FN11]-The Coutt
recogn1zed pre51dent1al power to 1mpose "less severé' pun1shments for the public welfare and deemed that consent

was not necessary in such a situation, “for the prisoner "on. no sound prrncrple ought to have any voice 1n what the'
law should do for the welfare of the: whole "[EN12] , : :

« In addition-to changmg the theoret1cal focus of the pardon power from a pr1vate act to one for the general S
welfare the Biddle Court for the first time refused to sanction a technical d1st1nct10n between the power to pardon L
and the power to commute sentence, which had prev1ously been v1ewed as completely drfferent forms of '
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_ clemency] N13 The Court recogmzed that the Presrdent's power extends to 1mpos1tron of "less severe g )

) pun1shments where the substituted sentence is one ‘generally recognized as being less hard the president n/eed not
grant full pardon. Although expanding the scope of“the pardoning power' to include' commutation ‘without the’. +

- ‘prisoner's consent, the' Court d1d not go so far as.to hold that the presrdent has unhm1ted freedom in substrtutrng ~
punrshment : C . . :

The Supreme Court further deﬁned the effect: and operatron of a pardon in: other cases, “In" Ex parte
Garland FN14] the Court was .faced with- the effect of a pardon granted by. President. Andrew Johnson to one .-
"Garland for all: offenses comm1tted by him arising from his participation in the Civil War. Prior to' the pardon, .« -
Congress had enacted a law providing that any. individual who wished to practice law in the federal courts first had' ‘
' 'to take an oath stating; that he had never voluntar1ly borne arms agarnst the Umted States or g1ven aid to 1ts enem1es

: The Court held that the Act was unconst1tut1onal as a b1ll of atta1nder The presidential pardon had rel1eved ‘
- Garland from all penalties and disabilities, including the oath; for the named-acts. In speaking of the scope of the
:President's power under Article II, section 2, the Court noted.that "[i]t extends.to every offence known to the law,

- and may- be exercised at any time after its commission, e1ther before legal proceedings are taken, or during their
S pendency, or after conviction and judgment. "|FN15 A full pardon erases the act and its legal consequences so that
"in the eye of the law the offender is.as 1nnocent as 1f he had never comm1tted the offense and restores the offender _

' to "all h1s civil r1ghts "[FN16 = :

-~ This w1de scope of the’ pardonrng power was emphas1zed in'Ex parte Grossman 17 where the Court held
“that the power extended not only to indictable crimes. but also to-contempt o6f court. Other early decisions have made -
‘it clear, -that the pardomng power encompasses. the capac1ty to remit fines and forfeitures;[FN18] to commute
' -""sentences [FN19 to grant amnesty to spec1ﬁed classes or groups [FN20] and to pardon cond1t1onally as well as -

s absolutely FN21|

= - Certain lrmrtat1ons on Article II, § 2 power have also been recogmzed however The Court noted in Knote v.
-United States[FN22] that pardon could not compensate the- offender for personal injuries suffered by: 1mpr1sonment
~. nor can a pardon affect any rights that have vested in others due to.the _]udgment agarnst the offender The op1n1on of ..

the Court went on to pdint out that - - : . : : s

: However large may be the power of pardon possessed by the Presrdent and however extended may be 1ts
apphcatron there is this limit fo it, as there is to all his powers--it cannot touch moneys in the Treasury of

~ " the United States, except expressly authorized by act of' Congress The Constrtutron places th1s restr1ct1on
" upon the pardonrng power [FN23 : : » : o

, wg power FN26

Schrck contrnued the h1stor1cal trend of the Supreme Court of extendmg the Presr:v

may be that one of '
recogmzed by the maj

Gl (c) Deltvery of the Para'on : :
_ Presrdent Clinton issues many . pardons on the eve-of his final day in ofﬁce These Eleventh -hour: pardons
part1cularly the pardon of Marc Rich, the fugitive financier who had escaped to Switzerland, caused. commentators »
to raise” substant1al quest1ons as to the proper scope and adm1n1strat10n of presrdentral power with - respect to .
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'pardons [ N28] One partrcular legal issue came to the forefront whether and how, pardons must be de11vered to'be

effective. There is case law arguing “that ‘the pardon is not effective until it is delivered, but the new. President,

: ’George W Bush elected not to object to h1s predecessor s pardons ]FN291

B (d) SelfPardons : L o
- Can'a Presrdent pardon h1mself7 There is no case law on. this subject and there may never be But Presrdent

Nixon--who was pardoned by his successor whom he had appointed, President’ Ford--actually ‘thought of this
a‘poss1b111ty On August 1,-1974, shortly -before Nixon resigned, his aides presented for him various options, oné of
- which was that Nixon, pardon himself and then resign. Nixon's lawyers "prepared a short memorandum concludmg' T

that a self-pardon would be legal. "[FN30] Nixon, however did not take that altemat1ve

Some commentators have assumed that a self- pardon would be constltutronal FN31 wh11e others have argued ~

that it would be a conflict of interest and unconstitutiorial. [FN32] The President is not above the law. As Madison
_ wrote. in. The Federalist Papers, No. 10, "No man is allowed to.be a Judge m his own. cause, ‘because hrs mterest B
B would certainly bias his Judgment and not improbably, corrupt hrs 1ntegr1ty "[FN33 . S
. ]FNaO[ Umversrty Professor and Professor of Law George Mason Unrversrty School of Law. -
' [FNal | David C. Baum Professor of Law Emerrtus Un1versrty of Ill1n01s College of Law.

o : ‘]FNl | See Grupp, Some Hrstorrcal Aspects of the Pardon in England 7 Am.J. Legal Hrstory, 51 55 (1963)

See generally R. Rotunda & L. Nowak eds., Joseph Storys Commentarres on the Constrtutron of the United *
States § 774 (Originally published, 1833; - reprinted, Carolina Academic Press, 1987); C. Jensen, The Pardoning

- Power inthe American States (1922); Barnett, The Grounds of Pardon, 17 J.Crim.L. & Crrmmology 490 (1926),,'
:Welhofen Pardon: An Extraordmary Remedy, 12 Rocky Mountain L.Rev. 112 (1940); W. Humbert, The Pardoning:
~Power of the President (1941) N. Hurnard, The: ng s Pardon for Homicide Before A.D. 1307 (1969) Boudin, The

. Presidential Pardons of James R. Hoffa and Richard M. Nixon: Have the Limitations on the Pardon Power Been:

Exceeded?, 48 U.Colo. L Rev. 1 (1976); Duiker, The President's Power to Pardon: A Constitutional History, 18 Wm.

.~ & Mary L'Rév. 475 (1977), A.S. Miller, Presidential Power in a Nutshell 307-13 (1977); Saliterman, Reflections on :

the. Presidential Clemency Power, 38 Oklahoma L.Rev. 257 (1985) "Sebba, Criminology: The Pardoning Power--A

"World” Survey, 68 J.Crim.L. & Criminology 83 (1977); K. Moore, Pardons Justice, Mercy, and the Public Interest
.7 7(1989); Smith & Johrison, Presidential Pardons and Accountab1l1ty in the Executrve Branch, 35 Wayne L Rev. 1113
7 +(1989); Kobil, Do the Paperwork or Die: Clemency Ohio Style?, 52 Ohio State L.J. 655 (1991) Kobil, The Ouahtv,
- \'jirof Mercy Stramed Wrestmg the Pardonmg Power from the King, 69 Tex.L: Rev 569 ¢ l99l)

‘See, Margaret Colgate Love of Pardons Pohtrcs and Collar ‘Buttons: Reflections ‘on the: Presrdent's Duty to Be

:Mercrful ‘http:// jurist: daw pitt. edu/pardons/love pdf, 27 Fordham Urban L. Journal 1483 (2000) Margaret Colgate :

Love, Fear of Forgiving: Rule-and Discretion in' the Theory and Practice of Pardoning, 13 Federal Sentencing

" .Reporter 125 (2001). This- article is an introduction to a symposium on the Pardon Power, with very interesting.
" articles by Dan Kobil, John Steer, Marc, Miller, John. Harrison, Liz Rapaport and U.S. District Judge Dav1d Doty

See, 13 Federal Sentencmg Reporter 119et. seq (lssues 3:&. 4, 2001)

| ] E. Coke, The Th1rd Part of the. Instrtutes of the Laws of England 233 (1817)

C[F ] 2 M Farrand The Records of the Federal Conventron of 1787 at 626 (l91 1)

o | Unlted States V. WllSOIl 32 U S.(7 Pet) 150, 8 L Ed 640 (1833)

/ lFNSl 32U S. (7 Pet)at 160

See €. g Ex parte Garland 71 UsS. (4 Wall ) 333 380 18 L Ed. 366 (1866)
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| In 1893 Pre51dent Cleveland 1ssued an executrve order author1z1ng the Attorney General o assume full' s
respon51b1lrty for administering the pardon power and makmg h1m the Presrdent's pr1nc1pal advrsor in clemency

x -matters Execut1ve Order ofJune 16; 1893 S ST e

' -'| W1ll1am Howard Taft Our Chlef Magrstrate and H1s Powers 124 (Columb1a U Press 19 16)

- ‘:[FN9] Biddle'v. Perovrch 274 U. S 480 47 S Ct. 664, 71 L Ed 1161 (1927)

s 644, 647-48. 40 LEd. 819 (1896).

[FNIOl Burd1ck v. Un1ted States 236 US. 79 35 S Ct 267 59 L.Ed. 476 (191 5)

lFNl l] 274 U. S at 486 478. Ct at 665

"[FN12] 274 U. S at 487 47 S Ct at 666

[F 13 See eg ExparteWells 59US (18 How)307 15LEd 421 (1855)

fFNl4] Ex parte Garland 71 US (4 Walll333 l8LEd 366 (1867)

[ FNlSl 71 US. (4 Wall) at 380 ‘Note that wh11e Congress cannot 11m1t the presrdentral pardonrng power see also B

United States'v. Klein, 80 U.S. (13 Wall.) 128, 20 L.Ed. 519 (1872), Congress can enact amnesty statutes The

Laura, 114 US. 411,414-17. 5 S.Ct. 881, 882- 84,20 LEA. 147(1885). ~~ + 1t e

[FN16] 71 U S. (4 Wall ) at 380. Tt should be noted however that acceptance of a pardon w1ll take away one c1v11 e

right of the offender--the privilege against self- 1ncr1m1nat1on See Brown V. Walker 161 U S. 591 598-99, 16 S. Ct el

Ex arte Grossman 267 U.S. 87,45 S.Ct.. 332 69 L Ed. 527 1925). The Court d1d appear to dlstlngu1sh ;

[FN 17]

- criminal ‘contempts, which ‘a presidential pardon would reach, from civil contempts, which the pardon would not -

reach.”267:-U.S. at 121- 22, 45 S.Ct.-at 337. It has also been argued that a presidential pardon mlght not reach a
ﬂcontempt of Congress E. Corwin, The Pres1dent Ofﬁce and Powers 414.(4th rev. ed. 1957)

[FN18] Illrn01s CentralR Co V. Bosworth 133 US. 92 10 S Ct 231 33 LEd 550 (1890)

o [FN19] Armstrongv Unrted States 80 U. S (13 Wall) 154 20L Ed 614 (1871)

~[FN20] United States V. Kle1n, 80 U.S. (13 Wall.) 128? 20.-L‘.Ed. 519 (1871).

[FN21] Ex parte Wells. 59 U.S. (18 How.) 307, 15 L.Ed. 421 (1865).

i .'PreSIdentlal Pardon Does Not. Prevent Courts- from'.‘Imposing Disciplinary Sanction‘s'Against an

" Attorney. Bar disciplinary authorities sought to impose sanctions against Elliott Abrams, a member of the District .

-of Columbia Bar (and former Assistant Secretary of State for Inter American Affairs under President Reagan); for

- allegedly making false and misleading statements before three congressronal committees, However, he had received: -

. a full and unconditional pardon from President Bush for any charged ‘or uncharged conduct relating to ‘the Iran-.
* Contra affair. The Washrngton D.C. Court of Appeals 1n1t1ally ruled that a Presidential pardon bars the imposition -
of sanctions that ‘otherwise could have been 1mposed on members-of the bar who violate the disciplinary tules, but
" that decision was reversed on rehearing en banc. See In re Elliott Abrams, 662 A.2d 867 (D.C.App.1995), reversed,
on rehearing en banc, In re Abrams. 689 A2d6 (D C. App., 1997) (en'banc), cert. denied, Abrams v: ‘Office of Bar
Counsel For the District of Columbia, - U.S. _, 117 S.Ct. 2515, 138 L .Ed. 2d 1017 (1997). The D.C. Court of
- Appeals concluded that a presidential ‘pardon settlng aside attorney s convictions on, charges ar1srng from His false
testimony to"three congress10nal committees did not nullify Court- of Appeals author1ty to:- impose professronal .
. drscrplme and that the attorney s conduct warranted publrc censure : : .

.]_\
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L [FN22] Knote V. Unrted States 95 U S. (5 Otto) 149 24 L Ed 442 (1877)

/ ‘[FN23] 95 U. S (5 Otto) at 154."

Pardonmg Violations of International Law. In Elgee s Admr V. Lovell 8 F. Cas 449, 454 (C.C. D Mo 1865) B

. (No.'4,344) the court said, in dictum, that "as no proclamatron of the president can change or modify thls law [the S
- law of nations], I doubt very much whether it can relieve any party. from the disabilities ‘which it imposes."
: However in Kirk v. Lewis, 9 Fed. 645, 646 (C.C.E.D.La.1881), affirmed 106 U.S. 315, 1.8.Ct. 296,27 L.Ed.2d 193" -

" (1882), the court said in dictum that a pardon. exonerates forfeitures even if the "forferture arlses under merely )
p mun1c1pal law or the law of nations." o : :

See also Paust Contragate and the Invahdrty of Pardons for Vrolatrons of Internatronal Law lO Houston fRE
: Internat’lL 51 (1987) s L

The Pre51dent should be able to pardon v1olat10ns of 1nternatronal law insofar-as American courts, whether state ;

or federal are_concerned. However (assuming that the situation should ever arise), an international -or- forelgn

tr1bunal may decide not to respect such a pardon because such tr1bunals are not bound by Un1ted States law

' “[FN24l Schick v. Reed 419 U.S. 256 95 S.Ct. 379 42 L Ed.2d 430 (1974) Peter M. Shane Pre51dents Pardons e
' ‘and Prosecutors Legal Accountabrlrty and the Separatron of Powers, 1 l Yale Law & Polrcy Rev 361 (1993).

-{ N25] Chlef Justrce Burger wrote the majorrty oprnlon Justrces Marshall Douglas and Brennan dlssented n anff‘
’ oplnlon wr1tten by Marshall . : B :

t. : J
o 'lFN26l 419US at 266- 67 9SSCt at385 86

» [FN271 419 U S at 267, 95 S. Ct at 386

FN28| E g., Danlel Klaldman and Mark Hosenball "Can Bush Und0\a Pardon? Rollback the New Team Eyes ,i L

. Ways to Keep the Heat on. Marc Rich,” Newsweek, Feb. 5, 2001; at p.28: "Why would Clinton. want to help an
" indicted tax swindler living on the lam? It probably didn't hurt that Rich's. ex-wife had given generously to ‘Bill and

' Hlllary Clinton's campaigns .. .. Clinton is also taking heat for shortenrng the prison sentences of four men:convicted = ‘
of swindling the government out of millions. of dollars The men,, Hasrdrc Jews from New Square, a small vrllage.

.otitside New York City, had set up a phony religious school and used it to stéal federal grants. Republicans now

~accuse Hillary of buying the town's votes with promises of shortened jail:time-for their brethren. In November, New * e
: Square had voted overwhelmmgly for. Hlllary, whrle surroundlng Hasrdrc towns voted 20 to 1 for her opponent e

.- See also ‘Michael Duffy and Karen Tumulty, "Pardon Me, Boys Hrllary Says She Knows Noth1ng about Her:‘.
LG Brother s Dealrngs Wrth Her Husband, but a New Investrgatron May Change " That " Trme Magaz1ne March 5, 2001,

“.atp '28.

“Fora dlscussron of these pardons during the waning’ days of the Chnton Admlnrstratlon see Kurt E1chenwald o
i and M1chael Moss, Rising Numbers Sought Pardons in Last 2 Years New York Times, January 29, 2001; Don Van
" Natta, “Jr;-and_Marc Lacey, Access Proved Vital In Last- Minute Race For Clinton Pardons, New York Times,
'.February 25,2001; Peter Slevin and George ‘Lardner Jr., Rush of Pardons Unusual in. Scope,’ Lack of Scrutrny,,,,
Back Door Lobby1ng Had Large Role In Clinton's Decrsrons Observers Say, Washrngton Post, March-10, 2001 '

_[FN29l Unrted States .v. erson 32 U.S. (7 Pet) 150 161, 8 L.Ed. 640-(1833) A pardon isa deed to the va11d1ty-' :

“of which, delivery.is essential, and delivery is not complete withotit acceptance. It may then-be’ re]ected by the - : .,)" :

' person to whom it is tendered and if it be rejected, we have discovered no power in a court to. force it on him."); In '

" feDePuy.7 F. Cas. 506,513 ( SDN.Y. 1869) (pardon ineffective where:there was."no dehvery of the pardon ...

L the ‘petitioner,. or to.any one for him;, or to the warden of the prison, who, by act of congress, had the exclus1vel

L ©2007 Thornson/West. No Clairn‘to Or1g U.S. Govt: Works. o L ) :,_::: Gy
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r 'control and custody of the petltloner") Saunders v. Umted States 73 F 782 784 791 (C.C. D Me 1896) ("It was.
' -gssential that the warrant of pardon, granted by the President, should be delivered, and-should be accepted by the

- ‘conv1ct It 18 fam111ar law that a pardon 1s moperat1ve t111 de11vered and accepted ")

ofE 30[ Brian C. Kalt Pardon Me?: The Constltutlonal Case Agamst Se f-Pardons, 106 Yale L 3. 779. 779 ( 199J | ,
"Some :commentators- speculated that President Bush- might pardon” ‘himself to avoid -further: inquiry by -the -

* Independent- Counsel investigating the Iran-Contra affair. However, Bush never. did that and.the: Independent A o

Counsel never proceeded against President Bush. Id.; at n:"1, citing, Daniel Schorr, Will Bush Pardon Himself?,

" Baltimore Evening Sun, Dec. 30, 1992, at 13A. See also Bob Woodward & Carl Bernstein, The Final Days 325-26

: "(1976)(N1xon s staff prepared memorandum on self pardon concludmg that N1xon could pardon hlmselt)

’ 31 E g James Gill, Walsh's Quarry, New Orleans Tlmes -Picayne, Jan 1, 1993 at B7 c1ted in, Br1an C Kalt o
fPardon Me" The Constltutlonal Case Agamst Self Pardons 106 Yale L. J. 779 779 & n: 4 ( 1996) : ‘

- [FN32] See Br1an C Kalt Pardon Me" The COHSt]tllthl]al Case Against Self- Pardons 106 Yale L.J: 779 ( 1996) vi_
Wthh is' the most scholarly discussion of this issue. Published reports at the time stated that ‘the: staff of the

* Independent Counsel in the Iran-Contra Investigation concluded that ‘a  Presidential self-pardon would be_ ,

PRt unconst1tut10na1 Saul Frledman Prosecutor Bashes Bush Newsday, Dec. 25 1992 at4.

' |FN33[ The Federallst No.’ 10 at79 (James Madlson)(Clmton Ros51ter ed., 1961) quoted in, Br1an C Kalt Pardon» o

- Me‘7 The Constltutlonal Case Agamst Self Pa1 dons 106 Yale L 1. 779 806 & n, 152 ( 1996)

- Indictment of a Slttmg Pres1dent The question of whether a s1ttmg Pres1dent can be 1nd1cted 18 cons1dered in;”
" Symposiiim; Ought a President of the United States To Be Prosecuted?; 2 Nexus: A Journal of Oplmon (Sprlng
1997): The articles ‘include: Akhil Reéed Amar & Brian'C. Kalt, The Presidential Privilege Against Prosecution, 2 ‘
Neéxus: A- Joumal of Opinion 11 (Spring: 1997); ‘Erwin Chemermsky, Justice Delayed isJustice Denied, 2 Nexus: A
“Journal of Oplmon 24-(Spring 1997); Terry Eastland, The Powerto Coritrol Prosecution, 2 Nexus: ‘A’ Journal of

e Opmlon 43 (Spring '1997);. Jay S. Bybee, Who Executes the' Executioner? Impeachment Indictment and Other .

_Alternatives to’ Assass1nat10n 2 Nexus: A Journal of Opmlon 53 (Sprmg 1997); Eric M. Freedman, Achlevmg".

" Political Adulthood, 2 Nexus: A Journal of Opinion 67 (Sprmg 1997) Scott ' W. Hoew, The Prospect of a Presidént o
Incarcerated, 2 Nexus: A Journal of Opinion 86 (Spring 1997). See also Ronald D. Rotunda The True Slgnlﬁcancej

,of Clmton vs. Jones Chlcago Tr1bune July 8, 1997 at’ 12 col 1-6:

: ‘;©2007 Thomson/WeSt :
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