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o - SUBJECT: - Sentence Computation

1. PURPOSE AND SCOPE. This Program Statement transmlts the v
"Sentence Computation Manual® which establishes the pollc1es and e
procedures for the computation of sentences imposed for
‘violations of the United States Code under the statutes of the ~
~Comprehensrve Crlme Control Act of 1984 (CCCA) ‘

On'October 12, 1984, President: Reagan signed the Comprehensrve
Crime Control Act of 1984 (CCCA) into-law. Two major components
of this law, the Sentencing Reform Act of 1984 (SRA) ~and the
Insanity Reform Act of :1984, completely restructured the .°
sentencing guidelines and policies of the Unlted States Courts

After the effective date of the SRA on November l 1987, a number
of United States Court dec1srons found all or parts of the SRA
vunoonstltutlonal As a result, the SRA was implemented:
‘nationally in various ways. B

On January 18, 1989, in Mlstretta v. U S., the Supreme Court
considered the constltutlonallty of the sentenc1ng guldellnes and
‘ruled that the guidelines were constitutional. This Manual
provides instructions. for computing sentences imposed under the ‘
CCCA both before and after the Mistretta decision. : .

2. DIRECTIVES AFFECTED
a. - Directives”Rescinded. ‘None.

b. .Directives Referenced. None.
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3. VSTANDARDS REFERENbED

a. Amerlcan Correctlonal Ass001atlon 3rd Edltlon Standards
Adult Correctlonal Institutions: - 3-4094

b. American Correctlonal Association 2nd Edition Standards
Administration of Correctional Agenbies-' 2-CO-1E-05

c. Amerlcan Correctlonal Ass001atlon 3rd Edltlon Standards
Adult Local Detention Facilities: 3-ALDF-1E-03

d. American Correctional Association 3rd Edition Standards.
Adult Boot Camp Programs: 1-ABC-1E-09 ' '
4. MCC/MDC/FDC/FTC PROCEDURES. Procedures in this Program
Statement apply to Metropolltan Correctional Centers, ]
_Metropalitan Detention Centers, Federal ‘Detention Centers and

Federal Transportation Centers. v

for

for

‘for .

for"

5. DISTRIBUTION At a mlnlmum, a copy of thlS Manual w1ll be

placed with the Regional Inmate Systems Manager, each Communit
- Corrections Manager, the Inmate Systems Manager and all other
staff having respons1blllty for sentence computation.

: : - - ~_ “Kathleen Hawk Sawyer
Director

y
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person (absconder) is apprehended.  This of fense, therefore, is

. treatediin_the same manner as a conspiracy offense.

Official detention. "Official detention" is defined,

. for purposes .of . this policy, as time spent under a federal

detention order. This also includes time spent under a detention -
order when ‘the court has recommended placement in'a less secure

“environment or in a community based program as a condition of

*presentence detention.  In addition, on occasion it 1is necessary

- for the court to order placement in a less secure environment - or,

'in a community based program (including:D.C. Department of
Corrections' programs such as work release) because of
Yovercrowding in the local place of detention. A person under

_ these clrcumstances rémains in "official detention", ‘subject to.
the ‘discretion of the Attorney General-and the U.S. Marshals' *
Service with respect to the place of detention. - Those defendants

‘placed in a program and/or residence as-a: condltlon of detention

are subject to removal and return to a more secure env1ronment at
‘the discretion of the Attorney General and the U.S. Marshals' '
Service, and further, remain subject to prosecutlon for escape
from ‘detention. for any unauthorized absence .from the ’ o
program/res1dence (If there is any question-as to whether such

‘a defendant. was in fact under the jurisdiction: -0f the U.S.
Marshals' Service; i.e., in the custody of the Attorney General

staff shall contact the appropriate U.S. Marshal for
verification.) Such a defendant is not ellglble for any credlts'

’ﬂwhlle released from detentlon

4
e
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L In Reno v. Koray, 115 S. Ct 2021 (1995), the

U.S. Supreme Court held that time spent under restrictive
condltlons of release (1nclud1ng time spent in a communlty
treatment center (CCC) or similar facility) was not official
detention entitling an inmate to prior custody time credlt under

18 U.S.C. § 3585(b) . " The court. ‘found that the 1nteractlon of’ theu

Ball Reform Act and 18 U.S.C. § 3585 (b) supported the Bureau of -
Prlsons interpretation that a defendant is elther released (with

‘no credit for time under condltlons of release) or detalned (w1tn
“credit for time in offlclal detention). . ' : :

Koray has also overruled Brown v. Rison,p89§ F.2d

’f895 (9th Clr 1990). As a result, the awarding. of presentence
"tlme credit under 18 U. S.C. § 3568 for. time spent under
'frestrlctlve condltlons shall also be discontinted.  Brown is the

Ninth Circuit case that requ1red the Bureau of Prisons to give

s time credlt to a sentence for time spent in a CCC or similar
'fa01llty

The Koray decision. means,.therefore, ‘that time
spent in residence in a.CCC or similar facility as a result of
the Pretrial Services Act of 1982 (18 U.S.C. § 3152-3154), or as
a result of a condition of bond or release on own recognizance
(18 U.S.C. § 3141-3143, former 3146), or as a condition of

- parole, probation or supervised release, .is not - creditable to-the

service of a subsequent sentence. In addition; a release S
condition that is "highly restrlctlve," and that includes "house
arrest", "electronic monitoring" or. "home. conflnement"' or such

as requ1r1ng the defendant to report dally to the U S ‘Marshal, _"'
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B R : : . - S
U.S. Probation Service, or other person; is not considered as
time in, official detention. In short, under Koray, a defendant
is not entitled to any time credit off the subsequent sentence,
regardless of the severity or degree of restrictions, if such -~
release was a condition of bond or release on own recognizance;:
or ‘as-a condition of parole, probation or Supervised release.

: ‘ Any sentence computed for the first time before'
June 5, 1995, and that sentence reflects an award of prior ..
custody time credits for time spent in a CCC or similar fac1llty
shall retain any credits applied, regardless. of any sentence
recomputation (e.g., for an addition or loss of prior custody -
time credits or modlflcatlon of sentence, or as the result of a
vacated sentence, 1nclud1ng a’'sentence that was imposed after a
~retrial) ‘that occurs on or after June 5,..1995. ’

v R Any sentence, computed for the first time on or
after June 5, 1995, which reflects an award of prior custody tlme'
credits for time spent in a CCC or similar facility under '
conditions of release, that was not the result of a court order,
shall be recomputed to v01d such credlt v S '

If it is dlscovered during a sentence
recomputatlon on or after June 5, 1995, that time was spent 1n a
CCC or’ 51mllar facility that should have been. awarded as the
result of a sentence computation performed prior to- June 5, 1995
but was not awarded, such time shall not be given on the °
‘recomputatlon ‘unless the court had ordered that such credit be

“given.




R PS 5880.28-
/ (CN-03) February 14,.1997
: Page 1 - 15

. ccc or similar facility time that was awarded to-a-
sentence that was calculated for the first time prior to June Sy
1995 because the inmate was. committed to the Bureau of Prisons in
error (e.g., premature release from non- federal custody,or U.S.
~Marshals' failure to return an inmate to the proper non-federal
jurisdiction after release on a writ) shall be canceled. if the.
~ subsequent recomputation occurs on. or after June. 5, 1995, unless

the court had ordered that such credlt be glven ' ' Co '

Any court .order, regardless of when it was 1ssued
that awards prior custody time credits for time spent:in a CCC or
similar facility, or for time spent under other forms of ‘ '
restrictive conditions of release, for a sentence‘computed;fon
" the first time on or after June 5, 1995, shall be referred to.the
» 'RISA. "The RISA and the Regional Counsel shall contact the
" Assistant U.S.. Attorney who proséecuted the case and request that"
a Motion  -for Reconsideration or an appeal be filed based on the
decision in Koray. The inmate shall retain the credit as long as

" the court order remains in effect

The USM-129 will on occa51on show that a defendant{
was- in custody for one day. In such a case, staff may credit -
that one day without- further verification. ' ‘

: : If an inmate states that he was in prlor custody ‘,k
for a day, or days, that was not shown on the USM-129, then staff
shall -attempt to‘verify the inmate's claim with the arrestlng
‘agency even if the PSI substantiates the claim. These s1tuatlons
usually arise when a- defendant is issued a summons to’ appear B
_before the court in a criminal matter. ' After the hearlng, 1f the
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- defendant returns to the community without being placed on bail
“or on "own .personal recognizance," then that defendant is'not ,
entitled to that day in court as a day in "off1c1al detention" on:-
a Subsequent sentence even if required to report to the U.S. '
~Marshals' Service for processing (fingerprinting, photographing,
~etc.). If the defendant is released on ball or on "own personal
recognlzance"xthen that day is treated as a day in official
detentlon and shall be ‘awarded as a day of prior custody tlme
credlt - : R , , *

Yo

o OfflClal detention does not include time spent in -

the custody .of the U.S. ‘Immigration and Naturalization Service -
- (INS) under the provisions of 8 U.5.C. § 1252 pending a final
determination of deportability.  An inmate being held by INS
pendlnq a civil deportation-determination is not being held ‘in
"official detention” pending criminal charges. (See Ramirez-"-
Osorio v. INS, 745 F.2d 937,  rehearing denied 751 F.2d 383"
(5thCir. 1984); Shoaee v. INS, 704 F.2d 1079 . (9th Cir. 1983); and
- Cabral-Avila v. INS, 589 F.2d 957 (9th Cir. 1978), cert. denied’
440 U;S.‘920' 99.5.Ct 1245, 59 L.Ed2d 472 (1979.)' ' IR

A sentence imposed by a court for "Tlme Served “_means
that all time spent in official detention (prlor custody time),
‘as a result of the offense for which sentence was, imposed, is
included in the "Time Served": sentence whlch the court imposed
; and cannot be awarded to any other. sentence

Tlme spent. serving a’ecivil contempt sentence prlor to'v
trial and/or sentenclng does not constltute presentence tlme
R credlt toward the sentence that is eventually 1mposed
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‘President George W. Bush
The White House
1600 Pennsylvania Avenue N. W
Washington, D.C. 20500

.Dear President Bush:

~ Like many Americans, I was troubled 10 learn of your decision 16 commute the sentence
of Vice President Cheney’s former Chief of Staff Scooter Libby. Mr. Libby was convicted of
serious crimes and sentenced by a fair and well-respected federal Judge who termed the evidehce -
of Mr. Libby’s guﬂt “overwhelmmg " It was surprising indeed to learn that you had deemed Mr.
leby 8 sen[ence excessxvc even before any of hlS appeals had run.

As you may know, my commmee s ho!dmg a hearing this Wednesday utled “The Use -

and Misuse of Presidential Clemency Power for Executive Branch Officials.” At this hearing we -
- hope to learn about some of the consequences of Mr. Libby’s misconduct, and we wil} hear from

sentencing experts and people affected by federal sentencing laws as to whether or not Mr

Libby’s sentence can fairly be considered “excessive,” We will also explore the grave questions

that anise when the Presidential clemency power is used to erase criminal penalties for high- - .

ranking: executive branch employees whose offenses relate to their work for the President. While:

I'recognize that the clemency power is a Presidential prerogative, your decision to commute

Scooter Libby’s sentence has praven highly controversial, with commentators suggesting that

this act may have had the effect of removing any further incentive that Mr. Libby may have had -

to provide more complete information about the leak of information on Valerie Wilson’s work as

an intelligence agent and the role that your Vice President and you yourself may have p]ayed n
lhat ]eak :

When“President Clinton’s pardon of Marc Rich stirred its own controversy back in 2001,
former President Clinton took the forthright step of waiving Executive Privilcge and permitting
some of his closest aides to testify about the facts of the matter. On Maich 1, 2001, President
Clinton’s former Chief of Staff John Podesta, his former Counsel Beth Nolan, and one of his.



JUL-B9-2087 11:24 | e S 0 p.e3/E3

U OO S | Gl = = G A R B et TRt e

"Presmdent George W. Bush
Page Two =
July 6, 2007 -

closest counselors Bruce Lindsay testified before Chairman Burton's House Government Reform
~ Commitiee on this matter. As Chairman Burton acknowledged in his opening statement: “We.
asked the prBSIdent not to claim executive privilege so his aides could testify, and he’s done that
. and that’s a positive step.” (Transcript of March 1, 2001 heanng of the House Govemment '
- Reform Coromittee.) :

It is in this spirit that I call on you too to waive Executive Privilege and provide the .
-relevanr-documents and testimony of any relevant aides regarding the decision to commute Mr.-
‘leby s-sentence. Given that then President Ford testified before our committee in 1974 about
“his pardon of President Nixon, there is ample additional precedent for your lakmg such a step.
~Many quesuons remain un.:mswered For example :

LR What role if any, d1d Vice Pre&dem Cheney play in the chlSIOI‘l to

~ commute the sentence of his own former aide?
. On what bas:s did you conclude that Mr Libby’s appa.rently ordmary ,
. sentence was “excessive”? .’ '
» . Was any consideration given to the impact commutatxon would have on

the possibility that Mr. Libby mlght yet dcc1dc to cooperate thh the
- Special Prosecutor? -

e Had any assurances previously been gwen to Mr Lnbby e1thcr bcfore or
after his false testimony - that he would be protected from ]axl time '
through clemency? :

. What outsiders lobbied the adrmmstrauon for clcmency, and was there any
‘improper quid pro quo?. S :

Thank you very much fér responding to thi§ request. [ hope you will be able to provide
the relevant documents and allow your aides to testxfy at our hearlng next week or at some time
m the near future, :

-c'c: The Honorab]él.amar S S_mith} Ranking Republican

TOTAL P.@3
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Fielding, Fred F.

From: = White House News Update [News Update@WhlteHouse Gov]
Sent: Wednesday, March 28, 2007 6:49 AM
To:  Fielding, Fred F. |

' Subject:lWSJ - (Editorial) The Libby Precedent

The Libby Precedent
- WSJ Editorial
If Senate Judiciary Chairman Patrick Leahy wants to investigate thelBush Admmrstratron s drsmrssal of
- eight U.S. attorneys, that's certainly his prerogative. But he and other Democrats determined to play up

this faux scandal shouldn't be surprised if government officials decrde they d rather not step into thrs
- obvious perjury trap: :

» The Judrcrary Commrttee is seeking testimony from, among others; Monica Goodling, the Justice
~ Department's liaison to the White House. Democrats want to quiz Ms. Goodling on her communications
with other Justice officials such as Deputy Attorney General Paul McNulty, who testified about the -

firings before the Senate committee in February. This week Ms. Goodlmg 1nd1cated she. will exercrse her

Const1tut10nal rrght to keep mum.

L

Sad to say, this is one more unfortunate result of the Beltway s modern habit of cr1m1nal1z1ng polrtrcal

drfferences a la the Scooter Libby travesty. Congress has the right to conduct oversight of the executive,

* andin a better world government officials would be willing to testify and give as good as they get. Thus
- would the public be educated about the facts and polrcy drfferences be aired. - o

: But Ms. Goodlrng has been around, and she can see Democrats don't really want to know the truth they .

want.to shout "liar, liar" and set the stage to accuse Justice officials of cr1m1nal behavior: In a statement
to the committee explaining her decision, Ms. Goodling said, "L have read -public remarks by members
of both the House and Senate Committees on the Judiciary in which those members have drawn
conclu51ons about the subject matter and the testrmony now under 1nvest1gatron by the Commlttee

We ve read them, too L SR : :

Representati've Linda Sanchez has already concluded that there have been "attempts to mislead the -

public on this issue." In a joint press conference, Senators Charles Schumer and Dianne Feinstein

characterized Justice's testimony as "misleading statement after misleading statement -- deliberate

misleading statements." Mr. Schumer is also a lawyer, and we reckon he delrberately chose that word

_ "deliberate" as a prelude to charging cr1m1nal deception and keeping the issue alive long enough to help
elect more Senate Democrats next year (He runs the. Senate Democratrc campalgn committee. )

' Senator Leahy hrmself issued a press release assertlng that Attorney General Alberto Gonzales and Mr
McNulty "failed to tell Congress the whole truth about this matter under oath." Now that these '

Democrats have reached a verdrct they want to hold the trial. :

If anyone had any doubt about th1s cr1m1nalrzatron game, it should have Vani‘shed lateMonday with’

Senator Leahy's suggestion that Ms. Goodling's decision not to testify implies that she's done something -

wrong. "The American people are left to wonder what conduct is at'the base of Ms. ‘Goodling's concern

-that she may 1ncr1m1nate herself in connection with criminal charges 1f she appears before the commrttee

¢
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. under oath," Mr Leahy sa1d

But the only thlng the American people might wonder about is why the Senator, a lawyer who should
“know better, has seen fit to bully an individual for doing nothing more than invoking her Fifth -
Amendment privilege against self-incrimination. Mr. Leahy's public smear prompted a rebuttal from’ Ms.
Goodling's lawyer,; John Dowd, who reminded the Sénator that "the Fifth Amendment protects innocent -
~ persons who might otherwise be ensnared by ambiguous 01rcumstances as much as it protects those '
who may have done somethlng wrong." ' : : »

Count Ms. Goodling's silence as one more unintended consequence of the Scooter Libby case. Mr.

Libby made the mistake of cooperating with the investigation into a leak he had nothing to do with, and
‘e later found himself charged with perjury based on little more than conflicting memories of who said. - -
what and when The prosecutor never even charged anyone for the leak that started itall. - '

There S no apparent underlylng crime in this "scandal” either, but we 11 bet more: than one Democrat w1ll
'soon be calling for a "special prosecutor” to 1nvest1gate it nonetheless. The New York Times has already -
floated the idea, as usual. As Mr. Dowd put it in his letter to Mr. Leahy: "The potential for legal

jeopardy for Ms. Goodling from even her most truthful and accurate testimony under these o
circumstances is very real. One need look no further than the recent c1rcumstances and proceedings -

e

1nvolv1ng Lewis Libby." -~ . . . S : N

If the probing Senators want to know why lawyers can't in good conscience advise their honest clients in
government to answer Senate questlons they should look ﬁrst to the bitter chmate their own habits have
_ created ~ : : . -
; You are currently subscrlbed to News Update (wrres) as: Fred F, Fleldlng@who e0p.gov. :
< To unsubscribe send a blank emall to leave- wh1tehouse -News-wires- 1809867W@hst wh1tehouse gov ,

\.
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Set: Tuesday, March 27, 2007 6:02 PM‘
-To: Blank; Kelly - ‘
Subject: FW: No Doubt

This'is on the judiciaryv(majority) website.

.~ From: VoIkov Michael -

. Sent: Tuesday, March 27, 2007 5:54 PM
" To: Lynch; Caroline :

SubJect No Doubt

Washington, DC) - The House Jud1c1ary Commlttee announced that two subcomm1ttees Wlll hold
~ hearings this week to consider Executive Branch Authority in criminal pardons and responses to .
congressmnal inquiries. The Crime, Terrorism and Homeland Security Subcommittee willholda -~

hearing on Thursday at 10 A.M. titled, "The Appropriate Use of the Presidential Pardonmg Power." At1 - |

P.M., the Commercial and Administrative Law Subcommlttee will hold a hearing tltled "Ensurmg
Executlve Branch Accountablllty ‘ :

"With Scooter Libby's recent conviction and the ongomg us Attorney scandal that has revealed a
. severe lack of accountability in the executive branch, we found that these issues were relevant and

. necessary to 1nvest1gate," said Judiciary Committee Chairman John Conyers, Ji. (D- -MI). "Before.

“there is talk of a presidential pardon for Scooter Libby or further attack on the constitutional
- checks and balances of this nation, we need to be aware of the historical context and future
precedence that these issues affect "

Mieha‘el Volkov
vChief Minority Counsel “
Sucornmittee on Crime,.,
TerrOrism, and. Homelend ‘Securit)v/-‘
RaybumB351 Lo
’Washington, D.C. 20515 ° B | M

(202) 225-6906
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Statement of Roger C. Adams
~ Pardon Attorney :
Department of Justice
, -Before the : : o
Subcommlttee on Crime, Terrorlsm, and Homeland Securlty
Committee on the Judiciary R
Umted States House of Representatlves

March 29, 2007

Good Mormng Mr. Chalrman and Members of the Subcommlttee
. I am‘here to_.day.at‘ the'.Committee'svrequest to,fdescribe the proCessx the Office of the ‘ v =
- Par‘don Attorney_ follows in carrying out the Dep,artm'ent‘of‘ JustiCe’s reSponlsibil{ity to as'sist_-the_: :

bPresident in the -exercise ofhis clemenCy power.\ I might note:’initiallythat' this is,something the |

”'Department has done for over 100 years Slnce at least the adm1n1strat10n of W1111am McKmley, -

} the Whlte House has usually re11ed on the Department and spe01ﬁcally the Ofﬁce of the Pardon
.'Attorney, to receive, 1nvest1gate and make recommendatlons on. clemency requests and to ‘f.: S

prepare the dOCuments the Pres1dent_ s1gn‘s when grantmg a pardon' o ¢ a commutatlon' of sentence. SR “

Executlve clemency pet1t10ns usually request e1ther a pardon after completlon of sentence :

: “‘7 ora commutatron - reductlon of a sentence currently be1ng served The Department of ] UStICC

: ""processes requests for executrve clemency in accordance w1th regulatlons promulgated by the e |

/

. President and set forth at 28 C F.R. §§ 1.1 to 1 11 These regulatlons prov1de 1nternal guldance

g jfor Department of Justlce personnel who adv1se and ass1st the Pres1dent in carrylng out the A
) - .clemenCy f.unction but they create no enforceable rights in persons applying for :executive E
| ‘clemency and do not restr1ct 1n any way the plenary vclemency authonty granted to the Pres1dent
| :"-;v: under Artlcle II Sectlon 2 of the Constltutlon | o | | |
A pres1dent1al pardon serves as.an ofﬁc1al statement of forglveness for the comm1ss10n of

= 1=




a federal crime and restores basic civil rights. It.does not.connote innocence. Under the
provisio.ns of 28 C;F.R. § 1.2, a person does not become .eligible to file a pardon request lu"ntil, the
expiration of a five-year waiting period that commences upon the date of the 'indi_vidual':s release
from confinement (including home or community con.ﬁ'nemen;t) for his most r_ecent conViction‘ .'for,
if no condition of confinement was imposed as part of that sentence, the date of coriviction.
Typically, the waiting period is triggered by the sentence imposed for the offense for which the
‘pardon is sought, but any subsequent conviction begins'i’the Waiting period anew. Moreover, the
same re‘gulation stipulates that no petition for pardon should beﬁled by an individual'w_ho is then

-.on probation, parole, or supervised release. In contrast to-a pardon, a commutation is not an act .
of forgiveness, but rather simply remits some portion of the punishrrmnt being ‘seryed. An inmate
is eligible to apply for commutationso long as he has reported.to prison to begin serving his '
sentence and is not challenging his conviction thrOugh an.appeal or other court proceeding. = |

Pardon Requests

CA pardon request is typlcally processed in the folloivrng manner The pardon applicant
o ﬁles his clemency petition addressed to the Pre51dent w1th the Ofﬁce of the Pardon Attorney
e ’He is free to utilize the services of an attorney or to acton hlS own behalf in seeking pardon I
would‘note that the application form and instructions are on my ofﬁce’s web s,ite,n and'we will .
-send them.to an applicant by mail if asked to do so’. iThe standard,r- form util'ized‘vfor this pro.c,ess »
requests inforrnation about the offense, the petiti‘o‘ner's other criminal recOrd, his employ_ment and _
» residence'history since the conviction and other biographical information, and his reasons tor
seeking pardon. Theappli'cation must be signed and.notarized, and the applican_t must also
submit three notarized affidavits from character references who are unre‘lated to him, know 'of. his

.




conviction, and Support his pardoﬁ reque‘st.; Wﬁen my office receives a pardon petition, itis -
sc_reenéd to ensufg; that the applicant is in fact el_igible Vto’j séek a pardon ’(i.. é., thatv the ;crimé for
Awhiclll pardon is ‘soug_h_t is a federal offense/‘and th‘a'; 'the; waiting péﬁod has _béen saﬁsﬁed), to

~ determine whether any necessary information has been omitted from the appliéation of wheth'er“: .
- thé‘ applicaﬁt‘s resﬁonses to théquestions require ﬁirther_ éiab‘oration, and }to ascert'aiﬁ whether 'the‘ '
ip‘etitioner has des"cﬁbbed his effofts at.rehabilitgtion. If the petitjo'nef is ineligible to’appllybvfo‘rb :
par(ion under the regulatioﬁs,‘ he is so 'infc-)rmed.- If the appliéation is in¢omf>leté, furthér :
) ‘infof‘melltion iv_s’wsought from the petitio'nef. : .

" Asan initial investigative step in a pardon c‘aiseb:, file Qfﬁce of the Pdfdori Attomey '

‘ 'cont.acts the United States P‘roblation Office for the vfederal dlstnct in Wthh »the peﬁtiqnér Qas
.prosecuted to obfaiﬁ copies of the bresentence rébé)rt and the judgrnel;t Qf conviction, as,.w¢11 as

i.nformation’ regardi‘ng the petitioner's compliaﬁée Yvith courf’(fsupergfiSion, and to asce‘rt'aih the
Probaﬁon Ofﬁce_:'.s vieyvs regarding thé mérits of the pardon ‘reqiuest. If revieW of the pardoﬁ |
.petition andv the daté bBtained from the P,rolv)ati»ori’ O:fﬁlcé féveéls ’iﬁforrna’ltion .tﬁatjclearly indicat\esi
| févorable actiov'n is‘ no{lvsl/varranted, fny ofﬁcé preparéé ak’rep(;rti to fhe Preéidenft ’fbf the bsignaftu‘réof
“the Deputy Attomey Géneral récommending that pardon be deniéd.

B N Alterﬁafively, if the initial revievsv/'.,in(vivica.lte"sr that the cése may have sOm§ merit, it is |

' fefefred to the F'BI SO thrat' a backgroﬁn}d investigation can be con_ductéd. The FBI does not n{;ke ’
a recommeﬁdétién to support or dleny é f)ardon-request. ~Rather, thé Bureéu brO\'./ideé the Office
bf fhé Pérdofl Attdfﬁey Qith factual i.nf:)rmatic.)n about the f)eﬁtioner, 'in(glﬁding 'éuch ma‘lt'ters;’as -
his cﬁminai Hi‘s'tory_, reéords cbnéefniﬁg thé éffenée er Wthh f)ardon is sOugh_f, hi; éigpioyment N
and resideﬁce 'history, and his reputation in the comrﬁunity ._Thé FBI repoft‘.i’s re\v/i‘vewe‘,:d_ ‘.by my,

“3.



staff to ascertain whether favorable consideration of the case may be warranted. If the _
1nvest1gation reveals derogatory 1nt;ormation ofa type that would render-pardon mappropriate ’
and warrant denial of the request my office prepares a report to the President through the Deputy
Attomey General recommending such a result. . | | /
If the FBI report suggests that favorable treatment may be warranted or in cases Wthh

are of particular 1mportance or in Wthh s1gmﬁcant factual questions exist, the Office of the
Pardon Attomey.requests input from the prosecuting authority (e. g., a United ‘States Attomey or a _
Division of the Department of Justice such as the Criminal Division or Tax Diyision)'_and the
sentencing judge conceming themerits of‘thepardon request. If the individual case warrants,
other ‘goveMent agencies, such as the Intemal‘Re_venue Seryice, may he contacted as well. In
appropriate -ca\ses in whichthe ofiense involved' a .Victim,l the prosecuting\authority 1s 'ask“‘e'd.to |
notify the Victim of the pendency of the clemency petition and advise him that he may submit
comments concerning the pardon request Upon receipt of the responses to these inquiries, my-
ofﬁce prepares a report containing a recommendation asto whether a pardon should be granted

' o'r'denied. ‘The. report is draﬁed‘for the signature of the Deputy"Attomey General andnils ‘ ».
submitted for his review. If the Deputy Attomey General concurs with my ofﬁce's assessment,

— , : . o

he signs th‘e recommendation and retums'the report to my office for transmittal to the Counsel to |
the President. If the Deputy Attorney General disagrees 'with the di’sposition‘ proposed byy the
Office of the :Pardon/ Attomey,' he maydirect the_Pardon‘ Attomey‘to modlfy the Department'._s' |

| reco_mmendation. ‘ After the recommendation is si gn.edby' the Dep'uty.A'ttomey Genera'l',ithe |

report is transmitted to the Counsel to the President for the President's action on the pardon

request whenever he deems it appropriate.




',; " Let me briefly discuss the standards that are typically considered by the Depar_tméht of ...
Justice in formulating our recommendations to the White House in pardon célse‘s'. They are set

out in ‘the‘Unbitebd States Attorneys’ Manual, which is a public record dOcufnent;_ and the portions

=

of the Manual that pertain to clemency can be found though my-office’s web site. Flve;factors’-

are discussed in the Manual: the seriousness and relative recency of the offense; the applicant’s

- post-conviction cdnduCt, character, and reputation; ‘t‘he applicant’s acceptance of responsibility . - .

for fhé crime anci his or 'hér' r'emor_sen ahd ‘atonement; the need for relief‘,\ih ot_h_ef word:s, .,w}"ly the
person has applied for a pardon; and reCommgndétions and feporté 'we have sb_licited from the
'proSe'QLiting office —Ausuallly;‘l United States Aft_o'rney_’.s Ofﬁce',"and t'h’e‘: seﬁtenciﬁgjudgé-. | S
o I{W'Ould a‘lso_nozte ahbther facfor'that is not éxplicitly li-sted, in the US Attc:>r‘r:1‘e}}s"“M“anu‘a‘£1>,_t‘>_ut
: which is very important neverfheless. That irsv)a' l\ack,of. caﬁdor and honesfy §n the part :of'tﬁe -
L apphcant on the applicatjon form; d‘m}‘in.g _thé ?ntveryiew with.the FBI, or at sc;mé oth_er?s’taéé.i ‘It. is
_ | qUite‘di ‘{icullt t‘o‘reéo'mmend that the Président— gfant a pérdéh to éomé@ﬁé whq haé li;éd té us -
- durmg the proéess_,. even about-a relaﬁvely minor mattef that may haVc; occurred many .}ie.afé; ago,.,‘, :
- suchas drug ¢_xper_ifméh‘tation or the -atfgmf)t'té cdﬁce’él_ an éar_ly' fﬁan{aée. >anséqﬁéntly,jg L '.
;ii_éhoh‘esf‘ny in »}hé cour‘se-‘of appiying for a i)ardon fnékes it less lik‘elvy.‘vtﬁ'at. tI}‘i%:Dlep’artment'j\‘vi‘ll

recommend one.

- Coxﬁmutatiovn -Requests>" ‘

vLet» me" fum nQW to cd'rﬁfﬁutatioﬁ féquests. As ié the casvév Wifh‘ ﬁérdqns, a .fedérja.l iﬁmate
seekiﬁg a'pre's‘idéhtia»lA commutation of hiis sgnfencc ﬁleé a pétitiéh for such _rélig:f Witi’l' the O_fﬁce "
of :thé'Pardoﬁ 'At,tofr»ieilf‘ The petitioner is freé_ to append to the commﬁt;ﬁiop 'aplg;)li?:at_ibn‘.v:"'dr ’t'o.t
| subfnit se‘:paratelyvat'a later date - any ad‘;iitional documentation he bélieves w111 pfo?ide éupp‘&r_t'

s-




for his request. -In completing the petition, the inmate - or his attorney, if he is represented by

counsel - explains the circumstances underlying his conviction; provides information regarding -

his senténce,;his criminal record, and aﬁy appeals or other court challenges he has filed regarding

the conviction for which he seeks commutation; and states the grounds upon wh‘ichh_e‘bnas_es’ his

request for relief.

. " When my office receives a éommuta.tio_r“lvv petition, we review it to ensur'e‘tthat‘_‘ the applicant

s eligible to apply for clemency, and we commence an:i‘nvestiga’tior‘l of the mel‘its of the ‘r‘efuest.‘ S
' The initial i'nVeStigativc step usually involves contacting the warden of the petitioner's =
1 .;cbrrectional institution to obtain copies of theapres.enten(:e report and ’judgrﬁe_ﬁt of éonv_icti()n for .

- the petitioner's offense, as well as the most rece_rit prison progress réport that has been pfreparéd o

deta?ling his adjustment to incarceration, including his par’tiycipat‘ion’ in work, educational,

s vbcation;_ﬂ, cOunSeling, and financial réépoﬂsibility,programs; his medical ‘statu‘s,;v‘an}d: his
Qi"sc'iplinary history. We also check automated legal databasés for any court Qpinioné relating to :

the petitioner'é conviction. In most cases, the totality of this information es;tabli_.shcs thata =~

commutation would not be appropriate,"and my office pr.e'pares‘»a report to the President through '

_ the Deputy Attorney General recommending that commutation be denied.

* Inaminority of cases, however, if our review of this information raises questions of - - -

. material fact or suggests that the commutation appl‘ifca‘tiion may _havé some merit, or bécause the |

L caéc presents signiﬁcant issuer‘s, my office contacts the United.St,ate‘s Attorney for the federal

district of conviction or the prosecutihg section of the Dépa‘r‘tmerit of Justice for comments andl

: repomméndations regarding the commutation request. We also contact the sentcncing' judge; .

" eit}icr through the United States Attorney or directly, to solicit the judge's views: and

.‘-‘6_
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recornrnerrdation on the elemeney applieation‘; As with r)ardoh requests, if the ihdivi’duaf‘ case
. warrants, other government agencies may‘be contacted as well. In appropriate cases in v’vhieh 'the::’
offense involved .,a victim, the ?rosecutrng authority 15 ?Sk.‘?d te netify the victim of the peridenc"yv
' of the 'corr‘imutaticn)n peti‘ti‘on and adViae hi‘m‘/that he ‘rrlay:suhmit eerrrrhents correernihg the |
- clemeney request. . |

| Fhllowing _én evaluation. of all of the,‘rnaterial gathererl _in_ the cours e‘"Qf‘t’he'investi-gatiom
the Parderr.Attorhe.}/'s Office drafts a report a‘nd. reeornmendatiorr fer or agairrét e’err‘rrrruting*the o
. sentence, Whiehistravnsmitted to the Deﬁuty Atteme}r General.j‘After hlS review, the Deputy
- Attomey General rhay either sigrr the repert 'arrct recorr_rmendati.lon or returnvit to.rr1!32 Qfﬁee fer
revisron. ‘Once the Deputy Y‘Attemey Generalydetermines that‘ the' report and recornmen‘datiben
. satisfactoriiy reﬂeetshis Vreit\rs on t_he rherits of the clemency request, he signs thedocurrien,t,‘
which is then fo_rwarded to the COunsel to. the Presiderrt‘ for cons_iibder‘ation by the»lll?_,resident_., :
' Thereafter, when he deems it approprivate, the ?resideht actsvo'rll the_ c_orntmut-a’tionb betrtroh and
grants er derries clemency, as he sees fit, | o

| Let me mention brieﬂy the rna‘tters the Department of Justice eorrsiders in _fc')rmulating 01'1r"vj
recommehdatrons in commut,ation 'cases.' Those standards are aiso set outji‘n theU.S. Attorheys’ N
”'M’anual, whose relevar‘rt portions rrlay be accesSed throtlgh my efﬁcefé Web “site.h"As'the Manual |
' stateh, arrd a's w:e inforrn eOmrhutation'a[r[;licants arrrl';their relative.s, while We cor:rsider alt
\ requests carefuliy, a cornrrrutation of sen“tenc‘ebis arr ex"traordinary ‘fdﬁnjqf'cl_e.nrcr_rcyy t_hat is rarely ‘
- granted. ,Fa.ctors that weigh in favor o'f a commutation »inkclude (h‘sparity of thelse'nte_nce as
| corrlrrared to those Vimposed on eedefendants or ethers inr/olrxeei in the.eame crlme, extraer(iinary,
medical ’issheé — such as paralysié or blindness that rnake li\rirrgv‘in a prié_on setting’ ahduly_, “



| difﬁculr - especially if the disability was not knowrlié't the t_ibme of sen‘tencing.;,and‘ uﬁrewarded
coeperatiorr witlr the government. - “
The lérst factor, :urjrewe-lrdedr cooperation 'wit’h law en»forcer.nent," ivs IGSS likely to result 1n é
_ commutation today than in the past. That is because Rule 35 Qf the Federal},R-ulesAof Criminél
Procedure h‘as,been emended in recent years to expand ‘thetim'e frame. anrl_.circumstarlces.under“ -
which the governmerrt may request the seritericing court tq réduce a persorr:s senterreev t.o,re_\-)vard‘
his eooperatiorr after sentencing. ConSeqﬁentiy, »appl'iearrtsfwho claim _thavt’_their co,op'eré,ti_orr with
the goverrrmerrt sheuld nﬁ_erit a sentenee eomrnutation ‘have often received sbme redu'cti'on"frbm  v

~ the court, or at least the prosecutor has considered whether to request such a reduction. The

Department’s 'positi‘on is that the court is better situated to consider the extent, if any, to whichan. . -

inmate’s cooperation merits a sentence reduction. . It is generally not the pelicy of the Department -
to ask the President to step in and grant a further reduction in this si_t_uaﬁon.

Grants of Clemency
. )

When the President deeideé to grant clemency, whetlrer in the erm‘»ofv pardorror"
eemrrrutetion of sentence, the Counsel to the President inferrrrS»the (Sfﬁce ef the P.a’rden-Attorney. |
ito’ prepare the app‘ropria‘te clemeney warrant.ﬁ“ Typivcéll\y, if the Presirienf irrfendsi_to parden a
number ef arpplica‘nts,‘ a master_ w‘aﬁant of pardorr will 'Ee preIV)‘vared for his si gngturveb, The signed
~'warrant lists the names ef all oyfi .‘the individuals to‘\;)v}‘rorrl the .I;reeident ’:grantsvpard()n,-vand direetsv )

the P‘ardon‘. Attorney to prer)ere and sigrr ihdividﬁal warrerrts ef pa.r(‘iorr reﬂectrng the fresident_'é =
:actien to l:)e de]rvered to each perdon reeiprerrt. Like'the nreéter werraht, the indi\}idual Warrarrr :
: bvears the seel Qf the Del')artrrrerrtef Justlce arr(.i;re:ﬂec.tﬂs} that1thasbeenprepared at the >di{rectio’rr

Qf :trle Presrdent Whenthe 1nd1v1dua1pard0n infra’nt h'a_s}been' prepared, it. is sent to the iapplicant

 ,~8>-
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or tov his attorney if he is reprﬂesented by counsel.
If the President decides to commute a prisoner's sentence, the Pardon Attomey's Office
likewise prepares the warrant of'commutation for the President's signature. ,vljepending~ upon hovy: .
| many vsentences are to be'commuted', either av‘master‘ warrant detailing all of the commuted_: |
'- " sentence_s or indi_vidual commutationwarrants may be prepared, ’After the President has si"ogne'd
the commutation"warrant, which bears the'seal of the Department of Justice, the Pardo’n" <
A,ttorney's Office trarismits a certiﬁed copy of the .document to the Bureau of 'P(risons'to effect the =
inrnate's relea‘se.“ A copyiof the' warrant is also sent to the petitioner's attorney if he 1s represented B
:_ “by"counsel. thene‘ver the President grants a pardon or a commutation, the Pardon‘~Attorney‘s '
Office notifies the nrosecuting authority (United States Attomey or Division of thevJustice ’
Department) the sentencing Judge ‘the relevant United States Probation Ofﬁce the FBI and any

e
. other govemment agencws whose views were sohclted of the final decmon in the matter

Finally, whenever the,P.resident grants either a pardon or a commutation, the Ofﬁce of the Pardon (

A _Attomey prepares a ;ress notice listing the namesof-the persons who received bclemency, their
.cities and statesof residence, the offense, the district and date of conyiction, and the sentence

| imposed. The press notice does not, however, include details.about the person’s offen,seor'the’
reason the l;resident granted him clemency. The press notice is made available tothe n‘evws.
.m‘edia, shoi’tlyaft_er the President has ;acted._ | | | |

Denials of Clemency

-~ When the President denies clemency, the Counsel to the President typically notifies the
: Deputy Attomey General and the Pardon Attomey ] Ofﬁce by memorandum that the affected

, 'cases have been decided adversely The Pardon Attomeys Office then notlﬁes the pardon or

._9_»,



: commntation applicant,’ or his attorney, in ’writing,'of, the decision. In the case of a carnmutaiidn
! - ~ . » ‘ - r
applicant, the notification is made by a memorandum to th_é Warden at the appri)priate,feder.al
priaon, »whoi is“requested to infoi‘m ‘the app‘licant. In addition, the Pardon Attorney's Office l.
natiﬁes the proSecutiné authority, the sentencing judge, and other govennné_nt agencies Wiio_se _ |
R yie‘ws were solicii'ed. No reasons for"thevPre‘sident"s action are given in t}ie notiae 'af denial.

Statistics and Record Keeping

. Traditionally, the Office of the Pardbn Ayttom’ey has served as a réliository for records_‘o'f ‘-
clemency grants by prior Presi(ients.' | We maintain on compact discs copiea of documents.si:gnad ‘
' ciemency. Wa beiieve thase records to be \;efy cornplete, and we make thase chniaact (iisgs,_ .
| availablev to th(i nublic upon' request. Using these CDs and othéi indicési,. ’Wé,h'_clVﬁ; fhe ability t‘o'-‘ e
v research whether an individnal has~receiyed a pardon during a partiaular tirne period., : iT}\ie‘se 3
reaoids ,aléo ha\‘/‘,ek enabled the O’f/ﬁcei to assemb‘lia statistics showing t}ié 'nnmbeisl' of clernency
' ‘vpetitions recei'yed an,(i granted‘for each ﬁscal year as well as foriéntire'prasidential » :
“ adrninistrations from 190‘1 throilgh J anuary 2'0,‘-2001».' All i)f tihe.sve stat-istiaa aré availablé nn“m‘y-
»ydfﬁ'ce’vsv web site.' Nof on .the \ivéb site, but made availab:le as a public iécnrd (iocnmént‘ by my- :
ofﬁc¢ to anyone..wno asks, are Statiétics showing- ihe nurnbe:rﬂs‘ of applications and granta of
Cléinenéy for each fiscal year of the currént administra‘iio_n. = |
| Mr. Chairman, that conciudeé my preparédb fe_s_timony. I wonld,be gilad;t_'o;tryio answer

any questions you and the members of the subcommittee may have: ' i SEERE
S10-0

by Presidents George Washington ihrough William J. Clintor “granting pardons ot other-forms of e l
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