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MEMORANDUM FOR:, 
' ' 

THE WHITE 'HOUSE 
WASHINGTON . 

:-;·. 

.,Febniary 7; 200~,,·, 

·' , ... , .. . ,· . 

THE VICE PR.ES ID ENT ',, 

,~~,~ ~~§~~f1~~:g~':b1~~~SE' 
THE ATTORNEY GENERAL''' 

. g~~~~~bib~~E~~Jr~.i:iiL~~~ETNCE 
ASSISTANT TO THE PRESIDENT.FOR NATIONAL· 

SECURITY AFFAIRS•,· 
CHAIRMAN OFTHE JOINT CHIEFS OF STAFF 

•,. 

'· ·suBrnc;r: · Huiliarte TredttneritofTalib~ri ~md al Qaeda Detainees· 
• ,., . I.·.. , .. ;·' • • , ., • 

. · 1. ' · Our recent extensive discussions regarding the stci:tus of al Qaeda· and Tal_iban . , 
detainees coµfirm,that the application pf Geneva 'Convention Re!ative' to the ' 
Treatmen(of Prisoners of War.of August 12, 1949; ((Jeneva) fo the. conflipt with · 
al Qa'eda ~nd the Taliban invoNes complex legal questions. By its terms, Genev,a 

' applies to conflicts involving "High Ci'mtracting Parties,"' which can only be,. 
.. .. states. Moreover, it assumes the existe11ce of "regul~r;, •armed forces fightingon 

. behalf of states. However, the war against terrorismu~hers ina new paradiS!11' 
. one in whiCh groups with broad; international reach com.mit horrific; acts against 

•';·' 

, iimocep.t civilians, soln'.etirtles with the , di.rect support of states. Our· nation 
.. recognizes ,that this ne\\'. paradigm '- Ushered in not by us, but by terrorist:; - . ~- -. ·~ 

requires new thinkirig jnthe Jaw ofwar, b\,lt thinking that should ne,vertheless be ~1-,-.A.. ~,.... • 

c;onsistent with the principles of Geneva.;·; " · · · ··. · 

,, , .. 

' . . ' .·. . . •. ""'. 

·';, ,. 

2 .. ···. Pursuantto my authority as commander.in thief and. chief executive ofthe United 
States~ ~rtd 'relying. on· the opihion 'of the pepartm~ht ·of Justice dated J ahuary 22, 

.. 2002, and on the legal <;>pinion rendered by the attorney general in his letter of 
· February 1, 2002, I hereby dt?termirie. <,lS (ollQWs~ · · . 

a. 't 'accept thelegal corl'chlsl~n of the Departine'rtt. of Justice and determine .. ··. 
that none .of the provisions of:Geneva appfy to our conflict with al Qaeda in·. 

·. Afghanistan· or . elsewhere throughout the world . because, among: other 
reas9ns, al Qaeda is not a High Contracting Party to Genev<,i. 

b .. 
. ··:· 

-· ) . 

I accept 'the legal contlusi~n oftheattortiey general anq. the D,epartment ()f 
Justice ·that I hav.e the autfrorfry under the ·Constitution . to suspend Geneva 
as between thel]nited States and Afghanistan, pµt ldecline. to exerci~ethat 

·.authority at this time. Acc6diingly, I determine. that the provisions of 
<:Jeneva 'will apply to our present conflict with the Taliban, l reserve the· 
ri~ to exercise the ~,Uthority mth1s otfuture c0nf)icts'. · · · 

.,': 

c. , I also. accept the legal c~nciusion>of the Bepart~ent of Justice and ·· 
.. determ.ine that ~ommon Article 3 ()f Geneva does not apply to either ~l: 

. ' 
---

• 1' 



.. 
- .·>··--

,,.1' 

•, 'lt 

. . . - . 

Qaeda .or Taliban. d~taine~·s, :becatise, among.other reasons, the relevant 
·.conflicts are international in scope and common Article 3 applies only to 
"atme'd contifct notof ari.'international character.}' 

d, · Based on· . the f~cts supplied by·. the. Department of <Defense .· and. th~ 
recommendatiori'of the· Department ·of Justice; T determine· that the Taliban . 
dt:!tainees' are unlawful co"inbatants and> therefore, . do not qualify as 
'prisqners of war undeJ Article 4 of Geneva. I ·note that, ·because. Geneva 
'doesnotapply toour conf1iCtwith al Qaeda, al Qaeda detainees also do not 
qualify as priso.ners ofwar .. · . . ' . . . . . . . 

3. Of course, ourvafoes. as a nati~~; vahi~k .that we share ~ith many nations in ,the 
workl, ~an for us to treat detainees humanely, inCludillg those who are not legally 
entitled to sµch treatment Our nation has been and' will continue to· be a strong 

, supporter of Geneva, and its princ'iples. As a matter of poli<;y, the U_rt1ted States 
.·:Armed· Forces · shall continue to .treat detainees humanely and, to . the extent · 

appropriate and.·corisistent ,with military necessity, ill a.manner consistent with the 
priri.ciples ofGeneva.. . , ;, . . --:----.. . 

4'. · T~e :united ·.States wm hold st~tes,. organiz~~io~s; and . individuals who gain 
c;ontro( 9f l)nited States personµel responsil:Jle for treating such personnel 
humanely and consistent with applicabie law. ·· · ·. ·· · 

' ._. '. ' ,, ... - . '':_ _____ ----,--------··---:-··---···----;-;.....,--.--- -.----.-:-------·'.-:--- ---:--·-;---c----~-:--

5.. l.her~by reaffi~~ the 9rder previously 'issued 6~ the.secr~~ary of d~fense to the .. 
Un_ited States Armed Forces requiring that th~.detainees l:Je treated humanely and, · 
to' the ex.tent appropriate and . consistent_ with mi'li~ary . necessity, . m a Ill_.,!nner 

. coh.sistent 'Yith the prmciple,s of.Geneva. · 

6. ·· . I hereby direct the secretary of.state tO .communicate my d~ter~inations in an 
appropr:iate rnaririer . to our ariies,. and other countries arid iri.ternational . 

. organizations tooperating irithe war agaillstterrorism of global reach. · · 
,._' ' 1 . . -· ' . ' -

Isl George W Bush · . 

. -•·' 

'~: . 

; . 
:., .. ' 

~I , 

[ CBG I AP & CNN'-" 2004,06.22] . ·, \< .· . 

·'·.,; 

·, ~ . , 

,' r· 
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OFFICE: OF THE SECRETARY: OF DEFENSE 
·. . . . ' ' ' ·, ~ ' . ' 

. WASHINGTON, DC 2030.1 ' . ' 
•. ,·,' ··, ·.·.j· 

. JUL .·· 7 2006 

MEMORANDUM FOR SECRETARIES OF Tl{E,MILITARY DEPARTMENTS, 
. . . CHAfRMAN OF THE JOINT' CHIEFS OF.STAFF . 

•, L "< ,· 

lJN9ER SECRETARIES OF DEFENSE . •. .. . . . ..~ . 
COMMANDERS OF THE COMBATANT COMMANDS 
ASSISTANT SECRETARIES Of DEFENSE . 
GENERAL cOUNSEt OF THEDEP ARTMENT OF DEFENSE 

.. DIRECTOR; OPERATIONAl. TEST.AND EVALUATION 
. INSPECTORGENERALOFTHE DEPARTMENT OF DEFENSE 

ASSISTANTS,TOTHE SECRETARY OF DEFENSE . 
DIRECTOR,. ADMINlSTRATIONAND MANAGEMENT i 

DIRECTOR, PROGRAM;ANALYSIS AND EVALUATiON 
DIRECTOR, NETASSESSMENt . . , . 

. DIRECTOR, FORCE TRANSFORMATION ·. ·' 
. , DIRECTORS.OF THE DEFENSE AGENCIES. . 

DIRECTORS OFi1THEDOD FIELDACTIYITIES··. 
··.f 

SUBJECT: · Appli~~tion of Common Article j' of the Geneva Conventions t9tqe 
Treatment of Detainees i11 the Departrnentof Defense · ' 

··::.' 
. . . ' . 

The Supreme Court ha8 determined that.Common Article'3 to the Geneva · ·· .. 
. Conventions of 1949 applies as a matter C>f111w to the conf1ict .. with Al Qaeda. The Court 

found tllatthe military commissions as constituted by theDepartmentofDefen8e are not 
consistent With Common ArtiCie,J: · · ·' ·. · · · · 

. . It is my understan~irtg th~t,aside from themili~ry coriwission procedures, 
'existing DoD orders,.policies,directives, execµte .()rdets,and doctrine comply with the 

. standards of Common Article 3 and, therefore, actions by DoD persormel that comply 
with such issuance's would comply with the standarqs ofCollll!lon Article 3, For . 

· exainpl~; the following are cons.istenfwith' the standards ofComrrion .Miele 3: U.S. · 
A,rmyfleld Manual 34-52, "Intelligence lntertogati,on," September 28, 1992; DoD 
Directive.3115.09~ "DoD.Intelligence interrogation,De~neeDebriefings and TacticaL, 

·Questioning,"November 3, 200S;·DoDDirective 2311.0lE, "Doti Law of War · 
Progr:am," May 9; 2006; and DoD Instructi{)n 231 O.OSE, "Medical Program Support for 

· Detainee Operations;'Jun.e 6, 2006. In addition,y9u will recalfthe President's prior 
,'directive .that•C:fue .United States Armed Forces shall con,tinue to ireat detaine~s ·. • . · , ; ·. 
humanely," humane treatment being the,overa.rching.requfrentent ofCqmmon Article l. 

, ··~ ... , ' .-

~;·.--:,. 

. You will ensure thafall DoD persC>nneJ adhere to tliese Standards. In this ~g~d, I .··· . 
::request that you.promptly review an relevaritdirectjves, regulations, policies, practices, . 
~d procedures under your purview to ~sure .that they comply with the stan~ds of . ' 
~ommon Articl~J. · · · · .· -· --;;-'-,-08010735-e)i ·· , 

'/1111111~111111111111 
:. '. · 717~006 4:37:09 PM 

~-----~--~---~~-~---------'--~'---------'---~----
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.. your reply qonflnning completion,ofthis reView should be submitted by a .. 
CofuponentHead, General/Flag Offi~er,or:SES.member, inclllding a reply of"revie'\Ved 
andno effect" where applicable,to theDeputyAssistant SecretaryofDefense (DASO)· . 
fo!.._Detainee Affairs, Office of the Under Secretary <>f Defense~for P-olicy, no later than.· . · 
three weeks.from the date of this memorand1mi .. Th~ D;\SD·forDetainee Affairs may be ... 
reached at (703}69~-4602; . . .. . . . .. . ' . . . . . . · 

. The text.ofComn1onArticle 3.·follow.s: 

· : In 'the case of armed conflict not of an ilitema:tionalcharacter occurring in the·· . . .... · 
territory of orie o( the High ContractiJ:l.g Parties, ·each Party fo the conflict shall be ... 

• l>o~nd to aJ>Ply, as a minimutn\ the~folloWing provisions: . .·· .· . 

· · ·· (I} Persons taking no acti v~ part in the hostilities, including meID:bers of armed 
f()rces who have laid doWll their arms arid th~se placed hors de combat .. by 
sickness, wounds, detention, or. any other .cau8e, .shall iri all circumstances be 

·treated humanely;~ithout any adverse.distinction founded on race, colour, · 
. : religiqn c>r faith, sex, birth or wealth, or any· other similar criteiia. . 

. ' .·(", ' . ·,. ·.' . .. . ·.' -· ., . 

To this end, th~· following actsaie ~ndshall remain ~rohibited at any time and in 
any place whatsoever ,with respect to the abpye~mentioned persons: ·. 

:· . . ' ' . ':· .·, .. . ·. "; . . . 

. it 

...• ·· .. ·(a) violence to life and person,. in' parti~~l~ ~urder of an ki~ds, mutilation; .. 
cruel ~atment and.torture; r · · · · · 

(b) taking.bf hostages; . . . . .· .. 
(c) outrages upon .J:>ersqnal dignity~ in particular, humiliating and degrading · 

treatment; ·. · . · ·. · · .. . . . . . 
. . · (d) the passing or'sentences ~cl, the carrying oufofexecutions .without .. 
. previous judgment pronow:.:ced by a regularly ~onstiruted court' affording allthe . 

. judicial g1,1arantees which are recqgnized as indispensable.by. civilized peoples . 
. !" j •• 

(2) The woundecl: ~d sick shah be collected and cared for. 
' :""· ; .. •:I , . . . . . . . ' . '· ~ . 

An impartial hum~nitarianbody, ~ti,ch a8'the hl~emational·Committee of the Red 
Cros~, may offer its services tothe.Parties tothe corlflict .. 

. · . '... ' · .. - ; 

The Paqies to the c~nflict ~hould furthe.f 'ertdeavotir to bring into force; by n;leans . 
of specicil agreeqients, all or part of the other provisions ~f the present Convention. · .. 

,'. '· . . ' 

'. 

J'he appli~ation of the precedillg pro.Visions shall not affe~t the legal status of the 
· ·. Parties to the conflict. · · · · · · · · 

,. '\ . 

. ;' 

~' ; .... ·; 
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Opening Rema_rks at the U.S. Meeting With the UN:Committe!;l Against Torture 
Geneva, Switzerland ·· · · • 

•.·May 5, 2006 ·, , . · . 
I . ·i ;' 

M;. ~hairman, Disti~gui~h~d Merr1bers oflhe Cd~mitte~. Me~be~s ()f Ciyi!Society'and Other Observers, 
' ·.. - .'. . ·' . ' .. 

·' .. ' ',·. ,-; 

My name is John Bellinger'. I ?m theLegal Adviser of the Departmeritof State, and I s.e~e as head of the United States · 
delegation to the Ccimniittee AgainstTorture . . : • · · · · · · · · 

. ',·, 

The United States recognize~ the importance of our internation~l le~al obligations and the keyrol'e this Committee plays i~ 
the tre<1ty~monitoring process. The United States greatly appreciat~sthis opportunity to meeFwith the Committee and to . 
explain the measures we have taken to give effect to the Qbligations we have undertaken as a State Party to the · 
Convention Against Torture and Other Cruel~ Inhuman, or Degradir:ig Treatment or Punishment. Secretary of State Rice ·· 

. has emphasized thatthe Uriited States tak,es its internatibnaJ.obligatiaos seriously. This is reflected in the great lengths to 
which w.e have goner to provide you with an extenSiVeTei)Ort a:nd thomugh answers to ,the many questions yo4 have posed, .· 
Our delegation is composed of seriior~level officials involved in implementing the Convention. This further demonstrates 
our commitment not bnly. to fulfilling our obligationsunder the Convention, bu.t also .to engaging in what we expect will. be a 

· prpd1.foti~e dialoguewith y.ciu. · · ·• ' · · · · 
'·' ',' 

At the outset I ~antto r~iterate tile' United States Government's'absolute comniitmentfo upholding 9ur national and 
international obligatipns to eradicate torture and to prevent cruel; inhuman, or degratjin treatment or punishment' 

. worldwide. The President cif the United States has madec ear t a o ureca · · n di nity 
~verywher~" and t.hat "freedom f,rom torture is ~n inalienable huma,n right." Beypnd the protections in our Constitution that.· 
Mr. Lowenkron mentioned, United States.criminal laws prohibittorture. There are no exceptions to this prohibition. Within . 
. the l:)nited States; ou~ 50 states and the federal government prohibit conduc;tthat would constitute torture under thefr Civil 
and criminal laws. Our Congress has also passed laws that provide for severe federalsanctions, both civil ~nd criminal, 

. c;igainst those who engage in torture outside·the territory'cifthe United E!tates. · · .. 

And'ciur Jaws have g~ne further. Ourfoc~s on eradicati~g t6rture and punishing its perpetrators woul~ be incorr1plete - ·, 
without a parallel effort t6 help its victims recover from, abuses. The United States lia:s comprehensive legislation thaf 

. enables citizens and noncCitizens pf the United Statesyvho are vict_ims oftortur~laims-fGrd-ama~inst ·· 
·.·foreign government officials in U.S. federal courts. Congress has also establ_ished and funded programs that assist victims 

· -' -()f torture, dofl:lestically and overseas,· The United States ha's contribute9 far more than any other country in the world to 
·. · the lJnited Nc;itions Voluntary .Fund for Victi.ms of Torture. For the years ·2000 through 2005, U,S. contributions to the Fund 

'totale~ more than 32 rnillion dollars, which is· approximately 70% of.the totcifcontributions. during that period. 

And I.ate ·last year, our Congress enacted, and the, President signed into law, the Detainee Treatment Ad of 200S.The Act 
included a,provisionthat.codified in law ouralready-existingp9licy against the us.e of cruel, inhuman or degrading ·· ....--
t .. rr_~ ea,· 't ' n' t' ·.as·. ~ha' t term is def,ined under 'the obligatio' n's the .. Un,ited States as' SU' m' .'ed unaer. the C.£0Y~D_tion. The law provides ' · ..• 

'· ... ffiat no person "in the custody orunder..the h ·c I control of the United · ess bf nationality qr 
. ·physical location" sha .. · . o cruel, unus.ua, an 1n umane treatment or;p.unishment prohibited by ce air'] ·. 

provisions of the U.S. Constituti9n. The enactment 'of the Detainee Treatment Act highlights our nation's commitment to 
upholding the values. of freedom and humanity, on which. lt:w.as founded; .. · · ·. . ' . '· . . ' . . . . ;.,..· ' ., 

We know that you will have many questlons about actions the .. U.S, 9overnmer;itha:s taken in .response to the terrorist.· 
attacks upon our country on September.11. We welcome thi~. ~ialogue and we:are committed to addressing your questions 
as fully as possible. As we attempt to answer yqur questions; I would like to ask)he Committee to bear in mind a few ·· · 

,·considerations·: · · · ; . ' · · · · · · ·· · · ' ·· 
·:,' 

· First, some of the matters that are addressed by your ques.tions are the s.ubject ofongqing litigation: and I hope you wm · 
u~derstan~ thatciur ability to comment in det,ail on such matters is necessarily.wnstrained. ' 

./ 

,·,.--. 

http:l/w"·w:state.gov/g/drl/rls/nn/2006/66062.htm-· 
·. . . '' . ·. ' '·: . 
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Second, Iii~~ other governments, we are. hot in a 'pqsltion ,t() com~eot pl'.lblicly on alleged intelligen~e activities .. 
• ' ,· •" ' r • ,' • 

Third .. our S,econd Periodic report and the itritten answers to your questions c6ntain extensive informationi.ab'o~t l:U3. . 
detainee operations in Guantanamo Bay, Cuba, and io Afghanistar:rand Iraq. ltis the view of the United States that these 
detention operations are gqverned by. the law of armed con~t. which,is the lex special is applicable to those 6perations .. 

•' . . . !'.' . . . ! . . . ;.;·. ~' • . ' 

As a geni:m;il matter, countries negotiating the Co~ventior'lwere principally focused on dealing. with rights to be afforded t(); 
people through the operation of ordinary do1T1estic legal processes and were not atternpting to craft rules that would govern 

· .armed conflict. . · · 

At the cbndusion of the negotiation of the Convention, Hie United State!) ~ade clear';that the conventioo .. , was never 
ir;itended to applyfo armed conflicts; ... " 'fhe United States emphasized thathaving the Convention apply to armed 
conflicts''wol.Jld result in an overlap of the different tre;:itieswhic,h.would undermine the objective of eradipating tortur'e.·;1 
No country objected to this understanding. ··· ·. · · · · 

~·· 

· In any case, regarc:Jless of ~he legal a~aly~is, torture is clearly ~ .. nd categoriC:~t?hibited under both ~uman ri~h.ts tfe~ties 
andthe law of armed conflict. The obl1gat1on to prev$t11 crael, 1nNuman, or d grading treatment or punishment 1s .1n A,rt1cle 
; 16 of the c;onventiori and jn similar provisiciris in the law of.armed <::onflict,, · · 

. While the United States maintains its view that the laW of armed c6n.flict is the lex specialis governing the detainee 
. ciperationsthat we will discuss, we are pleased t6 provide extensive information about these operations in a sincere spirit ·, 
of pooperc:ition withthe Committee. · · · · · · ·· 

··1n,closlng I.would like to maketwO"final C?mriients. ·.. ( ,· 

First, while I am acutely aware of the innumerable allegations fhathave appeared in the press and in other fora about ••• · · · 
various U.S. actions, I w9uld ,ask you not to believe every allegation that you have.heard. Allegations about U$ military or' 
intelligence activitie.s have bepome so hyperbolic as tobe absurd. Critics wiil now accept virtually any speculation and · 

. ru,m9r and circulate them as fcict. The U.S. Governm.ent has attempted tp addrnss as many qf these allegations as quickly 
.and as fully cis .Possiqle. And yet, as mucn ·as we would like tp deny th~ numerous. in~ccurafe charges made against our· : . 

. government,' because many of the accusations'.r.elate to alleged intelligence activities, we have found that we cannot . 
comment upon them except in a general way. ' . . . ' 

' .. . \ • ' .• '! .; 

Second, even as we recognize matters of concern to the Committee, we ask)hat the. Committee keep a sense of .. 
proportion and perspective. While itis important to deaJ..with prpblems in a 5traightforwarc:l manner, ifdoes a disservice to 
the quality of our dialogue, to the treaty (TlOriitoring process, to the United States, arid, ultimately, to the cause of 
combating torture around the world tofocus exclusively on the allegations and relatively few actual cases of abuse and 

·· wrongdoing that have occurredin the context oftheU.S. armed conflictwith al Qaeda. I do not mean to beli,ttle or shift ' 
, attention away from these q:ises in anyway.We w.elcome your questions. But we suggest that this Committee should not. 

lose sight of the fact that these inci.dents are not systemic. We also suggest that the Committee devote adequate time in 
these discussions to examining the treatmantOr cond.itions that apply dbmesticallywith respect toa country of more than 
290 million people. The United States is commiitecno rule of law and has a well-fundioning legal system to el)sure criminc;il 

. and civil accountability. · ·· ·· · , .· · · 

We will now begin to answer the questions.youhave posed to us·:· In ligh.toqime qonstraints onthi!; oral presentation, it will 
be impossible for usto reply in detail to every aspect of yourwide-rangirig questions. In many cases, we will refer you to· . 

. the more detailed responses we have provided in writing.· ·· ... · ·· · · · 

Thank xou very. much. · .··.1 
1 · ...•. · .. ' . ••. . ....•. · : •·· .•.• ' . ' ..•. · 

U.N .. Doc. E/CN.4/1984; March 9, 1984. 
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. For .Immediate Release · 
Offic·e·.of.the Press Secretary 

December 15, 2005' 

President Meets with MC'Cain & Warner;· Discus~e~ Positioh:on Interrogation 
·· · · The Oval Office · " · · · · · · · · .· · · · 

' ,' 

'2:41 P.M. EST. . . ,·-

:Y:H E PRESIDENT.: ·It's my· honor to welcome. two good friends, the · · 
Chairman, John Warner, and, of course, John McCain -- Senator 

·. J:ohn McCain; h~refo the Oval Office. Weshare a ·common goal, and 
, . that is to protect the Ame~icari people ano towiri the wa.r on terror. ; 

, ' • . ' . ' L,; . 

EMg~w M:utiitneoia. 

Pre.sident's Rema.rks 

1131 Yl!!W · 

. S~natbr McCai'n has been a; le~derto mak~ sure thatihe Unit.ed States ofAmerica upholds the values of America 
as we fight and win this war on terror. And we've beeri h~ppy.to work with him to achieve a common qbjective, 
a.rid th<;it is to make it dear to the world·that this go.vemrrient does .noUortyre and that we adhere to the . · 
international convention of torture, whether itbe here at home 6rabroad>And sowe have worked very closely 
with the Senator and otners fo achieve thatobjective; as weli as to provide protections for th.ose who are on the 
front line of.fighting the terrorists. · ·· · 

And.sol appreciate your hard work, S~nator: You're·a goodrmm who 
· .honors the values· of America.J also ,appre~iate the 9trong):;upport .·· 

that you've given -- both of you .have given in the war on terror. The .· 
central front of that war is Iraq. Part of our strategy, is to t,rain Iraqis so., 

·· theycah join our forces and fight off the terrorists and1 eventually, 
:have thelraqis be able. to stand on. theirown. The other part is the 

. . democratic process that will help marginalize the ~~ddamistS andJhe 
} : rejectionists. ' ' ' ' ' ' ' ' 

\And, so t want to welcome you all to the Oval Office> Thanks for c~rnillg. Thanks for.your good work on behalf of 
/·Arii'e·rica.:.·;·.: · -,,, '..' 

·•. SENATOR Mc(;AIN:Thahk you; Mr. Presid.ent. I wantto take this Opportunity to thank you forthe effort that you ; 
· mad~ to resol.ve. this very difficult issue.' i thank yoy for your adive participation in it. And I a.Isa want to thank your> 
. Natignal Security Advisor, Steve Hadley; who plc;iyed a very important role, as welL And l!m very pleased that we 

. reached this agreement, and now we canniO\/eforward and make sure t~afthe whole world knows that; as the 
• President has stated many times, that we d.o. not practice .. crljel, inhun:iari ·treatment or torture. ·· · 

.This agreement basically does.two tilings: Ohe, puts into the Army Field. Manual the specific procedures for. 
·interrogations, And two, if prohibits cruel, .inhumane~~ .or torture. .. · · · 

; - .· ." ··: . . : • . I . "' 

~ " ' 

< In our negotiations, there Was legitimate. cdlicerhs rais~d· by the administration concerning the rights of 
·interrogators. And taking language from the .Uniform Code of Military Justice; we provide them with legal counsel· 
and certain protections that a reasonable p~rl50n mighfyiew as carrying out of orders. not to contrad,ict the 

. Nuremberg decision, which, .of course •. said tha.t obeying order,s is riot a sufficient defense.. · 

. 1; again, thank the President.And I wow Id. like ta alsor~pea(we've sepf c;i me~s(3ge to the' world that the United, .. 
. .. . ."•. .,• •. . . . ·,-"·. . .• i •.. ••· ·, ., ·' .• ,. • ... ' '· 

·. http://www.whitehouse.gov/n'ews/rele'ases/2005/12/phl1t/2005t215-3.html 7/13/2006 
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,_ 
' 'Statesjs not likethe terroril?~s. We have'no l:>,r,leffofth~m; bl.l~y.J~~t Vve are is amition that upholds values ~rid , __ 

s_tahdard~ of behavi9r_and tr~atment of.~11 people, no matter,ho'v;V evil:or; ~ad they are. And I think thatJhiswillhelp 
Lis enormously inwinnin'g the warforJHe hearts::and minds of people throughout the world in the war onterror; -
•·. ' . J. . /. ' . i"' ' ,.. •. ,. .• . . ,. . 

•' 

Aoo·again~; fwant,tp ttiankthe_President; I wantto:th~,ri_k'steveHadley;fthank all the people who worked'so,hard: -
tO come to this' agreement. Ngw I, th_i~k we can IJl~v.(3 forwafp "fit~ winninQ_, the ~~r on terror and in Iraq. - ~ • 

thank you, Mr.Preside'nt 
,· .( :· ).'"· ·,·'' .· .. ' 

·THE PRE_SJDENT: Than~s; John: 

_ENCf2:45P:t.'.l; EST. 

- :.0 uo,?{ Ti·;" ;.~,i.i::~;,:~•r:;.;.!"J.'1£<""{~v~ ~:.1rw~'ir~1.bn:'~, ·-, :-:.:.··_'1:;,._oe:,z.r~::-; .~-~o:,i;:;~.;·x 

Returh;to thi$ article at: '' , _ , 
httQ://www.whi'tehouse.gov/n~ws/n~IE:)ases/2'oo5/12/20051215-3.html 

--http://;ww\v.whitehouse.gov/news/relei~es/2Q05/ 12/pririt/200~1215 "3 .html 
• ;'.- ,, . , ..•• -· .- . . ,l_.,· . / • ' . ", • • ,.. ., _, • 
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58. \JVhite HousEtPress· Secretaryannouricerneht of President Bush's 
~etermination re legal st~tus ofT~libanan~ Al.Qaed~dej~inees 

... (February 7;.2002) .· .. · . · -~~~~~-,.~-,-.... ~ .. c~c.-""~-·- -~·---··· · 

; THEWHITE HOUSE. 

-~···:·/· .. ··.· ... 

'office of the Press s~cretary 

,,. 
'~·,..,.-.~~~~~~~~~~~.,..-~~~~~~.,..-'--~~~~ 

. For lm,mediate Release February '1~ 2ob2 · 

Statement by the.Press ~e.cretary on the Geneva Convention . 
The James $. Brady Briefing Room · · 

1:40P.M. EST 

) . ~ 

MR. FLEISCHER; I have an announcement to make. Today President Bush affirms our enduring comm'itmentto the · 
important principles of the Genev;;i Convention, Consistent with American value~ andthe principles _of the Gerieva 
Convention, the Unitec:l States has·treated and wil!continue to treat all Taliban and al Qaeda detainees in Guantanamo 
Bay humanely and con\)istent with the principles ofthe Geneva Conv.ention. · ·· · 

· They will contirue to receive three appropriate meals a d~y. excellent medical care, .clothing, shelter, showers, and the· 
· opportunity worship: The lnternat.ional Com ill unity oftheRed Cro!)~ can visit each detainee.privately. · · < . 

' , .· . . I . . . '· . .' . ' . .. ., . . . ' 

In' addition •. Presideht~ush today has decided that the.Geneva Cqnvention will apply to the Taliban detainees, but norto 
,the al Qaeda international terrorists. · · · · 

·Afghanistan isa. part/fothe Geneva.Con~ention. Althought~e Unit~d St~tes does notrecognize the Taliban as a ,; 
legitimate Afghani government; the President determined.thatthe Taliban members are covered. undertheJreaty because 

· Afghanistan is a party to the Convention: · · · · · · · · · · 
J• I ;1, 

. Under Article 4 ~f the Gen~va Convention, h~weyer, Taliban. detainees are not entitled to POW status. To qualify as POWs 
·· ... un.der Article 4, al_ QaE)da andTaliban detair;iees wo.uld h;:ive to h,a.ve satisfied four conditions: They· would have to be part ·· · 

of a military hierarchy; they would have to have wqrn uniforms or other distinctive signs vis.ible at a distance; they would 
have to have·'carried arms openly; and they would hav.e to have conducted their .military operations in accordan'ce With the 
.l'aws and customs of war. · · ·· · · · · · · · 

·The Taliban have not effectively>distinguished tt')emselves from the civilian popul~tio'n of Afghanistan, Moreover; they h9ve · 
not conducted their operations in accordance with the laws and custom$ of war. Instead, they have knowingly adopted and ·· · 
provided support to the unlawful terrorist objectives of the al Qaeda: · ·· · · · · 

'' - < 

; . . • ... :Al Qaeda is an.international terrorist group and cannot be,considered a state party.to the Geneva Conv.ention, Its' ·.... ·, ~ 
" e··· ·-_: .·:· ..... ·-~ _ l mem,bers, t.herefore, arenot c~vered by t.he Geneva Con.vention,}nd are not entitled to POW status under ~he treaty. . . · ·. ~ .. · 

. • . · ... ·· / . The war_onterrorism'is a\,var not envisaged when the ~eneva Conv'entlon was signed i111949, In this war, globaUe~rOdsts 

. . ·. · ..• ·-.·._. · ·-·(; 'tr.an_s __ c·e. h'·d na_ ti·o.na·I· bound .. _a· ries_ a_ nd. ·_.in·_.t.ern.atio. n.al·l·y .. t' a. r. g. ~-._.t.Jh_··e .. in·n .. 9 ... cent. T_.h· e_ . .P• .re.sid_.·.e·._.n_. __ t_.h· as. mai.nt. aine.d the .• Un. it.ed St.·ate. ·s• ·. . ·. · .. commitment to the principles 9f the Geneva Convention, while recognizin'g that the Convention simply does not cover . 
• • · ··.• ·'. . 1, every situation in which people may be captured or detain~d by military forces, as we see, in Afghanistan today. .. · · 

·. · .. ,_ . . .. H~ arri~ed at a f~st, principled and practical solution to'a dittic~ltiss.ue. The Pres;d~nt did so because, as Americans, the. . 
, ·: .·. ... ' . .. •' .. ' '.. ' '. ,. ... . . .· 

•,· 
' 

.·.http ://www~ state, gov /s/113,8 727 .htm 7/10/2006 
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.·;···· 

way w.e fre;:it people is a reflection of Arn.erica'sv_atu_es. "fhe military operates under a code of conduct that l)pholds th.ese 
values,·based cinthe dignity of every individuaL . '. .. , . . 

:eh~.a~~e;~f ~_ ·:oe;:~~ t~~~;ia!s_e if 0:! ~~~~~~~r~;:~i~~~-;'~~d1~~·fr:rl:J~~~1:~;i;~~"oi 1~'~~-;::~~~s~o';;~:•pnt~ n ·... · 
compliance with the Convehtiori. :_ .· .··. · . : ·• .·. ; ·. · . · . .1 

· ... · 

. ';·.: ··< ' .. :·.~. ·.·_:. . .' ·, ' .... ·.~ .. ·· .·. .. , .. · ... :· :· . ·'.· .. :. ·," \:.. .:.. . «. . '!· . >·: .. : ' 
···•Roll. ; . 

,;! ... '" 

·.• . ·. ... '... i, .,. ·." ... • · •.. : . . . ........ . . ' . ; .-

Q.Giveri that the-President.had long ago determined that none of these folks were prisoners of war, how, if at all, does it 
',.change theway the Taliban 'and, separately, ;:ii Qaeda fighters will be treated at Guantanamo Bay? And tell me how this . 
· might help protect U.S. forces ifthethappen to be capt\.lre~ in Afghanistan. . . ·. ·.. · .· · 

·. ' ' . " . . ' . .·.· . i .. ".· '. •"' .. :.; ' :• . . ' '... ' ·' . ' 
MR FLEISCHER: What thi.s announcement signifies is thEf P.resident's dedication to the importance of the Geneva .. 
Convention and to the principles that the Geneva Conyeritiori holds'. In terms. oUhe treatment of the prisoners, even. 
though the President has determined tha.t they Will not.be treated legally as prisoners of war, they will be afforded every 

, . courtesy and every value that this nation applies to treating people WE:)llwhile they're in our custody. So it will notchange 
their matEJriai life _ori a day-to-day basis; they will continue to be treated.well because that's what the ljnitecj States does. 

9 And then why d~ this? Is it bec~u~ebfthe second p~rt ofthe ~uestion? 
\ .·· 

MR. FLEISCHER: It's because of the first answer I gave, whic.h is because thePresident believes in the principles and in· 
·· .. the law of the Geneva Convention. He .believes.in its applicability; he believes in: its importance; he believes th;:it that plays 

a role even in today's modern w9rld where the applicability gets somewhat more complicated as a result of an international 
terrorist organization.that doesn't wear uniforms or insig"nias. . 

i, ·,; .· . . "·. . " . 

,. ,·, 

Q So, Ari, what you're.telling us is thatthe. Taliban prisoners, detaihees:at Guaritanar:no will. not get any more.protedicins • 
than they already c:ire given unqer the Geneva Convention: What you seem to be telling us is the al Qaeda .detainees will .. ·• · 

, get.fewer. ···. r ·· · ·· ·' · · 

. MR. FLEISCHER: No:The're is no change in the prqtections they will be provicjed. They/ have always been treated 
consistentwith the principles of the (3eneva Convention, which means they will be trE_lated welL If you're looking tor ·: . 

. anything that will not happen as a result of this arinouricement, it is that they will.not receive stipends from the American .. 
taxp;:iyers. They will-not receive musical instruments courtesy of the'United States military. They would have received .· ·. 
t.hosehad U1ey beE).n declared POWs, . · ·· ',. · 

. QThat's tru.e of the Taliban; too~ right? 

: ' . 
MR. FLEISCHER: Correct. 

.,• .. ' 
, .. -

Q 'so what 'is the .difference? Hbw will the al Qaeda· and the Taliban· detainees be .treated differently? 
. . . . .. . ' . . . . ' . ·' . . '. . . ' ' . . . '.;; . . ~-

> MR. FLEiSCHER: Wh~f tli~ President is saying' here is there's an important legal principle recognizing that Afghanistan is 
arneml:Jer state that agreed to th:e terms of the Geneva Convention. So the President is making distinction between the al ... 
Qaeda andthe Taliban. · · ·· · .· ·· · · ·· · · 

•:" ' 

But when it' comes to the classification as POWs, neither group will be given POW legal designation, although thE)y will 
continue to be treal(;ld humanely, in accordance with America's .v;:ilues •. whi.ch are refle~ted in the Convention.· .. 

···a How is there any di#erence, 'Ari, in'how they are treated? IS.there ~ny difference in how they.are treated? ; · 
. . . . . .. ..; ., .. .· .. . 

. MR. FLEJS,CHER: That's what we've be~n ;ayihg all along. They.wili 'continue to be:treate,d well because they're in the . 
custody .of Amf:lrica. 

'·r· 

Cl They will be treated the.same; al Qaeda and Taliban detainees will be treated equally .. : 
' . ,-,:' 

MR. FL,l;ISCHER: No distin<:;tion will be madEl in the good treatment give~ to•the al Qaeda or the Taliban. 

' 0 'so this.is a distindion without a.difference, rea'!i"y.? 
. • • ••• • l 

http://www.state.gov/s/l/38727.htrr~ , \. 7/10/200.6 
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·· · 58. White Hcmse Press Secretc:tiy announceme,nt ?f Pre,sident.Bush~s determination re lega;.. P~ge 3 of~ 
:" 

j 

• .. MR):LEISCHER: No, h's a distinction based on th~ legi31 prin~iple that the President believes in the Geneva Conventi~n 
. and i(,'s important prinCiples .. , ·. ·.· · : · .'.> . ', < ·~· · .· .· •· 
Q Butyou h1:1ve to ~ay, Ari, that day fo dc;i'y nothing is going to change thcitwill be noticeable for these detainee~ .. Thafs 

·'correct, right? · · · · 

.. MR: FLEISCHE~: They will cor\tinue to be treated' well. No change in.that treatment: 
• 'i' - . ' / . . . ' 

<:Q So 'applying the Convention here i.s being done ~~lel~t6.t>rotectd.s.:~itizens, and namely, U:S. soldiers, whd ~ay b~ .in 
.. a sit1.1ation,qverseas ~eld by aforeign g'6ver,nment. I~, th.af co'rrect? Is that's the pr,inciple that's being upheld? . . · 

. ·.. ,: . . . •. ··. l ' ' . ,'• .·. . ' . 

:·.·-.··.: ·,.·; f ·J:.:. 

· MR. FLEISCHER: No,' the pririCiple" is'tha.t this country·anci'this President, of qourse, believe in and adhere to the .Geneva 
' Convention. In any case, the United States would always be covered by the Geneva Convention, ourrnilitary, because as I 

.mentioned', under Article4,y0u have to weara upiforrT)~ yoU have to wear an insignia, carry your weapons outside, be · 
. d,istinci,.uishable from .the civilian population; all of which coyers 9ur military ... ' ... 

. , Q Butthe concern, the debate here ;_.;as about if you don'tdo i(here, then U.S~ soldiers could be mistreated abroad ... Isn't 
..• that correct? 'And"so isn't that a big motivation .here, to make sure that U,S, soldiers.'getthis same kind of treatment? .. 

' • . ' . ' ! .. . • ' . • ~ . : .:, . i- •. •.· . . . : ·1_ : ' • ,. . . >"' . . , '. 

MR.FLEISCHER: ;It's importantfor all nations, thrq'ughbutthe world~ to treat any prisoners well. And that is sqmething the: ; · 
. United States aly\lays expects, and the United States always does'. . . ··. · ·. . 

We have .tim~ for orie more questioh, and then there;s a pool. David will get one ITl\:>re, and then we'll--
.·•'-;' ' ' .· . ·;, .. ··... . '·•. ·., ; .. ' . ·, ' . ·,· . 

•. ;r; 

· :Q Cari. youjustberesponsiveJo the specific point?Wasn'Mhis an important concern? I understand
1
what ~he expectations 

are, but itwas impbrtant.for thi,~ 9dministrati.on to. be abie to say, look; we want tO be able to protect our soldiers. in sir:pilar 
.. situations down the line:, And if.we don'tafford privileges un.der the. Geneva Conventiop, then our soldiers couldbe in peril? 

"· MR. FLEISCHER: David;' I was n'ofin the NSC,deliberntionswhere various.issues' were raised. And so I really -- the~~·s no 
way I can a'C;curately answ~r tha't question. . ... ·. , ~. '/, ·.· . · . ·.. . · . . . . . ·· •. ·. . . :, . 

·:'.:. • ' . . . . - . i . . " • ' ' . ' . ,. ' 

9 What about the U.S. 'spetial torce.s? Th~y don;t --'they oftE:m cjo not wear unlforrT)s. They often do not carry their·· 
weapons.outwardly. If they are captured, they wouldn't b~ prisoners ofwar? · 

• : , : ' • ' ,',, • , ' • ~ •• ' • , • < , " • .'·: I ' ' •, ' - , ). ·,. '• • , )' • ... ' •• • • , , • ' 

MR. FLEISCHER: The terms of the Geneva Convention apply to all,· an.d t.h'ose terms speak for themselves. 

. Okay, thank ;~LI everybody .. · ... 
\ .; .. ,,. ' . ' 

• ,''r 
''.:·'· .·,_:· 

END 1 :48 P~M. EST ,,·•·, 

'! .-

·t ... ,' 

-;,,-, 
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US CODE:. Title 18,2441. War crimes 

I 
LII / Legal Information Institute 

U.S. Code collection 

TITLE 18 > PART I > CHAPTER 118 > § 2441 

§ 2441. War crimes 
· How Current is This? 

(a) Offense.- Whoever, whether inside or outside the United States, commits a 
war crime, in.any of the circumstances described in subsection (b), shall be fined 
under this title or imprisoned for life or any term of years, or both, and if death 
results to the victim, shall also be subject to the penalty of death. 

(b) Circumstances.-• The circumstances referred to in subsection (a) are that 
the person committing such war crime or the victim of such war crime is a member 
of the Armed Forces of the United States or a national bf the United States (as 
defined in section 1.01 of the Immigration and Nationality Act). 

(c) Definition.- As used in this section the. term "war crime" means any 
· conduct-

(1) defined as a grave breach in any of the international conventions signed 
at Geneva 12August1949, or any protocol to such convention to which the 
United States is a party'; · 

(2) prohibited by Article 23, 25, 27; or 28 of the Annex to the Hague 
Convention IV, Respecting the Laws and Customs of War on Land, signed 18 
October 1907; 

.h-( (3) which constitutes a violation of common Article 3 .of the international 
~ conventions signed at Geneva, 12 August 1949, or any protocol to such 

· · convention to which the United States is a party and which deals with non-
. international armed conflict; or 

( 4} of a person who, in relatiop to an armed conflict and contrary to the 
provisions of the Protocol on Prohibitions or Restrictions on the Use of Mines, 
Booby-Traps and Other Devices as amended at Geneva on 3 May 1996 
(Protocol II as amended on 3 May 19Q6), when the United States is a party to 
such Protocol, willfully kills or causes 'serious injury to civilians. 

LII has no control over and does not endorse any external Internet 
site that contains links to or references LII. 
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