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THE WHITE HOUSE

: . WASHINGTON

S }E.eb_ftiary 7,,‘200;2.;: o

MEMORANDUM?FOR}T” THE VICE PRESIDENT -

SUBJ ECT

2. THE SECRETARY OF: STATE L
. THE SECRETARY OF DEFENSE' LT
... .. THE ATTORNEY GENERAL S
CHIEF OF STAFF TO THE PRESIDENT ey
DIRECTOR OF CENTRAL INTELLIGENCE

Sy _:_AS SISTANT TO THE PRESIDENT FOR NATIONALIQ |

o SECURITY AFFAIRS ST
»._:CHAIRMAN OF THE JOINT CHIEFS OF STAFF

.'Humane Treatment of Tahban and al Qaeda Detamees =

R0 P " Our recent extens1ve d1scuss1ons regard1ng the status of al Qaeda and Tahban-’
o ’detamees confirm- ‘that- the application” of’. Geneva ‘Convention Relat1ve to the . 7
et Treatment of Pr1soners of War.of August 12,:1949; (Geneva) to the conﬂ1ct with.- L
sl Qaeda and the Taliban involves complex legal questions. By its ‘terms, Geneva .
“applies 1o conflicts 1nvolv1ng "H1gh Contractmg Parties," ‘which can’only be."‘"

" states:"Moreover, it assuimes the’ existence. of regular armed forces’ ﬁghtrng on

__'_rbehalf of states However the war aga1nst térrorism ushers in-a new paradigm,’.- e

- one in which groups with broad international reach commit horr1f1c acts agamst» o

.. innocent -civilians, sometrmes with the. direct. support of states. ‘Our nation..
L ,;.,‘recogn1zes that th1s new parad1gm —ushered in not by us. but by terrorists —  **
' » ] Cwar, but th th1nk1ng that should nevertheless be Rty

- cons1stent w1th the pr1nc1ples of Geneva

Pursuant to my author1ty as commander in ch1ef and ch1ef execut1ve of the Un1ted i
o ‘States, and relymg on'the opinion of the : Department of Just1ce dated January 22 )
o ,_’;2002 and on: ‘the’ legal opinion rendered- by the attorney general in h1s letter of el e

o Februaryl 2002 Ihereby determme as follows G : e

: fI accept the legal conclus1on of the Department of Just1ce and determ1ne EL
‘that none of the provisions of’ Geneva apply to our conﬂ1ct with- al' Qaeda in-o o
R Afghamstan or_elsewhere -throughout the -world". becatise, among: other__
:reasons al Qaeda is not a H1gh Contractmg Party to Geneva o

,/.

‘e

-.I accept the legal conclus1on of the attorney general and the Department of v
i Justice that 1 have the author1ty under the Const1tut1on to suspend. Geneva
.- _“as between the United States and Afghan1stan but I decline to exercise: that
authorrty at “this’ time. Accordmgly, 1 determ1ne ‘that the . prov1s1ons of 7 =
~Geneva ‘will" apply to our present conflict with the Tal1ba'rﬁ'Té' Serve the 'f" '
' 5r1§h‘ TO EXEICise the author1ty n thrs or future confhcts ’ Sl

I also accept the legal conclus1on of the Department of Just1ce andf%‘l s
. __‘determme that common Art1cle 3 of Geneva does not apply to e1ther al -



S Qaeda or Talrban detarnees because among other reasons, the relevant :
. -conflicts are ifiternational in  scope and common Art1cle 3 appl1es only to
o armed conﬂlct not of an 1nternatronal character '

d -Based on: the facts suppl1ed by the Department of Defense and the‘.‘;"
Lk recommendat1on of the: Department ‘of Justice, T: determine that the Taliban

- v'prrsoners of ‘war under Article 4 of Geneva. I:noté’ that, because .Geneva'

‘qualrfy as prrsoners of war =

. guanina

,-';Of course our values as a nat1on values that we share w1th many nat1ons in the o

,.ent1tled to such treatment Our nation has been and will continue to-be a strong .
,;'supporter of Geneva and its prmJles As a. matter of pol1cy, the United States.'_",
“.ATmed Forces- shall continue -to  treat’ detainées humanely ‘and;’ to .the extent . -

: pr1nc1ples of Geneva f T R

: ‘The Un1ted States w1ll hold states organrzanons and 1*1d1v1duals who garn
';control of Un1ted States personnel respons1ble for treat1ng such personnel K

~»United States Armed Forces requiring that the detarnees be treated: humanely and,

e _vcons1stent w1th the prln(:1ples of Geneva

—

'.L.orgamzatrons cooperatmg in the war aga1nst terror1sm of global reach

h ,/s{G,é_a'ri;'gfe W Bush

_[CBG/AP & CNN=2004,0622]

" detainees are unlawful combatarits and, - therem quahfy as S

‘~does-not’ apply to our conﬂrct wrth al Qaeda al Qaeda detarnees also do not‘lf R

‘world, call for us to treat deta1nees humanely, 1nclud1ng those who are not legally e

" v.appropr1ate and; cons1stent w1th m1lrtary necess1ty, in a, manner’ cons1stent w1th the - : e o

I hereby reafﬁrm the order prev1ously 1ssued by the secretary of defense to thev‘.-‘

to’ the extent appropr1ate and consrstent with m1l1tary necess1ty,r1n a manner e

SN | hereby d1rect the secretary of state_to commun1cate my determ1natrons in an; .
. appropriate’ manner .to. .our -allies,” and other countries’ ‘and - 1nternat1onal Lo




R OFFICE OF THE SECRETARY OF DEFENSE o
R WASHINGTON oc zoaor

MEMORANDUM F OR SECRETARIES OF THE MILITARY DEPARTMENTS

 CHAIRMAN OF THE JOINT CHIEFS OF STAFF
y UNDER SECRETARIES OF DEFENSE ' -
- COMMANDERS OF THE COMBATANT COMMANDS
 ASSISTANT SECRETARIES OF DEFENSE ~  ©
. GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
Lo J:QDIRECTOR OPERATIONAL TEST AND EVALUATION .

" INSPECTOR GENERAL OF THE DEPARTMENT OF DEFENSE? ‘; l_ :

' ASSISTANTS TO THE SECRETARY. OF DEFENSE
' DIRECTOR, ADMINISTRATION AND MANAGEMENT
" DIRECTOR, PROGRAM ANALYSIS AND EVALUATION
. DIRECTOR, NET ASSESSMENT - .. R
... DIRECTOR, FORCE TRANSFORMATION B
"' DIRECTORS OF THE DEFENSE AGENCIES
o ;DIRECTORS OF THE DOD FIELD ACTIVITIES

e -»SUBJECT Apphcatlon of Common Artlcle 3 of the Geneva Conventlons to the SRR

Treatment of Detamees in. the Department of Defense

“The Supreme Court has determmed that Common Artlcle 3 to the Geneva

ek ':;Conventtons of 1949 apphes as a matter of law to the, conflict with Al Qaeda. The Court R
© <"+ found that the military commissions as constttuted by the Department of Defense are not o
j]con81stentmthCommonArt1cle3 EE R S N S PR

It 1s my understandmg that a31de from the mthtary commxssmn procedures

S *exnstlng DoD orders, policies, dlrectlves, execute orders, and doctrine comply with the
- . standards of Common Article 3 and, therefore, actions by DoD personnel that comply
* . with such issuances would comply with the standards of Common Article 3, For f '
L "vexample the followmg are consistent with the standards of Common Article 3: U.S. -
; ‘' Army Field Manual 34-52, “Intelhgence Interrogatlon' * September 28,1992; DoD.
T Directive 3115.09, “DoD. Intelligence Interrogatxon Detainee Debneﬁngs and Tactlcal
S “Questlomng,” November 3,2005; DoD Directive 2311. O1E,“DoD Law of War =
. Program,” May 9; 2006; and DoD Instruction 23 10. 08E “Medical Program Support for
... Detainee. Operauons ” June 6, 2006. In addition, -you w111 recall the President’s prxor
.. - I'directive that*the United States Armed Forces shall continue to treat detainees . - -
P 'humanw treatment bemg the overarchmg requu'ement of Common Artlcle 3

- You will ensure that al] DoD personnel adhere to these standards In thls regard I |

» :j;:'request that - you, promptly review a]l relevant directives, regulatlons pohcles praetxces
.. and procedures under your purvrew to ensure that they comply w1th the standards of
L "_Common Artxcle3 I T

IWWMIIIIMIIW

. 7/7/2006 4:37: 09 PM DT



Your reply conﬁrmmg completron of th1s rev1ew should be submitted by a.

e Component Head, General/F]ag Officer, or SES. member including a reply of “revrewed
-~ and no effect” where applicable, to the Deputy Assistant Secretary of Defense (DASD)
- " for Detainee Affairs, Office of the Under Secreta‘fnyDefe‘ns for Policy, no later than. .~
- three weeks from the date of this memorandum The DASD for Detainee Affarrs may be e o

L reached at (703) 697-4602

- The text of Common Artlcle 3 follows ’

SE In the case of armed conﬂtct not of an rntematrona] character occumng in the

territory of onie of the ngh Contracnng Parties, each Party to the conﬂrct shall be : S

L _.bound to apply, as a mmrmum the followmg provrsrons

3 'p"'(l) Persons takmg no acnve part in the hOStlllthS 1nclud1ng members of armed
~ -, forces who have Iard down their arms and those placed hors de combatby
sickness, wounds, detentron or-any other cause, shall in all circumstances be

. treated humanely, wrthout any adverse. dxstmctron founded on race, colour

L y;rehgton or falth sex, blrth or wealth or any other s1m11ar crtterra

. _‘,,'},'-TTo thrs end the fol]owmg acts are and sha]l remarn prohlblted at any tlme and 1n S

o any place whatsoever wrth respect to the above-mentroned persons

o o eruel treatment and torture;:

o o treatment

s An rmpartlal humanltarran body, such as’ the Internatlonal Commrttee of the Red
- Cross, may offer 1ts servrces to the Partles to the conﬂrct :

(a) vrolenee to hfe and person m partleular murder of a]l kmds, mutllatlon,

*“(b) taking. ofhostages L Tl e SERE
(c) outrages upon personal drgnlty, m partrcular humrhatrng and degradmg L

) the passmg of sentences and the earrylng out of executlons w1thout

' previous judgment pronounced by a regularly constituted court affording all the
_]UdlCla] guarantees whlch are. recognlzed as mdrspensable by crvrllzed peoples

(2) The wounded and srck shall be co]lected and cared for

: The Partrcs to the conﬂrct should further endeavour to brmg mto force by means - T
= of specral agreements, all or part of the other provrstons of the present Conventron

:’, The apphcatron of the precedmg provrsrons shall not affect the legal status of the
Partlestotheconfhct : T SR A L
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' Opeiting Rémarks to the Committee Against Torture ~ ~ .~ Pagelof2

L JohnB Bellmger llI Legal Advnser = : D
Openlng Remarks at the U.s. Meetlng W|th the UN, ommlttee Agalnst Torture P
- Geneva, Switzerland :

"'-‘May5 2006 SR

'Mr Chalrman Dlstlngu1shed Members of the Commlttee Members of erl Socnety and Other Observers

~ My name is John Belllnger l'am the Legal Advrser of the Department of State and I serve as head of the Unlted States
i delegatlon to the Commlttee Agalnst Torture I . T

The Unlted States recognlzes the |mportance of our lnternatlonal legal obllgatlons and the key role thls Commlttee plays in°
the treaty-monitoring process. The United- States greatly appreciates:this opportunity to meet:with the Committee andto .
" .explainthe measures we have taken to give, effect to the obligations we have undertaken as a State Party to'the
.- >+ Convention Against Tortiire and Other Cruel, Inhuman, or-Degrading Treatment or Punishment. Secretary of State- Rice -
.. shas emphaslzed that the Unlted States takes'its lnternatlonwlganms seriously. ‘This is reflected in the great lengths to
! “which we have gone to prov1de you with an extensh@"re&)'rt and thorough answers to the many: questions’ you have posed ,
. Our delegation is composed of senlor-level officials involved in'implementing the Convention: This further demonstrates. -+~
" our.commitmient not'only to fulfllllng our obllgatlons under the Conventlon but aIso to engaglng in what we: expect wrll be a.
: productlve dlalogue w1th you K : Tl : : . -

1

_At the. outset | want to relterate the Unlted States Government s absolute commrtment to. upholdlng our natlonal and

“* international obligations to eradicate torture and to prevent cruel, inhuman, or degradln “treatment or punlshment
: worldwnde The President-of the. United States has made Tlear that "4 e

S here™and that "freedom from torture is an.inalienable human right.” Beyond the protectlons in our Conistitufion that

R Mr Lowenkron mentloned Unlted States. crlmlnal laws prohibittorture. There.are.no exceptlons to this.prohibition. Within -
‘the United States; our 50 states and the federal government prohibit conduct that would constitute torture under their civil. -

- ““and criminal faws. Our Congress has also passed laws that provide for severe federal sanctlons both crvnl and crlmlnal o

P garnst those who engage in torture outsrde the terntory of the Unlted States B . . L

o v’And our laws have gone further Our focus on eradlcatlng torture and punlshlng rts perpetrators would be lncomplete
without a parallel «effort to help its victims recover. from abuses. The Unlted States has: comprehensive legislation that".
T enables citizens and non- ~citizens.of the United States who-are victims of tortur__t‘o_'b‘rlgg_clalmsior -damages against
S foreign dovernment officials in U.S." al courts.: Congress has also established and. fufided programs that assist: victims™*
"."Tof torture, domestically and overseas; ‘The United States has: contributed far. more than.any other country in'the world to -
_ ',";,"_'the United Nations Voluntary.Fund for Victims of Torture. Forthe years 2000°through 2005, U.S. contnbutlons to the Fund
- *Ltotaled more than 32 mllhon dollars whrch is approxnmately 70% of the total contnbutlons durlng that penod

DRSS And late last year our Congress enacted and the Presldent slgned lnto law the Detalnee Treatment Act of 2005 The Act Lok
.-~ included a.provision that codified in law our. already-exnstlng policy" aga|nst the use of cruel, inhuman or degrading- . ,;,'; -
o treatr_nent as that term lS definéd- under the obl|gat|ons the United States assumed under the Convention. The law provndes W
Dys S tegardless of nationality or ~ . : .
":physrcal location” shall B . ,an |n umane treatment or! punlshment prohibited by certain- . 0 o
~ . provisions. of the U'S. Constltutxon The enactment of the Detainee Treatment Act hrghllghts our nation’s commltment to . e
L ‘_upholdlng the values of freedom and humanrty on’ Wthh lt*was founded . ; ;

) We know that you w1ll have mariy questlons about actlons the U.S. Government has taken in response to the terronst
- attacks upon our country on September11. We welcome: this, dlalogue and we:are: commltted to addressrng your questlons
~:"as fllly @s-possible. As we attempt to answer. your questlons | would llke to ask the Commrttee to bear in mlnd a few 7
l‘conslderatlons By S v o G TRREE - L

.-]Frrst some of the matters that are addressed by your questlons are the subJect of ongorng lmgatlon and l hope you w1|l
' :understand that our ab|l1ty to: comment ly detall on such matters is necessarlly constralned . - s
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T

- -‘"‘Second Ilke other governments we. are not ina posmon to comment pubhcly on aIIeged |nteII|gence actwrtles

B Thrrd our. Second Periodic report and the wrltten answers to your questlons contarn extenslve |nformat|on about U S
o detainee. operatlons in,Guantanamo Bay, Cuba, .and'in. Afghanlstan and. Irag.:Itis, the view of the United States that: these
8 vdetentlon operatlons are governed by the Iaw of armed conﬂu;t wh|ch is the Iex speC|a||s apphcable to those operatnons

L.

‘ As a. generaI matter,: countrles negotratlng the Conventlon were prrncnpally focused on deallng with rlghts to be afforded to
" people through the operatlon of ordlnary domestrc IegaI processes and were not attemptlng to craft rules that would govern :
. ~armed confllct . . w T ; S : v

. Atthe concluslon of the negotratlon of the Conventlon the Un|ted States made clear “that the conventlon was neve‘r
mtended to apply to.armed conflicts: . ..." The Unrted States emphaslzed that' havrng the Conventlon apply’ to armed
‘ .conflicts " 'would.result in‘an overlap of the dlfferent treatles wh|ch would undermlne the objectlve of eradlcatrng torture 1
L No country obJected to th|s understandlng R L e : :
) 'In any case regardless of the Iegal analysns torture |s clearly and categoncall proh|b|ted ynder both human rights treaties - -
:+..- and.the law of armed conflict. The obligation te prevent: tman, .or { gradrng treatment of pun|shment is in Art|c|e "
' -:.";16 of the Conventlon and in s1m|Iar provrslons |n the Iaw of armed confllct : .

‘_"'Whlle the United. States Amalntalns rts view that the Iaw of armed confllct is the Iex speC|aI|s governlng the detalnee :‘ .
S operatlons that we will discuss; we are pIeased to provrde extenslve rnformatron about these operatlons |n ‘a'sincere sprnt
- of: cooperatlon wnth the Commlttee - P

r_‘(

';_‘;_In‘clo',sing I would I"ik'ef'to‘ make two‘fin‘al co"mvments. E L S

F|rst whlle I am acutely aware of the mnumerable aIIegatlons that have appeared in the press and in other fora about .
- - various-U.S. actiens, | would ask you not to beheve every allegatlon that you have heard. Allegations about U.S. mlhtary or
‘intelligence activities have become so-hyperbolic-as to be: absurd. Critics:will now accept virtually any speculatlon and
-rumor.and C|rculate them. as fact. The U.S. Government has attempted to address as‘many of these allegations ‘as qurckly
.= and as fully'as possible. And yet,as much' as we would like to deny the numerous inaccurate charges made against’ our-
s government ‘because many of the accusations’ reIate to. aIIeged |nteII|gence actrvmes ‘we: have found that we cannot
v comment upon them except ina: general way N e CE T : o

: '-a"Second even ds we recognlze matters of concern to the Commlttee we ask that the Commlttee keep a sense of i
- proportionand perspectlve While it isiimportant to deaI ‘with probIems ina stralghtforward manner, it'does a disservice 0.
"+ the quality of our dialogue, tothe treaty monltonng process, to the United States, and, ultlmately, to the cause of
“+.2 combating torture around the.world to_focus-exclusively on the allegatlons and relatively few actual cases of abuse and
“* . ‘wrongdoing that have occurred in: the context of the U:S. armed conflict W|th al. Qaeda. I-do not mean to belittle or. shift
‘" attention away from these cases in-any way. We welcome your: questions. But we. suggest that this: Committee should not S
- lose sight:of the fact that these incidents are not systemlc We also suggest that the Committee devote adequate time.in:
" “these discussions to examining the treatmeént ‘o ‘conditions that apply domestlcally ‘with réspect to a country of more than ‘
' -'290 million people. The Un|ted States is commrtted to ruIe of Iaw and has a welI functlonlng Iegal system 10 ensure crrmlnal
.v__;and crwl accountabilrty et e . : : e L = S

k ,We erI now beg|n to answer the questlons you have posed to'us In Ilght of tlme constrarnts on th|s oraI presentatron it wr|I
- be lmposslble for us to reply in detail.to every aspect of your W|de rang|ng questlons In many cases, we will refer you to’

" .. TUN:Doc. E/CN.4/1984, March 9, 1984,

‘hitp://www.state.gov/g/drl/rls/rm/2006/66062 him. 7102006




Prcs'ident Meéts _‘with' McCam & Warner,D1scussesPos1t1on oﬁ"intcrrogation R P_'aget of 2 L

.. For Imimediate Rélease . -
Office-of.the Press Secretary” .-
T December\15,'2005‘b

: waresndent Meets W|th McCaln & Warner Dlscusses Posmon on Interrogatlon
~ The OvaI Offlce : ‘ Bov VR SR

,2.41 PM EST P e
o ! i : e : L WQE@ Multlmedla R
L THE PRESIDENT It's my honor to welcome two good fr|ends the %
" Chairman, John-Warner, and, of course, John McCain --Senator -
' ,J,ohn McCain; here to the OvaI Office,We share a: common goal; and
that is to. protect the Amer|can people and to wm the war on terro

I?resment_s Rema_rks

B view.

Senator McCa|n has been a Ieader to make sure that the Unlted States of Amer|ca upholds the values of Amer|ca Lo
- as we: f|ght and win this war on térror. And we've been happy to'work with- him to achieve a.common objectlve '

/- and that is to make it clear to the world: that this government does not torture and that we adhere tothe ' = -

-+ “international convention of torture, whether it be here at home oF abroad:And s0:we have worked very closely

- awith the: Senator and others to achleve that objectlve as weII as to provnde protectlons for those who are on. the

- 'front Ilne of f|ght|ng the terror|sts RE l O . o

SR ’And SO I appreC|ate your hard work Senator You re:a good man wh
e ;:'::honors the values of America. jalso appreC|ate the strong support '
.= that you've given -- ‘both of you ‘have given-in'the war on terror. The.
_.. " central frontof that war is- Iraq. Part of our. strategy is to train Iraqis s¢
_" ~they can join our forces and f|ght off the terror|sts and; eventually,
~."have thelraqis . be able to stand on their‘own. The other part isthe..

' democratlc process that W|II heIp marglnahze the Saddam|sts and the
reject|omsts N 3

o And today, the Iraq| people went to the poIIs ) was SO’ honored to :
O ._;welcome some young lraq| Fulbrlght Scholars here that were able to
h ,;"vote and to see the joy--andto. hear the joy they expressed andto - o e
7. see the joy-on ‘their'faces after havmg jUSt voted ln a- “fora. permane_nt overnment-and-a new. constitution was- -
- "jUSt a fantastlc experlence : : R : T RN A Vs ST

' '."é,vAnd SO I want to weIcome you aII to the _Oval Offlce Thanks for comlng Thanks for your good work on behaIf of

_SENATOR McCAIN Thank you Mr Presndent I want to take this opportunlty to thank you: for the effort that you g
. “made to resoIve this very difficult issue: | thank ' you for your actlve participation in it. And |-also want to thank your Ben

. ';Natlonal Security Advisor, Steve-Hadley, who played a very |mportant role, as well, And I'm very pleased that we. - -

- ‘reached this agréement, and now we can'move: forward and; make sure thatthe whole world knows’ that as the B
‘-PreS|dent has stated many tlmes that we do not practlce < ,eI |nhuman treatment or torture L

i .f-.‘gThIS agreement basrcally does two th|ngs One puts Into the: Army F|eld Manual the specmc procedures for
lnterrogatlons And two lt prohlblts crueI mhumane ~or torture

o 'In our negot|at|ons there was Iegltlmate concermns ralsed by the adm|n|strat|on concernlng the rlghts of :

Lo mterrogators And tak|ng Ianguage from the: Unlform Code of Mllltary Justlce we prowde them with: Iegal counsel L
. ... andcertain protections thata reasonable’ person m|ght view as carrying out of orders not to contradlct the
e '_lNuremberg deC|s|on thch of course, sa|d that obeylng orders is not a. suff|C|ent defense A

e I agaln thank the PreS|dent And I wouId I|ke to aIso epeat, we ve sent a message to the worId that the Unlted

e “ht‘-tp://vaww'.wh_ltehousc;.gov/nfews/rélea’sés«/zo,{)‘s/1;/pfiht/200551-2-1S‘}g.htﬁu o 006
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: THE WHITE HOUSE :

: ":‘?\‘Of;‘ffCe:of the Pres_s Secretary o

_'For Immedlate ReIease February 7 2002

ﬁ‘Statement by the Press Secretary on the Geneva Conventlon
The James S. Brady Brlefng Room S N

\

““:1>40PM EST

MR FLEISCHER | have an announcement to make Today PreS|dent Bush afflrms our endunng commltment to the™
’ |mportant principles of the Geneva Convention. Consistent with Ariierican values and the principles of the Geneva
s Conventlon the United States has’ treated and wnIl contlnue 0 treat all Taliban and aI Qaeda detalnees in Guantanamo
» "f';‘Bay humanely -and conSIstent wrth the pr|nC|p|es of the Geneva Conventlon : . : Lo

T .:They wull contlnue to recelve three approprlate meals a day, excellent medlcal care; cIothlng, shelter showers and the
{. opportunlty worshlp The Internatlonal Communlty of the Red Cross can. V|s|t each detalnee prlvately R
S :In addltlon PreS|dent Bush today has deC|ded that the Geneva Conventlon W|Il apply to the Tallban detalnees but not to-
: Jthe al Qaeda |nternat|onal terrorlsts SO E . .\ . Do

L .'-.Afghanlstan isa party to the Geneva Conventlon AIthough the Unlted States does not recognlze the Tallban as ar
L .;Iegltlmate Afgham government; the Presndent determlned that the Taliban members are covered under the treaty because
Afghanlstan is a. party to the Conventlon iy : S : : o U

_Under Artlcle 4 of the Geneva Conventlon however Tallban detalnees are not entltled to POW status To quallfy as POWs -

’;under Article 4, al Qaeda ‘and Taliban detainees wouId have to have satisfied four condltlons They'would have to be part -

..“of a military. hlerarchy, they would have to' have waorn un|forms or other distinctive signs visible at a distance; they would -
o “have to havecarried arms openIy, and they wouId have to have conducted the|r mllltary operatlons in accordance wrth the s
,Iaws and customs of: war , ; . v : g .

. ,{The TaI|ban have not effectlvely dIStInnghed themselves from the c|V|I|an populatlon of Afghanlstan Moreover they have
.. =i not conducted their operations in ‘accordance with the'laws.and customs of war Instead they have knowmgly adopted and
e, ,proV|ded support to the unlawful terrorlst objectlves of the aI Qaeda R v , e

M members therefore are not covered by the Geneva Conventlon and are not entltled to POW.status under the treaty

- ‘»The war on terrorlsm is a’ war not enwsaged when the Geneva Conventlon was SIgned |n 1949 In th|s war gIobaI terrorlsts
‘transcend national boundarles and internationally target the innocent. The-President has maintained the United States'
~.commitment to the pnncnples of the Geneva Convention, while recognizing that the Conventlon simply-does not cover

" every sntuatlon |n WhICh people may be captured or detalned by m|l|tary forces as we see.in Afghanlstan today '

s He arrlved at a just pr|nC| 'Ied and practlcal squt|on to a d|ff|cult |ssue The PreS|dent dld so because as Amencans the

: f..http:Y/WWW;statc,goy/:s/l/3187'2“7 htm e o

o 'AI Qaeda is.an |nternat|onal terrorlst group and cannot be con5|dered a state party to the Geneva Conventlon Its B @ 3 |
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L way we treat people rs a reflectlon of Am.encas_val_es The mllltary operates under a code of conduct that upholds these 2 '. ;
v values based on the dlgnrty of every mdrvrdual ; s B

- remains as important today as it wasthe day it was slgned and the Unlted States |s proud of, lts 50-year. h|story in: .7,
o complrance wrth the Conventlon e T T SR

" Ron.

o ’Q leen that the Presldent had long ago determmed that none of these folks were pnsoners ‘of war how lf at all does |t'> N -
change the way the Taliban and, separately, al Qaeda flghters will be treated at Guantanamo Bay’> And tell me how '[hlS
o mlght heIp protect u. S forces lf they happen to. be captured in: Afghanlstan U R AR,

MR FLElSCHER What this’ announcement srgnrfes lsthe Presldent's dedrcatlon to the rmportance of the Geneva

" Conventiori and to the principles that the Geneva Convention holds. Ini terms.of the treatment of the prisoners, even:
though the Presrdent has determined that they will-not be treated Iegally as prlsoners of war, they will be afforded every
~.,.courtesy and’ every ‘value that this nation applies to treating:people well while they're-iri ‘our custody.:So it will not'change -

-The Amencan people can take great prlde in. the way our: mllltary is: treatmg these dangerous detalnees The. Conventl n'f.gv o

."thelr materlal lrfe on a day-to day basls they will contlnue to be treated welI because that's what the United States does » el

i .Q And then why do thls’? ls lt because of the second part of the questlon’?

MR FLElSCHER Its because of the frstanswer I gave Wthh is because the Presldent beIreves in the prlnc1ples and inc

zthe law. of the Geneva Convention. He believes.in its appllcabllrty, he'believes inits lmportance he believes that that plays - ('

_ afole even in today's madern wortd whiere the. applrcabrlrty gets somewhat more complrcated asa result of an lnternatlonal
: terrorlst organlzatlon that doesn't wear unlforms or lnslgnras L e .

Q So Arl what you re. telllng us is that the Tallban prlsoners detalnees at Guantanamo will, not get any more protectlons
k than they: already are glven under the Geneva Conventron What yo _seem to be telllng us is the al Qaeda detalnees w1ll
2o -get fewer e , e o S . e v .

MR FLElSCHER No. There is No change in. the protectlons they wrll be provrded They have always been treated . :
- consistent with the principles of the Geneva Convention, which means they will-be treated well. If you're looking for 7 - .

o anythlng that will not happen as a result of this annouricement, it is. that they will not receive stipends from-the Amerlcan

=11 taxpayers. They will:not receive musical mstruments courtesy of the Unlted States m|l|tary They would have recerved
; those had they been declared POWs T ST L

) Q That's true of the Tallban too rlght’?

;MR FLEISCHER Correct

Q So what is the dlfference’? How wrll the al Qaeda and the Tallban detamees be. treated dlfferently’?

- - MR FLElSCHER What the Presldent is saylng here is there s an |mportant legal pnncrple recognlzmg that Afghanlstan is
-+ a’member state that agreed te the terms of the Geneva Conventlon So the Presldent is makrng drstlnctlon between the aI 2
. Qaeda and: the Tahban R : : ‘ ‘

L 2‘--But when l'[ comes to the classlfcatlon as POWs nelther group wrll be grven POW legal desrgnatlon although they wrlli L
contmue to:be treated humanely, ln accordance w1th Amerlca s values Wthh are. reflected in the Conventlon 5

g ':_Q How is there any drfference Arl ln how they are treated’? Is there any dlfference in how they are treated’? =5 ‘.

SR »MR FLElSCHER That's what weve been saylng all along They~wrll contlnue to be treated well because they i€ in the o
;,_custody of Amenca O R v . e o

' Q They wrll be treated the same al Qaeda and Tallban detalnees wrll be treated equally

- _,',.'MR FLElSCHER No dlstrnctlon wrll be made in the good treatment glven to the al Qaeda or the Talrban

[

Sk Q So '[hIS is a d|st1nct|on wrthout a dlfference really?

O htpYiwww.state.gov/s/l3872 T htm /1012006
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: "

"MR';FLEISCHER No it's a d|st|nct|on based on
. yand it's: |mportant pnncrples <

Iegal princ Ie that»the Presldent believes in the Geneva C“onventionﬂ;_-' R

] ‘Q But you have to say, Ar| that day to day nothlng iS- gorng to change that erI be notlceable for: these detalnees That'
’.?‘correct r|ght’7 ' _ ‘ : o s . S

5*:__‘MR FLEISCHER They wrlI contlnue to be treated weII No change rn that treatment

. QvSoappIylng the Conventlon here |s belng done solely 1o protect Uf crtlzens and namely, U: S soldrers who may be ln ‘o
_’a S|tuat|on overseas held by a forelgn governme , that correct’7 Is that's they prlnmple thats berng upheld’7 :_"_ : L

: "‘MR FLEISCHER No the prrncrple is'that th|s country and thls PreS|dent of course belleve |n and adhere to the Geneva T IR
'.Conventron In any case, the Un|ted States would- always be covered by the Geneva Conventjon, ourmilitary, because as. I Lo

:mentioned, under Articlé 4; you-have to wear a uniform, you have to wear an msrgnla carry your weapons outsrde be

dlstlngulshable from the cwlllan populatron aII of wh|ch covers our m|l|tary , .

- ;-’Q But the concern the debate here was about |f you don't do |t here then U S soId|ers couId be mrstreated abroad Isn't
that correct'7 And S0 |sn‘t that a brg motlvatlon here to make sure that U S soldlers get this same k|nd of treatment’7

z .MR FLEISCHER It‘s |mportant for aII natrons throughout the worId to treat any prlsoners weIl And that is somethlng th :
L Unlted States always expects and the Un|ted States always does L , :

'We‘have .tim‘e for one more-q‘uestion' and'th’en there's’ a 'pool. DaVid Will get":ione more and theh}We'll"--

. ':E‘Q Can you Just be responslve to the specrflc pornt’7 Wasn‘t thls an |mportant concern'7 | understand what the expectatlons
. - are, but it was rmportant for th|s administration to. be able to say, look; we warit to be able to protect our soIdlers in similar
- sntuatlons down the-line: And |f we don't afford perlleges under the Geneva Conventlon then our soId|ers couId be in. per|I'7

~'MR FLElSCHER Davrd } was notii in the NSC dellberatlons where varrous |ssues were ralsed And 501 really - there S no i
,way l can accurately answer that questlon e o 5 . v B

' »Q What about the U S. specral forces'7 They don't == they often do not wear un|forms They often do not carry therr
-weapons outwardly If they are captured they wouIdn't b prlsoners of war?. L _ . :

MR FLEISCHER The terms of the Geneva Conventlon apply to aIl and those rms spe_ak;forfthe'mselves. o

' '-V_Okay, thank you everybody E

CEND 1 48 P:M. E‘srﬁ. o
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'US CODE! Title 18,2441. War crimes

" LI/ Legal Information Institute

U, S Code coIlectlon

TITLE 18 > PART I > CHAPTER 118 > § 2441
§ 2441. War crimes ‘

" How: Current is This?

(a) Offense.— Whoever, whether inside or outside the United-States, commits a -
war crime, in.any of the circumstances described in subsection. (b), shall be fined -
under this tltle or imprisoned for life or any term of years, or both, and if death
results to the v1ct|m shall also be subject to the penalty of death

(b) Circumstances.—: The cnrcumstances referred to in subsection (a) are that
the person committing such war crime or the victim of such war crime is'a member

~ of the Armed Forces of the United States or a national of the United States (as
defined in section 101 of the Immigration and Nationality Act).

~(c¢) Definition.— As used in this sectlon the term war crim'e” means any '
conduct—

" (1) defined as.a grave breach in any of the mternatlonal conventlons signed
at Geneva 12 August 1949, or.any protocol to such conventron to wh|ch the
United States is a party, ‘

: (2) prohlblted by Article 23, ‘25‘ 27' or 2'8 of the: Annex to 'the Hague
Convention IV, Respecting the Laws and Customs of War on Land, srgned 18
October 1907; : -

: ﬁé_ (3) which constitutes a violation of common Artlcle 3 of the international
conventions signed at Geneva, 12 August 1949, or any protocol to such
. convention to which the United States'is a party and Wthh deals with non-
international armed conflict; or v

© (4) of a person who, in relation to-an armed conflict a'nd contrary to the

. ‘provisions of the Protocol on Prohibitions or Restrictions on the Use of Mines,
Booby-Traps and Other Devices as amended at Geneva on 3 May 1996 .
(Protocol II as amended on 3 May 1996), when the United States is a party to
such Protocol, wullfully kills or causes serious injury to civilians.

LIT has no control over and does not endorse any externa/ Internet
site that contains links to or references LIL ‘ ‘
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