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Haenle, Paul T. 

From: 
Sent: 
To: 
Subject: 

Allen, Michael 
· Friday, July 21, 2006 5:25 PM 
Haenle, Paul T. 
.Fw: Reuters story 

Sent from my BlackBerry Wireless Handheld 

-----Original Message----­
From: Olson, Jen (L. Graham) 
To: Allen, Michael 
Sent: Fri Jul 21 15:45:48 2006 
Subject: Reuters story 

CURRENT NEWS White House talking on Guantana~o trials-senators July 20, 2006 

By Vicki Allen 

WASHINGTON (Reuters) - Two key Republican senators said Thursday they were optimistic they 
could reach an accord with the Bush administration to fix the system for trying foreign 
terror suspects struck down by U.S. Supreme Court. 

"The collaboration processes are good. They're talking tb a lot of people, including me," 
Sen. Lindsey Graham of Sout.h Carolina said. 

President Bush wants to push a bill through Congress this fall to aliow trials of suspects 
held at the U.S. naval facility at Guantanamo Bay, Cuba, after thecourt said the military 

·commissions Bush set up were not in accord with U.S. or international laws. 

Administration officials in recent congressional hearings urged Congress to simply ratify 
the commissions system to give it legal backing, and the White House Wednesday offered a 
rough plan that Senate aides said would largely·preserve its system. 

But G'raham and Arizona Republican Sen. John McCain, who are pressing to expand suspects' 
legal rights under- the U.S. military justice code, said the White House now appeared more 
willing to negotiate. 

"We have no reason not to believe we>can work this out in a satisfactory fashion to us and 
the Supreme Court," McCain said, ·striking a different tone than after Wednesday's meeting 
with Attprney General Alb~rto Gonzales and White House national security advisor Stephen 
Hadley. 

ur know what I want the final product to look like,. and I think we're not that far off," 
said.Graham, who said he met again on Thursday with White House officials. 

But changes pushed by McCain arid Graham might face a stiff challenge in the House, where 
many Republicans say terror suspects should not be afforded the same rights as uniformed 
prisoners of war. 

Ho11se Republicans, along with a number of Senate Republicans, also argue that giving 
terrorism suspects' rights against self-incrimination and ready access to counsel would 
impede interrogations. 

Democrats largely·opposed Bush's military commissions, saying they were part of a flawed 
system .of indefinite detention and mist'reatment o.f detainees at Guantanamo· that have 
weakened the United States' moral standing in the. world.. · 

1 
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Heishman, J_ane C (NSA-NSC) _ 

From: 
Sent: 
To: 
Cc: 

_Subject: 

~f~' 
Frist, 

From: 
Sent:_ 
To: 
Cc: 
Subject: 

Michael --

Allen Ill, Joseph M. "Michael" (Legislative~NSC) 
Monday, July 17, 2006 6:06 PM 
Heishman, Jane C (NSA-NSC) 
Burrell, Christina L. (Legislative-NSC); @APNSA-NSC 
RE: Congressional Members re Hamdan/Military Tribunals [UNCLASSIFIED, Record] 

McConnell, Warner, Specter, Roberts_, Kyl, Graham, McCain and Cornyn. 

Heishman, Jane C (NSA-NSC) 
Monday, July 17; 2006 6:00 PM 
Allen III, Joseph M. "Michael" (Legislative-NSC) 
Burrell, Christina L. (Legislative-NSC); @APNSA-NSC 
Congressional Members re Hamdan/Military Tribunals [UNCLASSIFIED, -Record] 

Steve would like a list of who would be at this briefing. 

Thanks, 
Jane 

1 . 
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· financial institutions [(b)(8) of the FOIA] · 

, b(9) Relea~e would disclose geological or geophysical information 
· . , concerning wells [(b)(9) of the FOIA] 

,· 
Records Not Subjeet to FOIA 

. ' . ',. ' - . 

. Court Sealed - The document is ~ithheld under a court seal and is not subject to 
the Freedom of Information Act. · 

This Document was withdrawn on 611712016 by DRS . 



Rahl J'D: 
If 

/ FO~ yov~ l/AMOltlJ 
FIL~. l 

Document Originally 
Attached to 

Following Page 



··-··-··--············----····-···-ll'"'l Withdrawal Marker 
The George :W.'B~shLibrary 

FORM· SUBJECTffITLE PAGES DATE RESTRICTION(S) 

Talking ·Poirlts Post-Hamdan TalkingPoints 2 N.D: PS;· 

This marker.identifies the ori~inal location of the withdrawn item listed above. 
For a complete list of. items withdrawn from this folder, see the 

Withdrawal/Redaction Sheet at the front of the folder. 

COLLECTION: 
Nationai Security Councjl- Nation·at Security Advisor, Office of the 

SERIES: 
. Hadley~ Stephen (Steve) - Sub.iect Files 

.FOLDER TITLE: 
Hatndan/GTMO(Guantanamo) Detainees 05/2006- 07/2006 · E-001 

- ~ .· -
·. FRC ID: ,FOIAiDs and Segments: 

37S4L 

OANllm.: 
3603 . 

. NARA. Num.: 

, 2014~0224.-F 

RESTRICTION CODES · 
Presidential Records Act- (44 U;S,c. 2204(a)) 

Pl National Se~!Jrity Cl~s~ified information ((a)(l) of thePRA] ·.· 
P2 R~lating to the appointme~t to Federal office ((a)(2) of the PRA] 

. P3 Release.would violate a Federal statute. ((a)(J) of the PRA] 
P4 Release would disclose trade secrets or confidential commercial ·or 

financialiilformation [(a)(4) of the PIM] . . . 
PS Release would disclose confidential advise between the President · 

an.d his advisors, or.between such a(jvisors [a)(S) of the PRA] .. 
.P6Rel~ase w9ui.d constitute a clearly unwarranted invasion of 

personal privacy [(a)(6) of the PRA] · 

PRM. Perso11al record misfile defined in accordance with 44 U.S.C. 
220lp). 

Deed 'or Gift Restrictions 

A. Closed by Executive Order 13526 governing access to national 
security information. · · . · . · · 

B. CIOsi;d by statute or by the agency whiCti originated the document~ 
C. Closed in accordance with restrictions contained in donor's deed 

of gift: .· · · 

Freedom of Information Act - (5 U.S.C. 552(b)] 

b(l) National securitY classified information [(b)(i) of the FOIA] 
b(2) Release would disclose internal personnel rules and practices of 

an agency [(b)(2) of the FOIA] · · 
b(3) Release would violate a Federal statute [(b)(3) of the FOIA] 
b(4) Release would disclose trade secrets or confidential or financial 

information ((b)(4) of the FOIA] 
· b(6) Release would constitute.a dearly unwarranted invasion of 

personal privacy [(b)(6) of the FOIA] 
b(7) Release would disclose information compiled for law enforcement 

purposes [(b)(7) of the FOIA] 
b(8) Release would disclose information concerning the regulation of 

financial institutions ((b)(8) ofthe FOIA] 
b(9) Release would disdose geological or geophysical information · 
' concerning wehs ((IJ)(9) of the FOIA] . 

· Rectirds N.ot Subject to FOiA 

Court Sealed-The document is withheld under a court seal and is not subject to 
the Freedom.oflnformation Act. 

This Document was withdrawn on 611712016 • by DRS 
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DEPARTMENT. OF DEFENSE 
OFFICE OF GENERAL COUNSEL 

1600 OEFENS~ PENTAGON · 
WASHINGTON, DC 20301-1600 

The Honorable William J. Haynes II 
General Counsel 

·U.S. Department of Defense 
1600 Defense Pentagon 
Room 3B710 
Washington,.D.C. 20301~1600 

Dear Mr. Haynes: · 

July 6, 2006 

' ' . 
Enclosed please find a draft report from a Department of Defense working group 

· co.nvened in the aftermath of Hamdan v. Rumsfeld, --- S.Ct. ----, 2006 WL 1764793 
(U.S.) (June 29, 2006); 

The working group consists of representatives of the top wiiformed and civilian 
attorneys of each·ofthe four military services, as well as the Legal Counsel to the 
Chairman of the Joint Chiefs of Staff, the Office of Military Commissions, and the DoD 
Office of General Cowisel. Their draft report answers the question, "Which, if any, 
Uniform Code of Military Justice and Manual for Courts-Martial provisions would be 
impracticable to apply in full in the prosecution of unlawful enemy compatants captured 
and held in the present armed conflict?" 

Please do not hesitate to contact me or any other member of the working group if 
you have questions about this report. · 

7·~ 
Frank R. Jimenez 
Deputy General. Counsel 

(Legal Counsel) 

.··Encl.: Draft Report (July 6, 2006),DoD Post-Hamdan Working Group 

cc: Members of the DoD Post-Hamdan Working Group 

l/c,-
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Withdrawal Marker 

Tb¢ George W.,,BushLibrary 
FORM SUBJECTffITLE PAGES . DATE RESTRICTION(S) 

Letter 

This marker identifies die originallocailon of the' withdrawn item listed above .. 
.. . For a complete list of items withdrawn.from this folder, see the , 

Withdrawal/Redaction·Sheet at the front of the folder. 

CbLLECTION: 
Natiohal Security Council - National Security Advisor, Office of the 

SERIES: 
. Hadley, Stephen (Steve)..: Sub.feet Files 

FOLDER TITLE: 
Hamdan/GTl\,10(Gµantanamo) Detainees 05/2006 ~· 07/2006 E-001 

FRCID: ·,· .FOIA IQs and Segments: 

37841 

OANum;: 
3603 

NARANum.: 

2014~0224-F .. 

RESTRICTION CODES 
Preslde~tial Records Ad- [44 U.S.C. 2204{a)] 

.Pl National Security Ciassifiedlnformation [(a)(l) of the PRAj 
P2 Relating to the appointment to Federal office [(a)(i) of the PRA] 
P3 Release would violate a Federal statute [(a)(3) of the PRA] 
P4 Release would disclose trade secrets or confidential commercial ·or .. 

,.financial information ((a)(4) of the PRA) ·. . . · 
PS Release would disclose confidential advise between the President 

and his advisors, or between such advisors [a)(S) of the PRA] 
P6 Release would cons.titute a clearly unwarranted in.vasion of 

personal privacy [(a)(6) of the PRAl · · 

PRM. Personal record misfile defined in accordance with 44 U.S.C. 
22()1(3). ' 

Deed bf Gift ~estrictions· 

A. Closed by Executive Orderl3526 governing access to national 
security information: ' ' 

B. Closed by sta.ttite or by the agency which.originated the document; 
c. C:tosed· in accordance with restrictions contained in donor's deed 

of gift. . · 

Freedo~ of Information Act - [5 U.S.C. 552(b)] 

b(1) National securicy classified inform~tion .[(b)(l) of the. FOIA) 
b(2) Release would disclose internal personnel rules and practices of 

an agency [(b)(2) of the FOIA] · .. 
b(~) Ret'ease would. violate a Federal statute [(b)(3} of the fOIA] 

·. b(4) Release wo~ld disctose trade secrets or co'nfidential or financial 
. , information [(b)(4) of the FOIA) . · 
• b(6J Release would constitute ii clearly unwarranted invasion Of 

. · personal privacy [(b)(6) of theFOIA] . . 
. b(7) Release would disdose information compiled for law enforcement 

,purposes [ (b )(7) of the FOIA] 
b(8j Release would disclose information concerning the regulation of 

· financial institutions [(b)(8) of the FOIA] · 
. !>(9) Release would disclose geological or geophysical information 

'concerning wells [(b)(9) of the FOIA] 

Records Not Subject to FOIA 

Court Seated - The document is withheld under a court seal and is not subject to 
the Freedom of Iiiformation Ad. · · · 

This Docu~ent was withdrawn ori 6(1712016 by DRS 
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Withdrawal Marker 

The GeOrge \\1· Bush Library . 
FORM SUBJECTffITLE PAGES DATE RES]'RICtION(S) 

Report The Military Justice System 6 0710612006 P5; 

This marker identifiesthe original locati'on of the withdrawn item listed ·above. 
For a complete list ofitems withdrawn fronithis folder,.seethe · 

Withdrawal/Redaction Sheet at the front of the folder. 

COLLECTION: 
National Security Council ~National Security Adviso~, Office of the. 

SERIES: 1,. 

Hadley, Stephen (Steve) - Sub.iect Files 

FOLDER·.TITLE: 
Hamdan/GTMO (Guantanamo) Detainees 05/2006 - 07fl006 

' ' ' 

FRCID: 
37841 

.. 
OANum.: 
3603 

NARANum.: 

E-001 
FOIA IDs and S~gments: 

2014~0224~F 

RESTRICTION CODES 
Presidential Records Act- (44 U.S.C. 2204(a)) 

Pl National Secu~ity Classified Information [(a)(l) of the PAA) 
P2 Relating to the appointment to Federal office [(a)(2) of the PRA'] 
P3 Release. would violate a Federal statute [(a)(3) of the PRA) 

. P4. Release would disclose trade secrets or confidential commercfal or 
financial information [(a)(4) of the PRA) . 

PS Release would disclose confidential advise between the President 
and his advisors, or between such advisors (a)(S) of the PRA) 

P6 Release wo'uld constitute a clearly Unwarra.nted in~asion of 
personal privacy [(a)(6) of the PRA) · . 

PRM. Personal reco~d misfile defined in accordance with 44 ti.s:c: 
2201(3). 

Deed of Gift Restrictions 

A. Clo~ed by Executive Order 13526 governing.accessto national 
security information; . . . 

B. Closed by statute or by the agency which. originated the document. 
C. Closed in' accordance with restrictions contained in donor's deed 

·.of gift. 

Freedom oflnformatioil Act - (5 U.S.C. 552(b)) 

bCl) National secu'rity classified information ((b)(l) of the FOIA) 
b(2) Release would disclose internal personnel rules and .practices of 

an agency [(b)(i) of the FOIA) 
b(3) Release would violateaFederal statute [(b)(3) of the FOIA), .. 
b(4) Release would disclose trade secrets or confidential or financial . 

· information [(b)(4) of the FOIA) . 
b(6) Release would 'constitUte a clearly unwarranted invasion of 

•. personal privacy ((b)(6) of the FOIA) . . . 
b(7) Release w9uld disclose information compiled for. law en:forceme'nt 

· .· · purposes ((b)(7) of the FOIA) .· · · .· ·· . · .· 
b(li) Release would disclose information concerning the regulation tJf 

financial instituti~ns [(b)(S) of the FOIA] 
b(9) Releiise would disclose geological or geophysical information 

concerning wells ((b)(9) of the FOIA] 

Records Not Subject io.FOIA 
.. . 

Court Sealed -The document is withheld unde~ a court seal and is not subjeet to 
the Freedom of Information Act. . 

This Document was withdrawn on 611712016 . by DRS 
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Withdrawal Marker 

The .. G~orge _W. Bush Library 
FORM SUBJECTffITLE PAGES DATE RESTiUCTION(S) 

Report CompositeDetainee Capture Scenari6 3 07/06/2006 P5; 

This marker identifies_ the origin allocation of the withdrawn item listed above. 
For a complete list of items· withdrawn from this folder, see the 
, __ -. Withdrawal/Redaction Sheet at the front of the folder. 

· COLLECTION: 
·National Security Council - N;itional Security Advisor, Office Of the 

SERIES: 
Hadley, Stephen (Steve) - Subject Files 

FOLDER TITLE: 
Hamdan/GTMO (Guantanamo) Detainees 05/2006 - 07/2.006 E-001 
FRC ID: FOIA' IDs and Segments: 

37841 

OANum.: 
3603 

NARA.Num.: 

29 l 4~0224-F 

RESTRICTION CODES -
·. Presidential Records Act - [44 U.S.C. 2204(a)) 

Pl National Security Classified Inform~tion [(a)(l) of the PRA) 
P2 Relating to the appointment to Federal office [(a)(2) of the ,PRA) 
.P3 Release would _violate a Federal statute [(a)(3) of the PRA) 
P4 Release would diselose trade secrets or confidential commercia_I or 

financial information [(a)(4) of the PRA) 
'PS Release would disclose confidential advise between the President 

·and his adviso~s, o~ between such advisors [a)(S) of the PRAj 
P6 Reiease would constitute a clearly unwarranted invasion of 

personal privacy [(a)(6) <if the PRA) 

PRM. Per~on,al record misfile defined iiuc~ordance with 44 u.s.c. ' 
2201(3). 

- Deed of Gift Restrictions 
'., - . . :· ·. :, 

A. Closed by Executive Order 13S26 governing access to nati~nal 
security information. - -

B. Closed by stiitute or by the agency which originated the document. · 
C. Cfo's_ed in accordance with restrictions contained in donor's.deed 
-~~~ ' 

'Freedom oflnformation Act - [5 U.S.C. 552(b)) 
< • • , • • 

b(l) National security Classified information [(b)(l) ofthe FOIAJ 
b(2)Release.would disclose internal personnel rules and praetices of 

an agency [(b)(2) of the FOJA) _ _ 
b(3) Release would violate a Federal statute [(b)(J) of the FOIA) 
b(4) Release would disclose trade secrets or confidential or financiai 

· ·information [(b)(4) of the FOIA) 
b(6) Release would constitute a clearly unwarranted invasion of 

personal privacy [(b)(6) of the FOIA) _ 
b(7) Release would disclose information compiled for law enforcement 
. purposes [(b)(7) of.the FOIA) _ _ : _ 
b(8) Release would disclose. information concerning the regulation of 

_· financialinstitutions [(b)(8) of the FOIA) 
b(9) Release would disclose geologiciil or geophysical information 

concerningwells ((b)(9) of the FOIA) 

._Records NotS'ubjeCt to FOIA 
' ' 

ColirtSeiil~d ~The document is withheld under a court seal ~nd -i~ not subject to 
the Freedom of Information Act. · 

This Document was withdrawn on 611712016 by 'DRS 
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Withdrawal Marker 

The George\\'~ ]3usl} Library 
·FORM SUBJECTffITLE. PAGES DATE .. ~RESTRICTION(S) 

. . . ,,-, . ' 

Report Modem Practice [with attachm~ntJ 5 07/06/2006 PS; 

·.....,·· 

This markeridentifies the O·riginal loc~tion of the withdrawn item listed above. 
Fot a completeJist of items withdrawn from this folder,see the· 

WithdraWal/Redaction Sheet at the ·front of the folder. 

COLLECTION:. 
National Security Council.~ NatiQii.al Security Advisor; Office. of the 
SERIES: . . . . . . 

Hadley, Stephen (Steve) - Subject Fil~s .J···. 

FOLDER TITLE: · · 
Hamcla:n/GTMO (Guantanamo) Detainee~ OS/2006 - 07d006 · E-001 ·· ;; 

FRC ID:> · FOIAii>s and Segments: 

37841 
. . ' . 

OA Ntim.·: 
3603 

· NARA Nilm.: 

2914~0224-F 

RESTRICTION CODES 
. Presidential Records Act - [44 U.S.C. 2204(a)]. 

Pl National Security Classified Information [(a)(l) .of the PRA) ·.·· 
. P2 R'elating tb the appointment to Federal office [(a)(2)cift'1e PRA) •i;' 

P3 Release Would violate.a Federal statute. [(a)(3) of the PRA) 
<•·,P4 Release Would disclos~ trade se~rets or confidential commercial or· 

. finaneial information [(a)(4) of the J>RA) 
PS Release Would disclose confidential advise between the President 

and his advisors, or between such advisors [a)(S) of the pRA) 
· P6 Release would constitute a clearly unwarranted invasion of 

personal privacy [(a)(6) Of the PRA) · 

PRM. Personal record misfile defined in acc~rdanc~ with 44 u.s.t. 
2f01(3), • . . 

Deed·of Gift Restrictions 

A:Ciosed by Executive Order 13526 governing access(o.natioiial 
security iriformatfori.· · · 

B. Closed by statute or by the agency which originated .the document. 
C. Closed .in accordance with restrictiQns contained in d.onor's \)eed. 

of gift~ 

··Freedom ofJnf9pnation_Act -(5 U.S.C. 552(b)] 

b(l) National security classified information [(b)(l) of the FOIA] 
.• b(2) Release Would· disclose internal personnel rules and practices. bf 

a~ agency [(b)(2) of the FOIA] · · 
b(3) Release would violate a Federal statute [(b)(3) of the FOIA) 
b(4) Release would disclose trade secrets or confidential or.financial 

· · informatfon.[(b)(4).of the FOIAJ · 
b(6) R.elease would constitute a clearly unwarranted invasion of 
~ .. · · personal privacy [(b)(6) of th~ FOIA) . > •. 
b(7) Release would disclose information compiled for law enforcement 
... purposes [(b)(7) of the FOiA) · . .• .· , .. 

b(8) Release wouid disclose information concerning the regulation of 
. .• •· financial institutions [(b)(8) of the FQIA) . . . . · 

b(9) Release wotifd dfsciose geological or geophysical information 
. concerning wells [(b)(9)oftlie FOIA) · 

·~· ' . . . 

Records NotS~bje~t to FOI~ 
. . . . . 

Court Sealed - The document is withheld il~der a court seal and is not subject to 
the Freedom oflnformatioriAce · 

This Document was withdrawn on 611712016 by· DRS 
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Withdrawal Marker 
The George W. BushLibrary 

FORM· SUBJECT ffITLE PAGES DATE RESTRICTION(S) 

Report Draft in Progress 6 07/06/2006 . PS; 

. ,. '•. . '· ,· .' ... ' : ' . -, . . ·.' ' . ' 

This marker identifies the original location of the withdrawn item listed above.· 
For a complete listof items withdrawn from this folder, see the 

Withdrawal/Redaction Sheet at the front of the folder. 

COLLECTION: 
National Security Council - National Security Advisor, Office of the . .· . 
SEIUES: 
Hadley, Stephen (Steve)~ Sub.iect Files 

. FOLDER TITLE: 
Hamdan/GTMO (Guantanamo) Detainees 05/2006 - 07/2006 E-001 · 
.FRC ID: FOIA IDs and.Segments: 

37841. 2014~0224-F 
OANum.: 
3603 

. NARA Norn;: 

RESTRICTION CODES 
.Presidential Records A~t - [44 U.S.C.2204(a)] 

Pl National Security Clas~ified Information [(a)(l) oftbe PRA] 
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] 
pJ Release would vio.late a Federal.statute [(a)(J) of the fRA] 
P4 Release would disclose trade secrets or confidential commercial or 

financial information [(a)(4) Of the PRA] 
· PS Release would disclose confidential advise between the President 
. and bis advisors, or between such.advisors [a)(S) of the PRA] 

P6 Release would constitute a clearliunwarranted invasion of 
personal privacy [(a)(6)of tbe'PRA] 

.PRM. Personal record misfile·ilefined in accordance with 44 U.S.C. 
2201(3). 

Deed of Gift Restrictions 

A. Closed by Executive Order 13526 governing access to nation~! 
security information. ' . 

B. Closed by statute or by tb'e agency which origi!lated the .document. 
C. Closed iti accordance with restrictions contained in donor's deed 

<if gift. · 

Freedom oflnforn;iation Act - [5 U.S.C.552(b)] 

b(l) National security classified information [(b)(l) of the FOIA] 
b(2) Release wotild disclose internal personnel rules and practices of 

an agency [(b)(2) of the FOIA] · · 
b(J) Release would violate a Federal statute [(b)(J) of the FOIA] 
b(4) R.elease would disclose trade secrets or confidential or finandai · 

infor~ation [(b)(4) of the FOIA] 
b(6) Release; would constitute a clearly unwarranted invasion of 

j>erson;tl privacy [(b)(6) rf the FOIA] . 
b(7) Release wriuld disclose information coin piled for law enforcement 
. . purposes [(b)(7) of the FOIA] · . . 

· · b(8) Relea.se would disclose information concerning the regulation of 
.·.· · fi.nancial institutions [(b)(8) of the FOIA] 
.b(9) Release would disclose geofogical or geophysical information 

concerning wells [(b)(9) of the FQIA] 

Records NofSubject to FOIA 
' ' ~ . 

Court Sealed - The document is witbheid under a court seal and is not subject to 
the Freedom of Information Act. · 

This Document was withdrawn on 611712016 by DRS 
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AN INDEPENDENT NEWSPAPER 

Imprisoned in Chaos 
The Bush administration has wrecked the system for 
capturing and holding foreign enemies. How to fix it? 

NEARLY FIVE years into a war between 
the United States and Islamic extremists. 

' us. policies and practices for amsting. 
I bokting. interropting and bying meD1)' ~ 

itants are in a state of disarray unprec:edented in 
.modern American history. They-Shame the oa­
tioo and violate its fundammla1 values. ~ 

' er. 
• The US. milituy and CIA are holding bun· 
llreds of pri<looers in Guaotaoamo Bay, Iraq. Af. 

'· gbanistan and secret prisons elaewbere under 
·starkly v-.uying rules and conditiO!lll. Some were 

LAWLESS WAR 

captured on battlefields, while othm were 
luimd over by foreign govemmenU; without Je. 
gal process. Most detentions are DOt governed 

, by any specific US. law or intttoadon.al tmty, 
, ~ct the Bush administration has refu!ed to 31> 
• ply the Geoevll Conventions outside of Iraq. 
• Some prisoners have argued tbeir cases ~ 

Core military review board~ as well as federal 
judgts in Washington; some are held iooommu­
nicado and have - been visited rYeD by the 
International Committee of the Red Cross. A 
'number of US. allies consider these practices 
~ immoral or il1ega1. and this bas bamptted their 

cooperation with Americao forces in Afgbant-
. Stan aod elsewbere. • 
. • Guaotaoamo Bay has bea>me a toxk symbol 
• around the world of us. h= rights vio­
lations, a status magnified by ~t suicides. 
No detainees have beeo transferred there in 21 
months, aod Presideot Bush has said he would 
like to close the b.cility. But the "'1\tagon is 
spending millioos to build a stat.Nlf~ penl­
teotiary at the base. The admlnistntioo -
to have oo plan for how and where it will hold 
long-term deWDees, or th06e coovicted of 
aimes. 
• The &sh admicistratioo has set aside or 
~ the rules for prisoner trealm!!nt coo-
12ined in the Geneva Coaveotioos and the Con­
vention Ag3lnst Torture but bas adopUd no 
tinn standard.9 of its own. Hundreds of C&1SeS of 
1lbuaes of orilooen bave meaawbile beeo re-

the system illegal. 
Thi., political and adminlstntive mess attJns 

directly from Mr. Bush's decision in the woeeJcs 
alt.er Sept. ll to talce extnordinaty measures 
against terrori.w through the aaaertioo or pr& 
dtotial power, rather than through legjslation, 
court actioo or diplomacy. His inteot was to ex· 
dude Congress, the court& and other govem­
IDl!O!s from influencing or even monitoring how 
foreign detaioea ~ treaW Senior officm;, 
led by Vice Pretideot Oieoey, argued that this 
policy would givt the administration the lleXll>il­
ity it ~ to light lhe WU effectively. Instead 
it has dooe the opposite: Mr. Bush's policies 
have deeply tarnished US. prestige abroad. in­
hibited cooperatioo with allies and Pfe"'llt.ed 
justict for aJ.Qaeda. 

Some exceptional practioes, and !IOme de­
teotioos ootside the us. crimioal justice 
system or Geneva ~~f·war regime, 

are needed to figltt a llta1&ss enemy spread 
around the world. In priw.te and oa:asionally io 
public, US. democratic allies in Europe and 
elsewhere concede that not every ~aeda 
membet captw-ed lbroad can be quickly 
charged with a aime or released. But the Bush 
administration's lawless practices have so dis-­
mdittd it Iha.I it bas lost support even for legiti­
mate antJ.terrorist measures. 1bett bas bmi no 
progress toward building an international COD­
semt!S co bow to stop terrorists befott they can 
launch devasuting atbcb. 

These probleim graw worse rather than bet· 
la' as time goes by. 1nternatiooal aiticism of 
Guantanamo bas in~ in reoeot months 
despite steps by the administration, the Su­
preme Court and Congress to improve condi­
tions aiid rein in ~ Me2nwhile. the oature 
of the threat has morphed. The enemies that the 
United States and its allies rYJN face often are 
oot fouod oo battlefields or in caves within 
failed stale!. Man;y are not affiliated with al­
Qaeda but are citizens of the COW1tries they at­
tack. such as tboee wbo curied out or ~ 
bombings in Ma.drid, Loodoo a.ad (lmtd Oil re­
rent allegations) Canada. The rules for arrest. 
detention and trW used for ~ are ilJ. 

Deborah Howell 

M"'YSE IT !1 
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Giving Zarqawi His Due on Page 1 
IUt edib:rt -s. ~ 

say !bot cqcnlioed treokiic...., and 
-1ylio ID leo&! lhr - lhr dily llfttr 
Abu Mullb ~ -..-..i,.... 
8. Some rad!rl lboull>t tbt !lory -
~ 11111~ ot.bm WIOI· 
edllnigbl ....... .,.,, llllll us bas 
lad kilrdlll Silparllal-
~ al Zorqowi'a dellh ii • 

pdaamP<cibow~ltnlf­
... IO .... 6ilb ·~ rslor$ ~ 
m. from r1C1o. TV 11111 lhr lalerod 
"'. dilr bebt lhry aet It in The Poet. 

MLr mud! cli1a8lioa. editors do­
cidtd ID..,.t rU1ty tlllt dida\ lalir the 
utual "lirst..s.y-~ Tht ttory 
by Baahmd Bureau°""' l?ll<o IColck· 
._wutQppedh,a~ 
beadline: • /-kr Urqr,oi. No a..r 
Puh In Weary In(!.. 

Readen-""' ID milf tho'"""""' 
~ ~ I "llrf by Joa P'mer, 
wbid1 told 00w U.S. lorcet round and 
killed 7.arqaw!. Theaecocicl- in 
Kllidaoeytr'a-, IDd the lhitd ~ 

coocblr «hat (I) Tht iUl DO ...,,.. 
comldm il!dl. oewapaper .• . (and] 
(b) the ll>in tho paper is afttt ii tho 
moot otptM .... poMilile.-

Hawdidctberl"'llfft ln:ll lhe-,? 
look .t the New9eian ~ ate <­
-.ori). wbicb ~ frcrit 
"""' from • Oltr the ClCdltry. Tho 
New Vari< 1lmm and lhr WasbqlDo 
Tlroes..irippod the nows aaa11 Paee l. 
Maar~-withan_.,.. 

- amonc them the Pbilldolpllia m. 
quittr, lbeLoo An«tlet T"lllltl, tho Bal­
timott Sia. I& 1w.,. aod the Wall 
Slrttt JourmL MaQT lmd lll)fiea -
and iDdttd l'relidenl Bush -llicl !be 

OMBUDSMAN 

loafnnat lmpad ol Zanpwi'• death 
it ..... wtz:h ii what ltnic:kme)>­
or wrote. Maay ~ allo bad 
ettoocer ~and~ (The 
New Yori< Dally IW-s: "Smabdr) 

- the mlio ....... ~ ddi' alrip it 
aatJ1B the tcp ci !be pace or 8"'" It ti;c-
e<r ~·The dtc::isl«I - • cooecioul 
dlort ID ialoo illro aa:oomt tbo-"1' 
de 11111 to llY to,,.... the ""'"PIP"'• 
COY<ng!t .. rtlMO. ttmdy aod lq)ll<t> 

priottly plQod as potlible. We'd "'lll" 
dlll it - iDdetd plQod •• bi( 
latlmin( beaclille """' ii brole -
001'~· 

Mllloo ~deputy ,,,_,ma 
tdilur; - btd>ar1C ol tho paper that 
dly and llicl be ~ "that for our 
rqular .....i.... thia may have beecl 
jmriQc. A bi( btadliiw dtdaria( !-. 
death 11111' ha"" bteo. oitt coiled«'• 
il<m. but~ hardl1 ba"" broodcut 
what our ~bad bola ablt to 
ltarn .me. Ihm.. 

MY opinloo: Bdilcn-. ~ID go 
wilb the~ lll<J did.~ 
er md Far'a llaiea-.. diodHal rl 
"""'ic6xmalioo and IDcbled !be view 
t.bal tho ldlllilg - • tril.qb lot tho 
United~ ~~leo&!~~ 

Preservation Copy 



corded siliCr 2001. iocluding cloum or bcxm-
• cidlS. A revised wrsioo or the Army's 11r 
tmoptfoo manual bas oot beeo bsued, nor has 

• a broader Pentagon dirtct:ive on detention. 
. Althollgb ~ last year ~ the 
McCain amendmeo1, which prohibit6 auel. in­
bwoan or degrading trealmellt or at1!J prisoner 
in American custody, Bush ldmlnlstratioo offi. 
cials have not fl1lrd out the use of practices such 
as "wat.erboarding. • or aimula!M drownin&. 
which iotematiooal authorities cooside:r tor· 
ture. 
• The Uni~ States has beeo holdlng key an:hl­
tects or the attaclc8 of Sept. 11, 2001, including 
Khalid Sheikh Mohammed aJld Ramzi Binal­
shibh, for -81 )'tits. Yet none o! ti-men 
m.. beeo brought to justice, and there has beeo 
no ~on by the admioistntioo about wheth­
er, when or how they will be tried. The ad.mini.'1-
tnlion is using a system of military CDllllD!s-
6ions to try llOl1le of the lesser llXU8ed tmorista 
it is holding at Guantanamo, but not a single 
trial has been completed and the Supreme Court 
Is cooaitlering whtther to declare part or all of 

suited to such militAnta. 
The way to l'1lQlr the system lie6 in correct· 

ingMr. Busb'sexclusiooof Coagreso, thecourl8 
and other government& New laws and dipJo. 
matic protocols are nttdl!d to regulate the df> 
l.eotioo of - tetrorisl suspects. Court5 ~ 
be Pm • role in OYmttiQg tllOllt detentiooi 
and mforciog existing laws ag;Unst abusM 
treatment. Many more terrorists should be put 
on trial. and those trials that are not conducted 
under the present ,iusiice system should be grp. 
eroed by Slatutes th.it~ fairness. 

lo the coming ~ we will diaalllS some or 
the specifics of how this could be done. But 
there ougbt to be oo question about the need to 
rccoostnict the system. The improvised and lll>' 
accountable practics of the Bush adminOO> 
tioo are ~ ineffective and untmable. 

Thisistlu/int in a-US of editorialsabotU 
the lNsh administrti&m s dm7tJitm and 
lrmlmml of !ortitn prisqnen. TM fvU seria 
will be 1J11ailabk at www.MXJShi1flltmpost. 
COTlt/Opi"iu,is. 

Knock, Knock 
The Supreme Court finds a disturbing way 

to issue a reasonable opinion. 

T
HB TROUBLING tea~ of the Supreme 
Court's decision last wtdt in the case of 
Hudson v. Midiigan is not the court'a 

holding. Tu coutt ruled that when police offi­
cers fail to clearly identify them5elves and then 
wait briefly before searcliing the pr~ with 
•valid waml]t, lhe evidence colJ,eeted need ool 

• be excluded from a auspect's tNL Notwith· 
standing the hysterical respo111t of some com-

• i;nentators, this Is oot an outrageous position. 
What is troubling la the rta90lllog by which the 

: court reached its result. whicll -.m to cJial. 
, ~ w mott broadly the ~ rule 

thAt evidence obtained illeplly cannot be Ulled 
• in criminal proceedlngs. 
• • We can't get too worked up that the court re­

. ·fused to suppress evideoct Jeized by Michig)ui 
· police in BooRl" T. Hudson Jr.' a case. They had 
.a lawful wamnt to acardl his home. They 111· 

'. raounced their presence. The trouble is only 
' that they then wai!M bttwteil three and five 
• secood3, instead of 15 to 20, before entering. 
When they entered. they tound a loaded gun 
and lots of df\lll5 - evidence be then ~ the 

• court to suppress. 
' • The "knock-an~ rule" has its on. 
• 011S in the 13th century. but the court bas coo-
• sidered it a constitutional requirement ooly 
sin« 1995. And the question of whdher vio-

• ]atioos of it trlgger the exclusionary rule bas 
ne11er been resolved. So the 5 to 4 decision last 

• wttlt i.s less ~ rollbaclr. of the exclusionary rule 
th.all a rdusal to utmd.it. ~ rt!usal has acer· 
tai.o logic. The idea of the ez:clusiooary rule, as 
Jwstice Aol4nin Scalia explained for the major· 

ity, is not merely to deter government misbe­
havior but also to prevent police from using evi­
~ they shoWd not have obtained in the lint 
place. In Mr. Hudson's ca.'!<!, olficm didn't get 
any evidence they would not have gotten 
anyway. 

Had Justice Sa1ia ltopped then!, his opinioo 
would be debatable but not objectionable. But 
be didn't stop. He weot oo to argue that the 
court should not emnd the cz:clUBi.onary rule 
to this situation because of the rule's "si» 
st&otial IOdal costa• - that is, ita tendellcy to 
~guilty people. Fie argued that civil lawsuits, 
unaY2ilable when the court lirat allowed sup. 
pression or illeplly seized evide11ce, provide 
ample deterrence for such mlacooduct now. He 
also argutd that police behavior ii ao improved 
from earlier ens that the uclusiorwy rule is 
not necessary here. These arguments, as J~ 
tlce Stephen G. Breyer argul!d pointed out in 
dissent, seem to attack the very foundations of 
the exclusionary rule - which bas existtd 
since 1914. 

Justice Anthony M. K.eonedy joined the bullc 
of the majority opinlon but wrou aeparately to 
empbuize that the viLality of the court's prcc· 
edents wu •not in doubt· That be had to say 
«> emph.asi.r.es the potential ~ of Justice 
Scalia'a argumtllla. The court's two new ju&­
~ both joined Juslire Scalla's opinion. One 
of them, Cblef Justice John G. Roberts Jr., ff> 
cently gave a speech in wtUch be emplmiml 
the importance of deciding caset ·on the IW· 
rowest posst'ble sround." That'a nol what ha~ 
penedhere. 

teoct In l'lllel's .tlinDod the eomt's 
iinpxuoce. .,. .,.,,_... vidilry far 

Pr.mdmt. °""" lhe us.~ military 
Corea and !heir In<; aWes. Zanpwf 1 

dtath - the ID05t ~ pulillc 
triunpb liner the capturt d ~ 
presidml Soddan> Hi.au in latt 
2003. -ms Pines'• ttpO<I. 

Somt Poot den a!oo prd<md • 
ttadilloaai llpproadi wfth I biU<r dit­
plity. Vince Rloeban. c:cpy deok chld 
d the td!lorill ~ Nld. 1 IW to 
bald~ ill l1f1 bandl, Ind it ..... ir· 
rilating to• it ir..ud .. old - • 

Bui mac -5en conaarni.d en 
wbal tbry-a5ncgllM llJin. Ridiord 
RIP> d RodMlle llid: "IC I t.dn't 
...., lhelV ,,_,. d)Dlwt. Jnqa 
oa:I prGold Dibry andpdilbl leoden. 
T wouldn't""" kmw ICllll<lhint poo;. 
tM: bad happeotd. On June 7, 19#. 
.... ,.,... heodlino ·Mts N«mandy, 
Noc:Jtarl'Mhn•......, ~"? 

Arnold Kling al SiMr Sprin( 
""'*' 1'bla ii tht lirll ~ th.It bis 
death ~ in tho wrlll<n nrwopa­
per ... ytt !he news I.I buritd. The 
It.ad ~ rtally ought to be labeled 
·-~·..t.Ullderthedmm>­
--....lhoald OOI be !ht It.ad ll«J. ) 

David """'- .......,,. _,..,, 
tdil.or far ~ ....... aid:-.,., tbt 
lnem><t1&t.1i!ei-'tobe~d 
wbar. tadm hear iMtantly and wtl1l 
... ddM:r the nm~. P.llm'•-• ~ 
poMI. ~ pio:t. IOI 
Jon's - an emllait lock i.ck at t.M 
brqowi was cqbl. Bodi-..~ 
~. Both _.., IQ 8llenjlt to giet boo 
l'OOd tbentlc,~i...!111«y. I re­
ject the~ U9tOd by }Wr i.t. 
.... wrilm thal -. il lnq..., be 
..., .. pl or bod. paeilM or ~ 
IM. W.: ll:rld rtpOr1tn out 10 write 
wtar tbryaeelllldm.ai-. That's what 
Jon and Elm did. Thal'• wey people 
wlQlto rue! .. the oat~· 
lbe~t"°"""" .... ~ 

by the llcl that 10 iMlal!meat fl) tbt 
excdlent 1ldni a Btodt Man • ..ne. 
was running 4od editoni wanted IQ 

~it PfOllllnendy aba.e the fillii 
v..,.. llrzldl. - edilcr 00 !ht 

Nows DS. wlikb deip tht -
llOClior-. aid. 'We .. made • ...,. 
comciooJ5 dlcxt that day IO lry lo add 
\'lllJe to I lll.ory tllat W<IS oellty 24 
bo.n old. ... We tried to apiD tht """' 
*"'f m! bedneai-1. IO Id radas 
wbat mjcjil boppai D<ll. la llCI. that 

~tllit-·--~ .... wilb m<R ..... -.i brlle ~ 
.....ndmoel~'lbotcmd 
l>Avebom~bybwipinc~ 
the 1>1>" oo the Zlrqowi !lay or *" 
ioC the llyo<a dlhe bladtimi ..n.. or 
~idon the NII. bil. 

Of aiune. h!odlicl>t a alw1Q'I » 
20. l!x"'111iw! Editor L<n Clowniet 
Idea - a day latt - WU to put the 
7.azqiwi .u.iet and photo in • boz 
with • bbd heldliDe IUCb • "1bt 
Oellb of l.u1pwt~ II the !Alp ol the 
~and. sooaodaty i-t!irie <­
tlrna called a d<dc) on the implot. 
s.- rudm comiillUi that ltaq 

lso\ oo l'l&t l _. A !IUMJ al a 
doom bif """""""" far Qbeo 
~ Public l!diUlf Tan Md/~ 
lboftd lhal The Poot, Jl!N>IJ lo 
May, IM Iii llNlplpen with 132 
~ortides~lnlq. 

lnlq ii not 00 ~ l .. oftei ., it 
used 10 be, but The ~ it speodiiic 
IDOl't 00 ..,...q the - than 00 Ill)' 
Oilier rtary in the wwld. 

D<l>orali&vJe/J""" hf rroduid al 
lm.J34.75&or111~ 
~ 

LETTERS TO THE EDITOR 
The Reason for Early-Release Hours 

I _..i.r if Ille Miii1!m c.-iy 
pue)Q who cornplaiQtd lllolA the 
lack ot ~ lime. in t.beir chll· 
drtn'• ecbool9 (1'!lm. June 81 ha\'t 
Ullllidtttd 1- lllllCb -" ,.,.. into 
proricliQ( ~ imlNdian. o..d· 
CllinC '-"' pa.. md mallNls and 
cn<linllltlldcda'-X talreeignificatlt 
amouw ot tlmt. "'the el&br ~ l 
line LMqjllt bich tdlool, it Im ""' 
bttn ...... to!ll<IJll.., hour or 1DOrt 

ptt!IC). orl~dooe~ 
to tad! end.., bolr 8"ldioC llludalb' 
wade llftnwvd. With three du&(o ptt 
llCbool dai, I~ oo ~ 1 9.5-
bour day. lhoucli I 1m ltcafly miuftd 
IO worit cd)' 7.5 boon. 
M7~ldiool~ 

do not ha'fl! the luxury ol t !ICHninutt 

pbaoiac period MfY olho day. 'Ibey 
get ~ '5 minutt>, IOidt from 
luncli, IO pJ.ul. Cl'<lc. aal< m&lerial!, 
attend •"""""""" Of jti« taler • 
br9k.,,,. pojGt d proYidlnc IQ earty. 
Rieat< day - IO g,e ~ 
llCbool tadlen time tollllfiD t.beir ~ 
ltSon:il dllll<s duringClllllr.lcl.boura. 
Uolila: ih privlt. indullry, ~do 
""' get pald ...mlm< lor worlciog af. 
1tt boor$. W.: do 'llbat's _,. • 
- Mart ahoul - tWdenb boo corninf .raipooll'ble adufl.I (aot IO 
~ plllit1t lbe Stondardl o( 
Leaminr or othtt big!>..tWs lat.I) . 

If. .. lbe wrllm ........ the ltlle 
~to lqlbm lbe td>OOI -. !heir 
~Illa~ preliabl)' ha~ IO 
be rllatd to ...-~ !undo to poy 

What Philip Merrill Taught Me 
I met Philip Marill 10,_.aat> 11111 

AmerbnSocidyd~BdiUn 
am-:., ill ~ Ht jm. 

Jll-.l me • ""Cb. opidoaaitd ..i 
....,. mud> ill'°""' wib lbt Mlea d 1111> 
aiQc hit""" ..... Wbrn l ldbd him 
about the &iemd, he dednd llll °"' 
lhll .,,...,... ~ be !hr. d>OlpOlt 
b1ll d dola *nft ir docadm IO 
"--. 

Tht thouclil !bat -could .. 
oeod - tml thmoe - fn ID tn oi Cllf' 
~t. m«lit """"'1hlp wu illopirin«. 

ltM)Urllal.er, wilb~ 
lroaiMr. M<niD and OllQY othin. I~ 
IUd lrlf own ._ C0111JCtf. I 
loamed. tollldian !be bri-. ftll 
l'lil ..,.,. ~ 1b bt • .., 
Cle9iul ~)'OU bm 10 p.t it 
.a 00 t.be lino - MrY day. 

Phil WU not afnld to put It al 00 
lhelisle. l\x that. be will be mi.ed. 
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AN INDEPENDENT NEWSPAPER 

A Standnrd for Interrogation 

I< 

The Bush admini~tration still has not adopted clear rules 
for questioning enemy prisoners - or ruled out cruelty. .' IN 1l!E DAYS and weeks aft.er Sept. 11, 

I 2001, senior Bush administration offici.al.s 
~ decided that harsh interTOgatioo mdhod.q 

wett ~ to prrveot dewstating attacb 
·, on the countty-and that such mechods could 
.. be cattfully administered and limlt.ed to the 

lllOlt 11rgenl cases. This lhinlcing proved ~ 
astrously Oawed. ~ the administratloa lift . 

. : ed the atrict regulations that loaghadgoverned 
~· interrogatiom ot foreign drWnees, abusive 
• practices spread quickly across I.he g1>vem­
" meol. Confusion aver rules led lo lhe torture' 

not just of senior al-Qaeda leaders but alao of 
• : commoo dl!laioees in Afghanlsmn and Iraq. 
• 'The damage dooe to U.S. honor and prestige 
- around the world., and to America's ability to 
" Jflobil.ize support for the figtit ~ IsWoic 
~ ~f!Olism. far out.,.,.e.igbed any intelligence 
~: 'gathered.. 
.. . . Many Americans may believe that trus le&­
.. eon has been learned and that U.S.~ooed 
1• ilbuse is a thing of the past. Par fro.m il Yes, 
!· Gongress last year passed the McCain amend­
• Pient. which prohi.blts "cruel, inhuman, or &-­
... grading" tmtmeot of all pruoocra in US. Cll.'!-

LAWLESS WAR 

locly. But it bas becane ~dear that 
the admlnisttation has not accq>(ed that ban as 
the last word. It still bas nol r~ the 

· right to llUbject some detainees to pnictlces 
1111ch as •waterboarding. • or simula~ drowo­
jng, eveo though they vi~ the law. It has yet 
to adopt clear standards governing the u.. 

.i. temig;atioo and treatment of foreign priaooera. 
~ or return to full compliance with such treaties I' .., the~ Coavmtioosa.od the Coovmtioo 
'1 ~ Tuttute. Until this situalioo changes, 
·~will be more of the lawltssoess and ~ 
plecoofusioo that have led to bWldredsof we& 

i.. of •buae, and doiem of homicides, in Afghani­
, sbo, lnq, Guantanamo Bay and elllewbere. 

., , The admiolstralioo is seeldng to evade the 
.. ~oCaio Nl1 in more than one way. The law~ 
• quired thal the Ai:m.y's SaDdard iotcrrae;ation 
• manual. ovmiddeo in 2000, ooce again govau 

.. all questloolng of prisooers held in Defense I>&­
~ ~t facilities. But the ~Qgoo bas ~ 
~ pued a oew maoual; Vice Prmdeot 0ieoey 
• ilOd Defense Secretary Dooald H. RUl11:${eld 
!' bave pushed for it to include a cWslfied annex 
; In which aome harsh techniques are again au· 
, thori.ted for use against prisonel'!i deemed "en· 
..,. emy combatJnts." 

The administration is also pttpariog a new 
" directive on detention that would ex.elude~ 
• ti1Wice. with Common Article 3 of the Genna 
~. toove.otioos, which prohibits torture and ()()). 
i. er cruelty, including ,,umilialing and degrad­
• big treatment.· P-mally, through a presldeotW 
.,, signing atatemeot and questionable leg;il opin­
; !Ons. the administration is resttYillg the right 

.. .. ' 

to continue using waterboarding and other 
harsh te\:lullques oo pruoners held by the CIA. 
lt argues that the president's power to Olal!e 
war allows him to OYm'ide congressional re­
strictions and that wa~ in some dr· 
aumtaocA!S does not violate the us. constitu­
tiooal prohibitioo of cruel trealmeoL 

F
or now, objedioos from Seo. John 
McCain CR-Ariz.) and other spollSOrs of 
the amendment have caused the admini&­

tralioo to delay i8SUlog the new doctrine and 
manual. The l!CWlto111 -are rightly demanding 
that there be one let of rules for interrogations, 
and that they be made public. Congress could 
build OD this fow>datioo i! it stipulalfd by law 
that the Genna Cooveotioos' Common~ 
3 be applifd to all U.S. detention operatioos­
or both the miliWy and the CIA. 

0noe abuse L• entirelY banoAed, there ia no 
reason fof the United States not to return to full 
observa.att of the Geneva Conventions, and 
there are mmy bencfita in doing so. Following 
the Geneva ColMtltions does not necessarily 
mean granting priaooer-of-war status, and the 
many privileges that come with it, to all deWo­
ees; al-Qaeda 6gbters and other terrorists 
might legally be excluded lrom POW status foi. 
lowing a tribunal hearillg. But retumillg to Ge­
neva could improve I.be chances that its provi­
sions agaiMt inhumane t.re.atmeut will be 
respected by other countries, including th<>1t 
that capllll"e American se:rvicemen. 

The Convention Against Turtllre bas been 
ratified by the Sen.ate and should also bind the 
United St.ates. Jn a report last month. the U.N. 
c.ommittee Aglinst lbrture, which oversees 
the o::oamitioo, spelled out what that would 
mean. Secnt deteotioo of prisooers in CTA fa.. 
dlities, it said. "constitutes, per se, a violation 
of the Cooveotloo"; ao does the "rendition" of 

' suspects to other countries where they might 
be tortured "without uy judldal p~ure." 
To come into compllAnce, the Unittd SUtes 
must disclo8e to the l.otmiatlonal Committee 
of the Red en. the ldeotities of all debinees it 
la holding IM allow monitoring of thcir tr~ 
ment. It must also gl-.e. them access to a judicial 
process or releue them as aooo as possible. 

AD ot this the United States should in any 
caae want to do, in iU OW11 inlA!ttst. habould ~ 
tablish one aet of rules for questioning all ~ 
ooers. Those rules should conform with in­
ternational treaties and the US. Constitution, 
so that inhumane treatment ls at all times for. 
bidden. And the rules should be public, so that 
the world can see that the United States lw r~ 
turned to its l'uodament.al values. 

This is tM lltird in a seriuof «lilorials 
abwt tM &sJa administralion '.f delerilitm 
and lraJbrtml of/iwrip pristmm. TlufaU 
-US will be availabU at IUWIU. 

washingtonpost.c<n11/opi11ions. 

.I' . 
J • ' Failure in Richmond .. . 
"Faced with a transportation crisis, the state legislature punts. 
~w· HAT WAS SOpp05ed to happen by plannersba'lt!spolcenaboutaminimmnoeedof 
1... Man:h U in Virginia finally ocxurrftl $1 billion a year i.u new t:ranspOrtalion funding 
· • • just this past weeRnd: ExbauMI law- to make improvemenis. espedally for the ~vy 

..., makm in Richmond reached a budget deal, traffic ill No.rthem Virginia and Tidewater. In 
: i'vtrtlng the risl< of a shutdown in state govern. the event, the budget. shorn by the House of 
·" jnent operations at the end of this month. The new taus and fees, contains barely half that, 
' :conferees heaved a sigh of retie( at baviog and only for the next two years - and even 
., acruc-1 this basic fuoction of leglslal:M iro-· some of that may also be cut if thert is oo 1ooger. 
1- iwice after lhrer mooths in~ spemi - term sin.leg)'~ OD by the two house. by 
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played down the significance. "One thing 
Democrats agree on is this war has taken too long, 
)t's too expensive and costs too many lives and too 
m~ny soldiers injured," he told reporters. "We all 
agree there should be a change in the course of the 
war. We all agree that there should be 
redeployment starting sooner rather than later." 

WASHINGTON POST EDITORIAL 

Wanted: A System of Justice 

IfU.S. forces captured Osama Bin Laden 
tomorrow, how and where would he be tried? 

SEPT. 11 MASTERMINDS Khalid Sheik 
Mohammed and Ramzi Binalshibh, along with 
numerous other infamous al-Qaeda figures, have 
been in American custody for years. So has 
Mohamed Qatani, who was allegedly to be the 
20th hijacker. None has faced trial for his crimes. 
Nor have any of the hundreds of lesser foreign 
detainees captured in the war on terrorism. Nearly 
five years after the Sept. 11 attacks, the Bush 
administration's plans for bringing the enemy to 
justice are a shambles. This failure has been one 
of the most easily avoidable blunders in the war 
on terrorism. 

In the next few days the Supreme Court is 
expected to pass judgment on the administration's 
effort to establish military commissions -- a long­
dormant trial system the executive branch seeks to 
revive in order to try al-Qaeda terrorists. But even 
if the court lets the commissions stand, the 
administration should go back to the drawing 
board, to create a fairer system for trying alleged 
war criminals in which this country can have 
confidence. 

Not every detainee can be put on trial. But those 
who plan, assist or participate in acts of terrorism 
can face charges under the laws of war. Where 
trials are possible, criminal convictions provide a 
more legitimate basis for long-term incarceration 
than any kind of detention without charge. Trials 
also provide public accountability for unspeakable 
crimes and plots -- that is, they provide a measure 
of justice. 

The administration is correct that U.S. federal 
courts often will not be the right venue for such 
trials. Evidence collected in the rough and tumble 
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of a shooting war doesn't always meet the rigorous 
standards that courts here rightly demand. The 
government may have good reason to withhold 
witnesses or classified information. Given that 
foreigners abroad do not have full constitutional 
rights, the administration's impulse to create an 
alternative trial mechanism with some flexibility 
was reasonable. Had it gone to Congress and 
sought authorization to use a variation of military 
courts-martial, with clear rules a:nd a codification 
of the offenses such tribunals were to judge, it 
might today have a vibrant system of justice at 
Guantanamo Bay. 

Instead, the administration sought to rewrite the 
rules from scratch and revive a system of trial not 
seen since the World War II era. The reason for 
this fateful error was largely ideological: The 
White House wished not merely to conduct trials 
but also to emphasize the president's power to do 
it on his own. Consequently, the executive branch 
alone has defined the offenses to be tried by 
commission and it alone has written the trial rules, 
which have shifted repeatedly. The legality of the 
system has been in doubt from its inception. And 
while the rules have improved over time, they still 
permit unfairness. The result: a system that 
inspires little confidence here or abroad and that 
in five years has yet to produce one trial. 

Even if the S1;1preme Court erases the cloud of 
legal uncertainty in the coming days, it makes no 
sense to proceed in this fashion. Instead, Congress 
should write a law clarifying that courts-martial 
will try these ca.ses and modifying the model if 
necessary. The military uses this system to try its 
own personnel every day. More than the 
commissions, courts-martial would guarantee due 
process to detainees: the right to challenge 
evidence, a full appeal to the federal courts. Trials 
by court-martial are accepted around the world as 
fair. 

At the same time, the system could be modified to 
take into account the government's needs ip a 
continuing war. These might give prosecutors 
more leeway to use hearsay evidence in some 
cases, or to protect intelligence secrets. There may 
be circumstances when the accused will need to 
be excluded from proceedings and have his 
interests represented by counsel cleared to handle 
sensitive information. But such departures from 
traditional trial rules should be narrowly drawn. 



They should be the product ofa deliberative 
legislative process, not a fiat from the executive 
branch; written into law, not existing as rules the 
Pentagon can change whenever convenient. 

The conflict with Islamic extremists will not be 
over soon. The nation needs now, and will 
continue to need, a means to try some of the most 
fateful criminals of all time according to fair rules 
that bear the stamp of democratic approval: 
legislative enactment. Only the administration's 
rigidly ideological approach to this problem 
prevents its timely resolution. 

WASHINGTON POST EDITORIAL 

Come Clean in Hungary 

Behind the '56 Revolt 

By Charles Gati 

President Bush will be in Budapest tomorrow to 
visit a good ally -- a member of the coalition of 
the willing. The first item on his agenda, 
according to the White House, is to "celebrate 

, Hungary's historic sacrifices in the name of 
freedom by commemorating the 50th anniversary 
of the 1956 Hungarian Revolution." Topics of 
mutual interest will follow. 

The president should indeed join Prime Minister 
Ferenc Gyurcs?ny -- Hungary's Tony Blair -- to 
celebrate that country's recent achievements. But 
commemorating 195 6 is a different matter. 

The truth is that at a critical juncture in the Cold 
War, when Hungarians rose against their Soviet 
oppressors, the United States abandoned them. 
After 13 days of high drama, hope and despair, 
the mighty Soviet army prevailed. For its part, 
Washington offered a sad variation on "NATO": 
no action, talk only. The Eisenhower 
administration's policy of "liberation" and 
"rollback" turned out to be a hoax -- hypocrisy 
mitigated only by self-delusion. The more evident, 
if unstated, goal was to roll back the Democrats 
from Capitol Hill rather than liberate Central and 
Eastern Europe from Soviet tyranny. 

Until the Soviet tanks rolled in, the Hungarians 
believed what Washington had proclaimed. They 
did not know that the United States was 
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unprepared to help them and that a few high 
officials even expected some political and foreign 
policy benefits from a Soviet invasion~ Vice 
President Richard Nixon explained to his 
colleagues at a top-secret National Security 
Council meeting in July 1956 that "it wouldn't be 
an unmixed evil, from the point of view of U.S. 
interest, if the Soviet iron fist were to come down 
again on the Soviet bloc." 

In a similarly cynical vein, American-run Radio 
Free Europe in Germany encouraged the hapless 
insurgents to go all the way against the Kremlin 
and even broadcast lessons on how to make 
molotov cocktails. 

We now know from Russian archives that the 
Hungarians did have a chance to gain some of 
what they sought. For on Oct. 30, one week after 
the revolt began, members of the Soviet Presidium 
(as the Politburo was called then) unanimously 
voted not to use military force. Their decision 

. came in the wake of a series of conciliatory, post­
Stalin policies, such as the 1955 Soviet 
withdrawal from Austria and reconciliation with 
Yugoslavia -- both of which are neighbors of 
Hungary -- as well as the first summit with the 
United States in a decade. In the end, the Kremlin 
intervened because it feared that the situation 
would spin out of control both in Hungary and 
elsewhere in the Soviet bloc. Radio Free Europe's 
exaggerated rhetoric only amplified these fears. 

The United States, according to the usual version 
of what happened, could not help the Hungarians 
because any action would have triggered a 
military confrontation with Moscow. This 
explanation misses the point: There were actions 
short of war that Washington might have taken. It 
could certainly have urged the Hungarians to 
temporize and pursue limited, evolutionary goals. 
It could have taken the issue to the United Nations 
before, and not after, the Soviet crackdown. In an 
imaginative move toward post-Stalin detente, it 
could have proposed immediate talks about 
withdrawing American forces from a small 
Western European country in exchange for Soviet 
withdrawal from Hungary. 

Instead, Washington offered only hope, no help. 
"Poor fellows, poor fellows," President Dwight 
Eisenhower said privately as he campaigned for 
reelection. "I wish there were some way of 
helping them." 
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, we must respond. Japa~ is likely to welcome the 
action but will also not lend open support or 
assistance. China and Russia will be shocked that 
North Korea's recklessness and the failure ofthe 
six-party talks have brought things to such a pass, 
but they will not defend North Korea. 

In addition to warning our allies and partners of 
our determination to take out the Taepodong 
before it can be launched, we should warn the 

, North Koreans. There is nothing they could do 
with such warning to defend the bulky, vulnerable 
missile on its launch pad, but they could evacuate 
personnel who might otherwise be harmed. The 

··United States should emphasize that the strike, if 
mounted; would riot be an attack on the entire . 
country, or even its military, but only on the 
Il1issile that North Korea pledged not to launch~­
one designed to carry nuclear weapons. We 
should .sharply warn North Korea against further 
escalation.,. · 

North Korea could respond to U.S. resolve by 
takingthe drastic step of threatening all~out war 

· .. on the Korean Peninsula. But it is unlik~ly to act . 
on that threat. Why attack South Korea, which has 

.·been working to improve North-South relations 
(sometimes at odds with the Uriited States) and 
which was openly opposing the U.S. action? An 
.invasion of South Korea would bring about the . 
certain end. of Kim Jong Il's regime within a few 
bloody weeks of w;u, as ~urely he knows. Though 
war is unlikely, it would \Je prudentfor the United 
States to enhance deterrence by introducingU.S. 
air and naval forces into the region at the same 
time it made its threat to strike the Taepodong. If 
North Korea opted for such a suicidal course, 
these extra forces would make its defeat swifter 
and less costly in lives -- American, South K~rean 

.• and North Korean. 

This is a'hard measure for President Bush to take. 
It undoubtedly carries risk But the risk of 
continuing inaction in the face of North Korea's 
race to threaten this country would be greater. . 
Creative diplomacy might have avoided the need 
to choose between these two unattractive 
alternatives. Indeed, in 'earlier years the two of us 
were directly involved in negotiations with North 
Korea, coupled with military planning, to prevent 
just such an outcome. We believe diplomacy 
. might have precluded the current situation. But 
diplomacy has failed, and we cannot sit by and fet 
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this deadly thr.eatmature. A successful Taepodong 
launch, unopposed by the United States, its 

·.intended victim, would only embolden North 
Korea even further. The result would be more 

1 nuclear warheads atop more and more missiles. 

· Ashton B. Carter was assistant secretary of 
defense wider President Bill Clinton and~Villiam 
J. Perry was secretary of defense. The writers, 
who conduded the North Korea policy review 
while in government, are now professors at 
Harvard and Stanford, respectively. 

WASHINGTON POST EDITORIAL 

Close Guantanamo? 

THE MILITARY detention camp at Guantanamo 
Bay, Cuba, has become the focus of global 
protests against U.S. human rights violations 
during the war on terrorism. Images of the 
hooded, jumpsuited prisoners who were brought 
'there in 2002 still pervade the world's media; so 
do lurid accounts by former inmates alleging 
abusive treatment, and reports of recent suicides 
and hunger strikes, Calls to close the facility and 
release or try its 460 foreign detainees are steadily 
mounting -- they come now from close allies such 
as Br.itain and Germany, from the United Nations 
Committee Against Torture; and from every major 

, human rights group. Reluctantly, we have to 
agree: Guantanamo will have to be shuttered. But 
before coming to that,. it's worth pointing out that 
the international campaign against the camp is · 
more than a little perverse. 

The illogic begins with the fact that Guantanamo 
nowis, by far, th~ most comfortable and legally 
accountable detention facility maintained by the 
United States for foreign prisoners. Conditions · 
there were crude in 2002, but since then one state­
of-the art detention facility, modeled on a prison · 
in Indiana, has been built, and a seco9d is under 
construction. Guantanamo's detainees have 
recreation facilities and good medical care; their 
continued detention. is reviewed once a year by 
military boards, and prisoners are assigned 
advocates tq help argue their cases. Pending a, 
decision by the Supreme Court, they are also able 
to appeal their detentions to U.S. federal courts, 
arid many have U.S. civilian lawyers. 

In contrast, some 500 detainees held by the United 
States.at the Bagrall1 prison in Afghanistan live in 



far harsher Conditions and have fewer rights. They 
do not have their own advocates, and none has 
been able to appeal to U.S. courts. No American 
lawyers are available to broadcast any complaints 
they have about poor treatment; in fact, 
alarmingly little is known about what goes on 
inside the prison's walls. And Bagram's inmates 
are better off than the prisoners -- believed to 
number in the dozens -- held in secret CIA 
facilities. They have effectively disappeared, like 
the victims of aThird World dictatorship; they 
have never been registered with the International 
Red Cross, provided with a legal review of their 
cases or allowed to communicate with the outside 
world. From leaks to the media, we know that 
some have been tortured with techniques such as 
"waterboarding," or simulated drowning. 

So the United ·States' tn<atment of its foreign . 
detainees would improve enormously if all the 
prisoners it holds were transferred to 
Guantanamo. But -- and here is another fact 
ignored in the global anti-American din-- the 
Bush administration is already engaged in a 
concerted effort to close the prison or at least 
reduce its population to a minimum. No new 
prisoners have been brought there since 
September 2004, and scores .have been transferred 
to their native countries. A quarter of the 
remaining population will be returned to 
Afghanistan once a new prison therejs 
constructed and guards are trained, within the next 
year; a substantial number may be charged with 
crimes once the Supreme Court rules on the 

_ military's proposed system of justice. The 
remaining prisoners -- mostly from Yemen and 
Saudi Arabia -- haven't gone home mainly 
because u.s: officials woriy they will be abused 
or released without adequate monitoring. 

Some of those who demand that Guantanamo be 
closed insist that all its detainees either be trfed or 
quickly freed. This is wrongheaded and, for some 
Europeans, hypocritical. In fighting their own 
wars against terrorists, Britain and other countries 
have relied on preventive detention to hold· 
dangerous militants who cannot immediately be 
charged. The German chancellor, Angela Merkel, 
has publicly acknowledged that existing legal 
categories for detention don't necessarily address 
the pro bl em of stateless extremists who may be 
planning major attacks but haven't yet committed 
a specific crime. That doesn't mean that the 
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current system of detention in Guantanamo is 
acceptable. But, as we argued in a previous 
editorial, the United States needs a way to hold 
some.suspects without charge for a limited period 
under procedures regulated by law and U,S~ 
courts. 

Once that regime is established, it will be possible 
to hold detainees from the war on terrorism in 
many U.S .. prisons. In our view, Guantanamo 
should not be one of them, because it has become 
a symbol of abuses with which the United States 
needs to make a clean break. But the most urgent 
concerns of those pressing the Bush . 
administration ought to be the closure of the CIA's 
secret facilities and the conversion of Bagram into 
an Afghan-only facility operated by the Afghan 

• government Foreign prisoners held by the United · 
States, wherever they may be, should receive Red 
Cross visits; their detention should be governed 
by law, with the right of review and appeal to 
illdependent judges. Their interrogation should be 
conducted according to a single set of rules 
consistent with the Geneva Conventions and the. 
Convention Against Torture. And they should be 

_,tried according to a _system of justice that closely, 
resembles the current court martial system. 

It is the pursuit Of these reforms, rather than the 
sliriple closure of Guantanamo, that ought_ to be 
the focus of those who seek to address U.S. 

· violations of human rights. 

This is the fifth and, for nqw; final editorial in a 
series about the Bush administration's detention 
and treatment of foreign prisoners. We will revisit 
the topicfrom time to time during coming months. 
The full series is available 
athttp://www. washingtonpos t. com/ opinions. 

--- --------~----------~ ___ .:._____ 
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