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U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, N.W., Suite 300
washington, D.C. 20036-4505.

The Special Counsel

November 27 s, 2007

The Honorable Fred F. Fielding
Counsel to the President
The White House

- Washington, D.C. 20500

Re: OSC File No. DI-07-1292

Dear Mr. Fielding:

, " Pursuant to 5 U.S.C. § 1213(e)(3), I am transmitting the enclosed letter, report, and
comments to the President. If I may provide more information concerning this matter, please
‘do not hesitate to contact me. T

Sc"oth ‘Bloch

| .
} - Enclosures




U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, N.W., Suite 300
Wa‘shington, ‘D.C.v 20036-4505

The Special Counsel
o November 27, 2007

-The President
The White House
Washington, D.C. 20500

Re: OSC File No. DI-07-1292 -

Dear Mr. President: |

Treceived a disclosure from Mrs. Robbi Minden, Administrative Officer, United States
‘Department of Justice, United States Marshals Service (USMS), Northern District of Indiana,
- South Bend, Indiana. Mrs. Minden, who consented to the release of her name, alleged that the
- USMS has paid the medical expenses of prisoners within its ¢ustody at rates in excess of those
- permitted by. federal law. As a result, Mrs. Minden contended that the USMS needlessly spent
thousands of dollars in excess of the amount it should have paid. This conduct, she maintained,
constituted a violation of 18 U.S.C. § 4006, which states that the payment for health care costs

~ for detainees in USMS custody generally may not exceed the cost for 51m11ar services under the
: Medlcare program

[ required the Attomey General to conduct an 1nvest1gatlon 1nto this dlsclosure pursuant to.
5US.C.§ 1213(c) and (d). Former Attorney General Alberto Gonzales tasked the Ofﬁce of the
- Inspector General (OIG) with conductlng the investigation and writing the report

The agency sJ uly 27 2007, report conﬁrmed that the health care costs for Northem 7
District of Indiana detainees housed at the Metropolitan Correctional Center Chicago were billed -
to and pa1d by the USMS at rates above those under the Medicare program. The ratesusedin -
these invoices were consistent with those set forth-in Bureau of Prisons (BOP) contracts with the -
providers. The report also stated that the USMS .has paid rates above the Medicare rates in other
“instances. However, the report concluded that the use of these rates was.consistent with USMS
policy and did not violate federal law. . The ba51s for this conclus1on was an October 25, 2001,
memorandum written by USMS Acting General Counsel Gerald Auerbach, which was not
‘included with the report.' The memorandum stated that payment of higher rates was proper for
two reasons, the detainees were in the primary custody of BOP and the services provided were
" not similar to Medicare services. The agency acted in accordance with th1s adv1ce from its -

! On August 9 2007, OSC requested a copy of the October 25, 2001 memorandum rrom the OIG We recerved the :
memorandum on August 13, 2007, and a copy of it is enclosed. - . '




The Spccnal Counsel

The Pre51dent
Page2 S

' General Counsel and as such, the ev1dence d1d not support a ﬁndlng ofa violation of law, rule,
or regulation. , :

Mrs. Minden provided comments on both the agency’s report and the October 25 2001,

memorandum. She questions why the USMS is paylng BOP rates for medical expenses when 18 B

U.S.C. § 4006(b) was specifically enacted to hold down costs. ‘She believes the selective
application of § 4006(b) to all medical vendors treating USMS detainees except for those housed

- in BOP facilities is inequitable, because the USMS must house detainees there by necessity.

Regardlng the October 25, 2001, memorandum, Mrs. Minden questions its claim that the medical
services prov1ded to the USMS detainees differ from those provided to private citizens. She _
disagrees with the claim that the cost of security is included in the billing rates, because USMS is -
responsible for the guard service costs. She also questions the accuracy of the claim in the
memorandum that some BOP contracts are 15 to 45 percent above Medicare rates, citing some
instances where they are 150 percent over Medicare rates. Mrs. Minden concludes her

comments by suggesting that Congress should reexamine 18 U.S.C. § 4006(b) or-at the very least- e

: have the USMS reexamine the October 25, 2001, memorandum.

I have reviewed the original disclosure, the report and Mrs. Minden’s comments. Based ]
‘on that review, [ have determined that the agency’s report contains all of the 1nformatlon
requlred by statute and that the findings appear to be reasonable.’

As required by law, 5 U.S.C. § 1213(e)(3), I have senta copy of the report the October 25 S

~ 2001, memorandum, and the whistleblower’s comments to the Chairmen of the House and
- Senate Committees on the Judlclary [ have also filed copies of the agency report and the
whistleblower’s comments in our pubhc file and closed the matter.

ectfully,

Scott . Bloch

Enclosures . °




- S. Department of Justi_ce o

Office of the Inspector General |

o July27,2007

“Scott J. Bloch
Special Counsel
'U.S. Office of Special Counsel -
1730 M Street, NW, Suite 300
S Wash1ngton D C. 20036

"/Re:_" 0SC File No. DL-07- 1292

' ‘Dear Mr Bloch

Enclosed 1S a copy of the Office of the Inspector General (OIG)
“report entitled, OIG Report On Allegation of Overpayment for Prisoner

Medical Services by United States Marshals Service Employee. ‘The Office -

+of Spec1al Counsel (OSC) referred this matter to Attorney General Alberto -

. “R. Gonzalez on May 9, 2007. In that letter, you requested that the

" Department of Justice 1nvest1gate an allegation by the Administrative -

~ Officer for the Northern District of Indiana of the United States Marshals
Service (USMS), that the USMS had paid the medical expenses of

. prisoners at rates in excess of those perm1tted by federal law. Attorney

" General Gonzales delegated his author1ty to review and s1gn th1s report
to the OIG. ' :

) The enclosed. report summarizes the results of our 1nvest1gat1on
which d1d not substantiate the allegat1on A ‘

: If you have any quest1ons about the enelosed report, please contact
Martha H1rschf1eld Attorney Advisor, at 202 616-0640.

S1ncerely,
/”/W“’
Glenn A. F1ne '
 Inspector General
Enclosure

~cc: Catherine McMullen, Chief
Disclosure Unit




U. S. Department of .}ubstice S Sk

- Officé of the Inspector General B

o) (e} REPORT ON ALLEGATION OF OVERPAYMENT
'FOR PRISONER MEDICAL SERVICES BY UNITED

S STATES MARSHALS SERVICE EMPLOYEE

July 27,2007




Introductlon . L '\' o

On May 9 2007, the Office of the Inspector General (OIG) recelved a
- whistleblower d1sclosure from the United States Office of Special Counsel - .
(0OSC). The referral forwarded allegations by a United States Marshals Serv1ce B
 (USMS)-employee that she had been instructed by USMS officials to pay more
~ than Medicare rates for medical services provided to a detainee housed in a*
- Federal Bureau of Prisons (BOP) facility. The complainant alleges that this - -
' payment violated 18 U.S.C. § 4006, which limits the amount the USMS may
. pay for medical services provided to 1nd1v1dua1s in its custody to the amount
_ that would be paid for similar services under the Medicare program. The OIG
~~ conducted a review to determine if the USMS had violated the statute in. )
- maklng this and similar payments . . . : o

: In conducting our review, we interViewed"thecomplainant, officials from ... -
 the USMS Office of Interagency Medical Services, and representatives from the .-

- BOP and the Office of the Federal Detention Trustee (OFDT).! We also obtained

“and reviewed USMS documents relating to the payment of prisoner medical -
- claims, including internal USMS policies and memoranda between the USMS
' and the BOP and the OFDT '

o We confirmed that in th1s and other 1nstances the USMS has paid more :
than Medicare rates for medical services provided to detainees housed in BOP
" facilities. ‘However, we concluded that these payments were consistent with
USMS policy, that this policy was issued in reliance on a USMS legal op1n10n
- that such payments do not violate federal law, and that the legal op1n1on

' appears to be reasonable : L - :

Background.

, - The USMS 1s responsible for housmg and transportlng individuals who

‘are placed in federal custody until they are either acquitted or sentenced.

.Such individuals are generally referred to as detainees. Because the USMS
does not maintain detention facilities of its own, it places detainees in state or
local facilities pursuant to intergovernmental agreements, in private facilities ‘

. 'pursuant to contract, or in BOP facilities, where individuals who have been -~ -
- convicted and sentenced of federal crimes are housed. The majority of USMS R

detalnees are housed either in state or local jails or'in pr1vate fac111t1es -

: The USMS is generally respons1b1e for ensurlng that detalnees recelve
- necessary med1ca1 care and for paymg for such care.: o

I'The OFDT was created in fiscal year 2001 to manage ‘the Department of Justlce s
detention resources and coordinate its detentlon act1v1t1es :




 Medical _carefor detainees housed in'BOP facilities is -generally provided

- in the same manner as medical services to the wider prison population - either

~ through in-facility medical centers or by outside providers pursuant to

- contracts between the providers and the BOP. According to both USMS and
BOP officials, the USMS has historically relied on these BOP contractsto - =
obtain medical care for detainees housed in BOP fac1l1t1es and has’ pa1d the =

L contractual rate for such serv1ces

As noted above 18 U S C.8 4006(b) 11m1ts the amount that the USMS R
may pay for medical services prov1ded to detamees in its custody Spec1f1cally, g
the statue’ prov1des that : : : s :

‘_"‘Payment for costs 1ncurred for the prov1s1on of health care 1tems ;
. and services for individuals in the custody of the United States
‘Marshals Service . . . shall'be the amount b1lled not to exceed the
“amount that Would be paid for the provision of s1m1lar health care. -
1tems and services under the Medicare program. . L ' :

o (ernphasis added) 2. The statute does not limit th’e amount that may be

paid for medical services provided to individuals i in BOP custody. - v

~ According to USMS officials, Section 4006(b) was enacted in 1999 at the
behest of the USMS. o ~ - S

_ The cornpla1nant alleged that the USMS v1olated Sect1on 4006(b) by
paying more than the Medicare rate for medical services provided toa
detainee housed at the BOP’s Metropolitan Correctional Center (MCC) in’
. Chicago, Illinois. BOP has a contract with Medical Developrnent ,
~ . International (MDI) to provide cornprehens1ve medical services to MCC .
= Chicago prisoners, and the medical services at issue were provided
pursuant to this contract. MDI billed the USMS $28,374 for the medical
+ services it provided. Although this rate was consistent with the contract
rate, the Med1care rate for such services was $13 576. -

_ The compla1nant also subrn1tted cop1es of invoices that had been

subrn1tted to the USMS between March 2006 and March 2007 for medical

- services provided to other MCC Chicago detainees. In eath of these instances

- the amount billed was consistent W1th the BOP contract rate but exceeded the :
Medicare rate for s1m1lar services.’ ' :

:] L .

2 The original statute provided that the USMS should pay no more than the lesser of the/ e

Medicare or the Medicaid rate. The statute was amended in 2006 to refer only to the Medicare
rate. Pub Law 109-102, 119 Stat. 3114 (2006)

\

-
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S In 2001, the USMS requested from 1ts OGC an opinion as to whether
. Sectlon 4006(b) prohibits the USMS from making payments to BOP contractors

~in excess of Medicare rates for health care items and services provided to-

- detainees housed in BOP facilities. In an opinion issued on October 25; 2001

" the USMS OGC opined that the statute does not apply in such circumstances.
" First, the OGC reasoned that the statute is inapplicable because detainees

" housed in BOP facilities are in the primary custody of BOP for purposes of

* receiving medical care. Second, the OGC concluded, that even if such

_detainees are considered to be in USMS custody, the statute would still not
.apply because the services at issue are not “similar” to Medicare services.
Specifically, the BOP contractors provide such add1tlonal services as
scheduling hospital and doctor appointments, consolidation of bills, the

'~ establishment of a comprehens1ve network of health care providers, and

o securlty procedures that are s1mp1y not covered by Medlcare rates.

Based on th1s opinion, the D1rector of the USMS reported to the D1rector._ o

- of the BOP in December 2001 that the USMS was authorized to pay contract-

" rates for medical services provided to detainees housed in BOP facilities. With
~regard to medical bills for detainees housed in BOP facilities, current USMS

procedures instruct employees to pay such bills once they verify that the B

. charges apply to a USMS detainee and that the rate is consistent with the

contract rate. In contrast, employees are instructed to pay no more than the e
~ Medicare rate for services prov1ded to detalnees held in state or local Ja1ls orin . °
~ private facilities. : : -

o Analy" sis

~ We reviewed the invoices provided by the complainant related to the
. ‘payment of medical bills for care provided to detainees housed at MCC ,
~ Chicago. We confirmed that in each instance the billed rate was consistent
- with the rates provided for in the BOP contract but in excess of the Medlcare s
rate. : ' '- ‘ : :

S We also reviewed the USMS policy regarding the payment of such -~

. medical costs and concluded that it authorized the payment of the BOP.
contract rates. We further determined that this policy is based on a legal
opinion issued by the USMS OGC in October 2001, which concludes that -

~ Section 4006(b) does not limit payments for medical services prov1ded to USMS
detainees housed in BOP facilities because such detainees are in BOP custody
and because the serv1ces provided under the contracts are not similar to ‘
covered Medicare services. The USMS OGC’s opinion appears to us to have a’
reasonable basis. Accordingly, we concluded that the evidence did not show
that the questioned payments were made in v1olat1on of law, rule, or regulation. E

P




U.S. Departmer B Justice

United States Marshals Service

MA‘rm,‘Nd«yDﬂ're . )
" Arlington, VA 22202.4210
OCT 2.5 2001

o MEMORANDUM TO: LydiaK. Blakey
' Actmg Assistant Director - -
risoner Services Division N\

uerbach
cting Gcncral Counsel

'FROM:

SUBJECT Apphcab:hty of the U S Marshals Scrwcc (USMS) Medxcarc Rate
Sgg;utc to LISMS i

» You have asked our dpiniori vas Ito whether 13 US.C. §vk4v(:)06('b) prohibité.vvthc Us. :
Marshals Service (USMS) from making payments to the Burezan of Prison (BOP) or to BOP-

contractors for health care items and services provided by the BOP through outside prowdcrs for .

' USMS prisoners housed in BOP facilities whcrc those payments exceed the Mcdwarc or -
' Mcdlcaxd ratcs for sinilar services. .

%

As you know, under 18 T1.S:.C. § 4()0( (b) Congress requires the USMS the Federal

. Bureau of Investigation (FBI), and the Immigration and Naturalization Service (INS) to pay no

“more than the “amounts that would be paid for the provision of similar health care items and
services™ under the Medicare or Medicaid programs for medical items and scrvices for prisoners
~in its custody. The statute does not apply to prisoners in the custody of BOP. Thus, in L
. determining whether this statute applies, one must determine whether the prisonerisinthe -
'“cu-:tody of one of the named agencies, and whether there are “similar health care items and

‘ serv:ces covered under Medwarc or Mcdicaid.

IC_SIQ_dy

‘The majority of USMS prisoners (thosc who are pre-tnal or sentenced awamng
_ dcs:gnatzon and transportation to a DOP facility to serve sentence) arc housed in cither state o~ -
local jails, or private jail facilities. 18 U.S.C-§ 4013(a)(2) authorizes the USMS to pay for the -
medical services of such prisoners in these non- -Federal institutions. Thus, thcrc is nio doubt that ;
USMS prisoners houscd.in statc or local jails, or private jail facilities are in the “custody”ofthe - .

-~




USMS'for purposes of 18 U.S.C, § 4006(b).

‘ However, USMS prisoners (pre-trial inmates, sentenced awaiting designation and
transportation, or held on a writ) who are housed by the USMS in BOP facilities are, in our -
opinion, in the primary custody of BOP for purposes of care, including all in-house medical cure
and outsidc weedical care. ‘Ihat is, 18 U.S.C. § 4042(a)(2) provides that the BOP “shail provide
.. suitable quarters and provide for the safekeeping, care, and subsistence of all persons charped
* with or ennvicted of offenscs against the United States, or held as witnesses or otherwise.” - o
- (emphasis added).. BOP is also charged by regulation to house persons awaiting tral. 28 C.F. R,
§ 551.100. BOP staff may supervise a pre-tnial inmate as if held in “custody”, 28CFR. -
§ 551.105. BOP staff shall provide the pre-trial inmate with the same level of basic medical care
- provided.convicted inmates. 28 CF.R.§551.114. . :

- Pursuant to the 1993 Memorandum of Understanding (MOU) between the ROP and the |
USMS, the BOP is responsible generally for the care of pre-trial inmates and sentenced

prisoners awaiting designation held in BOP facilities, While the USMS is financially -

- responsible for payment for all outside medical care fur pre-trial prisoners or prisoners awajting
_ designation under the MOU, the BOP is responsible for arranging all in-house and outside -

medical care and for assuring that all nceessary medical care is provided. Morcover, BOP will e
- transport the pre-trial prisonet or Sentenced prisoner awaiting designation to a medical '
. appointment/visit outside the BOP facility when necessary, although the USMS will arrange for

necessary guard services,! ‘

Thlis, while the USMS is ﬁnnnciélly respunsible under its appmpn'atiohs for outside
- medical expenses for USMS prisaners held in BOP facilities, we believe that for all practical

B purposcs, while those prisoners are held at BOP facilities, they should be considered in the

 “custody” of BOP for purposes of outside medical care. The BOP.arranges for the outside

- medical care, and its own doctors maintain liaison with the outside providers in assuring »
- continuity of treatinent once the prisoner is returned to the BOP facility, BOP remains .,
responsible for the medical treatment of these prisoners at all times, - : ANy

18 U.S.C. § 4006(b) does not limit payment for medical items and services for prisoners
in the custody of BOP (or for that matter in the Jjoint custody of BOP. an USMS). Congress -
 allows BOP to pay more than Medicare or Medicaid rates for medical care of prisoners in BOP
_custody under BOP care, Had Congress intended to limit BOP to Medicare or Medicaid rates, it
- could Lave either listed BOP in the statute (as it did for the USMS, FBI, and INS), or applied the

. ! This arrangement was modified, on a pilot basis, to delegatc to BOP all of the financig|
‘and operational responsibility for pre-trial prisoncrs or sentenced prisoners awaiting designation -
who are housed in BOF facilities in Miami, New York City, and Oklahoma and the BOP
' Medical Referral Centers in Butner, North Carolina, Carswell, Texas, Devens, Massachusetts,
Forth Worth, Texas, Lexington, Kentucky, Rochester, Minnesota, and Springfield, Missouri.
Thus, in these BOP facilities, BOP is now responsible for transporting and paying for the outeide
_medical items and services and guard services for these prisoners. BOP and USMS are currently  +
~ negotiating to extend this arrangement to all BOP facilities. : : o



ot

statute to any pnsoner in the custody of the Attc)mey Gencral Sf‘a 18 U S.C. 8751 (cscapc

-~ statute).  Thus, since BOP is ultimately rcspons:bic for the medical care of all prisoners in BOP '
“facilities and for arranging outside medical care, we believe that the payment arrangements of

BOP are applicable to USMS pnsoners housed in BOP facilities not the 18 U.S.C. § 4006(b) -

»rules applicable to the USMS prisoners housed in state, local, or private Jalls We believethis to B
. be so-even if the USMS is providing incidental guard support at the outside medical provider:

since this fact alone is indeterminate, e.g., when the doctor visit or hospitalization is brief the

- USMS may not provide guards, and ullxmately the outmde medlCBl guards for these pnsoncrﬁ -
- ’w111 be prowded ennnely by the BOP -

By regulatl on, BOP is charged wzth prowdmg the same level of medical servwes to these

. prisoners that it provides its convicted inmate population. BOP has negotiated requirements type, S
" "hospital and health care provider contracts for all of its prisoners, those convicted and serving .,
'sentences and those who arc pre-trial or awaiting to be transported to a facility. - While some of
.. these contracts offer rates at or bclow Medicare rstee, some contracts are 1.5 to A5 per cent above
- Medicare rates. BOP is not required by 18 U.8.C. § 4006(b) or any other law to limit payments

for prisoners in its facilities to the lesser of Medicare or Medicaid rates and this prohibition can

R ”'not be the govemxng law for thcsc contracts or any pnsoners carcd for undcr these comracts

L MLL.I_LJLD_L.M@ ltems and Serv:ces '

- Even xf thc se prisoners under these cxrcumstanc.ca, wore dccmcd to bc in thc cﬁqtody" of"

© the USMS for purposes of 18 U.S.C. § 4006(b), this statute does not limit payment for “health
-care items and services"that Medicare or Medicaid would simply not cover. The BOP hospita) -

and health care provider contract bills include services that are not covered by the Medicare or
Medicaid programs. The BOP contract vendors provide the additional services of scheduling

‘hospital and doctor appointments for prisoners, consolidation of bills so that the agency will
* . reccive onc consolidated bill for each prisoner, bill repricing services that evalnate and reprice

eacl bill at the Medicare tate, the establistunent ofu somnprehensive nstwork of health care . .
prowdcrs for these prisoners, and the provision of additional intemal security procedums in

| . addition to the BOP ar TISMS guards at the hospital. T‘hcqc are not “mmﬂar” scrvxces that are v
: normal]y paid for under Medxcare or Medlcald . : ; LR » ST

The BOP contract vendors b1lls howev::r, do not itemize Medxcare covercd and non5 o

* Medicare covered iterns and services. For the BOP vendor contracts where total contract
payments are below Medicare raws, the BOP is oblaining Medicare items and scrvices. well
“below Medicare rates. However, for those BOP. vendor contracts where comract paymcnts
~exceed Medieare rates, it is likely that the payments ahove Medicare are attributable tonon-: .
 Medjcare covered items and services provided (o these prisoners. Therefore, at the very least,

the identifiable portions of each bill that represent these non-covered health care: 1tems and -
servwes are not limited to Medlca.re or Medicaid rate . o ¢
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" For the reasons stated above, we believe that 18 U.S.C. § 4006(b), which appliss tothe -

USMS, FB, and INS, does ot 2pply to payments made to BOP or under BOP hospital or ealth

‘carc provider contracts for pre-trial prisoners or sentenced priconere awaiting designation (or

held on'a writ) who are housed in BOP facilities. ‘These prisoners are in the primary custody of

'BOP. The health care of those prisoners is the primary responsibility of BOP and is provided

o ‘unider contractual arangements entered by the BOP. These BOP contracts are entered under

" competitive procedures and price is determined to be reasonable, -although that price is not:

required to be the lesser of amounts that would be paid for simular ilems and services underthe '

Medicare or Medicaid programs. Therefore, the medical care payment law applicable to BOP

should govern and the USMS may either reimburse BOP or pay the BOP contractor dircetly for -

~ these payments. Moreover, even if 18 U.5.C. § 4006(b) applies to these prisoners, the services. - - :
provided under the BOP hospital and health care provider contracts that are not “similar” items = - v U

" and services that are covered under the Medicare and Medicaid programs are not Yimited to

'Medicarean‘dMedicaid‘rat_’cs." IR S IR

1f you have ahy questions, plcase‘éé]l,mé or Ggrald L. Elston, Seﬁior vAssoqikzvlte'Geﬁe:aIv-. S

- -Counsel on 202-307-9054.

-
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" “October 13, 2007 _

~ Kevrn W:lson

U.S. Office of Specral Counsel

1730 M Street, N.W. Suite 300

Washin’gton D.C. 20036—4505

Re OSC File No. D/-O7-1292

| Dear Mr Wllson ‘

ln regards to the fmdmgs that were sent on August 28, 2007 If the USMS had Sectron 406(b)

enacted upon its behest to hold down costs for detainees medical bills. Why is the USMS doing an
about face and still paymg BOP rates'? I would thrnk that the USMS OGC should re-review their =~
standrng from 2001 o o

It does not seem equitable to apply 4006(b) to all medical vendors for USMS detarnees but not to the
ones that we by necessity have to house at BOP facilities. It seems that the USMS is “rolling over ..
and playrng dead” when it comes to those charges so that we do not ruffle the feathers of BOP. .

" In the légal opinion of the USMS OGC dated October, 2001, they srted because the services provided

under the contracts are not similar to covered Medicare services. Where does the service diverge and
become non-similar to Medicare services? BOP medical vendor contractors do not do anymore than

~ what we do locally or at HQ levels do. Their services are the same for detainees as well as those

outside of federal custody as a private citizen. Medical services are medical services. Most vendors :

* can provide consolidated billing for all patients that received services. They do not provide securrty

BOP provides no security other than what could and is provided under most IGA local facility - -

* contracts, including transporting back and forth to medical exams by their employees/guard servrce I
- USMS detainees are in the hospital we are still responsible for paying for the guard service

contracted that is incurred whether they are in BOP facility or focal contracted jails. They also stated
that some contracts are 15 to 45 percent above Medicare rates that may have been true in some
instances but my biggest concern is when they are 150 percent over not only Medlcare rates but in

- some mstances doubie original bill rate,

', Maybe congress ought to take a Iook at 18 U.S. C‘4006(b) and re-write it to include BOP or at the very
least maybe USMS OGC needs to revisit their findings to see if it is stifl appllcable Because f stlll

feel that there is strll gross mxsapproprlatlon berng fac:lltated L
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‘ UNITED STATES.
OFF'ICE OF PERSONNEL MANAGE]KENT

WASHINGTON DC 20415-1100

OFFICE OF
THE INSPECTOR GENERAL

 N6vember 15,-20; :

Honorable Clay Johnson III
" 'Deputy Director for Management
- .Office of Management and Budget
. Washmgton DC 20503 -~

Dear Mr ‘Johnson:

Thrs letter prov1des you further information regardmg my ofﬁce s mvestlgatron of the
“March 3, 2005 (as amended March 31, 2005) complaint of prohibited personnel practices
against Spec1al Counsel Scott Bloch. By letter dated September 28, 2007, we identified
. actions on the part of Mr, Bloch and certain former U.S. Office of Special Counsel (OSC)
. officials that have hindered our ability to perform the investigation. Since that time, as- " =
- we havecontinued to review material in furtherance of our investigation, we have
. developed additional information indicating that Mr. Bloch has not respected his recusal
obligations. You had previously advised him that his fallure to'do 0 would constltute
~ mefﬁc1ency, neglect of duty and malfeasance in oﬁce N :

T a letter to you of. March 4 2005—the day after the ongmal complamt agamst hrm was o
filed—Mr. Bloch informed you that he had recused himself from any participation in thrs’ T
matter and would “fully cooperate with” an investigation. Dunng the period in which
jurisdictional issues regarding the case were being considered, you honored Mr. Bloch’s _
recusal commitment by declining to involve him in these matters. Subsequently, in your P
‘F ebrua.ry 21, 2006 letter to Mr. Bloch, conﬁrmmg that our office would be conductmg an ,
investigation, you advised Mr. Bloch that his recusal decision was correct in light of U.S. .
Office of Government of FEthics (OGE) rules. You stated that he should act in conformrty"

- with his expressed commitment to refrain from any involvement in OSC’s handling of -
“the U.S. Office of Personnel Management — Office of the Inspector General (OPM-OIG)
_investigation, and you identified a broad range of actions that would violate the recusal.

These included involvement in. prehmmary discussions, interim evaluations, review or
approval at intermediate levels, supervision of subordinates working on a matter,

- assigning work, even on an ad hoc basis, or taking part in decisions concerning who
should work ona matter howa matter shouldl be handled and whether a matter should be .

‘ acted upon : .

' We have identified instances spanning the entirety of this investigation in which Mr.

. Bloch became involved, in a personal and substantive manner, with OSC’s dealings with
. our office and its responses to our investigation. The following paragraphs identify a
o number of these situations. They 1llustrate that Mr. Bloch repeatedly 1gnored both h15 .

" 0IG-01
\Ma_ytm.
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own assurances of his recusal and your confirmation of the necessity for him to do so, =

and demonstrate that he was continuously involved i in OSC’s decisionmaking processes
regardmg this case. On numerous occasions, he used his access to OSC personnel

resources as a means of facilitating his opposition to the mvestlgatron Further, it should
‘ ~ be noted that Mr. Bloch’s violations continued, and to some extent even mtensrﬁed after -
B he recelved your gurdance about recusal durmg 2006 :

1.

In 2005 and 2006, Mr. Bloch partrmpated in OSC’s dec1s1on-makmg process wuh

respect to its negotiations regarding the Economy Act agreement on which the
investigation is based. In this connection, he informed the OSC employee who
was negotiating the agreement with our office of his views regarding the amount

~of funding that should be made available through the agreement, and prov1ded'
~ guidance to other OSC- employees about handhng the negotratrons wrth the OPM- o
- 0IG. . :

Also in 2005, Mr. Bloch issued to our respective offices hrs personal response to
© the complaint against him. He directed the input of all staff of the Immediate
- Office of the Special Counsel, as well as at least one OSC senior career executrve

. in researching, editing, and rev1ewmg this extensive. (50 page) document. -

. In March 2006, an OSC attomey, with the assrstance of senior OSC management
~ officials, prepared a document titled “Conflict of Interest of OPM and the OPM

IG in the Complaint Against Scott Bloch,” which represented itself as “Mr. |
Bloch’s position” in respect to the OPM-OIG’s ability to conduct an 1mpamal
investigation. In turn, this was attached to a letter drafted by one of Mr. Bloch’s
special assistants, proposing that our ofﬁce and the OPM Director recuse. .
themselves from any participation in the investigation of Mr. Bloch. You will

note that this document was prepared notwithstanding the fact that your

February 21, 2006 letter stated that your office had concluded that “alleged |

" conflicts of interest relating to OPM” did not raise “an actual conflict or an

appearance: of conﬂrct that would prevent OPM from conductmg thrs

' mvestrgatlon

. As summarized in our Septer'nber 28 2007 letter to you, when the. OPM ‘OIG
* ‘began to interview OSC employees in June 2006, Mr. Bloch requested that

affidavits be obtained from the interviewees regarding the actions of our -
investigators and the questions that they asked. The Acting Deputy Specral
Counsel informed Mr. Bloch that these actions were contrary to the terms of his

recusal. The Acting Deputy Special Counsel also instructed the Special Assistant

to refrain from further contacts with the employees. However, Mr. Bloch then
asked two employees of the Immediate Office of the Special Counsel, in lieu of
taking affidavits, to report to him any information about the investigation that -
they could obtain by speakmg with the employees who had been mterv1ewed

As our oﬁice s mvestlgatron proceeded dunng 2006, Mr. Bloch repeatedly

requested members of h1s immediate sta.ff to obtam spemﬁc 1tems of mformatron

‘y
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for him regardjng thc status of the.investigation, such as inyestigativtc plans,' -
interview schedules, and topics likely to be 'of interest to the investigators. .-

-~ 6. - Ourrequests for mformatlon and documents from OSC have pnmaniy been
" -communicated through written requests to the Deputy Special Counsel. However,
“ in August 2007 we exercised OSC’s subpoena authority—which we believe to
have been delegated to us through the March 2006 Economy Act agreement-—in
~-connection with four requcsts Upon being served with a subpoena for records in
“his possession, Mr. Bloch directed the Deputy Special Counsel to xnform us that -
subpocna authonty had not been dele gated to our ofﬁce : \

1.0 In response to requests made both via subpoena and by request to the Deputy :
. Special Counsel, Mr. Bloch directed the Deputy Special Counsel to refuse to, turn
. over various documents that mcludc e-mails and attachmenits from several OSC
S employees : :

As we informed you in our September 28, 2007 correspondence, the deletion, destruction, -

- and refusal of access to OSC documents have hampered our ability to thoroughly

- investigate this case, and it has.now become evident that Mr. Bloch’s recusal v1oIat10ns

contributed significantly in this regard. We are workmg to overcome these obstacles, and

_ may provide you further information about recusal matters if it becomes possible todo so
within the context of the pendxng cnmma] proceedmgs of which we have prewously

notiﬁcd you ' " ;

" If you have any qucstlons please do not hcs1tate to contact me on (202) 606- 1200

L.

- \'Sincerely,

o kE.McS f%

Inspector Gencral o

4 “'.ﬂ“



Envelope from OMB _ N : _ Page 1 of 1

v

"Bakke,Mar/vaevth ' ‘ o : B /

From: Johnson I, Clay .
Sent:  Friday, October 26, 2007.11 21 AM
To: - ’Byrne ‘James' ’
Cc: Rosen Jeffrey A.

"‘—Subject RE: Envelope from OMB .

I am happy for you and sorry for.us that you are moving on. Keep me informed;

From: Byrne, James [mailto:jbyrne@osc.gov]
Sent: Friday, October 26, 2007 11:19 AM
To: Johnson III, Clay

Cc: Rosen, Jeffrey A.

Subject: Envelope from OMB

Clay/Jeff,

Earlier this week we received a mailed envelopve .from your office delivering the origihal August 15, 2006 letters
from you to Bloch and McGinley. The envelope was post marked last year also. 1 do not believe it was lost in our
mail room for the past year. | am in the last stages of acceptlng another position outside of OSC.

Sincerely,

Jim |

Ja‘mesM.IByrhe ' ~v » : | . : : | . S
vDe;')u‘ty‘SpveciaI Couns'e'l : |

'U. S. Office of Specia‘l : Coun_ée/

1730 M Street NW, Suite 300 |
" Washington, D.C. 2v0036;4505'

Offiée: 202.254.3603

Cell: 202.550.8911

10/26/2007




Bakke,

Mary Beth-

| ’Page‘l‘(‘)ﬂf.l .

. From: )
' S_ent:-j‘*
To: .

S Cet
‘Subject

Johnson i, Clay '

Tuesday, October 02, 2007 9 40 AM

__ Fielding, Fred F.
- Bakke Mary Beth

Scott Bloch

L
v

i -

| WI|| assume there IS nothmg for usto do regardlng the 9/28 letter from Pat McFarIand unless I hear from you to.

-7, the contrary

10/2/2007
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Take necessary action
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Prepare reply

Discuss with me
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UNITED STATES OFFICE OF PERSONNEL MANAGEMENT

-~ , Washington, DC 20415 o
‘Ofﬁc‘e'ofthe - ‘ : s SN : ' :
Inspector General . » ; . . . . ' ‘.
- ) R ‘ - September 28,2007. R A _

HonoraBle Clay Johnson III -
Deputy Director for Management
Office of Management and Budget -

Dear Clay: |

I am-writing to you about the status of my office’s investigation of the March 3, 2005 (as
“amended March 31, 2005) complaint of prohibited personnel practices against Special -
- Courisel Scott Bloch. As explained in this letter, we have recently referred to the Office
. of the United States Attorney for the District of Columbia serious misconduct by Special
Counsel Bloch.' We believe it is prudent to advise you of these developments in a timely
manner, given the seriousness of the recent conduct by Special Counsel Bloch. In'order :
" to avoid jeopardizing any potential criminal proceeding, we request that you do not.
. disclose the Department of Justice referral to anyone at- the Ofﬁce of Specral Counsel
*(OSC), including Specral Counsel Bloch.’

As1 have previously 1nd1cated, my office has encountered a pattern of systematic delays:
on the part of OSC officials that began even before we executed the interagency ‘
agreement on which our involvement in this matter is based. The OSC caused a delay- -
totaling 233 work days, or approximately 47 percent of the elapsed time since my office -
- undertook this investigation. We have nonetheless continued our 1nvest1gat1ve activities -
_ - in'good faith, continuing to engage OSC with the expectation that we could ultimately
S ' secure its full cooperation and conduct a thorough, impartial, and expedient investigation.
| Unfortunately, the periodic meetings among you, your counsel my office, and OSC;
generally produced only brief intervals of compliance, followed by repeated but
unfulfilled assertions of a desire to cooperate with our inquiry. It has become
1ncreas1ngly evident that actions of both current and former OSC officials continue to-
thwart our office’s efforts to conduct a thorough, impartial investigation that meets o
professronal standards of completeness and 1ntegr1ty

The knowing destruction of records has occurred throughout the period of our
investigation, assertions of unsupported and legally insufficient claims of privilege have
been offered in response to investigative inquiries, and the denial of access to relevant
documentary material still occurs. A most troubling incident wh1ch has recently been -
brought to our attention is the destruction of documents and withholding of documents by
Special Counsel Bloch who is the subject of our investigation. This letter describes each
of these situations, and informs you of the actions we have taken and plan to take.-

7. .v\‘ - N - . PR
T www.opm.gov : e . S : www.usajobs.gov -



Hohorable Clay Johnson III N o A | | ‘ 2

- Destruction of Records

Our first formal contact with OSC after receiving your request to conduct an-
investigation of the complaint against Special Counsel Bloch was through an

~ October 17, 2005 letter that we sent to the then-Deputy Spec1a1 Counsel, asking that all
documents and records relevant to our inquiry be preserved. However, our investigators
have determined that Spemal Counsel Bloch and at least one other senior OSC official
have destroyed records subsequent to our preservation notice. One episode in particular,

- . the “wiping” of OSC-furnished computers assigned to Special Counsel Bloch and'two of
his special assistants by an outside contractor, also raises concerns involving the security - -

of OSC information systems, misuse of government funds and obstruction of justice.

1.

- Further details regarding these matter§ ‘are provided below.

On December 18 é.nd 21, 2006 Special Counsel Bloch procured, with OSC .
appropriated funds, a technician from the company “Geeks on Call” to service his.

‘OSC-owned laptop computer. The contractor copied records (including email files)

from Special Counsel Bloch’s computer to encrypted flash drives and, after provrdmg.
the flash drives to Special Counsel Bloch, “wiped” the computer’s hard drives in a
manner that precluded subsequent forensic retrieval of materials that had been stored

~there. On the same days, the contractor also wiped the OSC-assigned computers of

Special Counsel Bloch’s principal special assistant and a former 'special assistant.
The total cost of these services-and the flash drives was approximately $1,100, which
was paid in its entirety with federal funds. Special Counsel Bloch asserts that none of

* the material copied onto the flash drives from his OSC laptop computer was related to .-

OSC. Special Counsel Bloch, through his attorney, asserts that one file related to his *

“tenure on the PCIE and the remaining material related to previous government -
- positions that Special Counsel Bloch has held Special Counsel Bloch has refused to ,
"pr0V1de the ﬂash drives and thelr contents to our 1nvest1gators : '

| """Spemal Counsel Bloch indicated through his attorney that during his tenure both as.

Special Counsel and his earlier service at the Department of Justice

(November 2001 — December 2003), he routrnely deleted email messages as soon as
“he sent or received them, to avoid “cluttering” his computer. Our review of Spécial :
'Counsel Bloch’s email accounts (as provided by OSC after review by both Spemal

Counsel Bloch and his attorney) disclosed that ‘the “sent messages” folder is missing
for the entirety of his tenure as Special Counsel (January 2004 — present). His email
“inbox” is missing for the period January 2004 — January 2006, with the exception of

* one message dated December 15, 2004 and eight messages received at various times =~

in the period January 15 — June 18, 2005. These missing, and presumably deleted,

-email files cover the period during which the violations alleged by the complalnt

against Special Counsel Bloch would have occurred and immediately thereafter.
Subsequent to January 20, 2006, Special Counsel Bloch’s “inbox” reflects several

gaps for periods from which data had been removed, but does contain 2,180 messages
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which were not deleted. Additionally, Special bCounsel Bloch’s “deleted items”
o folder contained 14 items; 2 were dated September 1, 2006 and 12 dated between
- March 27, 2007 — June 29, 2007. ' : ~

2. All'of the 2004 and 2005 email records of the official who served as the Actlng
Deputy Spec1al Counsel during July 2006 — February 2007 were missing, with the -
exception of a few messages received in December 2005. This individual stated_1n an

© -interview with OIG personnel that she deleted her emails on an ongoing basis -

= _throughout her service in OSC (March 2004 - present) although this was clearly.not

- .accurate, given that her inbox subsequent to December 20, 2005 and sent messages
folder subsequent to March 20, 2006 appeared to be largely intact and contained over
11,000 messages. As was the case with Special Counsel Bloch’s email account, the
emails deleted by this person covered the per1od that is most d1rectly relevant to our

- 1nqu1ry

3. 'For the period covered by our 1nvest1gat1on OSC S 1nformat10n management system
" 'was designed to erase materials, including emails and documents that had been -
deleted from network drives and email servers by individual users after 30 days. No
limitations were placed on this process, either by the system itself or by management
directive. “As a result, the material deleted from email accounts by Special Counsel
.. Bloch and the former Deputy Special Counsel is not believed to be suscept1ble to
»recovery through forens1c techmques ‘ '

4 Specral Counsel Bloch directed an OSC rnanagement official to obtain affidavits from

- all OSC employees whom we interviewed. That management ofﬁclal refused to
follow Special Counsel Bloch’s order '

ns. “An OSC management employee has informed us that Special. Counsel Bloch has

-~ directly reviewed files whose release we have requested and initially ordered an OSC

* staff member to remove “damaging” material from them before they were prov1ded to
our ofﬁce but later withdrew this request.

‘6. Given the serlous nature of the information described above, we conferred with the
- ~Department of Justice. We have recently been informed that this matter has been-

assigned to an Assistant United States Attorney for development of a criminal N

‘ 1nvest1gat10n under the obstruction of justice statute (18 US.C. § 1512).
Unsupported Clalms of anrlege

*Our 1nvest1 gat1on has determmed that a very small group of 1nd1v1duals w1th1n the
- immediate Office of the Special Counsel, including Special Counsel Bloch, were

- ‘respons1ble for the decisions that formed the underlying basis for the March 3, 2005

compla1nt Our interviews of the two officials other than Special Counsel Bloch resulted
in the1r blanket refusals, on the bas1s of attorney-chent pr1v1lege to d1scuss matters "
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: ,’ regardlng the J anuary 2005 OSC reorgamzatlon the event that appears to be central to .

- the allegations that Special Counsel Bloch committed prohibited personnel practices,”

: fUpon further questioning by OIG investigators, these persons—both of whom are now

career employees for other federal agenc1es—dechned to provide even basic 1nformat10n 3

. that would support their assertions of pr1v1lege such as dates, times, subject-matter, and ~

' circumstances surrounding the communications they deemed to be privileged. We
believe the blanket nature of these claims reflects that they are for the most part -
unwarranted and are not supportable by reference to.the criteria identified by the Merit

". Systems Protection Board for assessing the app11cab1l1ty of attorney-client privilege in the .

~ context of actions for enforcement of subpoenas for documents or testimony. These: are

generally the same criteria as are applied to assess claims of privilege by the F ederal

- Jud1c1ary See, for example, Gangi v. United States Postal Service, 97 M.S.P.R 165

(September 1, 2004); Grimes v. Department of the Navy, 99 M.S.P.R. 7 (June 10, 2005);

- and Willingham V. Ashcroft, 2005 U.S; Dist. LEX]S222'58‘(D. DC. Octob‘er 4, .2005).

o We will continue to explore the full range of means to obta1n full and truthful test1mony ‘
from these employees, and if necessary, to contest unsupported clalms of pr1v11ege before
an approprlate adJudlcatory forum ‘

_ ‘Denial of Access to Relevant Information

' ‘Our ofﬁce requested that the current Deputy Spec1a1 Counsel release the ema1ls of
various OSC employees. While we-ultimately did receive the email accounts we sought
*in an electronic format, all of them have been subject to some degree of prior scrutiny by
OSC officials. The integrity of an investigation and the cred1b111ty of the resultant reports
are predicated on the investigators’ unrestricted access'to 1nformat10n OSC’s ongoing
»1n51stence upon selectively furnishing materials to us, rather than complying with our _
~-requests in full, is 1n1m1cal to the most fundamental pr1nc1p1es of an effective . |
. v‘1nvest1gat10n '
: : x AW
' ‘Given these concerns, we concluded that full compliance with our requests for
information could be secured only through a mandatory process with an enforcement

o ~mechanism involving sanctions for noncompliance. The Office of Spec1a1 Counsel holds -

an administrative subpoena authority under 5 U.S.C. § 1212 which meets these criteria.
‘Pursuant to the interagency agreement on which our investigation is based and funded,:
we believe that the power to invoke this authority was delegated to us. Therefore, durlng

o the period August 17 — 23, 2007, we issued four subpoenas for documents and

" information to the Deputy Special Counsel, acting as OSC’s point of contact, andone

directly to Special Counsel Bloch. The Deputy Special Counsel responded on August29,

. 2007, asserting that our subpoenas were “invalid and ultra vires, ” and claiming that he
intended to comply, solely ona voluntary basis, with our 1nvest1gat1ve requests ‘as much
as reasonably p0551b1e o »

T
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Special Counsel Bloch responded in a similar vein through a letter from his attorney ;
Having stated that he believes that “[I]t does not appear that your office has any authorlty
to issue subpoenas in [this] matter,” he indicated that he would cooperate “for those ‘
~ requests'which are within reason and within your author1ty The remainder of that letter
- in effect docurnents his refusal to prov1de any of the items we requested ;
: N
Conclusion

It-appears that Special Counsel Bloch has successfully thwarted our 1nvest1gat1ve processﬁ
We suspect his lack of cooperation is related to a cover-up, which i 1s an issue we will -
pursue. It is incredible that such a high level government official subj ect to an.

investigation would hire an outside contractor to wipe his computer and the computer of =~

his special assistants, refuse to produce a copy of the deleted material, and demand
affidavits, through a management official, of his subordinates who were interviewed.
- While we can prepare a report that contains factual information regarding the issues

- identified in the March 2005 complaint against Special Counsel Bloch, the fundamental -

-accuracy of such report is questionable in the absence of complete information from
- Special Counsel Bloch. We will continue to explore any available options in-our,
- 1nvest1gat10n and will fully cooperate with the Ofﬁce of the Unlted States Attorney

I you have any questions, please do not hesrtate to contact me, at (202) 606- 1200 or .

~ have a member of your staff contact Patti Marshall my special counsel for th1s case, at .
(312) 751- 3390 :

Slncerely,

Patrick E. McFarland ” ;

: Inspector General
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financial information [(a)(4) of the PRA]

P5 Release would disclose confidential advise between the President
and his adVIsors, or-between such-advisors [a)(5) of the PRA]

P6 Release would constituté a clearly unwarranted invasion of
‘personal prlvacy [(a)(6) of the PRA]

' PRM Personal record mlsﬁle defmed in accordance with 44 U.S.C.
2201(3). -

Deed of Gift Restrlctlons

A: Closed by Executlve Order 13526 governmg access to natlonal
_ security information.
B. Closed by statute or by the agency which originated the document.
C. Closed in accordance with restrictions contained in donor's deed
of gift.

RESTRICTION CODES

Freedom of Information Act - [S U S.C. 552(b)]

b(l) National securlty classified information [(b)(1)-of the FOIA]
b(2) Release would disclose internal personnel rules and practices. of .
an agency. [(b)(2) of the FOIA]
b(3) Release would violate a Federal statute [(b)(3) of the FOIA]
b(4) Release would disclose trade secrets or confidential or. ﬁnanclal
information [(b)(4) of the FOIA]
b(6) Release would constitute a clearly unwarranted i invasion of
personal privacy [(b)(6) of the FOIA]
b(7) Release would disclose information complled for law enforcement
purposes [(b)(7) of the FOIA] :
. -b(8) Release would disclose mformatlon concerning the regulatlon of
: financial institutions [(b)(8) of the FOIA| . .
" 'b(9) Release would disclose geological or geophysical mformatlon
concerning wells [(b)(9) of the FOIA] :

Records Not Subject to FOIA ’

.Court Sealed - The document is withheld under a court seal and is not subject to-
the Freedom of Informatlon Act.

This Documeﬁt_ was v'vt;tha"rawn. on 9/1(201 6 . byerl
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September 17, 2007

The Honorable Scott J. Bloch:
U.S. Special Counsel

U.S. Office of Special Counsel
1730 M Street, NW.
Washington, DC 20036

Dear Mr. Bloch:

TOM DAVIS, VIRGINIA,
RANKING MINORITY MEMEER

DAN BURTON, INDIANA

CHRISTOPHER SHAYS, CONMECTICUT -
JOHN M. McHUGH, NEW YORK

JORN 1. MICA, FLORIDA

MARK £. SOUDER. INDIANA

TODD RUSSELL FLATTS, PENNSYLVANIA

©1 CHRIS CANNON, UTAH

JOHN J. DUNCAN, JR., TENNESSEE:
MICHALL R. TURNER, CHIC )
DARRELL E. ISSA, CALIFORNIA

KENNY MARCHANT, TEXAS

LYNN A, WESTMORELAND, GEORGIA
PATRICK T. MGHENRY, NOATI3 CAROLINA
VIRGINIA FOXX, NORTH CAROLINA

BRIAN P, BILBRAY, CALIFORNIA

BILL SALI, IDAHO .

JiM JORDAN, OHIO

Your August 31, 2007 response to the Committee’s request for information is
entirely inadequate and raises additional serious concerns. First of all, I know ofino
- authority for the pro