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Rao, Neomi J. 

From: Drummond, Michael 

Sent: Monday, June 13, 2005 10:02 AM 

To: Rao; Neomi J. 

Subject: FW: LRM JAW111 - - OMB Request for Views on HR1862 Drug Free Sports Act·· 

From: Weinberg,Jeffrey A. 
Sent:. Monday, June 13, 2005 9:46 AM . 
To: ;COMMERCE'· 'HHS'· 'JUSTICE'· 'LABOR'· DL-ONDCP-LRM· DL-OSTP-LRM I I, I I . I . 

Cc: DL-WHO-WHGC-LRM; Rhinesmith, Alan B;; Lyon, Randolph M.; Cain, Patricia L; Vaeth, Matthew; Kuncaitis, 
Sara E.; Jukes, James J.; Green, Richard E.; Kesselman, Marc; Knepp,er, John G.; Aitken, Steven b.; Luczynski, 
Kimberley S. · · 
Subject: LRM JAW111 - - OMB Request for Views on HR1862 Drug Free Sports Act 

Please provide views on HR 1862 by 2PM June 16. 

Attached is the text of the substitute approved by House Energy and Commerce Subcommittee . 

====================================== 
LRM ID: ,JAW111 
EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 
Washingtori,D.C. 20503-0001 

Monday, ~une 13, 2005 

LEGiSLATIVE REFERRAL MEMORANDUM 

TO: Legislative Liaison Officer~ See Distribution below 

. : .. · 

FROM: Richard E. Green (for) Assistant Director for Legislative Reference 

OMB CO.NTACT: Jeffrey A. Weinberg 
E-Mail:.Jeffrey_A._Weinberg@omb.eop.gov 
P.HONE: (202)395-3457 FAX: (202)395"3109 
SUBJECT: OMB Request for Views on HR1862 Drug Free Sports Act· 

D~AE>trl'JE~-2Ptv1c--n1ursaay,· Ju Ile 16, 2005 -•• c r ·····----·-~------··------ ... ------~ ___ ... ___ ............. _ ... 
-....i 

6113/2005 



====================================== 
In accordance with OMS Circular A-19, OMB requests the views of your agency on 
the above subject before advising on its relationship to the program of ttie 
President. Please advise us if this item will affect direct spending or 
receipts. 

COMMENTS: 

·DISTRIBUTION LIST 

AGENCIES: 
025-COMMERCE - Mi.chaelA Levitt - (202) 482-3151 
052-HEALTH & HUMAN SERVICES - Sondra S. Wallace - (202) 690-7773 

. 061-JUSTICE - William E. Moschella - (202) 514-2141 

062-LABOR - Robert A. Shapiro - (202) 693-5500 
089-0ffice of National Drug Control Policy - David Rivait - (202) 395-5505 

· 095-0ffice of Science and Technology Policy - Heidi Tringe - (202) 456-6124 

EOP: 

WHGC LRM 
Alan B. Rhinesmith 
Randolph M. Lyon 
Patricia L. Cain 
Matthew Vaeth 
Sara E. Kuncaitis 
James J. Jukes 
Richard E. Green 

LRM ID: JAW111 SUBJECT: OMB Request for Views on HH1862 Drug Free 
Sports Act· 

====================================== 
RESPONSE TO 
LEGISLATIVE REFERRAL 
MEMORANDUM 

If your response to this request for views is short (e.g., concur/no comment), 
we prefer that you respond by e-mail or by faxing us this response sheet. 

You may also respond by: 
(1) calling the analyst/attorney's direct line (you will be connected 

to voice mail if the analyst does not answer); or 
(2) faxing us a memo or letter. 

Please include the LRM number and subject shown above. 

6/13/2005 

.. Page 2of3 



...... 

TO: Jeffrey A. Weinberg Phone: 395-3457 Fax: 395-3109 
Office of Management and Budget 

FROM: ----------------(Date) 

-----------------(Name) 

----'-''---------------··(Agency) 

..,----------'---------'---"'---(Telephone) 

The following is the response of our agency to your request for views on the 
?bove~captioned subject: · 

~--Concur 

--- No Objection 

___ No Comment 

_ ___,_ See proposed edits on pages ___ _ 
'. ~ ; .. - . 

___ Other:_: ___________ _ 

.:...._ __ ····FAX RETURN of __ pages, attached to this res.ponse ~heet 

6/13/2005 
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AMENDMENT IN THE NATURE OF A SUBSTITUTE 

TO H~R. 1862 

OFFERED BY Ms. SCHAKOWSKY 

Strike all after the enacting clause and insert the 

following: 

1 SECTION 1. SHORT TITLE. 

2 This Act may be cited as the "Drug Free Sports 

3 Act". 

4 SEC. 2. DEFINITIONS. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

As used in this Act-

(1) the term "Secretary" refers to ·the ·.Sec­

retary of Commerce; and 

(2) the term "professional sports associations" 

means Major League Baseball, the National" Basket­

ball Association, the National Football League, the 

National Hockey League, .Major League Soccer, the 

Arena Football League; and any other leaglie or as-­

sociation that organizes professional athletic com­

petitions as the Secretary may determine. 

SEC. 3. RULES REQUIRING MANDATORY TESTING FOR ATH-

LE TES. 

Not later than 270 days after the date of. enactment 
. . . 

.:::::: 
18 of this Act, the Secretary shall issµe regulations requiring 

-

F:\V9\052305\052305.393 . (32115818) 
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2. 

1 professional sports associations operating in interstate · 

·2 commerce to adopt and enforce policies. and procedures for 

3 testing athletes who participate in their respective associa,,, 

4 tions for the use of performance-enhancing substances. 

5 Such policies and 'procedures shall, at minimum, include ·· 

6 the following: 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(1) TIMING AND.FREQUENCY OF RANDOM TEST­

ING.-Each athlete shall be tested a mi~imum of . 

twice each year. that such athlete is participating in 

the activities organized by the professional sports as­

sociation. Tests shall be conducted at random inter-

vals throughout the entire year, during both the sea-. 

son of play and the off-season., .. and the .athlete shall 

not be notified ih a'dvance of the test. 

(2) APPLICABLE SUBSTANCES.-The Secretary, 

in consultation with the Food and Drug Administ:ra- . 

tion, shall, · by rule, . prescribe the substances · for 

which each athlete shall be tested, which shall 

include-. 

· (A) substances that are-. 

(i) determined by the World Anti­

Doping Agency to be prohibited sub-

stances; and 

(ii) determined by the Secretary,· to be· 

performance,.enhancing substances for any 

F:\V9\052305\052305.393 
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particular· sport" and for which testing is 

reasonable and practicable; and 

(B) such additional . substances that the 
·, 

Secretary may ··determine to be performance;.;en-

hancing substances for any particular sport and 

for which testing. is reasonable and practicable. 

(3) THERAPEUTIC AND MEDICAL USE EXEMP-

TIONS.-The Secretary shall establish criteria by · · 

which ' professional sports associations may provide · 

an athlete with an exemption for a particular sub-
. ' . . 

stance, if such.substance has a legitimate medical or 

therapeutic use, and if such use is for a documented 

medical condition of such athlete. · 

( 4) METHOD OF' TESTING At'\fD ANALYSIS,-· · 

Tests shall be administered by an independent party ·· 

not affiliated with the professional sports: associa~ 

ti on. 

( 5) PENALTIES;-.. . Subject to tJ:ie determination 
. . 

made pursuant to an appeal as described )n para~ ' · 

graph ( 6), a positive test shall result in the following 

penalties: . 

(A) SUSPENSION.-. 

(i) An athlete who tests positive 'shall .. 

be suspended from participation in the pro-

(32115818). 
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fessional sports association for a minimum · 

of 2 years; 

(ii) An athlete who tests positive, hav­

mg once previously violated the policies 

concerning performance enhancing · sub­

stances, shall be permanently suspended 

from participation · in the · .. professional 

sports association. 

All suspensions shall include a loss of pay for 

the period of the suspension. 

(B) DISCLOSURE.-The name of any ath-

lete having a positive test result resulting m 

suspension shall be disclosed to the public. 

(C) EXCEPTIONAL CIRCUMSTANCES;-The 

Secretary shall establish criteria by which pro-

fessiorial sports associations may reduce the pe­

riod of suspension for an athlete who has tested 

positive for ·a prohibited substance but who es­

tablishes that he or she bears no fault or neg-

the violation. In establishing such criteria, ---Secretary .. shall consider the policies and prac-

tices of the World Anti-Doping Agency regard­

ing reduced penalties for exceptional cir-

cumstances. 

(32115818) 
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( 6) APPEALS PROCESS.-· . 

(A) HEARING AND FINAL ADJUDICA­

TION.-An athlete who tests positive ·and is· 

subject to penalty under paragraph ( 5) shalLbe 

·afforded ·an . opportunity· for a prompt hearing 

and a right to appeal. Such athlete shall file an 

appeal with the professional sports association 

within 5 days after learning of the positive test. 

The association shall hold a hearing before an 

arbiter established under subparagraph (B) and .. · 

such arbiter shall reach a final adjudication not 

later than 30 days after receiving notice of the 
I 

appeal. The penalties specified in paragraph (5) 

shall be stayed pending an appeal and final ad- .. 

judication. 

(B) ARBITER.-. The arbiter of the appeals . 

process described in subparagraph (A) shall be 

agreed upon mutually by the professional sports 

association and the athletes who participate. in· 

the activities of such professional sports asso- ... 

ciation (or the representatives of such athletes), 
/. 

and shall be . approved by the Secretary, and 

. such approval shall .not be unreasonably with-

held. 

(32115818) 
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1 SEC. 4. NONCOMPLIANCE.· 

2 Beginning 1 year after the date on which the final 

3 rules required by section 3 are issued, the Secretary )hay 

4 . fine any professional sports association that fails to adopt 
.• 

.5 and enforce.testing policies an.d procedures consistent with 

6 such regulations. An initial fine for failing to adopt or en-
' ' ~ 

7 force such policies and procedures under this Act shall be 

8 $5,000,000 and may .he increased by the Secretary by 

9 $1;000,000 for each day of noncompliance. The Secretary 

10 may reduce the fines specified in this section upon finding 

11 such fines to be unduly burdensome on a prof~ssional 

12 sports association. 

13 SEC. 5. REPORTS. 

14 (a) REPORT ON EFFECTIVENESS OF REGULA-· 

15 TIONS.-Not later than 2 years after the date of ehact-

16. ment of this Act and every 2 years thereafter, the . Sec-

17 retary shall transmit to the Committee on Energy and 

18 Commerce of the House o.f Representatives and the Com-

19 mittee on Commerce, Science, and Transportation of the 

. 20 Senate, a report describing the effectiveness· of the regula­

. 21 tions prescribed pursuant' to this Act, the degree to which 

22 professional sports associations have complied with such 

23 regulations, and any significant examples of noncompli-

24 ance. 

25 (b) STUDY ON COLLEGE AND SECONDARY SCHOOL 

26 TESTING POLICIES AND PROCEDURES.-• . 

F:\V9\052305\052305 .. 393 
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(1) STUDY.-The . Comptroller General ·~hall. 

· conduct a study on the use of performance~enhanc­

ing substances by college and secondary school ath.,. 

letes. The study shall examine the prohibited sub-

stance policies. and testing. procedures of-

(A) intercollegiate athletic associations;. 

(B) college and university athletic depart-· 

ments; and 

(G) secondary schools and State and re-. 

gional interscholastic athletic associations. 

(2) REPORT.-Not later than 1 year after the 

. date of enactment of this Act, the Comptroller Gen­

eral shall transmit a report to the Committee o:r:i-: En­

ergy and Commerce of the House of Representatives 

and the Committee on Commerce, Science, and 

Transportation of the Senate. The report shall as- . 

sess the adequacy of such testing policies and proce­

dures in detecting and preventing tbe use of per-

formance-enhartcing substances, and shall include 

any recommendations to Congress regarding expatid­

ing the application of the regulations .issued pursu..'. 

ant to this Act to such intercollegiate and inter-

scholasti.c athletic associations .. 

(32115818) 
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1 . SEC. 6. RULEJ OF CONSTRUCTION. 

2 (a) PRE-EXISTING POLICIES:-Nothing m. this Act 

' 3 shall be construed to prohibit' a. professional sports as so-

4 ciation from continuing to enforce policies and procedures 

5 governing the use of performance-enhancing substances 

6 that were in effect ort the date of enactment of this Act. 

7 (b) MORE STRINGENT POLlCIES.-' Nothing in this 

8 Act. shall be construed to prohibit,· a professional sports 

9 association and its athletes (or the representatives qf its 

10 athletes) from negotiating and agreeing upon policies and 

11 procedures governing the use and testing of performance-

12 . enhancing substances that are more stringent than those 

13 required by this Act. 

F:\V9\b52305\052305~393 
May 23, 2005 (5:31 PM) 

(32115818) 

. ·~ .. 



Withdrawal Marker 
The George W. Bush Library 

FORM SUBJECTffITLE PAGES ·DATE RESTRICTION(S) 

Email FW: HR1862 Drug Free Sports Act, as Ordered ... -To: Neomi Rao -
From: Jonathan Mitchell 

3 06116/2005 P5; 

This marker identifies the original location .of the withdrawn item listed above. 
For a complete list of items withdrawn from this folder, see the 

Withdrawal/Redaction Sheet at the front of the folder. 

COLLECTION: 
Counsel's Office, White House 

SERIES: 
Rao, Neomi 

FOLDER TITLE: 
Steroid Use - Proposals 

FRC ID: 
10169 
OANum.: 
6326 

NARANum.: 
6127 

FOIA ID and Segment: 

2014-0126-F 

RESTRICTION CODES 
Presidential Records Act - [44 U.S.C. 2204(a)] 

Pl National Security Classified Information [(a)(l) of the PRA] 
P2 Relating to the appointment to Federal office ((a)(2) of the PRA] 
P3 Release would violate a Federal statute ((a)(3) of the PRA] 
P4 Release would disclose trade secrets or confidential commercial or 

financial information [(a)(4) of the PRA] 
PS Release would disclose confidential advise between the President 

and his advisors, or between such advisors (a)(S) of the PRA] 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy ((a)(6) of the PRA] 

PRM. Personal record misfile defined in accordance with 44 U.S.C. 
2201(3). 

Deed of Gift Restrictions 

A. Closed by Executive Order 13526 governing access to national 
security information. 

B. Closed by statute or by the agency which originated the document. 
C. Closed in accordance with restrictions contained in donor's deed 

of gift. 

Freedom of Information Act - (5 U.S.C. 552(b)] 

b(l) National security Classified information [(b)(l) of the FOIA] 
b(2) Release would disclose internal personnel rules and practices of 

an agency [(b)(2) of the FOIA] 
b(3) Release would violate a Federal statute [(b)(3) of the FOIA] 
b(4) Release would disclose trade secrets or confid~ntial or financial 

information [(b)(4) of the FOIA] 
b(6) Release would constitute a clearly unwarranted invasion of 

personal privacy [(b)(6) of the FOIA] · 
b(7) Release would disclose information compiled for law enforcement 

purposes [(b)(7) of the FOIA] 
b(8) Release would disclose information concerning the regulation of 

financial institutions [(b)(8) of the FOIA] 
b(9) Release would disclose geological or geophysical informatfon 

concerning wells [(b)(9) of the FOIA] 

Records Not Subject to FOIA 

Court Sealed - The document is withheld under a court seal and is not subject to 
the Freedom of Information Act. 

This Document was withdrawn on 81612015 by er/ 



Withdrawal Marker 
The George W. Bush Library 

FORM SUBJECT ffITLE PAGES DATE RESTRICTION(S) 

Email FW: HR2565 - To Reauthorize the Office of National... -To: Neomi 
Rao - From: Jonathan Mitchell 

3 06/16/2005 PS; 

This marker identifies the original location of the withdrawn item listed above. 
For a complete list.ofitems withdrawn from this folder, see the 

Withdrawal/Redaction Sheet at the front of the folder. 

COLLECTION: 
Counsel's Office, White House 

SERIES: 
Rao, Neomi 

FOLDER TITLE: 
Steroid Use - Proposals 

FRC ID: 
10169 
OANum.: 
6326 

NARANum.: 
6127 

FOIA ID and Segment: 

2014-0126-F 

RESTRICTION CODES 
Presidential Records Act- (44 U.S.C. 2204(a)J 

Pl National Security Classified Information [(a)(l) of the PRAJ 
P2 Relating to the appointment to Federal office [(a)(2) of the PRAJ 
P3 Release would violate a Federal statute ((a)(3) of the PRAJ 
P4 Release would disclose trade secrets or confidential commercial or 

financial information [(a)(4) of the PRAJ 
PS Release would.disclose confidential advise between the President 

and his advisors, or between such advisors (a)(S) of the PRAJ 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy [(a)(6) of the PRAJ 

PRM. Personal record misfile defined in accordance with 44 U.S.C. 
2201(3). 

· Deed of Gift Restrictions 

A. Closed by Executive Order 13526 governing access to national 
security information. 

B .. Closed by statute or by the agency which originated the document. 
C. Closed in accordance with restrictions contained in donor's deed 

of gift. 

Freedom oflnformation Act- (5 U.S.C. 552(b)J 

b(l) National security classified information ((b)(l) of the FOIAJ 
b(2) Release would disclose internal personnel rules and practices of 

an agency ((b)(2) of the FOIAJ 
b(3) Release would violate a Federal statute ((b)(3) of the FOIAJ 
b(4) Release would disclose trade secrets or confidential or financial 

information ((b)(4) of the FOIAJ 
b(6) Release would constitute a clearly .unwarranted invasion of 

personal privacy [(b)(6) of the FOIAJ 
b(7) Release would disclose information compiled for law enforcement 

purposes ((b)(7) of the FOIAJ 
b(8) Release would disclose information concerning the regulation of 

financial institutions [(b)(8) of the FOIAJ · 
b(9) Release would disclose geological or geophysical information 

concerning wells [(b)(9) of the FOIAJ 

Records Not Subject to FOIA 

Court Sealed - The document is withheld under a court seal and is not subject to 
the Freedom of Information Act. 

This Document was withdrawn on 81612015 by er/ 



. ' . . 

THE CLEAN SPORTS ACT OF 2005 

.Chairman Tom Davis and Ranking Member Henry Waxman are today introducing "The Clean 
Sports Act of 2005" with companion legislation in the Senate fo be introduced by Senator John · 
McCain. The Davis-Waxman legislation would amend the Office of National Drug Control 
Policy Act with the following key provisions: . 

Strict, Uniform Performance~Enhailcing Drug Standards for Professional Sports. The· 
legislation requires that Major League Baseball, the National Football League, the National 
Basketball Association, and the National Hockey League adopt standards that are consistent, 
with, and at least as stringent as, the Olympic standard established by the. U.S. Anti~Doping 

. Agency. 

Minimum Testing Requirements. At a minimum, each leaguemust adop(the list of prohibited 
performance-enhancing drugs included in the Olympic Anti-Doping Code. This Ii.st includes 

. steroids, amphetamines and.other illegal stimulants, illegal hormones, and "illegal methods," . 
. stich as blood or gene doping .. At minimum, each league must test each player, on an 
unannounced basis at least three times during the regular season and at least twice during the off-' . · 
season. The testing policies and procedures must be independentlyadm1nistered. . 

Penalties for Players. Each professional leaguemus(adopt the same stringent penalties for 
positive tests as the Olympic standard: a two-year ban for the first violation, and a lifetin;e ban 
for the second. . ·. . . . . 

Fairness to Players. The legislation guarantees that players who test positive receive their due 
process rights, induding the right to notice, a fair, timely, and e~pedited hearing~ the right to be 
represented by counsel,;and the right to appeal. The legislation also allows penalties t6 be 
reduced for a positive test if the athlete establishes that he did not know or suspect, and could not ... 
reasonably have known or suspected, that he had used the prohibited substance. 

Role of the ONDCP Director, The ONDCP Director is giventhe authority to require that 
additional professional sports leagues, or NCAA Division I and n sports, meet the same stringent· 
standards as MLB, the NFL, the NBA, and the NHL. The Director may alsq modify the 
standards for individual leagues for exceptional circumstances, provided that these modifications 
do not reduce the effectiveness of the standards. 

. . . 
Commission on High School and College AthletiCs and GAO Report. The. legislation 
establishes a C<?mmission to report on the use ofperfotmance-enhancing drugs in high school 
and college athletics, and to provide recommendations for reducing their use. The legislation 
also requires GAO to con.duct a study on the use of performance-enhancing substances by 
college athletes and examine.existing prohibited substance pol ides and testing procedures. 



·Statement of Principles 

The use ofperformance-'enhancing drugs by professional athletes damages the cn~dibility oftheir 
·sports, en:dangerstheir health and safety, ·and sets a dangerous example for Arrterica's yoling 
people. In his 2004 State of the Union Address, President Bush called for· "team owners, union 
representatives, coaches, and players to take the lead; to'sendthe. right signal; to. get tough, and to . 
get rid of steroids now." Since the President's call, great voluntary progress hasbeenmadehy.·. 
the leagues as a result of the collective publk pressure from the goyernment, the media, and 
Americans at large. Despite these resµlts, Congress)SJ10W prematurely proposingJegislation that. 
would force the leagues to adopt a uniform anti-doping policy regulated by the Federal 
government. 

The Administration position on any legislation that C;ngtes~ passes seeki~g to regulate the 
control of performance-enhancing drugs in professional sports is based on the following · 
princ~ples: · · · : .· . 

''•.: 

• • Leagues should be given time to rentedy their problems with performance-enhancing 
drugs before the govef11ment should seek to regulate the leagues.·. · ·· 

. • · . Legislation cannot conflict with 4th Aniendme~t protections guaranteed unde~ the· 
. Constitution. Legislation designating any government or quasi-government agency 
responsible for testingfor performance-eµhancing drugs; including the Department of 
Commerce, the Federal Trade Commission, the Office ofNationalDrug.Control··Policy, 

. or the United States Anti-Doping Agency, could result in Constifotional problems . 

. • America's private professional sports leagues are solyly responsibleforensuringJheir 
ath~etes compete free of the influence ofperformance'-enhancing drugs, ·and shouJd. 

· voluntarilyiniprove theirtesting policies to accomplis4 this end. . · · 

. • Leag~es should be responsible for all costs associated with ensuring their players ar{ 
competing without the assistance of performapce-enhancing clrugs,. including drug testing .. 
their athletes. · · · · , · · 

'··· . . ' 
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536 u5: .82.2, ·122 S.Ct. 2559, 153 L.Ed.2d 735, 70 USLW 4737, 166 f;d. Law Rep. 79, d2tdal. ;Daiiy 
Op. Serv. 5761, 2002 Daily Journal D.A.R. 7275, 15 Fla. L. Weekly Fed. S 483 · ··· · · 

·. Supreme Court of the United States .. 
. BOARD OF EDUCATION OF INDEPENDENT SCHOOL DISTRICT NO. 9.2 OF POTTAWATOMIE 

COUNTY, et al., Petitioners, 
v. 

Lindsay EARLS et al. 
No. 01-332 

Argued March 19, 2002. 
Decided June 27, 2002. 

--. . '· ·" ' 

High school students challenged constitutionality of school's suspicionless urinalysis drug testing 
policy. The United States District Court for the Western District of Oklahoma, [)avjc;l L. Rwssen, Chief · 
Judge; 115 F.Su_QQ.2.cL1281_,_ upheld school's policy; _and students appealed. The Uhited States Court 

·. of Appea(s for the Tenth· Circuit, .stepb_en .. H ... Anc::l.ersoJ\:, Circuit JudgE!, 242f.3d_1264, reversed. After 
granting certiorari, the Supreme Court, Justice Thomas, held that policy requiring all students who 
participated in competitive extracurricular activities to submit to drug testing was a reasonable means 
of furthering the school district's important interest in preventing and deterring drug use among its 
schoolchiidren, and therefore did not violate Fourth Amendment. 
Reversed. 
Justice Breyer, filed concurring opinion. 
Justic:e Q'CQHD.Qr, filed dissenting opinion in which Justice Sow_terjoined. ·· • . . · ... 
Just.ice Ginsburg, filed dissenting opinion in which Justice Stevens, Justice O'Connor, and Jtistice 
S_QJJt.er: joined . · · · · · 

.. ~ 
UJ Ke¥-Clte_1'loJ~_s_ . 

<;;345 Schools 
L•,~45H Public Schools 

<••;1451lLLl Pupils 

West H.eadnotes 

"· 345k169.5 k. Searches and Seizures. ~ost Cite_c1_~_ases 

. . . ~ . 

Searches. by public schoa.I officials, such as the collection of urine samples; implicate Fourth 
Amendment interests. U,_$,C.A. __ Const..'\rnenci.A. . 

«>•,,349 Searches and Seizures 
-<:•''"349.1 In .General 

<''"'349k36 Circumstances Affecting Validity of Warrantless Search, in General 
f;."J349k36.l k. In General. Most Cited Cases 

. In the co~t~xt of safety and administrative regulations, ·a search unsupported by probabie ~a use may 
be reasonable when special needs; beyond the·norrnaLneed for law enforcement, make the warfant 
and probable-cause requirementimpracticable. u.s.c.A. __ const.Amend . .4. · 

.. . .. ' ' .· . : . .· 
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School board's.policy requiring all students who participated in eompetitive.extracurricylar activities to 
submit to drug testing was a reasonable means of furthering the school district's Hnportant interest in 
preventing and deterring drug use among its schqoJchildren, apd therefore did nqt viola.te. Fo.ur:th · 
Amendment; students affected by policy had a limited expectation of privacy, degree of intrusion 
caused by policy was negligible given the method of collection of urine samples; and the 011ly . 
consequence of a failed drug test was to limit student's privilege of participating in extracurricular 
activities. LLS.C.A. ConsLAmend. 4. · · 

**2560 *822 Syllabus LE._l'L*J 
. .. 

fN~ The syllabus constitutes no part of the opinion ofthe Court l;>ut has been prepared by 
the Reporter of Decisions for the convenience of the reader. See /J.aited StCJte~_y_,_Qet.toit 
Iim b~{5r_Lu m b_g_r CQ.~2._Q_Q _ U_,_S_,__J_2-t~ __ .33.2, __ ?_6_S_,J:t.,_2.c82_, __ 5_Q_L Ed .. 499. . 

The Student Activities Drug Testing Policy (Policy) adopted by the Tecumseh, Oklahoma, School 
District(School. District) requires all middle a.nd high school students to ~onsent to urinalysis. 
testing for drugs in order to participate ih any extracurricular activi'ty. In practice, the Policy has 
been applieo only to competitive extracurricular activities sanctioned by the Oklahoma Secondary 
Schools Activities Association (OSSAA). Respondent high school1students an~ their paren'ts brought 
this 42 u.s.c. § 1983 action forequitable relief, alleging that the Policy violates the Fourth 
Amendment. Applying _VemQnfa S.'-f1Q_QLQi$t._4ZL'.'._ Acton,5l5 tL.S. 646~_U5._S.Ct,2-3-86,_l32 
L.Ed.2d 564, in which this Court upheld the suspicionless drug testing of school athletes, the ·· 
District Court granted the School District summary judgment. The Tenth Circuit reversed, holding 
that the Policy violated the Fourth Amendment. It concluded that·before imposing a suspicionless 
drug testing program a school must demonstrate some identifiable drug abuse problem am9ng a 
sufficient number ofthose tested, such that 'testing that group will actually redress its drug 
problem. the court then held that the School. Dist~ict h.ad failed to demonstrate such a problem 
amo'ng Tecumseh students participating in competitive extracurricular activities .. · · · 
Held: Tecu.mseh's Policy is a reasonable means of furthering the School District's important interest 
in preventing and deterring drug use among its schoolchildren ·and does not violate the Fourth · 
Amendr:nent. Pp. 2564-2569. · · · .,, . · 
(a) Because searches by public school officials implicate Fourth Amendment interests', see, e;g~; 
**2S6:1 l(_g_ca.QOLCJ,_5J5_U.s., at,652_, __ ll.5.S,Ct._238.6, t.he Court must review'lthe Policy for· .­
"reasonableness," the touchstone of constitutionality. In contrast to the criminal context, a probable­
cause finding is unnecessary in the publicschool context because it would unduly' interfere with. 
maintenan.ce of the swift and informal disciplinary procedures that are needed. In th.e public school 
context; a search may be reasonable when supported by "special needs" beyond the normal need for 
law enforcem.ent. Becau.se the "reasonablene~s" inquiry cannot disregard *823 the s.chools' custod.ial 
and tutelary responsibility for children, id.! at 656; 115 S.Ct. 2386, a finding of individualized . · 
suspicion may not be necessary. Iri upholding the suspicionless drug testing of athletes, the Yemoni9 
Court conducteda fact"'specific balancing of the intrusion on the children's fourth Amend.ment rights 
against the promotion of legitimate governmental interests .. Applying Vernonia's principles to toe 
somewhat different facts of this case demonstrates that Tecumseh's Policy is also constitutional. Pp. 
2564-2565. . ·. .· .. · . . 
(b) Considering first the nc.iture of the privacy interest allegedly compromised bythe drug t~sting, see 
Verrron'ia, 515 U.S., at 654, 115 5'.C:t. 2386, the Court concludes thatthe students affected by this . 
Policy have a limited expectation of privacy. Respondents argue that because childrenparticipatingin 
nbnathleticextracurricular activities are not subject to regular physicals and communal undress they 

http://web2.westlaw.coni/result/documenttext.aspx?cfid=l&rltdb~CLID _DB37924S&vr=2 .. : ·5/24/2005 · 
- '" ,_·'. 
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have a stronger expec.:tation of privacy than the Vernonia athletes. This distinction, however, was not 
essential in VJ;_mQnlq_,_ which depended primarily upon the school's- custodial responsibility and 
authority. See, e.g., id., at 665, 115 S.Ct. 2386~ In any. event, students who participate in 
competitive extracurricular activities voluntarily subject themselves to many of the same intrusions on 
their privacy as do athletes. Some of these clubs and activities require occasional off-campus travel 
and communal undress, and all of them have their own rules and requirements that do not apply to 
the student body as a whole. Each ofthem must abide by OSSAA rules, and a faculty sponsor 
monitors students for compliance with the various rules dictated by the clubs _and activities.'. S_uc_h 
regulation further diminishes the schoolchildren's expectation of privacy. Pp. 2565-2566. - -
(c) Cor'lsidering ne~t the character of the intrusion imposed by the Policy, see Vernonia, 515 U.S:, at 
658, 115 S.Ct. 2386, the Court concludes that the invasion of students' privacy is hot significant, _ -
given the minimally intrusive nature of the sample collection and the limited uses to Which the.test 
results are put. The degree of intrusion caused by collecting a urine sample depends upon the manner 
in which production of ttie sample is monitored, Under the Policy, a faculty monitor waits outsidethe 
closed restroom stall for the student to produce a sample and must listen for the normal sound_s of 
urination to guard against tampered specimens and ensure an accurate chain_ of custody. This 
procedure is virtually identical to the "negligible" intrusion c:ipproved in Vernonia, ibid. The Policy 
clearly requires that" test results be kept in confidential files" separate from a student's other records 
and released to school personnel only on a "need to know" basis_. Moreover, the te.?tresults are_ not. 
turned over to any law enforcement authority. Nor do the test *824 results lead to the imposition of 
discipline or have any academic consequences'. Rather, th_e only consequence of a failed drug test is 
to limitthe student's privilege of participating in extracurricular activities. Pp. 2566-i567. · 
(d) Finally, considering the nature and immediacy of the government's concerns and the efficacy of. 
the Policy in meeting them, see Vernonla,_~5_15_U_,5-.:.,_aL66_Q_,_1J_:-is_.Ct,_23_8_6_, the Court concludes that _ 
the Policy effectively serves the School District's interest in protecting its students' safety and health. 
Preventing drug use by schoolchildren is an important governmental concern'. See [_Q'_.,_at66J.·662, 
115 S.Ct. 2386. The health and safety **2562 risks identified in Vernonia apply with .equal force to 
Tecumseh's children, The School Districthas also presented specific evidence of drug use at , ___ _ 
iecumseh ·schools. Teachers testified that they saw students who appeared to be under the influence 
of drugs and heard students speaking openly about using drugs. A drug dog found marijuaria nea.rthe 
school parking lot. Police found drugs or drug paraphernalia in a car driven by an extracurricular club 
memb~r. And the school board president reported that people in the community were.calling the 
board fo discuss the "drug situation." Respondents consider the proffered evidence in?ufficient and 
argue thatthere is no real and immediate interest to justify a policy of drug testing nonathletes. But a 
demonstrated drug abuse problem is not always necessary to the validity of a testing regime, even 
though some showing of a problem does shore up an assertion of a special nee_d for a suspieionless 
general search program. Cbaos!J~ry. Miller,__5_2_Q U_,__S----'-30_5,__31_9-,.:_117 S.Ct_.:_J295_,__132_L.E_d__.2d_5__1_3_, The 
School District has provided sufficient evidence to shore up its program. Furthermore; this Court has 
not required a particularized or pervasive drug problem before allowing the government to conduct 
su sp i ci on less drug testing. See, e.g., Irng__5_µ_ry Emp_[Qyt;_~s_l/~_YQn Rc2<:7_b__,_4_8_2__U__._S_. 6 5_6_,-6Z3 =6_7_4_,J_Q_g 
S.Ct. 1384, 103 L.Ed.2d 685. The need to preventand deter the substantial harm of childhood drug 
use provides the necessary immediacy for a school testing policy. Given the nationwide epidemic of 
drug use, and the evidence of increased drug use in Tecumseh schools, itwas entirelyreasonable for -_ 
the School District to enact this particular drug testing policy. Pp. 2567-2569. 
242f,3_d_12_64, reversed. - . _ · _ _ _ _ 
THOMAS, J., delivered the opinion of the Court, in which REHNQUIST, C.J., and SCALIA, KENNEDY, 

- and _6R_EYJ:g, JJ., joined. 68.E_YER, J., filed a concurring opinion, post, p. 2569. Q'CQN_NQR., J:, filed a 
dissenting opinion, in which SOUTER, J., joined, post, p. 2571. GINSBURG, J., filed a dissenting *825 
opinion, in which STEVE_N_S_, Q'CON_NOR, and SOUTER, JJ., joined, post, p. 2571. - -
l..Lnda_J·~t. M.e_oll, Oklahoma City, OK, for petitioners. _. _ 
Paul T. Clement, Atlanta, GA, for the United States as ·amicus curiae, by special leave bf the Court, 
supporting the petitioners. -
Graham A. Boyd, New Haven, CT, for respondents. 

Justice THOJ1AS delivered the opinion ofthe Court; 
The Student Activities Drug Testing Policy implemented by the Board of Education of Independent 
Sch_ool District No. 92 o.f Pottawatomie County (School District) requires all students who.participate · 

http://web2.westlaw.com/result/documenttext.aspx?~fid= 1 &rltdb=CLID _ DB379245&vr=2'.., 5/24/2005- · 
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in competitive extracurricular activities tosubmit todrug testing. Because this Policy reasonably • 
serves the School District's important intereshn detecting arid preventing drug use'among its·. · · 
students, we hold that it is constitutional. 

*826 I 
The city of Tecumseh, Oklahoma, is a rural community located approximately 40 miles sbutheast 6f 
Oklahoma City. The School District administers .all Tecumseh public schools. In the fall of 1998, the 
Schoo.I District adopted the Stude,nt Activities Drug Testing Policy (Policy), :which requiresall middle 
and high school students to consent to drug testing in order to participate in any extraCurricular 
activity. In practice, the Policy has been applied only to competitive extracurricular actiyities · 
sanctioned by the Oklahoma Secondary .Schools Activities Association, such as the: Academic Tea in, 
Futur:e Farmers of **2563 America, Future Homemakers of America; band; choir, pom""pom, · 
cheerleading, and athletics. Under the Policy, students are required to take a drug test before 
participatingjn an extracurricular activity, must submitto random drug testing while participating in 
that activity, and must agree to be tested at any time upon reasonable suspicion. The .urinalysis.·.· 
tests are designed to detect only the use bf illegal drugs, including amphetamines, marijuana, 
·cocaine, opiates,. and barbituates, not medical conditions or the pres(ence of authorized prescription 
medications: · ·· .· · · . . \.. . · · . · 
At the time of their suit, both respondents attended Tecumseh High School. Respondent Lindsay 

·Earls was a member of the show choir, the marching band, the Academic Team, and the National .. ·.· 

',; 

Honor Society. Respondent Daniel James sought to participate in the Academic Team. [FN 1JTogether · 
with their parents, Earls and James brought a Rev. *827 Stat. § 1979, 42J.;L$,C,_§ __ l28_3, action 
against the School District, challenging the Policy both on its.face and as applied to thei~ participation 
in extracurricular activities._lEJ':tZ1They alleged thatthe Policy violates theFourth Amendment as 
incorporated by the Fourteenth Amendment and requested injunctive and declarative relief. They also 
argued that the School District failed to identify .a special need for testing students who partici.P.ate in. 
extracurricular activities, and that the "Drug Testing Policy neither addresses a proven· problem. nor -
promises to bring any benefit to students or the school." App. 9. -

FNl. The DistrictCourt noted that the School District's allegations concernin-~ Daniel · 
· · James called his standing to sue into question because his failing grades made him 

.i_neligil;>le to participate in any interscholastic competition. See 115 F.Supp;2d-1281. 
J2:82. n. 1 (W.D.Okla.2000). The court noted, however, that the dispute need not be 
resolved because Lindsay Earls had standing, and therefore the court was required to 

: address the c;onstitutionality of the drug testing policy. See f.b_id. Because we are likewise 
satisfied that Earls has standing, we need not address whether James aTs6 has standing.·· 

. ", ', ·:::· ' -

ENZ. The respondents dfd not challenge the Policy either as it applies to .. athletes or as it 
provides for drug testing upon reasonable, individualizedsuspicion. See App. 28; ·· · 

Applying the principles articulated in Vernonia Schoo/D~st. 471V. Acton, 5l5U.S.-64~. 115 S.Ct. • 
· · 2-31t6_, __ U2 LE_d__,__?_d__5_64_Jl_~9-5J, in which we upheld the suspicion less drug te,sting of school athlete,s, 

the ;l:Jriited States District Court for the Western District of Oklahoma rejected· respondents' claim that · 
the Policy was unconstitutional and granted summaryjudgmentto the School District. The court 
notedthat ".special needs" existin the public school context and that, although. the School Distriet did 

... '\nbt show a drug problem of epidemic proportions,'' there was a history of drug abuse starting in' . 
1970 that presented"legitimate Cause for concern." 115 E'"S.!JQ_p_,_2_d._1281_, __ 1287 (20Q_OJ_. The District.· 
Court also held that the Policy was effective because "Li]t canscarcely be disputed that the drug · 
prob.lem among the student body is effectively addressed by making sure that the large number of 
students participating in competitive, extracurricular activities do not use drugs." /Q,,,_a_tJ295_, 
The United States Court of Appeals for the T.enth Circuit reversed, holqing that the Policyyiolated the 
Fourth Amendment~ Tl1e Court of Appeals agreed with the District Court that the Policy· must be · 
evciluated in the "unique environment of the school setting,"bu.t reached a different conclusionas 
*828 to the Policy's constitutionality. 212 F.3_d 1261,_J21Q_{_?_Q_Ql). Before imposing a suspicion less 

' . ' . .. ~ '. ' . . . ' . . . . ' . ' 
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. . 

drugtesting~program, the Court of Appeals conciuded that aschool "must demonstrate.thatthere is , 
some identifiable drug abuse problem among .·a sufficient number of those subjecUo the testing, such 
that testing that group of students will actually redress its drug problem/' Id., at 1278. The court of · 
Appeals then held that because the School District failed to demonstrate such a problem existed 

·among Tecumseh students **2564 participating in competitive extracurricular activities, the Policy 
was unconstitutional; We granted certiorari, 534 U.S. 1015, 122 S.Ct. 509, 151 L.Ed.2d.418 (20Qll, 

· and now reverse. · · · · · · 
II 

Ltl rn .The Fourth Amendment.to. the United States Co~stitution protects "[t]he right bf the people. 
to be secure in their persons, houses, papers, and effects, against unreasonable searches and 
seizures." Searches by public school officials, such as the Collection of urine samples~ implicate Fourth 
Amendment interests. See Vernonia, supra, at 652, 115 S.Ct. 2386; cf. New Jersey v. TLO., 469 
U.S. 325, 334, 105 S.Ct.J3_3_, __ a_~_L_,J;;d_2_ct_72_QJ198-5J.: We must therefore review theSchool DistriCt's 
Policy for "reasonableness," which is the touchstone of the cpnstitutionality of a governmental search. · 
In the criminal context, reasonableness usually requires a showing of probable cause. See, e.g., 
SkXnn.er_v._,_Ri!ilw_a y_ LaPoL_E)\'_e-'MtiYe.$~_~$~(],, __ 4~9.l,)_,_$,_6Q2,__6J_2,_.lQ.9 __ S_,_C_t. 1402, _l 03_ L,_E:d. 2_d ___ 6;3_9 . 
(1989). The probable-cause standard, however, "is peculiarly related to criminal investigations" and . 
may be unsuited to determining th.e reasonableness of administrative searches where the 
''Government seeks to prevent the development of hazardous conditions." Tre~$VIYEmplo'iee$ __ y, Von 
8a_g~ 482Jl_._S_'. 6~.6,_6_6.Z.::_66.8_,_lQ.2_S_,_C_t..._ 1384,_.103 L.Ed_.2d 68_~ (1989} (internal quotation marks and 
citations omitted) (collecting cases). The Court has also held that a warrant and finding of probable 
cause are unnecessary in the public school context because such requirements " 'would unduly 
interfere with the maintenance of the swift and informi'.Jldisciplinary *829 proc~dures [that -are] 
needed.' '·' Vernonia, supra, at 653, 115 S.Ct. 2386 (quoting T.L.O., supra, at 340~341, 105 S.Ct .. 
733). . . 

- . . . r5}·· r5l . . . .. . . ' . .. ·. . ' - . . 
l2.L -- .Ql_ -. Given that the School District'sPolicy is not in.any way related to.the conduct of 
criminal investigations, see-Part 11-B, infr-a, respondents do not contend _that the School District 
requi_res probable cause before testingstudents fordrug use. Respondents instead argue that drug 
testing must be based at least on some level of individualized suspicion. See Brief for Respondents · 
12-14.It is true thatwe generally determine.thereasonableness ofa _search by balancing the nature 
of the intrusion on the individual's privacy against the promotion of legitimate governmental interests. 
See Delaware v. ·ProUE?_e_, 440 U.S./ 648, 654, 99~_S_._C:_t,~_J_3_9.l~..59.:.L .. E.d2d __ 660 (1979). But we have long 

<held that "the Fourth Amendment imposes no irreducible requirement bf[individualized] suspicion."• 
United:Stfiles v. Martinez--Fuerte, 428 U.S. 543, 561.,_96_S_;_Ct, ___ 3.074,_3_9,_L.Ed.2d 1116 (1976). ''[I]n'" 
certain limited circumstances, the Government's need to discover such latent or. hidden conditions, or 
to prevent their development, is sufficiently compelling to justify the intrusion on privacy entailed by 
condueting such searches without any measure of fndividuc;ilized suspicion." Von Raab, supra,_9t 668, 
109 S.Ct. 1384; see also, Skinner, supra, at 624. 109 S.Ct. 1402. Therefore, in the coritextof safety 
and administrative regulations, a search _unsupported by probable cause may be reasonable "when_ · ' 
'special needs, beyond the normal need for law enforcement, make the warrant and probable-cause. · 
requirement impracticable.' II Griffin v. Wi$COnsin, 483 U.S. 8_68. 873, 107 s:C:t. 3164, 97 L.Ed2d°702 
(l_9_8Z) (quoting ·I,L,._,Q,,_ $.VR.f9,.:_9t 35.l, __ l_Q_5_5,.Ci.__Z33 (Blackmun, J ., _concurring -in.judgment));. see 
also Vernonia, supra, at 653, 115 S.Ct. 2386; Skinner, supra, at619. 109 S.Ct. 1402. . 
Significantly, this Court has previously held that "special needs" inhere in the public school context. 
See Vernonia, supra, at 653, 115 S.Ct. 2386; T.L.O., supra, at 339-340, 1055.Ct. 733. While 
schoolchildren do not shed.their_ constitutional rights when they .enter the schoolhouse, see' **2565 

· TlakerY._Oe!iJ'1.Qine~.ID_cJ~p_endentC.Qmm@Ity__S.cboo.LOl$t~3.23 __ u ,_$ ._:~Q:l,-5_0 6, _82 __ s_,_C:t, _ z33,:21· 
L.Ed.2d 731 (1969), "Fourth *830 Amendment rights .. , are different in publicschoolsthan 
elsewhere; the 'reasonableness' inquiry cannot disregard the schools' 'custodial and tutelary 
responsibility for chil'dren." Vernonia, 515 U.S., at 656, 115 S.Ct. 2386. In particular, a finding of 
individualized suspicion may not be necessary when a school conducts drug testing.· · 
In ILern __ oaJa.,_ this Court held that the suspicionless drug testing ofathletes was constitutional. The 
Court, however, did not simply authorize all school drug testing, but rathercondUct'ed a fact-specific· 
balancing of the intrusion on the children's Fourth Amendment rights against the promotion of 
legitimate governmental interests. See id., at 652-653, HS S.Ct.2386. Applying the principles of 
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Vernonia to the somewhat different facts of this case, we conclude that Tecumseh's Policy is als~ ·. 
const(tutional. · · · · 

A 
We first consider the nature of the privacy interest allegedly compromised by the drug testing. See 
Ld,1_a1Ji5.1.,-1l5 __ S_._CL2:3B6. As in .l/~m_Qni?i, the context of the public school environment serves as 
the backdrop for the analysis of the privacy interest at stake and the reasonableness ofthe drug 
testing policy in general. See ioLd, ("Central ... is the factthat the subjects of the Policy are ( 1) · 
children, who G2) have been committed to the temporary custody of the State as schoolmaster'');. see 
also id., at665, 115-..S .. Ct,_23Ji.6. ("The most significant element in this case is the first we discussed: 
that the Policy was undertaken in furtherance of the government's responsibilities, under a public 
school system, as gL:Jardian and tutor of children entrusted to its care"); i);Jid. ("[W]hen the · · 
government acts as guardian and tutor the relevant question is whether the search is one that a 
reasonable guardian and tutor might undertake"). . . . .· .. 

· A student's privacy interest is limited in a public school environment where the state is responsible .• 
for rnaintainihg discipline, health, and safety. Schoolchildrenare routinely reql.lired to submitto 
physical examinations and vaccinations *831 against disease. See f.d-'.1-at 656. 115 S.Ct. 2386. 
Securing order in .the school environment sometimes 'requires that students be subjected to greater 
controls than those appropriate for adults. See I.L.0,,469 U.S_._, at 350, 105_ S.Ct__23_:1 (Povve11; J., · 
concurring) ("Without first establishing discipline and maintaining order, teachers cannot. begin to .·· 
e.ducate their students. And apart from education, the school has the obligation to protect pupils from 
mistreatment by other children, and also to protect teachers themselves from violenc.e by. the few 
students wtiose conduct i.n recent years has prompted national concern"). .· . . .· 
Respondents argue that because children participating in nonathletic extracurricular activities are not· 
subject to regular physicals and communal undress, they have a stronger expectation of privacy than 
the athletes tested in Vernonia. See Brief for Respondents 18-20. This c:Jistinc;tion, h·owever, was not 
essential to our decision in 'i~WQfli<J., which depended primarily upon the school's custodial · 
responsibility and authority. [FN3] - · · · 

FN3. Justice GINSBURG argues that Vernonia·5chool Dist. 47J v. Acton, 515 U.S.646, 
. L15S,.Ct2386,l32 .. L .• J:g_,2d.564.L19Q.5J, depended on the fact that the drug testing 
program applied only to student athletes. But even the passage cited by the dissent 

-manifests the. supplemental nature of this factor, as the Court in Vern_ohi{J_ stated that "[I] 
< egitimate privacy expectations are even less with regard to student athletes." See post,· 

at 2574 (quoting 'Vernonia, 515 u.s:, _ _gt.657 d15 s:ct.238Ji1 (emphasis added). In 
upholding the drug testing program in V.emQFJLg~ we considered the scbool context "[c] 
entral'' and "[t]he most significant element." Id ... at 654, 665. 115 S.Ct. 2386. Jhis hefty 
weight on the side of the school's balance applies with similar force in this case even 
thoug~ we undertake a separate balancing withre9arc:l to this particular program. 

. ' ' . 

In any event, students who participate in competitive extracurricular activities * *2566 voluntarily 
subject themselves to many of the same intrusion.s on their privacy as do athletes. [FN4l *832 Some 
of these clubs and activities require occasional off~campus travel and communal undress. All of them .. 
have their qwn rules and requirements for participating students that do nqt apply to the student. 
body as a whole. _l15_LS_YQQ.2d. at.1289-1290. For example, each ofthe competitive extracurrirnlar 
activities governed by the Policy must abide by the rules of the Oklahoma Secondary Schools• · 
Activities Association, and a faculty sponsor monito.rs the students for compliance with the Various 
rules dictated by the clubs and activities. See Ld;_,_atl2.9Q~, This regulation ofextracurricular activities 
further dimini?hes the expectation of privacy among schoolchildren. Cf. Vernonia, supra, at 657, 115 
S •. Ct, __ 23.8_6 ("Somewhat like adults who .choose to participate in a.closely regulated industry, s.tudents . 
who voluntarily participate in school athletics have reason to e);<pect intrusions upon normal rights and 1 

privileges, including privacy" (internal quotation marks omitted)). We therefore conclude that the 
students affected by this Policy have a limited expectation of privacy. · · · 

EN-4, Justice GINSBURG's observations with regard to·extracurricular activities apply with 
equal force to athletic$. See post, at 2573 ("Participation in such [extracurricular] 
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activities is a key component of school life, essential in reality for students applying to 
college, and, for all participants, a significant Contributor to the breadth and quality of the 
educational experience"). · 

B 
Next, we consider the character of the intrusion imposed by the Policy. See Vernoni9, supr~~"~_g_LQ5&, 
J.J5 $.C:_t, 2386._ Urination is 1'an excretory function traditiqnally shielded by great privacy~" SfsJdner, 
489 U.S., at 626, 109 S.Ct.1402. But the "degree ofintr[Jsion" on one's privacy caused by. ~ollecting · 
a urine sample "depends upon the manner in which production of the urine sample is monftoi:"ed." 
Vernonia, supra, at 658, 115 S.Ct. 2386. · · · .· ·· · · 
Under th.e Policy, a faculty monitor waits outside the closE:d restroom stall for the student.t,b produce 
a sample and must "listen for the normal sounds of urination in order to guard against tampered 
specimens and to insure ari accurate chain of custody.''. A:pp. 199 .. The monitor then pours the sample 
into two bottles that are sealed and placed into a mailing pouch along with .a consent form signed by 
the student. This procedure is virtually identical to that reviewed in Vernonia, exceptthat it 

·additionally protects privacy by *833 allowing male students to produce their samples behind a 
closed stall. Given tha.t we considered the method of collection in Vernonia a "negligible" intrusion, 
515_ U.S . ._at 658_,__JJ5 S.Ct. 2386, the method here is even less problematic. · . ·.· · .· .·.. . 
In addition, the Policy clearly requires that the test results be kept in confidential files separate from a 
student's other educational records and released to school personnel only on .a "need to kriow" basis. 
Respondents nonetheless contend that the intrusion on students' privacy is significant because the 
policY. fai.ls to protect effectively against the disclosure of confidential information and, specifically, . 
that the school "has been careless in protecting that information: for example, the Choir teacher 
looked at students' prescription drug lists and left them where other students could see them." Brief. 
for Respondents 24. But the choir teacher is someone with a "needto know," because during off- ·· 
campus trips she needs to know what medicat.ions are taken by her students. Even beforethe Policy 
was enacted the choir teacher had access to this information. See App'. 132. In any event, there isno 
allegation that any other; student did see such information. This one example of alleged carelessness 
hardly increasesthe character of the intrusion. · . . . · ... -· 
Moreover, the test results are not turned over to any law enforcement authority. Nor do.the tE;st 
results here lead. *~2567 t t osition of dis · ~ or have any academic consequences; Cf. 
Vernonia, suora, at 658, and n. 2, 115 S;Ct. 2386. Rather, the on y consequence o a failecLdrug test 
is to limit the student's privilege of participating in extracurric.ular.activities, Indeed, a student may 
test positive for drugs twice and still be allowed to participate in extracurricular activities.After the 
firstpositiv~ test, the school contacts the student's parent or guardian for a meeting. The student · 
may continue to participate in the activity if within five days: of the meeting the student shows_ proof 
of receiving drug counseling and submits to a second drug test in two weeks. For the second positive · · 
test, the student is ·suspended from participation in *834 all extracurricular activities for 14 days, 
must col'Tlplete four hours of substance abuse counseling, and rnusf submit to monthly drug tests, 
Only after a third positive test will the student be suspended from participating in any extracurricular 
activity for the remainder ofthe school year, or 88 school days, whichever is longer: See App. 201-
202. . . 

Given the minimally intrusive nature of the sample collection and the limited uses tciwhich the test 
results are put, we conclude that the invasion of students' privacy is not si nificant. · · 

c 
Finally, this Court mustconsider the natur~ and immediacy of the government's C:onc~rns and the 
efficacy of.the Policy in meeting them. See Ve.mQnfa,_5l5U_.S.,i;iU)6cO_;__L:L5~s.Ct._2J_8_6__.__ This'Court 
has already articulated ln .detail the importance of the governmental Cdn_cern in prevE:nti.ng drug use 
by schoolchildren. Ser; id., at..6_6-J-662,_J__lS_S~~L.238.6,, The drug abuse problem among our Nation's 
youth has hardly abated since Vemo_a_ia was decided in 1995. In fact,. evidence suggests that :it has 
only grown worse. LEN_5_JAs in _\L<ir_n_onlil:.. ''..the necessity forthe State to act is m'agnified by the fact 
that this evil is being visited not just upon individuals at large, but upon children for whom .it has ] 
undertaken a special responsibility of care and direction." Jd;, at 662, 115 S.Ct. 2386.The health and 
safety risks identified in Vernonia apply with equal force to Tecumseh's children. Indeed, the 
nationwide drug epidemic m-akes the war against drugs a pressing concern in every school. 

' > . 
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FN5. For instance, the number of 12th graders using any illicit drug increased from 48.4. 
·•···percent in 1995 to 53.9 percent in 200l. The number of 12th graders.reporting they had 

used marijuana jumped from 4Li percent to 49.0 percent during thatsame period. See 
Department of Health and Human Services, Monitoring the Future: National Results on 
Adolescent Dr'ug Use~ Overview of Key Findings (2001) (Table i). · · -

Additionally, the School District in this case has presented specific evidence of drug use at TecurT15eh 
schools. Te;:ichers testified thatthey had seen students who appeared to be*835 under the , . · -
influence of drugs and that they h(ld heard students spE!aking openly about using drugs~ See, e.g.i 
App. 72 (deposition of Dean Rogers); id;, at 115 (dE?positiOn of Sheila Evans). A drug dog found 
marijuana cigarettes near the school parking lot .. Police officers once found drugs or drug 
pa'raphernalia in a car driven by a Future Farmers of .America rnember. And the school board 
president reported that people in the community were calling the board to discuss the "drug 
situation;" See 1J5E._Supp,2d, __ atJ2_82:1286_ •. We decline to second-guess the finding of the District 
Court that "[v]iewing the evidence as a whole, it cannot be re,asonably disputed that the [School 
District] was faced with a 'drug problem' when it adopted the 'Policy." Id., .at 1287. ·. · 
Respondents consider the proffered evidence irisufficient and argue that_ the_re isno "real and 
immediate interest" to. justify a policy of drug testing nonathletes. Brief for Respondents 32. We 
have recognized, however, that "[a] demonstrated problem ofdrug abuse ... [is] not in. all cases 
necessary to the validity of a testing regime," but that some. showing does ".shore **2568,up an_ 
assertion of special need for a sUspicionless genera I search program." C_h_andLeL'L. _Mi/!er, __ 'i2DJJ.S .. --
305, 319; 117 S.Ct. 1295, 137 L.Ed.2d 513 (1997}. The School District has provided $Ufficient · 

: evidence to shore up the need for its drug testing program. - · -. _ .-.. _ / __ ·. -. -_ , -· . · 
Furthermore, this Court has not required a particularized or pervasive drug 'problem before allowing 
the government to conduct suspicion less drug testing. For instance, in Von Raab the Court upheld 
the drug t¢sting ofcustoms officials on a pure!Y preventive basis, without any documented histo,ry of 
drug use by· such officials. See 489 U.S .. at 673, 109 S.Ct. 1384. Iii-response to the lack of-evidence 
relating to drug use, the Court noted generally that "drug abuse is one of the most serious problems 
confronting oursoc:iety toqay;" ar:id that programs to prevent and detect drug u.se among\customs 
officials could not be deemed unreasonable. Id., at.QZ-4, 109 S.Ct. 1384; cf. _Skinner, ~8_9 U.$_,_, ___ a_t _ _ 
6QZ,_aQ_d_ n_, ___ l,___JQ9 __ _S._(.:t,_J_4_Q2 (noting nationwide *836 studies that identified on-the~job alcohol and 
drug use by railroad employees), Likewise, the needto prev(O!_nt and deter.the sub_stantial ha,rn:i of · 
childhood drug use provides the necessary immediacy for a school testing policy. Indeed, it would 
make little sense to require a sctiool district to wait for a substantial portion of its students to begin 
usingdrugs before it was allowed to institute a drug testing program designed to deter drug use. 
Given the nationwide epidemicof drug use, and the ev'idence of increased drug use in Tecumseh -· 
schools, it was entirely r~asonable for the School Districtto enact this particular drug testing 
policy. We reject the Court of Appeals' novel test. that "any district seeking to Jr:npose a random 
sus'pidonless drug testing policy as a condition to participatiori in a school activity must 
demonstrate.that there is some identifiable drug abuse problem among a sufficient number of those 
subject to the testing, such that testing that group ,of students will actually redre$S its drug _. 
problem." 2_42_f .3d,_a_i_1278_,_ Among other problems, it would ,be difficult to administer such a test. 
As we canriot articulate a threshold level of drug use that would suffi~e to justify a drug testing 
p~ogram for schoolchildren, we refuse to fashion·wh;at would in effect b,e a constitutional quantum of 
drug use necessary to show a "drug problem.~' ·_ ·· _ ·. 
Respondents also argue that the testing of nonathletes does not implicate any safety concerns; and 
thcit safety is a ''crucial factor" in applying the special needsJramework. BriefforRespondents 25~27. 
They contend that .there must be "surpassing safety interests~/ Skinner; supra, at 634, 109 s.ct. 
1402,_ or "extraordinary safety and national security hazards,'' Von Raab; supra, at 674, 109 S.Ct. 
_13~84, in order to overrid~ the usual p~otecFionsof t.he Fourth An_iendrnent. See ~rief for Re$pondents _-:---, 
25-26; Respondents are correct that safety factors into the special needs analysis, but the 'safety - / 
interest-furthered by drug testing is undoubtedly substantial f.or all children, athletes and non.athletes 
alike. we know all too well that drug *837 use carries a variety of health risks for children, including. 
death from overdose. · . . · · · 
We also reject respondents' argument that drug testing must presumptively be based upon ari 
indi~idualized reasonable suspicion of wrongdoing because suc.h a testing regime would be. less 

. . .: ·. ., . . .. . ' . ' ' . . ·:· ·.·. ,., 
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intrusive. See id., at 12-16. In this context, the Fourth Ani~ndmerit does not require a'finding of 
individualized suspicion, see supra, at 25641 arid We decline to im-pose such a requirement on schools 
attempting to prevent and detect drug use by students. Moreover::, we question whether testing based 
on individualized suspicion in fact would be less intrusive. Such a regime would place an additional -
burden on public school teachers who are already tasked with the difficult job of maintaining order 
and discipline. A program of individualized suspicion might unfairly target **2569 members of _ 
unpopular groups. The fear of lawsuits resulting from such targeted searches may chill enforcement .. 
of the program, rendering it ineffective in combating di;ug use. See Vernonia, 515 U.S., at 663-664, 
115 S.ct. 2_386 (offering similar reasons.for why "testing based on 'suspicion' of drug use would not 
be better, but worse"). In any case, this Court has repeatedly stated that reasonableness under the 
Fourth Amendment does not require employing the least intrusive means, because "Jt]he logic of 

1 
-- _ 

su_ch elaborate less-restrictive-alternative arguments could raise insuperable barriers to the exercise 
ofvirtually all search-and-seizure powers." Martinez-·-Fuerte+ 428 U.S., at 5567557, n. 12,_2.9 S.CL 
~()]4~ see also Skinner, __ $J!J2f~fl_L624,J_Q9S,C:t_ J40_2 ("[A] showing of'indiyidualized suspicion is not 
a constitutional floor, below which a search must be presumed unreasonable"). 
Filially, we fir;id that testing students who participate in extracurricular ac.tivities_ is a reasonably 
effective means of addressing the School District's legitimate concerns In preventing, deterring, arid 
detecting drug use. While in Ve_rno_nia there might have been a closer fit between the testing of 
athletes and the trial court's finding that the drug problem *838 was "fueled by the'role model,. 
effect of athletes' drug use,'' such a finding was not essential to the holdirig. 5f5 U.S .. at 663, 115 
S,Ct23_86_; cf. fd.,_9t_684~985; :us s,Ct_.2_386 (O'CONNOR, J., dissenting) (questioning·the extentof 
the drug problem, especially as applied to athletes). Vernonia did not require the school to test the 
group of students most likely to use drugs, .but rather considered the constitution9lity of the pro. gram 
in the context of the public school's custodial responsibilities. Evaluating the Policy in this context, 
we conclude that the drug testing of Tecumseh students who participate in extracurricular activities 
effectively serves the School District's interest in protecting the safety and health of its_students. 

-- -· . III -• -
Within the limits of the Fourth Amendment, local sch()ol boards must assess the desirability of drug 
testing schoolchJldrep~ In upholding the constitutionality of the1Policy, we express no opinion as to.its 
wisdom. Rather, we hold only that Tecumseh's Policy.is a reasoh.able means of furthering the School 
District's important interest in preventing and deterring drug useamong its schoolchildren. 
Accordingly, we reverse the judgment of the Court of Appeals. 

-- It is so ordered. - - -

Justice BREYER, concurring. 
I agree with the Court that VecnoDJci_SchogLQis.L'4.n_y__,_jJ(:l_Qa,-5_t5-__ l)_,_S_,__9_46, llS_S_,Ct. 23_8-6,~_13-2_ 
L.EcL:2_d_56_4_{l9_95), governs this case and requires reversal of the Tenth Circuit's decision. The 
school's drug testing program addresses a serious national problem by focusing upon demand, -
avoiding the use of criminal or disciplinary sanctions, and• relying upon professional counseling and 
treatment. See App. 201-202. In my view, this program does not violate the Fourth Amendment's 
prohibition of "unreasonable searches and seizures." l reach this conclusion primarily forthe reasons 
given by the Court, but I would *839 emphasize several uriderlying considerations, whic.h I - --
unde·rstand to b_e consistent with the Court's opinion. - - --

- . I 

In respect to 'the school's need for the drug testing program, I would emphasize the following: First, 
the drug problem in our Nation's schools is serious fn terms of size, the kinds of drugs being used, 
and the consequences of that use both for our children and the rest of us. See,- e.g., White House -
Nat. Drug Control Strategy 25 (Feb.2002) (drug abuse leads annually to about 20,000 deaths, $160 __ 

- billion in economic costs); Department of Health and Human Services, L. Johnston et al., Monitoring 
_ tl)e Future: National Results on **2570 Adolescent Drug,Use, Overview of Key Findings S (2001) 
- (Monitoring the Future) (more than one-third of all students have_ used illegal drugs before cornpleting 

the eighth grade; more than half before completing high school); ibid. (about 30% of all students use 
- drugs other than marijuana prior to completing high .school (emphasis added)); National Center on 

Addiction and Substance Abuse, Malignant Neglect: Substance Abuse and America's Schools 15 
(Sept.2001) (Malignant Neglect) (early use leadsto later drug dependence); Nat. Drug Control 

- strategy, supra, at 1 (same). _-
Second, the government's emphasis upon supply side interdiction apparently has not reduced teenage 
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use in recent years. Compare R. Perl, CRS Issue Brief for Co'hgress, Drug Control: Internatlonalpqlicy 
and Options CR$-1 (Dec. 12, 2001) (supply sideprograrns accountfor 66% of the federal drug 
control budget), with Partnership for a Drug~Free Am'ericaj 2001 Partnership Attitude Trackin·g Study: 
Key Findings 1 (showing increase in teenage drug use in early 1990's, peak in 1997, holding.steady 
thereafter}; 2000~2001 PRIDE National Summary: Alcohol, Tobacco, Illicit Drugs, Violenceand 
Related Behaviors, Grades 6 thru 12 (Jul. 16, 2002), http:// . . 
www.pridesurveys.com/main/supportfiles/natsumOO.pdf, p.15 (slight rise in high school drug use in 
*B40 2000~2001}; Monitoring the Future, Table 1 (lifetime prevalence of drug use increcising over . 
last 10 years). . . .·. . .•• · .... ·. . .. .. ·. . . _ .. . .·. . . i . 

· Third, .public school systems must find effective ways to deal with this problem. Today's .public 
expects its schools _not simply to teach the fundamentals, but "to shoulder the burden offeeding: 
students breakfast and lunch, offering before and after school>child cc;ire services, and providing . 
medical and psychological services," all in a school environment that is safe and encourages learning. 
Brieffor National Sch_oo_I Boards Association eta I. as Amici Curiae 3-4. See also 8etheLS.chooLOfs_t. 
No. 403 v; Fraser; 478 U.S. 675, 681, 106 S.Ct. 3159, 92 L.Ed.2d S49 (1986) (Schools" 'prepare 
pqpils .for citizenship in the Republic [anclJ inculcate the habits and manners of civility a's values in 
themselves conductive to happiness and as indisperisable to the practice of self-government in the· 
community and the nation' ")(quoting C. Beard & M. Bea'rd, Ne.w Basic History of the Unite,d States 
228 (1968)). Thelaw itself recognizes these responsibilities with the phrase in loco parentis-- a 
ph~ase that draws itsiegal force primarily from the needs of younger students (who here are 
necessarily grouped together with older high·school students). al'.ld which reflects, riot that.a child or 
adolescent lacks an interest in privacy, but that a chi.Id's or adolescent's school-related privacy 
interest, when compared to the privacy interests ofan adult, has different dimensions; Cf. 'L_e_[flQQiQ,_ 
s_upta,~_!':lt~-65.~b-65.S,_1l5 __ S_.Ct_,__23.8-6 ... _ A public school system that fails adequatelyto ca/ry out its · · 
responsibilities may well see parents send their children to private or parochial school instead--with 
~el.P ~~r~.m-:the· stat~ .. : se-e Z.elm~il.·.~v.! SimmonS-:-_Hqrris; _9_r7_tf;~ __ .5$:6-J1.s_. __ 6_3_9_,~l2-~.: ... S"~ .. Ct.~.: .. '. .. 246.0.J?~.;f.5:.3_·, · -,_, 
L.Ed,2d 604. . . . . . 

Fourth, the program at issue here seeks. to discourage dem.and.for drugs by c:hanging the $chool's 
environment ih order to combat the single most important factor leading schoolchildren to take drugs, 

. pamely; peer pressure. Malignant Neglect 4 (students "whose friends use illicit drugs are mOre than . 
· io times likelier to use illicit drugs than those whose friends do not"}. It offers the adolescenta ·, · 
nonthreatening *841 reason to decline his friend's drug-use invitations, namely, that he. intends. to 
play basebaU; participate in debate, join the band, or erigage in ahy one of half·a.dozen useful,.·· 
interesting, and important activities. . .. 

II 
In respect to the privacy-related burden thatthe drug testing program imposes' upon students, I 
would emphasizetheJollowing: First, not everyone would agree **2.571 withthis Court's . .. 
charact~rizatioh of the privacy-related significanc:e of urine sa'mpling as" 'negllgible.'"-Ante, at 2566 
(quotingVemonia, 515 U.S., at 658, 115 S.Ct. 2386). Some fa1d the proced.ure no more intrusive 
than a routine medical examination; but others are seriously embarrassed by the heed to provide a.· 
urine sample with someone listening "outside the closed restroom stall," ante, at 2566. When trying ·. 
to r~solve this kind of close question involving the. i·nterpretation of constitutional.values, l b_~lieve it 
importantthat the school board provided an Opportunity for the airing of these differences' at public 
meetings designed to give the entire community "the opportunity to be able to participate" in · .. · • 
developing the drug policy. App. 87. The board used this democratic, participatory processto uncover.: 

.. and.to resolve-differences, giving weight to the fact that the process, in this ih$tance, revealed little,· 
if any; objection to the proposed testing program. . . . • . .· . . .. ' .·• 
Second; the testing program avoids subjecting the entire school to testing. And it reserves an option 
for a conscientious objector; He can refusetes · ·while pa in · onparticipation)thatis 
serious,but less severe than expulsion from the school. · · · 
Third, a contrary reading of the Constitution, as requiring "indiyidualized suspicion" in this public .· 
school context, could well lead schools to push the bound~fries of "individualized suspicion"to its outer. 
limits, using subjective criteria that may "unfairly target members.of unpopular groups," ante, .at ·. 
2568~2569, or leave those whose behavior is slightly abnormal *842 stigmatized in the mJnds of 
others. See Belsky, Random vs. Suspicion-Based Drug Testing in the Public Schools-.:A Surprising Civil 
1.Jb.~rties Dilemma, 27 Okla. City U.L.Rev.._1, 20_~_21 (f.ortb~omlo.9.2.0_Q__2J_ (listing court-approved fac:tors 
justifying suspicion-based drug testing, including tiredness; overactivity, qUietness, boisterousness, 
sloppiness, exc;essive meticulousness, and tardiness). If so, direct appliccition of the Fourth 

http://web2.westlaw.com/result/documenttext.aspx?cfid=1&rltcib=CLID _DB379245&vr=2.:·. 5/24/2005 



122 S.Ct2559 Page 11 of 17. 

Amendment's prohibition against "unreasonable searches and seizures" will further that Amendment's 
liberty:cprotecting objectives at least to the same e.xtent as application of the mediating "i.ndividualized 
suspicion" test, where, as here, the testing program is neither criminal nor disciplinary in nature. . . . * * * . . . . 
I cannot know whether the school's drug testing program will work. But, in my view, the Constitution 
does not prohibitthe effort. Emphasizing the considerations I have mentioned, along with others to 
which the Court refers, I conclude thatthe school's drug testing program, constitutionally speaking, is 
not"unreasbnable." And I join the Court's opinion. · · · · · - · -

', .. . ' ' ·,. ·. 

Justice O'CONNQ~, with whom Justice SOUTER joins, dissenting. .. . 
·I dissented in \ler.noni?J.St:;f]QQ/..Ql$L_4ZLv_,_!1C1-on,_515JJ,S. 646,_U.5.S.Ct_-2_386,_U_2J .• Ed.2_d 564 
(J,,99.5}, and continue to believe that case was wrongly decided. Because llemPnig_ is now this Court's 
precedent, and because I agree that petitioners' program fails even under the balancing approach 
adopted in that case, I join Justice GINSBURG's dissent. . . . . .. 

Justice GINSBURG, with whom _Justice STEVENS, JUSTICE Q;CQNNOR, and Justice .SOUTER Join, 
disser;iting. . . . . . . 
Seven years ago, in ller.noni?J,St:;/JQQ/.Q§t. 4)']y.Ac_too~_5_l5. U~.S_. __ 646, __ ll5 __ S.C1._23_8_6_,__l32 L.E,d_.2d . 
564 ( 1995), this Court determined that a school *843 district's policy of randomly testing the. urine of 
its student athletes for illicit drugs did not violate the Fourth Amendment. In so ruling, the Court . 
emphasizedthatdrug use "increase[d] the risk of sports--related injury" and that Vernonia's athletes 

· were the "leaders" of an aggressive local ndrug culture'' that had reached " 'epidemic proportions.' " 
Id,,._aL64.9.,_:_U5_S,_Ct.,-2386. Today, **2572 the Court relies upon .Ve.rn_onia to permit a school district.· 
with a <;!rug. problem its superintendent repeatedly described as. "not ... major," see ,A;pp.180, 186, 
191, to testthe urine of an academic team member solely by reason of her participation in .a 
nonathletic,·competitive extracurricular activity-'-participation assdciated with neither special dangers 
from, nor particular predilections for, drug use. . . · 
"[T]he legality of a search. of a student," this Court has instructed, "should depend simply onthe· 
reasonableness, under all the circumstances, ofthe search." New Jersey v. t.L.0-4._469 U.S. 325J4l, 
J_05_$_._Ct_Z3_3.,_8_3__L.J:;:d,_2d_Z2_Q_Jl985J. Although " 'special needs' inhere in the public school context," 
see ante, at 2564 (quoting Vernoniq,_5_lS __ U.,_$_,_,_aL6_5.3.,_l15 S,,_Ct_._2J_8_6J,_ those needs are not so 
expansive or malleable as to render reasonable any program of student drug testing a school.district .· 
elects to, install. The particular testing program upheldtoday is not reasonable; it is capricious, even 
peryerse: Petitioners' policy targets for testing a stu.dent population least likely to ,be .at risk.from iilicit 
drugs and their damaging effects. I therefore dissent. 

'.) 

.. A 
A search unsupported by probable cause nevertheless may b_e consistent with the Fo:urth Arnendment 
"when special needs, beyond the norrnal need fbr Jaw enforcement, make the warrant and probable­
cause requirement impracticable.n Griffin v. Wisconsin, 483 U.S. 868. 873; 107 S'.Ct. 3164, 97 
_L.Ed.2d 709 (j98_Zl (internal quotation marks omitted). Tn ~rnonl?l,_ this Court made cle9r that "such 
'special needs' ... exist in the public school context." *844 5l5 __ U_,_5_._d:lt.653,_J_15 S_.Ct,__2_3-86 (quoting 
Griffin,__ 483 U.S., at 873, 107 S.Ct. 3164L The Colirt observed: · .· . .. · · .. • · 
"[W]hile children assuredly do not 'shed their constitutional rights ... at the schoolhouse gate(' Tinkec 
v. Des Moines Independent Communitv School Dist., 393 U.S. 503 1 506, 89 S.Ct; 733 .. 21 L.Ed.2d 731 
(19_69}, the nature of those rights is what is appropriate for children in school .... Fourth Amendment, 
rights, no less than First and. Fourteenth Amendment rights, are different in public schools than 
elsewhere; the 'reasonableness' inquiry cannot disregard the schools' custodial and tutelary 
respqnsibility for children." 5_L5_U,S:,_,__gL65.5=656,ll5'S,CL2386 (other citations omitted). 
The Vernonia Court concluded that a public school district facing a disruptive and explosive drug 
abuse problem sparked by members of its athletiC'teams had "special needs" thatjustified 
suspicionless testing of district athletes as a condition of their cithletic participation. 
This case prese~ circumstances dis positively .different from. those of Vernonia,, True, as the C9urt .· 
·stresses, Tecumsell students part1c1patlng In competitive extracurriculcir activities other than athletics 
share two relevant characteristics with the ~thletes of Vernonia. First, both groups attend public 
schools. "[O]ur decision in Vernonia,_" the Court states, "depended primarily upon_ the school's .. · 
custodial ~esponsibility and authority." Ante, at 2565; see alsoantei at2570 (BREYER, J., concurring) 
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(school districts act in loco parentis). Concern for student health and safety is basic to the school's 
ca retaking, and it is undeniable that "drug use carries a variety of health risks for children, induding 
death from overdose.'' Ante, at 2568 (Tajp[ityJJpjnion),. ··. . , . , .. ·.· . 
Those risks, however, are present for all schoolchildren: Yerndnia. cannot be read to en,dorse invasive 

.• arid suspicionless drug testing of all students upon any evidehceof drug use, solely because drugs 
jeopardize the life arid health of those who use them~ Many children, like many'adu>lts, engage *845 · 
in dangerous activities on their own time; that the children are enrolled in school scarcely allows 
governrnent to monitor all **2573 such activities. ifa studenthas·a reasonable subjective 
expectation of privacy in the personal items she brings to school, see T.L. 0.~469~U....S.,_,_at 338.-:.339~ 
.105 S.Ct. 733. surely s.he has a similar expectation regarding the chemical composi'tion of her urine .. 
Had the Vernonia Court agreed that public school attendance, in and of itself, permitted the State>to 
test each student's blood or urine for drugs, the opinion in k".emonia_could haye saved many words.· 
See, e.g., .5_J5 U.S.,,, at 662, 115 s~ct. 2386 ("[I]t must not be lost sight of that [the Vernonia $cho9I 
·District] program is directed ... to drug use by school athletes, Where the risk of immediate physical , 
harmto the drug user or those with .whom he is playi[:lg his sport is particularly high."):· 
The second commonality to which the Court points is the voluntary.character pf both interscholastic 
athletics and other competitive extracurricular activities. "By choosing to 'go out for the . .· . 
team,' [school athletes] voluntarily subject themselves to a degree of regulation even higher than· 
thatimposed on students generally:'' Id,,,.at.6.5Z,~1J,5,S .. C:L2386. Comparably, the Courttod;;iy 
observes," students who participate in competitive extracurricular activities voluntarily subject 
themselves to" additional rules not applicable to other.students. Ante, at 2565..:2566. 
The co'h-1parison is enlightening. While extracurricular activities are "voluntary" in the sense that they 
are not':required for graduation/they are part of the school's educational program; for that reason, 
the petitioner (hereinafter School District) is justified in expending public resources to make them 
available. Participation in such activities is a key component ofschool life, essential in reality for 
students applying to college, and, for all participants, a significant contriputorto the breadth and 
quality of the e.ducational experience. See Brief for Respondents 6; Brieffor American Academy of 
Pediatrics et aL as Amici Curiae 8-9. Students *846 "volunteer" for extracurricularpursuits in the 
same way they might volunteer for honors classes: They sub]ectthemselves to additional . 

· require.ments, but they do so i.n order to take fUll advantage ofthe education offered them. Cf; L~eJt_,_ 
..Welsma11,.5Q5.U •. S..5ZZ,.~59.5,ll2.,S,ct.264.9,_12QJ,,,!;d2.d_46Z(l992) ("At.tendance may not be 
required by official decree, yet it is apparent that a student is not free to absent herself from the 
graduation exercise in any real sense of.the term 'voluntary,' for absence would require forfeiture of . 
those intangible benefits which have motivated the student through youth ar]d.all her high school 
years.''·). · . · · : · · · · 

Voluntary participation in athletics has a distinctly different dimension: Scho'ols regulate student 
athletes discretely because competitive school sports by their nature require communal undress and, 
more important, expose st.udents to physical risks that schools· have a duty to mitigate. For th every 
reason that schools cannot offer a program of competitive .at.hletics without intimately affecting the 
privacy of students, ..Vernoal<J reasonably analogized school athletes.to "adults who choose.to 
participate in a closely regulated industry." 515 U.S., at 657.'115 S.Ct: 2386 (internal· quotation 
marks omitted). l.ndustries fall within the closely regalated category when the nature of their 
activities requires substantial government oversight. See, e.g., Unite.d.States_1t.J3Lswelt~0.6 ·lJ.?,; . 
.3_11_,_~3.15-316, 92 S.Ct. 159_3, 32 l.,.Ed.2d __ 87 _(1.9ZZ}. Interscholastic athletics similarly require close 
safety and health regulation; a school's choir, banq, and academic team do n.ot. _ 
In short, Vernonia applied, it did not repudiate, the principle that "the legality of a search of a student 
should depend simply on the reasonableness, under all the. circumstances, of the search." J,L.,Q,, 4J:>9 
U.S., at 341, 105 S.Ct. 733 (emphasis added). Enrollment iii a public school, and election to 
participate in school activities beyo,ru;l the bare minimum that the curriculum, requires, are indeed 
factors ~elevant **2574 to reasonableness, but they (jo noton their OWFl justify.intrusive, ' 
suspicion less searches. k"enwnL~ accordingly, did not rest upon these *847 factors; instead, the " 
Court performed what today's majority aptly describes .as a "fact-specific balancing," ante, at 2565. 
Balancing of that order, applied to the facts now before the Court; should yield a result other than .the 
o.nethe Court announces today: · 

B 
,Vernonia initially considered "the natur:e of the privacy interest upon which the search [there] at issue 
intrudeJdJ. "• 515JJ.S,,,_a.t E>54,Jl5 .. S,ct.23.8-6 .... Th.e Court emphasized that student.athletes' 
expectations of privacy are necessarily attenuated: 

' 

. ' . ' . . ' 

http://web2;westla:w.com/result/docurnenttext.aspx?did=l&rltdb=CLID _ DB379245&vr=2... 5/24/2005 



' . 
•,' 

122 S.Ct. 2559, Page)3of17 

- > '. :·'. ' - - • •• - .. -.- - ·" - ·:. :'.. • ' ·' 

''Legitimate privacy expectations are even less with regard to student athletes. School sports ~re not 
for the bashful~ They require 'suiting up' before ,each prac:tice orevent, and showering and changing 
afterwards. Public school locker rooms, the usual sites for these activities, are not notable for the 
privacy they afford. ,The locker rooms in Vernonia are typical: No in,dividual dressing rooms are 
provided; shower heads are lined up along a wall, unseparated by any sort,of partition or curtain; nof 
even all the toilet sta,lls have doors .. .; [T]here is an element of communal undress inherent in athletic ,', 
participation.'' IcLaLE?_5Z, __ lJ5$,._CL2_38§ (internal quotation marks omitted). _ , .• , , 
Competitive extracurricular activities other than athletics, however, serve students of all manner: the 
modest and shy alorig with the bold and uninhibited. Activities of the kind plaintiff-respondent Lindsay 
Earls pursued--choir, show choir,' marching band, and academic team--afford opportunities to gain 
self-assurance, to "come to know faculty members in a less formal setting than the typical, , 
classroom/ arid to acquire "positive social supports and networks [that] pl(lY a critical role in periods 
of heigl)tened stress." Brief for American Academy of Pediatrics et al. as Amici- Curiae 13. -
On "occasional out-of-town trips," students like Lindsay Earls "must sleep together in communal 
settings and use *848,communal bathrooms." 242 F.3d 126411275 (C.A.10 2001). But those 
situations are hardly equivalentto the routine communal undress,associated,with athl~bcs; the 
School District itself admits that when such trips occur, "public-like restroom faCilities," which 
presumably include enclosed stalls, are ordinarily available for Changing, and that "more modest 
students" find other ways to maintain their privacy. Brief for Petitiol)ers 34.1El'i1J · · 

' ' 

ENi._ According to Tecumseh's choir teacher, choir participants who_ 

chose not to wear their choir uniforms to school on the days of competitions could change. 
- either in "a rest room in a building" or on the bus, where "[m]any of them have figured 

, out howto [change] without having [anyone] ... see anything." 2 Appellants' App. in No.-. 
00-6128 (CA10), p. 296. . , ,, 

Afterdescribing school athletes' reduced expectation of privacyfthe Vernoni~ Court turned to "the. 
character of the intrusion ... complained of." 515 __ U_,,_S__~__at658_,_115 S.Ct.2J_8~ Observing that 

, students produce urine samples in a bathroom stall with_ a coach or teacher outside, V:eDton/e1typed 
the privacy interests compromised by the process of obtaining samples "negligible." Ibid. As to the 
required pretest disclosure of prescription medications taken, theCourt assumed th,at "the School 
District would have permitted [a student] to provide the requested inforrn9tion in, a confidential 
manner--for example, in a sealed envelope delivered to the testing lab." Id,,; at660, 115 s.~C:L2J8§, 
On that assLJmption, the Court concluded thatVernonia's athletes faced no significant in\iasion of 
privacy. 
In this case, however, Lindsay Earls and her parents allege thatthe School District handled persona'! 
information collected under the policy carelessly, with little regard for its confidentiality; Information,. 
about **2575 students' prescription drug use, they assert, was routinely viewed by Lindsay's choir 

, teacher, who left files containing the information unlocked and unsealed, where others, including 
.students, could see them; and test results were given outto all activity sponsors whether or notthey 
had a clear "need to know." See *849 Brieffor Respondents 6, 24; App. 105-106, 131. But see id., 
at 199 (policy requires that "[t]he medication list shall be submitted to the lab in a sealed and 
confidential envelope and shall not be viewed by district employees''). __ _ , , ., 
In granting summary judgment to the School District~ the District Court observed that.the District's 
"[p]olicy expressly provides for confidentiality of test results; .and the Court must assume that the 
confidentiality provisions will be honored." 115 F.Supp.2d 1281, 1293 (W.D:Okla.2000). The 
assumptiOn is unwarranted. Unlike Vernon@~ where the District Court held a bench trial_ before ruling/ , 
.in the School District's favor, this case was decided by the District Court on summaryjudgment. At , 
that stage, doubtful matters should not have been resolved in favor of the judgment seeker. S~e 
Unltec;LS_tg_te_sc_'L_fliebofd, Inc., 369 U.$. __ E?_54, __ 65:5,_I:t2_S.ct-9_9J_,_lLLJ;d.;2_d tZ60_9921 (per cur;iam) 

. ("On summary judgment the inferences to be drawn from the underlying facts contained in 
[affidavits, attached. exhibits, and depositions] must be vie,wed in the light most favorable to the party·· 
opposing-the motion."); see also lQACb_<:;lII~sAJ_gJl_Wrigbt,_8rthI.LLR.J:1iller,_&M9ry_Kay_Kgne 1 Iec::ler9I. 
Practice and Procedure§ 2716,_QQ,_274-277 (3d e_d_,,1998.}. 
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. Fin~lly, the "nature, and immediacy of the governmental concern;" Vernonia, 515 U.S., at 660, 115 
~_._C_t, __ 2_3_8_9_, faced by the Vernonia School District dwarfed that confronting Tecumseh administrators; 

. Vernoni.a initiated. its drug testing policy in response to an alarming situation: 11 [A] large seg!nent of 
the student body, particularly those involved in interscholastic athletics, was in· a state of rebellion ... 
fueled by alcohol and drug abuse as well as the student[s'] misperceptions'about the drugculture;i' 
Id., at 649, 115 S.Ct. 2386 (internal quotation marks omitted). Tecums·eh, by contrast, repeatedly 

·reported to the Federal Government during the period leading up tothe adoption of the policy that. 
"types of drugs [other than alcohol and tobacco] including controlled dangerous substances, ·are 
presentjin the schools] but have not identified themselves as mc:ijor problems at this time.". 1998-
1999 Tecumseh *850 School's Application for Funds under the: Safe and Drug-Free Scho<;>ls and · 
Communities Program, reprinted at App. 191; accord, 1996~1997 Application, reprinted. atApp.186; 
1995-1996 Application, reprinted at App. rno.[FN.2]As the Tenth Circuit observed, "without a 
·demonstrated drug abuse problem among the group being tested, the efficacy of the Disfrict's 
solution to its .perceived problem is ... greatly diminished." 242 F.3d, at 1277.; · . , . ·,.. ". . : '' ·- . ···--·····--- --- - ---- --··---·- -·· ·-····---·-:-· - :·· 

EN:2,_ The Court finds it sufficient that there be evidence ofsome drug use· in TeCumsehis 
schools: "As we cannot articulate a threshold I.eve! of drug use that would.suffice to 
justify a drug testing program for schoolchildren, we refuse to fashion what would in 
effett be a constitutional quantum of drug· use necessary to show a 'drug problem.'" 
Ante, ·at 25.68. One need not.establish c:i bright,-line "constitutional_ quanturn of drug use'', 
to recognize the relevance of the superintendent's reports characterizing drug use 
among Tecumseh's students as "not ... [a]major proble[m]," App. 180, 186; 191. 

The Sch,ool District cites Treasury Employees v. Von Raab, 489 U;S. 656, 673-674, 109 s.ct. 1384, 
103 L.EcL2d' 68_5_J198_fil, in which this Court permitted random drug testing of customs agents 
absent "any perceived -drug problern among Customs.employees," given that "drug abuse is ohe of 
the n::rostserious problems confronting our society today/' See also SkinneLJl,_Raifwq_y_JabQ[ ·- . 
Ex_e_c;utjv_e_s~_AssiJ.,_--'489_U_.S__,___602, 6Ql, __ c:i_ndn':-J,to9S.Ct,_J4Q2,:JQ,J_L.,_l;:_d,2<:J 6.3-9{J9_8-9). (upholding 
random'drug and alcohol testing of railway employees:based upon industry-**2576 wide, rather · 
than railway-specific, evidence of drug and alcohol problemsr The tests in.Y'QD_Rga_b and Rqflwa_y 
Labor Executives, however, were installed to avoid enormous risks to the lives and limbs of others, 
not .dominantly in· response to the health risks to ~sers invariably. present in anycase of drug .use. 
See. _k'Qn_Rctctb,,489,_U .. S.,9t_6Z4,_JQ9_S . .CtU8-4 (drug use by c.ustoms agents invplved in dn1g ·-··-
interdiction creates "extraordinary safety and national securjty hazards''); Railway Labor Executives, _ 
4$9 l,J,_S_,,_at6 __ 28_'--'lQ9_$",Ct,_J.4Q2 (railway operc:itors "discharge duties fraugtit with .such risks· at injury 
to others that even a momentary lapse of attention can have disastrous consequences"); see *ss1 
also Ch.and/er v. Miller, 520 U.S. 305, 321. 117 S.Ct.1295_, 137 L.Ed.2d 513 (1997)'(''Von Raab must · 
be read in itsunique context"). _ - - ._ - .· . ; · · __ . · - - · 
Not only did the Vernonia and Tecumseh districts corifrontdrug problems of distinctly different 
magnitudes, they also chose different solutions: Vernonia limited its policy to athletes; Tecumseh 
indiscriminately subjected to testing all participants in competitive extracu~ricular activities. Urging 
that "the safety interest furthered by drug testing is undoubtedly substantial for-all children, athletes 
and non.athletes alike," ante, at 2568, the Court cuts out an element .essential to the Vernonia 

·judgment. Citing medical literature. on the effects of combining illicit drug use with physicaLexertion, 
the Vernonia Court emphasized tliat "the 'particulardrugs screened by [Vernonia's]Policy h'ave been 
demonstrated to pose substantial physical risks to athletes." 515 U~at 662,__1J_5. __ $..Ct._23_$_6_;_ see 
also Ld;, __ ;;i_L6_66_,JJ_5S,_Ct.2-386 (GINSBURG, J., concurring) (V.emQnJg,_ limited. t.o "those seekingto 
engage with others in team sports"). We have since confirmed that these. special risks.were necessary 
to o~r decision in V.ernQn[q_,See CliiJ.ndJer,5.2Q_U,_$,,_;;it317, __ llZ.S.CtJ-295 CV.emonl~ ''.emphasized 
th.e Importance of det~[ring drug use by schoolchildren and the risk of injury a drug-using student 
athlete Caston himselfa-nd1nose engage.cl with him on tl1e playi11gfiercl"); see also 'Ferguson v._ . 
Cb_q__rfeStQn,_532 __ U, S~_Ji7, 8], _12 ~~1:21LL14_9 _LEd.2d--20SmOJ_) (Kl: f\lN EDY, J., conc:urri[1g)' '' 
(Verrionia's policy had goal of" '[d]eterring drug use by our Nation's schoolchildren,' and particularly . 
by student-athletes, because 'the risk of immedia.te physical harm to the drug user or those with -
Whom he is playing his sport is particularly high'") (quoting Vernonia, 515 U.S., at 661-662, 115 

, ' ' .-· . . . ' . . . . . . : • . ,,>· 

. . . , 
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S.Ct. 2386). . . 
At the margins, of course, no poliCy of random drug testing is perfectly tailored to the harms it.seeks 
to address; The School· District cites the dangers faced by members of the band, Who must "perform 
extremely precise routines with heavy equipment and instruments in close proximity to other 
students," and by Future Farmers of America, who *852 "are required to individually control and 
restrain animals as large as 1500 pounds." Brief for Petitioners43. For its part, the United States 
acknowledges that "the linebacker faces a greater risk of serious injury if he takes the field under the 
influence ofdrugs than the drummer in the halftime ba_nd," but parries that "the risk of injury to a 
student who is under the influence of drugs while playing golf, cross country, or volleyball (sports 

·covered by the policy in Vernonia) is scarcely any greater than the risk of injury to a student< ... 
handling a 1500-pound steer (as [Future Farmers of America] members db) or working withcutlery or 
other sharp .instruments (as [Future Homemakers of America] members do)." Brief for United Sta,tes 
as Amicus Curiae 18. Qne can demur to the Government's view of the risks drug use poses to golfers, 
cf. BGltiovr,Ioc ... v .. .fvlt:trtin,_.532JJ,.s ... _66J,68Z.,J21 s •. Ct..l8.79,J49 .. L.fat2.d.9Q4.(2_Q_QJ) ("golf is a·· 

·low intensity activity"), for golfers were surely as marginal among the linebackers, sprinters, and· 
basketball players targeted for testing in Vernonia as steer-handlers are among the choristers, · 
musicians, and academic-team members **2577subject to urinalysis in Tecumse.h. [FN3] 
Notwithstanding nightmarish images of out-of-control flatware, .livestock run amok, and colliding 
tubas disturbing the peace and quiet of Tecumseh, the great majority of st.udents the School District 
seeks to test in truth are engaged in activities that are· not safety sensitive to an unusual degree. · 
There is a difference between imperfect tailoring and no tailoring at all,. 

' ' ' 

EN3_._ Cross-country runners and volleybail players, by contrast, engage in ~ubstantial 
physical exertion. See Vernonia School Dist. 47J v.Acton, 515 U.S. 646, 663,115 S.Ct. 
2.3.~ 132 L_~Ed_.2-.cl264JJ995l (describing special dangers of combining drug use with. 
athletics generally). ' · 

' ' 

The Vernonia district, in sum, had two good r~asonsfprtesting athletes: Sportsteam members faced 
special health risks and they "Were the leaders of the drug culture." Vernonia; 515 U.S., at6491 HS 
s._Ct .. 2,38.6. No similar reason, and no other tenable ju·stification; explains Tecumseh's deci.sicin to · 
target *853 for testing a.II participants in every competitive extracurricular activity. See Chandler, .· ·· 
52Q..Jl"S .... ,. . .aLlJ2, __ Ll,L.S._Ct.._J2.9~ (drug testing candidates for office held incompatible with Fourth 
Amendment because program was "not well desig.ned to identify candidates wh.o violate antidrug · 
laws").. · . · . . .. · · . . · .. ·. . 
Nationwide, students who participate in extracurricular activities are significantly less likely to develop · 
substance abuse problems than are their less-involved peers. See, e.g., N. Zill, C. Nord, & L. Loomis, 
Ado.lescentTime Use, Risky Behavior, and Outcomes 52 (1995) (tenth graders "who reported 
spending ncitime in school-sponsored aCtivities were .:. 49 percent more likely to have used drugs" 
than those Who spent 1-4 hours per week in such activities). Even if students might be deterred from 
drug use in order to preserve their extracurricular eligibility, it is at least as likely that•other students 
might forgo their extracurricular involvement in order to avoid detection of their drug use. 
Tecumseh's policy thus falls short doubly if deterrence is its aim: It invades the privacy of students 
who need deterrence least, and risks steering students at greatest risk for su.bstance abuse away 
from extrarnrricular involvement that potentially may palliate drug problems. ffN4] · 

.. ·. fc.N4, The ,Court notes that programs of individualized suspicion, unlike those using, 
random testing, "might unfairly target members of unpopular groups."Ante, at 2568-

.. 2569; see also ante, at 2571 (BREYER, J. 1 concurring). Assuming, arguendo, that this is 
· so, the Schoo!District here has not exchanged individualized suspicionfor random · 
testing. It has installed random testing in addition to, rather than in lieu of; testing "at 
ariy time when there is reasonable suspicion." App; 197, • 

To summari:ze, this case resemble~ Vernonia only in tha~ the School Distr,icts in. both cases 
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Conditioned engagement in activities ·outside the obligatory curriculum on random subje<:t'ion·to: 
u'rinalysis. The defining characteristics of the two programs, however; are entirely dissimilar. The 
Vernonia district sought to test a subpopulation of students distinguished by their reduced expectatiOn 
of privacy / their special *854 susceptibility to drug-related injury, and their heavy involvementwith 
drug use. Tt]e Tecumseh-district seeks to test a much larger popul·ation associated with none of.these 

.factors. If does so, moreover, without carefully safeguarding student confidentiality and wi .. thout ... ·· 
. regard tb the program's uritow.ard effects. A program so sweeping is not sheltered by Ve.rnoaia) its 
.unreasonable reach renders it impermissible under the Fourth Amendment. · . . . . . . . .'II 

Ipchandler, this Court inspected "Georgia's requirement that candidates for state office pass a drug 
. test:'.; we held that the requirement "d[id] not fit within the e;losely guarded category of 

constitutionally permissible suspicionless·searches."· siO.lJ.S .. 1at309,JJ7 .. S.C(~.1295·. Georgia's 
testing prescription, the record showed, **2578 responded to no "concrete danger,'' id,_,__.au19;J17 
S.X;t.:_12.95, was supported by no evidence of a particular problem, and targeted ,a group not involved 
in "high-risk, safety- sensitive tasks," id., at 321-322; 117 S.Ct; 1295. We concluded: . · 

· "Wh·at is left, after dose review of Georgia's scheme; is the imag~the State seeks to proJec;t; By 
requiring candidates for publit office to submit to drug testing, Georgia displays its commitment to 
the struggle against drug abuse .... The need revealed, in short, is symbolic, riot 'special,' as that 
term draws meaning frOm our case law . . L. · •· . · .. · . . .···.. _·· .... · . 
Close review of Tecumseh's policy compels a similar conclusion. That policy was not shown _to 
advance the " 'special needs' [existing] in,lhe public school context [to maintain] ... swift ahd : .· ... 
informal disciplinary procedures ... [and]order in the sthools,"Vernonia, 515 U.S.; at 653, 115 5.ct,.< 
2.186 (internal quotation marks omitted).-see supra, at 2573-2574, 2S75-2577, What is left is the 
School District's undoubted purpose to heighten awareness of its abhorrence of, and strong stand 
against, drug abuse. But the desire to augment communication *855 of this m·essage does ·not trump 

. the right of persons-~even of children within the schoolhouse gate:,-to be "secure in thei.r persoris ... ,-
_again.st unreasonable searches and seizures." U.S. Const.,AmdL:4. .. . -.. . · 
In Cb.<Jndler,, the Court referred to a path marking dissenting opinion [n which ''Justice Brandeis 
recognized the importance of teaching by example: 'Our Government is the potent, the omnipresent 
teacl:1er. For good odor ill, it teaches the whole people by its example.' II 520 U.S., at 322~ 1i 7 S.Ct. 
1295 (quoting Qfmstead_v..c.lJ.nltedSUte5_,,_2,7] __ JJ,_S_,Aj8,4$5., . .4.8S,CtL.56_4, Z2 L__.Ed, 944(J9:28J), ... 
Th.afwisdom .sho.uld guide decisionmakers in the instant case: The governmentisnowhere:more a·. 
teacher than when it ru'ns a public school. . . . . . · - .•. · •.. 
It is a sad irony that the petitioning School District seeks to justify its edict h.ere by trumpeffng "the 
schools; custodial and tutelary responsibility for children." 1"e.monL<;l, __ 5._L5:U_ ... S_,,_.:_at 656,_115 S.Ct. 

· 2386. In regulating an athletic program or endeavoring to combat an exploding drug epidemic, a 
sc"hqol's custodial obligations may permit searches thatwould otherwise unacceptably abrid~~ .. · 
students' rights; When custodial duties are not ascendant, h·owever, schools' tutelary obligations to 
their students require them to "teach by example" by avoiding symbolic measures that diminish 
constitutional protections. "That [schools] are educating the young for citizenship is reason for . 
scrupulous protection of Constitutional freedoms of the individual, if we are nof to strangle the free . 
. mind at its source and teach youth to discount important principle,s of our government as mere 
platitudes.'' ·wes.LVJrginL<J.:Bd.ot.t;.cLv.._B_a.rnette,.~319~lJ .. S._62.4,Ji3Z,63S,Ct.i1Z81 8ZJ..~ ... Ed,J628 
(1943J. 

* * * 
For: the reasons stated, I would affirm the judgment of the Tenth Circuit declaring the testing policy at 
issue unconstitution.~I. · ·.· · · · 
U;S.,2002. . .. . . , ... , . . 
Board of Education of Independent School District No; 92 of Pottawatomie-County v. Earls. 
536 U.S. 822, 122 s.ct: 2559, 153 L.Ed.2d 735,70 USLW 4737,·16.9 Ed. Law Rep. 79, 02 Cal. Daily 
Op. Serv. 5761, 2002 Daily Journal D.A.R. 7275, 15 Fla. L. Weekly Fed. s 483 
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. _bi5Walker L. CHANDLER, 
et al., Petitioners, 

v. 

Zell D. MILLER, Governor 
of Georgia, et al. 

No. 96-126. 

Argued Jan. 14, 1997. 

Decided ·April 15, 1997. 

Candidates for high office in Georgia 
brought action challenging constitutionality 
of statute requiring candidates to submit to 
and pass drug test to qualify for state office. 
The United States District Court for the 
Northern District of Georgia, Orinda D. Ev­
ans, J., denied relief, and candidates appeal­
ed. The Eleventh. Circuit Court of Appeals, 
73 F.3d 1543, affirmed, .and certiorari was 
granted. The· Supreme· Court, Justice Gins­
burg, held that Georgia's requirement that 
candidates for state office pass drug test did 
·not fit within closely guarded category of 
constitutionally . permissible suspicionless 
searches. 

·Reversed .. 

Chief Justice Rehnquist filed dissenting 
O]Jinion, 

1. Searches and Seizures'<??37. 
· Fourth Amendment's rei:;traint ·on gov­

ernment conduct generally bars officials from 
undertaking search and seizure absent indi­
vidualized suspicion. U.S.C.A. Const.Amend. 
4: 

2. Searches and Seizures ~78 
Georgia's requirement that candidates 

for state office pass drug test did not fit 
within closely guarded category of constitu~ 
tionally permissible suspicionless searches. 
U.S.C.A. Const.Amend. 4; 0.C.G.A. § 21-2-
140. 

3. Federal Courts ~13.20 
Action challenging constitutionality of 

Georgia statute requiring candidates for 
state office to pass drug test was not ren­
dered moot after election from which action 

arose was held, where one of the candidates 
challenging statute represented that : he 
planned .to run again. 0.C:G.A. § 21-2-140; · 

4. Searches and Seizures ~78 
·Georgia's drug testing requirement for 

candidates for state office, imposed by law 
and enforced by state officials; effected 
"search" within meaning of Fourth and Four­
teenth Amendments. U.S.C.A. Const. 
Amends. 4, 14; O.C.G.A. § 21-2-140. 

See publication Words and P.hrases 
for other judicial constructions and def­
initions. 

5. Searches and Seizures <??78 · 
Government-ordered collection and test­

ing or urine intrudes upon expectations of 
privacy that society has long recognized as 
reasonable; these intrusions are searches un~ 
der .the . Fourth Amendment.. l].S.C.A. 
Const.Amend. 4: 

6. Searches and Seizures <??23 
To . be reasonable under the · Fourth 

Amendment, search ordinarily must b~ based · 
on indiv_idualized suspicion of• wrongdoing. 
u.s.c.A. Const.Amend. 4. 

· 7. Searches and Seizures <??23 
Particularized exceptions to ~le requir~ . 

ing search to be supported: by illdi~idual sus" 
.picion. of wrongdoing are somethneswarrant-­
ed based on special needs, beyond rtormal 
need .for law enforcement. l].S.C:A. Const .... · 
Amend. 4 .. 

' . . 
8. Searches. and Seizures ~23 

whel1 special needs-concerns other · 
thari crime detection-are alleged 1n justifi~ 

·· cation of Fourth Amendment · intrusion: 
courts must undertake context-spedfic inqui, ··· 
rY, examining closely competing private· ·arid .. 
public interests advanced by · parties: 
U.S.C.k Const.Amend. 4: · . 

9. States ~47 
States enjoy wide latitude· to establish·· 

conditions of candidacy for state office, but in 
setting such. conditions, they may not disre- . 
gard basic constitutional protections. 

10. States ~4 7 
St.ate's. power to estabHsh qualifications 

for state offices under: Tenth Amendment 
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does not diminish constraints on state action 
imposed by Fourth Amendment. U:S.C.A. 

·Const.Amends. 4, 10. 

11. Searches and Seizures ~78 

Drug testing method described in. Geor­
gia statute requiring candidates for state of­
fice to pass drug test was not excessively 
intrusive, for purposes of Fourth Amerid~ 
ment ·analysis; statute permitted candidate to 
provide urine specimen in office of his or her 
private physician, and results . of test ,were· 
first given to candidate, who controlled fur­
ther dissemination. U .. S.C.A. Const.Amend. 
4; 0.C.G.A. § 21-2..:.140 .. 

12. Searches and Seizures <&:;;>78 

Proffered special need for drug testing 
· must be substantial-important enough t? 
· override individual's acknowledged privacy 
interests, sufficiently vi.ta! to -- suppress · 
Fourth Amendment's normal requirement of 
individualized suspicion. U.S.C.A. Const:.. 
Amend.4. 

13. Searches and Seizures <&:;;>78 

. picionless search, no matter how conveniently 
arranged. U.S'.C.A. Const.Amend.{. 

Syllabus* 

A Geii'rgia statute - requires candidates 
for designated state offices to certify that 
they. have taken a urinalysis drug test Within 
30 days prior to qualifying for nomination or 
election and that the test result was negative. 
Petitiohers, Libertarian Party nominees for 
state offices subject to- the statute's req\lire~ 
ments; filed this action in the District Court 
abou.t one month before the deadline for 
.submission of the certificates. .Naming as .. 
defendants the Governor and two . officials 
involved in the statute's administration, ii~ti­
tioriers asserted; ·inter alia, that the ·drug 
te'sts violated their rights under the First, 
Fourth, and Fourteenth Amendments to the 
United States Constitution: The District 
Court denied petitioners' motion for a pre-
liminary injunction and . later entered final 
judgment for respondents. Relying on this · 
Court's precedents. sustaining; drug-testing 
programs for student atqletes, ·. Vernonia 
School Dist. 47J v. Acton, 515 U.S: 646, 650, 
665-666, 115 S.Ct. 2386, 23%-2397, 132 
L.Ed.2d 564, Customs SerVice employees,· 
.NatiOnal Treasury Employees Union v. Von 
Raab, 489 U.S. 656, 659, 109 S.Ct 1384, 1387; 
103 L.Ed.2d 685, and railway employees, 
Skinner. v. Railway Labor Executives' Assn., _ 
489 U.S. 602, 608--:613, 109 S.Ct. 1402, 1408- . _ 
1411, 103 L.Ed.2d 639, the Eleventh Circuit 
affirmed, The court accepted as settled law: 
that· the tests were searches, but reasoned 
that, is was true of the drug-testing pro­
grams at issue !n Skinner and Von Raab, the 

Alleged incompatibility.of unlawful ·drug 
use with holding high state office. did not 
establish special need for·- drug testing of 
candidates for state office as required to 
depart from Fourth Amendment's require- · 
ment of individualized suspicion for search; 
there was nq evidence of drug problem 
among state's elected officials,. those officials 
typically did not. perform high-risk, safety­
sensitive 'tasks, and required certification im. -
mediately aided no interdiction · effort. 
U.S.C.A. Const.Amend. 4; 0.C.G.A.. § 21c-:2::-
140. 

· . statute sei'Ved "special need·s," interests oth-

14. Searches and Seizures. e;;.23 
. ·' . 

Where risk to public safety is substantial 
and real, blanket suspicionless searches cali­

. brated to risk may rank as "reasonable." .for 
Fourth Amendment purposes. · U.S.C.A. 
Const.Amend. 4. 

15. Searches and Seizures e;;.37 

Where public safety is not genuinely in 
jeopardy, Fourth Amendment precludes sus-

• The syllabus constitu_tes .no part <?f the opinion of 
the Court but has been prepared by the Reporter 
of' Decisions for the.· convenience of the reader. 

·. er than the ordinary needs of law. enforce- · 
ment. Balancing·. the individual's privacy ex­
pect:J,tions against the State's interest in the 
drugctesting program, the court held the 
statute, as applied fo petitioners, not iricon-. 
sistent with the Fourth and Fourteenth 

· Amendments. 

Held: Georgia's requiremept that candi­
dates for state office pass .a drug test. does. 

. not fit within the closely guarded category of., 

See United States v. Detroit Tirnbq & Lumber Co,, 
200 U.S. 32 l, 337, 26 S.Ct: 282, 287, 50 L.Ed. 

- 499. 
·(:. 
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·constitutionally permissible suspicionless 
searches. Pp. 1300-1305. 

·drug u'se dra~s . into questfon an official's . 
judgment and integrity; jeopardizes the dis­

(a) It is uncontested that Georgia's charge of public functions, including antidrug 
drug-testing requirement, imposed by law ·. law enforcement efforts; and undermines 

.·and enforced by state officials, effects a public confidence and trust in elected . offi-· 
search within the meaning of th.e Fourth and cials. Notably lacking in respondents' p~e~ 
Fourteenth Amendments. The pivotal ques- sentatiOn is any>indlcation of a concrete dan~ 
tion here is whether the searches are reason-. ger de.mantling departure from the Fourth. 
able. To be reasonable under the Fourth Amendment's main rule. The statute was 
Amendment; a search ordinarily must be ·not enacted, as respondents concede, in re­
based on individualized suspicion of wrongdo- sponse to any fear or suspicion of drug use 
ing. See Vernonici, 515 U.S., at 652-£53; 115 by state officia:Is. A demonstrated problem 
S.Ct., at 2391. But particularized exceptions of drug abuse; while not in all cases neces-
to the ~ain ru\e are sorrietime~j~JBwarranted sary .to the .. validity of a testing regime; see · · 
based on "specfa! needs, beyond the normal Von Raab, 489 U.S., at 673~675, 109 S.Ct.; at 
need for law enforcement." See Skinner, . 1395, would shore. p.p an ·assertipn of speciaL 
489 U.S., at 619, i09 :S.Ct.; at 1414. When need for a suspidocless general sean~h prb­
such "special needs" are alleged, courts must grain, see Skinner, 489 U.S., at 606--'.608, 109 
undertake a context-specific inquiry, examin- S.CL; at 1407-1408; Vernonia, 515 U.S., at 
ing closely the competing private and public 662-663, 115 S.Ct., at 2390. In contrast tci the. 
interests advanced by the parties. See Von effective testing .regimes upheld in Skinner, 
Raab, 489 U.S., at 665-666, 109 S.Ct., at Yon Raab, and Vernonia, Georgia's certifica-

. 1390-1391. . Ih evaluating Georgia's bajlot~ tion requirement is not ~ell designedto iden­
access, drug-testing statute-a measure tify candidates who violate antidrug Iaws and 
plainly not tied to individualized suspicion-. · is·· rtot a credible means to deter'illiCit .drug 

· ;. the Eleventh Cir~uit sought to balance the users from. seeking st.ate office. , The . test ·· 
competing interests in line with this. Court's date is selected by the candidate; and thus a:Il 
precedents most immediately in point: Skin-'· but . the prohibitively addicted· could. abstain 
ner, Von Raab, and Vernonia. . Pp. 130~ for a pretest period. sufficient to avoid detec~ 
1302; . tion. Respondents' reliance on this Court's 

(b) These precedents remain the guides decision in Von Raab, which sustained· a 
for assessing the validity of the Georgia stat" dru~sting307 program for Customs Service· . 

. · ute despite respondents'.invitation to apply.a officers prior to ·promotion or transfer. to. 
framewo~k. extraordinarily deferential ·. to · · cer.tain high-risk positions, despite the ab~ 

' state measures setting conditions of candidac · sence of any documented drug abuse prob­
cy for state office~ No precedent· sugge~ts !em among Service employees, 489 U.R, at 
that a State's sovereign power to establi~h . 660, 109 S.Ct., at 1388, is misplaced: Hardly · 
qualifications for state offices ·diminishes the a decision opening broad yistasfor suspicio11-
constraints · on state action imposed by the · less searches, Von Raab must be read in. its 
Fourth Amendment. ·Pp. 1302-1303. unique context. Drug interdiction had be-. · 

(c) Georgia's testing method is relatively come the agency's primary ehforcement mis­
noninvasive; therefore, if the "special need" sion.. The covered posts direct!)' invo.Ived 
showing had been made, the State could nc;>t · druginterdiction or otherWis~ required Cus­
be faulted.for excessive intrusion. However, · toms. officers to carry firearnis, the employ~ 
Georgia has failed to show a special need ees wo.uld have access t6 vast sources of 
that is substantial-important enough to valuable contraband, and ·officers had been 
override the individual's acknowledged priva- targets of and. some had succumbed to brib- · 
cy interest, su~ficiently vital to suppress the ery by drug smugglers'. Moreover, it was . 
Fourth Amendment's normal requirement of notfeasible to subject the Customs Service 
individualized suspicion. Respondents con~ . employees to the kind of day-to-day scrutiny 
tend that unlawful' drug use is incompatible that is the norm in more traditional office 

. with holding high state office because such' environments. fa telling contr.ast, the day-

'' --'; 
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to-day conduct of candidates for public office observation at a fixed Border Patrol check­
attracts attention notably beyond the norm in . poirit, United States v. 'Martinez_;Fuerte; 428 
qrdinary work environments. What is left, U.S. 543, 545-550, 566,-567, 96 S.Ct. 3074, 

· after close review of Georgia's'. scheme,_ is 3077-3079; 308ff--3087, 49 ,L.Ed.2d. 1116 
that the State seeks to display its commit- (1976), br at a sobriety checkpoint, Michigan· 
ment to the struggle against drug abuse. Dept .. of State Police v: Sitz, .496 J_J.S; 444, 
But Georgia asserts no evidence of a drug 447, 455, 110 S.Ct. 2481,. 2483_2484, 2487,:. 
problem among the State's elected officials, 
those officials typically do not perform high- 2488, 110 L.Ed.2d 412 (1990), and administra- . 
risk; safety-sensitive tasks, arid the required · tive inspections in ·"closely regulated" busi­
certification immediately aids no interdiction '· nesses, New. York v. Burger, 482 .U.S. 691, 

· effort. The need revealed is synibolic, not 703-704, 107 S.Ct. 2636, 2644-2645, · 96 
. "special." The Fourth Amendment shields L.Ed.2d 601 (1987). 
society from state action that diminishes perc [2] 'Georgia req~ir~s candidates for des-
sonal privacy for .a symbol's sake. ·Pp.· 1303- · 
1305

. ignated state offices to certify that they have. 
taken a drug test and that the test result was 

(d) The Court expresses no opinion _on negati?e,. Ga.Code Ann~ § 21-2-140 (1~93) 
.. medical examinations designed to provide (hereinafter § 21_2_140); We cbnfront in 
certification of a candidate's general health 
or on financial disclosure requirements, and this case the question whether that require-
it does not speak to drug testing in the ment ranks ainong the limited ci.rcumstances . 
private sector, ·a . domain unguarded by · in_ which suspicionless searches are warrant~: 
Fourth Amendment constraints. P. 1305. · · ·· ed. Relying on this Court's precedents su-;- · 

73 F.3d 1543, reversed. taining drug-testin~gprogratns for student 
GINSBURG, J., delivered the opinion of athletes, customs employees, and railway em.~. 

the Court, in which STEVENS, O'CONNOR, ployees, see Vernonia School Dist. 47J v. 
SCALIA; KENNEPY, SOUTER, THOMAS, Acton; 515 U.S. 646, 650, 66~666, 115 S.Ct. 
and BREYER, JJ., joined. REHNQUIST, .2386, 2389, 2396~2397, 132 L.Ed.2d 564 
C.,/.; filed a dissenting opinipn, post, p. 1305. (1995) .(random drug testing of students who 

participate in interscholastic sports); Von 

Walker L. Chandler, petitioner prose. . Raa'o, 489 U.S., at 659, 109 S.Ct., at 1'.387 
. (drug tests for United States Customs Ser~ 

Patricia Guilday, Asst. Atty. Gen., Atlanta, 
Ga., for respondents. vice ~mployees who seek transfer. or pr.o-

rr{otion to certain positions); Skinner v. Rail'.. 
For U.S. Supreme Court briefs, see: way Labor Executives' Assn., 489 U~S. 602, 

1996 WL 656352 (Pet.Brief) 608-613, 109 S.Ct. 1402, 1408:....1411, . 103 
1996 WL .708930 (Resp.Brief) L.Ed.2d 639 (1989) (drug and alcohol tests 
1996 WL 739254 (Reply.Brief) for railway employees involved.in train acc.i­

dents and .for those who viofate particular 
_bisJustice GINSBURG delivered the safety rule,s), the United States Court of 
opinion of the Court. . Appeals for the Eleventh ·Circuit judged 

[1] .The Fourth Amendment requires Georgia's Jaw constitutional. We reverse 
government to respect "rtihe right of the . that judgmknt. Georgia's requirement that 
people to be secure in their persons .. ' . · candidates for state office pass a drug test, 
against unreasonable searches and seizures:" \Ve hold, does not fit within the closely guard­
This restraint on government conduct gerter- ~d category of constitutionally. petmi.ssible _ 
ally bars officials from undertaking a search suspiCionless searches. 
or seizure absent individualized suspicion~ 
Searches conducted without grounds for sus~. 
picion of particular individuals have been up~ 

. held, however, in "certain .limited ·circum-. The prescription at issue, approved by the 
stances." See treasury Employees v. Von · Georgia Legislature in: 1990, orders that 
Raab, 489 U.R 656,. 668, 109 S.Ct. 1384, 1392, "[e]ach candidate seeking to qualify for nomi-
103 L.Ed.2d 685 (1989). These circum- .nation or election to a state office shall as a. 
stances include brief stops for questioning or conditi~n of ;such qualification be reqµired to 
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certify that such candidate has tested .nega~ 
tive fOr illegal drugs." § 21-2-140(b).' Gear­

.. gia was the. first, and apparently remains the . 
only; State to condition c;andidacy for state·· 
office on a drug test. · 

· submission of the certificates required . by·· 
§ 21:,..2-140, petitioners·· Chandler, Harfis, 
and Walker filed this action in the Ynited 
States District Court for the Northern Dis- · 
trict of Georgia, . Th~y asserted, 'int~r ·alia, 
that the drug tests required by § · 21-2-140 · 
violated their rights under the First, Fourth, 
and Ft;mrteenth Amendmenfa to the United 
States Constitution. Naming as defendants 
Governor Zell D. Miller and two other state 
officials involved in the administration of 
§ 21-2,-140, petitioners requested declarato­
ry and -injunctive relief barring· enforcement 
of the statute. . . -·· 

Under the Georgia statute, to qualify for a . 
place on the ballot, a candidate mustpresent 
a certjficate from a state-approved laborato­
ry, in a form approved by the Secretary of 
State, reporting that the candidate submitted · 
to a urinalysis drug test within 30 days prior 
to . qualifying for nomination or election and 
that the results were negative. § 21-2-140(c); 
The statute lists as. "[i]llegal drug[s]": mari­
juana; cocaine, opiates, amphetamines, · and 
phencyclidines. § 21-2-140(a)(3). The desig- .JE;In Jun,e 1994, the District Court denied 
nated state offices are: "the Governor, Lieu- petitioners' motion· for a preliminary fojunc­
tenarit Governor, Secretary of State, Attar- tion: Stressing the importance ofthe state 
ney Gene:r::al, State School Superintendent, . 'offices sought' and the relative unintriisive­
Commissioner of · . Insurance, · riess of the testing procedure, the court 

.JEoCominissioner Of Agriculture; Commis- found it unlikely that petitioners would pre­
sioner of Labor, Justices of the Supreme vail on .. the merits. of their .claims. App~ to 
Court, Judges of the ¢ourt' of .Appeals, Pet. for Cert. 5B. Petitionersapparently sub­
judges of the superior courts, district attar~ mitted to the drug tests1 obtained the certifi­
neys, members of the General Assembly; and cates required by § .21-2:,..140,. and appeared. 
members of the Public Ser.vice Commis~ion." on the. ballot. See Tr. of Oral Arg. 5. After 
§ 21~2-140(a)(4). ·the, 1994 elec.tion, the parties jointly moved 

Candidate drug tests are to be adminis- for the entry of final judgment on stipulated 
tered in a manner consistent with the United facts. In January 1995, .the District Court 

. Sta~pmimenLQ[_Health and Human entered fin~lfudgment for respondents; 

Services. Guidelines, 53~ea:Reg:- 11979..,. A divided Eleventh Circuit pa~el affirmed .. 
· 11989 (1988), or other professionally valid 73 F.3d 1543 (1996). It is settled law; the 
pr~sdHF.es. Rf3~FG¥.8d-1J~.gg~~ Commis~ court accepted, that the dr~g tef)ts required 
sioner of Human Resources. See § 21-2- · by the. statute rank as searches. But, as was 
140(a)(2)~ A candidate may provide the test • true oOhe drug-testing programs at)ssue in ·· 
spedmen at a laboratory approved by the · ·Skinner and Von Raab, the colirtreasoned, 
State, or at the office of the candidate's § 21-2-140 serves "special needs/' interest§ 
pe~sonal physician, see App. 4-5 (Joint State- other than the ordinary needs of law enforce~ · 
ment of Undisputed Facts). Once a urine ment. The court therefore endeavored to 
sample is obtained, an approved laboratory "'balance . the individual'.s. privac;y expecta~ 
determines whether. any of the five specified · · · · · · · · 

tions against the Gov~rnment's interests, to 
illegal drugs are present, id.; at 5; § 21-2- det~rmine whether it [was] impractical' to 
140(c), and prepares a certificate _reporting · · 
the test results to the candidate. require a warrant or some lev.el .of individuak · 

ized suspicion in the particular ~ontext:'" 73. 
Petitioners were Libertarian Party nomi- F,3d, at 1545 (quoting Von Raab; 489 p..S.; at 

nees in .1994 for state offices subject to the . · · · · · · . 665-666,109 S.Ct., at1391). -.. 
requirements of § 21-"2-'140. The Party · · 
nominated Walker L. Chandler for the office Examining'the state inter~stsinyolyed,the 
of Lieutenant Governor, Sharon T. Harris for court acknowledged, the absence tjf any rec- . 

the office of Commissioner of Agriculture, ord of drug abuse by elected officials in 
and James D. Walker.for the office Of !hem- Georgia. ~orietheless, the court observed, 
ber of the General Assembly. In May 1994, "[t]he people of Georgia place in the trust of· 
about one month before the deadline for .their elected officials ... · their!iberty, their . 

. . _.-;. 

, ,, ... 
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safety, their economic well-being, [and] ulti­
. mate responsibility for law enforcement." 73 
F.3d, at 1546. Consequently, "those vested 
with the highest executive authority to make 
public policy in general and frequently to 
supervise Georgia's drug interdiction· efforts 
.in particular .must be persons appreciative qf 
· the perils of . drug use." Ibid. The court 
further noted that "[t]he nature of high pub~ 
lie office in itself demands the highest levels 
of honesty, clear-sightedness, and clear~ 
thinking." .Ibid. ~ting312 responsibilities 
of the offices petitioners sought, the Court of 
Appeals perceived those "positions [as] par­
ticularly susceptible to the 'risks of bribery 
and blackmail against which the Government 
is entitled to guard.' " Ibid. (quoting Von 
Raab, 489 U.S., at 674, 109 S:Ct., at 1395). 

Turning to petitioners' privacy interests, 
the Eleventh Circuit emphasized that the 
tests could be conducted in the office of the 
candidate's private physician, making the "in-

. trusion here . . . even less than that ap­
proved in Von Raab.'1 73 F.3d, at 1547. The 

. court also noted the statute's reference to 
· federally approved drug~testing guidelines: 

Ibid. The drug test itself would reveal only. 
the presence or absence. of indicia of the use 
of particular drugs, and not any other infor­
mation about the health . of the candidate. 
Furthermore, the candidate would control re" 
lease. of the test results: Should the· candi-

trusion caused by the required certification, 
the court held the statute, as ;i.pplied to 
petitioners; not inconsistent with the Fourth 
and Fourteenth.Amendments. Jbid. 1 

. . . . -

Judge Barkett dissented. In he~ view, a 
balance of the State's and candid.ates' inter­
ests was not appropriate, . for the State had 

}ailed to establish a special governmental 
need for the regi!Ile. "There is nothing so . 
spe~ial or immediate about the generalized 
governmental interests involved here;" she 
observed, "as to warrant suspension of the 
Fourtl,:J,~13.Aillendment's requirement of indi­
vidualized suspicion for searches . and sei­
zures;" Id'., at 1551. 

[3] We grantedthe petition for certiorari, 
518 U.S. 105.7, 1.17 S.Ct. 38, 135 L.Ed:2d 1129 
(1996), and riow reverse.2 

II 

[ 4, 5] we. begin our discussion of this 
case with .. an · uncontested point: Georgia's . 
drug-testing requirement, imposed by · law.... 
and ·enforced · by state officials, effects . a 

· search within the meaning of the Fourth al1cl 
Fourteenth Amendments. See Skinner, 489 
U.S., at. 617, 109 S.Ct., at 1413; .Tr. of Oral 
Arg. 36; Brief for United States as Amicus 
Curiae 10 (collection and testing of urine to 
meet Georisia's· certification statute "coristi~ 
tutes a search subject to the' demands of the 

date test positive, he m:: she .could forfeit the Fourth Amendment" (internal . quotation 
opportunity to run for office, and in tha\. marks omitted)).: AB explained in Skinner, 
event, nothing would be divulged to law en-¥; government-ordered "collection ,arid testing 
forcement officials .. Ibid. Another consider- ofurine intrudes upon expectations of priva­
ation, the court said,. is the reality that "can- cy that society has long recogmzed as rea" 
didates for high office must expect the voters sohable." . 489 ·U.S., at 617, 109 S.Ct., . at 
to demand some disclosures about theif 1413. Because. "these intrusions [are] 
physical, emotional, and mental fitness for searches under the Fourth Amendment," 
the position." Ibid. Concluding tha.t the ibid., we focus. on the questiori: Are the 
State's interests outweighed the privacy in- searches reasonable?. . 

1. The·. court also rejected. equal protection and 
free speech pleas made by petitioners. 73 F.3d, 
at 1547-1549. We hold§ 21-2-140 incompati­
bie with the Fourth and Fourteenth . Amend-, 
ments, and do no.t .reach petitioner:s' further 
pleas. 

2.. The United States, as amicus curiae in support 
· of respondents; suggests ihat this case may have 

become moot because there is no continuing 
controversy regarding the. now~completed 1994 
. election, and petitioners, who .did. ·not sue. on 

behalf. of a class, failed to assert .in the· cmlrts 
b~low that they intended to run for a ·c~~ered 
state office in a future election. See Brief for 
United States as Amicus Curiae 9-IO, n. 4. '.we 
reject the suggestion of· inootness.. Petitioner 
Chandler'represented, as an officer cifthis Court, 
that he plans to run again, and counsel for t.he 
State .does 'not contest that representation. See 
Tr. of Oral Arg. 4-6, 27; ·see also 28 U.S.C. 
§ 1653 (defective allegations of jurisdiction cura­

ble by, a,mendment at trial or in appeliate sta,ges) . 
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[6~8] To b~ reasonable under the Foul'.th documented link between drug-_. and alcohol­
Alhendment, a search ordinarily must be · impaired employees and' the incidence of 
:based on individualized suspicion of wrongdo- .. train accidents. Id., at 607-608, 109 S.Ct., at· 
ing .. See Vernonia, 515 U.S., at 652-653, 115 · 1407-1408. Recognizing that the urinalysis 
S.Ct., at 2390. But particularized exceptions .· tests, most conspicuously, raised evident pri­
to the main rule are · sometimes warranted vacy concerns, the Court noted two offsetting 

·' .· based on "special needs, beyond the normal considera:tions: First, the regulations re­
need for ·law enforcement." Skinner; 489 duced the intrusiveness of the collection pro~ 
U:S., at 619, · 109 · S.Ct., at 1414 (internal cess, id., at 626, 109 S.Ct., at 1418;_w5and, 

_w4quotation marks omitted). When such more important, railway employees, "byrea- · 
"special needs"-concerns other than ·crime sori of their participation in an industry that 
detection-are alleged in justification of a is regulated pervasively to ensure safety," 
Fourth Amendment intrusion, courts must had diminished expectations of privacy, id., 
undertake a context-specific inquiry, examin- at 627, 109 S.Ct., a:t 1418. · 
ing closely the competing private and public · 
interests· advanced by the parties. See Von "[S]urpassing ·safety interests," the Court 

·· · concluded, warranted the FRA testing pro'-Raab, 489 U.S., at 665-666; 109 S.Ct.,. at 
1390-'1391; see also id., at 668, 109 S.Ct., at gram., Id., at 634, 109 S.Ct., at 1422. The 
1392. As Skinner stated: "In limited cir- drug tests could deter illegal drug ,use by 
cumstances, where the privacy interests im- railroad employees, workers positioned to 
·plicated by the search are minimal, a.nd "cause great .human Joss before any signs Of 

impaifruent beccime noticeabl~. to. ;;upervi-. where an important governmental intel'.est 
furthered by the intrusion would be placed in . sors." Id., at 628, 109 S.Ct., at 1419. The 
jeopardy by a requirement of individualized progra~ also helped railroads to obtain ,in7 
suspicion, a search may be reasonable de-> valuable inf6rmation about the causes .of mac 

. spite the absence of such suspicion." 489 jor train accidents. See id., at 630, 109 S.Ct., 
· · at 1420. Testing without a showing of indj7 U.S., at 624, 109 S.Ct., at 1417. 

In evaluating Georgia's ballot-access, drug-
testing statute~a measure plainly not tied to 

.·individualized . suspicion-the Eleventh Cir-

l~uit so.ught t~." 'bala~ce. the individual'~ pri­
~vacy expectations agamst the [State's] mter~ 

ests,'" 73 F.3d, at 1545 (quoting Von Raab, 
· ·. 489 U,R, at 665, 109 S.Ct., at 1391), in line 

with our precedents most immediately in 
· pOint: Skinner, Von Raab, and Verno~ia. 

We review those decisions.before inspecting 
Geo~gia's law. · 

A 

Skinner concerned Federal Railroad Ad­
ministration. (FRA) regulations that required 
blood and urine tests of rail employees in­
volved in train . accidents; · the regulations 
also authorized railroads to administer. 
breath and urine tests· to employees who 
violated certain safety rules. 489 U.S., at . 
608-612, 109 S.Ct., at 1408-1410. The FRA 
adopted the drug-testing program in re­
sponse to evidence of drug and alcohol abuse 
·by some ·railroad employees, the obvious · 
safety hazards posed by such abuse, and the 

vidua)ized suspicion was essential, .the Court 
ex lained if these. vital interests were to be 
served. See id., at 628, 109 S.Ct., at 1 
E~ployees could not forecast the timing'of 

· ~n accident or a safety violation, eyents th~t 
would . trigger testi~g. The employee's in~­
bility to avoid detection simply l:)y 'staying · 
drug free at a prescribed test time signifi- · 
cantly enhanced the deterre:nt effect of the 
program. See ibid. Furthermore, imposing 
an individualized suspicion requirement for a 
drug test in the chaotic aftermath ~f. ;i. train 
'accident would seriously impede an .employ­
er's ability to discern the cause of the acci- . 
dent; indeed, waiting until suspect individu­
als could .be identified "likely would resultin. 
the loss or' deterforation of the evidence fur~ 
nished by the tests." Id.,. at 631, .J09 S.Ct., 
_at 1421. · 

In Von Raab, the Court sustained a'United 
States Customs Service program that made 
drllg tests a condition of promotion or trans­
fer. to positions. directly involving drug inter­
diGtion or requiring. the employee to carry a 
firearm. 489 U.S., at 660-661, 667-677, 109 
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. 'S.C( at 1387-1388, 1391-1397.3 While \he 115 S.C( at 2388:.,2389 .. Our decision noted 
Se~ice:s regime wa~6Iiot promptec1 by a: -that " 'student$ ~thin the school environ~ 

. demonstrated drug abuse problem, id:,, at . rilent have a ;Iesset ~xpe&atioj} of ptivacy. 
660, 109 S.Ct., at 1387-1388,. it Was developed than members ofthe popu°latjoh' gei:ieraHy).•: • ·. 
for an agency with. an '.'almost unique mis~ .. Id:, at 657, 11~ S:Ct., at 2392:(quoting)Vew . 
sion," id:, at 674, 109 S.Ct., .at'1395,·as .. the Je~sey• :v;,_W1T,L:O., :469 n~: '325, ·348; i05 .· 
"first line of deferise" against the smi.iggling ·. S.Ct. 733, 7 46; 83 L.Ed.2d'.720 (1985) ~Powell, ·• 
of illicit 'drugs intcdhe: United States, id., at J." concurring)). We emphasized t!:re irilpdrc .• 
6'68; 109 S.Ct.; at 1392. Work directly involv7 tance of deterrirlg drug use by.sch'oqlcl:iildren~ 
ing drug .intetdictior1 and. posts 'that .require• ' ·.and. ·the.· risk,: 'of injury· a· cJ:i:ug~µsing sti.ident 
the employee to carry .a;Jirearm pose grave athlete cast~ on ,himself and those engaged 
saf~ty tijr'eats . to employees who. hold thos~. · · with hill1 on the playing field> See .Vernonia,· 

c position~; and also e)cpose them .. to .large 5rs:tf.s., !lt 66Z;1J5·S.Ct., at'2q95'.o . 
an:wunts of illegal narcotics and to pei:sons ' .. , . ' ' 

· · engaged in crime; illicit drug. users iri. such B , 
·high-risk positions. rriight be. :.unsympatheti~: · [9, 10] Re~~dndent~ lirge tii!lt :th~e · p};ece- . 
£0 the Service's mission, tempted by bribes, , . cJents j\lst examip,ed ·are riot the;,~.9i.e guides' 
or even threatened with blackm.ail. See id.; for assessing tqe coristitution.a1 .;;alidity of the 
a:t 668,..67( 109 S.Ct,, at 1392..,.1394. The Georgia statute~ The "specialneeds"analy7 
Court held that the Government; had a "coin" sis,• they. c~ntenih. rnust be. viewed through a> · 

· pellill.g'?. interest in. assuring that employee}! .. different, l~ns,'b,ecause. § 21 "'.2-i4ci' implicates···. 
placed in these positioils would not include. · Giorgia's scivereign power;· reserved. to .it un­
drug users .. See id., at 670-671, 109 S.Ct.; at.·. <Ie~~fldffieat,.tg·~~.tabllsh quali:. 
1393...,i394. Individualized suspicion . would . ' fications for those who seek state .office .. Re; .. 
hot. 'work in this setting, the.• Court deter- spOndents rely ~n ~aiegoryj v: Ashcroft, 501: 
mined, because it was "nqtfeasible to' Sl,lbje~t. : ·u.s. 452, 11i.'s.Ct.. 2395, tlS . L:Ed.2d :419 
[th.ese] 'employees and, theit work product· to, . (1991), \vhf~h ~PhEeld *gitlnst federal. statufo­
the, kind of day-to-gay scrutiny tha,t is·. the ry and Equal Protectfon Qlatise ~cha]]eng~s. 
norm . ·in more.· tra'tlitfonal ·· .. office .erivirort- Missouri's. mandatory retiremerit . age•. Of 70 . 
rne~ts.'; Id., at 674, ni9s.ct:; at1395; . for.state juqges, The Cmfrt found this.' age~:· 

Finiilly, i~ Ve,;nd~.ia/the Court sustai~ed a , classifi.cation rea~ortabl~ and :n.ot ba.fre.d by. · 
random drqg-testlng prpgramfor high school · ·.the federal legislation.· See ld:, at.473, ·111·> ·· 

. studerits engaged. in interscholastic.· athietic . S'.Ct., at 2407-2408, . State§!, Gregory} reaf- . .··. 
competitions. The program's> conte~t was . tiimed, el).joy wide latitude.to.establi~h condi~ · · 
critical, for. a..Jocal government bears larg~i tions of candid~cy for state< office; but 'hi 
";responsi!;>ilities, under a. public school sy$~ ~etting.such :conditions, they ma)'. not disre­
•tem; as ·guardian and .tutor of .children el)." ' 'gar~ ,,basic; ~onstitutiona.I 'protections,'. . See 
trusted' to its care.'' 515 U:S., at 665, 115 id., at 463, 111 $.Ct., at 2402; McDani~l v . 
. S,Ct.;at2.396. An "immediate crisis," id., at ·.Pi.ity,.43fili:s. 618, 98S:Ct.1322, 5SLEd.2d 
663; I15 RCt., at 2405, caw~eci by "a sharf 593 (1978) (i~vali~Iatirig- state 'proV;lsion pro~ • 
increa.se in drug' use" in the school district; • hibiting Ih,ernbers of clergy. from &ervillg, as' 

··. icl., at ()48,115 S.Ct., at. 2·333; sparkedinstal~ .· delegates·to .. state constit~tionai_c;~ri;v~iition); .. 
latfon of the program: District Court. find: Communist Party. of Ind. v/Whitcornb, 4'14 ··.·.··.· 
irigs established that ~fodent athfotes were .trs, 441; 94 s.c;t. 656, 3sL;'Ed.2d 635 .(1974.r .. 

. riot .only' ''among the drug users/' they were (voiding loyalty' o~th a,s; a SPr;~itioi1 of .ballot 
'~'leade~s ~f the drug. cu.lture.'' · Id., at.649,' access); B~nd, v. FlOyd, ,385. U.S. 116, §7 

, .. , '. ·' . . 
3. 'The.;Sef'Vice's. program also. required tests for: 

'.individuals promoted or transferred to positions· 
'in whic,h they would hii.ndle. "classified'' mateti£. · 
al. .489 u.s.; at 661, 109S.ct., at 1388,''The 
Cou~t agreed that the. Government '.'ha[d] a com: 

. pelliilg interest in protecting truly sensitive irifor-
.. matiori'.': .Jd., at 677, 109 ,S.Ct., at 1396.,,J397. 

i'.rb"Oe~~f, We d;d not ruie ~~ ~hi~.'.~;·pe~t ~f the ' 
program, see.id.,.at 677-678; 109 s:Ci:; ~rt396,.: 
1397, because the .record ,did· n·6't d·arify' t'whet!'i/ 
er •the category defiiied .by .the, [reiiulation] en~ ' 
compas[sed]' only those custcinis eniployees likely . ' 

'to gain . .' ac'ces~' tci ,.sensitive informatior;''.. id:;·.•a,t ' 
678, 109 .. S.Ct., at 1397. . , 
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S.Ct. 339, 17 L.Ed.2d 235 (1966) (Georgia jeopardi~es the discharge ()fpubHc forictions, 
Legislature could not exclude elected repre- including antidrug law enforcement efforts; 
sentative on ground that his antiwar state- . a~d undermines public corifidenceiand trust 
men ts cast doubt on his ability to take an . in elected officials. Brief for Respondents 
oath). We are aware of no precedent .sug- ;· 11..:.18. T)le statute, according to respon­
gesting that a State's power to establish dents, serves to. deter unlaWful drug users 
qualifications for state . offices-any . more . from becoming candidates and thus stops 
than. its· sovereign power to. prosecute them from attaining. high stat.e office. Id., at 
crime-diminishes the constraints on state 17'-Ut Notably lacking in respondents' 
aGtion imposed by the Fourth Amendment. pr2tation319 is any indication of .a concrete 
We therefore reject respondents' invitation danger demanding departure from .the 
to apply in this case a framework extraordi~ Fourth Amendment's ni.airi rule. . · · 

narily deferential to state me~es31s setting Nothing in,the record hints that the haz­
conditions of candidacy for state office. Our ar<ls respondents broadly describe are real 
g~ides remain Skinner, Von Raab, and Ver-
nonia. 

' ' .. 

[11] Turning to those guides, we note, 
first; that the ·testing method the Georgia 

· stat.ute describes is relatively noninvasive; 
therefore, if the "special needs" showing had · 
been made, the State could not be faulted for 
excessive intrusiOn, Georgia's statute inc 
vokes the drug"testing guidelines applicable . 
£o the f~deral·programs upheld in· Skinner 
and Von Rdab. See Brief for United States 

. and not simply hypothetical for Georgia's 
·polity. The statute was not eriacted, as '.Coun­
sel for. respondents readily acknowledged at 
oral· argument, in response to any fear or 
suspicion of drug use by state officials: 

"QUESTION: Is there any indication any­
where in· this record that Georgia ha~ a 
particular problem here with State office~ 
holder,s .being drug abusers? 

"[COUNSEL FOR RESPONDENTS]: 
No, there is no such evidence, [and] to be 

as Amicus Curiae 20~21; Von Raab, '489 frank, there is rio such problem as we sit 
U.S., at 661-662, n: 1, 109 S.Ct., at 1388, n. L here today." Tr. of Oral.Afg. 32. 

·. 'The State. permits a candidate to provide the 
See also id., at 31 (counsel for respondents urine specimen in the ·office of his or her 

. private physician; and the results of the. test affirms absence of evidence that state office-
. · holders in Georgia have· drug problems). A 

are given first to the candidate, who controls 
further dissemination of the report. Because demonstrated problem of. drug. abuse,. while 

not .. in. all cases pecessary. to the validity of a • the State has effectively limited the invasive- . 
. ness ofthe testing procedure .• we concentrate ' testing regime, see Von Raab, 489 :U.S., at 

673-675, 109 S•Ct., at 1395,'would shore tip. 
on the core issue: Is the certification re-

ari assertion of special need .for a suspicion~ ' ' quire~ent ~arranted by a special 11:eed? 
less general search program'. Proof of un.-. 

[12;)31 Our precedents establish thatthe .]awful drug use may help to clarify-_;.,and . .to 
proffered special need for drug testing must _§]Jbstantiate-the precise hazards posed by 
15e substantial important en<;mgh to override . such use. Thus, the evidence of drug rurd 
the_jnd~ual's acknowledged privacy inter- alcohol use by railway employees engaged in 
est, sufficiently vifiil to suppress the Fourth safety-sensitive· . tasks in Skinner, see 489 
.Amendment's normal requirement of individ- U.s:; at 606-608, 109 S.Ct., at 1407-1408, and 
ualized suspiCion. See supra, at 1300-,.1302. ' the immediate crisis .. prompted PY ·a sharp 
Georgia has failed to show, in justificatio,n of .rise in s.tudents' use of unlawful drugs in 
§ 21-'-2-140, a special need of that kind. · · Vernoni~ see. 515 U.S., at 662-663, 115 S.Ct.; 

Respondents' defense of the st11tute rests . at 2395-2396, bolstered the Government's 
primarily on ·the incompatibility of unlawful . and school officials'· arguments. that drug­
drug use with holding high state office. The testing programs were warrante.d and appro­
statute is justified, respondents contend, be- . priate .. 
cause· the . use of illegal drugs draws. into In contrast to the effective. testing regimes · 
question an: official's judgment and .inteirity~ upheld in Skinner, Von Raab, and Vernonia, 
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Georgia's certification requirement is not 
well designed to identify candidates who vio- . 
late antidrug laws. Nor is the scheme a 
credible means to deter illicit drug users· 
from seeking election· to state office. The 
test. date.:,--to b.e scheduled by the candidate· 
anytime withi!!.lllw30 days prior to qualifying 
for a place on the ballot-::-is no secret. k3 
counsel for respondents acknowledged at oral 
argument, users of illegal. drugs, save for 
those prohibitively addicted, could abstain for 
a pretest period sufficient to avoid detection. 
See Tr. of Oral Arg. 44-46.4 Even if we 
indulged respondents' argument that one 
purpose of § 2i~2...:.140 might be to .detect 
those unable so to abstain, see id., at 46, 
respondents have not. sho~ or argued that . 
such persons are likely to be candidates for 

· public office in Georgia. Moreover, respon­
. dents have offered no reason why ordinary· 
law enforceq1ent methods would not suffice 
to apprehend such addicted individuals, 
should they appear in the limelight of a 
public stage. Section 21-2-140, in short, is 
not needed and cannot work to ferret .out 
lawbreakers, .and respondents j:J~reiy attempt 
to support the statute on tl)at ground. 

Respondents and the United State.s as 
ainicus citriae rely most heavily on our deci­
sion in Von Raab, which sustained a dnig­
testing program for Customs Service officers 

. prior to promotion or transfer . to certain 
high-risk positions, despite the absence of 
am: documented drug abuse problem allfong 
Service employees. 489 U.S,, at 660;:-T09" 
S.Ct., at 1387-1388; see Brief for. Respon­
dents 12-14; Brief for United States as Ami~ 
cus Curiae 18; see' also 73 F.3d, at 1546. 
The posts in question in Von Raab directly 
involved drug interdiction or otherwise re­
quired the Service. member to .carry a. fire­
arm .. See 489 U.S,, at670, :fb9 S.Ct., at 1393 
("Government has a compelling interest in 
ensuring th11t front-line interdiction person­
nel are physically fit, and have unimpeach­
able integrity ~nd judgment."); id., at 670_:_ 
671, 109 S.Ct., at 1393-1394 ("[T]he public 
should not bear the risk that employees who 
may suffer from impaired perceptiol} and 

4. In Treasury Employees v. Von Raab, 4B9 U.S. 
656, 109 S.Ct. 1384, 103 L.Ed.2d 685 (1989), the 
applicant for promotion or transfer could not 
know· precisely when action would be taken on 

judgmeI).t will b.e promoted to positions . 
where they may need to employ deadly 
force."). · 

...1E1Hardly a decision opening bro.ad vistas 
for suspicionless searches, Von Raab must 'be 
read in its. unique context AB the Custorris 
'SerVice reported in announcing the testing 
program: "Customs employees, more than 
any other Federal workers, are routinely ex-

·. posed to the vast network of organi2ied crime 
that is inextricably tied to iliegal drug use." 
National Treasury Employees Union v. Von 
Raab, 816 F.2d 170, 173 (C.A.5 1987) (inter­
nal quotation marks omitted), affd. in part,. · 
vacated in part, 489 U.S. 656, 109 S.Ct. 1384, 
103 ·L.Ed.2d 685 (1989). We stressed that 
'''[d]rug interdiction ha[dl become the agen-

. cy's primary enforcement mission," id., at 
660, 109 S.Ct.; at 138T-1388, and .. that the . 
employees in question would have, "access to 
vast sources. of. valuable contraband," id:, . at 
669, 109 S.Ct., at 1392-1393. Furthermore, 
Custo~s officers "ha[d] bee'n the targets of· 
bribery by drug smugglers on numerous oc­
casions," and ·several had succumbe(l to the 
. temptation. ·Ibid. 

Respondents overlook a telling difference 
between Von Raab and Georgia's candidate 
drug-testing program. ln Vqn Raab it was 
''not feasible ·to. subject employees [required 
to carry firearms or concerned with interdic­
tion of controlled substances]· and their work 
product to the kind of day-to~day scrutiny 
that is.the n_orm in more traditional office . 
environments." Id., at 674, 109 S.Ct., at 
1395. Candidates for public office, fn co'n­
trast, are. subject to relentless scrutiny:--bY 
their peers, the public, anci the press, Their 
day-to-day conduct attracts attention notably . 
beyond the norm m ordmary work . environ-
men 

· .. , . . ' 

What is left, after close review of Georgia's 
scheme, is the image the State se~ks to 
project; By requiring candidates for. public 
office to submit to drug testing, Ge·orgia dis­
plays its commitment to the struggle ·against 
drug abuse. The suspicionless tests, accord­
ing to respondents, signify that candidates, if 

the ap.plication. Ir\ contrast, the potential candic 
date knows from the start _the timing of all rele­
vant events. 
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Amendment shields society again'st that state 
action. 

elect~d, will be fit to serve their constituents 
free from the influence of illegal drhgs. But 
Georgia asserts no evidence. of a drug prob-
lem among the State's elected officials, those _.Walll 
officials typically do not perform high-risk, We note; finally, matters this opinion does 
~2safety-sensitive tasks, and the required not treaL. Georgia;s singular drug test for 

certification immediately aids no. interdiction candidates is not part.of a medical exainina­
effort. The need revealed, in short; is sym- tiOn. designed· to . provide certification ·of ·a 
bolic,.not"special," as that term draws mean- . candidate's general health, and we expr~ss 

. ingfrorri our case law. .no opinion on such examinations~ Nor do we' 

In. Von Raab, the Customs Service had touch on financial disc.losure requirements, 
which implicate different concerris and proce­defended its officer drug-testing program in 

part as a .way to demonstrate the agency's dures. See, .e.g., Barry v. City of New York, 
commitment to enforcement of the law: See 712 F.2d 1554 (C.A.2 l983) (upholding city's 
Brief for United States in Treasury. EmploiF ··.financial disclosure law for elected. and ap-

. , pointed .officials, candidates for city office, ees v. Von Raab, 0.T.1988, No. 86~1879; pp. . . . ·. 
·35-36. The Von: Raab Court, however, did .and certain.city empfoyees); Plante v. Gan~ 

zalez, 575 F.2d 1119 (C.A.5 1978) (upholding 
not rely 1;m that justification. Indeed, if. a 

. · ... :&lorida's f. iriancfal disclosure .·.requi.reirients need of the "~eta good example" genre were 
sufficient .to overwhelm a Fourth Amend- for certain public officers, candidates, and 
·. . em. ·ploy.e, es). 1\nd we do not speak to drug· 
ment objection, then the care thiS Court took 

)o. explain why the needs in Skinner,. Von testing in the private . sector, a dom.ain un- · 
Raab, and Vernonia ranked as ''special" · guarded· by Fourth Amendment constraints. 
wasted many words in entirely unnecessary, SeeUnited States v. Jacobsen, 466 U:S. 109, . 
perhaps even misleading, elaborations.. 113, 104 :S':Ct. 1652, 1656, 80 L.Ed.2d 85 

(1984); 
In a pathmarking dissenting opinion, Jus-' 

tice Brandeis recognized the importance of [i4, 15] We ·reiterate, too, that where the 
teaching by example: "Our Government is risk to. public· safetY is substantial and real, 
the. potent, the· omnipresent teacher. For blanket suspicionless searches calibrated .to 
good or for ill, it teaches the whole people. by· .··the risk may rank as ·' reasonitbl#"-fbr ex-

.. ampl.e,· searches no. w.. routme at airports an.d -its example." Olmstead v. United• States, 
277 u:s. 438, 485, 48 S.Ct. 564, 575, 72 L.Ed. at entrances to .courts arid·· other .-official 
944 (1928): .. Justice Brandeis.explairied in buildings. See. Von Raab; 489 U.8:, at 674~ 
Olmstead why . the Government· set a bad 676, and n. 3, 109 S.Ct.; at 1395-,1396; and 'n. 
example when it .introduced. in a criminal ~: But where, as in this case, public safety is 
proceeding· evidence obtained through an un- not . ·. genhinely · . in jeopardy, ··.the . Fourth 

. lawftii Government wiretap: ·Amendment precludes the . suspicionless. 
. . . search, no matter. how conveniently arc 

"[l]t is . . . immaterial that the intrusion 
range~: 

was in. aid of law enforcement. Experi-
* '* ence shoul.d teach Us to be most on our 

guard to protect liberty wheff the Govern­
ment's purposes are beneficent. Men born . 
to freedom are naturally alert to repel 
invasion of their liberty by evil~min(ied rul-
. ers. The greatest dangers to liberty lurk 
in insidious encroachment by men· of zeal, 
well-meaning but without understanding." 
Id., at 479, 48 S.Ct., at572-:573. 

For the 'reas6ns ·stated, th~ j~dgm~nt'ot 
the Court of Appeals .for the Elewinth Circuit 
i~ 

Reversed • 

· .. Chief Justice REHNQUIST, dissenting. 

I fear that the noveJty of this Georgia law 
nas led the Court to distort Fofrrth Amend-

· However well meant, the candidate drug test nient doctrine in order to strike it down. 
Georgia has devised diminishes personal pric .1'he Qourt notes; impliedly.· turning up its 
vacy for a symbol's .sake. The Four.th nose~ that "Georgia .was the first; an.d appar~ 

. < 
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ent]y. remajns the only, State to condition 
candidacy for state office on a dru~4test." 
Ante, at.1299. But if we are to heed the oft­
quoted words of Justice Brandeis in his dis­
sent in New State Ice Co. v. Liebmann, 285. 
U.R 262, 311, 52 S.Ct. 371, 386-387, 76 L.Ed ... 
747 (1932)-"[i]t is one of the happy inGidents 
of tile federal system that a single .coura­
geous State may, if itscitizens choose, serve 
as a .laboratory; and .try novel. social anq 
economic experiments without risk to the 
rest of the country"--,novelty itself is not. a 
vice. These novel experiments, of course, 
must comply with the United States Consti­
tution; but their mere novelty should not be 
a strike against them. 

Few would doubt that the use of illegal 
drugs and abuse of !~gal drugs is one of the 
major problems of our society. Cases before 
this Court involving drug use extend to nu­
merous occupations-railway employees, 
Skinner v. Railway Labor Executives' Assn., 
489 U.S. 602, 109 S.Ct. 1402, 103 L.Ed.2cl 639 . 
(1989), Border Patrol officers, Treasury Em­
ploy~es v. Yon Raab, 489 U.S. 656, 109 S.Ct. 
1384; 103 L.Ed.2d 685 (1989), high school 
students, Vernonia School Dist. 4 7 J v. ActOn, 
515 U.S. 646; 115 S.Ct. 2386, 132 L.Ed.2d 564 
(1995), and machine operators, Paperworkers 
v. Misco, Inc., 484 U.S. 29, 108 S.Ct. 364, 98 
L.Ed.2d 286 (1987). It would take a bolder 
person than I to say that such widespreaq 
drug usage: could never extend to candidates · 
for public office such as Governor of Georgia; 
The. Court says· that "[n]othing ·in the record 
hints that. the hazards respondents broadly 
describe are·~eal and not simply hypotheticar 
for Georgia's polity'." Ante, at 1303. But 
surely the State need not wait for a drug 
addict, or one inclined to use drugs illegally; 
to run for. or actually become Governor be-

. fore it installs a prophylactic mechanism: 
We held as much in Von Raab: 

"First, petitioners argue that the program 
is unju~tified because it is not based on a 
belief that testing will reveal any drug use 

· by covered employees. In pressing this 
argument, petitioners point out that the 
Service's testing scheme was not imple~ 
mented in response to any perceived drug 
problem among Customs employees .... 

"Petitioners' first contention evinces an 
unduly narrow view of the context in which 
the Service's testinitW5program was im­
plemented. Petitioners do not dispute, nor 
can there be doubt; that drug abuse is" one 
of the ,most serious problems confronting 
our society today. There is little reason to 
believe that American workplaces are im­

mune from this pervasive social prob-. 
!em .... " 489 U.S., at 673"-674, 169 8.Ct., 
at 1395. 

. The test under the Fourth Amend~ent, as 
these cases have held, is whether the search 
required by the Georgia statute is "reason­
able." Today's· opinion speaks of a "closely 
guarded'; class of permissible suspicionless 
searches which must be justified by .a "spe-. 
·cial need.'' But this term, as used in Skin­
ner and Von Raab and on which the Court 
now relies, was ·used in a quite (iifferent 
sense than it is used by the Cciurt today. fa 
Skinner and Von Raab it was used. to de­
scribe a basis for a search apart from the 
regular needs of law enforcement, Skinner, 

·supra, at 620, 109 S.Ct., at 1414-1415; Von 
Ra,ab, supra, at 669, 109 S.Ct.; at 1392-1393. 
The "special heeds" inquiry . as delineated 
there has not required especially great "im~' 
portan[ce],'' ante, at 1303, unless one consid­
ers "the supervision of probationers," or the 
"operation· of a government office," Skinner, 
supra, at 620, 109 S.Ct., at 1414-1415, tO be· 
especially "important." Under our prece- .· 
dents, if. there was a proper governmental 
purpose other than law enforcement, there 
was a "special need," and the Fourth Amend­
ment then required the familiar balancing 

. between that interest and the individual's 
privacy interest. 

. Under normal Fourth Amendment analy-
. sis, the individual's expectation of privacy is 
an impqrtant factor in the equation, But. 
here, the. Coiirt perversely. relies on the fact 
·that. a candidate for office gives up" so mu~h 
prlvacy-';[c]andidates for public office ... 
are subject to relentless scrutiny-by their 
peers, the public, and the press," ante, at 
1304-as a reason for sustainirJ,g a· Fourth 
Amendment claim. The Court says, in ef- · 
feet, that ·the kind of drug test for candidates 
required by the Georgia law is unnecessary, 
because the scrutiny to which. they are al-
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ready subjected by reason of their candidacy 
. Will enable people to detect any drug use on 
~6their part. But this is a strange holding, . 

indeed. One might just as easily say that 
the. railroad employees in Skinner, or the · 
Customs officials in Von Raab, would be 
subjected to the same sort of scrutiny from 
their fellow employees and their supenrisorS. 
But the clear teaching of those ca.ses is th.at 
the government is not required to settle for 
that sort of a vague and uncana:Iized scrutiny; 
if in fact preventing persons who use illegal 
drugs ·from concealing that fact from the 
public is a legitimate government interest, · 
these cases indicate that the government 
may require a drug test. 

The privacy concerns ordinarily implicated 
.· by urinalysis drug testing are "negligible," 

Vernonia, supra, at 658,. 115 ·s.Ct., at 2393, 
when the procedures used in .collecting and 
analyzing the urine samples are set up "to 
reduce. the intrusiveness" of the process, 
Skinner, supra, at 626, 109 S.Ct., at 1418. 

· Under the Georgia law, the candidate may 
produce the· test speci~en at his own. doctor's 
office, which must be one of the least !ntru~ 
sive types of urinalysis drug tests conceiva­
ble, But. although the Cou.rt concedes this, it 
nonetheless manages to count this factor 
against the. State, because with this kind of· 
test the person tested will have advance no­
tice of its being given, and will therefore be 
able to· abstain from drug use dming the 
necessary period of time. But one may be . 
sure ·that if the test were random_:_and . . 

therefore -apt to ensnare more users-,--the. 
Court would then fault it for its intrusive­
ness: Cf. Von Raab, 489 U.S;, at·676, and n. 
4, 109 S.Ct., at 1396, and ri, 4. 

In Von Raab, we described as "compel­
ling" the Government .interest "in ensuring . 
that many of these covered employees. do not 
use drugs even off duty, for such use creates 
risks of bribery and blackmail against which 
the Goverrtment is entitled to guard." Id., .at 
674, 109 S.Ct., at 1395 (emphasis added). 
The risks of bribery and blackmail for high­
level officials of state government using iliec 
gal drugs would seem to be at least as signif~ 
icarit as . those for off"duty Customs, officials. 
Even more important, however, is our treat­
.ment of the third class of tested employees in 

· Von Raab~ those. who. "handle[d] 'cl~fied'327 

materials.'.' The Court .relegates. this discus­
sion:'to a footnote, ante, at 1302, n. 3, and all 
but dismisses it. A:lthougll the lack of factual 
development of the record in Von Raab pre­
vented us from determining who "handle[d] 
'cla.ssified' ma,terial," we did consider the 
weight of the proffered governmental inter-
est:·.· . · · 

"We readily agree that 'the Government 
has a compelling interest in protectiii.g tru- . 
ly sensitive information frofu those who, 
'under compulsfon of cfrcunistances or for 
other reasons, . . . might. compromise 
[such]information.' Department of Navy 
v. F;gan, 484 U.S. 518, 528, 10$ S.Ct. 81$, 
824, 98 L.Ed;2d 918 (1988).. . . We also 
agree that employees who seekpromotions 
to positions where they would handle sen­
sitive information can be required to ~ub­
rriit to a urine test under .the Senrice'.s , 
screening program, especially if the posi~ 
tions covered under this category require' 

· backgrounq investigations, medical eXami­
riations, or other intrusions that may be 
expected to diminish their exp·ectations of . 
privacy in resp.~ct of .. a urinalysis test.'' 
489 U.S:, at 677, 109 S.Ct., at 1397. . 

A:Ithough petitioners might raise questions' 
as· to sqi:ne of the other positions covered by 
the Georgia statute, there .is no question that, 

· at least for positions like Governor and Lieu-. 
tenant Governor,.· identical concerns are· imc . · 
plicated. In short, when measured .through 
the correct lens Of our precedents in this 
area, the 'Georgia urinalysis testis a "reason~ 
able" search; it is only by distorting these 
precedents that the Court is able to reach ·. 
the result it does~ 
. Lest r~aders expect the holding dr' this .· . 

case to be extended to ariy other. case,. the 
Court notes 'that the drug test here is riot a 

· part of a medical examination deslgne'd to 
provide certification of a candidate's general ·. 
health.· Ante, at 1305. It is all but incon- · 

· ceivable that · a ease ·.involving ·that sort .of 
requirement could. be decided differently 
than: the. present ·case; the same sort .of 
urinalysis would·. be involved; The only pbssi-

. ble basis for distinction is to say that the 
State has~8a · far greater interest in' the .. 
candidate's "general health" than it does with 
respect to. ~is propensity to use il)egal drugs. 
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But this is the sort of policy judgment that. 
surely inust be left to legislatures, rather 
than ·being announced from on high by the 
Federal Judiciary. 

Nothing in the .F.ourth Amendment or in 
any other part of the Constitution prevents a . 
State from enacting a statute whose principal 
vice is that it may seem misguided· or even 

silly to the Members of this Court.· I would 
affirm tpe judgme11t of the. Court of Appeals. 

'\.-

-·: ,., 
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OANum.: 
6326 

NARANum.: 
6127 

FOIA ID and Segment: 

2014-0126-F 

RESTRICTION CODES' 
Presidential Records Act - [44 U.S.C. 2204(a)] 

Pl National Security Classified Information [(a)(l) of the PRA] 
. P2 Relating to the appointment to Federal office [(a)(2) of the PRA] 

P3 Release wouid violate a Federal statute [(a)(3) of the PRA] 
P4 Release would disclose trade secrets or confidential commercial or 

financial .information [(a)(4) of the PRA] 
PS Release would disclose confidential advise between the President 

and his advisors, or between such advisors [a)(S) of the PRA] 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy [(a)(6) of the PRA] 

PRM. Personal record misfile defined in accordance with 44 U.S.C. 
2201(3). 

Deed of Gift Restrictions 

A. Closed by Executive Order 13526 governing access to national 
security information. 

B. Closed by statute or by the agency which originated the document. 
C. Closed in accordance with restrictions contained in donor's deed 

of gift. .· 

Freedom of Information Act - [5 u:s~C. 552(b)] 

b(l) National security classified information [(b)(l) of the FOIA] 
b(2) Release would disclose internal personnel rules and practices of 

an agency [(b)(2) of the FOIA] 
b(3) Release would violate a Federal statute [(b)(3) of th~ FOIA] 
b(4) Release would disclose trade secrets or confidential or financial 

information [(b)(4) of the FOIA] 
b(6) Release would constitute a .dearly unwarranted invasion of. 

personal privacy [(b)(6) of the FOlA] 
b(7) Release would disclose information compiled for law enforcement 

purposes [(b)(7) of the FOIA] 
b(8) Release would disclose information concerning the regulation of 

financial institutions [(b)(8) of the FOIA] 
b(9) Release would disclose geological or geophysical information 

concerning wells [(b)(9) of the FOIA] . 

Records Not Subject to FOIA 

Court Sealed -The document is withheld under a court seal and is not subject to 
the Freedom oflnformation Act. 

This Document was withdrawn on 81612015 by erl 
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P4 Release would disclose trade secrets or confidential commercial or 

financial information [(a)(4) of the PRA) 
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a.nd his advisors, or between such advisors [a)(S) of the PRAJ 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy [(a)(6) of the PRA] 

PRM. Personal record misfile defined in accordance with 44 U.S.C. 
2201(3). 

Deed of Gift Restrictions 

A. Closed by Executive Order 13526 governing access to national 
security information. 

· B. Closed by statute or by the agency which originated the document. 
C. Closed in accordance with restrictions contained in donor's deed 

of gift. 

Fr~edom oflnformation Act - [5 U.S.C. 552(b)]. 

b(l) National security classified information [(b)(l) of the FOIA] 
b(2) Release would disclose internal personnel rules and practices of 

an agency [(b)(2) of the FOIA] 
b(3) Release would violate a Federal statute [(b)(3) of the FOIA] 
b(4) Release would disclose trade secrets or confidential or financial 

information [(b)(4) of the FOIA) 
b(6) Release would constitute a clearly unwarranted invasion of 

personal privacy [(b)(6) of the FOIA] 
b(7) Release would disclose information compiled for law enforcement 

purposes [(b)(7) of the FOIA] 
b(8) Release would disclose information concerning the regulation of 

financial institutions [(b)(8) of the FOIAJ 
b(9) Release would disclose geological or geophysical information 

concerning wells [(b)(9) of the FOIA] 

Records Not Subject to FOIA 

Court Sealed - The document is withheld under a court seal and is not subject to 
the Freedom of Information Act. 

This Document was withdrawn on 81612015 by erl 
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SERIES: 
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FOLDER TITLE: 
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OANum.: 
6326 
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2014-0126-F 

RESTRICTION CODES 
, Presidential Records Act - (44 U.S.C. 2204(a)] 

Pl National Security Classified Information [(a)(l) of the PRA) 
P2 Relating to the appointment to Federal office ((a)(2) of the PRA) 
P3 Release would viOlate a Federal statute [(a)(3) of the PRA) 
P4 Release would disclose trade secrets o.r confidential commercial or 

financial information ((a)(4) of the PRA) 
PS Release would disclose confidential advise between the President 

and his advisors, or between such advisors (a)(S) of the PRA) 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy [(a)(6) of the PRA] 

PRM. Personal record misfile defined in accordance with 44 U.S.C. 
2201(3). 

Deed of Gift Restrictions 

. A. Closed by Executive Order 13526 governing access to national 
security information. 

B. Closed by s.tatute or by the agency which originated the document. 
C. Closed in accordance with restrictions contained in donor's deed 

of gift. 

Freedom oflnformation Act - (5 U.S.C. 552(b)) 

b(l) National security classified information [(b)(l) of the FOIA) 
b(2) Release would disclose internal personnel rules and practices of 

an agency [(b)(2) of the FOIA) 
b(3) Release would violate a Federal statute ((b)(3) of the FOIA] 
b(4) Release would disclose trade secrets or confidential or financial 

information ((b)(4) of the FOIA] 
b(6) Release would constitute a clearly unwarranted invasion Of 

personal privacy [(b)(6) of the FOIA) 
b(7) Release would disclose information compiled for law enforcement 

purposes ((b)(7) of the FOIA) 
b(8) Release would disclose information concerning the regulation of 

financial institutions [(b)(8) of the FOIA) 
b(9) Release would disclose geological or geophysical information 

concerning wells [(b)(9) of the FOIA) 

Records Not Subject to FOIA 

Court Sealed - The document is withheld 11nder a court seal and. is not subject to 
the Freedom of Information Act. 

This Document was withdrawn on 81612015 by er/ 
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RESTRICTION CODES 
Presidential Records Act - (44 U.S.C. 2204(a)) 

Pl National Security Classified Information [(a)(l) of the PRA) 
P2 Relating to the appointment to Federal office [(a)(2) of the PRA) 
P3 Release would violate a Federal statute ((a)(3) of the PRA) 
P4 Release would disclose trade secrets or confidential commercial or 

financial information [(a)(4) of the PRA) 
PS Release would disclose confidential advise between the President 

and his advisors, or between such advisors (a)(S) of the PRA) 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy [(a)(6) of the PRA) 

PRM. Personal record misfile defined in a.ccordance with 44 U.S.C. 
2201(3). 

Deed of Gift Restrictions 

A. Closed by Executive Order 13526 governing access to national 
security information. · 

B. Closed by statute or by the agency which originated the document. 
C. Closed in accordance with restrictions contained in donor's deed 

of gift. 

Freedom of Information Act - (5 U.S.C. 552(b)) 

b(l) National security classified information [(b)(l) of the FOIAJ 
b(2) Release would disclose internal personnel rules and practices of 

an agency [(b)(2) of the FOIA) · 
b(3) Release would violate a Federal statute [(b)(3) of the FOIAJ 
b(4) Release would disclose trade secrets or confidential or financial 

information [(b)(4) of the FOIAJ · 
b(6) Release would constitute a clearly unwarranted invasion of 

personal privacy [(b)(6) of the FOIA) 
b(7) Release would disclose information compiled for law enforcement 

. purposes [(b)(7) of the FOIA) · 
b(8) Release would disclose information concerning the regulation of 

financial institutions ((b)(8) of the FOIA) 
b(9) Release would disclose geological or geophysical information 

concerning wells [(b)(9) of the FOIA) 

Records NotSubject to FOIA 

Court Sealed - The document is withheld under a court seal and is not subject to 
the Freedom of Information Act. 

This Document was withdrawn on 81612015 by er! 
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