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OFFICE OF THE VICE PRESIDENT

WASHINGTON

August 6, 1992

MEMORANDUM FOR AL HUBBARD
RICHARD PORTER v~

FROM: ZELDA NOVAK %/DL,

SUBJECT: TERM LIMITS EVENT

I've attached a list of term limits leaders in each state --
states that will have term limits on their November ballots are
marked. A list of Republican challengers who have signed ALCT's
pledge to endorse term limits is also attached.



U.S. LIMITS?20 TEL 2023336434

666 11th St., NW. FIFTY STATE REPORT
Suite 840

Washington, D.C. on
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202.393.6440 TERM LIMIT ACTI&ITY
800.733.6440 T

FAX 202.393.6434

Alabama -- Bill introduced in legislature. Group forming to
lobby and seek term limit pledges from 1992 candidates.

Alabama Term Limit
815 Union 8t.

Selma, AL 36701
(205) 875-6214 ;
Contact: Dean Wilsbn

== Anchorage voter initiative was successful in
limiting terms for municipal offices. | Groups working for
separate state and federal 1994 initiatives. Also, they are
pursuing legal action against the Atto ney General’s attempt
to block their initiative petition driﬁe.

State Group ~ Federal Group
. Alaskans for lLegislative Reform Fritz Pettyjohn

801 W. Fireweed Lane P.O. Box 110912
Anchorage, AK 99503 Anchorage, AKX 99511
(907) 274~5257  (907) 345-5174 .

Fax (907) 272-7531

s
Contact: Bob Bell ’

Arizona -- Petition drive successfully filed 227,000

%ki signatures for combined state and federal limits. Federal
limits are 6 years in U.S. House. Arigona S8tate House of
Representatives has passed term limit enmendment with 12. year
U.5. House limit. No action yet taken by the State Senate.

{

Main office |

Citizens for Limited Terms

1250 E. Missouri, uite 2

Phoenix, AZ 85014

(602) 265-0544, fa* (602) 650-1677 _
Contact: Bill Long; Michelle Babinec¢

{ |
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Voter Outreach

2844 E. Baverly
Tucson, AZ 85716

(602) 327-9595

Contact: Alexis Thompson

== Petition drive has

3¢ Axkansas :
pPlace initiative on

X

state legislature and U.s.
legislative effort

limit).

LIMIT

w
}
U

n,

o TEL 20923936434

Arizona C.C.R.
P.O. Box 11707
Prescott, AZ 86304
(602) 445-0874
Contact: Al Walther

gathe
1992 ballot. Li

ed 85,000 signatures to
1its state-wide offices,
Congress (6 year U.S. House

was killed in committee in 1991.

Arkansans for Governmental Reform
P.O0. Box 1447 § :
Little Rock, AR 72203

In state (800) 489-1992,

(501) 661~8699
Contact: Steve Munn/skip
|

Cook

ia -~ Proposition 140 leadeﬂ Pete Schabarum i
leading the campaign to limit canresg (6 years in the U.S.
00

House).

Additional contacts:

ACTIV

9083 Sequel Drive $2
Aptos, CA 95003

(408) 688-8986,

Contact: Lee Phelps

Colorado -- State and federal limits
(Colorado Springs, Litt)
 have passed limits on city officials.)

of the vote.

-~ Four
state legislature,

term limit pledges from

The campaign turned in
17 and is awaiting ballot certification.

625,000 signatures on April

Citizens for Te Limits
880 W. First Street, #612
Los Angeles, CA 90012
(213) 617-3874, fax (213) 620-0993
Contact: Pete Schabarum

(916) 852-6645, fax (916) 852-6496
Contact: Mike Arn

People’s Advocate
3385 Arden Way
Sacramento, CA 95825
(916) 482-6175

fax(408) 662-913b
. Contact: Ted Cpsta

passed in 1990 with 71%
eton, and lLoveland

Sen. Terry Considine

1700 Lincoln Street, Suite 4706
Denver, CO 80203 4
(303) 757-2567, fax (303) 757-3841

resolutions have been introduced iﬁ the

Groups forming now to lobby and seek
1992 candidates.
|

|

(9}
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Tom Durso
P.0O. Box 571

Watertown, CT 06795

(203) 274-4650

Dalaware -- A bill has been

Elorida ~- Initiative
filed 510,000 petition

Defeated court challenge by politicians to keep. .them
off the ballot -- the Florida Supreme

X

years.

Florida legislature
amendment but with 1
House. (City term 1i
18% in 1991.)

Georgia -- Number of
lobbying.

Hawaii

years.

4daho -~ Resolution

constitutional amendment passed the st

TEL 2023936434

4

IMITS?20

Connecticut Taxpayer’s Commjittee
1312 Boston Post Road, Box 3767
Milford, CT 06460 5
(203) 877-1009,fax (203)877+2596
Contact: George Gallo

introduced in the legislature.

limiting state aid federal terms has
signatures. Linits U.8. House to 8

ourt voted 5-2. The
is considering a similar Conatitutional
onger terms - 12 ysars - in the U.S.

mits were passed in Jacksonville 82% to

|

Eight is Enough!

P.O. Box 4888

Orlando, FL 32802

(407) 839-5888, fax (407) 839-4360
Contact: Phil Handy/John Sowinski
bills have been iﬂtroduced. Group
Georgians to Limit
P.O. Box 742
Dalton, GA 30722
(404) 278-6514 |
Contact: Glen Hicks

|
Congressional Terms

!

-- Bill intreoduced to limit staqe legislators to 8

State Representative Jane Tatibouet .
235 So. Beretania 8t., Room 1109
Honolulu, HI 968131

(808) 586=6470

{
calling on Congress to pass a
e Senate and House

and was signed by the Governor on 3/31/82. Earlier this year

& group was petitioning for a federal i

limit in U.S. House)
lobbied for on the s

Federal
Citizens for Political

Reform (CPR)
P.O., Box 836
Boise, ID 83701
(208) 336-4449

Contact: Roland Smith

itiative (8 year
» Separate legislation is also being
tate level. j '

Idah&ans for

Competitive Government
701 West Franklin St.
Boisp, ID 83702
(ZOBE 342-6000 :
Contact: Dwight Johnson
|
1

I
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i .
== A state term limit group is petitioning for a
1994 injitiative limiting gstate legislators. state
~initiative Process prohibits a feder 1l initiative.

Taxpayer’s Coalition for a 2-Term Limit
23 West, 546 Pine Drive

Wheaton, IL 60188

(708) 462-2062

Contact: Faye smith

~= Group forming to lobby and pursue term limit
Pledges for 1992 candidates. g :

Hoosiers for Better Government
521 Navajo Drive .
New Albany, IN 47150
(812) 944-6100 ;
Contact: Tim Deatrick

Iowa -- A Senate Joint Resolution has been introduced and is
in committee.

Senator Jim Kersten
P.0. Box K
Fort Dodge, IA 50501
(515) 873-2154

Bansag -- City of Wichita passed term limits. Resolutions
have been introduced ip state legislapure. Group has formed

to lobby.
 Kansans for Term limts  state Rep. Jim Cates
3101 SW MacVicar, #102a . 5500 W, 31st Terrace
Topeka, K§ 66611 ~ Topeka, KS 66614

(913) 267-4173
Contact: Jim van Slyke

=~ legislation has been intrdduced in 1992 session.
Group formed to campaign to get candidates to Pledge their
support for term limits. :

Kentucky Term Limtis
Route 3, Box 756
williamsburg, KRY 40769
(606) 549-2969 |
Contact: Elmer Paﬂrick
Iouigiana -~ New Orleans overvhelmingly passed city council
limits. Three bills have been introdu;ed in the gtate

Senate and three in the House. A group has formed to push
for state and federal limits, §

P
]
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Louisiana ‘96 ‘

1l Seine Court, Suiﬁe 200

New Orleans, LA 70114

(504) 364~6112 :

Contact: Peter Devine
Maine ~- Initiative language has been drawn up and is
expected to be filed this year. They then have a year
period to collect 52,278 signatures for the 1994 ballot,
Group is prepared to sue the Secretary of State who has
Previously tried to block term limit petition efforts.

Mainers Back in Charge
27 Danforth Streeti
Norway, ME 04268
(207) 743-5228

Contact: Sharon Bo¢chard

Marvliand -- Bill introduced in legislature. Groups have
formed to pursue county-wide term limi initiatives, pledges
from ‘92 candidates, and lobby the state legislature. Non-
binding initiative passed in Rockville, MD for term limits
on the city council. 1 é

|

Marylanders to Limﬂt
Congressional Termq
799 Dividing Road |
Severna Park, MD 21146
(410) 544-3326
Contact: Bob Schae

Masgachusettg -- LIMITS collected over}?Z,ooo valid
signatures to send a Constitutional Amendment to the state
legislature. Amendment limits state and federal terms (8
years in U.S. House.) Now the amendment must get at least a
25% vote from the full legislature on two occasions in order
to be placed on the 1994 ballot. Governor and 3 other
statewide elected officials have endorsed term limits.
Legislature has thus far been making procedural maneuvers to
avoid a vote on the amendment. i

{
LIMITS 1
P.O. Box 2432 ‘
Worcester, MA 01613
(423) 477-0900 |
Contact: Dorothea Vitrac

fer

Michigan -- Petition drive gathered 402,000 signatures and
has been certified for the 1992 ballot. Limits apply to

state~wide officials, state legislaturq, and U.S. Congress
(House limits are 6 years). (Continuedion next page)
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Jay Van Andel of Amway Corporation aﬂd Paul McCracken,
former chairman of the President’s Council of Economig
Advisors, are co-chairs of the campaign., Dick Headlee is
serving as Chairman of the Finance committee,

Campaign to Limit Politicians’ Terms
4616 44th Street, SE f
Grand Rapids, MI '49512 1
(616) 957-2177, fax (616) 957-2394
Contact: Tim Pur%y, Tish Berkey

== A constitutional amendment has been introduced

in the House and 2 bills (s.F. 227 and §.F., 916) have been
introduced in the Senate. Governor Carlson has endorsed
term limits, ‘ ’

Minnesotans for Term Limits

1900 Foshay Tower

Minneapolis, MN 55402

(612) 337-5%3¢ !

Contact: Ben Whitpey

-~ Four separate bills have been introduce& in

Missigsippi :
the 1992 session (HCR#19, Rep. Netherland: HCR#20, Rep.

v

nng:nnn. .
initiative, State Rep. Fred Thomas 18 the author of the

Bryant; HCR#98, Rep. Garriga; HCR#107, Rep. Reeves).

Robert Green

Rt. 2, Box 20-A
Ripley, MS 38663
(601) 837-4596 |

==  Separate initiatives on the state and federal
level were filed and over 380,000 petition signatures were
turned in. The U.S. House limit is 8 years. The group has
the support of U.8. Rep. Mel Hancock (R-Springfield). 1In
1990, Kansas City approved city~wide term limits (57% Yes).
Missourians for Limited Terms
P.O0. Box 317 i
Marshfield, MO 65706
(417) 468-3074, In state:(800) 473~TERM
Contact: John Thonpson ‘

|
== Over 55,000 signatures were submitted for a 1992

measure. (House has a 6 year limit). Governor Stephens has

endorsed term limits. i ;
Citizens for cr-sJ
707 Tower :
Helena, MT 59601 |
(406) 443-3797 |
Contact: Riley Joﬁnson
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%&_nghzggxg -~ Group has turned in 75,ooo@signatures to plbce
an initiative on the 1992 ballot (8 yehAr House limit),
Supporters include former Governor Thope. i

Nebraskans for Terp Limits
P.O. Box 57193 |
Lincoln, NE 68505 |
(402) 333-2912 4
Contact: Ed Jaksha
Neyada -~ Group has fileg 44,000 petition signatures for an
amendment limiting terms of their fede al delegation (6
yYears in the U.S. House). Amendment will go on the 1992
ballot, and if passed, must be passed again in 1994,

Nevadans for Term limits

5715 N. Balsam Roa

Las Vegas, NV 89130

(702) 658-2112, (792) 658-2090
Contact: Hal Schuster

~= Two bills were introdéced in 1991, Former
U.S. Senator Gordon Humphrey is workinq on new legislation.

Sen. Gordon Humphrdy
P.O. Box 1461, Statie House
Concord, NH 03301 |
(603) 798-4274, fa{ (603) 798-5274
== Group has formed to lobby (virtually new
legislature after 91 election) and implement term limit
pPledge program for 1992 congressional dandidates. :

REVOLT f
P.O. Box 989

Brick, NJ 08723 i
(908) 892-1518
Contact: Tom Blomquist

New Mgxico -- Resolutions introduced in both House and
Senate. State Rep. Mark Caruso leads e legislative
battle. Numerous state legislative can idates are running
on the issue of term limitation. i

New Mexico citizens!tor Term Limits
P.O. Box 35367 1

Albuguerqguae, NM 871b6

(505) 291-8585 :

Contact: Greg Zanet#i

i
|
|
i
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=~ Two bills have been intreduced. The Empire
State Foundation has produced a study supportive of term
limitation. | :
PAC-UP
301 Hamilton Str#et
Robinson Square
Albany, NY 12210
(518) 432-4444

Contact: Tom Carroll

Noxth carolina ~- Two bills introduceé in Senate. Gropp
being organized to lobby and solicit term limit pledges from
candidates. i §

6204 Oak Burr Court
Pleasant Garden, NC 27313
(919) 674-8955 |

Contact: Al Coggaﬁ

North Carolina TcEm Limits

Separate initiatives being filed to nit terms on state and
federal level. (12 Years in U.S. Hous ) é

North Dakotans for Better Government
P.O., Box 2074 | J
Bismarck, ND 58502

(701) 255-1705 ;

Contact: Kent French

== Bills introduced in sfnate and House.
1

Ohio -- Petition drive well underway for the 1992 ballot.
Limits state-wide officials, state legislature and U.s.
Congress (8 years in the House), Ohicans for Term Limits
has the support of Citizen Action, the Christian Coalition,
and the National Federation of Independent Business.

Ohiocans for Term Limits
12500 Elmwood Avenue
Cleveland, OH 44111
(216) B871-6481 !
Contact: John Jazﬁa

petition signatures gathered b
apply to both state and federal offici
U.S. House). |

LIMITS

19201 SE Division,
Gresham, OR 97030
(503) 667-8315 or 665-4142
fax (503) 667-4948
Contact: Frank Eisenzimmer

volunteers. Limits
ls (6 year 1imitjin

7*%’ngggn == Initiative petition drive coEpleted with over
120,000

{
|

Suite C

[V
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Oklahoma ~- Passed state-wide limits in 1990 with 67% of the
vote, Considering initiative on federal limitg -- probably
in 1994. ; 5

Lloyd Naoble, III |

324 Main Street, s&ito 612

Tulsa, OK 74103 :

(918) 584-0612, fa# (918) 599-7167

Pennsvlvania -- Group forming to lobbyéror term limits,

Pennsylvanians for |Term Limits
RD 5, Box 156
Blairaville, pPA 15717

(412) 244-4081 w /[(402) 459-8247 h
Contact: Mike Boland ‘ '

Bhode Island -- Two bills introduced in 1991 legislative
session. Governor sundlun supports term limitg and is
Preparing his own bill for 1992.

== Bills are in committee as 1992 session
begins. Group has formed to lobby and has been collecting
petition signatures to demonstrate support.

South Carolinians for Term Limits
A Better Connection 616 Harbor Creek Drive

| ;
1042 N. Pleasantburg Drive Charleston, SC 29412
Greenville, 8C 29607 (BOE) 795-3118
Contact: wes Drawdy Contact: Carter Hardyick

the U.S. Congress take action to limit terms. Initiative
has already been certified for the 1992/ ballot. Effort is
being led by Jeff Hayzlett and st. Rep. John Timmer (who. is
running for U.S. Congress). Initiative limits state

legislators and constitutional officers to 8 years and the

U.S. House and Senate members to 12 years,

-=- Resolution passed in 19#0 requesting tha&

South Dakotans for imited Terms
P.O. Box 1684

Sioux Falls, 8D 57101

(605) 338-6621

Contact: Jeff Hayzlett

i
-~ Four resolutions have been introduced for a

constitutional amendment. Statewide group formed to lobby.

Citizens to Limit Political Terms
P.O. Box 204 i

Manchester, TN 3735

(615) 728-3861

Contact: James Herbart Threet

|
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Iexags -- state lobbying group is collecting signatures to
demonstrate massive grassroots support for the issue. Non-
binding vote in ‘92 Gop Primary gained 86% in favor of term
limits of 6 years in U.S. House and 12 years in Senate.
(San Antonio has passed term limitation for city officials.
Houston passed city-wide term limit initiative at 1991
general election.) Governor Ann Richards, a Democrat, has
endorsed term limjits. f

Texans for Term Limitation
P.O. Box 1906
Houston, TX 77251
(713) 546-2545
Contact: Rob Mosbacher

Dtah ~- Patition drive underway for 1994 ballot initiaﬁive.
Initiative limits county officials, state legislature and
Congress (8 years) _ ;

Term Limits !
50 West 7200 Soutr
Midvale, UT 84047
(801) 966=3252 1
Contact: John BulPock

-- Proposed constitutional améndment still in the
State House. Former Governor Madeleine Kunin is in favor of
term limits, i ;

Timothy Philbin |
P.O. Box 813 |
Rutland, VI 05702
(802) 775-2311 .

Vixginia -- Lobbying group has formed|

Virginians for Political Reform
P.O. Box 14829 7

Richmond, VA 23221

(804) 353-4554 !

Contact: Mark Hag#od

¥ashington -- Petition drive collected 206,000 signatures to
place initiative 573 on 1992 ballot. Previous initjiative
was rewritten to take out retroactive clause. (Lost 46% to
54% on 1991 retroactive initiative.) :

LIMIT !

P.O. Box 98003 | |
Tacoma, WA 98498 | 5
(206) 7%59-1212, fa (206) 75%-3602
Contact: Sherry Bokainkel :
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~= Group formed to lobby hegislature for térm
limits and injitaitive/referendum. State Sen. Mark Manchin
7 ‘ - 'cgislation to limit legislative terr~ - -

Concerned Citizens pf West Virginia
101 Laurel Ridge Road

Scott Depot, WV 25560

(304) 757-7224
Contact: Viloris or lou Allen

¥iccgr. i -- Three Constitutional Amendments were intye:

in the legislature. Public Hearing was held in January; no
further action. Group has an active spgaker's bureau, a
newsletter, and a non-binding petition drive. They will Beek
new legislative action in 1993 session.! They need
legislative approval in two successive hegislative sessipbns,
and a majority vote of the public. :

Badgers Back in Charge
P.O. Box 1992

Freedom, WI 54131
(715) 693-3018
Contact: Kevin Herm%ning

Svave~niue wiiacials, state legislators, ana cuigicss.
Limit is 6 years for U.S. House. (Bill in Senate died in
C e in 1991.) i

7)k/§voninq -- Certified for 19952 ballot. I%itiative will 3%?‘*

Wyomingites for Citﬁzen Government
P.O. Box 4322

Casper, WY 82604

(307) 237-4648 / (3D7) 674-4983
Contact: Dave Dawsoh / Jack Adsit

roan

.12
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AMERICANS

TO LIMIT
CONGRESSIONAL TERMS

REPUBLICAN CHALLENGERS FOR THE U.S. CONGRESS
WHO HAVE SIGNED ALCT PLEDGE

Don Sledge-AL
Terry Smith-AL
Texrry Hayes-AR
H.L.Richardson-CA
Bill Filante-~CA
Jim Tomlin-CA
Verne Teyler-CA
Tom McClintock-CA
Mark A. Robbins-CA
Jay Hernandez-CA
Stephen Horn-CA
Scott MecInnis~CO
Charles T. Canady-FL
Harry C. Lepinski-IL
John Shimkus-IL
John Jones~PA
John Linder-GA

REPUBLICAN CHALLENGERS FOR THE U.S. SENATE
WHO HAVE SIGNED ALCT PLEDGE

Mike Huckabee-AR
Terry Considine-CO
Dirk Kempthorne-ID
Tommy Hartnett-SC
Mike DeWine-OH

updated 8/4/92

e S B ST E AT 2 R e
1050 Langley Hull Drive @ Langley, Vieginia 22101
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PLEDGE

TO LIMIT CONGRESSIONAL
TERMS

I, , a candidate for Congress from the state

of , pledge to my constituents and to the American
people, an overwhelming majority of whom support limiting the length of time
a citizen may serve in Congress, that I will:

ONE, To the best of my ability, reflect the will of the people and support
efforts in the United States Congress to limit the length of time any citizen may
serve in the United States House of Representitives or the United States
Senate; and

TWO, Support every effort, whether by resolution in the state legislature, by
citizen initiative or by referendum, to call upon my collegues in Congress to
constitutionally limit the length of time a citizen may serve in the United States
House of Representitives and the United States Senate.

By my hand, this day of , 19

SIGNATURE

Americans To Limit Congressional Terms
1050 Langley Hill Drive, Langley, Virginia 22101



OFFICE OF THE VICE PRESIDENT

WASHINGTON

August 3, 1992

NOTE TO AL HUBBARD ////
RICHARD PORTER®
ZELDA NOVAK
JIM PITTS
ANNE HATHAWAY
JANE ABRAHAM

FROM: BILL KRISTOL 6(/66

FYI -- for campaign travel/strategy purposes, and for
planning the convention term limits event.

Aown Lins
b
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*12 TERM LIMITS: 15 STATES INVOLVED IN INITIATIVE PROCESS

"Disgusted with Congress and wary of politician’s promises
that things will get better, activists in 15 states are pressing"
term~limiting initiatives "to ensure ... change." Referenda
supporters "say the time couldn’t be more ripe to kill off the
career politician." U.S. Term Limits’ Jim Langan: "I think what
the political establishment is going to find is that there’s a
large group of people cut there who are mobilized." Observers of
the term limits movement "predict a majority of the 15 states
will vote for the measures." Pollster Gordon Black: "In this
mood, most of them will pass ... We have polling data that dates
back 60 years and in no time in 60 years were people more
disaffected with the political process than now." In ‘90, CO
became the first state to pass term limits for U.S. House Members
(Poletz, NEWHOUSE NEWS, 7/27). W. POST’s Broder: "I have not
changed my view that term limits will damage Congress and the
legislatures, shift power to the executive branch and unelected
bureaucrats and diminish citizens’ responsibility for choosing
their own representatives. The record wave of retirements and
primary election defeats in House contests this year shows that
the makeup of Congress can be radically altered without
artificial limits on tenure." Broder notes a "partisan tinge to
the battle. [GOPers] have endorsed term limits in their
platform, and [VP Quayle] is pushing the issue on the campaign
trail. Opponents claim it is a conservative-financed plot to
displace [Dems] from their long standing majorities in Congress
and most of the state legislatures" (7/29). W. TIMES editorial:
"Where, exactly, is the publicity this time around? Or even
basic news coverage of a genuine national movement? The answer
is that it is nowhere to be seen. ... After the presidential
campaign, the term limits movement is the second biggest story of
the 1992 election. That can’t escape forever" (7/29).

THE FACTS: As of 7/23, 15 states are working to place ternm
limit initiatives on their 11/92 ballots. Initiatives have been
certified in seven states. Five states have submitted signatures
and are awaiting certification. Two states are still collecting
signatures. The latest filing deadline is in ND on 8/5. The
state summary was complied by Americans To Limit Congressional
Terms. ALCT founder ex-Rep. Jim Coyne (R-PA) said the number of
referenda "far exceeds our expectations" (release, 7/30).

STATE UPDATE

CERTIFIED FOR 11/92 BALLOT (8): CA, MI, SD, WY, MT, OR, WA, FL
PETITIONS AWAITING CERTIFICATION (5): NV, AZ, NE, MO, AK

STILL COLLECTING SIGS. 8/92 DEADLINE (2): ND, OH

TERM LIMITS FOR U.S. HOUSE

TWO TERMS (6 YRS): CA, MI, MT, OR, NV, WY, AZ, AR, WA
FOUR TERMS (8 YRS): FL, MC, NE, OH

SIX TERMS (12 YRS): SD, ND

NOTE: All measures call for 2 terms (12 yrs.) for U.S. Senators.



INSTITUTE

For Immediate Release Contact: Linda Clark
September 24, 1992 (202) 546-0200

TERM LIMITS ARE CONSTITUTIONAL, STUDY SHOWS

Washington - The Constitution allows states to limit the
terms of their members of Congress, despite the attempts of
opponents of term limitation to claim otherwise, argue attorneys
Neil Gorsuch and Michael Guzman in a new study from the Cato
Institute.

According to Gorsuch and Guzman, the Framers’ debate during
the ratification of the Constitution proves that they considered
rotation in office necessary to prevent a stagnant and
unresponsive legislature. The only reason rotation was not
incorporated into the Constitution was that the customs of that
time dictated that members of Congress should represent their
fellow citizens for a short time and then return to private life.

In addition, electoral turnover was much larger then. 1In
the first House election after Washington was elected president,
40 percent of the incumbents were defeated. By 1989, however,

fewer than 8 percent of members of Congress were newcomers.

--over--

Cato Institute ® 224 Second Street S.E., Washington, D.C. 20003 * (202) 546-0200 Fax: (202) 546-0728



Cato Institute/Constitutionality of Term Limits/2-2-2

Article I, section 4 of the Constitution explicitly allows
the states to determine the time, place, and manner of
congressional elections, and Gorsuch and Guzman demonstrate
through a detailed analysis of the existing case law that term
limits fall under the "manner" provision and are thus
constitutional.

"Will the Gentlemen Please Yield? A Defense of the
Constitutionality of State-Imposed Term Limitations" by Neil
Gorsuch and Michael Guzman is no. 178 in the Policy Analysis
series published by the Cato Institute, an independent public

policy research organization in Washington, D.C.

——30=-
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TERM LIMITS ARE CONSTITUTIONAL, STUDY SHOWS

Washington - The Constitution allows states to limit the
terms of their members of Congress, despite the attempts of
opponents of term limitation to claim otherwise, argue attorneys
Neil Gorsuch and Michael Guzman in a new study from the Cato
Institute.

According to Gorsuch and Guzman, the Framers’ debate during
the ratification of the Constitution proves that they considered
rotation in office necessary to prevent a stagnant and
unresponsive legislature. The only reason rotation was not
incorporated into the Constitution was that the customs of that
time dictated that members of Congress should represent their
fellow citizens for a short time and then return to private life.

In addition, electoral turnover was much larger then. 1In
the first House election after Washington was elected president,
40 percent of the incumbents were defeated. By 1989, however,
fewer than 8 percent of members of Congress were newcomers.

-

==QVer==

Cato Institute ® 224 Second Street S.E., Washington, D.C. 20003 * (202) 546-0200 Fax: (202) 546-0728



Cato Institute/Constitutionality of Term Limits/2-2-2

Article I, section 4 of the Constitution explicitly allows
the states to determine the time, place, and manner of
congressional elections, and Gorsuch and Guzman demonstrate
through a detailed analysis of the existing case law that term
limits fall under the "manner" provision and are thus
constitutional.

"Will the Gentlemen Please Yield? A Defense of the
Constitutionality of State-Imposed Term Limitations" by Neil
Gorsuch and Michael Guzman is no. 178 in the Policy Analysis
series published by the Cato Institute, an independent public

policy research organization in Washington, D.C.

——30==-



Poli

No.

cy

WILL THE .GENTLEMEN PLEASE YIELD?—A DEFENSE OF THE
CONSTITUTIONALITY OF STATE-IMPOSED TERM LIMITATIONS

by Neil Gorsuch and Michael Guzman
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Analysis

The recent rash of congressional retirements has led
many politicians and pundits to speculate that the term limit
movement will prove to be nothing more than a passing fad.
They argue that the likely election of over 100 new House
members this fall will satisfy even the most disenchanted
voter’s appetite for change. This claim, however, greatly
underestimates a series of developments now taking place at
the grass-roots level across the country.

Indeed, recent events suggest that, rather than waning,
interest in term limits continues to grow. California and
Michigan, home of two large and powerful congressional dele-
gations, will include federal term limit initiatives on their
ballots this November, and as many as a dozen other states,
including Florida, are contemplating similar moves. Public
support for term limits hovers around 75 percent in the
polls, and activists across the country have formed and fund-
ed bipartisan national organizations dedicated to their prop-
agation.! In sum, it appears that term limits will likely
remain on the national political agenda for quite some time.

Nervous incumbents, perhaps hoping that the courtroom
will prove more hospitable than the ballot box, have already
attempted to shift the debate over term limits from their
merits to questions about their constitutionality. Rep.
Larry Smith (D-Fla.), for example, recently used the services
of the House Counsel’s office--at taxpayer expense--to

Neil Gorsuch and Michael Guzman are recent graduates of the Harvard
Law School.
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prepare a legal brief challenging a term limit initiative in
his home state. Last fall, California state legislators
brought, and lost, a lawsuit aimed at invalidating a term
limit California voters imposed on their state representa-
tives and senators in 1990. And most recently, the Massa-
chusetts legislature has refused to allow a term limit ini-
tiative on the ballot until the state’s supreme court ren-
ders an advisory opinion certifying the measure’s constitu-
tionality.

In short, term limit opponents appear increasingly
willing--perhaps even anxious--to avoid any debate over the
merits of state-imposed term limits, embracing instead the
comfortable notion that it is pointless to consider a pa-
tently unconstitutional measure. House Speaker Thomas Foley
put the proposition most succinctly: "Any constitutional
lawyerzworth his salt will tell you [term limits are] a
sham."

We beg to differ. Although the constitutional case for
term limits is not beyond doubt, it can hardly be character-
ized as frivolous. Hoping to move the ongoing debate over
term limits from the legal realm to a discussion of their
merits, we argue here that a state-imposed limit on the
terms of that state’s congressional delegation is constitu-
tionally permissible.

We begin this study with an examination of U.S consti-
tutional history and find that a term limit is entirely
consistent with the Framers’ intentions. Recognizing that
men are not angels, the Framers of the Constitution put in
place a number of institutional checks designed to prevent
abuse of the enormous powers they had vested in the legisla-
tive branch. Bicameralism, frequent elections, staggered
terms, differing qualifications, shared and exclusive pow-
ers, and state control over election procedures are all
examples of the mechanisms the Framers crafted with the hope
of ensuring a responsive yet responsible legislature. A
term limit, we suggest, is simply an analogous procedure
designed to advance much the same substantive end.

Similarly, the text of the Constitution leaves room for
term limits. Article I, section 4, explicitly grants the
states wide latitude to determine the times, places, and
manner of congressional elections. This provision, in our
judgment, fully empowers states to enforce term limits on
members of their congressional delegations. Moreover, a
term limit is harmonious with our constitutional guarantees
of free speech or equal protection.
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Before proceeding further, however, it would be well to
explain exactly what we will defend. Although various term
limit proposals have been suggested, we will defend a mea-
sure similar to the initiative the voters of Colorado re-
cently approved as an amendment to their state constitution
--the only congressional term limit actually enacted to
date. Colorado’s amendment limits United States senators
and representatives to twelve years in office, allowing them
to run again only after a four-year "rotation" out of of-
fice.’ The amendment applies prospectively in that it af-
fects only those congressmen elected after 1990.

We would add one important provision to the Colorado
amendment, however: an incumbent would be allowed to conduct
a write-in candidacy at any time. Thus, the term limit we
defend would remove an incumbent from the printed ballot
after twelve consecutive years but leave him the option to
run as a write-in candidate.?

We defend this slightly amended version of the Colorado
term limit, including the number of years permitted, only
because it is the first such measure actually to have been
approved by a state’s voters. 1In truth, fewer terms--such
as six consecutive years for members of the House, as re-
flected in most proposals currently before the voters--may
be perfectly acceptable. 1In any case, however, the consti-
tutional issues should not turn on the number of terms a
particular measure allows.

Historical Perspective

Opponents of term limits frequently emphasize the ab-
sence of a limit on congressional terms in the Constitution
as evidence that the Framers intended to preclude such a
measure.’ This argument ignores both the principles of gov-
ernment that influenced the Framers and the concrete analogs
to term limits that they included in the Constitution.
Although a limit was not written into the Constitution, its
absence suggests not that the Framers thought one inimical
to their project but only that it was unnecessary in light
of the numerous restrictions they had imposed on the nation-
al legislature.

James Madison, in The Federalist no. 51, reminds us of
the Framers’ basic views on human nature’s tyrannical possi-
bilities, and their danger for a government composed of men:

If men were angels, no government would be neces-
sary. If angels were to govern men, neither ex-
ternal nor internal controls on government would
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be necessary. In framing a government which is to
be administered by men over men, the great diffi-
culty lies in this: you must first enable the
government to control the governed; and in the
next place oblige it to control itself. A depen-
dence on the people is, no doubt, the primary
control on the government; but experience has
taught mankind the necessity of auxiliary precau-
tions.®

Put simply, institutional constraints on the power of
government--in Madison’s parlance, "auxiliary precautions"--
were, to the Framers, necessary preconditions for liberty.

A dependence on popular electlons, while surely the first
line of defense in securing and maintaining a free society,
cannot reasonably be expected to suffice.

Thus, when the Framers outlined the nature and respon-
sibilities of the legislative branch, they established a
number of safeguards to control the significant power they
had vested in that body. Bicameralism, size of membership,
term lengths, staggered terms, differing qualifications,
shared and exclusive powers, and state control over election
procedures are all examples of the mechanisms they deployed
in the hope of "obliging [government] to control itself."
Like those restraints, term limits were also a familiar
device. Before drafting and ratifying our present Constitu-
tion, several states had constitutional limits on the terms
of their legislators.’” Delegates under the Articles of Con-
federation were also limited to a maximum of three one-year
terms during any six-year period.®

Hoping to continue a tradition of limited terms, Edmund
Randolph proposed a rotation scheme at the Federal Conven-
tion in Phlladelphla that would have prevented members of
the House from serving consecutive terms.’ Two days after
its introduction, however, Randolph’s rotation proposal was
set aside, along with several other provisions concerning
the legislative branch, because it entered "too much into
detail for general proposn:lons."10 Legislative rotation
was never the subject of recorded debate at the Federal
Convention, and on June 12, 1787, the delegates quietly
voted to drop a rotation requlrement 1

A rotation scheme, of course, was only one means the
Framers considered for curbing the self-aggrandizement and
disregard for the electorate that long-term incumbents often
display. To address such problems, they adopted relatively
short terms for all elected federal officials; indeed, the
Framers settled on a six-year Senate term only after debat-
ing proposals for a tenure "during good behavior" of nine
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years, seven years, and four years.'” Likewise, they fixed
terms in the House at two years after considering proposals
of three years and one year.?” The presidential term was
also reduced to four years after proposed terms of life
tenure, twenty years, fifteen years, eight years, and seven
years were debated and rejected.! John Adams gave an elo-
quent explanation of these decisions:

[E]lections, especially of representatives and
counselors, should be annual, there not being in
the whole circle of the sciences a maxim more
infallible than this, "where annual elections end,
there slavery begins." These great men

should be elected once a year--like bubbles on the
sea of matter borne, They rise, they break, and to
that sea return.b

Having mandated frequent elections, it was virtually
inconceivable to the Framers that many incumbents would be
able to win continual reelection.!® Rather, the common as-
sumption that frequent elections would produce a high degree
of turnover was plainly evident in the debate over the
length of tenure for representatives. Anti-Federalist "John
DewWitt," for example, argued in favor of a one-year term for
representatives despite his belief that two-thirds of the
members would be new each term.!” James Madison, likewise
assuming that "new members . . . would always form a large
proportion" of the House, urged longer terms to allow new-
comers time to learn their job.!®

The Framers’ decision to stagger the terms of senators
further demonstrates the common assumption of significant
turnover.’” Advocates of staggered terms viewed them as a
mechanism both for ensuring that not all members would be
new at the same time® and for creating at least a limited
degree of accountability by compelling one-third of all
senators to run biennially.? Of course, a staggered term
cannot accomplish either of those goals if incumbents regu-
larly win reelection.

The Framers added yet another check on the ability of
the Congress to insulate itself from its constituents by
explicitly assigning the states primary authority to regu-
late the "Times, Places and Manner" of congressional elec-
tions.? Recognizing that election procedures could be used
to shape and control the Congress, many argued that state
regulation was necessary or else representatives and sena-
tors might favor a certain group or class most like them-
selves. For example, Brutus wrote:
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The proposed Congress may make the whole state one
district, and direct that the capital (the city of
New York, for instance) shall be the place for
holding the election; the consequence would be,
that none but men of the most elevated rank in
society would attend, and they would as certainly
choose men of their own class.?®

On the other hand, ardent Federalists like Madison and
Hamilton believed that the power to regulate elections must
be vested at least in part with the Congress lest the states
manipulate the rules to advance parochial interests or to
subvert the national government altogether by simply refus-
ing to hold elections.® ’

Understanding that power over election procedures was
too important to be left to chance, the Framers of the Con-
stitution adopted a compromise that placed primary authority
with the states but empowered the Congress to override unde-
sirable regulations. This designation is important because
it allows states to shape districts, restrict access to the
ballot, establish a runoff system, or otherwise regulate
congressional elections. Nevertheless, the Congress may
nullify or replace any regulation it finds unpalatable.

In sum, to prevent a stagnant and unresponsive legisla-
ture, the Framers adopted relatively short terms of office
on the assumption that frequent elections would produce a
high amount of turnover. They staggered Senate terms and
also vested the states with primary authority to regqulate
elections. Given those and other institutional controls,
the absence of a term limit in the Constitution should not
be read as strong evidence that the Framers intended to
preclude its later legislative enactment. Rather, a better
explanation for the absence of a limit is that most Framers
simply thought a rotation scheme unnecessary.

Of course, there were still a few anti-Federalists and
others who objected to the lack of a rotation for the Con-
gress. During the Virginia ratification debate, for exam-
ple, George Mason warned that:

Nothing is so essential to the preservation of a
republican government as a periodical rotation.
Nothing so strongly impels a man to regard the
interest of his constituents as the certainty of
returning to the general mass of the people, from
whence he was taken. . . . It is a great defect in
the Senate that they are not ineligible at the end
of six years.?
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Similarly, Thomas Jefferson felt that the absence of rota-
tion, along with the omission of a bill of rights, was one
of the two largest flaws in the Constitution.® The majori-
ty of delegates, however, apparently believed that the mea-
sures they had already enacted were sufficient.?

In fact, the majority’s assumptions proved correct for
quite some time. In the first House election after George
Washington was elected president, 40 percent of the incum-
bents were defeated.”® Indeed, there was a tradition, last-
ing through the first half of the nineteenth century, for
members of the House to serve only four years and for Sena-
tors to serve only six. Abraham Lincoln, for example,
stepped down after serving one term in the House and did not
run for office again until he sought the presidency.?® Per-
haps because of this tradition, 40 to 50 percent of the
Congress typically left office in every election until the
Civil war.*®

Only after the Civil War--in part because the estab-
lishment of standing committees in the Congress made senior-
ity more important--did House seniority begin to rise. From
1860 to 1920, the average length of service doubled from
four to eight years. By 1991, twenty House members had held
office for at least twenty-eight years.? When the 57th
Congress convened in 1901, for the first time less than 30
percent of its members were freshmen. 1In 1981, when the
97th Congress convened, only 17 percent of the members were
newly elected. By contrast, when the 101st Congress con-
vened, fewer than 8 percent were newcomers.3?

Clearly, the Framers’ underlying assumption about the
length of elective service no longer reflects reality.
Indeed, the statements of some anti-Federalists warning
against a permanent legislature now appear to have been
prophetic. Given the current lack of congressional turnover
and the concomitant increase in length of legislative ser-
vice, the Framers’ apparent reason for rejecting a rotation
scheme--that it was unnecessary to ensure turnover--no lon-
ger applies.

Article I Objections

Having decided that the Framers did not intend to pre-
clude a state-imposed term limit, we now will determine
whether the Constitution presents any barriers to such a
limit. 1In this section, we will examine the most serious
constitutional objection to a term limit: that it violates
the strictures of Article I. We conclude that Article I
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does not proscribe but, in fact, offers ample textual au-
thority for the enactment of a term limit.

Background

Article I, sections 2 and 3, which are referred to here
as the "qualifications clauses," establish three qualifica-
tions for membership in the Congress: at the time of their
election, (1) members of the House of Representatives must
have attained the age of twenty five and Senators must be at
least thirty; (2) members of the House and Senate must be
U.S. citizens for at least seven and nine years, respective-
ly; and (3) members of both houses must be inhabitants of
the state from which they were elected. Article I, section
4, deals with the regulation of congressional elections. As
mentioned, it assigns states the task of regulating the
"Times, Places and Manner" of congressional elections, albe-
it subject to congressional override.

Opponents of term limits commonly insist that a term
limit would impose a de facto fourth qualification upon the
Congress--namely that a candidate not be a long-term incum-
bent. The reason for their argument is obvious: if labeled
a qualification, a term limit would not likely survive con-
stitutional scrutiny because in Powell v. McCormack® the
Supreme Court held that the Congress may not supplement the
three enumerated qualifications.

Adopting the logic of their argument, however, one
could conclude that any election regulation creates a quali-
fication. For example, a requirement that a candidate gath-
er a given number of signatures before gaining access to the
ballot could be cast as imposing a fourth qualification that
he demonstrate a quantifiable amount of popular support for
his candidacy. Thus, the question whether a term limit
ought to be considered a qualification must be answered by
analysis, not by conclusory labeling.

In our view, a term limit is better considered a regu-
lation affecting the "manner" of an election than a qualifi-
cation. As a manner regulation, a term limit is constitu-
tional because states have explicit textual authority to
regulate congressional elections under section 4. It is
worth noting at this point that since Congress may override
a state election regulation at will under section 4, a state
could not enact a term limit without congressional acquies-
cence. In sum, if we are correct in considering a term
limit as a manner regulation, Speaker Foley has nothing to
complain about save his own inability to muster a congres-
sional majority to defeat it.
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Some have argued that even if a term limit is deemed a
qualification, a state may still enact one under the power
reserved to it by the Tenth Amendment. In making that argu-
ment, they point out that at least the Supreme Court’s lit-
eral holding in Powell does not stand in the way: On its
facts, Powell dealt with a qualification enacted by the Con-
gress, not by a state.**® That argument may have something
to recommend it from a philosophical standpoint. However,
because the Court has tended to regard the Tenth Amendment’s
reservation of powers to the states as "but a truism"® and
because Powell’s reasoning appears to forbid all but consti-
tutionally enumerated qualifications, we think an argument
for term limits grounded in the express authority of Article
I, section 4, will more likely prevail.

Distinquishing Between a Qualification and a
Manner Regqulation

The question before us, then, is one of classification:
Is a term limit an impermissible qualification under Powell
or a permissible manner regulation under Article I, section
4? To answer that question, we must ask another: How have
courts used the terms "qualification" and "manner restric-
tion"? Here, the analysis is complicated somewhat because
the Supreme Court has never attempted to define either of
these terms; nor has it had reason to distinguish explicitly
between them. Nevertheless, a look at the leading qualifi-
cation and manner regulation cases leaves no doubt that the
two categories are at least intuitively distinct; the Court,
it seems, knows a qualification or a manner regulation when
it sees one.

In Powell v. McCormack, the leading qualification clause
case, the House of Representatives sought to deny Adam Clay-
ton Powell his seat for alleged unethical behavior even
though he had been duly elected and met the age, citizen-
ship, and residency requirements enumerated in Article TI.

An exhaustive survey of parliamentary precedents, the con-
stitutional convention and ratification debates, and past
congressional practice led the Court to conclude that the
House is "without authority to exclude any person, duly
elected by his constituents, who meets all the requirements
for membership expressly prescribed in the Constitution. "%
Despite the thoroughness of the opinion and its unequivocal
holding, however, nowhere did the Court describe the attrib-
utes of a qualification.?

In Storer v. Brown,”® the leading manner regulation
case, the Supreme Court considered a California statute that
denied two independent candidates access to the general
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election ballot because each had been a member of a major
political party within the preceding year. These congres-
sional hopefuls challenged the regulation as both an imper-
missible manner regulation and an attempt to add a fourth
qualification. The Court dismissed the qualification argu-
ment in a footnote as "wholly without merit."® Choosing
instead to analyze and uphold the statute as a manner regu-
lation, it concluded that "as a practical matter, there must
be a substantial regulation of elections if they are to be
fair and honest and if some sort of order, rather than cha-
os, is to accompany the democratic process. "%

Although neither Powell nor Storer discussed explicitly
how one might differentiate between a qualification or a
manner restriction, at least five possible analytical dis-
tinctions might be drawn from these cases. We will attempt
to explain those distinctions and explore what impact they
might have for a term limit. The first two distinctions,
which are based upon the restriction’s severity and the
directness with which it regulates the congressional office,
are sure to be suggested by term limit opponents because
they tend to favor labeling a term limit as a qualification.
Yet, as we shall see, neither distinction can explain fully
the differences between a qualification and a manner regula-
tion that are evidenced in the case law. The third distinc-
tion--relating to the timing of a regulation--only partially
differentiates between a qualification and a manner regula-
tion; to the extent that it has some explanatory power,
however, it favors labeling a term limit a manner regula-
tion. The final distinctions relating to judicial consid-
erations and a measure’s invidious potential prove the most
useful in marking the boundary between a qualification and
manner regulation. Moreover, they convincingly demonstrate
that a term limit is best considered a manner regulation.

Severity. Although not stated explicitly in Powell or
Storer, a qualification seems intuitively to denote a sub-
stantive precondition or a severe bar to the attainment of
office. By contrast, a manner regulation evokes images of a
mere procedural mechanism designed to ensure that candidates
receive a spot on the ballot only after satisfying certain
requirements. Seizing this intuition, commentators have
argued that a term limit is a gualification because of the
severity with which it precludes individuals from candidacy
or officeholding.*

Albeit intuitive, a distinction based upon severity
cannot withstand scrutiny. Even a quick examination of the
three enumerated qualifications belies the argument that
they must necessarily be severe or permanent. The residence
qualification is easily mutable; at most a congressional
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hopeful would need only a few days to comply with it. The
age and citizenship requirements are less mutable than the
residency requirement only by degree; they are not qualita-
tively different. Accordingly, any attempt to portray a
qualification as obviously stringent finds little support in
the Constitution.

Moreover, the ballot access cases demonstrate that a
manner regulation may severely restrict candidates who at-
tempt ‘to become officeholders. Consider again the severity
of the qualification struck down by the court in Powell in
comparison with the manner regulations upheld in Storer.
Adam Clayton Powell was forced to sit out for one Congress;
the subsequent Congress allowed him to take his seat. Like-
wise, the two congressional hopefuls in Storer had to wait
two years until the next congressional election to renew
their candidacies. As Justice William Brennan pointed out
in dissent, the California regulation had the effect of
forcing an affiliated candidate to declare his independent
status seventeen months before the general election.® The
justice found this "an impossible burden to shoulder" in the
context of a two-year congressional term.® Yet despite the
measure’s severity, he would have stricken it as violative

of the First Amendment--not as creating a fourth qualifi-
cation.

Beyond the ballot access cases, there are other strong
indications that severity is not a reason to label an elec—
tion regulation a qualification. The Hatch Act* passed by
Congress in 1939 explicitly prohibits most federal govern-
ment employees from "[b]ecoming a partisan candidate for, or
campaigning for, an elective public office." This out-
right ban, which of course includes campaigns for congres-
sional office, was first upheld by the Supreme Court in
United Public Workers v. Mitchell.® Despite subsequent
lower court decisions striking down portions of the Hatch
Act (apparently on the assumption that Mitchell was outdat-
ed) ,* the Court reaffirmed its constitutionality in United
States Civil Service Commission v. National Association of
Letter Carriers.® ) '

As in Storer, the Court in Letter Carriers considered
First and Fourteenth Amendment challenges to the Hatch Act
at length and concluded that it promoted legitimate state
interests in maintaining an independent civil service. Yet,
despite the severe ban on candidacy, neither the parties nor
the Court ever suggested that the Hatch Act created an addi-
tional qualification that a congressman not be a government
employee.
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Finally, a look at the Supreme Court’s treatment of
political gerrymandering also undercuts the severity dis-
tinction. Even though a state legislature, through redis-
tricting, may effectively prevent a particular candidate
from ever seeking congressional office or even can effec-
tively remove an incumbent, at no point has the Court con-
sidered even the most contorted political gerrymander a de
facto qualification for office. All gerrymanders have been
analyzed as manner regulations.®

In sum, the enumerated qualifications are less severe
than the manner regulations the Court has upheld to date.
Indeed, permissible manner regulations prohibit minor party
candidates, primary losers, federal employees, and those not
favored by state redistricting from running even in their
first congressional election. Thus, even if a term limit
that relegates an incumbent to run a write-in campaign is
deemed a "substantive" or "severe" burden to officeholding,
this presents no principled reason to label it a qualifica-
tion and, hence, unconstitutional.

Directness. In a second distinction, a few courts have
used a "directness" test to separate a qualification from a
manner regulation. Simply stated, they have held that if a
state election procedure directly affects federal office,
then it is a qualification. By contrast, if the procedure
affects the federal office only indirectly, then it is per-
missible as a manner regulation. In Signorelli v. Evans,*
for example, a federal court of appeals observed that a New
York statute requiring a state judge to resign from the
bench before running for Congress only indirectly impinged
upon the conduct of congressional elections. Contrasting
this resign-to-run statute with laws requiring a congressman
to reside in the district from which he runs, the court
upheld the resign-to-run statute because, with it, New York
had sought to "regulate the ... office that [the state offi-
cial] holds, not the Congressional office he seeks."’!

With this distinction, one could argue that a state-
imposed term limit would be an unconstitutional qualifica-
tion because it directly regulates a congressional election.
But the premise of this argument--and the entire directness
rationale--is flatly wrong. To argue that an election regu-
lation is unconstitutional by virtue of its directness com-
pletely ignores the express constitutional assignment of
primary responsibility for the regulation of congressional
elections to the states in Article I, section 4. Moreover,
the Court’s approval of manner regulations directly regulat-
ing the attainment of federal office--such as the direct
ballot access restrictions in Storer--only reaffirms that a
distinction based upon directness cannot hold. Thus, al-
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though a term limit might directly regulate the attainment
of congressional office, this hardly provides cause for
deeming it a qualification.

The Timing of the Restriction. A third possible ground
upon which to distinguish between a qualification and a

manner regulation is suggested by the fact that the only two
Supreme Court cases analyzing the qualifications clauses--
Powell and Bond v. Floyd’--involved refusals to seat repre-
sentatives who had been duly elected. By contrast, manner
regulations invariably precede the election they purport to
police. Thus, one could argue that qualifications (at least
in their historical operation) act to exclude candidates
after an election, while manner regulations precede it.

That said, the ex-post/ex-ante distinction does not
demarcate the categories in all circumstances. One can
easily conceive of a prospective restriction that would be
deemed a qualification. If the Congress, for example,
passed legislation requiring congressional candidates to be
at least forty years old before running, the act would prob-
ably also establish a gqualification because of the obvious
parallel with constitutionally enumerated qualifications and
the decision in Powell.®

To the extent that a distinction based upon the timing
of a restriction has explanatory power, however, it suggests
that term limits like Colorado’s, which are applied only
prospectively, are permissible manner regulations.®
Because a prospective term limit would not operate to pro-
hibit existing long-term incumbents from continuing in of-
fice but would only apply to those elected in the future, a
court using this distinction would be likely to label a term
limit a manner regulation.

Judicial Considerations. To this point, the possible
grounds we have explored for distinguishing between a quali-
fication and a manner regulation have been at best only
partially descriptive. From the cases discussed, however,
one useful observation does emerge: - the Supreme Court has
chosen to construe the qualifications clauses extremely
narrowly. 1Indeed, it has used these clauses to strike down
a legislative act only twice. By contrast, the Court has
put Article I, section 4, to ample use, examining the vast
majority of election regulations, at least implicitly, as
manner regulations regardless of their severity or direct-
ness.

This conclusion is best illustrated by contrasting
several older lower court decisions striking down state
election laws as impermissible qualifications with more
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recent Supreme Court decisions upholding similar provisions
as manner regulations.® Those older decisions--one of
which, for example, rejected a New Mexico requirement that a
party candidate must have been a member of his party for at
least one year before the primary election®--simply assumed
that such restrictions fell into the qualifications catego-
ry. By contrast, the Supreme Court itself has viewed virtu-
ally all state election restrictions--including party affil-
iation requirements much like New Mexico’s--as time, place,
and manner regulations. 1In so doing, the Court has effec-
tively overruled some of the earlier decisions and has cast
doubt upon the validity of others.” In sum, the Court’s
practice, unlike that of lower courts in the past, strongly
suggests that a state election law will be considered a
manner regulation unless it presents unavoidable analogies
to the three constitutionally enumerated qualifications.

The decision to employ the qualifications clauses only
sparingly makes good sense. They are a blunt weapon: Once a
court determines that a restriction creates a qualification,
it must automatically invalidate the offending provision.

It has no discretion to permit a qualification, even one
with salutary characteristics. By contrast, analyzing a
provision as a manner regulation allows a court more flexi-
bility. Even though a state may regulate the manner of
congressional elections pursuant to Article I, Section 4,

- such a requlation, of course, may not discriminate against
political minorities or chill the protected speech of candi-
dates or voters in violation of the First and Fourteenth
Amendments. Thus, in accord with contemporary Supreme Court
jurisprudence, when evaluating a manner regulation, a court
must balance the good created by that measure against any
potential or actual harm the measure might cause.

In sum, the Supreme Court has preferred using the man-
ner regulation rubric to a qualifications analysis--employ-
ing a scalpel rather than a mallet--when reviewing state-
enacted election regulations. This observation of the
Court’s trends and preferences bodes well for term limits
and suggests that they will more likely be treated as manner
restrictions. )

Invidious Potential. Finally, one could classify a
restriction as either a qualification or a manner regulation
based upon the evils that might follow from its abuse. 1In
the drafting of Article I and the adjudicating of subsequent
qualification and manner regulation cases, the Framers of
the Constitution and the Supreme Court have shared a common
hope of fostering fair and open elections. Abuse of the
power to set qualifications, however, presents a very dif-
ferent threat to that hope than the threat posed by abuse of
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state-imposed manner reqgulations. If the Congress were
allowed to set its own qualifications for membership, it
might be tempted to use that power for self-aggrandizement
or self-perpetuation. By contrast, if a state were to abuse
its power to regulate the manner of congressional elections,
the result would be discrimination against a class of voters
or potential candidates.

The Framers’ debates at the Federal Convention demon-
strate that the qualifications clauses were drafted and had
been construed out of a fear of congressional self-aggran-
dizement. After a lengthy discussion, the delegates reject-
ed a proposal to allow the Congress to set additional quali-
fications.® They refused to give the Congress such power
largely out of fear that a Congress permitted to set the
qualifications of its own members might permanently ensconce
itself in office by limiting new entry. For example, Hugh
Williamson of North Carolina worried that if a majority of
the Congress should happen to be "composed of any particular
description of men, of lawyers for example, . . . the future
elections might be secured to their own body."® Similarly,
James Madison warned that to give the Congress the authority
to set additional qualifications would vest "an improper and
dangerous power in the Legislature."®

In Powell, the Supreme Court, too, was concerned that a
Congress with the power to augment the constitutionally
enumerated qualifications might wield it for self-insulation
and aggrandizement rather than for promotion of the common
good. The Court’s review of our constitutional history in
that decision clearly impresses upon the reader the likeli-
hood of congressional abuse. 1In fact, the Court concludes
its brief analysis by recognizing that "[t]o allow [the
power to create additional qualifications] to be exercised
under the guise of judging qualifications, would be to ig-
nore Madison’s warning. "

By contrast, when a state regulates the manner of a
congressional election, the potential for legislative self-
insulation and aggrandizement is present only indirectly, if
at all. To enact manner regulations that favored current
incumbents, a temporary majority in the Congress would have
to solicit support from a majority of state legislatures.
The difference in constituencies and the sheer number of
states and people involved makes this sort of invidious
collusion improbable. As long as the dominant party, inter-
est group, or popular sentiment continues to vary widely
among the states, any faction in the Congress will encounter
extreme difficulty when attempting to insulate itself using
state election regulations.
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This is not to say, however, that a majority in any
given state legislature will not try to ensure that its
congressional representatives reflect its own partisan bias-
es. Indeed, it would be peculiar if a temporary state ma-
jority did not seek to replicate its views in its congres-
sional delegation. Self-replication, however, is distinct
from self-perpetuation, and the former has historically, at
least, proven to be tolerably restrained by our nation’s
diversity. Accordingly, the Supreme Court has used an equal
protection and/or First Amendment analysis to measure the
constitutionality of state-imposed manner regulations.
Instead of searching for legislative self-aggrandizement,
the Court has looked to see if the manner regulations imper-
missibly classify, discriminate against, or encroach upon
rights of expression or association.

To the extent that a term limit can be judged either a
qualification or a manner regulation by virtue of its invid-
ious potential, it clearly falls within the broad category
of manner regulations. Even a cursory glance at the attrib-
utes and objectives of a term limit makes clear that it does
not present the possibility of congressional self-perpetua-
tion or aggrandizement. Indeed, it is intended to counter-
act such evils.

Proponents have suggested that a congressional term
limit might:

* level the playing field in an election process
that otherwise provides incumbents with practical-
ly insurmountable advantages;

* ensure that elected representatives truly represent

and are representative of the community that elected
them;

* prevent corruption in office; and

* broaden opportunities for participation in public
service.

A court reviewing a term limit would find no reason to de-
termine that such a measure vests an "improper and danger-
ous" power in the Congress. To the contrary, a term limit
would strip long-term members of that body of their privi-
leges. Nevertheless, as it does with all manner regula-
tions, a court should evaluate carefully whether a term
limit unduly discriminates against long-term incumbents or
frustrates the expressive and associational rights of incum-
bents or voters. 1In sum, with respect to the mischief it
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could work, a term limit fits squarely within the category
of manner regulatlons

Summary

We have seen that the question of whether a term limit
is labeled a qualification or a manner regulation deter-
mines its constitutional viability under Article I. Bearing
that in mind, we have examined a variety of grounds on which
one might dlstlngulsh between a qualification and a manner
regulation. We have rejected superficial distinctions based
upon severity or directness as unsustainable given current
case law. Instead, we have argued that distinctions based
upon judicial concerns and a regulation’s invidious poten-
tial present the soundest way to capture the difference
between manner restrictions and qualifications. That said,
we have gone on to show that under either of those rubrics a
term limit can be properly understood only as a manner re-
striction.

Beyond Article I:
First and Fourteenth Amendment Objections

If a term limit is indeed considered a manner regula-
tion, opponents are left to search for other constitutional
objections. The only other textual provisions offering any
serious hope for thwarting a term limit, however, are the
speech and associational rights embodled in the Flrst Amend-
ment and the equal protection concerns found in the Four-
teenth Amendment. Yet a careful application of those provi-
sions, as we shall see, provides long-term incumbents very
little quarter.

Standard of Review

Any discussion of a free speech or equal protection
challenge to a term limit regulatlon must begln by ascer-
talnlng just how closely a reviewing court is likely to
examine the regulation: will it "strictly scrutinize" the
limit initiative or merely check to see if it is "reason-
able"? Although the Supreme Court’s jurisprudence regarding
appropriate standards of review has been widely criticized
by academics of all stripes, the utility of determining how
a court will examine a regulation cannot be minimized. The
standard of review employed by a court in the First and
Fourteenth Amendment contexts has, to date, nearly always
foreshadowed its disposition on the merits: the stricter the
scrutiny applied, the more likely a measure is to fail.
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In 1983 in Anderson v. Celebrezze,® the most recent
pronouncement on the standard of review for election regula-
tions, the Supreme Court set forth guidelines that augur
well for a term limit. Making plain that it does not demand
a "strict" review of most election regulations, the Court
stated that lower courts need only conduct a general balanc-
ing of all interests involved. Specifically, it instructed
courts to (1) assess the asserted burdens upon the First and
Fourteenth Amendment rights of candidates and voters, (2)
evaluate the interests put forward by the state as justifi-
cations for imposing those burdens, and (3) consider whether
the burdens are necessary to achieve the state interests.

Burdens on Incumbents

Following the Anderson test, we begin by examining the
burdens placed on incumbents by term limit legislation. It
seems likely that incumbents will make three distinct argu-
ments based on the First and Fourteenth amendments: first,
that a term limit infringes upon their "fundamental right"
to run for office; second, that it creates an indefensible
classification, discriminating against long-term officehold-
ers; third, that it encroaches upon their right to speak and
associate by limiting their ability to run for office. As
we shall see, however, none of those arguments is persua-
sive.

In 1968, when the Supreme Court first struck down a
ballot access regulation, it did so on the ground that the
regulation inappropriately discriminated against minority
party candidates.® 1In the wake of that decision, some com-
mentators suggested that the Court was prepared to announce
-=-0r already had announced--that there is a "fundamental
right" to run for office rendering all regulation of that
right subject to a searching form of scrutiny.® Those sug-
gestions proved misguided, however, as in 1972 the Court
made plain that it had not recognized any such right.%

More recently, in Clements v. Fashing,% the Court put to
rest any doubt about the potential viability of a "fundamen-
tal right" to candidacy when it held that restrictions on
candidacy need bear only a rational relationship to a legit-
imate state end. Thus, it seems evident that any challenge
to a term limit on this basis is likely to fall on deaf
ears.¥

Likewise, the argument by incumbents that a term limit
impermissibly discriminates against them as a class will
almost assuredly fail. The Court has found that when states
enact election laws discriminating against poor® and minor-
ity party® candidates, strict protections under the equal
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protection clause are warranted. To date, however, it has
found no other groups that qualify for such treatment; more-
over, in other contexts, the Court has generally declined to

find new classes or groups deserving of heightened protec-
tion.

Incumbents, of course, would have a hard time convinc-
ing a court that they fit within the two suspect classifica-
tions firmly established by the Supreme Court. Congressio-
nal incumbents are largely a group of white (93 percent),”
males (95 percent),” who also happen to be disproportion-
ately rich (11 percent of the House are millionaires, and 26
percent of the Senate also enjoy this status)”; it would be
ironic at the very least were they to plead successfully for
protection under a constitutional clause initially intended
to serve newly freed slaves.

Despite the irony of it, incumbents have not been dis-
suaded from pressing classification-based claims. 1In
Clements v. Fashing,” for example, incumbent officeholders
specifically argued that a provision preventing some of them
from seeking another elective office until the terms of
their present posts had expired improperly discriminated
against them as a class. This "serve your term" provision,
they claimed, unconstitutionally disabled them from running
for office over periods as long as two years. The Court
quickly dismissed this argument, calling a two-year waiting
period a "de minimis burden."” The four-year exclusion
from the printed ballot required by our term limit proposal
seems hardly more substantial--especially given the avail-
ability of the write-in campaign (something unavailable to
the incumbents in Clements).

Moving to the speech-related burdens upon incumbents,
we again examine Clements. There the Court considered
whether a "serve your term" provision or another measure
requiring certain elected officials to resign their office
before seeking another (known as a "resign to run" reqgula-
tion) violated the First Amendment.” Although both mea-
sures precluded many elected officials from becoming candi-
dates, a majority of the Court noted that

[They] in no way restrict appellees’ ability to
participate in the political campaigns of third
parties. They limit neither political contribu-
tions nor expenditures. They do not preclude
appellees from holding an office in a political
party. . . . [A]ppellees may distribute campaign
literature and may make speeches on behalf of a
candidate.’s
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Thus, the Supreme Court found that whatever First Amendment
rights elected officials enjoy, they do not necessarily
include an unfettered right to candidacy. The Court empha-
sized just how severely elected officials’ free speech
rights might be limited by noting that the provisions before
it were "far more limited . . . than [those] this Court has
upheld" in Letter Carriers and Broadrick.” As with civil
servants, the speech and activities of elected officials may
be curtailed rather substantlally, even so far as to pre-
clude participation in future elections under certain condi-
tions. While it may be interesting to speculate about just
how far states may go in burdening the speech activities of
their elected officials, a term limit seems safely within
the constitutional limits established by Letter Carriers
whose severe restrictions were discussed previously.

Burdens on Voters

We now turn to consider the impact a term limit might
have on voters. Unlike candidacy, the opportunity to vote
has been deemed a "fundamental right" under the equal pro-
tection clause.” The relevant questions thus become: What
are the contours of this fundamental right, and how does
this right affect the term limit we propose?

One might initially and intuitively imagine that the
right to vote requires states to allow voters to express
their preference for any individual they wish. Under this
view, a term limit might at first glance appear problematic
to the extent that it prevents voters from selecting long-
term incumbents who have exceeded their allotted terms. The
limit we propose, however, overcomes this objection with its
addition of a write-in provision. Simply put, no voter is
precluded from expressing a preference for any candidate,
including a long-term incumbent; he need only write in the
candidate’s name.

That said, the Supreme Court has recently indicated
that the fundamental right to vote is far more limited than
one might first imagine. In Burdick v. Takushi,” the Court
considered a voter’s challenge to a Hawaiian election regu-
lation banning all write-in candidacies. Finding no funda-
mental right to vote for any individual one wishes and not-
ing that the state provided ample means for interested can-
didates to obtain a spot on the printed ballot, the Court
held Hawaii’s ban to be perfectly acceptable.?®

If the right to vote does not necessarily encompass a
write-in ballot and the concomitant opportunity to choose
any candidate in the general election, what does it mean?
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The likeliest view is that it simply prohibits states from
discriminating against a particular individual or group in
providing access to the franchise and from diluting the
effectiveness of the votes of disfavored individuals or
classes. All voters and votes must be treated equally.
This view of the right was espoused by the court of appeals
in Burdick® and satisfactorily explains the case law
developed to date.® oOf course, a term limit--even one
without a write-in provision--poses no threat to this view
of the right: all voters are treated alike in their inabili-
ty to find the twelve-year incumbent on the ballot.

To summarize, Burdick makes plain that the right to
vote does not encompass the right to choose any individual
one wishes; consequently, a term limit that removes an in-
cumbent from the ballot poses no immediate problems for
voters’ rights. Indeed, term limit legislation that in-
cludes a write-in provision may afford voters more protec-
tion than the First and Fourteenth Amendments themselves
require.

The State’s Interest

We now consider the state interests advanced by a term
limit that, under the Anderson test, must be balanced
against the rights of incumbents and voters. As mentioned,
proponents have suggested that four objectives might be
promoted through a term limit: a level electoral playing
field, prevention of corruption in office, truly representa-
tive elected representatives, and broadened opportunities
for participation in public service.

Courts have found that a state has rational--even com-
pelling--interests in pursuing these goals. In Austin v.
Michigan Chamber of Commerce,® the Supreme Court considered
a Michigan statute prohibiting corporations from using gen-
eral treasury funds to support candidates for state office
but permitting them to make such expenditures from segregat-
ed funds used solely for political purposes. Upholding the
regulation, the Court recognized that it placed a signifi-
cant burden on corporate speech but emphasized that it was
an important attempt to control "the corrosive and distort-
ing effects of immense aggregations of wealth that are accu-
mulated with the help of the corporate form. . . . Corpo-
rate wealth may unfairly influence elections."® In other
words, a state has a valid, even significant, interest in
preventing corruption and unfair influence in the electoral
process.
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Promoting representativeness in government has also
been sanctioned by the Supreme Court. Upholding the
Clements "resign to run" statute, the Court found that
states have a legitimate interest in preventing state of-
ficeholders from making decisions that might advance their
own political ambitions rather than the public good.¥ Low-
er courts faced with the application of the resign-to-run
statutes against candidates for federal office have come to
exactly the same conclusion.?®

The concern with representativeness was also an impetus
behind many of the ballot access regulations. Afraid that
latecoming independent candidates are often prompted "by
short-range political goals, pique or personal quarrel,"
courts have reasoned that ballot access regulations exclud-
ing such candidates from the ballot help prevent the
"bleed[ing] off [of] votes" from candidates that command a
more popular support.?

The rationality of an attempt to limit the effects of
an entrenched incumbency and broaden political opportunity
also finds support in federal and state constitutions. The
Twenty-second Amendment limiting presidential terms, like
state provisions capping the tenure of governors, is power-
ful testimony that term limitation is indeed sound public
policy.

Interestingly, state constitutional limits on guberna-
torial terms have been challenged under the equal protection
clause of the federal Constitution in much the same fashion
as a congressional term limit might be.® Such limits have
been universally upheld, with courts acknowledging that
states have a significant interest in both eliminating
"[t]he power of incumbent officeholders to develop networks
of patronage" and assuaging "fears of an entrenched politi-
cal machine which could effectively foreclose access to the
political process."® Also important, they have been deemed
to help "stimulate criticism within political parties" and
"insure a meaningful, adversary, and competitive
election."® Because these provisions have been deemed in-
offensive to the First and Fourteenth Amendments of the
federal Constitution, there is good reason to believe that a
congressional term limit would also pass muster.

The Necessity of Imposing Restrictions

The final step in the Anderson test requires an inquiry
into the "necessity" of burdening incumbents and voters’
First and Fourteenth Amendment rights.® It explicitly re-
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quires the "weighing [of] all the factors"? to determine
whether a challenged provision is constitutional.

On one end of the balance, the burden of a term limit
on First and Fourteenth Amendment rights does not seem
great. The right to candidacy has been construed narrowly;
essentially, courts try to guard against regulations creat-
ing classifications based only upon wealth or minority party
status. A term limit regulation does not discriminate on
either basis or, for that matter, on any other basis tradi-
tionally the subject of heightened scrutiny. Likewise,
after Burdick, a term limit will have little or no impact on
the right to vote because all voters will have equal diffi-
culty in voting for a long-term incumbent.

On the other side of the balance, a term limit promotes
strong societal interests. The hope of maintaining a repre-
sentative democracy and limiting the influence of unfair
electoral advantages has moved legislatures and courts to
enact and approve bold measures in the past that restrict
certain individuals at least as severely as a term limit.

In sum, once over the qualifications hurdle, the fight on
First and Fourteenth amendment grounds looks very promising
for term limit proponents.

Con¢clusion

Term limits raise substantial questions about our no-
tions of citizenship and representative democracy. They
signify a dramatic rejection of the legislative scheme that
has emerged over the course of the twentieth century, with
its dependence upon seniority, rank, and the professional
congressman. However, we do not purport to provide any
answers to the questions term limits raise about democratic
theory. Rather, we write only to dispel a myth that has
distracted attention from such central concerns: that the
enactment of a term limit is futile because a court will
quash it as unconstitutional.

As discussed, the absence of a term limitation provi-
sion in the Constitution hardly bespeaks an intention on the
part of the Framers to foreclose the subsequent legislative
imposition of term limits by the states. Article I doc-
trine, upon which term limit opponents rely so heavily,
indicates that a limit is more likely to be deemed a consti-
tutional manner restriction than an inappropriate qualifica-
tion restriction. Moreover, the First and Fourteenth Amend-
ment guarantees offer incumbents little hope.
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In the end, we believe that the fate of term limits
will not be decided by the courts, as nervous incumbents
might wish, but in a fashion far more familiar to those they
would displace--through the ballot box.
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