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THE LEGAL PROFESSION

The rule of lawyers

O BE a professional, said Roscoe Pound, an

American legal philosopher and former dean of
the Harvard Law School, is to “pursue a learned art
asacommon calling in the spirit of public service—
no less a public service because it may incidentally
be a means of livelihood.” Lawyers have long clung
to such rhetoric and its image of legal life. Pound’s
current successor at Harvard, Robert Clark, says
(rather less eloquently) that lawyers are “specialists
in the normative ordering of human relations.”

To many of their customers, this talk reeks of a
familiar arrogance. Most corporate clients, victims
of accidents or couples whose marriages have run
aground think that a lawyer is just another busi-
nessman selling his services—at best a necessary
evil. This is not an idea lawyers like. To make a Brit-
ish barrister cringe, utter the phrase “legal-services
industry”. One American lawyer says he did not re-
alise he was in a service business until he saw his
occupation classified that way on a census form.

Yet the fact is inescapable: the law is indeed a
business, one that for the past 30 years has been
booming. Since 1960 the world’s population of law-
yers has probably doubled, to more than 2m (see
table on next page). Perhaps surprisingly, this is not
all due to America. There the number of lawyers has
nearly tripled, to 780,000—about a third of the
world total, or roughly the same as America’s share
of gross world product. And although America has
more lawyers per head than other rich countries,
the legal professions in Britain, Canada and Ger-
many are growing faster.

With growth has come prosperity. In America,
the only country keeping reliable statistics, nomi-
nal spending on legal services rose from $10 billion
in 1972 to around $100 billion last year. That does
not include the millions spent by companies on
their in-house legal teams. Bradford Hildebrandt, a
law-firm consultant, reckons that in most other rich
countries too, growth in legal billings easily out-
paced inflation. In 1970 it was a rare American or
British firm—there was none elsewhere—that had
100 lawyers. Now scores do, and a handful of mega-
firms have more than 1,000. Top partners are paid
as much as top businessmen; even mediocre law-
yers earn more than most of their neighbours.

Like many service industries, the legal business
can partly thank the corporate deal and property
booms of the 1980s for its spectacular success. Hot-
shot merger and acquisition (M&a) lawyers at firms
like Skadden, Arps, Slate, Meagher & Flom, in New
York, and Linklaters & Paines, in London, became
leading combatants in the takeover wars. Martin
Lipton, senior partner at New York’s Wachtell, p-
ton, Rosen & Katz and inventor of the “poison pill”
defence, had a hand in the takeovers of all three
American television networks.

Lawyers round the world grew busier as law-
makers did the same. In America the number of
pages added each year to the Federal Register,
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which compiles all new laws and regulations, has
quadrupled since 1960. In 1970 a similar book of EC
rules was three inches thick. Last year the volumes
of new rules stretched three feet. East European gov-
ernments have lawyers, foreign and local, working
frantically on their codifications and privatisa-
tions. “As the rule of law has been extended,” says
Marc Galanter, a law professor at the University of
Wisconsin, “so has the rule of lawyers.”

Repeat offenders

Yet a tour of the world’s legal centres does not find
their denizens in triumphalist mood. For with suc-
cess has come unfamiliar scrutiny. Suddenly law-
yers are feeling pressures to which most service
businessmen are well-accustomed: to be more effi-
cient, competitive, accountable—and less counter-
productive. These pressures come not (necessarily)
from unthinking lawyer-bashers, but from sober le-
gal reformers, government regulators and powerful
clients. After decades in which most of the changes
to their business were painless and profitable, law-
yers themselves are being put on trial.

This survey looks at the evidence against them
and tries to render a tentative verdict. Or rather sev-
eral verdicts—for lawyers differ markedly from one
another, depending on where they live and the
kind of law they practise. A British barrister wan-
dering through a Chicago court adorned in wig and
gown would be mistaken for a defendant in a trans-
vestite prostitution trial. Few American lawyers
ever step foot inside a courtroom. In Japan that is
the main job of a bengoshi (barrister); and to bring

Cicero’s heirs, braced for change

- Lawyers say they

are torn between
being businessmen
and being
professionals.
Increasingly, argues
John Heilemann,
they will have to be
both
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Law's empire-

him to a business meeting would

be considered an act of hostility.
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per 100, Y . .
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Pakistan nal-justice systems, between the

view from behind a steel desk
rather than a mahogany one. So
this survey will mention criminal
and government lawyers only in
passing.

Among the lawyers that re-
main—commercial and civil attor-
neys of all stripes—there are still
differences. Yet it is the similarities
that ring out. Start with a long his-
tory of public resentment. Advo-
cates in ancient Greece, such as the
sophists ridiculed by Aristopha-
nes, were often considered shy-
sters. During the French revolu-
tion, avocats were condemned as
part of the ancien régime. In colo-
nial America, lawyerly conten-
tiousness and  price-gouging
sparked public rioting. Lawyers,
said a North Carolina regulator,
were “cursed hungry caterpillars”
who would “eat out the very bow-
els of our Commonwealth.”

It has only got worse, especially
in America. There Dan Quayle,
himself a lawyer, loudly echoes the
caterpillar complaint. In Califor-
nia, T-shirts read: “What do you
call 1,000 lawyers at the bottom of
the ocean? A start.” But it is not
only an American revulsion.
Newly unshackled judges in East-
ern Europe are being accused of
corruption and incompetence. A
Japanese lawyer explains that
- when he tried recently to find of-

* For latest available years

Source: Institute for Legal Studies, University of Wisconsin - - -

fice-space for his firm, several pro-
spective landlords refused when

Being in a service
business means
knowing who is
supposed to serve
whom

they discovered what he does.

In the past such derision was tempered by a cer-
tain awe for lawyers and the law, nurtured by the
mystery that surrounded them. No longer. The me-
dia report on trials as contests and lawyers as tacti-
cians manoeuvering for any advantage. Once there
was Atticus Finch in “To Kill a Mockingbird”; now
there is Arnie Becker in “LA Law”. A British former
judge, James Pickles, appeared in tabloid photos
with topless models. With these and countless
other indignities, the law has been demystified.

As it has happened, the suspicions that lie be-

e e R Y S i R T T

neath popular resentment for lawyers have begun -
to bubble up in parliaments and boardrooms: that
lawyers have a stake in making transactions com-
plicated and prolonging disputes, and in shielding
themselves from competition; and that by pursu-
ing their self-interest they inflict huge costs. Carl
Sandburg captured the point elegantly: “When the
lawyers are through, what is there left? Can a mouse
nibble at it and find enough to fasten a tooth in?”

Tipping the scales

Change is upon them. To reduce the costs of Ameri-
ca’s alleged “litigation explosion”, Mr Quayle pro-
poses to re-regulate the most free-market legal sys-
tem in the world. To cut the costs of legal services to
consumers, Britain’s Lord Chancellor wages a cam-
paign to introduce competition and improve ac-
cess to a legal system that excludes all but the richest
and poorest. Protectionist barriers erected by local
lawyers in France and elsewhere to keep out foreign
ones are under fire. And in Japan, a quiet move-
ment is afoot to prise open a classic cartel: high bar-
riers to entry, restrictive practices, monopoly pric-
ing. Some Japanese suspect the cost of their happily
non-litigious system is a deficiency of justice.

Reformers everywhere refer to how much better
things are in other countries. Usually they have lit-
tle idea what they are talking about. Before charging
ahead with ideas borrowed from abroad, they
should take a closer look. This is not because (say)
Germany has nothing to learn from (say) Canada.
Quite the contrary. But regulating lawyers is a tricky
task. The law may be a business, but the legal profes-
sion is not, as Harvard’s Pound put it, “the same
sort of thing as a retail grocers’ association.” Law-
yers are most people’s only way to use the civil-jus-
tice system. With the power to compel costly pro-
ceedings, lawyers can besmirch reputations and
disrupt social harmony. They can also provide
valuable business advice, help vindicate rights,and
get compensation for those wrongly harmed.
“Lawyers are like doctors,” says Charles Sifton, a
federal judge in New York. “They have people by
the throats. Sometimes they save you. Sometimes
they choke you.”

Unsurprisingly it is America, where lawyers are
most free to ply their trade, which sees the most
choking and the most saving. In Japan, where law-
yers are most restricted and ostensibly professional
(oratleast high-minded), there is little of either. Ide-
ally, societies want lawyers to strike the right bal-
ance between being businessmen and being profes-
sionals. Wherever that “right” balance is, lawyers
have too often failed to find it on their own—espe-
cially where great wads of cash are there to be made.
Luckily, they are starting to get some help.

The glient IS sometimes right

o

OR a clue as to how wrenching it has been for
lawyers to become businessmen, listen to the le-
gal profession’s elite at big law firms react defen-
sively to the suggestion that the change is only re-
cent. “Any lawyer who hasn’talways known that he
was working in a service industry”, says James

Hurloch, managing partner at White & Case,a New
York firm, “has really missed the boat.”

Maybe. But until two years ago, the law was an
unreal sort of industry: one virtually unaffected by
economic cycles, in which growth seemed limitless
and big firms rarely failed. Inevitably, these traits
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gave lawyers wild illusions of invulnerability.
Then, just as inevitably, reality shattered them.

Large law firms devoted to serving business cli-
ents have always been an Anglo-American oddity.
In other places restrictions have kept law firms rela-
tively small. Even in America and Britain big firms
are unusual: 60% of America’s lawyers practise with
fewer than five partners. In Britain, where the legal
profession is split between barristers (who, among
other things, have exclusive rights to appear in the
higher courts) and solicitors (who join together in
partnerships, and have much more direct contact
with clients), solicitors are still more likely to work
from high-street shopfronts rather than City of Lon-
don office-towers. But big firms are the most presti-
gious—and best-paying—in both countries.

In the 1980s their fortunes soared as never be-
fore. The furious pace of corporate restructurings,
financings and litigation created a voracious appe-
tite for upmarket lawyering. In this sellers’ market,
fees rose 10-15% a year, to more than $500 an hour
in New York and London. “During the boom,”
says James Wyness, senior partner at Linklaters,
“you could bill what you liked—within reason.”

Corporate-law firms mushroomed, either
through mergers or enthusiastic recruiting. New
York’s Skadden, Arps grew, mergerless, from 160 to
1,000 lawyers during the decade. Profits, too, sky-
rocketed. As revenues at top firms in both countries
rose by some 20% a year, scores of partners saw their
pay-packets swell past $1m; thousands were mak-
ing $500,000 or more. For the bright young gradu-
ates who came marching out of law schools like so
many broomsticks in “The Sorcerer’s Apprentice”,
starting salaries climbed to $85,000.

Serf’sup

To partners, the new recruits seemed worth it. Part-
ners, after all, sell not only their own labour but, ata
reduced rate, that of salaried underlings who aspire
to be partners themselves. Keen to prove their met-
tle, these legal serfs work 1,800-2,400 billable hours
a year. So long as there is work to keep them busy,
and especially if hourly rates are rising, it pays for
partners to push the ratio of apprentices-to-part-
ners (or “leverage”) as high as possible. Indeed, in
the 1980s many partners believed that the right
hardheaded business strategy was simply to hire
more lawyers. And, for a time, they were right.

But the partnership system has a drawback. Ev-
ery year some associates must win what Mr
Galanter calls the “tournament of lawyers” and be-
come partners; if they do not, the prize is devalued.
Others lose and leave the firm. All of them must be
replaced, but not by one new apprentice each;
rather, by as many as it takes to maintain the firm’s
leverage (and hence profits). Thus have big law
firms tended to grow exponentially. This is fine if
demand exceeds supply and fees can be ratcheted
up. If demand slows, however, it can mean trouhle.

And so it has. For the past two years the légal
business has been battered by a transatlantic triple-
blow of recession, collapsed property markets and
aslump in corporate dealmaking. According to the
American Lawyer, a trade magazine, revenues at
America’s top 100 law firms rose last year by just 3%,
to $13.9 billion, after a 9% increase in 1990—two
successively more painful years for an industry in

THE ECONOMIST JULY 18TH 1992

il st o

THE LEGAL PROFESSION SURVEY 5

Down to single digits now

which anything less than double-digit growth had
become a dim memory. British lawyers say they
have done no better.

The fall-out has been sobering. A survey in the
National Law Journal shows that 44% of the 250
biggest American firms shrunk last year. Venerable
partnerships, such as Boston’s 147-year-old Gaston
& Snow, have dissolved. Solicitors have been
sacked by the dozen. Even partners, once secure in
their life tenure, have been told to go.

The tumult brings to an end one revolutionary
stage and begins another in the transformation of
corporate law from a staid profession into a sav-
agely competitive business. In America the first
stage, says Stephen Volk, senior partner at
Shearman & Sterling, a New York firm, centred
round “the legal profession’s encounters with
Adam Smith and Steven Brill.” The invisible hand
has made its appearance. But what of Mr Brill?

When Erwin Smigel, an American academic,
wrote a book about Wall Street lawyers in the 1950s,
he found they “thought of their organisations as
clergymen think of the church—as an institution
that should not be studied.” Mr Brill was a heretic.
In 1979 he started the American Lawyer: promi-
nent partners were profiled; troubled firms ex-
posed. And he printed a yearly list of the country’s
most profitable partnerships. At first, lawyers were
enraged. Now they admit the figures are accurate—
except, that is, for the ones on their own firms.

By providing such market information the
American Lawyer contributed mightily to the ero-
sion of hoary law-firm traditions. Once partners
were friends who rarely switched firms and were
paid ever-rising salaries in “lockstep” with others
of the same seniority. As the law grew more compet-
itive, firms started raiding one another for “rain-
making” partners with loyal clients. Soon lockstep
compensation was dropped for pay based mainly
on the business brought in, a system some lawyers
call Ewyk—"eat what you kill”. Oldtimers com-
plain that all this has stripped the law of its collegi-
ality, discretion and gentlemanliness. But it has
also reduced its elitism, secretiveness and sexism.

Until recently, Britain’s solicitors smiled
smugly at America and declared, “It could never
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In a clash of legal
cultures, the
winners will be the
lawyers

happen here.” Lockstep compensation is still the
rule in British firms; “cherry-picking” partners
from rival firms is also rare. But two years ago saw
the arrival of Legal Business, a self-styled British
imitator of the American Lawyer. Its first report of
law-firm profits appeared in March. Solicitors
harrumph and refuse to comment—a good sign.
The effect of such inside information may prove as
powerful as in America. “British lawyers are no
more conservative or genteel than Americans,” says
Mr Brill. “They just have better grammar.”

The client bites back

An American-style revolution on the supply side of
Britain’s legal business may take a while. But the
profession’s demand-side revolution is already
happening on both sides of the Atlantic: once-doc-
ile clients are taking charge and shifting the balance
of power between them and their law firms.

Leading this revolution are the increasingly
savvy lawyers working within companies. As law-
firm fees escalated in the 1980s, cost-conscious busi-
nesses expanded their in-house legal staffs. With
the help of new technology linking them to legal
databases, in-house lawyers could do routine work
for a third the price of farming it out. Companies
started practising “horses for courses”: hiring law
firms for their specialities rather than sticking with
long-term relationships.

Now in-house lawyers are doing even more. In
America, aggressive corporate general counsels
such as Benjamin Heineman of General Electric
have assembled hundreds-strong teams into virtual
law firms within company walls. In-house attor-
neys are becoming specialists, allowing businesses
to hire “interior” firms (ie, those not in New York or
Los Angeles) for routine work at discounted rates.

The trend is not so far advanced in Britain. In-
deed, some big companies, such as 1c1 and Reed,
recently handed business back to outside firms. But
as clients get cleverer, London firms are losing busi-
ness to cheaper, regional upstarts. A study of 100 big
British companies by Competitive Marketing, a
management consultant, found that in-house legal
departments are growing fast.

Once seen as poor relations to their big-firm
cousins, in-house lawyers are catching up. “With
the challenges of helping a company compete,”
says Mr Heineman, “it’s far more attractive to be at
the other end of the *phone.” But the new breed of
in-house attorneys have also spent time at the law-
firm end. That lets them rob outside firms of an ad-
vantage held by many professionals: an asymmetry
of information. Just as a patient who feels ill can be
persuaded to spend great sums for doctoring, busi-

nessmen threatened with litigation orinvolved in a
costly deal will pay almost anything to avoid being
“out-lawyered”. This creates a moral hazard that
few law firms avoid. As John McCloy, a famous
American lawyer, put it, “If a client does not com-
plain about a bill, it isn’t high enough.”

They are complaining. Recently American law
firms have been bombarded with brutal memo-
randa from in-house counsels telling them that
bills swollen by routine abuses—overlawyering,
pointless meetings and needlessly long briefs—will
no longer be tolerated. In Britain, clients are insist-
ing that solicitors give up age-old habits of refusing
to discuss fees in advance, then turning in invoices
with a vague paragraph beside a whopping sum.
Now law firms must strut through “beauty con-
tests” in which they bid competitively for contracts.

In America, cost controls are especially strict.
Harry Pearce, the top lawyer at General Motors, is
using a computerised fee-tracking system to moni-
tor the productivity of the outside lawyers on which
GM spent $142m last year. To keep law firms hon-
est, companies are paying auditors to scrutinise le-
gal bills. What they find is often ugly. One auditor,
Legalgard, has discovered a California law firm that
bills for 50-hour workdays; another charged a client
for the entire $17,000 cost of its summer law-clerk
programme under the heading “legal research”.

Extreme cases? Dubious lawyers? Yes, both. But
there are plenty about. The American Lawyer re-
ports that even blue-chip firms such as Cravath,
Swaine & Moore and Skadden, Arps inflate ex-
penses such as faxes and secretaries’ wages, turning
overheads into thriving profit centres.

To many lawyers, all this seems petty. “When
clients say that ‘total quality management’ applies
to law firms, what do they mean?” asks Mr Hurloch
of White & Case. “That we always have to pick up
the ’phone in two rings?” Mr Brill argues it means
more: that clients are determined to eliminate the
“organisational profit” earned by law firms on ev-
erything other than top-notch legal work.

Privately, more than a few lawyers say such tac-
tics have made their relationships with clients in-
creasingly adversarial. When demand for legal ser-
vices returns, lawyers know it will remain a buyer’s
market. That has them longing for bygone days,
when a law-firm partner sat on a client-company’s
board of directors and was among the CEO’s top
advisers. When these cosy professional relation-
ships ended, they say, lawyers had to become ruth-
less businessmen. Clients, too, regret that things are
becoming adversarial. But they think that the way
many big law firms operate is neither businesslike
nor professional. And they are right.

Courts go global

P,

¢CYUST a'a good airplane pilot should always

be looking for places to land,” wrote Kurt

Vonnegut, “so should a lawyer be looking for
situations where large amounts of money are about
to change hands.” Big British and American law
firms have needed no prompting. Facing a future of
tighter profits at home, they are setting up in mar-

kets from Jakarta to Jeddah. In the process they are
shaking up the leisurely old-world bars of conti-
nental Europe and Asia. The “internationalisation
of law” is still a faintly McLuhanite fantasy, but the
internationalisation of lawyering has begun.

It has come slowly. The first forays of British
and American law firms abroad, in the 1950s and
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1960s, were tentative—and often temporary. Profits
were scarce. Government restrictions kept foreign
firms from hiring local lawyers or forming multina-
tional partnerships. They were barred altogether
from Japan; in the 1970s American attorneys were
turned away at Narita airport. Shielded from com-
petition, European and Asian lawyers stuck to tiny
practices, primitive offices and lofty self-regard.

In the 1980s international changes offered fresh
opportunities. The single European market has
lured some 150 foreign law firms, 70 of them Ameri-
can or British, to open offices in Brussels since 1989.
In 1987 Japan lifted its foreign-lawyer ban; 41 firms
(all but three British or American)are now in Tokyo
to help Japanese companies with takeovers and
raising money on foreign capital markets. The tum-
bling of communist dominoes sent law firms east
to advise budding legislators and foreign investors.
The former eastern block is as thick with yuppie
lawyers as it once was with secret police.

It has not been easy going. Huge overheads and
the fall-off in Me& work have made the past two
years as tough abroad as at home. Lawyers from
Washington, pC, who came eagerly to Brussels to
lobby the European Commission were dismayed
to learn that ts entire staffis smaller than that of the
Food and Drug Administration. Nor has ec-law
work been plentiful. Since 1990, big European
mergers have needed commission approval; but
there have been just 97 notifications, handled
mostly by British firms led by Slaughter and May.
As the flow of Japanese foreign investment slowed
to a dribble, so did legal billings.

This will not last. Merger work will pick up—
and with it so will lawyering—in places like Paris
and Hong Kong. Next year EFTA countries will
probably come under EC competition law, and the
commission plans to start reviewing smaller merg-
ers. Other areas of Ec law also show promise; for
example, some 200 environmental directives have
been proposed or adopted. Infrastructure invest-
ment in South-East Asia could add up to $80 bil-
lion over the next five years, creating lots of project-
finance work for nimble foreign lawyers.

Eastern Europe, too, may prove a goldmine.
Though some westérn lawyers are only “riding the
privatisation wave”, many will stay. Milan Ganik,a
Slovak-born lawyer working in Prague for Squire,
Sanders & Dempsey, a Cleveland firm, argues there
will be more legal work after privatisation than be-
fore. Thousands of companies, many with foreign
owners, will need legal services: advice on finance,
tax, antitrust, litigation. After riding the first wave,
he says, lawyers will find there are more on the way.
Uncivilised
Not all American and British law firms are set to
reap huge rewards abroad. Many partners’ interna-
tional strategies consist entirely of the mumbled
words “1992” or “Pacific rim”. But others, such as
Britain’s Freshfields and America’s Cleary,
Gottlieb, Steen & Hamilton, have integrated local’
lawyers into their partnerships to turn themselves
into genuine international practices.

But even those Anglo-American firms that sim-
ply export legal talent have an edge in the interna-
tional market. Most countries in Europe and Asia
have “civil-law” systems. Unlike the “common
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law” of Britain and America, civil law is not adver-
sarial: judges rely on detailed codes, not prece-
dents, and run their courts in a stately way. Profes-
sionalism means detachment (read aloofness) from
clients. Advertising of legal services is thought to be
corrupt. Until recently, a big firm was one that had
30 lawyers. Memoranda took weeks to prepare.
This, and the lack of financial centres like London
and New York, has put civil-law firms at a disad-
vantage in competing for international clients.
The arrival of American and British firms has
caused friction. When American firms announced
their arrivals in Brussels with newspaper advertise-
ments, the local bar had fits. So did some commis-
sioners subjected to hard-sell lobbying from Ameri-
can lawyers convinced that Brussels is the
“Washington of Europe”. In Eastern Europe the
contrast is starker. Wander up a crumbling, dusty
stairwell, push open an American law firm'’s door
and find Park Avenue: oak floors, black-leather so-
fas, Pollock prints. The brash behaviour of lawyers
in such digs has raised eyebrows among locals. Says
an American lawyer in Prague: “I'll call up a poten-
tial client cold and say, ‘You're going through pri-

Haven’t I seen you on LA. Law?

vatisation, you need a lawyer, how "bout us?””
Such aggressiveness has provided a pretext for
protectionism. In France, where lawyers grumble
about the “Anglo-Saxon threat”, a law took effect
this year requiring all foreign lawyers not already in
France to pass a French exam if they want to give
advice there, even if only on their home-country
law. No new American firms can open offices in
France—ever. As for Japan, foreign lawyers there
still cannot employ bengoshi to advise foreign cli-
ents. If a British company wants to open a subsid-
iary in Osaka, a pricey local firm must be consulted.
Both these restrictions will almost certainly fall.
Quiet threats from the ECc commission seem to have
persuaded the French to reverse themselves and
support a proposed EC directive letting lawyers
from anywhere practise any law—save probate,
conveyancing and advocacy in court—in any coun-
try. Similarly in Japan, Carla Hills, America’s trade
representative, is swinging her crowbar. Some local




Are America’s
lawyers a
competitive
disadvantage?

commercial-law specialists are resisting. One,
Kunio Hamada, compares the presence of Ameri-
can law firms in Tokyo to that of Saddam Hussein
in Kuwait. Despite such talk, change looks likely.

Indeed, the European and Asian legal markets
are becoming more, not less, competitive. A spate
of mergers has expanded the number of lawyers in
several Dutch firms to more than 200; German
firms are also growing fast. European alliances
have been formed, for lawyers to serve their home-
country clients and to compete for international
business. Accountants, too, are involved: Fidal, the
legal arm of KPMG in France, is continental Eu-
rope’s biggest supplier of legal services.

The clash of legal cultures has taken civil-law
lawyers into the modern age. Faxes and word pro-
cessors are de rigueur. Legal memoranda are ready
in days. In Japan, where the lawyers’ code of ethics
is so‘idealistic that strict adherents believe an attor-
ney should not serve business clients, the number
of English-speaking international lawyers has dou-
bled since 1980. Around the world the civil-law bar
is becoming more like the common-law one.

Hyperlexophobia

Not everyone is thrilled by all these hard-driving
lawyers. After all, they do more than give advice
and write contracts. They also fight. To most peo-
ple, that is the main thing that lawyers do—which is
fair enough. Litigation is only one arrow in a law-
yer’s quiver, but it is poison-tipped. Acrimonious,
time-consuming, costly: an increase in lawsuits is
one side-effect of common-law heritage that many
Europeans and Asians could do without.

Itwill probably prove unavoidable, for two sim-
ple reasons. First, as people and businesses grow
richer, the stakes of conflict rise: there is more to
argue about. Second, as economies spill across bor-
ders, parochial relationships give way to cosmopol-
itan ones. Strangers are more prone to sue each
other than neighbours are. Contracts lengthen; sus-
picions spread. The more law, the more lawsuits.

In America they call it “hyperlexis”, a disease
inducing vulnerability to lawyers. Overseas there
are worries it could be a spreading sickness. In Eu-
rope the number of medical-malpractice cases is
rising. Business litigation in Britain has increased
30% in each of the past two years. And then there is

-EC.average injury. awards:
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the Ec factor. As directives are passed, the commis-
sion encourages lawsuits to test them—and hence
help ratify its authority. Companies are urged to
press antitrust complaints in local courts.

The peculiarities of the single market may exac-
erbate the trend. Consider product liability. In 1985
an Ec directive told states to adopt stricter, consis-
tent product-liability laws. That they have done.
But verdicts in personal-injury lawsuits differ
widely between countries (see chart). Under EcC law
the manufacturer of a defective product can be sued
where it is based, where the product was bought or
where the buyer lives. A good lawyer, says David
Mclntosh, a partner at Davies Arnold Cooper, a
London solicitor, will look at the table and file his
suit where the pay-off is likely to be biggest. Such
“forum-shopping” is common among American
contingency-fee lawyers. Mr McIntosh thinks Eu-
rope will soon have its own personal-injury bar.

Japan, too, is thinking of writing a new product-
liability law. Having studied the American system,
however, Japanese lawmakers thought it an unsuit-
able model. “America”, says Mr Hamada, “be-
lieves that justice will somehow come about
through a free market in accusation.” The view is
widely held. Since many countries are worried that
their systems are being infected with America’s
hyperlexis, it is worth asking: is Mr Hamada right?

Order in the tort

AN QUAYLE seems to think so. “Does Amer-

ica”, he asked a year ago at a convention of the
American Bar Association (ABA), “really need 70%
of the world’s lawyers? Is it healthy for our economy
to have 18m new lawsuits coursing through the Sys-
tem annually?” Mr Quayle called America’s legal
system “a self-inflicted competitive disadvantage”
costing $300 billion a year. Outraged lawyers
charged hitn with savaging them to score political
points. They were partly right: administration in-
siders say that with the attorneys Clinton (Bill and
Hillary) as opponents, the Republican campaign
will feature more such speeches. But political at-
tacks work only if they find an echo with voters. In

America, lawyer-bashing does. Deafeningly.
America has always been, as de Tocqueville ob-
served, a peculiarly legalistic place. A high-street
bookshop in Britain might stock a smattering of le-
gal tomes. American ones have shelves of legal pa-
perbacks, many of them how-to manuals: “Probate
Made Easy,” “Divorce Without Lawyers”. Whether
this reflects enthusiasm or fear is hard to say. Proba-
bly it is both. Like incredulous foreigners, many
Americans think their legal system has gone hay-
wire. They recount the crazy cases that litter the
popular press—the man who jumped in front of a
subway train and won $650,000 because it did not
stop before hitting him; the shopkeeper who sued a
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customer for $100,000 for emotional distress
caused by his persistent flatulence. Mr Quayle’s sta-
tistics support what people already believe: that
America is in the midst of a “litigation explosion”.

Actually those statistics are rum. First, recall that
America accounts for a third, not 70%, of the
world’s lawyers. It is true that there were 18.4m new
lawsuits filed in state courts in 1990, 30% more than
in 1984; federal courts added another 250,000. But
in state courts, two-thirds of civil cases involve
small claims, divorces and wills (see chart on next
page). Death and divorce are lamentable, but they
are not symptoms of runaway litigiousness.

One type of lawsuit is what causes most of the
fuss: torts. Torts are suits, such as product liability
and medical malpractice, in which an injured per-
son tries to recover money for damages that are eco-
nomic (medical expenses, lost wages) or non-eco-
nomic (“pain and suffering”). Since the mid-1970s,
product-liability suits in federal courts have grown
five-fold, to 12,400 last year. Usually at least half of
them involve asbestos, a known carcinogen. Not
counting these, product liability has declined 36%
since 1985. Medical-malpractice suits, which
soared from one per 100 doctors in 1960 to 17 per
1001in 1986, are also falling. The growth of personal-
injury suits in state courts has levelled, too.

There is plenty of evidence that Americans do
not, as is supposed, sue at the drop of a hat. Most
people injured by a doctor or product never even
see a lawyer. Still, American tort litigation dwarfs
that of other countries. Britain has fewer than 500
product-liability suits a year; Holland has had five
since 1940. Malpractice insurance across Europe
costs less than 10% of the $16,000 annual average in
America (where some specialists, such as obstetri-
cians, pay up to $250,000 a year in premiums).

Gary Schwartz, a professor at UCLA, argues that
the disparities have little to do with differences in
liability law, which are minimal. He points to dif-
ferences in legal systems. In America, as almost no-
where else, lawyers can take “contingency fees”: if
they win, they are paid a percentage (usually a third
or so) of the award; if not, they get nothing. Groups
of plaintiffs alleging damages caused by the same
defendant can file “class actions”. Pre-trial “dis-
covery”, in which each side demands from the
other information relevant (in theory) to the case,
has few limits; other civil procedures are lax. Amer-
ica does have the world’s freest litigation market.

The crucial difference, however, is that juries de-
cide cases and set damages; elsewhere judges do the
job. American juries can even award “punitive”
damages to punish defendants for heinous behav-
iour. Studies by Rand’s Institute for Civil Justice, a
California think-tank, show average jury awards
rising sharply in real terms since the mid-1970s. Lit-
tle of this is due to punitive damages; Michael
Rustad, a professor at Suffolk University, has found
there have been only 355 such awards since 1965.

Instead the cause is mainly “pain and suffer-
ing” awards. Juries have no idea how to put a prige-
tag on such things: one recently gave the wife dgf a
man killed in an aeroplane crash $600,000 purely
for the anguish he suffered in the minute before his
death. More commonly, says Rand’s Stephen Car-
roll, juries award plaintiffs about 21 times their
claimed medical expenses. As medical costs have
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risen, “pain and suffering” awards have soared.

Most lawsuits never come to trial, and few huge
awards survive appeal. But “pain and suffering”—
and, to a lesser extent, punitive damages—have
made America’s legal system at once more costly
and more unpredictable. Coupled with minimally
restrictive civil procedures (what Walter Olson, au-
thor of a recent book on American litigation, calls
“deregulated combat”), they create a legal structure
that practically invites abuse.

Guilty

For contingency-fee attorneys, who handle the vast
majority of personal-injury cases, the combination
has deliciously skewed the market incentives that
govern their choices of which cases to take. When
multi-million-dollar jackpots are possible, long
shots are more worth the time. With legal uncer-
tainty, the settlement values of such cases rise.
Meanwhile defence lawyers have every incentive to
stall and haggle as long as possible.

Unpredictability also induces some frivolous
cases. The plaintiffs’ bar is infamous for its nui-
sance suits, some of which border on extortion: for
example, many shareholder “derivative” suits al-
leging fraud or breach of fiduciary responsibility af-
ter corporate takeovers. Some lawyers have mas-
tered procedural tricks, such as forum-shopping for
jurisdictions with sympathetic juries (Texas is a fa-
vourite) and using dubious “expert witnesses”.

But ambulance-chasers have no monopoly on
frivolous litigation. Businesses are equally guilty.
One top American M&aA lawyer says that a target
company’s first response to a hostile takeover
should be to sue the bidder—whether or not it has
done anything wrong. When employees of a high-
tech firm leave to start a new company, they are of-
ten hit with a trade-secret suit before they have even
opened their new offices. Businessmen do not call
such litigation frivolous; they call it “strategic”.

Indeed, it is business litigation—not torts—that
is growing fastest. Complex cases involving intel-
lectual property, contracts and antitrust consume
years and millions of dollars in legal fees. Corpo-
rate litigators, who are paid by the hour, have as
much incentive as contingency-fee lawyers to drag
cases out. Calling himself a “born protractor”, a

70%, a third: who’s counting?
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partner at one big firm brags to law-school audi-
ences of a long antitrust case: “My firm’s meter was
running all the time—every month for 14 years.”

The root of such fiascos is discovery, which ac-
counts for 60% of the time and money spent on law-
suits. In a 1988 survey by Louis Harris, a big major-
ity of litigators for both plaintiffs and defendants
said that discovery is used as a weapon to increase a
trial’s cost and delay to the other side (nearly half
said lawyers use it to drive up their own charges).
Car companies have been asked to submit every
complaint they have ever had about faulty head-
lights. In an 1BM antitrust suit, discovery took five
years and produced 64m pages of documents.

All this might be acceptable if the American le-
gal system proved, in the end, an efficient means of
resolving disputes or compensating injuries. But it
isn’t. Of the billions of dollars paid out each year for
liability (more on this later), just half goes to plain-
tiffs. The other half—or two-thirds in complicated
cases such as asbestos—pays for “transaction costs”,
for which read “lawyers’ fees”. In Superfund pollu-
tion cases, fully 80% of the money goes to lawyers
instead of cleaning up the environment.

Courts are clogged. The average suit takes over a
year to finish. In Chicago, the backlog for civil cases

is eight years; in New Orleans, courts are so over-
crowded that a judge recently declared the system
unconstitutional—no one, he said, was getting a
fair trial. Part of the problem is due to increases in
criminal cases, which take precedence over civil
ones. But the antics of civil lawyers do not help.

Highway patrol

Enter Mr Quayle, a right-wing Republican making
an ironic plea for re-regulation: a set of proposals to
toughen the rules that govern the civiljustice sys-
tem. They have not got far in Congress. But the so-
licitor general, Kenneth Starr, America’s top gov-
ernment lawyer, believes that legal reform is in the -
air. Robert Litan, of the Brookings Institution, a
Washington think-tank, agrees. He likens Ameri-
ca’s legal system to a jammed motorway. Ideas to
get it unstuck fall into several categories.

¢ The ABA’s big idea is to build more lanes by
pumping more money into the court system. No
doubt some courts are woefully underfunded. But
as any transport economist knows, as new lanes are
built, traffic will invariably increase to fill them.
 Conservatives would rather block access roads
by making it harder to sue. They would introduce,
as Mr Quayle proposes (in certain kinds of cases),
the “English rule” of costs: the losing side pays the
winner’s legal fees. This would deter phoney
claims. But it would also discourage risk-averse
plaintiffs with legitimate but not air-tight cases. If
any class of legal actions deserves the English rule, it
is business litigation where both sides have deep
pockets. Judges should more frequently use their
power to award costs when cases are frivolous; but
itis lawyers, who basically decide whether and how
to fight a case, who should pay—not their clients. A
better British custom to imitate: if a plaintiff turns
down a defendant’s concrete offer of a settlement
and then wins a smaller amount at trial, he must
pay the defendant’s legal costs.

e Mr Litan prefers to build exit roads so people can
leave the motorway quickly. Judges should set firm,
early trial-dates, thus keeping lawyers from crank-
ing up the “discovery machine” to run indefinitely.
A 1990 law has federal judges trying this. State
courts should, too. Other ideas to limit discovery—
Mr Quayle is pushing some—should be considered.
¢ Opening secondary routes would help too. Prac-
tically everyone from Mr Quayle to the ABA agrees
that various forms of alternative dispute resolution
(aADR)}—formal mediation, arbitration, negotia-
tion—should be encouraged. So should “early neu-
tral evaluation”, where cases go to an impartial ob-
server for feedback before pressing ahead.

¢ Increasingly, businesses are simply using private
helicopters to fly over the motorway. Often this
means hiring retired judges to rule on disputes. The
drawback of “rent-a-judge” for the public (if not for
businesses) is that cases are confidential, so contro-
versial goings-on can be kept secret. But such pri-
vate courts are still appropriate for many routine
business-to-business disputes.

The most valuable reform does not fit neatly
into Mr Litan’s analogy. It is advanced by a group
who studied the tort system for five years for the
American Law Institute: a uniform scale for juries
that puts a price on “pain and suffering”. Caps on
such damages have been tried in some states. But
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ceilings mean that serious injuries can go
undercompensated, while minor ones can win big
cash from eccentric juries. Better to provide a sched-
ule that tapers downwards. Juries could disregard
it; but if they did, the scale would be a sound basis
for appeal. Writing it would be hard. But once it
was done, it would create considerable predictabil-
ity in a system whose main failing is a lack of it.

Taxing torts
The best of these ideas (few of which lawyers like)
would work by making the legal system more ratio-
nal, not less accessible. Courts in America have
been powerful protectors of individual liberties
and agents of social change—think of civil rights, or
consumer protection. For all their complaints,
Americans hold dear the ease with which they can
use their courts. And well they should. People in
many countries would dearly love to be so litigious.

But more than a few Americans think that law-
suits and lawyers are imposing unnecessary costs
on the economy, especially through the tort system.
The debate over the precise size of this “tort tax” is
as polarised as the one over abortion. On one side
there is Mr Quayle, whose $300 billion figure has
nodiscernible connection to reality. On the other is
the Association of Trial Lawyers of America (ATLA),
the pressure group for the personal-injury bar. AT-
LA’s view is simple: money paid out in tort suits
goes to compensate injuries; most of it comes from
insurance companies; insurance companies make
profits; thus the system does not cost a cent.

Somewhat more plausibly than this astounding
logic, Tillinghast, an insurance-industry consul-
tant, calculates that liability-loss payments in
America totalled $117 billion in 1987, about 2.5% of
GNP. Thatis three times more than in any other rich
country (see chart). Calculating the net “tort tax” is,
however, more complicated. To start with, some of
the money goes to compensate victims. Defenders
of the tort system also say that lawsuits encourage
safety by deterring businesses from making defec-
tive products. Critics, including most business-
men, argue that the risks, costs and capriciousness
of the tort system deter innovation.

A recent book* published by the Brookings In-
stitution indicates that both claims are shaky. Be-
cause the legal system is so unpredictable, it seems
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to fail to give manufacturers useful information
about how (as opposed to whether) to be safe. But it
is also difficult to find much hard evidence of law-
suits stifling innovation, apart from a few isolated
examples: litigation over Bendectin, a morning-
sickness drug, stopped development of that type of
medicine; America’s small-aircraft industry has
virtually collapsed because of lawsuits.

Whatever its effects on business, tort litigation is
an easy target because its costs are so visible—the
headline jackpot verdicts, the Tillinghast estimates.
Many other countries simply internalise these costs
through tougher regulation or more generous social
programmes, neither of which many American
businessmen would be keen to accept or pay for.
Nothing would do as much to dampen litigation in
America as national health insurance.

But those who worry that overlawyering is erod-
ing America’s competitiveness say.the problem is
deeper. Would America not be better off, they ask, if
itspent more time innovating instead of litigating?
If more of its brightest young minds became engi-
neers rather than lawyers? These are not idle ques-
tions. When “declinists” ask them, they are not
dreaming of some unreachable utopia. They are, as
usual, looking enviously across the Pacific.

* “The Liability Maze”, edited by Peter Huber and Robert
Litan. The Brookings Institution, Washington, pc

Tested but untried

IKE so many things Japanese, the country’s legal
system is shrouded in myth. Most westerners
believe litigation is shunned in Japan as too disrup-
tive; that legal self-interest is sacrificed at the altar of
social harmony; that lawyers are-disrespected for
being quarrelsome. The Japanese are happy to have
these things believed about themselves—who
wouldn’t be? The trouble is, they are all half-trths.
The first half-truth is that there are virtually no
lawyers in Japan. There are indeed just over 14,000
bengoshi—I11% for every 100,000 Japanese, com-
pared with 312 lawyers for every 100,000 Ameri-
cans. But bengoshi are mainly litigators; they han-
dle only a small portion of Japan’s lawyering. The
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rest falls to a hotchpotch of licensed judicial scriv-
eners, administrative scriveners, patent attorneys
and tax attorneys. On top of that are in-house cor-
porate legal staffs filled with law graduates who
never bothered to pass the bar exam; Sony, for ex-
ample, employs 120 of them. Add it all up and Ja-
pan has around 125,000 suppliers of legal services.
Nor does the dearth of bengoshi have anything
to do with an aversion to contentiousness. It is a
result of government policy. Each year about
23,000 Japanese (more per head than in America)
take a tortuous three-part bar exam to win a place at
the Legal Training and Research Institute (LTRI),
the state-run training facility for bengoshi. Just 600,

Law without
lawyers has its
drawbacks
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or 3%, pass. (In America the bar

Japanese litigation fees exam pass-rate is almost 70%.) Few
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would-be bengoshi spend millions
of yen on “cram schools” to help
them pass. Of those 600 who do,
about 400 become practising law-
yers, the rest prosecutors or judges.

This formidable barrier to en-
try is the first component of a po-
tent cartel. Consumer information
is restricted by an advertising ban;
prices are set by Nichibenren, the
Japanese Federation of Bar Associ-
ations (see table). Foreign lawyers,
remember, are prohibited from
advising on local law or hiring bengoshi to do so,
thus protecting a valuable monopoly for Tokyo’s
commercial-law specialists.

They turn it into stacks of cash. A 1987 study for
Rand based on tax records showed the average take-
home pay of Japanese international lawyers was
more than $100,000—50% higher than hospital di-
rectors, four times that of university professors.
Non-international lawyers do worse, though still
better than many professionals. And these lawyers
are often paid in cash. Income-tax data are unlikely
to capture every cent that ends up in their pockets.

Prospective litigants do not do so well. In 1989
there were about 1.8m civil cases filed in Japan, the
vast majority of which were small claims and other
minor matters. Fewer than 250,000 were tort or siz-
able contract lawsuits. A survey of 194 big Japanese
manufacturers found that only 24 had ever faced a
product-liability suit at home (just seven lost); one
car company was hit with 250 such suits a year in
America, two in Japan. Medical-malpractice insur-
ance premiums for doctors average about $320.

The received wisdom that the Japanese do not
sue because their culture is non-adversarial is easy
to believe. When a Japan Air Lines (JaL) pilot delib-
erately plunged his jet into Tokyo Bay in 1982, kill-
ing 24 people, JAL's president kneeled in apology
before the families of the victims. No lawsuits fol-
lowed. Such acts of contrition are not unusual. To
pundits, they are proof that Japan is a place where
conciliation trumps confrontation.

Others are not so sure. They point to the lawyers.
Look again at the fee schedule. To hire a lawyer fora
suit, alleging, say, $1m in damages, the retainer
would be $30,000. Since there are no contingency
fees in Japan, it would have to be paid in advance.
Also there are steep filing fees that must be paid to
the court in advance—$5,000 in this case. Such high
upfront costs might not matter if justice were
speedy. But because the supply of judges is so small,
they are brutally overburdened; cases usually pro-
ceed at a pace of one day in court each month. The
average case takes more than two years; compli-
cated ones can run to five or ten.

Revisigists point to cost and delay as the real
reasons té Japanese do not sue. They label the tra-
ditional view “the consensual myth”. “The idea
that Japanese people do not pursue their self-inter-
est in the courts because of a cultural preference for
harmony”, says Yukio Yanagida, a Tokyo commer-
cial lawyer who has taught at Harvard, “does not

"up to 500,000 15 15

make sense to anyone who knows many Japanese.”

There is another possibility: that the Japanese
do not sue because they are rational, not reluctant.
Rather than fighting in court, they use alternative
ways to seek compensation. Insurance companies
run claims centres to adjudicate car-accident cases.
Consumer centres negotiate on other personal-in-
jury disputes. Some industries have set up funds to
pay product-liability claims; if a product marked
with an sG (Safety Goods) seal causes an injury, a
consumer can apply to the sG Association for up to
$165,000 in damages. Customers also negotiate
with companies directly. JAL is said to have paid
victims’ families $450,000 each for the 1982 crash.

Those avenues are cheaper and faster. But are
they fair? Alternative procedures often produce
awards consistent with what claimants would have
got had they troubled to go to court. Japanese
judges use clear, detailed formulae to calculate neg-
ligence and damages. These criteria are published;
there are even Japanese comic books detailing how
much you can expect for, say, an arm lost in a car
wreck that was 50% your fault. Mark Ramseyer, an
American law professor who studies Japan, found
that in fatal traffic accidents, families who dealt
with insurance companies directly did as well as
those who went to trial. Because Japanese legal
rules are predictable, he says, justice is done effi-
ciently without courts and judges—or lawyers.

This is fine as far as it goes. The Japanese civil-
justice system admirably avoids the uncertainty
trap thathas made such a mess of America’s system.
Alternative means of resolving disputes are desir-
able. But an alternative is only an alternative if it is
freely chosen. Many Japanese are compelled, by de-
lays in the legal system and the scarcity and price of
lawyers, to find other ways of seeking redress.
Sometimes it works. But sometimes it doesn't.

The cartel’s cost

On an island off Japan’s southern coast, a run-
down fishing village called Minamata shares a bay
with Chisso, a chemical company. In the mid-
1950s, Minamatans noticed something odd: the vil-
lage cats began twisting with spasms and tossing
themselves into the sea. Soon people began doing
something similar, and children were being born
with deformities. Chisso, it seems, had been dump-
ing raw mercury into the bay. The company denied
wrongdoing and blamed the government for lax
regulation. Protests were staged, followed by law-
suits in 1967. After more than 20 years of failed ne-
gotiations, mistrials and dead victims, one case
ended in February. Chisso was ordered to pay dam-
ages to the families of 42 victims—of $30,000 each.

The Minamata affair, which goes on (Chisso has
appealed), is a dramatic example of the failings of
Japanese justice. Courts and lawyers exist to level
the playing field in a dispute. Cases in which the
two sides have drastically unequal bargaining
power can be hard to settle fairly through negotia-
tion, especially if there is little credible threat of
them ending up in court. With the shortage of
judges, courts in Japan are in worse shape than in
America. That is one consequence of enforcing the
lawyers’ cartel by keeping the number of bengoshi
(and hence judges) artificially small.

There are other consequences. The costs of hir-
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ing a lawyer have made some Japanese turn to less
laudable methods of alternative dispute resolution.
Japan’s notorious gangsters, the yakuza, provide
services performed elsewhere by lawyers: debt col-
lection, contract negotiations, help with corporate
restructuring. “In Britain, solicitors send a letter in
these matters,” says Mr Hamada. “Japanese send
yakuza. They are lawyers’ biggest competition.”

Trying to spot unmet legal needs is like listening
for the dog that doesn’t bark. Yet reformist lawyers
say that if lawyers were more plentiful and less
costly, customers would appear. When local bar
associations set up telephone hotlines—for com-
plaints about employment discrimination, sex
discrimination, immigration troubles—they are
flooded with calls. Alleged criminals can rarely
find a lawyer before their trials; in 90% of cases they
confess after days of police interrogation.

Under pressure, the Ministry of Justice recently
increased the number passing the bar exam—to a
whopping 700, starting in 1993. Reformers want to
go further, perhaps as high as 2,000. Some in the
Justice ministry agree, citing the shortage of judges.
Demand will increase even more if foreign lawyers
are eventually allowed to hire bengoshi.

Daunting obstacles remain. Despite problems
with clogged courts, the government has no appe-
tite for more litigation, which can, as Minamata
shows, be embarrassing. Of the consumers of legal
services, “repeat players” might be expected to be a
powerful constituency for change. But by employ-
ing non-bengoshi legal staffs, Japanese businesses
have found a way round the cartel.

Most important, few lawyers want this lucrative
arrangement dented. Of the world’s lawyers, the
Japanese are the most self-righteous, condemning
America’s sosho shakai (“lawsuit society”) and
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They’ll make you a settlement offer you can’t refuse

quoting their lawyer’s law that their only mission is
to “protect the fundamental human rights and to
realise social justice”. In fact they are devoted to
protecting their status and realising fat profits.

Indeed, only one group would gain from
greater access to lawyers: their would-be customers.
But because people seldom use lawyers, they do not
think of themselves as consumers of legal services.
That is why lawyers rarely face popular demands
for change—and notjust in Japan. For reforms to be
successful, they must come from the top down. To
see why, consider Britain.

Lord Mackay's legacy

AISE a glass for Betty Boothroyd. Earlier this

year-Miss Boothroyd became the first woman
speaker of Britain’s House of Commons; also the
first to take the chair unadorned by the traditional
speaker’s wig. Her decision made headlines in Lon-
don, then overseas, and revived a long-simmering
debate among barristers and judges over whether to
shed their horsehair toupees. After days of heated
argument came the decision: more debate was
needed before taking so bold a step.

Change does not come easily to the British legal
profession. Outside the slick solicitors’ offices of the
City of London, life for many lawyers has remained
much as it was 100 years ago. There is still more
than a whiff of “Bleak House” about barristers’
cramped, creaky chambers. The wigs, the gowns,
the haughty judges refusing to acknowledge
women barristers whose shoes are not quite righf—
tovisitors,and to many Britons, it all seems archaic.

But much of the anachronism is not so quaint.
The profession is split, as in fewer and fewer coun-
tries, between barristers (4,000 of them working for
businesses, 6,900 practising independently) and
solicitors (57,000). For centuries the profession was
riddled with restrictive practices: only barristers

THE ECONOMIST JULY 18TH 1992

could appear in higher courts, but their clients had
to go through solicitors to hire them; solicitors had
a monopoly on the legal end of housebuying; for
barristers, partnerships with one another or other
professionals were not allowed; neither was ad-
vertising; judges could not speak to the press.

Then, in 1987, Margaret Thatcher appointed
Lord Mackay of Clashfern as Britain’s Lord Chan-
cellor. It is a powerful position: presiding over the
House of Lords, appointing all judges and ruling
on cases in the court of final appeal—imagine a
member of George Bush’s cabinet simultaneously
being Senate majority leader and a sitting Supreme
Court justice. Lord Mackay brought an outsider’s
perspective to the job. A radical, a Calvinist and a
Scot whose father was a railway signalman, he was
not much like his sniffier brethren at the bar. Im-
mediately he set about a series of reforms intended
to be the legal profession’s Big Bang.

Dickens wrote that “the one great principle of
the English law is to make business for itself”. Lord
Mackay sought to introduce another: that the inter-
ests of customers should be put ahead of lawyers’,
and that consumers of legal-services would benefit
from competition among suppliers. The barristers’

He shook up
Britain’s lawyers
once. He should do
it again
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Mackay rules in favour of the customer

monopoly meant thata client had to pay both solic-
itor and barrister for a service that, often, either one
could do alone. The solicitors’ monopoly kept
banks and building societies from offering cheaper
“one-stop shopping” for homebuyers. Both
monopolies were justified as preserving “indepen-
dent” advice. In fact what they preserved was (bar-
risters’) snobbery and (solicitors’) self-interest,

In 1989 Lord Mackay published three “green
papers” with proposals to bust the monopolies. Af-
ter specialised training and study, any lawyer
would be able to appear before any court. Financial
institutions would be allowed to handle convey-
ancing. Barristers could advertise, take instructions
from clients directly and form partnerships with
solicitors and other professionals. Solicitors would,
for the first time, be eligible to become judges.

Barristers and law lords (all of whom are ex-bar-
risters) lashed out at Lord Mackay with the ferocity
of French farmers defending their subsidies. The
lord chief justice said the green papers were among
“the most sinister documents ever to emanate from
government.” Lord Hailsham said the government
was “thinking with its bottom”. Others compared
Lord Mackay’s ideas to those found in South Africa
and Nazi Germany. One said he was—horrors—
“treating judges like civil servants”.

Solicitors were subtler. The right to appear in
court was to them a symbol of equality with barris-
ters. But the conveyancing monopoly was bread-
and-butter. Walter Merricks, of the Law Society,
reckons that 10% of solicitors would be affected by
the first reform, 90% by the second; provincial so-
licitors get 40260% of their income from conveyanc-
ing. The apoplexy of the bar—and its patrons in the
House of Lords—made clear that Lord Mackay
would have to do some retreating on rights of audi-
ence. So, while campaigning to let solicitors into
court, the Law Society lobbied quietly to link con-
cessions on this to a compromise on conveyancing.

That is what they got. Two years after the Courts

and Legal Services Act of 1990 was passed, solicitors
still have an effective monopoly on conveyancing.
With the collapse of British property markets, fi-
nancial institutions lost interest in providing the
service; but Lord Mackay still has statutory author-
ity to create a new regulatory body to authorise
them to do so—which he says he will use if demand
returns. Also shelved were direct access to barristers
and multi-disciplinary professional partnerships.

Yet these losses pale beside what Lord Mackay
won. It might not seem so. His main victory, giving
courtroom rights to most solicitors, has been slow
in coming. It will be a few more years before any of
them set foot in court. But enter court they will, and
then, eventually, the judiciary. Because of him all
lawyers can advertise and talk with the press. They
are also open to unprecedented scrutiny.

Equally profound is his establishment of a per-
manent advisory committee, with a majority of
non-lawyers, to formulate policies on educating
and training lawyers. True, a fourjudge panel re-
tains veto power over the committee’s plans. But as
Lord Mackay points out, giving these judges such
prominence also makes them more publicly ac-
countable. The advisory committee, he says, is “the
machinery of continuing reform”. Such institu-
tional mechanisms are the stuff of lasting change.

Many of the goals once sought by radical re-
formers are now within reach. Chiefamong these is
the merger of barristers and solicitors into a single
profession, which is happening already by stealth:
the ranks of barristers employed by businesses is
growing; the number of solicitors appearing in
court will do the same when City firms are asked by
big clients, as they will be, to develop advocacy
skills. This should not worry the best barristers.
They will survive, even thrive, as top litigators do in
America. The merger should be sped along by relax-
ing restrictions and, eventually, forging a unified
legal-training system. Partnerships between law-
yers and other professions should be allowed.

Lord Mackay claims he never expected all the
ideas in the green papers to be adopted immedi-
ately. Butinsiders say the drubbing he took from his
peers left him deeply dispirited. The rumour mill
grinds out gossip that he will soon go. He denies it.
It is to be hoped that he is telling the truth. Much
remains to do.

Costs, m’lud?

At the turn of the century Max Weber observed that
in England, justice turned on class. It still does.
Britain has far less litigation than America, but go-
ing to court in London is costlier than it is in Los
Angeles. In America contingency fees gives access
to the courts to those who could not otherwise af-
ford a lawyer. In Britain this falls to a public legal-
aid scheme: a plaintiff whose disposable income
and capital are below certain limits can apply for
aid; if his claim is thought worthy, his lawyer is
paid by the government (and ultimately by the
other side if he wins). But the system has run into
double trouble. First, its cost, £760m ($1.4 billion)
last year, has more than doubled since 1986. Sec-
ond, the proportion of people eligible for aid has
shrunk, according to some estimates, from 70% to
40%. The great middle, neither rich nor poor
enough to afford a lawyer, is growing.
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Thus is legal aid Lord Mackay’s new firestorm.
Keen to control its costs, he has floated some
controversial ideas: pay flat fees to solicitors in
criminal cases, require most civil legal-aid recipi-
ents to pay some of their own fees. All have raised
howls of protest from lawyers. They say such cost
controls will compel an already dwindling number
of solicitors to give up legal-aid work. Rubbish, says
Lord Mackay, who cites statistics showing the num-
ber of solicitors’ firms earning £120,000 a year or
more from legal aid has quadrupled since 1984.

The civil legal-aid system is a perfect target for
Lord Mackay: inefficient, demand-led but pro-
ducer-run, rife with vested interests. It deserves to
be shaken to its core. The best idea on offer is a
“contingency” legal-aid fund, where those who ap-
ply for support agree to pay a percentage of their
damages, should they win, back into the fund. That
money is then used to subsidise other cases. So long
as cases are checked, as now, to weed out likely los-
ers, the scheme should be self-financing.

But even such a radical solution will not solve
the whole problem. Millions of middle-class Brit-
ons will still fear the potentially ruinous costs of
their legal system. That is not an entirely bad thing.
Making losers pay winners’ legal fees serves a pur-
pose by deterring frivolous litigation. But as any
barrister will attest, it also deters legitimate claims
by those who cannot afford the risk, however small,
oflosing. Even winners rarely get back all their costs
from the loser; the average figure is around 60-70%.

There is an answer, one which also has the word
“contingency” in it: contingency fees. The mere
mention of it is enough to make many British law-
yers wince. Lord Mackay flirted with the idea, and
rejected it. Instead he favours the “conditional
fees” used in Scotland, in which the lawyer is paid
only if he wins—but his normal fee, not a percent-
age of the damages. Lord Mackay says there should
be a small “uplift” to compensate the lawyer for his
risk—of, say, 10% of the total fee.

Few lawyers would take that paltry bait. And if
they did, it is unlikely they would then offer to pay
the other side’s legal bill if their clients lost. Such

fee

SR

I"ve got this great new idea for paying ur

arrangements might prove rare anyway, but that is
no reason to oppose contingent fees. Even if a
plaintiff had to risk covering the other side’s costs,
that would still be half the risk he faces now. To en-
courage lawyers, some suggest a bigger uplift—of,
say, 100%. Few are bolder. They look to America
and think they see contingent fees degrading pro-
fessionalism and turning litigation into a lottery.

Yet if they understood the true strengths of their
own system, British lawyers would realise that it is
not contingency fees that are the problem in Amer-
ica. It is the unpredictability of the legal system,
which distorts the incentive effects of contingency
fees. In Britain—where awards are lower and con-
sistent, where decisions are taken by judges not ju-
ries, where a small bar means lawyers’ reputations
matter more—contingency fees would not make
much mischief. If they did, lawyers would have
only themselves to blame.

What price justice?

13 SOCIETY in which all human and social
problems were regarded as apt for legal

remedy would not be one in which we would find it
agreeable to live.” So stated the British Royal Com-
mission on Legal Services in 1979. The conclusion is
unexceptionable, but unenlightening. Which prob-
lems should fall to the law? Which should not? And
who decides? These are political questions, not le-
gal ones, to which there are no easy answers. But
note: legal remedies are often the best available; the
alternatives can be unfair, sometimes violent. As
the world grows richer and more democratic, pso-
ple turn increasingly to the law to sort out conflicts:
no place is getting less litigious. In the sweep of his-
tory this is, to say the least, a positive development.
But not one without costs, monetary and hu-
man. The desire to cut these has led to the Big Idea
set to dominate legal-reform agendas into the next
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century: alternative dispute resolution. ADR dis-
penses ‘with formality and cumbersome proce-
dures and aims to settle cases faster than, but justas
fairly as, normal courts. Typically ADR is adminis-
tered through private arbitration or mediation ser-
vices. It is catching on. America’s biggest “rent-a-
judge” company, in California, handles 30,000
cases a year; the membership of Britain’s 18-month
old Centre for Dispute Resolution includes many
of the country’s biggest companies; arbitration
clauses in contracts are a commonplace.

ADR is no magic solution. In some ofits forms it
is as expensive as traditional litigation. Nor is it
clearly benign. Rich litigants and big companies
are influential constituencies for much-needed re-
forms in court systems around the world. As they
switch to ADR, there is a risk that valuable demo-
cratic institutions will erode further, not unlike

It is never free




Reprints

Reprints of this survey
are available at US$3.50
each, plus tax in CA, DC,
IL, MA, NJ, NY, VA, and
GST in Canada.

For classroom use or
quantities over 25, please
telephone for discount
information.

Please send your order
with payment by cheque
or money order to The
Economist Newspaper
Group, Inc.,

Reprints Department,
111 W 57th St,

New York, NY 10019.
Telephone (212) 541-5730
Facsimile (212) 541-9378

18 SURVEY THE LEGAL PROFESSION

what has happened to America’s public schools.

Yet there is something powerful about ADR.
Like no-fault insurance schemes, worker’s com-
pensation and other bold, if flawed, attempts to
deal with the problems of personal injury without
litigation, ADR tries to conjure a world where costs
can be cut without people having to sacrifice their
own interests. It tries, in the words of the 18th-cen-
tury Norwiegans who first dreamed up courts of
conciliation, to offer access to justice without “the
gluttony of lawyers”. In the years ahead, as lawyers
are pressed to lose the worst of their many bad hab-
its, that ambition may become less fanciful.

End of a guilded age

I dined at my Lord Chancellor’s, where three Serjeants
at Law told their stories, how long they had detained
their clients in tedious processes by tricks, as if so many
highway thieves should have met and discovered the
purses they had taken. This they made but a jest of: but
God is not mocked.

John Evelyn scribbled those words into his diary in
1686. Back then, the Almighty had an inside scoop:
Evelyn’s diaries were not published for decades.
Today thousands of New Yorkers can pick up the
Observer, a weekly newspaper, and find this quote
from the chairman of a top law firm:

[ have two expensive houses, three expensive cars and

two daughters who came out as debutantes with expen-

sive balls. As long as I go home with a lot of money in
my pocket, that’s all I care about.

The law is no more an ass now than it was 300
years ago. It is just less able to keep its venalities
(and worse) a secret. Alan Dershowitz, a flashy Har-
vard professor and avocat celeb, calls it the end of
the legal profession’s “Wizard of Oz syndrome”. As
the doings of lawyers have become more visible, so
too has the gap between lofty ideals and grubby re-
ality. Echoing in that gorge, the rhetoric of profes-
sionalism is ever more hollow.

Too often lawyers have used their professional
status simply to protect their privileges. Lawyers’
guild-like pressure groups, known politely as pro-
fessional organisations—the ABa, the Law Society,
Nichibenren—talk of justice and rights while resist-
ing any reform that might cost their members a
penny. There is more than a grain of truth in the
words of Eliot Freidson, an American sociologist:
“Professionals differ from trade unions only in
their sanctimoniousness.”

To varying degrees, public scrutiny and compe-
tition are imposing on lawyers a more demanding
definition of professionalism: one dealing not with
privileges, but with obligations. This is not neces-
sarily idealistic stuff. In America, letting lawyers
advertise has produced some pretty tasteless com-
mercials. It has also helped to spawn unpretentious
chains of shopping-mall law offices offering basic
legal services to those who, not long ago, could
never have afforded such help. The law becoming a
business will have its ugly side; but more often it
will bring an emphasis on efficiency and service,
two elements essential to professionalism.

It may even lead to more—perhapsto lawyers
trying to minimise the costs of litigation, or to avoid
it in the first place. A handful of the best attorneys
are doing this already. No sudden surge of altruism
lies behind it. Rather, as clients grow more sophisti-
cated, they are giving lawyers incentives to be less
counter-productive, while at the same time some
lawyers are realising that professionalism can be a
selling point: best practice as good business.

Less remunerative obligations will be accepted
less graciously. In two rare shows of selflessness, the
ABA and Nichibenren are thinking of requiring
their members to do some pro bono, public-service
work each year. “Lawyers won’t do it on their own,”
says a Japanese attorney, “so they must be forced.”
It is not exactly what Roscoe Pound had in mind.
Butitisastart.

‘‘And so, to conclude . . .”’
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ADDITIONAL VIEWS OF SENATORS EXON AND LOTT

We voled to report S. 640 the Product Linbility Fairness Act of
1991. However, we have grave concerns about the implicatlions to
employers, particularly small business employers, of Section 306
known a8 the workers’ compensation offset provision. Unlike other
sections of the bill, this section does not directly involve product li-
ability lawsuits. Rather, section 305 involves the economic relations
between employers and manufacturers in the aftermath of such
luwsuits.

As it is still early in the legislative process for S. 640, we urge
that section 305 be given close further scrutiny with the hope that
the concerns of employers, can be addressed. If those concerns
cannot be addressed, we would urge that section 305 be deleted
from S. 640 in the interests of the overall legislation.

Our concerns are based on the fact that most State and Federal
workers’ compensation laws give employers the right to recover,
through n subrogation lien, their workers' compensation expenses
paid to employees injured by defective products, in cuses where an
injured employee successfully sues the product manufacturer. The
benefit to employers of the system of workers’ compensation subro-
gation liens under present laws is obvious. This system reduces the
burden on the individunl employer's workers’ compensation costs,
reduces the burden overall workers' compensation system, and
thereby reduces the pressure for workers’ compensation insurance
rate increases. However, this system would change under section
305 of S. 640, except in those situations where the employer had
the financial ability to pursue a lien through the litigation process
in the courts.

Not surprisingly then, the business community is not united in
support for Section 305. Many business groups have expressed res-
ervations or opposition to this section, including the National Fed-
eration of Independent Businesses (NFIB), the Associated General
Contractors of America (AGC), the American Subcontractors Asso-
cintion (ASA), the Shipbuilders Council of Amcrica, and the Na-
tional Associntion of Stovedores (NAS).

Wo urge that thoso probloms arising frons Scetion 300 be sntistue-
torily nddrossed prior to Sonate floor considoration of 8. 640.

MINORITY VIEWS OF SENATORS HOLLINGS AND ORI

INnTRODUCTION

In the past, we have urged our collengues to reject Federal prod-
uct liability laws as unwise Federal legislation. Since then, tho pro-
ponents of this legislation have had many years to make their case,
and they have completely failed to do so. After this extended exam-
ination of the facts, we believe that, not only is this legislation
unwise, but to enact it would amount to a complete distortion of
the proper legislative process.

This measure would federalize an area of law that always has
been the province of the States. Such an action should never be un-
dertaken lightly. Those who propose such dramatic chunge through
the l.eglslatlve process should, at a minimum, bear the burden of
proving that such change is both warranted and likely to be effec-
tive. Unfortunately, the Committee has ordered this bill reported
without requiring anything close to a demonstration that either
fuctor is present. On the contrary, the fuctual record cloarly dem-
onstrates that g:uch glated basis for this legislation cannot with-
stand even minimal scrutiny. What is deeply disturbing about this
legislation is the total lack of verifiable, objective data which sup-
ports the proponents’ claims.

In fact, the stated basis for this legislation is a constantly moving
target. A new reason that this bill is necessary is suggested periodi-
cally, the facts are examined, and that reason evaporates when ex-
posed to the light of day and to the objective facts.

Contrary to the claims of the bill's supporters, the Committee’s
work on this issue has demonstrated that (1) there is no litigation
gexploswn,‘and the number of most kinds of product liability cases
is decreasing; (2) the insurance crisis (which has now ended) was
not due to product liability; (8) the current system generally works
properly to fairly compensate injured victims; (4) the competitive
osition of U.S. business is affected very little, if at all, by product.
iability; and (6) products kept off the market by product liability
concorns are not nocessarily sufe, innovative products, but rather
ure examplos of tho product liability system doterring unwarranted
risks 1o consumur. Fach of the lssues discussod ubove has beon tho
busis, over tho yeurs, for the almost (renzied cry for Fodoral prod-
uct liability law, but nono of thom withslands scrutiny.

This year, “competitiveness” is the buzz word on which the legis-
lation is based. We are asked to pass this legislation to make U.S.
business more competitive in world markets. However, these are
the facts: less than 1 percent of the price of products is attributable
to product liability; the Office of Technology Assessment (OTA)
does not list product liability as a primary problem for U.S. manu-
facturers competing in world markets; this bill will not reduce
product Hubility claims or insurance costs; our compelitors in the
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European Communily are moving toward n product liability system
more like ours, which appropriately reflects the need for consumer

rotection; and the General Accounting Office (GAO) says that this
Eill will not reduce transaction costs, but could actually increase
them. The facts show that product liability ia not the causc of com-

<2 petitive problems, nor is this bill the cure.

This year the President’s Council on Competitiveness, bended by
Vice President Quayle, has added its voice to the fray. Using politi-
cal rhetoric instend of objective reality, it has made unsupported or
inaccurate claims nbout the civil justice system ond particularly
the costs of the tort system. The cost ﬁﬁures cited by the Vice
President cite no crcdi[‘;le authority and bave no oxplunation for
how they were calculated or what is included in the genoral term
“tort costs.” Yet those cost figures are the centerpiece of the Vice
President’s call for a major overhaul of the civil justice system. It
is troubling that even the executive branch, like the business advo-
cates of S. 640, would base its arguments for such a major change
on unsubstantiated, arbitrary numbers. o

The proponents of S. 640 have represented that this bill is not as
draconian as earlier Federal product liability measures, and will
not impact as drastically on consumers. First, it should be noted
that, despite efforts to characterize this as a t?l" that will impact
gimilarly on plaintiffs and defendants, it is written for the benefit
of the business community, and in most areas changes only the
laws of the States that currently favor plaintiffs. We should not
iisunderstand the purpose of this bill. )

The current form of this bill gives us little comfort in uny event,
since the primary effect of this or un[\; quch measure would be Lo
begin the federalization of product finbility law. Once that process
has begun, Congress will never hear tho end of tho clamor lor addi-
tional changes in this law, and will be gpending an ever-incroasing
portion of its working time on this issue. Moreover, the form of
even this bill is not cast in stone until enactment into law, nr}d the
administration and others are already calling for more stringent
amendments. In addition, many of the substantive provisions of
this bill are unwise or unworkngle and the bill is riddled with am-
biguity and conflicts for court practice and_ procedure. .

upporters of this bill are fond of implying that its only enemies
are trial lawyers. It is important to note who the opponents of this
bill really are. It is opposed by every major consumer organization,
a wide range of henrt.h organizations, the American Bar Agsocm-
tion, the Nationsl Conference of State Legislatures, and the Confer-
enco of State Supremo Court Justices. Over.70 law professors from
all over the country have written to the Cominittee in up_poexl.'l'on to
this bill, stating that it is “unwise, unfair and ill-conceived.” (See
letter to Chairman Hollings from Andrew Popper, Deputy Dean,
Washingion Collegoe of Law, dated Septembor 27, 19!)1: reprinted in
rocord of Consumaor Subconmunitive henring on 8. 640, bnpl.npﬂmr 19,
1991.) These are the experts in health, consumer protection, und
legal jurisprudence. They are concerned not yv:gh fees, but with
product safety, justice and the proper functioning of the legal
systom. So, it is not just the trial lawyers who nre concerned about
t{le bill's ellects.
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We are being asked to enact legislation when there been no-
credible demonstration that there is a problem that will be ad-
dressed by that legislation. At the same time, enactment of such a
law would alter, in one stroke, the fundamental federalism inher-
ent in this country’s tort law, and would add to the difficulties al-
ready faced by the victims of defective products.

We yield to no cne in our desire to assist American business in
every way, and to ensure its viability in everchanging world mar-
kets. However, we urge our colloagues to insist, at n minimum, on
some objective demonstration that Federal produci linbility law is
a reasonable means to address the problems of the business com-
munity. We have not yet seen such a demonstration, and in our
view the legislative process is ill-served by tuking sucii dramatic
action in these circumstances. Legislative proposals of this type
have been much ade about nothing for over a decade, but tﬁe
“much ado’”’ has been a considerable drain on the limited resources
of the Congress. We have very limited time, and we must insure
that it is spent on work that can be most productive for the nation.
It is time to recognize where the burden of proof on this issue lies,
to recognize that it has not been met despite 10 years of work, and
to turn the resources of the Committee and the Senate to work on
other more useful matters. :

In the discussion below, we will set out in more detail the facts
that have been developed on this issue. These facts demonstrate
why we should not move forward on this bill.

THERK I8 NO FACTUAL BASIS ¥OR THIS LEGIBLATION

I. The Current System Achieves Fair Results, and There Ts No “Ex-
plosion"’ of Litigation

Before wo makoe dramatic changes in the product liability Inw,
we should, at the least, have information to demonstrate that the
current system needs fixing—that it is not achieving its purpose of -
fairly an progerly compensating victims of defective products, and
of deterring the marketing of unsafe products. As each additionn’ -
piece of objective data becomes available, it becomes more clear
that the system is working. The number of nonashestos product li-
ability cases is actually declining, punitive damages are a rare oc-
currence, and the compensatory awards are reasonably related to
the cost of the injuries involved.

Prof. Marc Galanter of the University of Wisconsin Law School
has completed the most recent review of statistics from the Federal
courts, and found that, if asbestos cases are excluded, the number
of product liability coses in the Federal courts has declined in the
last 5 years—from 8,268 cases in 1985 to 4,992 in 1991, a 40-percent
decrease.! He points out that asbestos filings account for all recent
increases in product lisbility filings, and that asbestos cases are
quite distinct in that they involve a product of “unparalloled doad-

! Teatimony of Professor Marc Gulanter, Director, Institute of Leynl Studics, Univorsity of
Wisconaln Law School, before the Consumer Subcommittes September 19, 1891, trunscript at 86-
87. See also Gulantor and Rogers, 'A Traneformation of American Businesa Disputing? Some
Proliminary Observations,” working paper # DPRP 10-3, Inutitute for Lognl Studics, University
of Wisconsin (April 1001).
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liness to whic.ere was massive exposure that continued long
after the dangers uf its use were suspected and suppressed.’ #
Moreover, the Rand Corp. this year issued a report reviewing the
way in which victims of accidental injuries are compensated and
found, contrary to popular belief, that onl{ 10 percent of those in-
jured ever use the tort system at all to seek compensation for their
injuries.® The report further found that only 7 percent of all com-
pensation for accident victims is paid through the tort system. The
report concluded that “[mjost Americans who are injured in acci-
dents do not turn to the liability system for compensation. * * *In
this respect, Americans’ behavior does not accord with the more
extrems characterizations of litigiousness that have been put for-
ward by some.” ¢
Similarly, the National Center for State Courts recently pub-
lished updated statistics from State courts that reviewed civil court
filings in 18 general juriediction State court systems from 1984-89.
The Contor concluded that “the most dramatic increases in the
civil caseload tended to be for real property rights cases or contract
cases, not torts.” * These statistics showed that tort filings make up
less than 1 percent of all cases filed in State courts, and less than
10 percent of most States' civil caseload. Product liability cases,
which are a subset of tort cases, would make up an even smaller
percentage of the total.® o
As Professor Galanter also has found, the real increase in litiga-
tion in recent years has been business suing business, not consum-
ers seeking compensation through product liability litigation. For
example, contract filings in Federal courts increased by 232 percent
between 1960-88, and by 1988 were the largest category of civil
cases in the Federal courts.” .
Additionally, GAO last year completed one of the first extensive
reviews of data related to State court product liability cases.® Since
most product liability cases are litigated in State court, and most of
the past data has been only from the Federal courts, this report is
very significant. GAO found that the size of compensatory awards
varied g type and severity of injury in a manner consistent with
underlying economic loss, so that compensatory awards were nei-
ther erratic nor excessive.® It further found that plaintiffs won
fewer thun 60 percent of the cases litigated, that awards were
based on negligence in almost three-quarters of the cases {even in
the States :ﬁat permit recovery bm on strict liability without a
demonstration of negligence), and that the amount of punitive
8l damages awarded was highly correlated with the size of compensa-
tory tﬁamagee. 10

* Galanter testimony, supra, transcript at 88, % . .

* Hensler, ot al., * pensation for Accidental Injuries in the United States,” Rand Ca -
tion, Institute for Civil Justice (1091), Executive Summary at 18. See also testimony of Dr,
rah Hensler, Consumer Buheonl;énl;u heering on 8. 840, Soptember 12, 1991, statement at 8.

¢ Id, Executive Bummary at 18, 20. "

* National Center for Siate Courts, “State Court Caselond Statistics: Annuul Report 1989,
(Febiruary 1801) at 46,

¢ Btate Court Casslond Blotlutlcs, supr n. B, ut 46-8. .

! Galunter and Rogere, “A Tranaformatlon of Amarican Buniness Disputing?,” eupro. st 1, b-6.

*11.8. Genurnl Accounting Office, “Froduct TAubility: Vordicts and (‘swe Howolutlon "ln Five
H!nl;-ll." GAO/HRD-59-99 (Hoptombor 1089). Horeaflor roferred to ua “10H) (IAQ Report.

il ut .
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Another significant research effort concludes that, ‘ if prod-
uct linbility casces could be characterized us unfairly favoring plain-
Liffs in the past, the current trend is clearly favoring defendants.
Prof. James A. Henderson Jr. and Prof. Theodore Eisenberg of Cor-
nell Law School performed an extensive study of all reported prod-
uct liability decisions and found a “quiet revolution * * * away
from extending the boundaries of products liability and townrd
placing significant limitations on plaintiffs rights to recover in tort
for product-related injuries.” !1 Specifically, they found that in
1976 and continuing to 1983, defendants benefited in roughly 51
percent of product liability cases. By 1988, the figure had risen by
12.2 percent, so that defendants prevailed in 63.4 percent of prod-
uct linbility casos.

Similarly, GAO '2 and Rand Corp.1? studies have indicated that,
despite increnses in absolute numbers of Federal product liability
filings during tho 19708 and 19808, tho data doos not support the
suggostion, mudo in past yours, that thoro is an Mexplosion” of
Rroduct linbility cases from which business must be protected.

ather, GAO found that one product, asbestos, accounting for ap-
proximately 60 percent of the growth in filings betweon 1976-86.14
GAO further found that, since 1981, product liability cnses have
grown at about the same rate as other civil filings and at the same
rate as personal expenditures on goods, with growth of product li-
ability cases at 4 percent, personal expenditures on goods at 4 per-
cent, and civil filings at 6 percent.!s The author of the Rund study
has stated that “[m]y feeling is that the available evidence doesn’t
support the notion that products lizbility is crippling American
business.” t¢

Prof. Lawrence Mann from Wayne State University Law School
ﬁerformed a similar study for the Governor of Michigan in 1988-89.

e began by noting that “* * * much of the debate surrounding
products liability litigation has been bused upon anecdote and in-
tuition. Iard dota describing the products linbility litigation land-
scape are scarce.” He conducted his research by surveying over
2,000 businesses as well as attorneys of record in closed cases for
the year 1987. His general conclusion was that “[vjerdicts and set-
tlements in products liability cases are not erratic and appear ren-
tt;onnb}y relited to economic losses sustained und injury severi-
y.lt 1

His research found a “phenomenal concentration of litigation
among a handful of defendants who are ‘repeat players’ in civil liti-
gaticn.” In 1987, four companies accounted for 92 percent of the

'* Honderson and Eiseubur.i. “The Quict Rovolution in Products Liability: An Empivical
Slud{ of Legal Chango,” 87 U.C.L.A. Law Review 479, 480 (19).

'® 11.8. General Accounting Office, “Product Liability: Extont of ‘Litigution Explosion’ in Fed-
eral Courts Questioned.” GAQ/HRD-88-3GBR (Junuary 1988). .

L rth, “Product Llability and the Business Sector: Litigation Trends in Federal
Courts,” Rand Corpuration, The Institute for Civil Justico, R-3G68- 1. (1988),

'$ GAO Report, supra, note 12, at 82, 431,

U8 1l s 32, 4.

‘e Wall Strvet Jowrnnl, “Hurvey Questlons Llability Crivin 1 118 Cotmpunion,” Jasuary I8,
19K

P et lmony of Profosor Lawroncs Matn, Waynoe Btute Undvorsity School of Law, Con
rmuier Subcomndiion Henrlng on 8. 1400, Fohruary 22, 1000, statement at 1 2
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casen filed. In 1982, four companies accounted for $1 porcent of the
cases filed, and in 1979, four companies accounted for 83 percent.'®

Professor Mann concluded that “* * * fewer and fewer litigants
are accounting for an incrensing shure of the litigation pie.” He
further found that “* * * the distribution of cases filed for the
years covered in the * * * survey yield a picture of products litiga-
tion that is inconsistent with the conclusion that the business com-
munity in general is the victim of a products liability explosion.” '®

Additionally, according to one study by the Insurance Services
office approximatiely 78 percent of the bodily injury claims and 83
percent of the property damage claims are settled without the
filing of a lawsuit. Only 3.5 percent of claims go all the way to a
court verdict, and in these cases, fewer than 25 percent of defend-
ants are found liable. Thus, according to this study, 96.5 percent of
product liability claims are resolved before the verdict.2°

Much has been made of the unpredictability of results in product
linbility trials. However, it has been recognized, us it must be, that
most of this is due to our jury system.?! We cannot believe any of
our colleagues want to tamper with that system. When a product
liability case goes Lo trial, the jury is not impaneled for the purpose
of giving away someone else’s money. Rather it is charged with the
administration of justice. These juries nre composed of our friends
and neighbors, who conclude, some of the time, that the defective
products involved and the injuries sustained require compensation.
And it is our friends and neighbors—who work for a living and
know the value of a dollar--who occasionally conclude that puni-
tive damages are justified when the defendant has engaged in out-
rageous behavior. '

In addition, with respect to punitive damages, the extent to
which they are are awarded has n the subject of outrageous ex-
aggeration. Much new data is available on punitive damages,
which shows, among other things, that very few punitive damage
awards have been made in all State and Federal product liability
cases over the last 26 years. Punitive damages simply are not a
factor in uny but the rare product linbility case, und have little
effect on the business community. Dr. Stephen Daniels of the
American Bar Foundation conducted a nationwide study of over
26,000 civil jury nwards botweon 1981 and 1986, Ho concluded that
the debate over punitive damages “changed in tho 1980y ns o part
of an intense, well-organized, and well-financed political campaign
by interest groups sceking fundamental reforms in the civil justice
system benefiting themselves.” He went on to state that this “poli-
ticization of the punitive damuges debate * * * makes the debato
more emotional and manipulative, and less reasoned. The reformn-

18 Id, ut Report to the Governor of Michigan 2.

19 Id. 4 Ruport to Govurnor |, 2.

10 8o0 Inumrancu Bervicos Office PProduct Linbility Closed Clulm Survey: A Tochuicel Analysis
of Survey Ilesults ot 96 (1977); 1986 Hearings on Product Llubllity, before the Consumer Subcom-
mittee, H9th Cong. 2nd Session (Statemont of the Public Citizon's Congruss Watch, Consumers
Union, U.S. Public Interest Resoarch Group, Consumer Federation of Americo). Testimony on
file at Senato Committee on Commerce, Science, and Transportation.

21 Spo Teatimony of Peter Huber, Consumer Subcommittee Henring on S. 1400, April 5, 1999,
trmnscript nt 111, 141; tosthwony of Vrofessor Mark Hager, Consumar Hubcomaities Thosring on
B. 1400, April 6, 1990 Lranscript ot 1HTH.
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ors appoal to omotions, four, m i i i itic -
whi[e nvofdinu reason and mtiomlxtll til;;‘c:)l::'zu.l'."“thm L
_His review of the data on punitive damage awards found that pu-
nitive damages were not routinely awarded, wers awarded typical-
ly in modest amounts, and were awarded more often in f{inancial
an.d.property har_m cases [business v. business] than in product li-
ability cases.2® His research also pointed up the errors in the data
from Cook County, IL, and San Francisco, CA, which have in the
past been used by supporters of bills like S. 640 as indicative of the
nationwide pattern on punitive damages. He found that there were
ﬂa_wz} in the method of data analysis used, and that it was inappro-
{)igzwi (;2 fr:i ;\;ent to generalize from data in two counties to a na-
Dr. Daniels’ findings were similar to those by Profes i
Rustad of Suffolk University Law School and Iy’rof. T?hbf)(:r:ay;gxﬁi
ing of Northeastern Qnivemity. They reviewed all product liability
awards from 1966-90 in both State and Federal courts. During that
timo, punitive damages were awarded in only 366 casces—only 866
total J)umlwu uwards in 26 years! One-quarter of those awards in-
volved one product--asbestos. Another one-quartier of thoso cuses
was reversed or remanded upon appeal. He further found that the
amount of punitive damgge awards were not skyrocketing, and in
86 percent of the cases in which punitive damages were awarded
they were leg.:s than the amount of compensatory damages. He con-
cluded that “[t]here is a widespread misperception that punitive
;lgir?sage. ?wg&rds are skyrocketing because of frivolous law-
By reviewing the data representative of the entire system
posed to the few anecdotes of high damage awards ogten cxtifi ‘;);;
the supporters of this bill, we sce that the system is not out of con-
trol in terms of numbers of cases filed or amount of compensation
gt:::;?xidé ylz:t ;Lsot li?ath:tgo;tatzt b? no(;,e the beneficial aspects of the
n h T e
. ymlent.fhe undermined if this bill is enacted,

II. The Current System Promotes Product Safety

One of the primary effects of the current system is to promote
product sufety—to make manufacturers moro careful in thg design
and production of their products. We know this bocouse muanufac-
turers themselves have told us. The 1987 Conference Board survey
of risk managers of corporations found that “[wlhere product liabil-
ity has had a notable impact—where it has most significantly af-
fected managoment decisionmaking—has boen in tho quality of tho
products themselves. Managers say products have become safer,

** Daniels and Murtin, “Myth and Realit Puni o i
. y in Punitive Damages,” 76 Minn. | Hevi 0-
éf (Oct. 1990). Bee aleo tutimon{ of Dr. Btephen Danlels, C subc:f:,','muﬂ: Hoaring l(;”I 8
0, September 12, 1891, transcript at 122. ¢
** 74 Minn. L Rov,, supra. at ¢3.
:: {id at 22-27.
uetad and Kounig, "“Demystifying the Functions of Punitiv i i
' s o Du Prod il-
::L.UA'; ‘?’x:::{rlg}l g::;_dy of ;{ ‘Qzanla;? Oenm%‘:f‘Vardlcu." Executive g:::‘cr:m';:y art l‘l"f :% Iim;‘le
esnor 1 1 Sep
s zn iy ”‘;c& ael Rustad, umer Subcommittee Hearing on S. 640, Septem.




66

anufacturing procedures have been improved, and labels and use
nstructions have become more explicit.” 2¢ )
Indeed, according to the Consumer Federation of America (CFA),
nly a small minority of companics had product snfety manage-
ent position in the early 1970s. By the end of the 19704, v‘lrtuull.y
hil companies had a very strong product safety presence in their
unagement structure. CFA furthor stated that there hos been a
SHramatic chango in the rato of anccidontal injurics and deaths in
8 he United States, so that “approximatoely 6,000 deaths and mil-
ions of injuries have been prevented on an annual basis now be-
ause of preduct liability and other forces toward greater safety in
pur gociety.” 37 .
8 Moreover, Professor Rustad in his survey of punitive damage
Lhwards found that 190 of the 252 nonasbestos defendants who were
subject to punitive damage awards between 1969 and 1990 “have
aken some safety step in the wake of punitive damages litigation.
in 80 percent of these cases, there were steps such as fortified
arnings, product withdrawals, and safety features added to prod-
cts which followed shortly after the [litigation]” #8
A gimilar finding was mude by Prof. Nicholus Ashford and Prof.
Robert Stone of MIT, in work done for inclusion in “The Liabl]lty
™ Maze,” and a collection of articles on product liability, innovation,
and safely. This book is often mischaracterized by proponents of S
640 as a8 monolithic study reaching results supportive of their posi-
tion. Rather, it is a collection of research articles reaching vurious
B onclusions on the issue of innovation and safety in assorted indus-
f “tries. )
B Professors Ashford andStone researched the effect of product li-
ability on the chemical industry. They found that manufacturers
pay “no more than 5 percent, and often less than 0.1 percent, of
the corresponding social costs” of the chronic injuries caused by
chemicals.2® They concluded that, although the system is not strin-
gent enough on the manufacturers to prpvide appropriate deter-
rence to prevent all unsafe products, it still has helped in th_e de-
velopment of safer products. They recommend, hpwever, that if the
liability system were more, not less, stringent with respect to man-
ufacturers it would be even more effective in promoting safety and
innovation.®°
The editor of “The Liability Maze,” Peter Huber, has sugggswd
that the work by Professors Ashford and Stone is somehow unique.
However, Profossor Ashford has rcerondod that he and other au-
thors of tho book found it impossible Lo sopurate innovation and
sufoty, and found that “the liubility system can both promote
safety and innovation of desirable products and discournge unsale
products though they may be innovative.” Professor Ashford goes

SO

(=13

8 “Product Liability: The Corporate Response,” The Conference Bourd Report No. 893 (1987)
at 2. .
37 Tegtimony of Gene Kimmelman, Legislative Director, Consumer Federation of America, at

er Sub ittee Hearing on S. 1400, April b, 1990, transcript at 77-78.

** Rustad, supra, executive summary at 28. . .
% Ashford and Stone, "Liubility, Innovation, and Safety in the Chemica} Industey,” in The
Liability Maze (Brookings 1991) at 414,
%2 [d. at 415-417.
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‘on to state that “we believe most scholars would subsc 0 our
methodology ¢ * *" 3t
The effect of product liability in promoting product safety relates
not only to consumer protection, but to competitiveness. As Prof.
Mark Huger of American University testificed,

ot * * our products, because of their superior reputa-
tion for safety, due in part to the effects of product liabil-
ity over the last 20 years, have n suporior roputation In
tho international marketpluce.® * * [Wle cunnot compoto
at this time with the low labor costs of newly industrializ-
ing countries, but we can compete very effectively * * * in
safety, and it would be a grave risk to our international
competitiveness to toy with the tort system that helps
bring about that competitive advantage. 32

III. The Current System Promotes Important Principles of Federal-
ism
The value of the principles of federalism embodied in our current
system of tort law should not be overlooked. As Congressman Mile
Box, of the Alabama House of Representatives, has testified:

[t]he issues of proper compensation for injured persons and
suitable protections for Eusinesses are matters of social
values and public policy that should be addressed at the
state level, in the absence of o national economic
crigie.* * * Arguments for uniform laws as u mouns of pro-
moting competitiveness ignore the advantages of a decen-
tralized and federal system of civil justice.” * * Remember
why we developed as a federal nation * * * Our founding
fathers recognized the importance of having governments
responsive to the electorate. Broad powers were reserved
to the states so they would serve as bulwarks of freedom,
an antidote to an overpowerful national government.* * *
S. 1400 [the identical predecessor to S. 640] is :adical be-
cause it opens the door to substantially greater federal in-
trusions.®3

These concerns were reiterated at this year’s Subcommittee hear-
ing by Delegate Bernard Cohen on behalf of the National Confer-
ence of State Legislatures. Delegate Cohen pointed out that Federal

preemption should not occur unless it could be proved that the
variation in State laws is significantly impeding commerce among
the States and unless the aPociﬁc legislative response is the only
way to resolve tho conflict.® * ® [This burden has not boen mot
with respect tv product Hability luws.” Dolegato Cohen woent on to
note that, not only had the burden of proof not been met, but “the

®1 Leotter from Professor Nicholas Ashford to Senator Ernest Hollings, October 1, 1981, sub-
mitted for the record of the Consumer Subcommiites hearing on 8.":4'0, September 19, 1991.
“1‘eo¢.lmfmy of Professor Mark Hager, Assistant Professor of Law, Washington College of
l‘r'iv’;‘A;m‘a;Gcen University, at Consumer Subcommittoe Hearing on 8. 1400, April 5, 1990, tran-
¢! 8 3
3 Testimony of Rep. Mike Box, Alabama House of Represcntatives, at Consumer Subcominit-
tee Hearing on 8. 1400, April 6, 1990, Statement at 1-3.
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‘ basic rationale foﬂis bili, the underlying rationale for it, is falla-
 rious” 3¢ .
Professor Eisenberg from Cornell Law School also has raised
® hese concerns, and pointed out the practicgl problem with Federal
% ort law that we believe should provoke serious concern.

The changing nature of products liability law make me
cautious about wishing for Congress to implement a single
rule. For the rule Congress adopts bad better be a good
one, sinco it may preompt further gyx;mri_mas'uluuun and
changoe by tho stotes. | seo no basis lor bolwvm‘( that the
rulos embodied in 8. 1400 [prodocessor to 8. 6401 are supo-
rior to the collection of rules embodied in various state
laws and to the ability of the states to adupt the best ru[ea
of their sister states, as those rules evolve over time. The
one thing we do know is that state product law does
change. I worry that Congress may freeze the law with the
wrong set of rules at a time when there is no clear reason
to [do so0].%8

We have the same concern. We are constantly surprised that
some are willing to take their chances with Congress setting the
rules over the long haul. Such an effort would limit ﬂexnblhty, apd
ould eventually result in rules more oriented toward plaintifls
han those the states would craft. In any event, we fmly should
inker with the fundamental principles of federalism in the most
extreme circumstances—a record such as we have on this issue is
insufficient to take such action.

V. The Current System Ditl Not Cause The Insurance "Crisis”

ears, the cry for product liability law has been based on
‘l"c‘ri‘:s:'t’ {n the uvniln{)ilitypund price of insurance. 'That argument
hus become nonexistent, since virtually cveryone agrees that ‘i‘nsur':
ance is now generally available and well-priced—we are in a soft
market.3® Even before that occurred, however, it was clear thz_it. t}]e
iproduct liability system was not responsible for insurance availabil-
ily problems. )
l y'l'ﬁe primary allegations concerning the existence and magnitude
of this crisis have proved vastly exaggerated. In 1976, the Federal
Government created a Federal Interagency Task Force on Product
Liability (hereinafter the Task Force) to examine the problem. 'I‘!xe
Insurance Study commissioned by the Tusk Force found that, \yhlle
insurance costs did increase in the mid-1970s, insurance Qreq.\_:ums
exceeded 1 percent of the total sales for only three industries.®

54 Poutlinony of Dalegnte Bornard Cohen, Virginlu llnug«uc‘;l' ‘l"),nlcv“nhm. Consitier Subceommit

. 340, tombor 12, 1001, trunscript ut H6-H6; 87. .
'““"ll?:-?l'::::; suf Profeu‘:o:' Theodors Elsenbory, Profeesor of Law, Cornell Unlvernity, in ro-
wponme 1o post henring quostions of Benntor Rockefollor, from Consiner Subcormmiticn Honring

8. 1o, 6, 1000, mt 2 .
0“"?.‘1:-' Tl-lAl ::mu; of ). ll('nhml Huntor, Prenldont, Nationa! {nsiennce € annnters ”'N"}‘""”"";
Conmumor Bubconunbtteo Houring on 8. 1400, Apeil 6, 1000, i'rmmcrlpl‘ at L84, testimony o
Deborah Bullun, Vics President, American Insurunce Association, Consumer Subcommittes
i 5. 1400, April 5, 1990. o
"e’.'ril, .o;l)obpnlrtmentp;f é’ommcrce, Interngency Tosk Force on Product Liability, Fina! Report
VI-20 (1977) [hereinafter cited na Task Force Finul Repori}
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By 1983, evidence indicated that product linbility insurnnce costs
had stabilized or decreased, and that the insurance crisis had disap-
peared. A 1983 Institute for Civil Justice study concluded not onrv
that reports of a product liability crisis in the mid-1970s were
greatly exaggerated, but that even the perception of a crisis had re-
ceded because it had become evident that product linbility claims
had not imposed unreasonable costs on most manufacturers ®
Costs increased and availabilily decreased agunin in the mid-1980y.

The increases in product Iiuﬁility insurance costs were a result
not of product liability but of tho cyclical nature of the insurance
Industry and the industry's ratemuking pructicos. Tho Congrosyion-
nl Research Sorvice (CHS) has descr the repoating cycles of
high and low premiums as an historical alternation between soft
and hard insurance markets, and has discussed the management
practices of the companies which contribute to this cycle. In a soft
market, rates are adequate, and risk selection careful, and the in-
dustry generally performs well. New capital is attracted from a
number of sources and capacity increases. Price cutting of premi-
ums results when new sources of capacity begin to generate in-
creased competition for available premium volume. LFnderwriting
standards (the standards for deciding whether to insure a particu-
lar manufacturer) for risk selection diminish with increased compe-
tition, and insurers take on riskier business endeavors. According
to CRS, this practice results in rising claims losses.

At the point that competition is severe and that losses are too
high, insurers withdraw from the market and the capacity shrinks,
resulting in a hard market. Availability and affordability problems
ensue as the remaining insurers raise prices and tighten the under-
writing standards. Eventually the market stabilizes, a soft market
emerges, and the cycle begins again.?®

Interest rates, which reached historic heights in the lute 1970s,
uggmvuted the cycle. Companies engaged in price wars in order to
obtain a larger volume of premium income for investment.4® Basi-
cally, companies were willing to accept lower premiums * - certain
insurance lines in order to encourage sales and obtain funds for in-
vestments. 4!

On February 19 and March 4, 1986, the Committee held hearings
to conduct a more comprehensive examination of the availability
and cost of liability insurance. Testimony was presented at hear-
ings on the reasons for the insurance crisis. Witnesses noted that
the insurance crisis has arisen during a period of falling interest
rates, prior to which competing insurance companies had been un-
derpricing their product in order to maximize cashflow and en-
hance investment income. When interest rates began to fall, com-
panies were forced to Increaso premiums becuuse investment

*¢ Rund Corporution, The Institute for Civil Justice, “Doslgning Safor Products: Corpornte He

sponses to product Linbility Law and Hogulatlon 121" (1983) Huorohmnur cited us Dosigning
for Products]
% Sew Congromslonnl Renvarch Borvice, “Property. Cosualty Insurance Markot Operntion”, CRS
l(u}mﬂ No. Bb-628kK (March 20, 1080),
@ See “A Rute Wur Rips Casualty Insurers,” Bus) Week, Docombur 8, 1040,

¢! Henring on Product Liabllity before the Consumer Subcommittee, 99th Cong. 2d. Sess.
(1986) (horeafter cited as 1886 Product Liability Hearing). (Statement of Johnny C. Finch, Senior
Associate Director, Geperul Government Division General Account Office) (Testimony on fils at
Sensto C. ittee 65 Co ree, Science, and Transportation).
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income was no longer compensating for underwriting losses. The
Committee report .nccompnnying . 2129, the Risk Retention
Amendments of 1986, states that ‘{t}his practice of cashflow under-
writing was linked directly to the current crisis.” *? )

GAO testified in May 1986 before the Consumer Subcommitiee
that the underwriting cycle turned again and ‘'is now moving in
positive direction.” The property/casualty industry will enjoy “an
expected not gnin before taxes of more than $90 billion over the
years 1986-90.

GAO also found a profitable industry over the last 10 years, stat-
ing that “the property/casualty companies have psed_ a pricing
strutegy which sacrificed underwriting Xmﬁt margins in order to
generate cash for investment purposes. As a result of the strategy,
the property/casualty industry has made between $52 and $79 bil-
lion in net gains over the last 10 ears.” 42 o

The irony of the continuing debate over o Federa! produce liabil-
ity bill is that insurance costs were emphasized by the proponents
as the reason for passage of a Federal product liability bill in the
96th and 97th Congresses when premiums were high, and were de-
emphasized as a reason for pasiage of product liability legislation
during the 98th Congress when insurance premiums were reduced.
In the 99th Congress, the proponents s gain Fointed to the high pre-
miums as a justification for a Federzﬁ bill, but these arguments
have disappeared in the 101st and 102d Congresses.

V. Product Liability Is Not A Major Factor in The Competitiveness
of U.S. Business

This year's stated peason for this legislation is that product li-
ability inhibits the ability of U.S. business to compete in world
markets and to market innovative products. The fucts are to the
contrary. »

OTA “has recently completed a study of the competitiveness of
U.S. manufacturers.** The study concluded that American manu-
facturing clearly is being challenged by competitors, particularly
from Jupun, and thut there is no s ngle solution. However, the rec-
ommended policy options for Government uctivit{_ to address this
challenge did not include Federal product liability law. Rather,
OTA listed as the four most important steps that the United States
could take to improve competitiveness: (1) lower the cost of _cap)tal;
(2) improve the quality of human resources through education and
quality of work?orce; (3) improve the diffusion of manufacturing
technology to small- and medium-sized business; and (4) provide
Government funding of risky but promising long-term resenrch and
development.*® . )

Additionally, in 1987, the Conference Board surveyed risk man-
agers of 232 major U.S. manufacturing, trade, and service corpora-

3 8. Rep. No. 204, 9th Cong., 2nd Seus. 4 (1980). .
40 19088 glurln( on Product Liability, supra note 25 (Statemunt of Johnny €. Finch, Sonlor

Associute Director, General (uvornmont Division General Account Office) (Testimony on f(ile at
Senate Committee on Commorce, Science, and Transportation). . . )
U8, Congress, Offico of Technology Asnowsmont, “Moking 'l'hms(q Bettor: (umg_ulmg in
Manufacturing,” OTA-1TE-443 (Waushington, D.C: WS Govornment Printing Offico,
1080,
40 Pentimony of Dr. Jullo Fox Qurte, Ofice of Tm‘lumlil(y Amsemsment, Conxiner Subeommit-
toe Hoaring on 8. 1400, April b, 1900 nt tronscript pp. #1-2.
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tions about the effect of product liability on thuir?punicﬁ.‘@
Risk managers are the corporate employees that have the greatest
corporate responsibility for addressing product liability issues—40
percent, as com ared to a G-percent responsibility by Chief Execu-
tive Officers (CEOs).*? Two-thirds of the risk managers said that
product liability contributed 1 percent or less to the final prices of
ghexr products. For another 11 percent of the companies, the liabil-
ity cost was only 2 to 3 percent of the final price.*® Additionally,
most of the compunies survsyed said that tho aren in which prod-
uct liability had most significantly altered management decision-
making was in the quality of the products themselves.*?

GAO made similar findings in a 1988 report on the issue.*® GAO
found that insurance costs represonted a relutively small propor-
tion of businesses' annual gross receipts—0.6 percent for large busi-
nesses, and about 1 percent for small businesyes.®!

The Institute for Civil Justice of the Rand Corp. concluded in
1988 that product linbility costs in most cases wore only u minute
percentago of costs to business:

It appears safe to conclude that for most large manufnc-
turing firms, product liability costs-—including the cost of
defending litigation and certain product liability preven-
tion activities—probably amount to much less than 1 per-
cent of total sales revenue.5?

Also, the Rand Corp. has found that only a small percentage of
U.S. manufacturers are even involved in product liability litigation.
In 1986, only 0.9 percent of all manufacturing concerns in the
Ur'lfted States were defendants in product liability litigation.®?

T'he only claims to the contrary regarding the competitiveness of
business are based on selfaerving anecdote or unsupported claims.
For example, the Vice President’s Council on Competitiveness has
claimed that the cost of the tort system is crippling U.S. business,
using various dollar amounts for the total cost of the system. Upon
gcn_xtmy, these dollar amounts are completely without fuctunl

ayis.

The Vice Prosident asserted that the “direct” costs of the tort
syslem ore $80 billlon per year, and that indirect costs wore consid-
erably higher. The “authority” cited for that figure is Forbes maga-
zine, which in turn cited no authority. The figure can be located in
onl one other place we have been able to uncover—Peter Huber's
book, *Liubility: The Legal Revolution and Its Consequences.”’
However, as an analysis of this book for the Stanford Law Review
Fomts out, this number was simplg lifted from a comment made by
tobert Malott, Chanirman of the Business Roundtable’s product li-
nbility task force and CIO of the FMC Corporation, in tho 1V86

w';"&b'er, “Product Liability: Tho Corporate Response,” Tho Conference Bourd, Report No.
TS id ptv.
o 14 ot 13,
‘: {«jl.s‘l 2
20 U Y. ieneral Accounting Office, *Liability Insurance: Effects of Recent ‘Cri {' on Busi -
[t lnln;I‘O(‘h?r Orxnniullom?'OAO/HRILBB-M (July 1988). coont Tl on T
. ot D.
o8 Demlgning Snfor Products, supra, noto 22 nt 121,
so sgworth, “Product Liubility snd the Business Sector: Litigation Tremds in Fudorul
Courte,” supra. ol 6)- b8,
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jssue of Chief Executive magazine. Mr. Malott was quoted as
saying, “insurnnce linbility costs industry about $80 billion per
yemr” with no documentation for that remark ®* These “authori-
ties” speak for themselves about the extent to which we should
rely on these estimates in deciding to overhaul the civil justice
system.

The only other discordunt note in the general agreement that
product linbility hus a very small impuct on business comes from n
1988 Conference Board survey of 500 chief executive officers of cor-
porations, 42 percent of whom stated that product liability had a
major impact on them.®5 Some components of the Conference
Bourd apparently were dissatisfied with the results of their 1987
survey, cited above, which did not support their theory of product
liability. So, they decided to ask different people, in hopes of a dif-

8 ferent result. This is virtually the only piece of information cited

by the supporters of this legislation for the proposition that prod-
uct liability affects competitiveness.®®

However, as Prof. Theodore Eisenberg of Cornell Law School has
stated with respeet 1o this survey, “* ** the case for reducing de-
fondunt linbility seomed rathor wenk. It dopended in large part on
u survey of CEOs in which they woere msked whether products Ji-
ability was a problem for their companies. The flaws in such u
survey are so substantial and obvious that no self-respecting legis-
lature should act on the basis of the results.” *7 We could not have
said it better ourselves. We cannot responsibly move forward on
this legislation based on a self-serving survey of corporate execu-
tives, particularly when it is contrary to all other data. The data
demonstrates that the actual impact of product liability on busi-
nesses’ bollom line is very®small.

What is truly troubling about this debate over competitiveness is
not the effect of the tort system on business, but the total lack of
relinble information on which this competitiveness claim is based.
As Dr. Deborah Hensler of the Rand Corp. testified, “[plroduct li-
ability litigation has been a source of controversy and public policy
debate for almost a decade in this institution. I think it is remarka-
ble that we still lack very basic information about the extent and
nature of that litigution and the costs of resolving claims.” %

When the debate on this bill first began in this Congress, the
supporters declared that the product linbility system must be al-
teced because of the changes taking place in the European Econom-
ic Community (KEC). 1t was argued that the EEC was moving
townrd u uniform product linbility system, and the United Stotes
must do the same. It also was argued thot other countries in the
world hud lower product liubility costs than the United States, im-
plying that this country should somehow emulate those other sys-

¢ Hager, “Civil Compensution und Its Di tents: A Resp to Huber," 42 Stunford L. Rev.

G397 547-650 (Jaunuary 1990).
-+ 88 McQGuire, “The Impact of Product l.inbilitr." The Conference Board, Report No. Y08 (1988).

8 See, e.g., Toutimony of Wendell Wilkie, GGeneral Counsel, Department of Cominerce, Con-

sumor Subcommitteo Heurlnﬁ on 8. 1400, Pebrunr{ 22, 1990,

57 Rusponses of Professor wdoro Bisenberg, Professor of Law, Cornell University, to post-
henring (‘qcotiunn of Sentor Rockefellor, April 160, 1990, response to question 1

&0 Toutimony of Dr. Dobornh Hennler, Consumer Subcommiitor, Seplomber 12, 1991, hearing,

transeript al 106,
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tems. However, like so many arguments on this issuc.cn the

facts were examined, the argument disappeared.

‘T‘[\u"("mmcﬂ'of the European Communitios issucd o directive in
1985 “concerning linbility Jor defective products.”” 0 Despite (he
Aupust 1, 1988, compli{mcc dendline in the directive, only five
member states—the United Kingdom, Italy, Greece, Luxem ourg
and Denmark-—had udulgted the Directive as of March 15, 1990.80
Move significantly, the Directive by its torms does not precmpt ox-
isting law in the various countries, but mercly provides an addi-
tional cause of action in those countries in which remedies for
harm already exist, and therefore is not likely to establish a more
uniform system. As Prof. Lawrence Mann of Wayne State Universi-
ty School of Law testified, “{the Directive] is not in derogation of
each member state’s substantive tort law. And so, side by side, they
will have a dual system operating.” 8! Additionally, while the Di-
rective establishes certain rules of law, it leaves many issues op-
tional with the member states.®?

Equally interesting, it is apparent that the KEC is moving
toward a system of substantive product liability that is more con-
sumer-orienied than that which is currently in place, nnd more
like that in the United Statos. For exanplo, ils directive introduces
the concepl of strict linbility for dofoctive products,*® oxpnnds tho
scope of polentinl defendants,® and institutes joint and several li-
ability.®® Since product liability is Leing expanded, insurance pre-
miums are likely to go up, with an accompanying significant addi-
t,nfnul cost for Pruducers in the EEC 0
] T'hus, the EEC D?regt_ive does not provide an incentive for chang-
ing US. product liability law. Rather, it is a recognition of the
value of current U.S. law in protecting consumers and promoting
safe products. As Wendell Wirkie, General Counsel of the Depart-
ment of Comm(;rce, has testified,® * * the protection [other coun-
tries] afford their consumers is so radically smaller than is the case
in this country |that] the disparity in the costs associated between
our system and theirs is inorginately reat.® * *” 67 We do not be-
lieve we should sacrifice the greater degree of consumer protection
we enjoy for some unsubstantiated hope of greater competitiveness.

It also has been argued that product hability costs are much
l‘ngh.er in the United States than in the countries of some of our
foreign competitors. Tlowever, a direct comparison of the costs of
the torl systems in various countries, without more, is not valid be-
couse it ignores other types of compensation systems available in
other countries. For example, in the Netherlonds several socinl in-

28 O, Eur. Comn, ANo. 1, 2800 20 (1980) (horonftor citod ne “Directive”
promLettur of Robort C. Hollund, Committos for Kounovmic Tvelopmont, 1 Scnutor Wichund
qur;;‘zimu.:u‘lrlr.n:n. C Subc ttvo, dulod.Mnrch 16, 1990, in rosponme (o post hoaring

rective, Article 18; Testimony of Professor Lawrence ). M. W Stute College
ol.l‘a;.e(!:muﬁr Subco‘mmitx Hearlng on S. ‘1:00. l-‘ebnmq 22, I?Jgf‘{ln:um:'tyi';.spmlgl“ el
' See, o4, mana, Tt "g C. it TR g g
ability, 1{« International Inwyermn 20, No. 4, 1891'::"1’; .(l.:;?;'ﬁ‘)).c.l et e by

:: [).w“:"' ﬁrticlo 1.

Directive, Article 3. Sce also Theilfry, Doorn, and [ - Single E : ot
Practitioner’s Guide to 1992," 7 BC, lnt'lr’& Comp. C"n..-f‘s?i az‘!‘.s;:l.bmxh R (DRt o

** Directive, Article b, See ulso, Thieflry, Doorn und Lowe, supra, at 383.

:: Dielmann, .;:/ﬂu, at 1399, '

Testimony Wendoll Witkie, Genoral Counsel, Dupartmont of Comimeree, nt Cobmner

Subcommittoe Henring on 8. 1400, Fobruary 22, 1990, trunscript p. 0.
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% surunce programs ure availnble which may preempt the need for
81 compensation through the litigation process—the ZW/Sick Statute;

the ZFW/Sick Fund Law; the WAQ/Workers Disability Act of
1967; the AAW/General Act on Disability of Work; and the AWBZ/
General Act on Specinl Medical Costy. The ZW i funded by collect-
ing b percent of employers’ gross incomo nnd 1 percent of employ-
ees’ grosy income. An injured em loyes may receive up to 70 per-
cenl of enrned wages for | yonr. AAW nnd %VA() continue funding
if further assistanco is neoded.®®

Moreover, the tax burden on business in the various countries
must be included in any calculus of the relative competitive stutus
of business. Taxes on business are higher in virtually every ad-
vanced country than they are in the United States.®®

Thus, while business’ costs related directly to the tort system
may be lower in other countries, the relevant comparison is be
tween the overall cost of compensation, which is likely to be simi-

§ lar to that in the United States. The proof of the fact that U.S.

laws do not unduly burden companies doing business here is that
foreign businesses are increasingly trying to locute here. In fact,
foreign direct investment in the 1 nited States has increased from
$83 billion in 1980 to $530 billion in 1990.7¢ They would not do that
if the tort system were the crippling burden that has been suggest-
ed by the proponents of S, 640.

It is clear that the fncts do not support this contention that the
current product liubility s{utem puts American businesses al a
competitive disudvantage. If we are going to legislate to assist
American business, wo should do it in 8 way that will be effective,
and S. 640 will not be.

VI S. 640 Will No: Reduce Product Liability Costs for Business

Even if we assume that product liability is a significant barrier
to the ability of U.S. firms to compete in world markets, that bar-
rier cannot be reduced by any legislation unless the legislation
somehow redaces businesses’ costs. The Committee received virtu-
ally unequivocal testimony that enactment of bills such as S. 640
will not have any such effect. )

First, the insurance industry testified pefore the Committee
about the identical predecessor to S. 640 in no uncertain terms that
“e s ¢ the bill is likely to have little or no beneficial impact on the
frequency and severity of product linbility claims.* * * [I|t is not
likely to reduce insurunce claim costs or improve Lthe insurance
market.” 7! ) )

No explanation has been offered, und none could logically be of-
fored, for nny way in which n bill could improve competitiveness il
It doos not reduco product lability claimy or conts. Au J. Robert
Hunter, President of the National Insurance Consumer Organiza-

* Munn and Rodrigues, “The Buropean Directive on Products Linbility: The Promine of
l'n‘(nu?" I8 Qn, J. Int’) & Comp. 1. 801, 4140,

4 Tostimony of John (1. Witking, Director of Tox Polley for Economic Anndynin, Coopors wid
Lybrand, before the House Committee on Ways and Means, hearlng on fuctors affecting U.S.
international competitiveness, July 18, 1991.

10 Bureau of Economic Analysis, Department of Commerce (1991).

11 Testimony of Debornh T. Ballen, Vice President for Policy D::vvlugmunl and Rescorch,
Amerdcan Insarnnco Associntion, at Consumer S8ubcommitice Hearing on 5. 1404, April b, 1920,
tronscript p. 110,
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tion, testified, “|mjuke no mistake about it, if insuruncgsls and

availability are not improved, competitiveness is not affected.” 72
Indeed, th_at. the bill will not hx:ve its purported effectscgecomes
clear when it actual impact is reviewed. For example, it is claimed
that the bill will provide additionnl uniformity in product linbility
law nationwido. However, the bill only seloctively preempts State
law, lfmvh\g much of State law in placo to bo interproted with the
new Fedoral low. Additionally, it provides a choruil) rule of law to
{)‘(:uuéttf‘mr(cxuﬁl 'by both thl(’) Stx:llobnnd the Federnl courts, although
ourls are not bo ini " Federal o
Othor thar the Gyiare o Co(u‘:’lt‘. y the decisions of Federal couris
As Professor Eisenberg testified,

* * * for a period of time, at least, predictability may b
reduced rather than increased. Eacli: state willyhasg tg
decide the scope of S. 1400’s [the identical predecessor to S.
640] preemption and its relation to state tort law. The
interaction between state and federal law in tort will be
made more rather than less complex.® * * [Ulniformity
will not be quFkly, if ever, achieved.® * *. [We| are st risk
of having not just b6 jurisdictions but an additional dozen
federal courts of appeals making products law. At least
before enactment of S. 1400 the {federal] courts of appeals
s!wuld have felt bound by state law. Until the Supreme
Court spenks, it is nol clear that stute supreme courts
would or shouid be bound by federal interpretations of S.
1400 as il interacts with the rolevant state law.7* With re-
spoct to punitive damages, S. 640 provides a stundard of
proof for punilive damages that is more restrictive than
that_m many states. However, punitive damages are not a
s:gmﬁcunt factor in product liability cases. As Professor
Eisenberg has stated, “{t]here is a widespread perception
that punitive damages are awarded frequently and in
great amounts. Yet every serious study of the area finds
that punitive damage awards are relatively infrequent,
that they usually are commensurate with the defendant’s
wrongdoing and that they bear a substantial relationship
to the size of the compensatory awards.® ° * |Pjunitive
damages are awarded in not more than one percent of
filed cases.® * *” 74 The 1989 GAO Report also looked at
punitive damages, und found that, on the few occusions
when they were awarded, their umount had u high correla-
tion with the amount of compensatory dumugcu.‘y“

In fact, regnrdless of the scope of the product liability legislution
onnctod, the rocord indientos that it wil‘ bo Inoffoctivo in roducing
product Hability Insurance costs. For example, Florida pursed vory

72 Testimony of J. Robert Hunter, Presid Nati p e izt
(“o'n.numer Subcommitlee hearings on 8. NO('). T;;il 5.. im,l ul‘mltginnw Easumes Vingn iy
'l"ulh;\;my of Profossar Theodore Kisenborg, Cornell Luw Bchool, Responsos 10 post hanrin,
uestlons of Bonutor Hockefellor al"B. Ses also Note, “Authority in Stute Court of Lawer Federa
urt Decisions on National Law," 48 Columbia L. Rev. 943, 954 (1948% Stern and Urossman
Supreme Court Practice (Sth ed. 1978 at $88; Teata v. Katt, 330 U, 386 (1947). '
‘estimony of Professor ore Eisenberg, Rei 8 to - i i snate
Rochefeller supra, ut 4-6 and authorities cited t um;;?ons(-o Foslloesing il oFSonstor
T8 108Y GAG Repost, supra, ot 27.
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strong changes 111 its tort law in 1986, and also required the insur-
ance industry to make rate filings indicating the effect of the
changes on its rates. The Florida law eliminated joint and several
liability, limited noneconomic damages to $160,000, and limited pu-
nitive damages. Nevertheless, when Aetna’s rate filing came in, it
listed the effect of each change on its rates as ‘“zero.” 7°® There was
no change in insurance costs, despite the dramatic changes in tort
law, and we could oxpect none with enactment of S. 640.

When this is pointed out, the supporters of the bill often fall

" back on ‘“transaction costs,” and suggest that the bill may not
™ reduce dumaoges paid but will reduce transaction costs, or the costs
¥ of litigation such as oltornoys’ feos. OF courso, it trannaclion cosis

wore reduced, they should be reflected in reduced insurance costs,
and insurance costs will not be reduced by this bill. In any event,
the available evidence demonstrates that the bill will not reduce
transaction costs, either.

GAO has stated unequivocally:

[wle believe that S. 1400 {the bill in the 101st Congress
identical to S. 646] is unlikely to reduce transaction costs
in product liability suiis. For cases that are litigated, the
procedural features of the tort system would not be
changed by the bill. It is also not clear that the bill pro-
vides strong incentives for alternative dispute resolution,
which could cut litigation costs. Moreover, the alternative
dispute resolution mechanisms that may be used are left
to the discretion of the states. If these mechanisms are not
binding, then they may add to rather than substitute for
litigation. If this happened, costs could actually increuse.

UAO wont on o note that trunsaction costs aro largely a func-
tion of the length of litigation, and that delays caused by defend-
ants are common. However, if a complete and accurate record is
necessary to insure a fair outcome of the case, “lengthy litigation
and its attendant costs might be justified.” 77

One justification offered for Federal product liability legislation
in that legal fees paid to plaintiffs’ attorneys are too high. Howev-
er, this bill would not have any effect on attorneys fees. In any
event, it is important to understand the value of the current
system of compensation for plaintiffs’ attorneys. Plaintiffs’ lawyers
who accept product liability cases work on a contingency fee basis.
If they win the case they get a percentage of the case (which is usu-
ally about 30 percent); if they lose, they get nothing. This system
allows injured plaintiffs who are nol wealthy to obtain u lawyer. At
the same time, the system acts as a deterrent-to frivolous cases be-
cause attorneys nre spending their own time and money in the
case. :

Figures from the Institule for Civil Justice stato that plaintifis

receive approximately one-half of the cost of litigation.”™ Any prob-

¢ Testhmony of J. Robort Hunter, supra. transeript ot 136

7 Testimony of Joseph F. Delfico, Director, Incomo Sccurity Jms, General Accouating
Offico, Consumor Subcommitteo Hourlng on 8. 1400, February 22, 1990 in vosponse to post-hear-
Ing guostions of Senator Dryan wt 2.

" Id. ut 2-34.
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lem with the cost of the system is not with the cost of the attorney ‘
who is “invesiing” his or her own time and money to win a case.
The problem is with the defense attorney who has an incentive to
delay the case with dilatory motions, and thereby encournge se-
verely injured plaintiffs to settle for less in order to get nn expedit-
ed payment of the plaintiff's medical and other costs. Meanwhile,
the company is making interest on money that would otherwise be
in tho hands of Lthoe prevailing plaintiff.

Moreover, defendunts’ attorneys are upparently better paid, on
average, than plantiffs’ attorneys. According to calculations de-
rived from a 1977 survey conducied by the Insurance Services
Offico, for ovory dollar pa{('l to claimanty, insurors paid an avorngoe
of an additional 42 cents in defense costs, while }or every dollar
awarded to a plaintiff, the plaintiff pays an average contingent fee
of 33 cents out of that dollar.?® Thus, in cases in which plaintifis
prevail, out of cach $1.42 spent on litigation, hulf of that goes to
attorneys’ fees, with defendants’ attorneys, on average, paid better
than plaintiffs’ attorneys. Of course, defendants’ attorneys are paid
regardless of the outcome of the case, while plaintiffs’ attorneys
are paid only if they win their case. Otherwise, they tuke a loss for
the time and expenses they have incurred. Thus, existing tiransac-
tion costs are not inappropriate, and in any event would not be re-
duced by this bill.

The facts lend to the conclusion thet no reduction in costs will
occur through changes in the current tort liability system, and
thus that no competitive advantage for American business can
result.

VIL The Product Liability System Does Not Stifle lnnovation, but
Can Encourage Innovations in Safety

Another theme sounded in support of the bill this ycar is that
the current system deters innovation, and discourages new prod-
ucts from being brought to market. Of course, this effect iy, by its
nature, somewhat subjective and very difficult to examine. Howev-
er, witnesses at the Consumer Subcommittee hearing examined the
effects of the tort system on the chemical industry. In this case
study, they noted that desirable innovation must mean safe innova-
tion, and that if the tort system discourages unsafe innovation,
that is valuable. They also found that, even in the chemical indus-
try in which manufacturers pay a minuscule percentage of the
costs of the injuries caused by their products, the tort system works
to encournge the innovation of safer p.oducts. 8¢

Business cun, and often does, say it is discouraged from bringing
innovative products Lo market, but they do not say what those
products were, so the claim cannot be analyzed. However, the
actual products that have been cited by witnesses in support of this
chiimn subsequently had legitimate questions raised nbout their
sufety. In such cases, until such questions are resolved, we do not

% fearing hefore the Subcommittes on Trode, Productivity and Economic Growth of the
lHouso Joint Economic Committeo, 90th Congress 2d Boss. (1986) (Stutemont of Jutnes 5 Kuka-

ik).
&0 Ayhford amwd*Stone, supra., nt 416, 417.
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think we should presume that the product linbility system has, not
worked properly to keep those products from the market.

Some examples of products cited as unfairly kept from the
market by the system are sct out below, together with the facts as
they developed t{»rough the Committee’s hearing process.

Monsanto Asbestos Substitute—Calcium sodium metaphosphate
was cited by several supporters of S. 640 as a primary example of a
safe product kept from the market by the product liability system.
However, an Environmtmtnl Protection Agency (EPA) Stotus
Report dated August 19, 1986, reviewed studies of this product sub-
mitted by Monsanto, and stated that “EPA believes that the evi-
dence obtained from Monsanto’s * * * study in rats offers reasona-
ble support for the conclusion that calcium sodium motuphosehnta
fibers can cause cancer.” (Report p. 9). Dr. PhilimLundrigun, Chair-
man, Department of Community Medicine, Mt. Sinai Medical
Center, reviewed the EPA and Monsanto documents, und stated: “I
am_extremely concerned about the potentianl carcinogenicity of
sodium calcium metaphosphate.” ¥ Monstano's CEO, Richard Ma-
honey, subsequently wrote to the Committee stating that later tests
of the fiber showed no evidence of health problems, that the first
test was not done to determine the health risk to humans, and that
the products was kept off the market solely because of concerns
about “unwarranted litigation” .82 However, this letter does not ex-
plain why the first test would have been done if not to exani.ie
risks to human health.

Copper 7 IUD—Supporters of S. 640 claim that this product, al-
though safe, was tﬂﬁen off the market because of unwarranted
groduct liability suits, The court in Kociemba v. Searle, 107 F.

upp. 1517 (D. Minn. 1989), (settled w/out appeal), a Copper 7 case,
stated that the plaintiff “presented evidence which would have al-
lowed a reasonable jury to conclude that defendant knowingly
placed millions of American women, especially [women who have
not had children], at risk of serious infection, Joss of fertility, and
surgery for removal of internal organs” and that “responsibility for
this conduct was shared throughout defondant’s corporate
hierarchy,and that the conduct continued for over ton yosrs.” Mi-
chael Ciresi, the lawyer who litigated many Copper 7 cases for
plaintiffs, has written to the Committee stating that his firm spent
millions of dollars on discovery of documents that Searle resisted
through litigation to the Supreme Court. Cases litigated before
completion of that discovery were not successful because of the
lack of documentation. According to Mr. Ciresi, the documents ulti-
mately obtained demonstrated that the company knew the product
was dangerous to women who have never had children, but contin-
ued to market the product to those women. That action was the
basis for punitive damages ugainst the company.83

Sturm Ruger “Old Model” Single Action Revolver—This product
was cited as one which wus the viclim of unreasonable verdicts

*1 8. Rop. No. 476, DHth (qu‘,, Z) Sewn T (1OR4) (clting Insurance Services Ollico, Product Li-
ubllity Closed Cluim Survey: A Technical Annlysis of Survey Hesults at 11 (1077).

** Lottor from Richard Mahonoy to Senutor Richaed F. Bryan datod Muy 17, (1990, roprinted
iu_r.«-cord of Coarumer Suln»mmit{c-o Houring on 8. 1400, May 10, 1900

Bictomont of Michnel Cleenl, midunitted for socord nl’(?muumwv Hubconumilten henrlng o &
00, Apeil b, 10,

®

based on injuries thut were really due to plaintiff negligence. How
ever, documenis submitted at the Commitice’s May 10, 1990, hear
ing demonstrated that since 1962 Ruger had received reports of se
rious injuries and deaths resulting from accidental discharges o
this gun. In 1968, the gun failed a test for accidental discharge per
formed by the Bureau of Alcobol, Tobacco and Firearms, and i
subsequently failed Ruger’s own tests. Ruger did not redesign the
gun to add a transfer bar safety device until 1973, and estimatec
that between 1968 and 1973 more than 150,000 “old models” wer
sold. Bill Ruger, CEO of the company, testified during product li
ability litigation that no safety device was put on the gun becausc
a revolver “is supposed to be designed in the traditional way.” The
Court in Sturm Ruger v. Day, 594 P.2d 398 (Alaska 1979 found
Ruger liable for punitive damages for failure to add o sufety device.
According to testimony before the Commitioe, by 1989 about 230
rmduct linbility clnims had been filed aguinst Ruger for this defect,
ut tho gun has nover been recalled. b4

Puritan-Bennett Anesthesia Gas Machines—This was cited by
some witnesses as u product unjustly removed from the maorket by
the product linbility system. The machines were implicated in four
deaths in 1983-84 hearings in the House Subcommittee on Over-
sight and Investigations, September 24, 1984, found that the compa-
ny failed to notify the Food Drug Administration (FDA) of deaths
that were ciused by an overdose of anethesia due to swelling of
“0" rings and resultant sticking of a valve. This problem was
known in the 1970s, and reflected in an appendix to the 1979 vol-
untary standard for anesthesia machines. The FDA, testilying
before the subcommittee in 1984, stated that the company “‘appears
* * * [to have] failed to conduct adequate design review of certain
critical components” including use of certain rubber-like materials
in the presence of high concentrations of ancsthetic gas. Tho com-
pany instituted a limited recall, and the FDA required the recall
extended to all valves distributed through July 1984.86

CJ-5 and CJ-7 Jeeps—These vehicles were cited by hearing wit-
nesses as examples of products subjected to unjust litigntion. In re-
sponse to this assertion, other witnesses said that these Jeeps ore
designed with narrow track width, a high center of grovity, and
=hort length, and consequently have a propensity to roll over, even
at low speeds. The Federal Trade Commission (FT'C) in 1982 issued
a complaint churging AMC with unfair and deceptive advertising
because the Jeeps were portrayed as safe for reckless, off-road driv-
ing. The Insurance Institute for Highway Safety found these Jeeps
to have a rollover risk between 12 and 19 times greater than regu-
lar passenger vehicles. Testimony indicated that AMC continually
denied any problem, and continued to market the Jeeps until they
were subjected to product liability suits. This model Jeep has now
been taken off the market.8¢

"¢ Supplementul Statement of Linda Lipson, submittod for rocord of Constimer Suls ommittee
Honring on 8. 1400, Muy 10, 1190,

*% Su -rh-nwn(nl statemont of Linda Lipwon, supra, roprinted in record of Consuener Subceom
mitiee l ecarlng on 3 1400, Moy 10, 1000

= Gupplemenint Lipnen statement, super, copeinted in vecord of Commmer Sabeomntdifos
Fhencdigg on STTINO, Moy §o, 1900
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Ortho Contraceptives—Witnesses ab the Committeo's hearings
claimed theso products were unfairly subjected to product linbility
actions, citing Wooderson v. Ortho, 681 £.2d 1038, cerl. deiied 105
S.Ct. 365 (1984). 1 was clnimed that, in that cane, the compnny was
held liable for fuilure to warn even though the FDA had deter-
mined that the warning was not necessary. However, an examina-
tion of the Court’s decision reveals that the Court held that there
was no clear determination by the FDA us to whether such o warn-
ing was necessary, so that the defense was not valid. Ortho was
held liable by the Court for punitive damages because it ignored
substantial evidence that its product caused renal failure.

Teking all the evidence presented on both sides of these issues,
we are not prepured to conclude that the current product liability
system i8 not working properly to insure the safety of new prod-
ucts.

S. 640 1S SUBSTANTIVELY FLAWED

Enactment of S. 640 would amount to legislation which dramati-
cally revises our current legul system without any serious factual
predicate for such u change. In addition to this flaw as a matter of
policy, it hus numerous substantive legal problems. A few oxamples
are set out below.

L. Non-uniform Selective Preemption

S. 640 is touted as a move toward a more uniform system of prod-
uct liability law through Federal preemption of State law. It is im-
portant to look carefully at how this preemption would work, be-
cause it is not uniform, and, more significantly, it is one-way pre-
emption. It covers only certain areas of State law and, in those
areas it addresses, it revises the law only in the States that cur-
rently have law favorable to the plaintiffs. It would leave the State
law intact if that State law currently favors defendants.

For example, section 303 of the bill purports to establish “Uni-
form Standards For Award of Punitive Damages.” It establishes
the burden of proof for punitive damages, and provides a defense to

unitive damuges for drugs or aircraft that have been approved by

ederal authoritics. However, by its terms, it applies to punitive
damages only “if othorwiso permitted by applicable law.* * *”
Thus, in States which have, through State luw, climinated or limit-
ed puanitive damages, this bill would not restore the availubility of
such damuges. In some Siates, there would be no right to punitive
damages; in some States they would be capped at a stuted umount;
and in others they would be available if the burden of proof in S.
640 is mot. We do not call that uniformity in the law of punitive
damages. If we truly wanted uniformity we would, at a minimum,
restore punitive demages in the States that have limited them so
that the law would be consistent nationwide.

Another example of this selective preemption of State law is in
the area of joint and several linbility for damages. Section 306
states that “the linbility of ench defendont for noneconomic dam-
ages shall be several only and shall not be joint.” However, it does
not restore the availability of full noneconomic damages in States
in which such damages have been copped ot a certain amount. It

81 .

doos not restore joint und soveral linbilily for economic du ses’in
States in which such liability hns bccuylimiled by Sunt;“!‘:xl\:?usl(‘)
nfn_m, we will not have uniform nationwide law on joint and sever
a ll'lll)l.ll‘l_y. We will have some Statos that have no joint and sever
ul linbility, some that have joint and several liability only in cey
taia circumstances, and some that follow the rule of S. 640.

Addltxonalle", the bill provides a Federal rule of law to be inter
preted by both the State end the Federal courts, although the State
courts are not bound by the decisions of Federal courts other thun
the Supreme Court.
(‘439 Professor Eisenberg testified on the identical predecessor to S.
» ’

* * * for a period of time, at least, predictability ma
reduced rat&r than increased. Eacﬁ state willy havz btz
decide the scope of S. 1400’s preemption and its relation to
state tort law: The interaction between state and federal
l‘a\:v in tort will be made more rather than less complex
T tl)lmfonmt.y will not be quickly, if ever, uchieved.
We] are at risk of having not just 55 jurisdictions
but an additional dozen federal courts of appeals makin
products law. At lcast before ennctinent of S. 1400 the [l'«:(E
ernl] courts of appeals should have folt bound by stute lnw.
Until the Supreme Court speaks, it is not clear that state
supreme courts would or should be bound by federal inter-
retgslons of 8. 1400 as it interacts with the relevant state
uw,

Il Defense Based On FDA Or FAA Approval

Section §03 creates an absolute defense to the award of punitive
damages ( {plunitive damages shall not be awarded”) if a drug or
medical device has received pre-market approval by the FDA (so
long as that approval was not based on misrepresentations or
bribes by the manufacturer to the FDA). Section 803 also crentes
an absolute defense against punitive damages for aircraft if the air-
craft were subject to pre-market certification by the Federal Avia:
tion Adm‘mlutratxon (FAA). In effect, this section makes the FDA
and the FAA the first and last line of defense ugainst manufuctur-
er misconduct that is harmful to consumers. These agencies were
never created Lo function in this manner, nnd thore aro nuimoerous
oxuamples of their inability to afford this protection to consumers.
Federal stundards are minimum standurds in most cases, and it is
inappropriate to establish categorically this level as the only neces-
sury level of sufety that must be met in all cases. .

A. Food and Drug Administration

The House Subcommittee on Human Resources and Intergovern-
mental Relations has devoted considerable time and resources,
from 198? to the present, conducting extensive investigations into
the FDA's activities with respect to particular drugs. The Chair-

7 Testimony of Professor Theodore Eimonberg, Cornell Law School, Ronponsas (o post hooi
uostions of Sonator Rockefoller at 8. 8o ulso Note, “authority In State (,}uur( of ;A)L:nr r'.,'(n:r'm
i Decisions on Natienal Law,” 48 Columbia L.Rev. 943, 964 (1948); Stern and Grossman, Su-
preme Court Practice (6th ed. 1978) at 280; Teata v. Kat?, 330 U.S. 386 (19471
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man of thut Subcommittee, Congressman Ted Weiss, has written to
the Commiittee expressing serious concern about section 303 of S.
1400 [the identical predecessor to S. 640} stating: “I believe that
any proposal that would deprive parties injured by drugs and de-
vices of punitive damuges reliefl currently provided by State law
would diminish manufacturers’ incentives to prtxhlcc safer prod-
uets, thereby putling consumers at greator rigk.' 9

Congressmun Weisy” letter containg numerous examples of drugs
which were approved by the FDA dospite the exislonce in FDA
files of information about harmful effects of the drug. For example:

The FDA failed to review all significant safety informa-
tion in ils possession concerning the new druX Oraflex
prior to approving the drug for marketing. FDA had re-
ceived several reports of Oraflex-associated liver and
kidney disease during premarket clinical trials of the drug.
Nevertheless, the agency approved labeling that * * *
mentioned nothing about liver disease and * * * denied al-
together any evidence of kidney disense *» ¢ *789 Only 3
months following FDA approval, the manufacturer with-
drew Oraflex from the markel after it was im licated in
numerous reports of serious and sometimes fatal liver and
kidney disease.®°

Similarly, the FDA approved the new drug Vorged, o sedative, in
1985, ut doses thut wore substuntinlly higher than thosoe shown to
be effective in published studies dating back to 1982, and without
knowing how the drug was regulated in foreign countries. The FDA
finally fowered the recommended dose in 1987 to levels that had
been in effect in Europe for several years.?!

The defense established by S. 640 also overlooks the fact that
“important evidence regarding drug safety problems sometimes
does not surface until after FDA approval.” ®2 Indeed, GAO recent-
ly issued a report on this issue which contained some alarming sta-
tistics. GAO found that:

+ » * of the 198 drugs approved by FDA between 1976 and
1985 for which data were available, 102 (or 51.6 percent)
had serious poust-approval risks, as evidenced by labeling
changes or withdrawal from the market.* * * The serious

tapproval risks are adverse reactions that could lead to
ﬁ?):pitulizatinn, increases in the length of hospitalization,
govere or pormanent disability, or deoth.0®

These are only o few of the exnmples which wmply demonstrate
why we cannot. responsibly rely only on the FDA to protect con-

a0 [ottor dotod May 7, 1000, Hom Congromsiuan Tod Wolns, Clasitmnn, Rubrominiltes on
Humean Resources and [ntergovernmontal .s(nl-uom of the Commlttes on Uuvorument Opwr
ations, to Senutor Ernest F. hollh:}a, Chairman Committee on Commerce, Sclonce, und Trans-
portation, at 1. Letter ilable in Sube itteo files. o

3% Welsy lotter, supra, st 2 (emphosis in originul). See wlso HLR. Rep. No. 98-611, “Deficiencies
in FDA’s Regulation of the New Drug ‘Oruflox’.” 98th Cony., Int Sese. (198D, ot 46,

0 Welss lettor, supra, at 2. See alvo H.R. Rop. No. 98-61), su&nu, at & 4, .

*) Weiss letter, supra, at 2. See also, H.R. éa:p. 100- 1086, “FDA’s Deficient Regulation of the

New Drug Versed,” 100th Cong., 2d Sess. (1988), at 10-27.

*2 Weias letter, supra, at 2. ) .
*3 U S. General Accounting Office, “FDA Drug Review: Postapproval Risks 1976-85," GAO/

PEMD-90-156 (April 1990) at
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sumers from all the dangers of drugs. It is argued thx’ﬁ«i() only-
protects manufacturers from the award of punitive damages, nnd
that this iy rcasonable once they have achieved FDA approval for
thet.r product. It is certainly true that, in many cases in which de--
fective drugs nre approved by the FDA, the manufacturer should
not be held liable for punitive damages. Indecd, nawards of punitive
damages in product liubilil.{, cnses are exceedingly rare."* II(lwcvul'.
i)roblonm with drugs that have achioved FDA approval are prova-
ont, and there are dctcumcntcd cases in which the manulneturers’
misconduct was a primoery fuclor in tho continued markotingg of
such products.?® ’

Given these facts, it is unreasonable to conclude, as S. 640 does,
that there could never be circumstances in which punitive domuages
should not be awarded for pharmaceutical manufacturers’ miscon-
duct. The proper course is to leave that decision where it is now—
with the jury and the court.

B. FAA

Similarly, it would be inapprogriate to eliminate any potential
for gumt}vc damages for aircraft based on FAA approva(uf the air-
cruft design. Tho possibility of punitive dnmages provides an impor-
tant deterrent which helps insure that manufacturers police them-
selves, nnd‘do not rely on the FAA to uncover any defects. More-
over, the FAA is required to set only minimum safety standards

in tho intorest of safoty”. See 49 U.S.C. 123X D . The IFAA alyo
|)\llﬂ o duty “to promote nir commorco.” 49 U.S.C. 1346, Thuy, the
FAA arguably may balance safety standards against the interests”
of commerce. Moreover, compliance with FAA standards indicates
no_more ‘thun that the manufacturer performed the minimuin re- &
quired. See Wilson v. Piper Aircraft Corp., 517 P.2d 1422 (D. Or.

- 1978).

Adqunull{, th_ere are real questions about the eflectiveness of
the FAA’s safety inspection management system. GAO, in a report
released on I‘f‘o.vember 13, 1989, is extremely critical of this system,
notin }hat: l‘ll]nade‘eq\mte oversight of the inspection program re-
sulted in (1) FAA headquarters management’s being upward that
its inspection policies were not always followed by local FAA stall
and (2) inaccurate reporting to Congress of FAA achievements.” V@

_The effect of this inadequate inspection system on the delects in
aircraft was recently recognized by the Chairman of Cessna Air-
craft who stated that: Wh tougher airworthiness requirements
implemented aggressively by the FAA, and with type-specific flight
stnndards, 1 beliove it is roalistic to reduce the Iuvurnf nccidents by
at least KO porcent.” "7 If even the aircralt manufncturery belicve

»e Landow snd Posnor, “Now Light on Punitive Demoges,” (October 1986). Sevs also, Pubtic Cit
w0’ Congrese Watch, ot al., "“The ‘FDA Excuse’ " (May 1900) i 3, Notow 4 and ;.(», ;m/-:u I
_** For sxamplo, the avidonco s strong that the Copper 7 1UD, which wia npproved by the
FDA, wus known to the manufacturer to pose dangors for women who hud not bud children but
continued to be markoted lbx the manufacturer to such women for many years. The Court re-
vnwmf this conduct u the award of punitive demeges. See, Kociemba v. Searle, 107 F.
Bupp. 1617 (D. Minn. 1989) tscttled without vppeal); “The 'FDA Excuse’ "', suprua, at I-2; Letter of
Mc.r' {-,té(,zr:n. supra. '
8. Goneral Accounting Office, “FAA’ i :nt 5 " GAQ/RCED ¢

36'(71'4:\3&!)@ ey g ! w Inspection Management System,” GAQ/RCED W0

{Aircraft Owners and Pilots Association) “Pilot” i “ J
Propres Hew Inancetioon (ure 1989). ation) “Pilot” magezine, “G.A. Manufacturcrs
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iithere is room a U0-percent improvement (rom the FAA, it
vould not be appropriate to leave the FAA as the only line of de-
ense for the safety of the flying public. We must require continued
Emaximum vigilance from the manufacturers themselves.

Q11 Statute of Repose

Section 304(b) of the bill would bar liability for any harm caused
by a capital good more than 26 years after ita original delivery.
his would shiold from linbility a significant number of products in
Buso. Howard Fark, a momber of the Board of Directors of the Na-
tionul Machine Tool Buildors Association, testified that over H( per-
ont of tho claims filed against machine tool buildors involve ma-
hines over 26 yoars old.?®
It is argued that, if machines are defective, the defects will show
up before the expiration of a 25-year period, so that manufacturers
typically should not be liable for such products after that time. We
have no reason to dispute that, but, by the same token, there has

been no demonstration that there could never be a defective 26-

year-old product. As long as that possibility exists, it is appropriate

to leave the responsibility to decide who should be liable for harm
= from a product where it now exists in most States—with the jury
and the court.

1 It is also often suggested that this will be a proplaintiff change in
the law, since some States have statutes of repose shorter than 256
years. What those suggestions do not say is that only 17 States, a
small minority, has any statute of repose.?® This is not a proplain-

- tifT change, because it would enact statutes of repose in the vast

i majority of States that currently have choesen not to have such bars
£ to {iling suit.

TV. Worker's Compeasation Offsct

Section 305 purports to establish unform standards for offset of
worker’s compensation. Among other things, it would do away with
fithe traditional lien on awards of damages from third-party manu-
facturers that is currently available to employers who have puid
workers’ compensation payments for an injury. This provision is
opposed, and understandably so, by the National Association of Ste-
vedores, the Association of General Contractors, and the Shipbuild-
ers Council of America, among others, who point out that it shifts
these costs, without justification, from manufacturers to the indus-
try that uses machinery and equipment.?©°

It has been recognized that the workers’ compensation insurance
gystems in mony stutes ore having difficulty meeting their finan-

** Tegtimony of Howard Fark, Vice Prostdent, “instor Muchine Compuny, Hosponso to ot
1learing Questions of Benator Rockofellor ut question 2, Consumer Subcommittve Hleuring on S.
1400, February 22, 1990,

*2 Only 17 sates currently have valkl atntifen of ropowe in effoct. in thoso states, the statules
of roposs are typlonily shiorler than 26 yenra. However, the nu\{-rlly of wtutea have not onscled
suoh watiton and, b, some statos, the statutes have boon struck down as confllcting with state
constitutional rights to sccess to the courts or oqual protection. See, eg., Dunguand v Baltic G
Kmu’w Building S:;gply Association, 349 N.W, 2d 419 (S.D. 1984); Heuth v. Sears, Rocbuck &

. 464 A. 2d 288 (N.H. 1983). )

190 Tegtimony of Thomas D. Wilcox, Exacutive Director nnd General Counsel, Nationnt Asso-

;Iul’on of Stovodorus, Consnmor Subcomnmittes Honring on 8. 1400, May 10, 1990, stutoment ot
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cial obligations.?®! The cost-shifting required by S. 649 ’will ex-
acerbate that problem for the no-fault workers' compensation
system in the vain hope of reducing the costs of the tort system for
third-party manufacturers.

This cost-shifling also will affect the federnl government in its
position as employer, because it will be unable to obtain reimburse-
ment from liable third parties for payments made to workers under
the Federal Employees Compensation Act and the Longshoremen
ond Hoarbor Workers' Compensation Acl.'?* The Congressional
Budygel Ofiico has statod that, in a 2-year period, the Government
recovered $9 millien in such situations from liens against liable
third pariies. At least a sizable portion of that monoy will be lost to
tho Governmont under this biil.

V. Alternative Dispute Resolution

Section 202 purports to encourage parties to use alternative
mechanisms of resolving cases prior to going to court. That may
sound good, but in the heavy-handed way that it is written, this
provision really discourages parties from exercising their constitu-
tional right to a trial by jury. It creates a presumption that if a
party refuses to pursue alternatives to trial, exercises his or her
right to trial by jury, and loses his or her case, that party has not
acted in good faith and may be required to pay the litigation costs
of the other party.

As Consumer gubcommittee testimony from the South Carolina
Jury Trial Foundation pointed out, we must be particularly vigi-
Iant about inroads into the constitutionsal trial by jury.

From its inception as a safeguard of individual liberty in
the Magna Carta, those who would wield ti.c tools of tyr-
anny have tried to undermine or destroy the institution of
trinl by jury. King John attemptoed to rovoke the Magna
Carta. Henry VIII and Elizabeth I would have abolished it
if they could. Charles I circumvented jury trials through
the Star Chamber.® * * George III denied the right of trial
by jury to colonists through expansion of the jurisdiction
of admiralty courts and the state of Rhode Island attempt-
ed to deny the right altogether in suits under the State
Bank Act.103

As the representative of the South Carolina Jury Trial Founda-
tion further pointed out, “[clan I guarantee my intimidated client
that if he declines a defendant’s offer to arbitrate snd exercises his
congtitutional right to a civil jury trial he will not wind up having
to pay tho attorney's fees of a small army of Philadelphia law-
yers?" 19¢ Saction 202 of S. 640 creates too great a risk that, by ox-
ercising the right to a jury trial, an injured party can be punished
for acting “unreasonably’’ or in “bud faith” and thereby required
to pay defendants’ costs.'°® This same party could run the same

OV bl w2 9

108 Id ot 1-2.

198 Testimony of J. Kendell Few at Consumer Subcommittes hearing on S. 840, September 19,
1991, statement at 21-22. .

104 [l at 23-4.
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risks under sectﬂm of S. 640, which creates “incentives” for ac-
cepting settlement proposals, by requiring the payment of costs if
the case is litigated and the cluimant receives less than the settle-
ment offer.1°® These provisions create a chilling effect on the exer-
cise of the Seventh Amendment right to trial by jury which is un-
acceptable in our system of government.!®?

As testimony at the Consumer Subcommitiee from the South

Curolina Jury Trial Foundation demonstrated, an injured con-
sumer, often without resources, can hardly risk the possibility that
he or she may have to pay the leganl fees of a corporate defendunt
in order to aliow his or her case to be heard by a jury. By requiring
plaintiffs to run that risk or forgo their right to trial, S. 640 runs
counter to the Seventh Amendment of the Constitution.” 10"

That these provisions have a chilling effect on the exercise of
plaintiffs’ constitutional rights is made even more clear by sections
102(5) and 103 of S. 640. In those scctions, the authors of the bill
have excepted from its provisions all commercial cases. Thus, in
cases in which businesses will sue other businesses, they will not
face these barriers to exercise their Seventh Amendment rights.
However, they would require injured consumers to accept burdens
that they themselves do not want to bear in their own litigation.
Not only is this provision counter to the Constitution, but it creates
a double standard—one for consumers as plaintiffs and one for
businesses as plaintiffs—and, needless to say, the consumer suffers.

As the South Carolina Jury Trial Foundation testified before the
Committee, ‘[ijt has been an elemental concept of constitutional
jaw * * * that any infringement of the Bill of Rights, however
slight, is a violation of the clearly written constitutional rights of
every American citizen.” '°° As Winston Churchill said in 1956,
“It}he jury system has come to stand for all we mean by English
justice. The scrutiny of 12 honest jurors provides defendant and

lainttﬂ' alike a safegunrd from arbitrary perversion of the
uw.”’ 110

The proponents of thig bill attempt to justify it as a “national ne-
cessity,” claiming that manufacturers cannot compete in a world
economy without these infri.igements on the Constitution. As testi-
mony before the Committee pointed out, that was also the primary
excuse for the exercise of arbitrary power in the Star Cﬂamber.
and was the reason why Germany scrapped its jury system in 1924,
As Hudson’s Treatise on the Star Chamber put it, “if those of the
poorer gort” bring suits, there is a presumption that they are
‘clamorous”, and then the poor must pay the rich man's costs “if
they prove not the bill.”” *'* That attitude is found in S. 640 as
well. Surely this type of infringement upon the Seventh Amend-
ment is not necessary in order to allow our industry to compele in

o8 fd at 6-6.

0T Id. at 1.

108 Toutimony of J. Kendell Fow, Consumer Subcommittoe Henring on S. 640, September 19,
1091, tranecript at #8-99.

108 FPow tostimony, supra., statemont at 10.

100 Lfnt 19,

VL et 88, citing Hudson, A Treative on the Court of Star Chnmbor,” (1792} ceprintod by
Fawgeed Clussics Librury 19856, ot 130,
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world markets. Such u sacrifice on the ,
! altar of ivenes
must not be lnude- (‘0m| - fveness

CONCLUSION

A Committee of the United States Senate should not report legis
lation to federalize product liability tort law without un;) com[i!:-
hensive data to demonstirato (1) that such legislation is noccasary
and (2) that such legislation will work. ‘

Do we know what we are gelting into? Based on the scant evi-
dence provided by the proponents of this legislation, the answer to
that question is: “obviously not.” We do know that enactment of
t!nu tegislution would not affect insurance premiumy of this legisio-
tion would not affect insurance premiums or businesses’ pmdu,ct l-
abqlgy costs, S. 640 will not make American businesses more com-
petitive, and may actually undermine current levels of product
Bn_fcty. We are not going lo solve the problems of U5, business
yvnth legislation of this type, and in fact, we run the risk of harm-
ing the consumer. The bill should be rejected.
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MEMORANDUM FOR ANDREW CARPENDALE
FROM: ROBERT B. CHARLES$8®"

SUBJECT: Legal Statistics

In response to your request yesterday, I have looked around
for recent and hard-hitting statistical and anecdotal material on
legal reform. Good anecdotes remain elusive (although I expect I
will find them), while the two "soon to be released" studies
strike me as important.

I discussed the data with Steve Provost this morning, and

have passed a copy of the attached to Richard Porter. Let me
know if I can be of further help.

cc. Roger B. Porter



Statitistics: Legal/ Civil Justice Reform

New Data on US

A soon to be published study [by NAM] estimates that
"businesses and consumers will spend between $163 and
$201 billion on legal services in 1992."

This figure does not include damage awards or in-house
legal fees paid by many businesses. It does include
payments to law firms for travel and other
disbursements. [Source: NAM/ study author]

A soon to be published study [by the Tillinghast, A
Towers Parrin Company, Hartford consulting firm]
estimates that "the total direct costs associated with
the US tort system in 1991 are $132 billion." [Source:
Tillinghast, Co./ study author]

This figure does include settlements and benefits paid
to third-parties and plaintiffs, as well as
administrative costs.

It does not include the costs to business and to states
of workers' compensation benefits, which "totalled
another $64 billion in 1991." It also does not include
indirect costs of our tort system.

The soon to be published Tillinghast study shows that
"US costs of tort litigation have more than quadrupled
since 1950, as a percent of GDP."

-- Today, the US costs of tort litigation
account for 2.3 % of total US GDP.

-- By comparison, tort litigation costs in Japan
account for only 0.7 percent [i.e. less than
one percent] of that nation's GDP, a figure
that has remained steady since 1970, while
our litigation costs have risen.

-- Similarly, tort litigation costs in France
account for only 0.9 percent [i.e. less than
one percent] of that nation's GDP, and since
1970, tort costs in France have been falling.



.

Data on Wisconsin

In 1980 [most recent data], Wisconsin:

-- Had 9,117 lawyers

-- Had a State population/lawyer ratio of 516/1
-— Had more lawyers than 33 other US States

- Had 1.7 percent of all lawyers in US



