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6 August 1992

Dear Dick,

I hope this finds you and your family well.

As it appears that the Security Council will meet tomorrow to review the UN
humanitarian programme in Iraq, I sent the attached papers to H.E. Mr. Alexander
Watson, Deputy Permanent Representative of the United States to the United Nations in
New York (he is in charge of the US Mission during the visit to China of Ambassador
Perkings). I felt that the Mission may wish to consider these papers in view of the
on-going discussions regarding Iraq’s compliance with Security Council resolutions.

The mentioned papers are in line with the discussion we had several days ago and
may of interest to you and the Vice President,

Should you wish to contact me, please feel free to do so at 4122 733 6554 (office)
or at 4122 781 5045 (home).

Yours,

-

Milton Moreno

Mr. Richard Porter NS 0—/ - RJ‘AQ

Office of the Vice President ' _ 1:‘ L&

United States of America K Q /\,Q T \ o
@ 5\

Telefax No. 001 202 456 6216
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A NEW CHANCE FOR SECURITY COUNCIL RESOLUTION 688

* Since the expiration on 30 June 1992 of the Memorandum of Understanding
(MOU) signed between the Government of Iraq and the United Nations, the inter-agency
humanitarian programme has come to a virtual standstill despite the Secretary-General’s
announcement on 1 July 1992 that the programme would continue so long as negotiations
on the extension of the MOU were pursued. Negotiations could in theory continue for
months. From the beginning of July, however, UN personnel have been prevented from
implementing the programme (the Government has refused to issue or renew visas and
travel permits) and are subject to harassment, vandalism and violence. One UN guard
has been killed and several others have been wounded or shot at. In the meantime, the
Government has continued its campaign against Shias, Kurds and other vulnerable groups.

Bven without an MOU, a legal basis for the humanitarian programme exists in the
form of Security Council Resolution (SCR) 688, which was originally intended as the
framework for UN humanitarian operations. Iraqi authorities have demonstrated in the
past year, and particularly during recent months, that anything less than the determined
application of 688 or a similar resolution would allow the present leadership to make a
mockery of the UN,

The enforcement of SCR 688 would enable the UN to continue providing
assistance to Kurds as well as give it access to the southern marsh area where
humanitarian needs are as great as those in the Kurdish region. Furthermore, 688 would
enable the UN to maintain a guard contingent of 500 or more men in Iraq.

Sanctions have at best had limited impact. Sanctions are, furthermore, hurting
those whom the UN wishes to assist. The sanctions regime should be reviewed and be
lifted in areas as the Kurdish region, The lifting of sanctions on a limited basis may
enhance stability by reducing the degree of want and deprivation. The Kurdish area
currently suffers from both an internal and extemal blockade.

Recently, an adaption to changed circumstances has been called for, most notably
by American and British commentators (Washington Post, International Herald Tribune,
The Economist, Financial Times) and by the French Health Minister, Bernard Kouchner,
A key problem appears to be defining the area to be exempted from the UN embargo: the
term Kurdistan is hardly acceptable. History, recent events and League of Nations
documents offer a more suitable name, the Mosul Vilayet. UN sanctions against Iraq
could be maintained except for the Kurdish-controlled Mosul Vilayet.

Consideration should also be given to the fact that most Kurds in Iraq live below
the 36th parallel. As the UN is denied permanent access to Kirkuk, Allied protection
should be extended to cover the area north of the 34th parallel.

The lack of firm action by the international community on humanitarian grounds
will affirm the Government’s nolicv of eliminating the Kurds and Shias. The UN is being
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This map was composed on the basis of those attached to the 1925 Report
of the Leaque of Nations Commission of Inquiry on the Mosu/ Vilayet.
1 (from: Dr.P.E.J.BOML, "L'Afaire de Mossoul" H.J.Paris, Amsterdam 1929)

According 10 the Report by HM's Government 1o the League Council on the Administration of Iraq fc
yéar 1929 (p.71), the 1920 census revealed:
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SCR 688: A CASE FOR UNRESERVED ENFORCEMENT!

Security Council Resolution 688 was initially hailed as a breakthrough in
international humanitarian law. However, unless corrective measures are taken promptly,
Resolution 688 risks becoming a mockery of this law and a discouraging example of the
inability of the United Nations (UN) to recognise and bring to bear comprehensive powers
entrusted to it, In Resolution 688, the Security Council

"S.  Requests further the Secretary-General to use all the resources at his
disposal, ...to address urgently the critical needs of the refugees
and displaced Iraqi population;"?

Iraq rejected Resolution 688 immediately, citing derogation of its sovereignty. As
the Government was anxious to ensure that foreign troops would leave its soil, it agreed
to consider a plan under which the UN would provide humanitarian assistance to the Iraqi
population.® This plan was negotiated in the form of a Memorandum of Understanding
(MOU) which was signed on 18 April 1991 between the Government of Iraq and the UN,
The MOU was created in addition to Resolution 688. In retrospect, the MOU may have
undermined the resolution.

The MOU opens with the Iraqi rejection of Resolution 688.% This rejection
legally sets the tone in which the UN humanitarian programme was implemented.
Moreover, as an agreement between two parties, the MOU required the consent of both;
the lack of consent by either party could render the MOU meaningless. Since April
1991, the UN inter-agency humanitarian assistance programme has been based on the
MOU and as such, it has functioned with the “agreement([,] cooperation” (MOU, para. 4)
and good-will of the Iraqi Government, a situation which is far from the letter and spirit
of Resolution 688. The renewal of the MOU on 24 November 1991 further weakened
Resolution 688.

The UN humanitarian programme has encountered numerous obstacles resulting
from Iraqi non-compliance with terms as agreed in the MOU. In particular, the UN has
had difficulty establishing sub-offices and humanitarian centres (UNHUCs) and receiving
the Government’s promised Iraqi Dinar one million per month in support of the

' The views express in this paper are those of the author and do not necessarily
represent those of the United Nations.

? In addition, paragraph 4 of Resolution 688 requests the Secretary-General to
"pursue his humanitarian efforts in Iraq." Paragraphs 2, 3 and 7 provide for
corresponding obligations which are also binding on Iraq..
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humanitarian effort. The circumscribed role of the UN guards,® the UN’s inability to
effectively prevent, neutralize or obtain a lifting of the internal blockade against the
Kurdish region and the UN’s inaccessibility to marsh areas in the south, attest to Iraqi
disregard of its obligations under 688. They demonstrate the vulnerable position of the
UN.

Did the MOU weaken the practical impact of Resolution 688? The conditions
created by the non-enforcement of Resolution 688 and the conditional character of the
MOU establish the basis for legal contention which could favour Iraq before a tribunal.
Although the MOU is not a Security Council document, it provides the i
for the humanitarian programme envisioned in Resolution 688. It could be argued that
the application of the MOU, at the expense of Resolution 688, has established a precedent
under which the international community has tacitly accepted the Iraqi rejection of the
resolution, at least for the duration of the MOU's validity.® Adding to the legal
acceptance of the MOU is the inclusion of its terms not only in the Secretary-General’s
report on the status of compliance by Iraq with obligations placed upon it under Security
Council resolutions ($/23687),” but also in Security Council resolutions 706 and 712 in
which the MOU is referred to both directly and indirectly. A practice which remaing
unchallenged can, by establishing a precedent, become legally binding.?

The UN inter-agency humanitarian programme has encountered operational
difficulties in Iraq. As the programme is the responsibility of the Under-Secretary-
General for Humanitarian Affairs, the Office may wish to consider several options,

1, The UN could offer to renew the MQU for a third six-month
period with consequences as enumerated;

2, the MOU could be allowed to expire on 30 June 1992, thereby
requiring the unreserved application of Resolution 688 as
was intended; or

3, an entirely new legal instrument, without the constraints

* The mandate for the guards was negotiated to provide protection only for UN
personnel, property and humanitarian supplies.

® The Office may wish to avoid giving the impression of admitting the rejection of
Resolution 688 by stressing Iraq’s undisputable obligations in international law under 688,
and to that effect, use language reflecting the fact that Iraq has yet to comply.

7 "... according to the Memorandum of Understanding, the establishment of the

United Nations humanitarian centres and the detarminatinm of hiwame i tamen mande ta o Lo
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of the MOU, could be negotiated,

immediate action. As such, it broke the impasse created by Iraq’s rejection of Resolution
688. The factors and constraints which led to the formulation of the MOy must be
appreciated. In light of the €xperiences of the past twelve months, this Office may wish
to re-think not only the limited usefulness of the MOU, but also g links to security
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repetition of the events of March 1991, Without the guarantee of protection, the MOU
would not suffice to allow the UN to carry out its humanitarian mission in Iraq. The UN
cannot assume that the Combined Task Force wil] necessarily remain in place indefinitely.
Even if the Force's mission were extended an addition siX months, a renewed MOU
would not provide a $olution to the longer-term problems facing the UN i Iraq.

The restitution of Resolution 688 may well be the most sound legal basis for the
ation of the UN’s Operations on the scale currently made possible by the presence
of the Combined Task Force in northern Iraq. Resolution 688 would also allow the UN
t0 address the needs of the Shia population in southern Iraq which equal the needs of the
Kurds in importance but on account of Realpolitik, are conveniently not discussed,

A renewed or renegotiated MOU mav corva s

t Aflana B . L
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Security Council Resolution 688, some argue, is less binding than other Security Council
resolutions. The "Security Council’s decisions are binding upon all UN Members," however.!
Although it is difficult for the international community to enforce Resolution 688, it is not to be
taken lightly.

What can be done when a Member neglects or deliberately flouts its Charter obligations as
has repeatedly been observed in the case of Iraq? Enforcement measures, such as boycotts or the
use of force, may be required, According to the UN Charter (art. 39ss), the Security Council
"shall determine the existence of any threat to the peace, breach of the peace, or act of aggression
and shall make recommendations, or decide what measures shall be taken" based on Chapter V1I,
(Appropriate measures can also be based on other chapters.)

In examining action to be taken against the Government of Iraq for its behaviour vis-a-vis
Iragi minorities, the Security Council, in passing Resolution 688, did not limit itself to Chapter VII.
The Security Council, in invoking "its duties and its responsibilities under the Charter of the United
Nations for the maintenance of international peace and security” and making reference to the non-

interference principle espoused in art, 2, paragraph 7 of the Charter, called for direct action on
humanitarian grounds.

Resolution 706, based explicitly on Chapter VII, reaffirms the importance of Resolution
688. The Security Council states "the need for equitable distribution of humanitarian relief to all
; segments of the civilian population through effective monitoring and transparency; ... in this regard
} Resolution 688 (1991) and in particular the importance which the Council attaches to Iraq allowing
unhindered access by international humanitarian organizations to all those in need of assistance in

all parts of Iraq and making available all necessary facilities for their operation" are essential.

Experience during the Korean War ( 1950) and the Congo conflict (1561) when the Council
authorised the use of force even though Chapter VII was not explicitly cited in the enabling
resolutions further substantiates the argument that 688 is binding. Explicit reference was similarly
not made in drafting Resolution 751 (SC/5397 of 24 April 1992), an analogous text providing for
interference measures on humanitarian grounds in Somalia,

The French co-author of Resolution 688, Professor Mario Bettati, expressed no reservation
as to the binding character of Resolution 6882. He stated:

"... pas plus que la loi interne n'est moins obligatoire du fait qu'elle est rarement
votée par un parlement unanime, la résolution du Conseil de Sécurité (sous réserve
de I'accord des cinq membres permanents) n’est pas moins obligatoire du fait de
opposition de certains Etats. C’est le cas de la résolution 688." (ibidem)

The language of Resolution 688 makes it a mandatory resolution as is, for example,
Resolution 687 (the cease-fire resolution).

M. Moreno, 3 May 1992

0012024566216:8 7
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TELEFAX TRANSMISSION
To: Mzr. Richard Porter
Office of the Vice President
FROM: Milton Moreno
DATE: 29 July 1992 Pages sent: 12
Dear Dick,

Following please find the documents which we discussed over the telephone.
These may be of interest to the Vice President as they may provide for policy options in
dealing with the present Government of Iraq.

The League of Nations documents are particularly interesting as they provide the
legal basis for the establishment of, say, a UN protectorate over the Kurdish areas. This
would be more effective in countering Saddam Hussein's defiance of the international
community than, for instance, a military strike, As the majority of the Kurdish people
live below the 36th parallel it would be necessary to extend allied air cover at least to the
34th parallel. The Mosul Vilayet option would not entail an independent Kurdish state or
an autonomous one. Instead, a protectorate since this area of northern Iraq was attached
conditionally to Iraq and the latter has obviously failed to live up to the conditions set
forth by the League and subsequently passed on to the United Nations when Iraq became
a Permanent Member, (President Ozal has expressed interest in the Mosul Vilayet idea as
it would help his Government defuse tensions with its own Kurdish population).

I would appreciate it if you would treat the other documents which I have prepared
with discretion. Please do not hesitate to contact me if you have any questions,

Yours,
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LEAGUE OF NATIONS DOCUMENTS WHICH QUESTION IRAQ’S CLAIMS
AND OWNERSHIP OF PETROLEUM RESOURCES IN KURDISH AREAS

SUMMARY

Following the fall of the Ottoman Empire, the area which is now Iraq was under
British mandate until 1932 when it became an independent state with its present, but
potentially contested, borders. The issue of the Iraq/Turkey border occupied the League
of Nations Council for years.

The attached League of Nations documents reflect Turkey’s concerted efforts to
obtain international recognition for its legal claims to the Mosul Vilayet, northern
(Kurdish) Iraq, which the League of Nations Council conditionally attached to Iraq in
1926. The principal document in the annexed collection is Iraq’s Declaration of 30 May
1932, The conditional attachment and the declaration illustrate the meticulous efforts
made by the League to protect the inhabitants of the contested area in religious, language
and property matters. These inhabitants were mostly of non-Arabic origin, Assyrians,
Kurds, Turkomans, etc. The 1932 Declaration appears to have fixed the limits of Iragi
sovereignty in that the detailed minority rights thus prescribed [of particular interest to
Mr. M. van der Stoel, Special Rapporteur of the Commission on Human Rights] take
precedence over subsequent Iraqi "law, regulation or official action" (art.1) and are even
"placed under the guarantee of the League of Nations." (art.10) Moreover, "all rights of
whatever nature acquired before the termination of the mandatory regime by individuals,
associations or juridical persons shall be respected.” (art.14)

In 1945, Iraq joined the United Nations while it was still a member of the League
of Nations, i.e., without altering the “obligations of international concern" (art. 10) which
Iraq incurred as a condition of its independence. The articles mentioned above, some of
which have a direct bearing on the question of oil ownership, could not have been
unilaterally abrogated by Iraq and consequently, remain fully in force,

Since the Iraqi invasion of Kuwait, Iraq has been repeatedly condemned for grave
breaches of international norms. Yet the Security Council has throughout affirmed the
commitment of all Member States to the "independence, sovereignty and territorial
integrity of Iraq." (Resolutions 686 and 688) Given the implications of the League of
Nations documents, Iraq’s "sovereignty and territorial integrity" under international law,
are conditioned; use of these terms in official UN documents does not convey rights Iraq
has not acquired in due course,

With regard to the oil ownership question, these documents provide for a prima
facie ownership case in favor of some Turkish citizens and Kurdish tribes in whose
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SPECIAL UNIT FOR IRAQ

SENT BY

of the League, the \sserably Official No.: AL V7. 1932.V1L,

P and Lhe Council.]
'\J Geneva, August 16th, (932,
? esndBenil W I
cgieTQy !
LEAGUE OF NATIONS ! REGISTRY |
IREE CREEZ N
SRt

REQUEST OF THE KINGDOM OF IRAQ FOR
ADMISSION TO THE LEAGUE OF NATIONS

. The Secretary-General has Lhe honoue to commuaicate to the Members of the Lesgue of
Nations, for coanderation :
(. A letter trom the United Kingdom Secretary of State for Foreign Affaics,
dated Loadon, July 26th, 1932 ;
2. A letter trom the Primne Minister of Iruq. deted Bedgad, July 12th, 1932,
relatiog to the request of Ireq for admission Lo the Lesgue of Natsons ;
3. A messorenduss from the [raqi Government ;
4. A Declaration, made ot Baghdad o May IJ0th, 1932, conteining the guarantees
given to the Council by the lraqi Government.

fa accordaace with the p of the Goverument of the United Kingdom, the request
af the lraqi Government will be m conformily with Rule {, paragraph 3 of the Rales of
Procedure of the Assembly, on the Supplemestary List of itesns to Lhe Agenda of the thirteenth
Ord:nary Sessioa of the Assembly.

L. LETTER, DATED JULY 26w, 1532, FROM THE BRITISH UNDER-SBCRETARY
OF STATE FOR FOREIGN AFFAIRS.

Londea, July 26Gth, 1932
To fhe Secrelarg Gemerai.

By their resolulion of Jaauary 28th, 1932, the Council of the League of Naticus declared
their wntemtioa to make the termimation of the mandatory regime m [ruq subject to iwo
coaditsons, cae of which was the admtmion o!thtw‘nta:;:lhlag-olﬂm' (oa
Teport in coamection with {his questisn submitled te the il on May 19th, the Council’s
rapporieur drew atteation to the abeve-menticned resobetion, and pointed out that Lhe
termination of the mandetory regume would mot be effected walil, infer ofia, 1
had beer admitted to the League ot Nelicms in accordamce with the relevaut naas
tb-(b::nu&. K.FM'-MmWh&&—diaMmm:lm
same day.

2. [ em now directed by His Mujesty’s Principal Secretary of State for Foreign Affairs
to tramsmit o you herewith m ocigt aldl«frunth?ﬁ-olﬁn’:l«rdluq.tqmﬁng
that the Kingdom of (raq may be admitted as a member of the League of Netwos, in
sccordacce with the Lerms of Article £, paragraph 2, of the Coveannt of the Leagws of Neticas,
together with an explanstory cwmmorandwn which torms the enclosure in that letter, and a
eo"w:!‘.t:couhnthno((}-“hnﬂd' te the Council, which is an enclosere to the

am.

The original of the Decleration of Guarantees was sent to you im Foreiga Office letter
No. B 3102/9/93 of Jane 27th. B,

3. Sir Johs Simon will be grateful to you if the request of the Iraqi Prime Minister may
be placed om the Agenda of Lhe wext mectiug of the Assembly of the League, and it that request
may, in the meantime, be brought to the notice of States af Lhe League of Natioas
ia accordance with Rary Pasha’s desire.

(Signed) G. W. REnoe.

Settes of Lesgue of Hiatioms Pudliestions

VTG PORITICAL.
1832, VII. &

CAN ILFE FV IR LY AN twn. A Graechang

2. LETTER, BATED JULY 12w, 1932, FROM TiI

Te the Secrcfarg-Ceneraf,

[ have the honaur to request lhat the Kingdom of
of Lthe Leagoe of Nations, in accordance with Lhe
Covenaal of lic League of Nations, and Lhat Lhix req
ihe mcxL timg of Usc A by of Uhe Leaguc.

The Gevernyacat of 3 '-yttplwdl.oomﬁtl

o ol all the

parugraph 2, of the Covenanl, and Lo carry o
of the Leagoe.

The Governmest of lraq will sead
cxplanalions Lo the Assembly. a Lhe mesalime | have
gwving inlormation on Lhe poists which arc wraally 1
wilh the a¢mission «f new Members Lo the League.

IL is reqoested Lhat this spplication may be
all Slates Mecmbers of the League.

3. MEMOUANDUM FROM THE I[R/!

eurlicst possible dele of a folly imd
and 6t Lo assemmc nol only Lhe privi
to the Leagwe of Nations.

3. Wik this end i view exteraal mandstory contr
[ragi Government essumed year by year am increasing

tion was reached Lhat leaq was virluafly goverming
United Kiq‘ommul'.ﬁq? Lhat the hed »
sasislance of @ mandelocy end, im tUhe words of Article
stand alome ~.

d. Their view that freq was fil fer emamcipatic
Government. of the Uniled Kingdom le the Council o
wmeeling in Seplember, 1931, Lhe Cowuci, hewever, d
regime in lraq could be Lermin
condlions, of which Uke Mrst were

{a) It musl have a scitbed Goverwseent

mainlaining the regular operation of emential Go

(8) 1t mmt be capable of maintaimimg it
ence ;

(c) . It remdl be able Lo maiatsin Lhe public p

5. The question whelher these condiions, -muv‘
were tulkilled in Uie case of lraq, wan subsequently madet
hy (he Permanent Mandzies Commisaion, and m Lhe ligh
by Lhat body, the Council, an Jamsary 28U, I_m dex
praanunce the Lerminalian of the mandalary regime uper
«f Nations, provadad Uiat (eaq shaald ia the Lis
befare Lhe Caaneil, (Re nalurce of whicls were specificd i
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§ FU- 6 UCDU wmuCiLaRUgd e VO U0 AOAUIICH &Y SCai] (1 A& UCuatauen Lhe LeXt Ot wlinly
was approved b{ the Coumcil in its Resolulion of Jay 19th, 1932, and whicl has heen signed
and retificd by Jraq and depasited wilh (he Secrelary-Genceal.  The text of Lhis Declaralion
is snonexed Lo the presenl memorandam.

7. Upan the admission of lraq ta membership ef Lhe League of Nations, the Trealy of
Allfsnce belweea Iraq and the Uniled Ki dated Jumo 3I0th, {930, will enler iato
oronlio‘. AL the request of Lhe League d, the Permaneat Mandates C o5
also examined this Taals L, aud reparted that Lhe obligations enlered inla Lhereunder by
Icaq Lowards the BUniled Kingdom would not infringe the indepeadence of Lhe new Stale.
The Council doly toak male aof this opiniom at ita meeling on Jaauary 268Wh, 1932

A. It follows fromm the floregoing information Chat, upon Uhe admissian of fraq to
raembership of Lhe League, Article 22 of Lhe Cavenant will awtomatically cease to apply, ell
extermal contro? will be withdzawn and (ruq will be Fufly self-goveming.

9. The kimgdom of [raq has alreadly beea formally recagnised by Lhe following
Governmeats, who have cither dipk lic or lar representalives in Iraq :
Belgiam, the United 1K o Cxechoslovakia, Denmark, Egypt, France, Germany,
Greece, Hedjaz-Nejd, [laby, he Netherlamda, Norway, Persia, Poland, Sweden, Turkey,
and the Uniled States of America. -

The kingdom of lruq has also concloded an ils ewn behalf several {reaties of settlencnl

sad ftricndship with foceign Slales, aad sceeded Lo Lhe Pact of Paris for the Menunciatios of
War.

10. The form of government established in traq ia & Conslitutional Monarchy with
Mismisters reaponsible to a bi | Parfiament. Perliumentary gavernment, in its present
form, kas been in existence in [raq simce November, 1925,

11, Iraq poesesses well-defincd fronliers with all limitrophe States. Certain doubts
haviag arisen, however, regarding Lhe precise deflniliom and apphcalion of e frontier between
[raq and Syria, it was egreed (o refer the matlers in dispute Lo the Councit of (he League of
Natioms, and Lo accepl the decizion of that body as fimal.

12. The Declarution referred to in paragraph & above ensures Lhe full observamce af
all interuationet engugements assumed by the Ingi Government or by ibe Goverament of
the Uniled Kingdom ow beball of Iraq.

13. The kingdom of Iraq possesses wo navel forces. fts amm (mcduding a small air
(orce} ka3 a tetal strength of approximately 10,500 men. [ls stremgth is nat @ excess of that
required to maiataia intersal order and the Y mins del The army docs
not possess any of (ha more ful modern weapons of altack.

The kingdom of Iraq is pm by ils adbereace Lo the Pacl of Paris never (o resoct Lo
war a3 an instcumeal of natiomal policy.

10 is the inlention of the [raqi Government Lo accede as soon as posaible la the Conveation
selaling to the supervision of Lhe internatiomal trade in arms and amrewsition and i
impleraenis of war signed at Geneva om June 17th, 1925, and at Lhe same time 10 assume
in reapect of Iragi Lerrilory the same underlakings as thase set forth ix Lhe first pasagraph
of Article 28 of thal Conventian.

4. DECLARATION OF THE KINGDOM OF 1RAQ, MADE ATBAGHDAD ON MAY e,
1932, ON THE OCCASION OF TIIE TERMINATION OF THE MANDATORY
REGIME IN TRAQ, AND CONTAINING THE GUARANTEES GIVEN TO THE
COUNCIL BY THE TRAQ! GOVRRNMENT.

Cuarren L.
Arlicle 1.
Prebection The stipalaliona coalsined in Lhe present chapler are recognised
of Minorilier. - a3 fandamental laws of [raq, and o law, regulalion or official adlioa

shail conflict ar interfera wilh Lhese slipulations, nor shall any law, regulatian or official adlion
now ar in Lhe (uturs prevail over them.

Aclicle 2.
(. Fult and complete proteclion of Kfe and Kberty will be assured Lo all inhabitants
of leag withoot distimction of birth, aetionality, language, race or religion.

2. All inhabstaals of Irag will be enlitled 10 the free cxercise, whethe blic ar grivate,

r
of mg creed, religion or beliet, whose praclices ace not incoasistent with puhru:orlu or pubtlic
eocaly.

Oltaman subjecls habitualty resident in Lhe: Eorri
lre deomed Lo kave acquired om Lhal dale lragi nals
natsnality m accordance witk Arlicle 30 of Law
condilioas laid down in Lhe Irmqs Natiomalily Law of Oc

Arlicle 4.

L. All Jeaqi mationals shalf be equal before the hw
political righls withowt. distinclion as Lo ruce, language
2. The clectorul system shall guarantee eqeilable
lingwists: mimorilies ia lcaq.
3. Differcnces of ruce, language or refigion shall
matlers sefaling Lo Lhe eajoyment of civil ar pokitics! i

iz -

p ployments, functiens sad homours, or the
4. Ne restriclion will be impescd on the froe use
in privale wmierc m ce, in religion, m the I

or at public ncclinp:

5. Nelwilhstanding the eslablishment by the Ireqi (
h:re, and nolwilhstandiag Lhe ial aerangementa
- Arlicle 9 of Lhe preseat uratlion, rding Gh
lan adeqaate wcs will be given Lo e [caqi aa
the ial Janguage, for the wse of their langusge, eilh
conerts.

Arlicle §.

Traqi mationals whe belomg Lo raciel, religices or lage
Lreatment and eccurily in law and in fact as olher Iraqi =
have an eqeal right to mainlain, and control 4t
in the fulure, charitable, religious eocial imstitulie
establishments, with the right to wee their owm language
Lhercin.

Article 8.

The tragi Goversment endcrtshes to Lake, os regand
ue.-eam;.ttit family law and personal etelus, messure
questions in aconrdence wilh Lhe customs and weage of
minorkies

The Traqi Govesmment will communicate to the (
informalien regarding the manmer in which these memsur

Aslicle 7.
[. The leaqi Government undecrlakes tn

euthorisalion to churches, synagogues, cemclercs 3
charitable works end pioos fo liona of minority reky

2. Bach ol thess communities shall have the right of
adminialeative districls, competent to edmimsler pious (o
These councils shall Se competent o desl wilh t:::llu
and Lhe expeadilure thereol in accordunce with the wish
in usc ameong the community. These communilies shall
the property of ns, in accordance with law. The coun
the supervision of the Gevernment.

3. The Iraqi Gevernmenl will nol refuese, Soc the feer
instilutiows, any of the wecessary [ucilities which may be
of Lhat malare.

Artide 8.

I. In the pablic efucstional system in towne and
considerable preporliem of Iraqi nutionals whoos mother
the traqi Govermment wilf make provision for mdeguate
primery schools inslruction shall he given to (ke children of
of Lheir own Sanguage ; it being understosd thal Lhis p
Government from making the Leaching of Aradic obbigalc

2 In tcwnl(?‘ld'd(!id.rida v:uu Uhers is o M&
bedonging Lo raci igious or linguistic maiworities,
equitable shaee in the enjoyment and application of ree
pwhlic (wads underthe Slate, municipal or alhor badgets for
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- Arficle 9.

1. Trwq undertakes that in the liwas of Mosul, Arbil, Kirkuk and Selsimaniye, the

official langwege, side by side with Arabic, shall be Kurdish im Lhe gadhas in which Lhe
Lion is predeminsutly of Karlish race.

1n the qadier of Kilr and Kichuk, hawever, in the Hwa of Kirkuk, where a considerable
peri of the poputalion i3 of Twrcomar race, the officis| langwage, side by side willi Acabic,
shall be cilder Kurdish or Twrkinh, .

2. Iraq underlnkea Lhol in Lhe said qadhas Lhe officinls shall, subject le justiBable
exoeplions, have a cosspelent knowledge olﬁun‘lin& or Torkish as the case may be.

J. Although in Lhese qadhas Lhe criterion for Lie cheice of officials will be, as 5m Lhe rest
ol Iraq, efliciency and knowledgr of Lhe langwage, ralher tham race, Iraq undertahes Lhal the
aflicials aliall, 33 hitherta, be selecled, so far o3 passible, from g [reqis from one or othcr
of Lhese qadhaa.

Article 10.

The Ripulations of Lhe ing articles of this Declaralion, a0 far as Uhey affect perecas
Irelomgimg Lo racial, religions or linguintic minortics, are declared to crastitwle obligalions of
international comcern sad will be placed wnder the guarantec of the League of Neliens.
No inndificalion will be made in Lhem wilhoul the assenl of @ majerily of the Cowncil of the
leagoe of Nations.

Any Member ol the Jedagoe representnd on the Conncil shall bave the right Lo heing to
the sttemtion of the Cauncil any infraclion or danger of infraclion of aay of Lhese slipulstions,
and the C il may lherewpon lake such measnces and give such directions as A saay deem
proper and cffective in Uhe circomslamces.
wl? Any difference of epinion aa Lo questions of law or lect scising oWl of these arlicles belwoen
fraq and any Member of the represenied om Lhe Council ahall be held to be a d
of an inlesmalional cheracter under Arlicle 14 of Lhe Covensnt of the Lesgue of Nalioma.
Any such dispule shall, if Lhe olher Ly Lherelo Jdemsands, be referred to the Permanent
Cnucl of Inlernatinonal Juslice. The deciniom of the Permanent Courl shell be final and shall
have e same force and ellect ea an award under Arlicle 13 of Lhe Covenant.

Caarren 1.

Articte 1.
osl-frvensred- 1. Swbjedl to reaprocily, iraq underlakes to granl Lo Sembers
senfion Clonse. of the Leagwe most-fa: { tion Lreatmeat for a period of lem
yeurs from Lhe dale of ila admission (o hesship of the of Neotiona.

Nevertheless, shoald mcanures taken by any Member of the of Natioms, whelher
soch mraswres are in force al Use sbove-menlinncd dele or are takes “1:'* pevied
cnalermplates] in the T pqn’r-pl, be of such a nalure as Lo dislurb Lo detriment
of traq Lk halasce of Lredc belwern iraq and Lhe Bember of the League of Nations in queslion,
hy seriomly affecling Uie chiel exporis of iraq, lhe latler, in view of ita speciel situslion,
rescrves Lo ilself the righl to eequest Lhe Member of the League of Naliens concerned to open
acgotiations immediately for the puspose of vesloring the balance.

Showld an sgre t not be reached by megoliation wilhin three monlhs from its request,
Traq deckares Lhat it will conider itaell as freral, wis-d-oir of the Member of the League in
queslina, from the obligalon lawl down in Uhe first sub-paregraph above.

2. The endestaking ceatained in pacagraph 1 above shall wot apply Lo any ad vantages
which are, or may in lhe fulure be, accorded Iraq to any adjacent country in arder to
(acifilale [romlier traflic, or Lo Lhese resniling from & Customs uniom concleded by [raq.
Nor shall the underlaking apply Lo any special sdvanlages in Customs malters which Iraq
may graul to the preduce or manuiscture ol.“l'm of any counlry whose Lerrilory
was m 194 w inchided in the Ollowsan Empire in s

Article 12,
Jodicinf A wniform of justice shall be applicable to all, Erags
Orgeaisation. and forcigmers akke. 1L shall be auch as efiectively to ensure

protection and (ull exercise of Uheir sighla beth (o [nreigners and to nmationabs.
The judicial syatem al peescnl in fnece, snd hased on Arlicles 2, 3 and 4 of Lhe Agreemsent

" belwrcnlhe Mandalory Powesrand raq,signed on March4th, E531 , shall bemaistained fora peried

at 19 years from the date of Lhe admission of frag ta racebership of Lhe ¢ of Natlions

Appoimtments Lo Lhe posta reserved for farcign jwrisls by Arlxcle 2 of the said Agreement
shafl be emade by the Iraqi Governmeat. Theic helders shall be forcigners, bol sdrcled
without dislinclion of nalinnalily ; they mesl be Tully quatified.

.

Arficle 13 (o]
trdermnitenal lraq comssdern itsell bownd b olls.ln'-hm_lt'n_-lla
Connentians. aud conventions, both gevneral q)oull.h'b';lllh-m:

parly, whether by dls own actien or by thal of the Mandatory Pewer acling oa Xa behalf.
.“nbi{.r,l. (o any wighl of denundatian provided for tben.-;suci ewnd convenlions
shall b respectel by [raq theeughout Lhe period foc which Lhey were concluded.

Avdicte 4.

ired Mighls end traq, taking note of Lhe reselulion ef the Comncil of Lhe Lesgue
Aiicret Ougniams.  of Naliows of Seplevabor 15th 1925 :

. Idexlares that oll rights of whatever nalure soquired defore Lbe Lerminelion of the
mandalory mgime by tmdividnals, associaliona or juridical persons shall be .

2. Undertahes Lo reapect and feifil sl fisancal obligutions of whalever nalore assursed
an Iraq’s behall by th¢ Mawdalory Power during Lhe pessod of the Mandate.

Arlide 75.

Freedon Subject le such measwres as may be essential for the maintenance

of Censchence. ol;nhlicﬂdcrnnd mocality, lraq snderlakes o envere and goarestee

Uhrosgheut ils Lerritory d irnce: swd worship and tho [res excreme of the

refigious, educalinaal and medical aclivilica of religioms missions of sil denominations,
whalever the nalionafity of Uhose mizsions or of their members.

Article 18,

Final Clewse. The provisiens of the preseat chapler comatilele obligaisons of
interanlional concern. Any Member of he Leagws of Netions ma calt the etiention of
Lhe Gouncil 1o any infraction of thess provisions. They may nel | modifled except by
agreerment between Jraq and tbe Council of the League of Kations acling by a majorily vole.

Any differcnce ol opinion which ma mwm[uqldqylu&udme!md
N-ﬁmwwwmco-dl,-i cqardbtheduﬂ-dnbuwihmypnolue
said provisoms, shall, by an iom by such Mcsaber, be submitied lor decision Lo (he
Perm t Cowrt of Intcsmational Jastice. . . .

;:em-dcdg‘ed.dﬂym. eoa behalf of Fraq, u_lqed.lonhﬂnho-,i}u
-m.mbégu-hhutmwudwbyhmmalh&mﬂolmo
League of Nations of May 19th, 1932,

Dons al Baghdad en this Wirticlth dey of May 1932
i & singlc copy which shall be deposiled in the archives of Uhe Secretariat of the Lewgus of
Nalioas.

{Signed) Mooy Sa'o,

Prime Memisier of Irog.
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the Qotinctl*and the Members
"’ ,..bl.th.a.'hetgne.]
~ T ' 13:7‘ i Geneva, October 1st, 19832,

- LEAGUE OF NATIONS

ADMISSION OF NEW MEMBERS TO THE LEAGUE OF NATIONS
KINGDOM OF IRAQ

Report presented by the Sixth. Committes of the Assembly.

Bapporicur ; H.E. M, YrvmITCR { Tugnalavia),

The Bixth Oommittee has taken note of the report of the Sub.Committee which was
instructed to consider the application of the Kingdom of Iraq. The Bixth Committes
approves of the report and nnanimonsly recommends that the Assembdly abhould admit the
ﬁngdom of Iraq to the League of Nations. :

Iraq, whote application for admimion the Sixth Committes has been requested to
examins, is the first of the territories referred to in Article 22 of the Oovenant that the
Councll, after having heard the advice of the competent organs of the Les ue, has thonght
it to be emancipated from the mandate system in accordance with the general rules
applicable in that connection.

Tbe Oouncil made the termination of this system in Iraq subject to two conditions, the
first of which bas already been fulfilled : Iraq had subscribed to a declaration whereby it
enters into the undertakings required by the Counell in regard to the protection of minerities,
the economio system, judicial organisation, internationa conventions, acquired rights and
financial obligations, and freedom of conscience.

Admission to the League in accordance with the relevant provisions of the Covenant
1s tin second condition demanded by the Council for the termination of the mandate systom
in Iraq.

Ir;l acoordance with precedent, the Sub-Committee has based its examination on the
questionnafre that has ordinarily been employed for admission of new Members. The

questionnaire {5 aa follows :

1. Is the application of the Kingdom of Iraq for admission to the League of
Nations in ordert

Is Iraq recognised de jure or de facto, and by what States!
Does the country posiess a atable Governmant and fixed frontiers!

. It the country fully self-governing?
. What have been the acts and declarations of the Ringdom of Iraq with regard
to:
(a) Its international obligations;
(%) The regulations of the League concsraing armaments?

Several of the points in this questionnaire have already deen discussed at length in the
cmine of the Council’s enquiry with regard to the termination of the mandate system
{n Iraq.

'r?: the first question the SBub.Comamittee replies in the affirmative.

In answer to the second question, it states that the Kingdom of Iraq bas already been
formally recognised by o considerable number of countries. It has acceded to the Paris
Pact for the renunciation of war.

To the third question the S8ub-Committes replies iv the atfirmative.

\With reference to the precise definition and delimitation on the ground of the frontier
between Iraq and 8yria, the Committee has noted a declaration by which the Iraqi
Government confirms that it will, for {ts part, accept as final such decizions as tha Counei)
of the League of Nations may reach in sccordance with the procedure instituted by the
Councfl's decision of December th, 1831, ot the request of the British and French

overnmasants.

The nplg to the fourth question i in the affirmative.

As regards the fifth Tmtion, the Sub.Committee has noted the letter from the Prime
Minister of Iraq dated July 12th, in which the Iraqi Government states that it {s prepared
to acoept the conditions laid down in Article 1, paragraph 2, of the Covenant and to fnlfil
all the obligations which membership of the League iroplies.

With reference to the regulations of the Leagus concernlng srmaments, the Spb.
Committes has noted the raport of the Parmanant Afvuory Commission for Military, Naval
and Alr Questions, which is appended to the presant report,

APPEXDIX.

MILITARY, NAVAL AND AIR FOROES OF THE KINGDOM OF IRAQ:
OPINIOXN OF THE PERMANENT ADVISORY COMMISSION.
The Permanent Advisory Oommlnfon lo'r mey, Naval and Air Queiﬁom considers

that, from the point of view of military, naval and air armaments, the present stes
MUl tary, naval and air foreas of tha Fire s nm af 1o, 0 STIDAMENLL, the present atate of the
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Geneva, October 3rd, 1932.

By order of the Presidemt of the

Str,

Asaembly of the Lesgue of Jations amd in
oconfirmtion of my telegram of to-day‘'s date,
I have ths honour ts inform Ygur Exasllency
that, at its meeting on the 3rd of Qetoder,
the Assenbdly of the Leegue dselarei the
Kingidom of Iraq a mexzber of the League of
Nations.
I have ke homour to be,
3ir,
Your Excellency‘’s obedient Servamt:

Secretary~general.

{s Zxocellenoy
Tufar Pashs al Askeri,
Jinistar o Foreigm Affairs,

BAGID 4D, Iraq.
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MINISTRY FOR FOREIGN AFFAIRS \
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Dew 17th October,1932. 4 a
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iRtJE?u:ui_l
| REGISTRY
}' 1tT1<H?

“Hﬂn-—.

I have the homour to acknowledge receipt
of your :’;etw dated the 3rd October,1932, in which
you kindly informed me that the Assembly of the
League of Hatioms, at its meeting on the 3rd otm,
declared the Kingdom of Iraq 2 mesber of the League.
I have the honour to be,
Sir,

Your abedient serwvant,

Y (ator.

NMin{ster far Fareign AfTafrs.

The Secretary-General,
League of Rations,
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SCR 688: A CASE FOR UNRESERVED ENFORCEMENT"

Security Council Resolution 688 was initially hailed as a breakthrough in
international humanitarian law. However, unless corrective measures are taken promptly,
Resolution 688 risks becoming a mockery of this law and a discouraging example of the
inability of the United Nations (UN) to recognise and bring to bear comprehensive powers
entrusted to it. In Resolution 688, the Security Council

"S.  Requests further the Secretary-General to use all the resources at his
disposal, ...to address urgently the critical needs of the refugees
and displaced Iraqi population;"?

Iraq rejected Resolution 688 immediately, citing derogation of its sovereignty. As
the Government was anxious to ensure that foreign troops would leave its soil, it agreed
to consider a plan under which the UN would provide humanitarian assistance to the Iraqi
population.® This plan was negotiated in the form of a Memorandum of Understanding
(MQU) which was signed on 18 April 1991 between the Government of Iraq and the UN.
The MOU was created in addition to Resolution 688. In retrospect, the MOU may have
undermined the resolution.

The MOU opens with the Iraqi rejection of Resolution 688.¢ This rejection
legally sets the tone in which the UN humanitarian programme was implemented.
Moreover, as an agreement between two parties, the MOU required the consent of both;
the lack of consent by either party could render the MOU meaningless. Since April
1991, the UN inter-agency humanitarian assistance programme has been based on the
MOU and as such, it has functioned with the "agreement[,] cooperation" (MQU, para, 4)
and good-will of the Iraqi Government, a situation which is far from the letter and spirit
of Resolution 688. The renewal of the MOU on 24 November 1991 further weakened
Resolution 688.

The UN humanitarian programme has encountered numerous obstacles resulting
from Iraqi non-compliance with terms as agreed in the MOU. In particular, the UN has
had difficulty establishing sub-offices and humanitarian centres (UNHUCs) and receiving
the Government’s promised Iragi Dinar one million per month in support of the

! The views express in this paper are those of the author and do not necessarily
represent those of the United Nations.

* In addition, paragraph 4 of Resolution 688 requests the Secretary-General to
“pursue his humanitarian efforts in Iraq." Paragraphs 2, 3 and 7 provide for
corresponding obligations which are also binding on Iraq.

* As a compromise for the withdrawal of the Combined Task Force from northern
Iraq, the Government of Iraq agreed to the introduction of UN guards.

¢ "Security Council Resolution 688... has not been accepted by the Government of
Iraq..." (MOU, para. 1)
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humanitarian effort. The circumscribed role of the UN guards,” the UN’s inability to
effectively prevent, neutralize or obtain a lifting of the internal blockade against the
Kurdish region and the UN’s inaccessibility to marsh areas in the south, attest to Iraqi
disregard of its obligations under 688 They demonstrate the vulnerable position of the
UN.

Did the MOU weaken the practical impact of Resolution 6887 The conditions
created by the non-enforcement of Resolution 688 and the conditional character of the
MOU establish the basis for legal contention which could favour Iraq before a tribunal.
Although the MOU is not a Security Council document, it provides the i
for the humanitarian programme envisioned in Resolution 688. It could be argued that
the application of the MOU, at the expense of Resolution 688, has established a precedent
under which the international community has tacitly accepted the Iraqi rejection of the
resolution, at least for the duration of the MOU'’s validity.* Adding to the legal
acceptance of the MOU is the inclusion of its terms not only in the Secretary-General's
Teport on the status of compliance by Iraq with obligations placed upon it under Security
Council resolutions (S/23687),7 but also in Security Council resolutions 706 and 712 in
which the MOU is referred to both directly and indirectly, A practice which remains
unchallenged can, by establishing a precedent, become legally binding.®

The UN inter-agency humanitarian programme has encountered operational
difficulties in Iraq. As the programme is the responsibility of the Under-Secretary-
General for Humanitarian Affairs, the Office may wish to consider several options,

1. The UN could offer to renew the MOU for a third six-month
period with consequences as enumerated;

2, the MOU could be allowed to expire on 30 June 1992, thereby

Tequiring the unreserved application of Resolution 688 as
was intended; or

3. an entirely new legal instrument, without the constraints

* The mandate for the guards was negotiated to provide protection only for UN
personnel, property and humanitarian supplies.

® The Office may wish to avoid giving the impression of admitting the rejection of
Resolution 688 by stressing Iraq’s undisputable obligations in international law under 688,
and to that effect, use language reflecting the fact that Iraq has yet to comply.

... according to the Memorandum of Understanding, the establishment of the
United Nations humanitarian centres and the determination of humanitarian needs is to be
undertaken in agreement and cooperation with the Govermment of Iraq...: given the need
Or agreeme : ' 'S ¢ i ed as 3 unilateral a

L] 9 T
(Annex IIT, p. 17. BEmphasis added.)

® The MOU was renewed in November 1991 and may be renewed again.
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of the MOU, could be negotiated.

The third option could be difficy]t without political will but it would be one means
of insisting on the full application of 688 and address the evolving situation with
flexibility. The second option is a bold step and would also require considerable
commitment on the part of the Security Council and the UN » but it should solye many of
the problems the UN has encountered, Through either step 2 or 3, the UN could redress
the legal uncertainty which has been created and provide for a more effective

humanitarian programme through the transparent application of Resolution 688,

The MOU was conceived as a means of addressing a situation which required
immediate action, As such, it broke the impasse created by Iraq’s rejection of Resolution
688. The factors and constraints which led to the formulation of the MOU must be
appreciated. In light of the experiences of the past twelve months, this Office may wish
to re-think not only the limited usefulness of the MOU, but also its links to security
concerns,

On 30 June 1992, the MOU wil] expire. The guarantee of protection provided by
the Combined Task Force, based in Incirlik, Turkey, will also end. Should the guarantee
not be renewed while the MOU is extended, the burden of the UN to provide
humanitarian assistance and provide security assurances for the Kurds and other
vulnerable groups would increase considerably, Should the Combined Task Force
withdraw, peace-keeping forces, rather than UN guards, might be required to avert a

The restitution of Resolution 688 may well be the most sound legal basis for the
continuation of the UN’s operations on the scale currently made possible by the presence
of the Combined Task Force in northern Iraq. Resolution 688 would also allow the UN
to address the needs of the Shia population in southern Iraq which equal the needs of the
Kurds in importance but on account of Realpolitik, are conveniently not discussed,

The Security Council empowered the Secretary-General to use all "resources at
his disposal." However, given the plethora of potentially relevant texts (of which a
compilation is Suggested), it is uncertain whether all applicable resources are really

known or fully understood, much less brought to bear.

A renewed or renegotiated MOU may serve to worsen the position of the UN and
in effect, if not in law, further undermine the exercise of its obligations in Iraq,

M. Moreno
7 April 1992
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On the Legal Status

Security Counci] Resolution 6
resolutions, The "Security Council’

Iraqi minorities, the Security Council, in passing Resolution 688,
VII. The Security Council, in invokine " '

the United Nations fo

Resolution 706, based explicitly on Ch pter VII, reaffirms the importance of Resolution 688,
The Security Counci] states "the need for eqy; i itari
|

The French co-author of Resolution 688,

1, expressed no reservation
of Resolution 6882, He stated:

fait quelle est |
» la résolution du Consei| de

- |'accord des Cing marbres PEITENENts) n’egt pas
moins obligatojre du fait d

e |'opposition de certains Etats. C'est le cas
de |a résolution 688." (Ibldem)

nt Charter,"
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To; Mr. Richard Porter
Office of the Vice President
FROM: Milton Moreno
DATE: 29 July 1992 Pages sent: 12
Dear Dick,

Following please find the documents which we discussed over the telephone.
These may be of interest to the Vice President as they may provide for policy options in
dealing with the present Government of Iraq.

The League of Nations documents are particularly interesting as they provide the
legal basis for the establishment of, say, a UN protectorate over the Kurdish areas. This
would be more effective in countering Saddam Hussein's defiance of the international
community than, for instance, a military strike, As the majority of the Kurdish people
live below the 36th parallel it would be necessary to extend allied air cover at least to the
34th parallel. The Mosul Vilayet option would not entail an independent Kurdish state or
an autonomous one. Instead, a protectorate since this area of northern Iraq was attached
conditionally to Iraq and the latter has obviously failed to live up to the conditions set
forth by the League and subsequently passed on to the United Nations when Iraq became
a Permanent Member, (President Ozal has expressed interest in the Mosul Vilayet idea as
it would help his Government defuse tensions with its own Kurdish population).

I would appreciate it if you would treat the other documents which I have prepareq
with discretion. Please do not hesitate to contact me if you have any questions.

Yours,

—— T — e o i‘l
\\Me
IR
,/
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SUMMARY

LEAGUE OF NATIONS DOCUMENTS WHICH QUESTION IRAQ’S CLAIMS
AND OWNERSHIP OF PETROLEUM RESOURCES IN KURDISH AREAS

Following the fall of the Ottoman Empire, the area which is now Iraq was under
British mandate until 1932 when it became an independent state with its present, but
potentially contested, borders. The issue of the Iraq/Turkey border occupied the League
of Nations Council for years.

The attached League of Nations documents reflect Turkey’s concerted efforts to
obtain international recognition for its legal claims to the Mosul Vilayet, northemn
(Kurdish) Iraq, which the League of Nations Council conditionally attached to Iraq in
1926. The principal document in the annexed collection is Irag’s Declaration of 30 May
1932, The conditional attachment and the declaration illustrate the meticulous efforts
made by the League to protect the inhabitants of the contested area in religious, language
and property matters. These inhabitants were mostly of non-Arabic origin, Assyrians,
Kurds, Turkomans, etc. The 1932 Declaration appears to have fixed the limits of Iraqi
sovereignty in that the detailed minority rights thus prescribed [of particular interest to
Mr. M. van der Stoel, Special Rapporteur of the Commission on Human Rights] take
precedence over subsequent Iragi "law, regulation or official action” (art.1) and are even
"placed under the guarantee of the League of Nations." (art.10) Moreover, "all rights of
whatever nature acquired before the termination of the mandatory regime by individuals,
associations or juridical persons shall be respected.” (art.14)

In 1945, Iraq joined the United Nations while it was still a member of the League
of Nations, i.e., without altering the “obligations of international concern” (art. 10) which
Iraq incurred as a condition of its independence. The articles mentioned above, some of
which have a direct bearing on the question of oil ownership, could not have been
unilaterally abrogated by Iraq and consequently, remain fully in force.

Since the Iraqi invasion of Kuwait, Iraq has been repeatedly condemned for grave
breaches of international norms. Yet the Security Council has throughout affirmed the
commitment of all Member States to the "independence, sovereignty and territorial
integrity of Iraq." (Resolutions 686 and 688) Given the implications of the League of
Nations documents, Iraq’s "sovereignty and territorial integrity" under intemational law,
are conditioned; use of these terms in official UN documents does not convey rights Iraq
has not acquired in due course,

With regard to the o0il ownership question, these documents provide for a prima
facie ownership case in favor of some Turkish citizens and Kurdish tribes in whose
ancestral lands the largest oil field, in Kirkuk, is situated. Accordingly, the seizure
protection wording of Resolution 712, paragraph §, may not stand in a tribunal. It is thus




The Mosul Vilayet

AND

G r A NATTION

GENESIS OF THE KINGDOM OF IRAQ

HASIS ON THE MOSUL VILAYET

Baghdad ( "

This map was composed on the basis of those attached to the 1925 Report
of the League of Nations Commission of Inquiry on the Mosul Vdayet.
{from: Dr.P.E.J.BOMLI, “U'Affaire de Mossoul”, H.J.Paris, Amsterdam 1929)

According o the Report by HiM's Government 1o the League Councll on the Admsvsiration of Faq
year 1929 (p.71). tha 1920 census revealed:

viayels surlace k¥ Sunniles Shiites Jows Chrisitans total
Baghdad 141227 524414 750421 862565 20771 1360304
Basia 138741 42558 721414 10068 2561 785600 -
Mosud 9109 579713 22180 14835 $5470 703378
tolal 370877 $ 146685 1494015 87488 78792 2849282

» estwnated now at some 5 mio
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of the League, the Assembly Official No.: A. V7. 1932.VIL.
e and the Council .}

Gemeva, August 16th, 1932,

= REGIL !
15 SEP 1947
=

LEAGUE OF NATIONS 1
I

L L

REQUEST OF THE KINGDOM OF IRAQ FOR
ADMISSION TO THE LEAGUE OF NATIONS

. The Secretary-General has Lbe honour to communicate to the Members of the Lesgue of
Nations, for deration :

L. A letter trom the Umited Kingdom Secyetary of State for Foreign Affairs,
dated Loadon, Juiy 26th, 1932 ;

2. A fetter from the Prime Minister of Iraq, dated ., July 12th, 1932,
relatiog to the reqmeest of Iraq for admission Lo ths Lesgue of Natsons ;

3. A memoreaduss from the lraqi Govermment ;

4. A Declaration, made st Beghdad om May 30th, 1932, containing the g tees
given to the Council by the lraqi Government.

fa accordance oith the p of the Goversment of the United Kingdom, the request
af the Iraqi Government wiff be m conformily with Rule 4, paragraph 3 of the Raules of
Procedure of the Assembly, on the Supplementary List of itesns to Lhe Agenda of the thirteenth
Ovdmary Sessica of the Assembly.

. LETTER, DATED JULY 26mm, 1932, FROM THE BRITISH UNDER-SECRETARY
OF STATE FOR FOREIGN AFFAIRS.

Londea, July 26th, 1932
To the Secretary Gemersi.

By their resolulion of Januacy 28th, 1932, the Council of the League of Nations declared
their intemtioa to make the termimation of the mandatory regims m [ruq subject to Llwo
cooditsons, oae of which was the admimion of that te the Leagws of Natioms. [n a
report in coamection with Lhis question subeutied te the il oa May 19th, the Councid’s
rapporieur drew atteatien to the abeve-mestioned revobstion, sod pointed out that Lhe
wmintie-ofthomuddnryng'-.'-In(wnﬂmhelecu-l.il,&dodéc,l
had boen admitied to the League ot Natlioms in accordamce with the relevaut naas o
tbch;.an M. Fotitch's report was appraved by the Counci in their utsoa of Lhe
same day.

2. [ em now directed His Majesty’s Primcipal Secretary of Stats for Foreign Affairs
lohl-m\t‘loyouhumh‘b(nmnd" a lelter from the Prime Mimster of!ra:.!‘nreqochn'g
that the Kingdom of (raq may be admitted as a member of the League of Metwos, m
sccordance with the Lerms of Article &, paragraph 2, of the Covennnt of the Leagua of Netieas,
together with an explacetory memornndwn which torms the emclosure in Lhat letter, and a
copy of the Declaration of Gearamtees farnished to the Council, which is an enclosure to the
memorandam.

The original of the Declaration of Guarantees was sent to you im Foreiga Office letter
No. B 3102/9/93 of June 27th.

3. Sir Johs Siroon will be grateful Lo you if the request of the Iraqi Prime Minister may
be placed om the Agenda of Lhe wext meeting of the Assembly of the League, and it that
®3ay, in the meantime, be beought to the notice of States gmbuso( the Leagve of Natioas
10 accordance with Nary Pasha’s desire.

. (Signed) G. W. RAEnoeL.

Sertes ¢f Lesguwe of Hatloms Pudl)

VIi. PORITICAL.
1932, VII. &

S AN 158 F THRA (L)Y AT temn. A Craechamg

2. LETTER, DATED JULY 12vu, 1932, FROM TIIEB PNIME MINISTER OF 1 X

Baghdad, July 121k, 1992
Teo the Secrctaryg-Ceneraf.

I have the honaur to request What the Kimgdom of fraq may be adinilled a8 2 Mem
of the Leagoe of Nations, in accordance with ke levma of Articke I, garagreph 2, of
Covenanl of Lhe League of Nalioas, and Lhat Lhix request may be placed on the Agenda
Lhe mcxl mocting of Usc Assesubly of Uhe League. . 3 i ;

The Gevernsacat of Jeaq 3 prepared Lo (he conditions laid dewn im Article
paragraph 2, of the Covemanl, and Lo carry oul all the obhgalions iovolved in merabers!
of the Leagoe. .

The Governmesl of lraq will send cepe tolives cmp
cxplanalicas Lo the Assembly. la Lhe mesalime | have the b to enclese o wmens '
giving informatian on Lhe poinis which arc wrsally coasidered by the Assembly im connect
wilh Lhe admission ef new Members Lo the League. )

IL is reqoested Lhat Lhis spplication may be browght wilhoul delay Lo lhe hasviedge
all Slates Mcmbers of the Lesgue.

{Signed) Kouny Sa'ie,
Prime Minisler of ireg.

3. MEMONANDUM FROM THE [RAQ! GOVERNMENT.

Baghdad, Jely 12th, 1902

1 Iaqwumdthkﬂmiadm“hkﬂi&.ud&ew“m
rcuched s stege of developmenl where their exislonce e im ewl smetions could
isionally receguised ject Lo Lhe rendcring of sdminisiralive advice and assistas

a mandalory unlil snch Llinse ea Lhey were able to sland alonc. .

Tho mandale for [raq was entrusted to Il Britammic Najesty by Lhe principal All
Powers ia Apsil, 1920 ; but the normal conceplion of a mandsle psoved to be insppropri
in the case of ea i i lomolmﬁm'w Tv:.l'::c_lmpm
ndepcndence which Lhe {roqi Stete hed even - d
Usited Himgdom sad frmq were sccordingly placed upen a treaty basia in 1922, and U
baws wes a by Lhe Council of iho Leagwe ol Netivas by Lheir decision
Scplevaber . 1924, as giviag cflecl to the provivwoms of Arixcle 22 of

2. Subj to the fmilalions imposed by Lhe Angle-l1meq Tresty of 1922, 1
was mgnaise':dun:’hﬂy uﬂw-’-‘ u-w.-ﬂ.&_mm-ﬂ-unhtad
independent sovertign Slate. guidmg peincipte which inspired the Treaty of 1922
subsequent Lreaties between (he Unided Kingdom amd lraq, and the aim w 1he
Governmenats have from (he fivst sel before Lhemaelves, have been the eslablabment at
eurlicst possible dete of a folly imd U Slate, animaled by the spiril of Lhe Coven
and it Lo astzmnc nol only lhe privi bul alsn the respensibilitics mvolved im edmim
to the Leagwe of Nations

3. Wilth this end in view extesmal mandatory contrel was progressively reduced and
[raqi Government assumed year by year am lncmul_g_mlwmo(mpuﬂlh'ly.w
ition was reached Lhat lraq was virluafly goverming itsell, snd the Government of
nited Kingdom were salisBed Lhat the cowmlry hed no fmthor need for the advier
savislance of a mandalory end, im the words of Article 22 of Lhe Covenant, wua “ able
stamnd alome .

d. Their view that freq was fil lo::—upcih;u:sl:.uly o:(m;umt.ed&t:yu
Government of the Uniled Kingdom le Counci . gue alions.
meeling in Seplember, 1231, Lhe Cownci!, however, decided Lhat before the mamdal
regime in Iraq could be Lermin that counlry must be shown to satiefy certain de fi
condtions, of which Lhe Mrst were -

fa) it evust have a seitled Govermweent and ea sdmmistralien cupable

mainlaining the reguiar operation of essenlial Gowermanest services; |

(3) 1t momt bc capable of intainimg #s lerritosial inlegrity and polit
ence ;

{c) It rowt be able Lo mmintain Lhe pubbic peacs throughoul Lhe whole terrile

5. The question whelher these conddioms, lmon‘eolbe‘n ?ulﬂl&d by the Coue
were fulkBed i Uie case of Iraq, was subsequently made the subject o% o ne:thmge“n‘nu..s
hy (be Permament Mandalex Comminaion, and i Lhe light of Lhe fa reporl aube
by Lhat bedy, Lhe Council, an Jamsary 28U, (712, dechared .!.sc.ll preparcd in primciple
prasnunce the Lerminalinn of Use mandalary regime upon the adrission of fraq ta the Les,
af Nations, provadad Uist (g shaald in the meanlime Nave _al.mlvl'ulo underlaki
belars Lhe Caaneil. (Ne nalnre af whicl were spevificsd i the Councl's decision
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was appraved b{ the Council s ils Resolulion of l{ay 19th, 1932, and whicli das heen signed

and ratsfied by lrag and deposiled wilh (he Secrelary-Gencral.  The text of Lhis Declaralion
is snnexed Lo the presenl raemorandam.

7. Upan the admission of lraq ta membership of Lhe League of Nations, the Trealy of
Allfance belween Iraq and the Uniled Kingdom dated Jumo 30th, 1930, will enler iato

tiom. AL Llha request of Lhe Leagne Comncl, the Permaneat Mandates Commisss
also examined lhis Tsslrument, aad reparted that Uhe obligations enLered inla Ltherevnder by
Iraq Lowards the Bniled Kingdom would not infringe the independence of the acw Stale.
The Cowncil doly took mole of this opinioa at ita meeling on January 28Lh, 1902

8. It follows from the foregoing information Lhat, upon Uie admissian of fraq te
rmembership of Lthe League, Article 22 of the Cavenant will automatically cease to apply, all
extereal contro? will be withdzawn and [raq will be fufly self governing.

9. The kamgdom of [raq has already beea formally recognised by Lhe following
Governmeats, who have either diplomalic or comsular representalives in Iraq :

Belgiam, the United l(ir&dﬂn. Czechoslovakia, Denmark, BEgypt, France, Germany,
Greece, Hedjaz-Nejd, laby, the Netherlamds, Noxway, Persia, Poland, Sweden, Turkey,
and the Uniled States of Amesica.

The kingdom of [raq has also conclnded on ils ewn Behalf several ireaties of setllemcnl

aad triendship with loreign Slales, aad aceeded Lo Lhe Pact of Paris for Lhe Nenunciation of
War.

10. The formn of government established in lraq % & Conslitutional Manarchy wilh
Mimisters responsible to a bi-cameral Parfiament. Parliamentary gavernmen, in its present
form, has been @ existence in [raq simce November, 1925,

11, Iraq posseses well-defined fronliers with all limilrophe Slates. Certain doubts
haviag arisen, however, regarding Lhe preciee deflniliom and applicalion of (e lrontier befwees
Iraq and Syrsa, it was egreed (o refer the matlers in dispute lo the Council of Lhe League of
Natioms, and Lo accept the decizion of that body as fimal

12. The Declaration referred to in pasagraph & above ensures Lie ful observamce af
all interustioast engugements assamed by the Ingi Government or by ibe Goversment of
the Unmiled Kingdom ow beball of inng

13. The kingdom of lraq possesses w0 navel forces. Its amy (mcduding a small air
(orce} has a tetal strength of approximately 10,500 men.  Tls stremgth is nat i excess of that
required Lo mamtain intersal order and the Y mint del The army docs
not possess any of the more ful modern weapons of altack.

The kingdom of Iraq is pm by ils adbercace Lo the Pacl of Paris never Lo resort Lo
war a3 an instcument of natiomal pohecy.

1L is the intention of the [raqi Gevernment Lo accede as soon as posaible o the Conveatiou
selaling to the swpervision of Lhe international trade in arms and amrewnition and
imapleraenis of war sigwed at Geneva om June 17th, 1925, and at Lhe same time 1o assume

in respect of Iragi Lerrilory the same underlakings as thase set forth m Lhe first paragraph
of Article 28 ol.mat Convention.

4. DECLARATION OF THE KINGDOM OF 1AAQ, MADE ATBAGHDAD ONMAY 30mu,
1932, ON THE OCCASION OF TIIE TERMINATION OF TUR BIANDATORY
REGIME IN TRAQ, AND CONTAINING THE GUARANTEES GIVEN TO THE
COUNCIL BY THE TRAQ! GOVRIINMENT.

Cauarren L.
Avlicle 1.

Prelection The stipalalioms conlained in Lhe present chapler are recognised

of Minorilics. as fundamental laws of [raq, and =0 law, regulalion or official adlion

shall conflict ar interfera with Lhese slipulations, nor shall any law, regulatian or official adlion
Dow or in Lha (uture prevail over them.

Aclicle 2.

l.  FuR and complets proteclion of %ife and kberty will be assured Lo all inhabitants
of feag withoot distimction of birth, natwnalbity, language, race or eeligion.

2. All inhabstanls of Irag will be enlitled 10 the lree exercise, whelher public ar arivale,
of l'lg;aeed, celigion o beliel, whose praclices are not incoasistent with pubE:oréa or public
weocaly.

Acticte J.

3 i i i 6ih, 1924

Olfoman subjecls habitualty resident in Lhe territory of Iraq on Aogust Glh, .

e deewscd lo have acquired om Lhal dale Iraegi nalicuakity Lo the cmcltmm“dol‘:]du
natsanality m accordance with Arlicle 20 of Laussnne Pescs Trealy a

condilicas laid down in Lho Iruqs NatiomaliLy Law of Oclober 3th, 1924

Avlicle 4.

1. Al Traqi maliomals shall be equal before the taw amd shall enjoy the same civit
potitical righls withowt distinclion as Lo ruce, langeage or religiom. ) .

2 The clectorul system shall guarantec equilable representation Lo racial, refigious
lingwisti: mimorilies ia lraq. )

- .. S H Iraqi asti

J.  Dilferences of race, language or religion shall nol prejudics any :
matlers selaling lo the eajoyment of civil or politics! rights, as, for ‘,"'u:":": e
public employmenta, functions sad homours, or the exercise of professons

s i i i natienal of (]

4. Ne restriclion will be impescd on the froe use by amy Iraqi nalienal
in privale mt ,m ce, i religion, m the Press or in pubbeations of any
or at public mcelings.

5. Nelwilhstanding the eslablishment by the Iraqi Government u‘llhlllioq IGI Lhe
lan >, and nolwilhstandsmg the ial asrangements Lo be made by the pos. i
a Arlicle 9 of Lhe preseat avalion, 'e‘.rding the wse of the K.'hu 8 )
langwagcs, adeqaate ws will be given 10 at [raqi sationals whose mol! - m.::':“
the official language, for Lhe wse of their langusge, cilher ovally or im wriling,
conrts,

Arlicle 5.
2 >3 - T - - - . .~ -'l n‘.w ‘u
Traqi mationals whe belong Lo racisl, religiows or In_pa{umummm_

lrmhue:lt and eecurity in law and in lact s olher Iraqi astionah. Im p-rbo:::‘:ol.:y‘
have an eqeal right to mainlain, and comteo 1 4t ther owa cxpuad o('ha o
in the fulure, charitable, religious social imstituliens, echools em e st
establishmentls, with 1be right to mee their owm lenguaga and to exercise the religio
Lhercin.

Acticle 6.
The tragi Goversment endertales to Lake, s regards non-Mosbera maimorities, in
-se.-eam;-!i:ir family law and p § etatus, sren permitting Lhe scitiement

questions ia aconrdemce wilh lhe customs amd weage of the comraumitics to which
i s -

mmo,nn Traqi Govermment will sommunicate to the Cownmcil of the bng':; of Ra

informalien regarding the manmer in which these messures bave been executed.

Avlicle 7.

. 3 facilities
[. The lraqi Governmemt underlshes to gremt full protection,

eulhorisalion to churches, synagogues, cemclerics and olher refigous e;‘i“:"; "

charitable works end pioons fo Liona ef minority rekgiows cormmumlies €x g

Ty g vshi ils, in
2. Bach of these commeunities shall kave Lhe right of establishimg cowacils,

adminisleative disiricls, competent to edmmimisler pious (owndaliens awd ¢hrghbl'uuﬂ
These councils shall Se competent Lo desl wilh oallection of incoms mil.h Prascpie
and Lhe expeadilure thereol in accordance with the wishes of Lhe denoc ovu'- cu
in usc g Lhe ity. These communilies shell atso undertaka the pre-Hn
the property “"7*."‘. in eccordance with law. The councily refessed Lo above
the aupervision of the Gevernment.

3. The Iraqi Gevernment will nol refese, Soc the kfmﬁonolmrtﬁa;:j'ﬂo‘i’:l
instilutions, any of the wecessary [acilities which may be guarsnieed lo exiting
ol Lhat nmelare.

Articte 8.

5 . scle i ich are vesm
I. In the pablic educstional system im lowns and districls in whic "
considerable pm;:!liﬂ of Iraqi natimals whooe mother tangwe is not ‘:‘::"‘,".':,_ o
the traqi Govermment wilf :&e provision for adeqeate lacilities for 'M Lhe rmedi
primary schoolk imstruction shall he given to Uhe children of suck natianals throog™ Lhe faes
of Lheir own Sangusge ; it being understosd thal Lkss provision d“;;d .CI Is
Government from making the leaching of Aradic obbgatory s the .

L. > . H [ Irogqi nati
2. In towns and districts where Lhers is a coasiderablo proporlien o
belonging Le racial, religious or linguistic raimorities, these mimorilies b":" bevi;:;:lit
equitable sheee in the cnjoymecnt and application of seavs which vllﬂyni ,P““d‘ﬁu
public (weds underthe Slate, municipal or alher badgets for edacational, religrows
PrTRAsES, -
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I.  [raq undertakes that in the liwas of Mosul, Arbil, Kirkuk snd S*imni", the
official tangwege, side by side with Arabic, skall be Kurdish im Lhe gadhas in which Lhe
populalion (s predeminsatly of Kardish race.

1= the qadhes of Kiln and Kichuk hawever, in the lwa of Kirkuk, where a comsidersble
peri of the popualion i of Tercomar race, the oficisl langusge, side by side willy Arabic,
<hall be cithes Kwrdish or Turkish, .

2. lraq underlnkes Lhol i Lhe eaid 1;‘"“: Lthe officinls shall, subject e justiBable
exceplions, have s cospelent knowledge of Kurdish or Tarkish as the case may be.

J. Although i Lhese qadhas Lhe criterian for (he cheice of ollicials will be, as in Lhe rest
ol Iraq, efliciency end knowledgr of (he langwage, ralher tham race, Iraq andertahes (Bal the
afliciats aliall, 3y hitherta, be sebecled, s far oy prssible, from g [reqis [rom one or other
of lthese qadhaa.

Artice 10.

The Ripuletians of Lhe ing; articles of this Declaralion. eo far na Uey affect perscas
lselomging to racial, religions or inguistic minordtics, are declared to crastitule ebligalions of
inteynalional comcerm amd will be placed wnder the gearantee of the »
No wodificatinn will be made i Lhern wilhoul the nnzol of @ mejerily of the Cowncil of the
lLeagoe M“Nala'on&

Any ember ot the [eagme represcnted on the Comncil shall bave the right. lo being to
the stteation of Uhe Counci) any infraclion er dongrr of infraclion of say of lheie slipulatsons,
and the Council may Lhereapon Lake such mensnres and give such directions as % smay deem

proper and cffective in Uhe circomslamces.
w2  Any diference of epinion as to quests thorloctuiﬁgoﬂoﬂleﬂnrlidqbdm
o-l.lz(,‘oucillhﬂbehdd(nbe-dkpd.e

fraq and any Member of the represeried

of an inlesmalional chercter under Arlicke 14 ol the Covensnt of the Lesgue of Nalioma.
Any such dispute shall, if Lhe alher Ly lherelo dessands, be referred to the Permanent
(aurt of Infernational Joslice. The decintom of the Permanent Courl shell be final and shall
have the same force and ellect oa an award under Arlicle 13 of the Covenant.

Caarren [1.

Articte 11,
Bfesd frvorired 1. Swebjed to rra'ptocil!. {raq underlskes to granl Lo Members
senfion Clonse. of the Leagwe most-fa toa Lreataneat for @ period of tem

a
years from Lhe dale of ils admission Lo raembership of Lhe League of Nations.

Nevertheless, shoald mcanures taken by any Member of the Lesgee of Nations, whelher
soch mraswres are in Sorce al Uhe tbove-mentlinncd dele oe are takem dvvmthe peried
enalemplated in the edt p.nT-pl, be of such a nalure es to dislurb Lo detriment
of traq Lhe halasce of Lredc belwern raq and Uhe BMember of the League of Nations in queslion,
hy serionsly affecling Uie chief exporis of iraq, Ihe latler, in view of ita speciel situation,
rescrves Lo rdself the righl to eequest the Member of tha League of Naliouns concerned %o open
acgotiations immediately for the of vesloring the balance.

Showld an t nol be reached by megotiation wilthin three monlhs from its request,
Ir3q dechares Lhat i will consider itsell a8 fromal, wis-d-vir of the Member of the League in
queslina, from the abligation lawd dows in the first sub-paregruph above.

2. The enderlaking contained in pacagraph 1 above shall wot apply to any ad
which are, or may in lhe fulire be, accorded h{ Iraq (o any adjacent country in arder to
facdilate fromlicr traffic, or Lo these vesnlling from & Customs umiom conchoded by Iraq.
Nor shall the underlaking apply Lo any special edvaniages i Customs malters which fraq

may graal to the preduce or menulacture of Terke or of any counlry whose Lerri
was im (9t4 w incheded in Lthe OU Esmapire in Asia. aid -y
Aeticle 12.
Jodiciaf A wniform of justice skall ba applicable ta all, Erag
Orgeaisation. and forcigmers skke. U shall be such as efectively to ensure

trolection and (ull exerciar of their sighls beth (o [areigners and Lo nationabs.
The judicial spstem al peescnl in fnrce, snd hased an Arlicles 2,3 and 4 of Lhe Agreement
\wecn Lhe Maadalery Powes and Iraq,signed on Marchdth, £, shall be maistaimed lora peried
9 yeary from the date of the admisaan of frng to racmbership of the [ € of Nations
\ppoimtments Lo Lhe posfs reserved for foreign jurinls by Aclacle 2 of the said Agreement
made by the (raqi Government. Their helders shall be foreiguners, bol scrcled
linclinm of nalionalily ; they mesl be Tully qualified.

\

Arlicte 13.

trdermntienal lraq comssders itsell bownd by ofl

Conmentians. aad canventions, both general -"{W
parly, whether by ds ownm actien or by that of the Mandstory
Subjerl Lo any vight of denundatinn reovided for thereia, such o
shall bc respected by [raq theughout the period $oc which Lhey

Ariicle 14.

Acpuired Miphls end traq, taking note of Lhe reselulion of
Finanoiet Odligntisns. ol Nalions of Sepleraber 15tk 1995 -

L. Ideclares thal all Aghts of whatever nature soguired bef

mandalary mrgime Iy fdividnals, associaliona or juridical persan

2. Undertahes lo respect and belfil sl finaocaal obligutions o

an Iraq’s behall by the Mandalocy Power during Lhe pessod of the

Avlicle 75.
Freedsa Subjert le such measwres ag mey be ea
of Censchexace of publkc erder and mocality, lraq wnderlal

Uhroegheut ils Lerritory (vecdomt of comscirnon sed worship an
refigiaus, educalineal and medical acliviliea of religioss missi
whalever the nslionafty of Uhnee mimsions or of Uhesr reembers.

Artiele 16.

Final Clewse. The provisiens ef the present chaple
talerealional w. Asy Member of Lhe Leagwe of Nations
Lhe Council Lo any infractson of thess provisiens. They may o
agreerment between Jraq aad the Council of the League of Natioas

Any differcnce ol opinon which may arise bet ween lraq and an
Nalioms ceprescnted om the Cowucil, with regard o the -kuzuuu
23id provisioms, shall, by an application by such Mcsaber, sub
Permaaent Cowrt of Intcrmetional Jostice. bl ol

The unders: K sothorised, accepls en sl of fraq, ¢
above provisions, Mbq‘m declarsbion previded lor by the resols
League of Nations of May 19th, (932

Dons al Baghdad e this Whirticlh dey of May 1932

ia a singlc copy which shall be depasiled in the arclives of Lhe Se
Nalioas.

(S
P
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ADMISSION OF NEW MEMBERS TO THE LEAGUE OF NATIONS
KINGDOM OF IRAQ

Report pr;esented by the Sixth Committes of the Assembly.

Rapporicur : H.E.M. fnvmcz ( Tugnalavia),

The Bixth Oommittee has taken note of the report of the Sub.Committee which was
instructed to consider the application of the Kingdom of Iraq. The Bixth Committee
approves of the report and unanimonsly recommends that the Assembdly ahould admit the
gmgdom of Iraq to the League of Nations. '

Iraq, whoee application for admission the Sixth Committee has been requested to
examine, is the first of the territories referred to in Article 22 of the Oovenant that the
Council, after having heard the advice of the competent organs of the League, has thonght
tit to be emancipated from the mandate syatem in accordance with the general rules
applicable in that connection.

The Oouncil made the termination of this system in Iraq subject to two eonditions, the
tirst of which bas alrendy been fulfilled : Iraq had subscribed to a declaration whereby it
enters into the undertakings required by the Council in regard to the protection of minerities,
the economio system, judicial organisation, international conventions, acquired rights and
financial obligations, and freedom of consclence,

Admission to the League in accordance with the relevant provisions of the Covenant
is the second condition demanded by the Council for the termination of the mandate 8ystom
in Iraq.

Iz:l acoordance with precedent, the Sub-Committee has based its examination on the
Questionnaire that has ordinarily been employed for admission of new Members. The
questionnaire is as follows:

1. Is the application of the Kingdom of Iraq for admission to the League of
Nations in order?

Is Iraq recognised de jure or de facto, and by what States!
Does the country possess a stable Government and fixed frontiers?
It the country fully self-governing?

6. What have been the acts and declarations of the Kingdom of Iraq with regard
to
(a) Its internntional obligations;
(%) The regulations of the League concerning armaments?

Several of the points in this questionnaire have already been discussed at length in the
emiru of the Council’s enquiry with regard to the termination of the mandate system
{n Iraq.

'r?: the tirst question the SBub.Committee replies in the affirmative.

In answer to the second question, it states that the Kingdom of Iraq bas already been
formally recognized by o considerable nomber of countries. It has ncceded to the Paris
Poct for the renunciation of war.

To the third question the S8ub-Committes replies {u the afflrmntive.

\With referenco to the precise definition and delimitation on the ground of the frontier
between Iraq and Syria, the Committee has noted 2 declaration by which the Iragi
Government confirms that it will, for ita part, accept as final such decizions as the Council
of the League of Nations may reach in accordance with the procedure instituted by the
Council’s decision of December 9th, 1831, at the request of the British and French
Governmants.

The reply to the fourth question is in the affirmative.

As regards the lifth Tuation, the S8ub-Committee has noted the letter from the Prime
Minister of Iraq dated July 12th, in which the Iraqi Government states that it is prepared
to acoept the conditions Iaid down in Article 1, paragraph 2, of the Covenant and to fulfil
all the obligations which membership of the League irmplies.

With reference to the regulations of the Leagus concernlng srmaments, the Sub-
Cormmittee hos noted the report of the Permanent Afvnory Commigsion for Military, Naval
and Alr Quessfons, which {s appended to the pressnt report.

(OR IRAQ 29~ 7-92 ; 18113 D.HA =8 U L= 0012024566216:8 7
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T By order of the “resident of the
; dssembly of the Lesgue of Jations emd in
> confirmmtion of my telegram of to-day's date, .
1
) I have ths honour ts infora Ygur Exasllency I have the homour to acknowl
<C
< that, at its meeting an the 3rd of Qetoder,
~ of your letter dated the drd October
= the Asseably of the Lsegue deelared the 4 ’
Kinglom of Iraq a mezber of the League of you kindly fnformed me that the Assemd
” Nations.
<t League of Hatioms, at its meeting on
. I have ke homour to be, ’
a
- 3tr, declared the Kingdom of Iraq 2 member
o Your Excellenoy‘s obedient Serveamt:
> I have the honour to be,
o~
i s = .
o = Str,
o~
c% Secretary-general. Your obedient s
S
-
& ¥

His Zxoellenocy
Yafar Pashs al 4Askeri,
Jdintistar o Foreilgn Affairs,
BAGID 4D, Iraq.

The Secretary-General,
League of Rations,

Eeneva.
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SCR 688: A CASE FOR UNRESERVED ENFORCEMENT!

Security Council Resolution 688 was initially hailed as a breakthrough in
international humanitarian law. However, unless corrective measures are taken promptly,
Resolution 688 risks becoming a mockery of this law and a discouraging example of the
inability of the United Nations (UN) to recognise and bring to bear comprehensive powers
entrusted to it. In Resolution 688, the Security Council

"5.  Requests further the Secretary-General to use all the resources at his
disposal, ...to address urgently the critical needs of the refugees
and displaced Iragi population; "2

Iraq rejected Resolution 688 immediately, citing derogation of its sovereignty. As
the Government was anxious to ensure that foreign troops would leave its soil, it agreed
to consider a plan under which the UN would provide humanitarian assistance to the Iraqi
population.> This plan was negotiated in the form of a Memorandum of Understanding
(MOU) which was signed on 18 April 1991 between the Government of Iraq and the UN,
The MOU was created in addition to Resolution 688. In retrospect, the MOU may have
undermined the resolution.

The MOU opens with the Iraqi rejection of Resolution 688, This rejection
legally sets the tone in which the UN humanitarian programme was implemented.
Moreover, as an agreement between two parties, the MOU required the consent of both;
the lack of consent by either party could render the MOU meaningless. Since April
1991, the UN inter-agency humanitarian assistance programme has been based on the
MOU and as such, it has functioned with the "agreement[,] cooperation” (MOU, para, 4)
and good-will of the Iragi Government, a situation which is far from the letter and spirit
of Resolution 688, The renewal of the MOU on 24 November 1991 further weakened
Resolution 688.

The UN humanitarian programme has encountered numerous obstacles resulting
from Iragi non-compliance with terms as agreed in the MOU. In particular, the UN has
had difficulty establishing sub-offices and humanitarian centres (UNHUCs) and receiving
the Government’s promised Iraqi Dinar one million per month in support of the

' The views express in this paper are those of the author and do not necessarily

represent those of the United Nations.

? In addition, paragraph 4 of Resolution 688 requests the Secretary-General to
"pursue his humanitarian efforts in Iraq." Paragraphs 2, 3 and 7 provide for
corresponding obligations which are also binding on Iraq.

3 AC 2 AATNIATEIeas fac 6k o - %28 4 o  mon o
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humanitarian effort. The circumscribed role of the UN guards,’ the UN’s inability to
effectively prevent, neutralize or obtain a lifting of the internal blockade against the
Kurdish region and the UN’s inaccessibility to marsh areas in the south, attest to Iraqi

disregard of its obligations under 688, They demonstrate the vulnerable position of the
UN.

Did the MOU weaken the practical impact of Resolution 688? The conditions
created by the non-enforcement of Resolution 688 and the conditional character of the
MOU establish the basis for legal contention which could favour Iraq before a tribunal.
Although the MOU is not a Security Council document, it provides the modus operandi
for the humanitarian programme envisioned in Resolution 688. It could be argued that
the application of the MOU, at the expense of Resolution 688, has established a precedent
under which the international community has tacitly accepted the Iraqi rejection of the
resolution, at least for the duration of the MOU's validity,® Adding to the legal
acceptance of the MOU is the inclusion of its terms not only in the Secretary-General’s
Teport on the status of compliance by Iraq with obligations placed upon it under Security
Council resolutions (S/23687),” but also in Security Council resolutions 706 and 712 in
which the MOU is referred to both directly and indirectly. A practice which remains
unchallenged can, by establishing a precedent, become legally binding.®

The UN inter-agency humanitarian programme has encountered operational
difficulties in Iraq. As the programme is the responsibility of the Under-Secretary-
General for Humanitarian Affairs, the Office may wish to consider several options.

1. The UN could offer to renew the MOU for a third six-month
period with consequences as enumerated;

2, the MOU could be allowed to expire on 30 June 1992, thereby

requiring the unreserved application of Resolution 688 as
was intended: or

x| an entirely new legal instrument, without the constraints

* The mandate for the guards was negotiated to provide protection only for UN
personnel, property and humanitarian supplies.

* The Office may wish to avoid giving the impression of admitting the rejection of
Resolution 688 by stressing Iraq’s undisputable obligations in international law under 688,
and to that effect, use language reflecting the fact that Iraq has yet to comply,

L according to the Memorandum of Understanding, the establishment of the _
ITnited N atimame hitestmee e ot &
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of the MOU, could be negotiated,

The third option could be difficult without political will but it would be one means
of insisting on the full application of 688 and address the evolving situation with
flexibility. The second option is a bold step and would also require considerable
commitment on the part of the Security Council and the UN, but it should solve many of
the problems the UN has encountered, Through either step 2 or 3, the UN could redress
the legal uncertainty which has been created and provide for a more effective
humanitarian programme through the transparent application of Resolution 688,

The MOU was conceived as a means of addressing a situation which required
immediate action. As such, it broke the impasse created by Iraq’s rejection of Resolution
688. The factors and constraints which led to the formulation of the MOU must be
appreciated. In light of the experiences of the past twelve months, this Office may wish
to re-think not only the limited usefulness of the MOU, but also its links to security
concerns,

On 30 June 1992, the MOU will expire. The guarantee of protection provided by
the Combined Task Force, based in Incirlik, Turkey, will also end. Should the guarantee
not be renewed while the MOU is extended, the burden of the UN to provide
humanitarian assistance and provide security assurances for the Kurds and other
vulnerable groups would increase considerably, Should the Combined Task Force
withdraw, peace-keeping forces, rather than UN guards, might be required to avert a
repetition of the events of March 1991. Without the guarantee of protection, the MOU
would not suffice to allow the UN to carry out its humanitarian mission in Iraq. The UN

cannot assume that the Combined Task Force will necessarily remain in place indefinitely.

Even if the Force's mission were extended an additional six months, a renewed MOU
would not provide a solution to the longer-term problems facing the UN in Iraq.

The restitution of Resolution 688 may well be the most sound legal basis for the
continuation of the UN’s operations on the scale currently made possible by the presence
of the Combined Task Force in northern Iraq. Resolution 688 would also allow the UN
to address the needs of the Shia population in southern Iraq which equal the needs of the
Kurds in importance but on account of Realpolitik, are conveniently not discussed,

The Security Council empowered the Secretary-General to use al] "resources at
his disposal.” However, given the plethora of potentially relevant texts (of which a
compilation is suggested), it is uncertain whether all applicable resources are really
known or fully understood, much less brought to bear.

A renewed or renegotiated MOU may serve to worsen the position of the UN and
in effect, if not in law, further undermine the exercise of its obligations in Iraq,

0012024566216:811
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On the Legal Status of UN Becurity council Resolution ¢gg 2

Security Council Resolution 688, some argue, is less binding than other Security Couneil
resolutions. The "Security Couneil’s decisions are binding upon all UN Members," however. !
Although it is difficult for the international community to enforce Resolution 688, it is not to be

» Such as boycotts or
the use of force, may be required. According to the UN Charter (art. 39ss), the Security Coun-

cil "shall determine the existence of any threat to the peace, breach of th
aggression and shall make recommendations, or decide what measures shall be taken" based on
Chapter VII, (Appropriate measures can also be based on other chapters.)

VII. The Security Council, in invoking "its duties and its responsibilities under the Charter of
the United Nations for the maintenance of international peace and security" and making reference

to the non-interference principle espoused in art, 2, paragraph 7 of the Charter, called for direct
action on humanitarian grounds.

The Security Council States “the need for equitable distribution of humanitarian relief to all
segments of the civilian population through effective monitoring and transparency; .
regard Resolution 688 (1991) and in particular the importance which the Council attaches

The French co-author of Resolution 688, Professor Mario Bet
8s to the binding character of Resolution 6882 He stateq:

"... pas plus que la loi interne n’egt moins obligatoire dy fait qu'elle est
rararent votéae par un pariarent unanime, |a résolution dy Conseil de
Sécurité (sous résarve de ["accord des cing merbres PENTENENtS) n’est pas
moins obligatoire au fait de I"opposition de certains Etats. C’est le cas
de ia résolution €88." (Ibidem)

The language of Resolution 688 makes [t g mendatory resolution as Is, for
exaple, Resolution 887 (the cease-firg resolution),
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US Policy Toward Iraq and the Role
of the CCC Program, 1989-90

Lawrence S. Eagleburger

Stalement by the Daputy Secretary of
Staie befors the House Committee on
Banking, Finance, and Urban Affairs,
Washington, DC, May 21, 1992.

r. Chairman and members of

the committee, I plan this

morning to do my best to set
the record straight on the US
Governmient's policy towsrd Iraq
during the istter half of the 19808 and
in 1990 and to place in context the role
of the Commodity Credit Corporation
(CCC) program. I intend to make clear
that the Administration followed &
prudent policy toward Iraq at the
time—including the mansgement of the
CCC program—even though we, and
other governments, were ultimataly
unable to restrain Saddam Huasein.

In explaining UB policy, I also plan
to address many of the factual and legal
misstatements currently being put
forth by members of this committke.
Quite frankly, the selective
out of context, of classified
has led—knowingly or o
distortiona of the vecord, half
and outright falsehoods, all combined
inta spurious conapiracy theories'and
charges of 2 “coverup.” For th
interested in the truth, let me make the
following 10 points:

First, neither the Agriculture
Department’s investigation of the
Commeodity Credit Corporation

nts

program, nor the US Attorney’s
investigation of BNL [Banca Nazionale
del Lavoro}-Atlanta has, to date,
established diversion to third countries
of commeodities sold to Iraq or Iraqi
misuse of the CCC program to pur-
chase military weapons,

Second, we have found no indica-
tion that the State Department had, in
November 1989, or has, today, specific
evidence that such diversions ocourred.

Third, neither the criminal indict-
ment handed down in Atlanta in
February 1991 nor the May 1992 ples
agreement of a UB exporter to Iraq
contain evidenee of or allegutions that
C teed commodities for Irag
were diverted to other countries or
usad for military purposes.

Fourth, approximately 930% of the
$5 billion in credit extended
to Iraq between 1983 and 1990 for the
purchase of US tural exparts
waa provided prior to F'Y 1990 and
received broad support among Mem-
bers of Co and by American
farmers and commodity groups.

Fifth, CCC extended only one
tranche of $500 million in credit
guarantees to Irag in F'Y 1990. Of thia
$500 million, over 20% of it did not
bacome effective bacause of the Gulf
war. Moreover, the remaining $382
million represents an official liability of
the Government of Irag. UN Security
Council Resolution 687 provides that
Iraq’s repudiation of its foreign debta is
null and void and demands that Iraq

adhere to all of its obligations. The
Administration intends to assert claims
against [raq for any amounta that the
US Government is required to pay on
CCC guarantees.

Sixth, shortly after the US
Attorney’s office in Atlanta initiated its
investigation of Banca Nazionale del
Lavorv, Agriculture reached an
agreement with BNL that BNL would
not participate in the CCC program for
FY 1990. Accordingly, BNL was not
sssigned any of the $302 million in CCC
credit guarantees extended for agricul-
tural exports to Irag in FY 1990 and
will not receive 1 cent in US taxpayer

CCC extended the $392 million in
credit guarantees, Iraq actuslly msde
hard eurrency payments of approxi-
mately $847 million. Thus, despite
coneerns about Iraq’s ereditworthiness
there was a net reduction in CCC's
exposure with regard to Iraq of about
$455 million,

Elghth, the October 13, 1989,
memorandum, to which members of
this committee have repeatadly
referred in making certain charges,
merely speculates about allagations on
Iraq's use of CCC guarantees. Most of
the allegations in that memorandum
have not, to date, been established.

Ninth, the suggestion that the
Administration has sought to “cover
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up" its policy toward [raq is aimply not
true. Few US Government policies
have been 20 carefully and a0 exten.
sively examined by the Congreas and
by the media as this one. To this
committee alone, the State Department
has provided over 4,000 pages of
documenta at a coat of aver $100,000 in
employee hours. Other agencies have
provided large quantities of documents
a8 well.

Finally, the State Department has
been to turn over additional
documents. However, in light of the
knowing and unauthorized disclosure of
classified materials by members of this
committee, the Administration detar-
mined last week, in accordance with its
obligations under Executive Order
12856, not to permit further release of
documents until it receives appropriate
assurances from this committee
regarding the storage and protection of
such materials. Failing such assur-
ances from the chairman, the Adminis-
tration is prepared to make available
appropriate documents to the Speaker
of the Housa or to members or commit-
tees that he might designate,

1 will now turn to a discussion of US
poliey toward Iraqg, the role of the CCC
program, and the specific questions
posed by this committee.

US Policy Toward Iraq |

During Iraq’s 8-year conflict with Iran,
there was broad bipartisan consensus
in this country that an Inﬂ:i:fut at
the hands of an extremist would
be disratrous for our interests in the
region. Many of our allies, 23 well as
the Gulf statas themselves, shared this
view, Although US policy on the war
was neutral, theve was 3 subtle leaning
toward Iraq in public statements as
well as in selected other actions but
without any provision of weapons or
wespona systems to the Iraqi Govern-
ment.

. With the end of the [ran.Iraq war
in'the summer of 1988 and by the time
President Bush took office, Iraq had
emerged as the preeminent military

power in the Parsian Gulf. The Admin-
{stration promptly undertook an
extensive review of US policy in that
region, inchuding US poliey toward
Iraq. The key issue was whether US
interests in the Persian Gulf remained
vital in view of the ehanged strategic
environment there and, if a0, whethar
the existing investment of American
power and diplomatic influence in the
region reflected that importance. We
concluded that access to Persian Gulf
oil and the security of key friendly
states in the area were, in fact, vital to
US national security and that we were
committed to defending those interests,
hopefully with the support and partici-
pation of our friends in the region,
Western allies, and Japan.

With regurd to Iraq, the Adminis-
tration recognized the difficulty of
developing s cleareut policy. On the
one hand, it appesred that Iraq had
made 2 consmious decision to moderate
its behavior since we had normalized
relations in 1984, Iraq had, for ex-
ample, redusced its support for tarrorist
groups and had, in fact, expelled the
Abu Nidal Organization from its soil.
Moreover, Iraq possessed significant oil
raserves, was a major oil producer, and
was increasing its supply of oil to this
country. Post-war Iruq also appeared
seriously interested in economic
reconstruction and in expanding
commercial ties with the West.

On the other hand, we fully recog-
nized that there were atill important
issues that stood in the way of close
velations. These included Lrag's human
rights abuses, its cherical weapons
program, our suspicions that Iraq
might be developing biological and
nuelear weapons, Iraq's efforts to build
long-range misailes, and its invoive-
ment in Lebanon. Still, Iragi member-
ship in the Arab Cooperation Council,
alongside close American friends such
as Egypt and Jordan, appeared to offer
the of moderating Iraqi
behavior. We also hoped that Iraq

couid play 8 helpful role—or at least
not play an unhelpful role—in the
Middle East peace process.

Recogmizing these competing
concerns, the Administrstion consid-
ered three major optiona in dealing
with & postewar Iraq,

First, we couid expand our relations
and try to embrace the Iraqis;

Second, we could maintain our
slow and steady course, seeking to
probe, test, and encourage the Iragis
while being wary of their intentions;

Or, third, we could seek to isolate
the Iraqgis by punishing them for
behavior we did not condone.

Given the unpredictability of
Saddam’s behavior and the uncertainty
about his regional aspirstions, we
rejected the first option of expsnding
relations rapidly. We also recognized
that we could not effectively isolate
Iraq by acting unilaterslly and that
there would be no support from either
ourE allies or our friends in
the Arab worid for confrontation with
Irag, The third optioa, therefore,
offered us little leverage over Iraqi
behavior while potentially undercutting
our broader interests in the Persian
Gulf, We thus determined that these
broader interests—including continued
access to the region's oil, stability of

- friendly area states, and deterrenee of

Soviet intervention and influance—
required = policy that sought, if
possible, to enguge Iraq and to offer
the Iragis a mix of incentives and
disincentives but without any ilhsiona.

In adopting this policy, we decided
{0 make clear to the Iraqi leadership
that sny use of chemieal or biological

or.violations of IAEA [Inter-

national Atomic Energy Ageney]
nueclear safeguards would lead to
economic and political sanetions for
whieh we would seek the broadest
possible support from our allies and
friends. We also agreed that [raq’s
human rights record and its meddling
in internal affairs of others would
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continue to weigh heavily on our policy.
At the same time, we would encourage
Iraq to play a conatructive role in the
peace process, and we agreed to
support the efforts of American
companies to participate in Iraq's
economic reconstruction and in the
development of its energy sector.

In short, the Adminiatration
concluded that the evolution of normal
relations with [raqg—something that
would require more constructive Iraqi
bahavior in 2 number of areas—was in
the US national inteveat. Toward this
end, we detarmined that it was worth
trying to build on our successful
diplomatic cooperation with Lraq
during its war with Iran and attempt-
ing to develop a modest economi¢
relationship. However, our policy also
included maintaining a capable military
presence nearby, providing arms and
other support to friendly states in the
region, and expanding our dialogue
with the Soviet Union.

Far a period of time, we maw some
movement by Iraq in the right direc-
tion on several matters. For example,
Kurds were allowed to farm again, and
they received compensation for seized
property; raq agreed to pay personal
injary claims relating to the crew of the
USS Stark; FAA (Federal Aviation
Administyation] advice on sirport
security was welcomed by
airport; a first-ever DEA [Drug
Enforcement Administration] visit to
Iraq led to agresment to cooperate
against narcotics trafficking; and wa
had opened & new cultural center in
Baghdad that was successfully reach-
ing out to ordinary Iragis. Moreover,
at a time when Iraq was forcing other
Westarn creditors to accept bilateral
debt rescheduling, it continued to
repay US-guaranteed loans.

Soon, however, a number of Iraqi
statements and actions demonstrated
that raq was not prepared to adopt a
mare responsible approach to relations
with its neighbors or ourselves. Asa
result, we began to adjust even our
modest efforts downward. We heavily

eriticized Iraq's human rights record
before the UN Human Righta Commis-
sion and in the State Department’s
human rights country report. We also
expelled an Iraqi UN diplomat for
Involvement in a murder plot. In

March 1990, US Customs, working with
the British, successfully Interdicted an
attampt to smuggle capscitors with
possible missile and nuclear applica-
tions into Iraq. We also consulted with
the British ahout the confiscation of
materials for [vaq's development of the
so-called “super gun.” And we eontin.
ued against Iraq a strict policy of denial
for sales of weapons and wespons
systems and intensified our efforts with
other countries to tightan existing
export controls, focusing on prolifera-
tion concerns.

What little remained of the US-
Iraqi relationship came to an abrupt
end with Iraq’s brutal invasion and
oceupation of Kuwait in August 1990,
As it turned out, the fact that the
United States had followed 2 measured
policy toward Iraq rather than having
sought unilaterally to isolate the Iraqis
proved to be g critical factor in our
ability to assemble a eoalition—which
included Arab countries—to expel
Saddam from Kuwait and, ultimately,
to devastate his military capabilities.

The CCC Program for iraq

The Commodity Credit Corporation
(CCC) of the Department of Agricul-
ture had first made svailable eredit
guarantees in connection with export
sajes to Iraq in 1983, shortly before we
resumed diplomatic relstions with the

 Iraqis in 1984. As Under Becretary [of
| Agriculture] Crowder will expiain in
| greater datail, the CCC program is

designed to assist US agricultural
exporters and producers by developing
foreign marketa for US commodities.

[t is, in the first instance, an export
promotion and market development
program. The CCC guarantee covers
the risk of non-payment by & foreign
bank under a letter of eredit opened to
finance the purchase of US agricultural
axports. Iraq was one of more than 40
countries participating in this program,
which served to provide benefits for

over 80 different types of US agricul-
tural commodities.

In many respects, our trade balance
with [raq during the latter half of the
19808 wasa governed by the level of US-
gusranteed financing available to Iraqg.
Az US imports of Iraqi oil rapidly
expanded toward an estimated $2.5
billion by 1930, the CCC program
helped lessen a growing trade deficit
with Iraq. Throughout the period in
question and despite its economic
difficulties, Iraq maintained s record of
consistently and fully meeting financial
obligations incurred under the CCC
P m.

raq requested $1 billion in CCC
credit guarantees for F'Y 1990. As the
Administration began to cansider this
request, it learned that the US Attor-
ney in Atlanta was investiguting the
Atlanta branch of Banca Nazionale del
Lavoro for allegedly condueting a
clandestine “greybook” loan operation
to Iraq. While much of the money
involved in BNL's loan ion was
not directly related to the CCC pro-
gram, approximately $720 million of
BNL-Atlanta's loan portfolio consisted
of assigned obligations that were
backed by CCC export eredit guaran.
tees, Accordingly, ss Under Becretary
Crowder will explain, investigators
with Agriculture’s Office of the Inspec-
tor General began assisting the US
Attorney’s investigation in early
September 1989,

The Administration took the BNL
allegations seriously, even though at
tha time no wrongdoing on the part of
Iraq had been established. Becau.2 of
the allegations, the Administratiou
initially postponed any decision on
Iraq’s requeat for CCC guarantees for
FY 1990, Moreover, in Secretary
Baker’s Qetobar 6 meeting with then
Iragi Foreign Minister Tariq Aziz, the
Secretary raised the BNL issue,
emphasizing the impartance of Iraqi
cooperation with this investigation, and
seeking assurances from the Govern-
ment of Iraq that it would aasist in the
investigation. Aziz gave these assur-




*10/05/92 17:08

T202 647 2762

STATE LEG AFF.
US Departmant of State Dispatch

@oos

ances, and Iraq did cooperste when a
team from the Department of Agricul-
ture traveled to Baghdad several
months later,

In November 1989, the National
Advisory Council on International
Monetary and Financial Policies (NAC)
met st & senior level to consider Iraq's
CCC request. As Deputy Secretary [of
the Treasury] Robson will describe
further, there was a full exchange on all
relevant points regarding the CCC
program for Iraq. The Deputy Becre-
tary of Agriculture s y Te-
ported that the BNL investigation had
only resulted, to date, in allegations of
violationa. He further reported that
Agricuiture’s Office of the Inspector
General had stated in writing that
there was no evidentiary basis for
withholding approval of new CCC
guarantees for [raq.

In addition to diseussion of the
BNL investigation, representatives at
the NAC meeting also discussed Irag's
creditworthiness, the importanee of
Iraq as an agricultural export market,
and the Administration’s efforts to
improve the bilateral relationship. I
might note as well that at this time
Members of Congress, along with
various agricuitural trade interests,
were urging the Administration to
provide the full amount of credit
guarantees requested by Iraq.

After 2 careful balancing of the
risks and benefits, the NAC supported
the Agriculture Department’s recom-
mendation to establish a tiared ap-
proach to the CCC program rather
than to grant Iraq’s requeat outright.
Under this approach, Agriculture
decided to extend a first tranche of
$500 million in credit guarantees, with
additional guarantees for the year to
depend on the results of Agriculture’s
own administrative review as well as
the investigations by its Office of the

[nspector General and the US Attor-
ney in Atlanta. The Administration
indicated to the Iragis that the CCC
program would be terminated if abuses
were discoverad.

The Agriculture Department
continued to monitor the BNL investi-
gation and consistently received word
from its Office of the Inspector General
that there was no reason to recommend
that the CCC program not go forward.
At the same time, however, Agri-
culture’s own administrative review of
Irag’s CCC program indicated a
pattern of unexpectedly high prices for
certain commodities. Accordingly, by
February 1990, without investigations
yet completed, the Administration
deferred &-decision on the second
tranche of $500 million of eredit
guarantees for Iraq,

During this time, the State Depart-
ment cooperated with the Justice
Department in the Atlants investiga-
tion. This ia reflected in correspon-
dence between the two departments in
March 1990, in which the State Depart-
ment offered to work with Justice
attorneys to develop a plan to inter-
view Iragi officials in connection with
the BNL investigation.

The State Department also facili-
tatad 's administrative
review of the CCC program for Iraq.
In mid-April 1990, a delegution from
Agriculture, with a representative
from the State Department’s Office of
the Lagal Adviser, traveled to
Baghdad for approximately 4 days to
meet with the {ragis and to review
their records regarding CCC-guaran-
teed purchazes. The officials were
granted access to [raqi records relating
to these Agrieulture iasued
a report in May on the resuits of this
visit. The report did, in fact, find
violations by Iraq of CCC program
requirements but did not find diver.
sions of commodities purchased under
the program.

I

Afer the Agriculture Department
had released its report, the Adminis-
tration chose not to proceed with the
second tranche of CCC credit guaran-
tees for irag. Indeed, the Administra-
tion never granted any further credit
guarantees to Iraq beyond thosa
announced in November 1989.

When the United States imposed
sanctions aguinst [raq in August 1990,
there were spproximately $1.9 billion
in outstanding credit guarantees., Of
course, the major portion of those
obligations had accumulated during the
1980s. In that regard, it is worth
noting that all sanetions lagislation
against Iraq that the Congress had
proposed in the first half of 1990,
except for the Inouye-Kastan biil,
exempted the CCC program from
whatever sanctions might be imposed.

It should also be noted that, of the
$500 million in CCC credit guarantees
authorized for F Y 1990, only about
$392 million actually became effective
pricr to the imposition of aanctiona.
Moreover, during the same period, Iraq
actuaily made hard currency payments
under the CCC program of approxi-
mately $847 million. Thus, despite
concerns about Iraq’s ereditworthiness.
there was a net reduetion in CCC's
exposare of about $455 million. In light
of the affirmation in UN Security
Council Resolution 687 of Iraq's
continued liability for outstanding
debts, as well as our own freezing of
Iraqi assets, the Administration
intends to assert claims against Iraq
for debts owed to the United States.

The Committee’s Questions

Within this context, let me turn to the
committes's quastions on the F'Y 1990
CCC program. As noted shove, the

State Department, acting in sccordane

2"ND RAN Am -
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with Administration palicy, viewed the
CCC program as one of the positive
elements in our effort to develop a
constructive bilateral relationship with
Iraq. The State Department believed,
in November 1989, that continuation of
CCC-m trade offered the
possibility of expanding and impraving

As for the BNL scandal, that issue,
of course, had considerable influence on
the eourse of eventsa. It contributed to
the initial delay in considering Iraq's
request for $1 billion in CCC credit
guarantees. [t led Secretary Baker to
request of [[raqi] Foreign Miniater
Axiz that [raq cooperate in the investi-

more than 30 years ago. We now seem
to work in an environment of distrust
rather than trust, of confrontation
rather than cooperation, of accusation
rather than fair inquiry. What has
been done by the selective disclosure—
out of context—of elamaified documentas,
by the distortions of truth, and by the

that bilaters| relationship. This would,  gation. And it contributed to the raising of innuendoes where no facts
hopefuily, have had the additional decision to apply & tiered approach to  exist to suppart them is to make
benefit of moderating Irag's conductin  Iraq’s CCC request, granting only a exceedingly difficult our ability to
areas of concern to us, such as kuman first tranche of $500 miilion while the enguge in the deliberative process
rights. By April 1990, however, the investigation proceeded. necessary ta formulste policy. No
State Department no longer supported Finally, the Administration re- longer ean responsibie officials voice
additional CCC credit guarantees for mained highly eritical of Iraq’a human  differences of opinion, provide candid
Iraq. rights record, even though consider- advice to their superiors, or engage in

On the issue of creditworthinesa, ation of that vecord did not specifically  open discussion and debate on an issue
the State Department viewed Iraq's affect the Btate Department’s viewaon  without the constant worry that st
record of repayment of CCC obliga- the CCC program. some point in the future someons will
tions == excellent, even though there Mr. Chairman, that is the end of my  seek to condemn and vilify them for
were minor delays from time to time. remarks in response to the questions having done o more than
Indeed, during the period in question,  that you posed. However, [ feal their duties honestly and to the best of
[raq actually made payments to CCCof compelled in conclusion to comment on their abilities. I submit that such a
more than twice the amount it received  the nature of this inquiry. As [ pre- situation ia in no opa's interest and is a
in new guarantees. pared for thix hearing, [ could not but  disservice to the good governance of

reflect on how the conduct of our this nation. W
government has changed sinee I began
/| my career with the State Department
I
|
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