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OFFICE OF THE VICE PRESIDENT

WASHINGTON

February 14, 1992

PHOTO OPPORTUNITY WITH TONY BOUR

DATE: February 18, 1992
LOCATION: South Dakota State Capitol

TIME: 3:10 p.m.

FROM: Richard Porter b:?

I. PURPOSE

Build grass roots support for the Civil Justice Reform
proposals by having a photo-op with a prominent local supporter

. of the reform.

ITI. BACKGROUND

Tony Bour is president of Starmark, which is a member of an
association that is part of the Citizens for Civil Justice Reform
Coalition.

ITI. PARTICIPANTS

Tony Bour

IV. SEQUENCE OF EVENTS

3:10 p.m. The Vice President enters the holding room
and is met by Tony Bour for a photo
opportunity.

3:15 p.m. The Vice President departs holding room

V. PRESS PIAN

None

VI. ATTACHMENTS

Biography of attendee



700 East 48th Street North @ Sioux Falls, South Dakota 57104 e 605-335-8600

BLOGRAPHY

Tony Bour - Sioux Falls, South Dakota
President - StarMark, Inc. (Division of Masco Corp.)

26 Years in Cabinet Industry

- 13 Years - StarMark (Started Company in 1978)
- 3 Years - Decora

- 10 Years ~ Riviera

Wife - Judy, nine children.
Named South Dakota Small Business Person of the Year - 1985
Named Sioux Falls Business Citizen of the Year - 1990

£ ollege - University of Minnesota 1962-1966

Current Volunteer Activities

Past President & OUirector - KCMA - Kitchen Cabinet Manufacturers Association
Chairman & Director - Sioux Valley Hospital

Director - South Dakota Symphony

Director - Boy Scouts of America

Director - First Bank of South Dakota

Past Chairman « Sioux Falls Development Foundation

Past Chairman - Forward Sioux Falls

StarMark, Inc. - Manufacturer of Kitchen & Bath Cabinetry
°00 tmployees

2 Plants - Sioux Falls, SD

1 Plant - Lynchburg, VA

Sales - $40-50 MM

“Better Ideas [n Cabinetry”



OFFICE OF THE VICE PRESIDENT

WASHINGTON

February 17, 1992

ADDRESS TO E INT SESSION OF TH

Q S
DATE: February 18, 1992
LOCATION: South Dakota State Capitol
Pierre, South Dakota
TIME: 3:20 p.m. M
FROM: John Howar
Richard Porté;;lkge

I. URPOSE

Address a joint session of the South Dakota legislature to
encourage support for the Model State Punitive Damages A and
the Civil Justice Refo Model State Amendments, underscoring the
Administration's commitment to competitiveness and civil justice
reform.

II. BACKGROUND

This is your first opportunity to discuss civil justice
reform in South Dakota. Governor Mickelson (R) is supportive of
the need for reform, but the legislative session in South Dakota
will end soon after your visit, preventing any action on the
proposals until the next session.

Republicans control both houses of the State Legislature,
but have only a one vote edge over Democrats in the State Senate.
All of the State House members and half of the Senate are up for
reelection in 1992.

Tort reform is not high on the agenda in South Dakota. The
business community is focussing on workers' compensation reforms
this year.

South Dakota has instituted some tort reforms in the past.
Joint and several liability is limited, clear and convincing
proof is necessary for punitive damages and discovery for
punitive damages is prohibited until the plaintiff convinces the
court there is a reasonable basis for the claim.



The Civil Justice Reform Model State Amendments is a ten

point proposal for state legislative action that is very similar

to the federal Access to Justice Act of 1992. It includes:

1) Pre-Complaint Notice of Claims
2) Multi-Door Courthouse

3) Core Disclosure and Discovery
4) Ooffer of Settlement

5) Pretrial Settlement Conference

6) Facilitating Summary Judgement

7) Expert Testimony

8) The Fairness Rule -- Attorney's Fees to the Prevailing Party
9) Accuracy in Pleading

10) Legislation and Regulation Drafting

The Model State Punitive Damages Act presents a six part
proposal for state legislative action, including:

1) Pre-Complaint Notice of Claims

2) Eliminate Pleading for Specific Amounts of Punitive Damages
3) Establish "Clear and Convincing" Standard of Proof

4) Bifurcate Trials

5) Judicial Determination of Amount of Punitive Damages

6) Cap the Amount of Punitive Damages

III. PARTICIPANTS

The Vice President
Governor Mickelson
Members of the State House and Senate (150 attendees)

IV. EVENT OUTLINE

3:15 p.m. The Vice President departs Holding Room and
proceeds to off stage announce position with
Governor Mickelson.

3:20 p.m. The Vice President, accompanied by Governor
Mickelson, proceeds to Speaker's podium and
remains standing. Governor Mickelson introduces
the Vice President.

3:30 p.m. The Vice President proceeds to podium and begins
his remarks.

3:45 p.m. The Vice President concludes his remarks and
proceeds to Holding Room.



V. PRESS PLAN
Open Press Coverage

VI. ATTACHMENTS
Remarks (Prepared by John McConnell)
Biography of Governor Mickelson

Fact Sheet -- Model State Punitive Damages Act
Fact Sheet -- Civil Justice Reform Model State Amendments

VII. FOLLOW-UP ACTION REQUIRED

Thank You Notes To House and Senate Leaders
Identify Future Sponsors of Model Acts



BIOGRAPHICAL INFORMATION
GEORGE SPEAKER MICKELSON
GOVERNOR OF SOUTH DAKOTA

Innovation, flexibility and political courage have been the
hallmarks of the administration of South Dakota Governor George
S. Mickelson since he took office in January 1987, exactly 40
years after his father became Governor of South Dakota.

Shortly after Governor Mickelson toock office, he began
looking for opportunities to enhance South Dakota. He paved the
way for the state’s $40 million revolving economic development
fund, a year-long state centennial celebration, landmark
environmental legislation, education and health care reform,
water issues, and a statewide grass roots reconciliation program
that will continue for the next century.

In November 1990, after a year of dedicated campaign work,
Governotr Mickelson was re-elected for another four years.
Discussions on taxes filled Governor Mickelson’s second term and,
through it all, he’s remained strongly committed to creating a
revenue source that will permanently fund the state’s education
needs and its water development projects.

To provide a stable revenue source for local schools,
Governor Mickelson paved the way for landmark legislation that
dedicated 56.25 percent of the state’s sales tax revenue to
education. During the past three years, that legislation has
generated record-setting increases in state aid for local
schools.

Two years later, in 1991, Governor Mickelson introduced a
modernization program that will have far-reaching effects on the
state’s K-12 education system. Key elements of the program
include the creation of more '"hands-on'" learning, use of
community resources, improved assessment of student knowledge and
increased parental involvement. And, just a few months ago, in
December of 1991, South Dakota was named as an AMERICA 2000
state.

South Dakota is one of a selected few states to receive a
prestigious National Science Foundation grant to upgrade science
and mathematics education. The grant money will fund development
and implementation of statewide K-12 and post-secondary
mathematics and science education programs.

Governor Mickelson firmly believes assistance for today’s
at-risk youth will prevent increases in tomorrow’s prison numbers
and social services program users. To that end, under Governor
Mickelson’s direction, a Youth At Risk Education Trust Fund was
created to finance programs for potential dropouts, teenage
parents and their children, delinquents, and single parents
across South Dakota. A year after the fund’s creation, in 1991,
18 grants were awarded for youth at risk programs. ’

Governor Mickelson has been able to reduce employer
contributions to the state’s unemployment trust fund by 40
percent. In fact, South Dakota is one of only three states with



fully solvent unemployment trust funds. And, in September of
1991, the state’s unemployment rates were among the lowest in the

nation--3.2 percent.

Governor Mickelson currently serves as co-chair on the
National Governors’ Association’s Subcommittee on Health. He 1is
also a former chairman of the Western Governors’ Association.

There are politicians and there are courageous politicians.
Governor Mickelson has not been afraid of controversy but,
rather, has acted to provide what he believes is in the best
interest of all South Dakotans.



FOR IMMEDIATE RELEASE February 13, 1992

THE PRESIDENT’S COUNCIL ON COMPETITIVENESS
"AGENDA FOR CIVIL JUSTICE REFORM IN AMERICA"
FACT SHEET

MODEL STATE PUNITIVE DAMAGES ACT

Punitive damages are punishments in the nature of fines
awarded in civil cases after the injured party has been fully
compensated. While the award of noncompensatory, punitive
damages can serve a useful purpose in deterring and punishing
extreme or egregious misconduct, the current methods for awarding
punitive damages often impose punishment in a random and
capricious manner. Unfortunately, the specter of unlimited
punitive damages encourages parties to try cases needlessly and
frustrates early settlement, thereby delaying justice and
impeding the swift award of compensatory damages to injured
victims.

This type of inordinate cost and delay in the civil justice
system was one subject of an extensive study by the President’s
Council on Competitiveness, chaired by Vice President Dan Quayle.
As a result, the Council developed 50 recommendations for
improving the civil justice system. Reported in the "Agenda for
Civil Justice Reform in America," the recommendations will make
the justice system more fair and accessible for all citizens.
Among the Council’s recommendations is the reform of unlimited
punitive damages.

The current common law approach of unlimited punitive
damages leads to indiscriminate awards. If punitive damages are
to be an effective deterrent, they must be imposed in a rational
and predictable manner. The Council’s recommendations for
punitive damages reform are now embodied in a Model State
Punitive Damages Act. The Model Act establishes reasonable and
fair standards that will promote predictability while insuring
that punitive damages remain an effective deterrent.

The Model Act presents a six-part proposal for state
legislative action for punitive damages reform. Each component
has been proven effective in one or more states, but no state has
enacted a comprehensive reform package containing all suggested
measures. The Model State Punitive Damages Act is a rational and
consistent approach to punitive damages that includes:

Pre-Litigation Notice of Claims - In order to provide
parties with the opportunity to settle their disputes at the
earliest stages, the Model Act requires pre-complaint notice
when punitive damages may be requested.



Pleading Punitive Damages - To prevent inclusion of punitive
damages merely for publicity and to ensure that punitive
damages remain as an issue at trial only if there is
sufficient evidence, the Model Act eliminates from the
complaint requests for specific dollar amounts.

Standard of Proof - Before an award of punitive damages, the
plaintiff must establish, by clear and convincing evidence,
that the defendant acted with malice - specific intent to
cause serious injury or a flagrant indifference to the
potential harm.

Bifurcated Trials - The jury would award punitive damages in
a separate proceeding after liability has been determined.
This insures that punitive damages are measured decisions,
not the product of passion.

Judicial Determination of Amount - After the jury finds that
punitive damages are appropriate, the judge draws upon his
or her experience with such cases and determines the amount
of punitive damages to be awarded.

Ceiling for Punitive Damages - No award of punitive damages
would exceed the amount of total compensatory damages award
to the plaintiff. Capping the amount of punitive damages at
one times the actual damages serves as a deterrent while
insuring that the injured party is fully compensated for his
or her injuries.

The Administration is committed to the fair, efficient and early
resolution of disputes. 1In addition to the Model State Punitive
Damages Act, the Administration has made available Civil Justice
Reform Model State Amendments for additional reform at the state
level. On the Federal level, the Administration has applied the
civil justice reform recommendations through Executive Order
12778 and has transmitted to Congress the "Access to Justice Act
of 1992." The Administration is also proposing amendments to the
Federal Rules of Procedure and Evidence through the Supreme
Court’s rulemaking process.
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FOR IMMEDIATE RELEASE February 13, 1992
THE PRESIDENT’S COUNCIL ON COMPETITIVENESS
"AGENDA FOR CIVIL JUSTICE REFORM IN AMERICA"

FACT SHEET

CIVIL JUSTICE REFORM MODEL STATE AMENDMENTS

As part of the Administration’s efforts to reform the civil
justice system, Vice President Dan Quayle today presented the
Civil Justice Reform Model State Amendments. The Amendments,
which include both model legislation and model rules of procedure
and evidence, would implement the recommendations proposed by the
President’s Council on Competitiveness Report, "Agenda for Civil
Justice Reform in America."

over the past 30 years, our legal system has become burdened

with excessive costs and long delays. Many features of the
current legal system no longer serve to expedite justice or to
ensure fair results. Instead, overuse and abuse of the legal
system impose tremendous costs upon American society. Higher
costs mean higher prices for American consumers for everything
from household goods to medical treatment. Higher costs also
reduce America’s ability to compete in the global marketplace.

To address these problems, the Council established a working
group, chaired by Solicitor General Kenneth W. Starr. The
resulting recommendations provide concrete steps that can be
taken to restore our civil justice system as an institution that
is fair to all and serves the ends of justice. The
Administration’s proposals seek to restore fairness to our
judicial system and to eliminate the economic burden placed on
American society by excessive litigation. None of the reforms
impairs any substantive legal rights. Instead, they will help
ensure that deserving victims actually receive their compensation
earlier and with less expense. '

The Problem: An Overburdened System

States reported the filing of 17,321,125 civil cases in
1989. Excessive and expensive civil litigation has overburdened
our court system and imposed higher costs on small businesses,
professionals, industry, and Government at all levels in the form
of excessive legal fees, court costs, and wasted individual time
and effort. Every year, our legal system costs Americans,
directly and indirectly, an estimated $300 billion.

While every State has its unique legal system, each can
benefit by applying the principles of fair, efficient, and early
resolution of disputes.



/a~\ In order to reduce litigation costs, promote swifter
justice, protect individual rights, and restore the integrity of
our legal system, among the provisions of the "Access to Justice
Act of 1992" are the following reforms:

Multi-Door Courthouse - To give consumers the opportunity to
elect an effective alternative to court adjudication, courts
would be required to foster alternative dispute resolution
(ADR) procedures rather than trials to settle disputes. The
parties would be free to select from different ADR
procedures such as early neutral evaluation, traditional
mediation, outcome determinative mediation, mini-trials,
summary jury trials, and arbitration.

Core Disclosure and Discovery - Discovery consumes 80
percent of the time and money in litigation; it should be
reformed to enable the parties to proceed to the central
issues without extraneous, costly, and unproductive
practices. The Model proposals will require automatic
disclosure of basic or "core information" and mandate that
the parties confer at discovery planning conferences.
Discovery would also be partially governed by market
incentives.

Expert Evidence Reform - Unlike ordinary witnesses who may
offer only factual testimony, expert witnesses are allowed

£\ to testify as to their opinions. Therefore, it is necessary
: that the expert’s opinion testimony be based on "widely
accepted" theories instead of "junk science." The Model

proposals will require courts to determine that proposed
witnesses are legitimate experts in their field. The Model
also bans contingency fees for experts.

The Fairness Rule - The United States is one of the few
countries which does not allow the winning party to recover
the costs of litigation. Instead, winners and losers alike
pay their own legal fees. The "loser pays" rule would help
those who have legitimate claims, particularly those who
effectively barred from the courts because the costs of
pursuing the claim would have exceeded the expected
recovery. The legislation would limit the amount the loser
must pay and specifies that courts should not require the
loser to pay if circumstances make payment "unjust."

The Civil Justice Reform Model State Amendments also include
other provisions to encourage settlement and reduce costs. This
package of state legislation and rules changes, in conjunction
with the Administration’s proposed "Access to Justice Act of
1992" will greatly reduce the burdens of excessive, needless
litigation while protecting and enhancing every American’s
ability to vindicate legal rights through our legal system.
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OFFICE OF THE VICE PRESIDENT

WASHINGTON

February 14, 1992

Address the Industry an” Commerc= Association of South Dakota

Date: Tuesday, February 18, 1992
Location: Pierre River Center at the Ramkota Inn
Pierre, South Dakota
Time: 6:00 p.m.
From: Cecile B. Kremer

Assistant to the Vice President
for Scheduling and Public Liaison

PURPOSE

To participate in a photo opportunity/VIP Reception and to
address a banquet in conjunction with "Business Day at the
Legislature", sponsored by the Industry and Commerce

Association of South Dakota.

BACKGROUND

The Industry and Commerce Association of South Dakota (ICA)
is the product of a merger which took place in 1985 between
the South Dakota State Chamber of Commerce and the South

Dakota Manufacturers and Processors Association. With over
700 members, ICA is considered to be the "Voice of South

Dakota Business" in the State. ICA's stated mission is "to
create a favorable business, legal/regulatory, and quality
of life environment within the State of South Dakota so that
members of the association, and the state, can prosper."

As a source of information on all legislative issues

impacting business in South Dakota, ICA hosts an annual
"Business Day at the Legislature" -- the largest legislative
event held during the State legislature's session.

You will participate in a Photo Opportunity/VIP Reception
with 31 members of ICA's Board of Directors and their
spouses. Following this, you will address the "Business Day
at the Legislature" banquet. The ICA's officers are listed
below. A list of other Photo Opportunity participants is
attached.



Approximately 775 people will attend the banquet: 575
business people, 150 State Legislators and spouses, and 50
others including the Governor, members of his Cabinet and
State Constitutional Officers.

Additional substantive briefing material will be provided by
John Howard. Remarks will be provided by John McConnell.

ITII. PARTICIPANTS

Photo Opportunity/VIP Reception

The Vice President

v George C. Whyte, ICA Chairman of the Board

In addition to serving as Chairman of the Board of the ICA,
Mr. Whyte is President and CEO of DAKOTAH, Inc., an
employee-owned corporation which manufactures decorative
pillows and bedcoverings in Webster, South Dakota. DAKOTAH
employs over 300 people and has sales in excess of $15
million. Whyte was twice named "Business Person of the
Year" by the Small Business Administration.

Mike Fokken, ICA Chairman-Elect

In addition to being ICA's Chairman-Elect, Mr. Fokken is
Vice President of Manufacturing of Aaladin Industries, Inc.,
a manufacturer of high pressure cleaning systems in Elk
Point, South Dakota. Fokken also served one term as Mayor
of the City of Elk Point from 1986-1987.

— Gary Loving, ICA Vice Chairman

In addition to being ICA's Vice Chairman, Mr. Loving is
General Manager of Homestake Mining Company in Lead, South
Dakota. He is also a member of the Board of Directors of
the South Dakota Mining Association.

Duane Butt, ICA Treasurer

In addition to being ICA's Treasurer, Mr. Butt is a
Certified Public Accountant with McGladrey & Pullen in
Pierre, South Dakota. He is a member of the American
Institute of Certified Public Accountants and the South
Dakota Society of CPAs. Mr. Butt and his wife own KOKK AM
Radio station in Huron, South Dakota.



IV.

Tom Everist, ICA Immediate Past Chairman

In addition to being ICA's Immediate Past Chairman, Mr.
Everist is President and CEO of L.G. Everist, Inc., a sand
and gravel supply company in Sioux Falls, South Dakota. He
also serves on the Board of Water and Natural Resources of
South Dakota.

Julie Johnson, ICA President

Ms. Johnson has served as President of the Industry and
Commerce Association of South Dakota since 1987. Prior to
that time, she was Secretary of the South Dakota Department
of Labor from 1985-1987, and Deputy Secretary of the same
agency from 1983-1984.

List of 25 additional Board Members is attached

Address to '""Business Day at the Legislature'" Bangquet

The Vice President
775 Attendees

SEQUENCE OF EVENTS

THE VICE PRESIDENT arrives Lewis and Clark B Room and
participates in Photo Opportunity.

THE VICE PRESIDENT concludes Photo Opportunity and
participates in Mix and Mingle.

THE VICE PRESIDENT concludes Mix and Mingle and proceeds to
Off Stage Announce Position, Ballroom.

THE VICE PRESIDENT proceeds onto dais and is seated
(introduced by George Whyte).

THE VICE PRESIDENT proceeds to Podium and begins Remarks.

THE VICE PRESIDENT concludes Remarks and proceeds to
motorcade for boarding

PRESS PLAN
Photo Opportunity/VIP Reception

Closed Press )
Official Photographer

Address to "Business Day at the Legislature" Banquet

Open Press
Official Photographer



VI.

VII.

ATTAC NTS

List of ICA Board Members participating in Photo
Opportunity.

FOLLOW UP

THE VICE PRESIDENT will prepare a personal note to selected
participants in the Photo Opportunity.

A follow-up letter signed by THE VICE PRESIDENT will be
mailed to remaining Photo Opportunity participants.

Photos will be mailed as appropriate.



BOARD OF DIRECTORS OF THE

INDUSTRY AND COMMERCE ASSOCIATION OF SOUTH DAKOTA

Chairman of the Board

George Whyte
Chairman and CEO
Dakotah, Inc.

Chairman-Elect

Mike Fokken
Vice President/Mfg.
AaLadin Industries, Inc.

Vice Chairman

Gary Loving
General Manager
Homestake Mining Company

Treasurer

Duane Butt, CPA
McGladrey & Pullen

Immediate Past Chairman

Tom Everest )<
President
L.G. Everest, Inc.

President (Paid Staff)

Julie M. Johson

President

Industry & Commerce Association of South Dakota

Angus Anson
Gen. Mgr./SD )K
Northern States Power Company

Mr. James Bell
(Retired Businessman)

Sharon Casey
Vice President
Casey Corporation



Paul Christen
President
The Bellefonte Company

Mr. Charles E. Clay
President
Fall River Abstract Company

Marty Cunningham
Dir/Sales & Plng.
Toshiba America Information Systems

Charles Ekstrum
President
First National Bank in Philip

Max Gonzenbach
Vice President DIC
Valley Queen Cheese Factory

Garry Jacobson
President
Malloy Electric

Martin Jorgensen
Partner
Jorgensen Farms

Aelred J. Kurtenbach
President
Daktronics, Inc.

Daniel Landguth
Chair., Pres. & CEO
Black Hills Corporation

George Mitchell
President
First Western Bancorp, Inc

Mr. Rudy Nef
Partner o) =
Valley Queen Cheese Factory

/Jeff Parker R
President >§
Parker Transfer & Storage Inc.

x____-’//
Don Peterson
President ‘5

X .
Yaggies, Inc. Cﬁw



Mr. Jack G. Rentschler

Owner
Rentchler's Standard Truck Plaza

Tom Roby
Owner
Roby Agency

Mr. Jerry Simmons
President
The Idea Management Company

Jim Smiley /x/k
VP & CEO/SD
US WEST Communications

Irvin Sterner
President
Custom Coils. Inc.

Norman Waitt, Jr.
President
Norman Waitt, Jr. Enterprises

Robert Wilkens
President & CEO
Northwestern Public Service

Ronald Williamson >< Zl/f/

President & CEO
Citibank (South Dakota), N.A.

Charlotte Conway
Program Director
Industry & Commerce Association of South Dakota



TALKING POINTS FOR THE VICE PRESIDENT
CIVIL JUSTICE REFORM

INDUSTRY AND COMMERCE ASSOCIATION - VIP RECEPTION

PIERRE, SOUTH DAKOTA
FEBRUARY 18, 1992

We are still the world leaders in the marketplace.

(o)

Our economy is more than twice as large as any
competitor.

Still, we have some competitive disadvantages.
Some come from trading partners; other from inside.

Council on Competitiveness is an avenue to help regain
edge.



Unfortunately, we are also the world leader in lawsuits.

o We have 70% of the world’s lawyers and only 5% of its
population.

o System costs an estimated $300 billion dollars a year.

o This is a self-inflicted competitive disadvantage which
saps the strength of our economy.

o Foreign companies have lower product liability costs.
At 2.5% of U.S. GNP, the "tort tax" imposes an
economic burden in the U.S. five times that in the U.K.
and seven times that in Japan

o Some beneficial products never come to the market.
The Federal government and other states are not as

enlightened as South Dakota. South Dakota has reasonable
liability laws - but more can be done.



The Administration’s Civil Justice Reform Proposals
o ADR - The Multidoor Courthouse
o Discovery Reform
o Expert Evidence - Widely Accepted Theories

. Fairness Rule

o Punitive Damage Reform

We are committed to Civil Justice Reform.
o The President has signed an Executive Order.
o "Access to Justice Act of 1992" sent to Congress

o Amendments to Federal Rules unveiled this week.

o Civil Justice Reform Model State Amendments and
Model State Punitive Damages Act here today.



We cannot do it alone. The "litigation explosion” isn’t just in
P Washington. I'm here today to ask for your help with Civil
” Justice Reform.

o

o]

(o

Impact on state is great, as most cases are brdught in
state courts. -

South Dakota has reasonable laws, and they should be
kept.

Work to fight legislation creating unnecessary litigation.
Remove the costs and delays in the system.

Institute policy reforms — product liability and medical
malpractice.

Please work hard to keep your system rational and to make
Washington know of South Dakota’s success.
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. Frances Cloud-Hawkins Frances Commi ttee Member 09/27/91 photo opportunity with Members of the President’s ARTS/HUMAN

esident’s Committe on the Arts Committee on the Arts in the OEOB office

sD

lene Ham National Committ (605) 343-1600 ( POLITICAL

uth Dakota GOP (605) 348-1506 ( COMM MEM

nrad-Ham & Associates

21 West Chicago

pid City, SD 57702

e Honorable Bill Janklow Bill (605) 582-6439 H POLITICAL

1 South Phillips \ (605) 336-3357 O

ite 111 (605) 339-3357 F

oux Falls, SD 57102

. Herb Jones - Executive Direct (605) 224-7347 ( POLITICAL

uth Dakota GOP COMM MEM

1 E. Sioux Ave.

erre, SD 57501

e Honorable Orrin Juel Mayor POLITICAL

x 270 PERSONAL

cokings, SD 57006

‘. Charles Lien (605) 342-7224 POLITICAL

90 and Deadwood Ave. PERSONAL

pid City, SD 57702

e Honorable and Mrs. George Michelso George and Li Governor 10/20/91 GOP GOVS

S0 GOVS
INTERGOVTL
POLITICAL

ie Honorable George Mickelson George Linda Governor (605) 224-8055 H 07/29/91 VP sent typed 28th anniversary note and wrote at  POLITICAL

‘ate of South Dakota (605) 773-3213 0 the bottom “George, INTERGOVTL

:ate Capitol Building (605) 773-4711 F keep up the great work." GOP GOVS
GOvVS

0 East Capitol
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:rre, SD 57501 ¥

> Honorable George Mickelson Governor (605) 773-3212 0 02/03/92 Attended Governors Reception at the Residence. ‘GOP GOVS

ate of South Dakota

) East Capitol

arre, SD 57501

2 Honorable Walter Miller Walter Lieutenant Gover (605) 773-3661 O POLITICAL

Jth Dakota _ » (605) 224-6768 COMM MEM

) E. Capitol (605) 773-4711 F INTERGOVTL

sitol Building LT GOVS

erre, SD 57501

. Don Peterson Chairman (605) 224-7347 ( POLITICAL

Jth Dakota GOP COMM MEM

2. Box 1099
erre, SD 57501
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NEGLIGENCE ~ DEFINITION

Under the law as applied to the present case, every person is responsi

for injury to the person or property of anothar, caused by such person’s w
of . ordinary care or skill, subject to the defenss.of gontributory negligen

" When used in these instructions, ncgligenca:mpnnn?want of such oxdinary Caré
skill. 8uch want of ordinary care or ‘skill-exiats when there is a fallure
do that which a reasconably prudent person would do or whan there is done ¢
which a reasonably prudent person would not doj this in each instance in the =
or similar circumstances as existed in connaection with the conduct which is ur

\

considaration. g
o M : B Zh I W

.Referencez

california Jury Instzuctions’ (BAJI 7th Ed,) 3.10

1llinois Pattern Jury Instructions (Civil), Ne., 10.01

pattern Instructions for Kansas , No, 3.01

Minnesota Jury Instruction Guides, No. 101

Am Jur Pleading and Practic¢e Forms, (Ray),‘Nogligence, Forms 12 et &«

57A Am Jur 2d, (Rev), Negligence, § 30 '

Restatement of the Law, 24,’ Torts, 66 282 et meq.

SDCL 20-9=-1 il

Granflaten v. Rohde, 66 SD 335, 283 NW 163 (1938)

Tufty v. Sioux Transit Co., 69 8D 368, 10 'NW 24 767 (1943)

Daniels v. Moser, 76 SD 47, 71 NW 2d 739 (1935)

/. Bucholz v. City of Sioux Falle,.77 8D 322, 91 NW 2d 606 (1958)

. Loonan Lumber Co. v. Wannamakez, 81 8D=51, 131 NW 2d 78 (1964)

2 Jorgenson v. Dronabarqer,f‘2%89}213,‘143@Nw72d.869 (1966)

Nugent v. Quam, 82 SD 583,%152°NW 2d 3717(1967)

Northwestern Bell Telaphone Co. v. Henry Carlaon Co., 83 SD 664, 16%
2d 346 (1969) ks ;

Alley v. Siepman, 87 8D 67Q,:.214 NW 2d 7 (197%)

Johnson v. Straight’s, Inc., 288 NW 2d 328 (8D 1980)

Erickson v. Lavielle, 368 NW 24-624 (SD 1985)

Kryger v. Dokkan, 386 NW 2d%¢81° (8D 1986)

~ Lovell v. Oahe Elec. Co-0p.,#382 NW 2d 396 (1986)

 Beyer v. Cordell, 420 NW 2447677 (SD 1988)%

small v. McKennan HOIthal$é#L;%§w 2d’éi;!;SD,OanLon filed March 8, .

X »

Comment ¢

This instruction should not be used in malpractice capes, See Instruct
No. 108,

Ravised 1989

v
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CONTRIBUTORY NEGLIGENCE 3 i
‘ £

In such actions as this, and except as otherwise elsewhaere stated in thaese
instructions, a claimant for damages cannot recover Lf he was himself
contzibutorily nagligent. Such contributory negligence exists when such claimant
was himself negligant as nagligence has been defined in another instruction, and
when:such negligence of the claimant, combined w‘thwtho.negliqance of another
or .others, causes the accident. Therefore, and  ifithe:jury should find such
. claimant himself negligent, it would not be contributory negligence unless the

- jury should also find that if it had not been for sueh claimant’e negligence

tha accident would not have happened.

Reference:

california Jury Instructions (BAJI 7th Ed.) 3.50

1llincis Pattern Jury Instructions (Civil), No. 11.01
L ﬂuﬁnnanota Jury Instruction Guidas, No. 125
/. AmJJur Pleading and Practice Fozms, (Rev), Negligence, Forms 321 et 8eq.
B7JA Am Jur 2d, (Rev), Negligenca, §§ 1108 et seq. -
L Reastatement of the Law, Torts, §6,462-465 ;#?f”y_
Y 8ReL 20-9-1 ek, oA Frtaat
* campbell v. Jackson, 65 BD 1854, 272 NW 293 (1937)
' Haasme v. Willers Truck Service, 72 8D 353, 34 NW 2d 313 (1948)
. gtarnes v. Stofferahn, 83 8D 424, 160 NW 24 421 (1968)
“Kubik v. Farmers Union Oil Co. of Reliance, 87 8D 417, 209 NW 2d 551 (1973)
Ul contributory nagligence, agsumption of the risk by gratuitous employee.
~ Alley v. Siepman, 87 SD 670, 214 NW 2d 7 (1974)
“ i.gmith v. SBmith, et al, 278 NW 2d 155 (8D 1979) says contributory negligence
i#ifig not a defense in theory of striot liability. .
'“mﬁamior v. Norton, 334 NW 2d 355}180&;983)-§Q1»ﬁ l”
N5 Begg v. Sukup ¥fg. Co., 355 NW 247833&(80.198§1_n
+"'% peyer v. Coxdell, 420 NW 2d 767:(8D 1988) R
Co. of america v. City 'of Watertown, 529 F Supp 1220 (D.C. 8D

. ¥1981)
By Negligence, 65, 141 (1-12) ..

PAGF .AQZ



e

S00 ¢ oy,
PlERRg: ES\PITQLR :gg"‘\ld X 11-02
gou?ag@$5x3 NEGLIGENCE =3 ; fgg‘ ‘

& ol et S ol §GIRRA

t' 4. re¥ene 4ury should find the plaintiff contzibuterily negligent, &s
elasaewhere in these instructions defined, the plaintiff may still recover if the
! 4upy should £ind that puch contributory negligenca of'the plaintiff was selight
¢\ in eomparison with tha negligence of the defendant.This rule has no application
unless such contributory negligence of the plaint&gtiwas slight in comparison
with 'the. negligence of the defandant, - If the jjury considers that such
contributpry negligence of the plaintiff exceeds thgthhigh‘tn the circumstances
is slight’negligence in comparisgon withz;ha“neql;gcnqpﬁotrthe defendant, the
plaintiff’cannot recovar. 1f the juzy"bhould_!Lndﬁ$hat the plaintiff is
3contribu§p:ily negligent but undez the rule just stated the plaintiff is still
entitled+to recover, then the damages to'be’ awarded to the plaintiff must be
reduced in proportion to the amount of the plaintiff’s contributory negligencea.

2

Reference:

Am’ Jur Pleading and Practice Forms, (Rev), Negligence, Forms 352 et seq.

57 Am Jur 2d, Negligence, §§ 426-455 ‘ '

578 Am Jur 2d, (Rev), Negligence, §§ 1128 et seq.

8DCL 20-9-2. GSee annotation on thisg statute.

Friege v. Gulbrandson, et al, 69:8D 179, 8 NW 24 438 (1943)
 Knepp v. Styer, 280 F 2d 384 (8th Gir, 1960) 'MJ
‘ {gryda v. Vesely, B0 SD 356, 123 NW 24348 (1963)

Grebv. Hahn, 80 8D 271, 122 NW 2d 460 (1963) .

‘Nugent v. Quam, 82 SD 583, 152 NW 24371 (1967).

crabb v. Wade, 84 SD 93, 167 NW 24 546 (1969)

Finch v. Christensen, 84 sD 420, 172 NW 2d 571 (1969)
' 'smith v. Gunderson, 86 SD 38, 190 NW 2d 84l (1971) "
i Cazey v. Kocer, 86 sD 221, 193 Nw 2d 589 (1972)."
L BREKR:V. Wessal, 90 8D 107, 237 NW.2d.905 (1976) = Instructions not to be
iy iigiven unless some evidence of negligence on part of plaintiff.
. Robinson v. Mudlin, 273 NW 2d 7537(8D11979) “eRBLALL
/. iThomas v. 5t., Mary's Roman catholic:Church, 283 °NW 2d 254 (8D 1979)
“ iLewis v. Storms, 250 NW 2d 494 (8D '1980) o
;U B%Qltzs v. stonecypher, 336 NW 2d 654 " (8D 1983)
. Kapkis v. Beers, 375 NW 2d 642 (8D "19885) e ,

Lowell v. Oahe Elec. Ce-op, 382 NW, 24,396 (8D 1986)

;zagher v. Budd Co., 396 NW 24 122+(8D.1986) 4

Beyex v. Cordell, 420 NW 2d 767 (gD 1988) ik

‘Musilex v. Stober, NW 2d y:Opinion filed 1/25/89

Theunisesen v. Brisky, NW 2d , Opinion filed 3/29/89

1gnodgrass v. Neleon, 369 F Supp 1206 (8D 1974)
iihgpociated Engineers, In¢. V. Job,:370.F 2d 633:(8Bth Cir., 1966) N

}Eégvlnaial v. United States, 463 EﬁZd%ﬂ&O;JQﬁh&OLr;f1Q72) SR
' Bagkok v. Bell-Galyardt, 629 F 24752371(C. A,/ 18D E1980) o

. ‘ppoyscannon Const. Co. V. Job, 8818, Ct. 59,Waagaq.a;¥azs, 19 L.E4. 24 77
1(1967) S e u
Key: Negligence 136 (31)




13-01

ASSUMPTION OF RISK K

R yt7is the law that a person cannot be heard to:icomplain of a dangarous
Wio cendition, . situation or conduct when ‘such person with knowledge thereof

Hhd voluntarily places himself or herself in a'pesitioniorivoluntarily continues in
a position wherein he or gha knows of hazard of Lnju:y“o:"dnmage to himself or
herself .from such dangerous condition, 'situation.or:conduct. To support an
. assumption of thae risk defense, the defendant’ must .show that the plaintiff not
‘ only '-had! knowledge of the aexistenca .of ‘the specifisc . risk involved and
appreciation of its character, but alseo that he or she voluntarily accapted thia
. pigk. i*This requires the defendant to show that the plaintlff had a sufficient
i amount of time, knowledge and experience ‘to make an intelligent choice. If this

is shown, 'tha plaintiff is deemed to have assumed :hqhxinkﬂof injury or damage
and i& ngg‘ontitled to any recovery. AR

E )
P

<l
R o

|
g

v, Raferences.
. Illipois Pattern Jury Instructions, Neo. 13.00-13.02
N Minnesota Jury Instruction Guides, No., 135 A
’ Amﬁgur Pleading and Practice Forms, (Rev), Negligence, §§ 292 et seq.
57A‘Am Jur 2d, (Rev), Negligence, §% 804=841 ﬁ
65%cas, Negligence, § 174 ¢
Restatement of the Law, 2d, Torts, § 496D L
~ Millexr v. Stevens, &3 8D 10, 256 NW 152 (1934,)'*-,‘?1;?1- i
| Hall'v. Hall, 63 SD 343, 258 NW 491 (1935) R
i Bagklett v. Gregg, 77 8D 406, 92 NW 2d €54 (;psa)ﬁq';-
. Wentgel v. Huebner, 78 8D 481, 104 NW 2d 695 (1960)
Miller v. Baken Park, Inc., 84 SD 624, 175 NW 2d 605 (1970)
Kubik v. Farmers Union Oil Co. of Reliance, 87 8D 417, 209 NW 2d 551
(2973) : St
8mith v. Community Co-oparative Aszs’'n. of Murdo, 87 SD 440, 209 NW 24 891
o(3973) I ‘
“ phomas v. St. Mary’s Roman Catholic ¢hurch,
. Welf'v. Graber, 303 NW 2d 364 (5D 1981) .
, Meyers v, Lennox Co-0p, 307 NW 2d 863 (8D 1981)
+ Unglpzberg v. cain, 348 NW 24 145 (8D 1984)
! Bergiv. Sukup Hfg. Co., 355 NW 2d 833.(8D 1984)"
iLQ&P¥J v. Oahe Elec. Co-op, 382 NW,2d:396 (8D5198§)Wmﬂ,
fﬁgagggggd v. Happy Jacks Supper clubgogggﬁuwﬁzqﬂsggg(qg_1933)
. pigier v. J.C. Penney Company, Inc;,'”“” ggadg‘“*"ﬁ(atn cir. 1%89)
. Amgqedated Engineers, Inc. V. Job, 370 'F 2d.633,:639,/(8th Cir. 1966)
"/ Kemjey v. Bowie Machine Works, Inc., 801 ¥ 2d4°617, 621 (8th Cir. 1974)
i“ﬂsgxy%ﬁhutomobilaa. 224(5), 224 (B);£§9gligoncq,@los»'_

‘‘‘‘‘

e

283 NW 24 254 (1979)

‘ DI S T IO

u :%jrh;ﬁgofenees of assumption of riek and of contributory negligence have

" oti‘n@timau been confused., Often, it makes little difference which the

2 dqﬁ“ggn is called. Quoting Proser,.the South Dakota court in the Bartlett
- e e 1 ‘ )

o
4
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EXEMPLARY /PUNITIVE DAMAGES

You are instructed that in addltion to any compansatory damages that you
may award to the plaintiff, you may also, in your discretion, award exemplary
or punitive damages if you find that the plaintiff suffered injury to his person
or property through the opprassion, fraud, malice or agsault of another or an
injury resulting from the wanton and rackless disregard of his rights.

The purpcse of awarding exaemplary or punitive damages ls to set an axample
to potential wrongdoers and to punish the wrongdoar in this particular case.

T Malice ae used in this instruction is not simply the doing of an unlawful
or injurious act, it implies that the act complained of was concelved in the
spirit of mischief or of criminal indifference to civil obligations.

© Additionally, malice may be inferred from the wsurrounding facts and

olrcumstanceas.

Furthermore, the burden of proof is on the plaintiff to establish all facts
nacqssaiy.to sustain a recovery for exemplary/punitive damages.
AR « - k& o 15 .
V:*I£W ou find that °x°mP1¢rY/PUﬂith“gdﬂmagllqpbould!be awarded, you must
next determine the amount. In fixing thg&aﬁsgnt gﬁﬁﬁﬁgmp;;ry/punitive damages,
you ‘should consider the following factoz@i™’; { it i Lo O
v T A 0

1
A

¢ ey

(a) tha amount allowed in compensatory damageﬁ?
"2 '.4,‘4“‘ : ,‘,{‘s‘v-

(b) the nature and enormity of th@iwrong,
6 ;55. ) ‘I._r‘-v"vl"‘. 5
() The intent of the wrongdoer, - e

.(d)." The financial cendition of th 'ngnqdoe;,;and
(@) all of the circumstances attending the particular act involved,
' including any mitigating circumstances which may operate to raduce,

but not defeat, the exemplary/punitive damage award.

Raference:

see refaerence material with Instrugtion 35«01,

Sy,

Revised 19993&
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#hnUTY OF, MANUFACTURER AND SELLER
oo, IR | . K 0y
il v Negligence 4is the fallure to exercige ordinary caxe undar the
{ocircumstangms) that is, the fallura to use such care as a reasonable person would

' Wiuee undex the same or gimilar circumstances.

. »}" IMARY

Xansag Pattern Instructions, No. 13.01

Bouth:Dakota Pattern Instructiona, No. 10~01

paniels v. Moser, 76 8D 47, 71 NW 2d 739 (19855)

Wictmalez v. post, 78 8D 520, 105 NW 24 65, 97 ALR 2d 853 (1960)

Loonan :Lumber Co. V. Wannawaker, 81 SD 51, 131 NW 2d 78 (1964)

N.¥. Ball Telephone Co. V. Henry Carlson Co., 83 8D 664, 165 NW 2d 346
- (1969) ‘

Jehnson v. Straight’s, Inc., 288 NW 24 325 (8D 1980)
Key:g%Nogngence, 3, 4

Al
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! to the manufacture, distribution and sale of a product, it means the

'{ failurae of 'a manufacturer or saller to do somathing that a reasonably careful

Lomanufaoturer or geller engaged in the same business would do, or the doing of

somathing by a manufacturer or seller that a reagonably careful manufacturer or

Jtigeller engaged in the same businase would not do. The degree of care must he

gupal soithgydanger reasonably to be anticipated, measured by all the facts and
wi n ke i

AT
o e £ K

&t 3 3{.1 “
. Gcalifgrnia Jury Instructions (BAJI 7th Bd.) 9.15 et

Knpsg&ﬁpattern Instructions, No. 13.01" /'~ ¥

63 Amfyur 2d, Products Liability (1984), 6§ 1 et -seq., 284 et seq.

5,098, Negligence, § 100 “o

. B2'ALRI2d 117, 159

' 74 ALR 2d 1111

97 ALR 24 811

16 ALR.3d 683
;7gsqﬁn'aev 116, Producte Liability: *Negligent Deaign of Farm

.\E?@gup&;neryv Duties and Defaenses,’ by Donald E. Covay
287gD7L Rev 259, “Reflections on south Dakota Trifurcated Law of
*'prepducts Liability,” by Robart Dugan
Restatement of tha Law, 2d, Torts, § 395
yishiv, Kirlin-Gray Electric Co., 18 8D 122, 99 NW 1092 (1904)
Roster v. Inter-State Power Co., 58 8D 521, 237 NW 738 (4931)
Whitaeghorn v. Nash-Finch Co., 67 8D 465, 293 NW 859 (1940)
Ries|v. Daffin Corp., 81 8D 134, 131 NW 2d 577 (1964)
Engbezg -v. Ford Motor Co., 87 8D 196, 206 NW 2d 104 (1973)
gmithiv. smith, 278 NW 2d 155 (8D 1979)
. Jahnig v. Coisman, 283 NW 2d 557 (8D 1979)

% McElhaney v. ElL Lilly & Co., 564 F Supp 265 (1983)
Key: Wautomobiles, 16) Negligence, 27, 139(1); Produgts Liability,

.ﬂﬁhu applied.
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'ig;theuuapact to the claimed defective condition of the e g
gs. &nstructed that subject to the defenses previouely indicated, a
ug g& Qda,product is liable for damagaes proximately caused by its product

'=nh¢ defactive condition made the
“9 plaintiff use; ‘p“w"ﬂi

w 41' £ Jlkw\ .n\‘
aprplaintiff user used the prnggﬁm#n a mag ar Ln which the
Q ld reasonably anticipate it wouldﬂb 1use T

_Qu ar’«;nqtructed that a product is in a dofeqt&vn condition if it is not
Ly« Ltﬂtor the ordinary and reascnably forepaeable purpoaas for which

gc;tﬁpin‘the manufacture of the product,ﬁ4£ it wap: nonethalass in a
pepdikion unreasonably dangerous to. usera at. tha ibime it left the
*y caused thereby.

i i I“z‘ﬂ.«\‘.’"l-
# dryyiefiapplies only where the product™ La}‘:.“lt thﬁ»,time it leaves the
u:9§§§§ngnds, in a condition not contemplatad by the wltimate consumer,
hi Q Apg~ia , and which will be unrea:onably dangerous

, li%;~9hkﬂ regard, the manufacturer is not liahle if he delivers a product
afe aquﬁtion and subseguent misusa or other causes make such product
ﬁor‘ gg%*:oua ] A product is not in s dnfeative condition when it is safe
fbrmal usetand handling or when the plaintiff. Ll aware of the condition of

"ﬂpot a duty has been violated dq ?ands upan;tha risks of the
ngers known or reasonably to: bn?@gﬁicipatpd, and all of the

Bl

g&g ,liability on the part of tha dafﬂndant(a) on .the grounds just
shakl not coneider negligence of the plaintiff unless you find that
}#P, the eole proximate cause of plainpiff g damages.
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ATTORNEY GENERAL CHIEF DEPUTY

STATE OF SQUTH DAKQTA

February 14, 1992

MEMORANDUM

TO & Office of the Vice President
Attn: John Howard
Eric Jowett

FROM: Lawrence E. Long, Chief Deputy Attorney General

RE: South Dakota’s current statutes regarding ciwvil
Justice reform and punitive damage reform

At your request, I have reviewed the fact sheet dated
February 13, 1992, regarding Civil Justice Reform Model
State Amendments and the Fact Sheet dated February 13, 1992,
regarding Model State Punitive Damages Act. You have asked
for a memo on the current status of South Dakota law in
these two areas. I will address each separately.

CIVIL JUSTICE REFORM MODEL STATE AMENDMENTS

Generally, South Dakota’s Rules of Civil Procedure are
identical to the Federal Rules of Civil Procedure. South
Dakota has also adopted almost verbatim the Federal Rules of
Evidence.

Multi- ourthouse:

In the area of alternate dispute resolution, South Dakota
has addressed these areas in a rather piece meal fashion.
South Dakota has a small claims court proceeding which
allows contested disputes of small claims of a contractual
or tortious nature where the amount in controversy does not
exceed $2,000. This has traditionally been a very effective
way of resolving minor disputes. South Dakota at SDCL
21-25A and 21-25B has provided a voluntary procedure for
arbitration of medical malpractice claims and a procedure
for enforcement of any arbitration agreement or award.

S Gass Capitod © Fionre, Foath Dinkote T7507-5070 & Tediphone (G15) 773-3575
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SDCL 54-13 is a mandatory mediation process as a condition
precedent to foreclosure of mortgages on farm and ranch land
in South Dakota. South Dakota has not adopted any
comprehensive, mandatory alternative dispute resolution of
the type contemplated by your model act.

Core disclosure and discovery:

As I previously stated, South Dakota’s civil procedure rules
are virtually identical to the Federal Rules of Civil
Procedure. South Dakota is not currently contemplating any
streamlining of the rules of discovery.

Expert evidence reform:

South Dakota has adopted virtually verbatim the Federal
Rules of Evidence and we operate with the same advantages
and disadvantages as the federal courts regarding the rules
of conduct regarding expert witnesses. South Dakota is not
currently contemplating any major reforms in that area.

The_fairness rule:

The general rule in South Dakota is that everybody pays
their own lawyers unless there is a specific statute which
authorizes the awarding of attorney’s fees. This is the
standard American rule. There are in South Dakota several
areas where the court may make discretionary awards of
attorney’s fees on behalf of the prevailing party and
against the losing party. The standard areas are domestic
relations and foreclosure of mortgage actions. There is
also an award for attorney’s fees in the collection of small
open accounts which do not exceed $2500. By state law, the
prevailing plaintiff in an antitrust and taxpayer actions
may be awarded attorney‘s fees. There are other
miscellaneous areas under South Dakota law where attorney’s
fees can be awarded against the losing party. Legislation
most comparable to the proposed fairness rule would be SDCL
15-17-35, a copy of which is attached for your information.
The statute allows the awarding of all costs to a prevailing
defendant if the court determines that the litigation
brought against the defendant was frivolous or brought for
malicious purposes. Attorney’s fees are specifically
included as costs in the statute.
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PUNITIVE DAMAGES REFORM

Your fact sheet indicates several areas which have been
suggested for reform in the punitive damages area. Again,
South Dakota has the standard, general rule on punitive
damages. The rule is found at SDCL 21-3-2, a copy of which
is attached. The statute states as follows: "In any action
for the breach of an obligation not arising from contract,
where the defendant has been guilty of oppression, fraud, or
malice, actual or presumed, or any case of wrongful injury
to animals, being subjects of property, committed
intentionally or by willful or wanton misconduct, in
disregard of humanity, the jury, in addition to the actual
dapage, may give damages for the sake of example, and by way
of punishing the defendant." This statute was adopted in
1877 and has not been amended.

I will deal with your six basic categories separately.
Prelitigation notice of claims:
South Dakota has not addressed the topic.

eadin unitive dam :

South Dakota’s practice rules require the specific pleading
of punitive damage claims: however, there is nothing in
South Dakota law which requires the elimination from the
complaint of specific dollar amount requests for punitive
damages.

Standard of proof:

The standard of proof for punitive damages is set out in
SDCL 21-3-2 previously provided to you. South Dakota has no
statutory burden of proof regarding punitive damages.

Bifurcated trials:

South Dakota has not addressed bifurcated trials for
punitive damages but has enacted some legislation in this
regard. That legislation is found at SDCL 21-1-4.1, a copy
of the statute is attached for your reference. Essentially,
if punitive damages are requested, the plaintiff must make a
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threshold showing and convince the court, based upon clear

and convincing evidence, that he has a reasonable basis for
submitting a punitive damage claim before he will be allowed
to engage in discovery related to the punitive damage claim.

Jugdicial determination of amount:

Under current South Dakota law, particularly SDCL 21-3-2
which has previously been provided to you, punitive damages
are awarded by the jury.

Ceiling for punjitive damages:

South Dakota has not addressed this issue except in the
context of small claims court proceedings and medical
malpractice claims and claims arising out of rodeo
accidents. Punitive damages are generally excluded from a
small claims court proceeding with the exception of
landlord-tenant disputes, wage and hour claims. South
Dakota has a statute which puts a million dollar cap on
damages which can be awarded in a medical malpractice claim.
Presumably such claim would include punitive damages. A
similar cap exists for claims arising out of rodeo events
with a toal cap of $100,000.

LEL:jp

Attachments

ragy
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COSTS 15-17-35

the court shall direct the same to be paid by the plaintiff or defendant
personally for mismanagement or bad faith in such action or defense.

Source: CCivP 1877, §891; CL 1887,
§5201; RCCivP 1803, § 427; RC 1919, § 2619;
SDC 19839 & Supp 1960, § 23.1811.

See Cal Code Civ Prec, § 1031,

Personal Liability on Judgment Against
Estate.

Where judgment was against executor of
estate of decedent for costs, but such costs
were not by the judgment made chargeable
upon the estate, the executor was person-
aily liable for such costs. MsCarthy v.
Speed (1963) 16 SD 584, 94 NW 411,

Collateral References.

Attorney employed by estate attorney
without eonsent of exeeutor or administra-
tor, liability of estate for iegal services of,
83 ALR 2d 1180.

Letters of administration, allowance out
of decedent’s estate for costs and attorneys’
fees incurred by parties interested in
granting or revoking letters of administra-
tion or letters testamentary, 20 ALR 101,

Personal liability of executor or adminis-
srator for fees of attorney employed by him
for the benefit of the estaze, 13 ALR 3d 518,

Sanity, allowance of attorney's fee out of
estate of alleged incompetent for services
in eonneetion with inquisition into, 22 ALR
2d 1438.

Surcharging account, right of executor,

adrninistrator, or testamentary trustee to
allowance of attorneys’ fees and expenses
incident to controversy over surcharging
his account, 101 ALR 806,

Trust eéministrarion expenses such as
court costs, costs of litigation, bond premi-
ums, attorneys' fees, etc., as payable from
income or corpus, 124 ALR 1183.

Trust, allowance of costs ip litigation by
beneficiary respecting truse, on theory that
fund was created or preserved, 9 ALR 2d
1150.

Voring trust, costs in action for removal
of trustee of, 34 ALR 2d 1142,

Will contest, attornmey's fees and
expenses incurred by personal representa-
tive in successful defense of will contest as
chargeable to the residuary estate or as
apportionable among beneficiaries, 20 ALR
2d 1226.

Will, right to allowance out of estate for
attorneys’ fees ineurred in attempt to
establish or defeat will, 40 ALR 2d 1407.

Unsuecessful astempt to uphold particu-
lar provisions ni will, right of executor to
an allowance for expenses incurred in, 7
ALR 1499.

Unsuccessful effort to claim property for
the estate, right of personal representative
to allowance, out of property involved, for
attorneys’ fees or other expenses incurred
in, 126 ALR 1348.

15-17-34. Settlement of jury case — Expenses of requiring jury
to report. If a civil jury case ig settled within forty-eight hours (or
such other time as may be fixed by the court) of the time the jury
is scheduled to report, the trial court may impose against any or all
parties the expenses of requiring the jury to report, together with such

other terms as max be appropriate.

Source: Supreme Court Rule 20-14.

153-17-35. Frivolous and malicious actions — Plaintiff liable for
costs and attorney fees. If a cause of action against any persen 1s
dismissed, and the court determines that the cause of action was frivo-
lous or brought for malicious purposes, the court may order the plain-
tiff to pay any or all costg incurred by the person in defending the
cause of action, including reasonable attorney’s fees.

Source: SL 198, ch 157,
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ACTIONS FOR DAMAGES GENERALLY

Invitation to Litigation?, 28 SD LRev 467

(1983).
Subsurfco, Inc. v. B-Y Water District: Apply-

S WG o Y iy

21-1-4.1

ing the Diminution in Value Measure of Dam-
ages for Breach of Rural Water Construction
Contracts, 29 SD LRev 445 (1984).

21-1-4. Exemplary or penal damages only as provided — Interest on
dameages. The general remedy by damages does not include exemplary or
penal damages nor interest on any damages unless expressly provided by

statute.

Source: CivC 1877, § 1983; CL 1887,
§ 4616; RCivC 1903, & 2328; RC 1919, § 2000;
SDC 1939 & Supp 1960, § 37.1705.

See Cal Civ Code, § 3357.

Cross-References.

Interest payable on damages, §§ 21-1-11 to
21-1-13.

Restriction of exemplary or punitive dam-
ages in small claims proceedings, § 15-39-45.

Collateral References.

Damages & 66-69.

22 Am Jur 2d, Damages,
236-268.

25 CJS, Damages, §§ 51-54, 117-127.

Actual damages as a necessary predicate of
punitive or exemplary damages, 33 ALR 384;
17 ALR 2d 527.

Allowance of prejudgment interest on
builder’s recovery in action for breach of con-
struction contract, 60 ALR 3d 487.

" Allowance of punitive damages for invasion
of common-law right in literary property, 40
ALR 3d 248.

Apportionment of punitive or exemplary
damages as between joint tortfeasors, 20 ALR
3d 666,

Arbitrator’s power to award punitive dam-
ages, 83 ALR 3d 1037.

Assault, punitive or exemplary damages for,
16 ALR 771; 123 ALR 1115.

Attorneys’ fees or other expenses of litiga-
tion as element in measuring exemplary or pu-
nitive damages, 30 ALR 3d 1443.

Claim for punitive damages in tort action as
surviving death of tortfezsor or person
wronged, 30 ALR 4th 707.

Criminal liabilitv as barring or mitigating
recovery of punitive damages. 98 ALR 3d 870.

§§ 179-194,

Death, exemplary or punitive damages as re-
coverable in action for death, 94 ALR 384.

Equity court’s power to award exemplary or
punitive damages, 48 ALR 2d 947.

Financial resources, admissibility on defen-
dant’s behalf, as matter in mitigation of puni-
tive damages, of evidence as to his lack of, 79
ALR 3d 1138.

Financial worth of one or more of several
joint defendants as proper matter for consider-
ation in fixing punitive damages, 9 ALR 3d
692.

Motor vehicles, excessiveness of punitive or
exemplary damages for personal injury or
death from operation of motor vehicle, 62 ALR
2d 839.

Motor vehicles, right to punitive or exem-
plary damages in action for personal injury or
death caused by operation of automobile, 62
ALR 24 813.

Recovery of exemplary or punitive damages
from municipal corporation, 1 ALR 4th 443.

Right to interest, pending appeal, of judg-
ment creditor appealing unsuccessfully on
ground of inadequacy, 15 ALR 3d 411.

Running of interest on judgment where both
parties appeal, 11 ALR 4th 1099.

Sales, punitive or exemplary damages in ac-
tion in tort based on fraudulent sale, 165 ALR
614.

Law Reviews.

B&M Homes, Inc. v. Hogan: A Breakthrough
in the Law’s Reluctance to Award Damages in
Contract for Mental Anguish and Other Non-
Economic Detriment. 26 SD LRev 48 (1981).

21-14.1. Discovery and ftrial of exemplary damage claims. In any

claim alleging punitive or exemplary damages, before any discovery relating
thereto may be commenced and before any such c¢laim may be submitted to
the finder of fact, the court shall find, after a hearing and based upon clear
and convincing evidence, that there is a reasonable basis to believe that there
has been willful, wanton or malicious conduct on the part of the party claimed
against.
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or mental anguish following breach of contract
or tort, 122 ALR 1486.

Mental distress from pregnant woman's ap-
prehension or realization of injury to or loss of
child, as element of damages in action for per-
sonal injury, 145 ALR 1104.

Nuisance as entiti.ng owner or occupant of
rea) estate to recover damages for personal in-

‘eonvenience, discomfort, annoyance, anguish,

or sickness, distinct from, or in addition to,
damages for depreciation in value of property
or its use, 142 ALR 1307.

Pension, receipt of public or private pension
as affecting recovery against a tort-feasor, 75
ALR 2d 885.

Physical condition of piaintiff in personal in-
jury action az affecting right to be present at
trial, 27 ALR 4th 583.

Proof of injury to repatation as prerequisite

SD ATTY GEN OFC @o
JUDICIAL REMEDIES

to recovery of damages in defamation action —
post-Gertz cases, 36 ALR 4th 807.

Proximate cause: liability of tortfeasor for
injured person’s subsequent injury or reinjury,
31 ALR 3d 1000.

Recovery for loss of consortium for injury oc-
curring prior to marriage, 5 ALR 4th 300.

Separate trial of issues of liability and dam-
ages in tort, 85 ALR 2d 8.

Tort immunity of nongovernmental charities
— modern status, 25 ALR 4th 517.

Law Reviews.

The Weathermaker and the Law, 1 SD LRev
105 (1956). ’ '

A Cause of Action for Ignominious Birth? 11
SD LRev 180 (1966).

21-3-2. Punitive damages in discretion of jury. In any action for the
breach of an obligation not arising from contract, where the defendant has
been guilty of oppression, fraud, or malice, actual or presumed, or in any case
of wrongful injury to animals, being subjects of property, committed intention-
ally or by willful and wanton misconduct, in disregard of humanity, the jury,
in addition to the actual damage, may give damages for the sake of example,

Source: CivC 1877, §§ 1946, 1874; CL
1887, 88 4580, 4607; RCivC 1903, §§ 2292,
2319; RC 1819, §§ 1965, 1991; SDC 1939 &
Supp 1860, § 37.1802.

See Cal Civ Code, § 3294.

Cross-References.
Interference with lawful hunting or fishing,
punitive damages authorized, § 41-1-10.
Minors, restriction on liability for punitive

" damages, § 26-1-4.

Persons of unsound ming, restriction on lia-
bility for punitive damages, § 27A-2-5.

Abuse of Process.

Creditor who knowingly levied against ex-
ermpt property of judgment debtor could be held
liable for punitive damages resulting from con-
version as well as interest; fact that damages
were awarded by court on directed verdict
rather than by jury was inconseguential and

* court could properly include a fixed amount as

interest where length of time was certain. Rob-
erts v. Shaffer (1816) 36 SD 551, 156 NW 67.

Surety on attachment bond is not liable in
damages for wrongful attachment except upon
showing that attachment was malicious and
without probable cause. Slaughter v. Nolan
(1918) 41 SD 134, 169 NW 232.

Upon showing of malice attending wrongful
attachment, plaintiff may recover in separate
action for damages in addition to action on at-

" and by way of punishing the defendant.

tachment bond. Kirby v. First Nat. Bank of
Vermillion (1936) 64 SD 404, 266 NW 883.

Farm tenant was entitled to exemplary dam-
ages against landowner for wrongfully delay-
ing tenant'’s livestock auction where landowner
unjustifiably filed agister's lien against live-
stock when amounts tenant owed him were not
for pasturing cattle but were for hay sold to
tenant and rental on land; malice was suffi-
ciently established on evidence that before
sale, landowner threatened to tie up sale un-
less tenant paid and, in securing agister’s lien,
misrepresented true facts to attorney who drew
lien. Hannahs v, Noah (1968) 83 SD 296, 158
NW 2d 678.

Alienation of Affections.

Award of more than $6000 for both compen-
satory and exemplary damages in alienation of
affections case was not excessive. Morey v. Kel-
ler (1957) 77 SD 49, 85 NW 2d 57.

Amount of Punitive Damages.

Punitive damage award of $7,000 for the in-
tentional and malicious destruction of fence
valued at approximately $200 vwas not exces-
sive. K & E Land and Cattle, Inc. v. Mayer
(1983) 330 NW 2d 528.

Assault and Battery.
Court properly submitted issue of exemplary
damages in action for assault and battery; mal-



SOUTH CAROLINA
CONVENES JANUARY 14 - ADJOURNS JUNE 4

Mr. Edward E. Pollakoff

Steering Committee Chalrman

South Carolina Cil Justice Coalition
Nelgon, Mulling, Riley and Scarborough
P.Q. Box 11070

Columbla, South Carolina 28211
803-792-2000

The South Carolina Civil Justice Coalition will maintain a vigilant watch for any opposition
bills this year, according to Ed Poliakoff. While much of the legislature’s attention will be
focused on automobile insurance reform, the SCCJC remains in a watchful position. There
is widespread concern about an unfavorable comparative negligence bill that was carried
over from last year’s session. As you may recall, last year’s legislation would have codified
the South Carolina Supreme Court decision abolishing contributory negligence for the first
time. The South Carolina Law Institute and other tort reform opponents had amended the
bill to provide for the adoption of pure comparative negligence. The bill is currently in the
Judiciary Committee.

SOUTH DAKOTA
CONVENES JANUARY 7 -- ADJOURNS MID-MARCH

Ms. Julle Johnson

Industry and Commerce Assoclations of
South Dakota

P.QC. Box 190

Pierre, South Dakota 57501

805-224-6161

Fortunately, South Dakota enjoys reasonable liability laws so that most of the tort reform
agenda is not of concern here. Julie Johnson says, however, that the opposition can again
be expected to lobby for passage of protective orders legislation.

The Industry and Commerce Associations will focus on workers’ compensation this year.
Their proposed legislation is a workers’ compensation package will include: a limit on the
punitive damages assessed against an insurer that has wrongfully failed to pay a claim; ways
of addressing fraudulent claims other than through the criminal justice system; limits on
attorneys’ fees in workers’ compensation cases; and methods of expediting claims to keep
transactional costs down.
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January 27, 1992

s b1 Attn: Cece Kremer

e Honorable -
Vice President D00 e SD A
United Statas g% L=

wash1ngton, DC

Dan Quayle

of America

Dear Vica President Quayle,

The Industry and Commarce Asseciation of South Dakota cordially
you to attend and to Speak &t the banquat at "Business Day at the
Legislature" on February 18, 1992 In Pierra, South Dakota,

"Business Day at the Legislaturev 4s the largest event held during
our brief legislative sessfon, Nearly 1,000 business pecple from
over South Dakota attend “Business Day" to have their
collective voices heard,

4 merger between the former State Chamber of
Dakota Manufacturers and Processors Association,

We are 2 business group representing every size, shape and configuracion

of businesses from all over South Dakota,

°South Dakota's éconemy as such a bright spot 1np the nationa]
eéconomy and the Administration's plans for the economy,

°Product 1abi11ty reform - but be aware there wil] be plenty
of lawyers on both sides in the room.
°Smal1 business and/or rural develepment inftiatives, or
°Bus1ness-educat1on partnerships ("chotcer really isn't an {ssue
out here at this point).
The event 3tarts with a reception at 5:39 P.m. (CST), followed by the
bangquet at §:30 p.m. (CST) at the Pierre Rivar Center at the Ramkota Inn,

Charlotte Conway, ICA peint perscn for this
event. Your staff cap

We would be henored to have Jou 1in attendancel

Rﬁsﬁé*:fully submf;:!?}

/
iy 77 ( s/

ulie M. Johnso
foesident

JEF® PARKER ToN ETEv A= KURTENBACH
Memoesnis Co.Cnprr 8IPAZ Co-Charr Scouzsuze Ccv--*_nu Cra-
Parxer Transter Sioux Fais Rethmaray 125

EMARON CASEY
Me~z9’ Servzes CrRr/BIPAC 0a2nar
Casey Corzaranon Cramognain

LV AZINCY yatamawe



Suing for damages has become both a huge industry
and a tremendous drag on American industry’s

ability to compete.

The tort tax

By Leslie Spencer

MILLIONS OF ordinary Americans may
be worried about the economy, but
1992 already promises to be another
big year for the country’s trial lawvers.
Arm in arm with the Scientologists,
the plaintiffs’ bar is in hot pursuit of
Eli Lilly, maker of the antidepressant
Prozac.. A flurry of liability suits is
about to engulf Upjokn, maker of
Halcion, the popular sleeping pill. On
a third front, plaintiffs’ lawyers have
just filed hundreds of cases
against Dow Corning’s silicone
breast implants, which they hope
will enrich them as asbestos en-
riched them in the 1980s.

Further down the line, plain-
tiffs’ lawyers are assessing their
prospects against Nutri/System
and HMR 500 diet plans. The Civil -
Rights Act of 1991 promises to
generate countless lawsuits against
employers.

How much does all this tort litiga-
tion cost the U.S.? Two vyears ago
FORBES reported the tort system’s di-
rect costs at $80 billion a year
(FORBES, Oct. 16, 1989). That figure
was based on a study by Tillinghast, a
Hartford-based actuarial consulting
firm. It represented lawyers’ fees,
payouts to claimants and insurers’
administrative costs in 1985.

The estimate did not go down well
with the trial lawyers and the groups
associated with them. Last October
Joan Claybrook, president of Ralph
Nader’s Public Citizen, told PBS’
Adam Smith’s Money World that the
annual cost of torts is just $30 billion.
Claybrook sourced her figure to a
study done by Rand Corp.’s respected
Institute for Civil Justice, and asserted
that the FORBES figure had “no statis-
tical basis whatsoever.”

If anything, FORBES’ estimate un-

40

derstated the true cost of the tort
svstem. In a recently released update
ofits 1984 study, Tillinghast analyzed
liability insurers’ costs for 1987. Its
conclusion: Tort claims cost the
country S117 billion that vear. James
Kakalik, coauthor of the Rand study
cited by Claybrook, says it is Tilling-
hast’s $117 billion number,
not Rand’s S$30 billion to
$36 billion range, that rep-
resents the direct ““tort tax”
£ consumers end up paying.

Wuieg AQ suoeisy

Robert  Sturgis, who
wrote the latest Tillinghast
study, notes that from

1933 until 1950, U.S. tort
costs grew in line with the

overall economy. Since 1950, howev-
er, they have grown at a compound
rate of 12% a year—much faster than
the costs of workers® compensation,
government-paid health care and wel-
fare. Assuming that tort costs kept
growing at 12% after 1987, the cost
last year came to $184 billion—nearly
on a par with the country’s net private
domestic investment.

Where does all the money go? Both
Rand and Tillinghast agree that in-
jured claimants end up with only half
of the proceeds from this tort tax.
Further, according to Tillinghast,
only a quarter compensates economic
losses of plaintiffs. (The other quarter
pays for plaintiffs’ *“pain and suffer-
ing.””) The other half goes to insurers’
administration costs and to lawvers to
cover their fees and the expenses they
incur on things like discovery and
expert witnesses.

How could two studies come up
with such different numbers? The
Rand study set out to measure only
the costs directly associated with state
and federal lawsuits. The Tillinghast
study went further. It took into ac-
count such costs as the payments to
resolve the millions of potential law-
suits that never reach the courthouse,
and the costs to insurers of processing

| Torts vs. GNP
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claims and defending suits.

Note that the Tillinghast and Rand
studies consider only the tort system’s
direct costs to the economy. Beyond
the direct costs are the harder-to-
measure—but very real nonetheless—
indirect costs incurred in efforts to
stay out of the trial lawvers’ talons.

For example, a 1989 American

One can argue that the right of
consumers to sue to recover for injury
protects us against incompetent doc-
tors, and manufacturers who make
lawnmowers that cut fingers along
with the grass. The problem with the
argument is that the tort industry has
grown so large that it is now reducing
the quality and availability of many

goods and services.

There are countless examples. Tox-
ic leak detectors, useful to anyone
handling toxic substances, were de-
signed in the mid-1970s. But many
were kept oft the market out of fear of
lawsuits should the detectors fail.

Or take small planes. Very few new,
technologically advanced single- and

Medical Association study estimated -

that for every $1 they spend on insur-
5, docons Tort gushers for 1991

ance premiums, doctors spend $2.70
pcrforming often unncccssar}’ tests  Juries handed down these jackpot tort verdicts last year. The top ten
and beefing up record keeping to  total comes in at three times the total of just three yzars ago.

avoid litigation; this suggests that ex-

X . - $127.7 million  Product liability verdict against drug manufacturer Upjohn Co., alleging that anti-
cluding premium costs of about $5 . ; , . : i o
o e ol Chica; inflammation drug Depo-Medrol caused blindness, which resulted in loss of plaintiff's eye.
billion to $6 billion, the indirect tort udl i P iy
tax related to medical malpractice li-  $91.3 million  45-plaintiff consolidated award in Case tried against Owens-Corning Fiberglas and
ability alone cost the economy about  Brooklyn other asbestos manufacturers. Same jury still deciding product identification,
$15 Billion that vear ’ defendant's culpability and punitive damages.

How much of the nation’s $738- $86.5 million Sum of verdicts against Decom Medical Waste Systems, KML Corp., Bunker Resources,
billion-a-year health care bill can be St Louis Recycling and Reclamation Inc. and Raymond Adams, for accusing plaintiff of bringing
laid to the tort system? Hard to say, AIDS virus into a hospital. Settled, amount sealed.

,b uta 19?,1 study of auto injury claims $84.5 million  Premises liability award against an apartment complex and its management company in
n Havs.'an .by the Im‘%‘ ance Rcsca{ch Houston case of children drowned and brain-damaged in complex pool. Settled for $17 milfion.
Council gives some indication. The . S 3
study reports that medical treatment  $75 million Product liability case consolidating 36 plaintiffs against the Manville Trust,
ofa typical neck sprain from whiplash New York _Owens-lllinois and other asbestos manufacturers.
’ comes to about $1,300 if handled  $62 miltion Insurance bad faith award against Truck Insurance Exchange and Farmer's Insurance
> without a lawyer, on a no-fault Santa Ana, Exchange where insurer was accused of failing to pzy for insured’s legal defense.
basis. The cost to treat the same  Calif. Judge reduced verdict to $58 million. On appeal. . TR AT
@ injury if part of a tort claim $61.2 million ~ Insurance bad faith case against underwriters at Lloyd’s of London for failure: -
comes to about $8,000. Anchorage to pay a restaurant owner’s fire insurance claim. On appeal, = ¥ . 4 s
. $47 million Product liability case against Fibreboard and three other asbestos manufactum{ .
Out front and losing Houston . for 275 plaintiffs. e g s 5o S
Tort costs 25 percent of GNP $35 million Finding against California for failure to maintain center barrier of interstate highway in
AN s v = LosAngeles case of accident resulting in quadriplegia to 2 3d-year-old man. Settled for $15 million.
E '::'::t'i:: :xei':P’ ’ g é $33.8 million VProductvliability award against Merrell-Dow Pharmaceuticals for birth defects
isti It I b nt n's use of Bendectin.
25 three to eight :g Corpus Christi  allegedly caused Yy pregnant woman's use of Bendecti
times as hia 4 Note: Excludes civil verdicts against alleged or convicted criminals.
in the U.S. g Sources: Jury Verdict Research; Jury Verdict Review; FORBES.
a5 as elsewhere. }
é Where lawyers are prospecting
! If juries go along, these hot new tort topics will make plaintiffs’
L5 lawyers and their expert witnesses rich.
- Breast Hundreds of cases pending against Dow Corning, other manufacturers and physicians,
§ implants arising from alleged implant leaks and fibrous tissue formation.
10 £ SEe B . -
EwoE Z i Halcion At least 20 cases pending against Upjohn Co.’s drug alleging behavioral side
= S5 = effects resulting in paranoia, suicide and murder.
2fcc32Es , _ . _
05 & % ,3 s =3 = Insurance Hundreds of bad faith cases pending against many insurance companies and agents
§ o2 policies alleging emotional distress after the insured's claim is rejected.

35 Electromagnetic  About a dozen personal injury cases against several utility companies and electrical

0'6 fields transmission equipment manufacturers alleging brain damage, cancer and leukemia
‘ _ caused by electric and magnetic fields.
_ Source: Tilioghast, 1907 study Prozac An estimated 100 cases pending against Eli Lilly & Co. Supposed adverse effects

include suicidal and homicidal behavior.
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Tort costs

twin-cngine planes are manufactured
today because of liability costs to the
manufacturer. The perverse conse-
quence: Older plane: stay in use long-

. er than they would if prices of new

ones weren’t so high.

Although impossible to quantify
precisely, it’s likely that the tort sys-
tem’s indirect costs are at least as high
as the direct ones. That would put the
annual tort tax at well over $300
billion today—and growing rapidly.
Rand’s James Kakalik thinks that the
American Medical Association’s esti-
mate that medical malpractice’s indi-
rect costs are over 2% times direct
costs is a fair high-end estimate for the
tort system as a whole.

Whatever its precise dimension, the
tort tax is now weighing heavily on
the ability of American industries to
innovate and to compete internation-
ally. At 2.5% of U.S. gnr, the tort
system’s direct costs (as estimated by
Tillinghast for 1987) impose a bur-
den in the U.S. five times that in the
U.K.,, and almost seven times the level
in Japan (see chart, p. 41).

There are a few rays of hope. Vice
President Dan Quayle is pushing tort
reform, targeting such areas as frivo-
lous lawsuits, arbitrary punitive dam-
ages, “‘junk science” in the court-
room (FORBEs, July 8, 1991). Among
Quayle’s proposals: Ban contingency
fees for expert witnesses, curb puni-
tive damages and adopt the English
Rule, whereby losers pay the winners’
costs. Last October President George
Bush signed an executive order man-
dating that all government agencies
implement Quayle’s proposed re-
forms when litigating. In his State of
the Union address late last month,
Bush again called for tort reform.

But eftective reform remains elu-
sive. Those who oppose it are too
powertul and have too much at stake.
As of Jan. 22 a loser-pays rule is
authorized in most cases the govern-
ment brings. But this sensible reform
is toothless without budget approval
from Congress, whose members are
unlikely to approve.

Perhaps the only real solution lies
with judges and juries. As they begin
to appreciate the true magnitude and
ramifications of the spiraling tort tax,
they will be more likely to throw
frivolous lawsuits and venal demands
back at the lawyers responsible. =
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His enemies say it's only a matter of time before
William Dean Singleton’s highly leveraged newspaper
empire totally collapses. The wait may be long.

“We’re the only

one left”

By William P. Barrett

WILLIAM DEAN SINGLETON’s first ef-
fort at owning a daily newspaper end-
ed badly but memorably. His Fore
Worth Press, a poorly financed revival
facing an entrenched competitor,
shut in 1975 after only three months.
On the final day, angrv reporters
hurled beer cans at Singleton as he
made a newsroom speech.

“I was 24 years old then,” he savs,
clearly pained by the memory. “I've
learned a lot since then.”

Among the things Singleton, now
40, has learned is how to finance his
acquisitions. Rule number one: Use
other people’s capital. Rule number
two: Don’t use all vour assets as collat-

o

MediaNews Group’s W+liam Dean Singleton

Gets a dreadful word-of-mouth.
s

eral for a loan to buy another proper-
ty; that way, one piece of the empire
can go down without dooming the
whole empire. And never sign person-
al guarantees for corporate loans. An-
other important rule: Keep overhead
down. Singleton’s headquarters staft:
just 14 people.

With aggressive borrowing and dil-
igent  cost-chopping, Singleton—
who tends to leave daily operations to
his lieutenants while he makes deals—
has built quite a business. Revenues of
his privatelv owned parent, Houston-
based MediaNews Group, were an
estimated $450 million last year. Its
IS dailies in 9 states include the Den-
ver Post, the Houston Postand monop-

= oly papers in several smaller cities.

Singleton made his first Media-

© News acquisition in 1983 when he

paid $10 million for the Gloucester
County Times, in the New Jersey sub-
urbs of Philadelphia. Some $7 million
of that came from banks. The rest
came from Richard Scudder, a third-
generation newspaper owner who
had run the now defunct Newark
Evening News. Now 78, Scudder is
still Singleton’s 50-50 partner and
MediaNews’ chairman.

As media values rose during the
1980s, Singleton was often able to
entirely finance a new property with a
short-term bank loan, later refinanced
with longer-term investors. Media-
News’ debt and preferred stock is
down to around $400 million.

Recently, of course, media values
have been falling and cash flows slow-
ing. Singleton’s many detractors—he
gets a dreadful word-of-mouth within
the business, partly because he often
furloughs  employees—predict  his
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180 East Highway Fourteen - P.O. Box 850 « Philip, South Dakota 57567 USA

September 16, 1991

Honorable Vice President Dan Quayle
The White House
Washington, D.C. 20501

Dear Mr. Vice President Quayle:

I would like to commend you on your comments made to the American Bar
Association on August 13, 1991. Your statements made in reference to the
legal profession’s needed reforms were refreshing to hear. The Bush Adminis-
tration is advocating the viewpoint [ have had on this subject for the past
ten years. I and many other citizens of this great Country appreciate your
efforts and we are pleased to have you join in our cause to solicit these
needed reforms.

I am the founder and president of a small manufacturing company In
western South Dakota. I am also the chairman of the National Machine Tool
Builders Association’s Product Liability Committee. I see the problems caused
by the many liberal, confusing and chaotic laws that now govern the liability
courts on a daily basis. The competitiveness of my company has been greatly
diminished in the past ten years. If the current system is followed for the
next ten years, my company and many others will have a hard time surviving.
The backbone of America is crumbling and now is the time for change. That 1Is
why I appreciate your courage in speaking up and the Bush Administration’s
stand against the Trial Lawyers in this matter.

The enclosed copies I am sending you are articles that appeared in the
Rapid City Journal on September 8th and 12th and I thought they might be of
interest to you. The first is by Don Schultz, the new president of the Ameri-
can Board of Trial Advocates. There is no question to which side of this
issue he defends. The second is my rebuttal of his viewpoint.

I am also enclosing a copy of a letter that I have to date sent oul
approximately 2,000 copies in a effort to get others involved in this move-
ment. We need to get producers and consumers together to support this reform
if the Trial Lawyers are going to be defeated. ’

Thank you again for your efforts in helping to expose this prob-
lem to the American public.

Sincerely, '

Arthur A. Kroetch

Enclosures
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