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s (1985-86) they were not brought to & vote in the Senate be
gering by opponents of the legislation at Senate Julici
mek-ups. “ In the House of Representativee-tficy have been
bragd sponsorship in varigue~Bi
invariably been buried ai“the subcommitiee-fevel in the House Judiciary

II, THE CURRENT JURISDICTION

Justice Robert Jackson, in his separate opinion in Brown v. Allen,
complained that judicial expansions of the federal habeas corpus
jurisdiction were resulting in “floods of stale, frivolous and repetitious
petitions [which) inundate the docket of the lower courts and swell our
!| own™ (344 U.S. at 536). The “flood” to which Justice Jackson referred
[ consisted of 541 petitions in the preceding year (1952). In comparison,
" 9,542 federal habeas corpus petitions were filed by state prisoners in the
i | most recent reporting year (ending June 30, 1987). As these figures
indicate, habeas corpus applications were a relatively rare occurrence
| prior to the creation of a quasi-appellate federal habeas corpus jurisdic-
tion by judicial decisions of the 1930's and 1960’s, but now constitute a
major category of federal litigation. More detailed statistical and
quantitative information is set out in the first part of this section.

___._,__
gt

While the volume of habeas corpus litigation has grown in recent
years, the marked tendency of the Supreme Court’s decisions since the
start of the 1970's has been to draw back from the heady expansion of
inferior federal court review of state judgments that characterized the
Court’s habeas corpus jurisprudence of the 1960’s. The most significant

Criminal Law of the Senate Comm. on the Judiciary, 98th Cong., 1st Sess. 16-17, 32-41,
160-65 (1983), the proposals were voted out by the Senate Judiciary Committee as a
separate bill (S. 1763), see S. Rep. No. 226, 98th Cong., Ist Sess. (1983), and passed by
the Senate, see 130 Cong. Rec. 1834-72 (1984).

“There was an additions) hearing in the 99th Congress. See Habeas Corpus Reform:
Hearing on §. 238 Before the Senate Comm. on the Judiciary, 99th Cong., 1st Sess.
(1989).

“Eg, HR. 5594 of the 98th Congress.
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decisions of the current period are described briefly in the second part of
this section,

A, Empirical Findings

Information concerning the volume of habeas corpus applications
and other federal litigation is available in the Annual Reports of the
Director of the Administrative Office of the U.S. Courts. As noted above,
these figures show that large-scale habeas corpus litigation by state
prisoners is 2 recent phenomenon in historical terms. In 1941 there were
127 petitions. In 1961 there were 1,020. The number of applications
thereafter increased astronomically in the course of the 1960's, reaching
9,063 in 1970; subsided in the early 1970's, reaching a low of 6,866 in
1977; and has since increased fairly steadily. The figures for habeas
corpus petitions filed by state prisoners in the federat district courts over
the past ten years are as follows:®

1978 1979 1980 1981 1982 1983

7,033 7,123 7,031 7,790 039 8,532

1984 1985 1986 1987
8,349 8,534 9,045 9,542

More detailed statistical information is available from a snidy of
habeas corpus litigation that was funded by the Justice Department and

*3The figures in the text are drawn from the Annual Reports of the Director of the

Administrative Office of the U.S. Courts. The aggregate figures for state prisoner’
hebeas corpus petitions include, in addition to normal petitions in which jurisdiction ig
predicated on claimed violations of federal rights (“faderal question” petitions), a smal}
number of petitions by prisoners in United States territories where the faderal cOourts

“have jurisdiction over local crimimal matters (“local jurisdiction™ petitions). For
example, the 1987 figure of 9,542 comprised 9,524 “faderg] question’™ petitions and 18
“local jurisdiciion” petitions, and the 1986 figure of 9,043 comprised 9,040 *federal
qQuestion™ petitions and 5 “lacal jurisdiction™ petitions. In addition to reporting 9,542
habens corpus petitions by state prisoners, the most recent report (1987) noted 1,808
hebess cotpus petitions and 1,664 “motions to vacatc sentence” by federal prisoners
(Table C2).

A tabulay summary of the volume of prisoner litigation between 1961 and 1982 sppears
in 8. Rep. No. 226, 98th Cong., st Sess. 4 .11 (1983). A more comprehensive summary
of statistical data relsting to habeas corpus litigation appears in Special Report of the
Buresu of Justice Statistics, Federal Review of Stare Prisoner Petitions : Habeas Corpus
(March 1984) [hereafter cited as “Statistical Report”].
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conpleted in 1979, The study, carried out by Professor Paul Robinson,
examined a sample containing 1,899 petitions filed between 1975 and
1977, which comprised about one-eighth of all habeas corpus applica-
tions filed in the country in the relevant period.® The general picture of
habeas corpus litigation that emerges from the available empitical data
and other factual information is as foilows:

1. Workload end Results

The work involved in processing habeas COTpus cases constitutes a
substantial burden on state officials and the court system. In connection
with a typical petition, the state is required to transmit records and to
respord to the legal and factual contentions raised by the petitioner. The
district court must review the record to the extent necessary and re-
determine each claim that is properly presented, working from the
evidentiary basis st out in the record together with the submissions and
arguments of the parties. Frequently the district court’s decision is
appealed, resulting in additional work for judges, state officials and
defense counsel at the level of the federal courts of appeals.™ Since a
prisoner is required to exhaust state remedies before seeking federal
habeas corpus, the lure of an additional level of review in the federal
courts -- in which claims rejected at the state level are open to re-
litigation - results in increased recourse to siate remedies. The availabili-

ty of federal habeas corpus accordingly increases the workload of the
state courts as well as the federal courts.%s :

Despite the substantial expenditure of prosecutorial and judicial
resources entailed in-habeas corpus litigation, the normal outcome is
dismissal of the petition or affirmance of the state judgment. In the 1979
study, only 3.2% of petitions resulted in any form of relief and only 1.7%

““The findings of the study were initially reported in P. Robinson, An Empirical Study of
Federal Habeas Corpus Review of State Court Judgments (Federal Justice Research
Program 1979). The data gathered in the study was later independently analyzed in
Allen, Schachtman, & Wilson, Federal Habeas Corpus and its Reform: An Empirical
Analysis, 13 Rutgers L. Rev, 675 (1982). A concise summary of the main findings of
these reports appears in Statistical Report, supra note 62, at 5-7,

$8ee P. Robinson, supra note 63, at 21-23; The Habeas Corpus Reform Act of 1982:
Hearing on $.2216 Before the Ssnate Comm. on the Judiciary, 97th Cong., 2d Sess.
42-44 (1982); Comprehensive Crime Control Act of 1983: Hearings on 8.829 Before the
Subcomm. on Criminal Law of the Senate Comm. on the Judiciary, 98th Cong., Ist
Sess. 41 (1983). .

t3See generglly Pricudly, supra note 41, at 144 n. 10,
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resulted in an order directing release from custody.® Even these low
figures cannot be taken a5 reliable indications of the “benefits” of habeas
corpus review, since there is no reason to believe that the federal court
determination in such cases is enerzlly “better” than the contrary state
judgment it supersedes. In purely descriptive terms, o successful petition
normelly means only that federal tria| Judge disagreed with a number
of state trizl and appellate judges.*” The judgmental or subjective nature
of the determinations requited is suggested by the large differences
observed in the 1979 study between the granting rates for different
federal judges - a smail number of judges accounted for a large
proportion of successful petitions,® Ag Judge Friendly has observed:

In the vast majority of cases Wwe agree with the state courts
+ -+« In the few where we disagree, I feel no assurance that the
federal determination is superior . . ., [W]e do not know how
many of these [succassful habeas] cases represented prisoners
-+ . whom society has grievously wronged . . . or how many
were black with guilt. The assumption that many of them fall
in the former category is wholly unsupported,

In considering the low incidence of successful petitions, an analysis
of the study data concluded that “[i]f one considers only the statistically
measureble benefits of habeas review, they appear to be outweighed by
the costs of expansive habeas review,” 7

©Soe P. Robinson, supre note 63, at o), 14.

*’Even where an appellate panel affirms the granting of a writ, the issue remains one of
disagreement among federal and state judges who are equally bound to uphoid the
Constitution and federal law. See generally pp. 4249 infrg,

45ze P. Robinson, supre note 63, ut 53 (out of 51 judges who handled state habéas
petitions, three judges accounted for 29.9% of all petitions granted and twelve Jjudges
accounted for over two-thirds of all petitions granted),

* Friendly, supra note 41, at 165 n. 123, 148 & n. 25; see Brown v. Allen, 344 U’ s, 443,540
(1953) (opinion of Jackson, J.) (“Whenever decisions of one court are reviewed by
another, a percentage of them are reversed, That reflects a difference in outlook
normally found berween personnel comprising different courts. However, reversal . . . is
nat proof that justice is thereby better done. There is no doubt that if there were a
super-Supreme Court, a substantial proportion of our reversals of state courts would
also be reversed.”).

WAllan, Schachiman, & Wilsan, supra note 63, at 683. But ¢f, id. at 683-90 {noting non-
quantitative costs and benefits alleged for habeas corpus review). These non-
quantitative considerations are exzmined at pp. 40-53 infra.
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The 1979 study indicated that habeas corpus petitioners constitute a
highly stypical class of prisoners. Most petitioners had been convicted of
serious, violent offenses. Over 80% had been convicted after trial, and
practically the same proportion had had, or wers having, direct appellate
review of their cases in the state system. Moreover, sbout 45% of
petitioners had pursued collateral remedies in the state courts, including
over 209% who had filed two or more previous state petitions. Over 30%
of petitioners had filed at least one previous federal petition, !

In contrast, the vast majority of state defendants plead guilty and
have no trial or appeal. Thus, habeas corpus typically operates as a
mechanism for providing additional review to prisoners whose cases have
already received an abundance of judicial process in comparison with the
average criminal case,

3, Delay in Filing

Another finding of the 1979 study is that there are frequently
enormous delays between the conclusion of the normal adjudicatory
process in the state courts and the filing of a habeas corpus petition.
About 40% of the petitions in the study were filed more than five years
after conviction and nearly a third were filed more than ten years after
conviction. Still longer delays were noted in some cases in the study, up
to more than fifty years from the time of conviction.”

7i See P. Robinson, supra note 63, at 4(a), 7, 15. Even where a petitioner has not had prior
state court review of his claims, this does not imply that means for raising such claims
are unavaiiable in the state courts. Prisoners frequently by-pass state remedies and file
procedurally defective habeas corpus petitions. See id. at 13,

iSee Allen, Schachtman, & Wilson, supra note 63, at 703-04. The cited report’s
characterization of this data as showing that “lengthy delay . . . rarely occurs,” see 4.,
is idiosyncratic.
Legitimate post-conviction delays in filing of up to a few years can result from the
exhaustion requirement, but this cannot account with any frequency for time intervals
exceeding a decade, which the study found to be common. The average time prisoners
took to exhaust state remedies was 2.8 years from conviction. See id. at 70S. This
aversge figure would actually exaggerate the time necessary 1o complete the state
review process, since it would be inflated by cases in which prisoners failed to pursue
certain claims at tria! or on direct review and then delayed a number of years before
presenting them on collateral attack in the state system,

Delays of the length and frequency noted in the report also cannot be explained on the
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federal courts, which &re subject to definite time limits, Federal
defendants, for example, generally muyst decide whether to appeal within
ten days (Fed. R. App. P. 4(b)); state convicts seeking direct review of
their convictions in the Supreme Court generally must g
days (Sup. Ct. R. 20); and even 2 federal prisoner who clai
evidence of his innocence discovered after tri

time limit on seeking a8 new trial under Fed. R. Crim. P. 33,

The problem of delay has been particularly acute in capital cases. In
such cases, the continuation of litigation prevents the sentence from
being carried out, While thirty-seven states currently authorize capita]
punishment, and about 2,000 prisoners are currently under sentence of
death, the typical capital case is characterized by interminable litigation
and re-litigation, and fewer than a hundred executions have been carried
Out in the past twenty years.” The federal habeas corpus Jurisdiction
provides an avenue for obstruction and delay in these cases which the

states are powerless to addrass. Attorney General William French Smith
has observed:

(Tihe inefficiency of current court procedures has resulted in g
de facto nullification of the decisions of most state legislatures
to impose capital punishment for some crimes. The “public
interest” organizations that routinely involve themselves in the
litigation carried on in capital cases have fully exploited the
system’s potential for obstruction. Delay is maximized by
deferring collateral attack ung] the eve of execution. Once a

basis of petitions challenging events that occurred some time after conviction, such as
parole denial or revocation, Petitions of this sort were a small part of all petitions in the
study; nearly a third of all petiuons were filed more than ten years after conviction, but
the average time intervals for petitions challenging post-conviction cvents were far less
than that; and the average delay in the various districts covered by the study was not

correlated with the incidence of sych petitions. See id. at 703-04 n. 103, 706 & nn.
109-10.

"NAACP Legal Defense and Educational Fund, Death Row , U.S 4, (Nov. 1, 1987). A
general analysis of the problem of dilatory habeas corpus litigation in capital cases
Appears in Statement of Associate Deputy Attomey General Paul Casseli concerning
Habeas Corpus ang Capital Punishment Litigation before the Subcomm. on Govern-
ment Information, Justice, and Agriculture of the House Comm. on Government
Operations (Feb. 26, 1988) (heaning held in Madison, Florida).

37




Ya/us/83 16:25 o ? ND. 816 Qa5

stay of execution has been obtained, the possibility of carrying
out the sentence is foreclosed for additional years as the case
works its way through the multiple leyers of appeal and review
in the state and federal couris.

The solution to this problem lies in part in the reform of
state court procedures . . . . The efficacy of state reforms is
severely limited, however, by the availability of federal habeas
corpus, which cannot be limited by the state legislatures . . . .
It . . . prevents correction of the practical nullification of all
capital punishment iegislation that has resulted from litiga-
tional delay and obetruction.™

Overall, the aveilable data provides a more definite empirical
. content to Justice Jackson’s characterization of habeas corpus petitions
as “stale, frivolous and repetitious.” The delays involved in habeas
corpus litigation greatly exceed those allowed under any other appeliate
mechanism, the prospect of success is slight, and the review that is
provided generally amounts to another round on claims that have
already been thoroughly worked over in the state courts.

given weight 10-doRg]
ignored or shrugged off'

"Smith, Propasals for Habeas Corpus Reform, in P. MeGuigan & R. Rader, eds,,
Criminal Justice Reform: A Blueprint 137, 14546 (1983).

Executions have resumed on a significant basis within the past few years, though tha
number carried out remzins a minute fraction of the number of prisoners under capltal

sentence. The causes of this development presumably include the Supreme Court's .

resolution of various issues in its capital punishment caselaw whose uncertainty had
previously impeded executions, and a toughening of the Court’s stance toward delay in
capiia] cases through habeas corpus litigation. See generally Barefooi v. Estelle, 461 U.S,
880 (1983).
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Appendix: Habess Corpus Cases

As noted at the start of this report, the contemporary system of
federal habeas corpus review of state judgments can convert “the process
of review in criminal cases into & kind of interminable game, an open-
ended hunt for official error. In this attenuated process the question is
not whether an innocent defendant, mistakenly convicted, may enlist the
aid of an appellate court in correcting a miscarriage of justice. Rather, it
is whether a persistent defendant, however guilty, may eventually get
lucky and persuade some Jjudge or court to find €rror, given unlimited
opportunities to do s0.” '* This appendix describes some particular cases
that illustrate the costs of a system which permits the indefinite
continuation of litigation in criminaj cases,

1, The Hillery Case. On the night of March 21, 1962, fifteen-year-
0id Marlene Miller was at home alone, sewing a dress that she expected
to wear on her sixteenth birthday. Marlene never 8ot to wear the dress,
On the following morning, her body was found in an irrigation ditch near
her house. She had been subjected to an attempted rape, and the sewing
scissors she had been using, monogrammed with her name, were
embedded up to the handles in her throat,

Booker Hillery, who was out on parole from an earlier rape
conviction, was arrested for the crime, convicted, and sentenced to death.
Hillery's conviction marked the start of sixteen years of litigation in the
state courts.

The conviction and sentence were initially upheld by the Supreme
Court of California on appeal in 1963 (386 P.2d 477). In 1965, that court
upheld Hillery's conviction again on re-hearing, finding all his claims to
be without merit or non-prejudicial, and characterizing the evidence of
guilt as “overwhelming” (401 P.2d 382, 395)."* However, the jury that
sentenced Hillery to death had been given instructions relating to the
possibility of release on parole if a life term was imposed and the
possibility of reduction of the sentence that were inconsistent with a
California Supreme Court decision which followed Hillery’s trial and

'™ Remarks of Assistant Attorney General Stephen J. Markman at s Seminar on the
Administration of Justice sponsored by the Brookings Institution, Annapolis, Mary-
land, at 1-2 (Mar. 8, 1986),

“*Hillery applied for review of this decision by the United States Supreme Court. The
Court denied certiorari (386 U.S. 938).
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initial appeal. The case was sccordingly remanded for g pew penalty trial
(401 P.2d 384-85, 395),

At the second penalty trial, Hillery was again sentenced to death,
and the sentence was upheld by the California Supreme Court on appeal
in 1967 (423 P.24 208). Hillery subsequently filed petition for state
habeas corpus in the California Supreme Court, Presenting a new
challenge to the result of the second penalty trisl. A potential Juror had
been excused at that tria) after she stated that she thought that she could
not sentence anyone to death in any case or follow state law relating to
capital punishment. The California Supreme Court believed that the trial
judge’s questioning on this point and the juror's responses were
inadequate under the standard of Witherspoon v, {liinois, 391 USS. 510
(1968), and overturned Hillery's capital sentence again (457 P.2d 565).

This decision in 1969 was followed by a third penalty trial, at which
Hillery was sentenced to death for the third time. He appealed to the
California Supreme Court, raising various claims attacking his conviction
and sentence. In 1974, that court affirmed the conviction again, but the
sentence was changed to life imprisonment on the bagis of a 1972

)

California Supreme Court decision holding capital punishment to be

The conclusion of sixteen years of state court litigation in Hillery’s
case was, to borrow Judge Friendly's phrase, only “the end of the
beginning.” """ Later in 1978, he filed & petition for habeas corpus in
federal district court, alleging that blacks had been intentionally excluded
from the grand jury that indicted him in 1962. This issue had been
raised, prior to Hillery’s initial trial, before the State superior court judge
responsible for grand jury selection (Judge Wingrove). There had been
no blacks on the seven grand juries selected by that Judge, though blacks
constituted about 5% of the county’s population in the relevant period,
and blacks had served on trial juries. In ruling on a motion to quash the

"WSee Vasquez v. Hillery, 474 U s 254, 256 & n2, 279 n.10 (1986); id., Brief for
Petitioner at 5-6 and Brief for Respondent at 3,

" Friendly, supra note 41, ar 142,

77
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indictment, Judge Wingrove denied that the absence of blacks on the
grand juries he had selected was the result of discrimination, and stated
that he hed made unsuccessful efforts to identify qualified blacks for
grand jury service. In particular, he had previously asked Hillery's
lawyer (who was black) to identify such persons, and had considered
selecting a particular black resident of the county for grand jury service,
but declined to do so after determining that it would interfere with the
prospective juror's regular employment, Judge Wingrove's rejection of
this discrimination claim was affirmed by the California Supreme Court
on appeal. The discrimination claim was later rejected again in state
habeas corpus proceedings. '

Hillery’s federal habeas corpus petition re-presenting this claim was
litigated over a period of five years before the distriot court (496 F. Supp.
632; 533 F. Supp. 1189; 563 F. Supp. 1228). In 1983, the district court
finally reached the merits of the claim and granted the writ. The evidence
before the court included the records of state proceedings; testimony
given in the federul proceedings by Hillery’s former lawyer in support of
the claim that he had unsuccessfully litigated in the state courts twenty
years earlier; and a statistical apalysis of grand jury selection in Kings
County up to the time of Hillery's case. Judge Wingrove was not
available to testify in response to the charge that he had engaged in
intentional discrimination on the basis of race, having died many years
before the federal proceedings.

In granting the writ, the district court identified as supporting
evidence the absence of blacks on grand juries although blacks constitut-
ed about 4.6% of the aduli population in the county,'” Judge
Wingrove's knowledge that his standards for grand jury service did not
resuit in any blacks being selected,'® the subjective nature of the

1M See 386 P.2d at 486-87: 40§ P.2d at 392-93; and sources cited in note 136 supra.

1¥Much of the district court's opinion was devoted 10 a statistical analysis supporting the
conclusion that the absence of blacks on grand juries “was unlikely 10 be due solely to
chance or accident,” assuming random selection from the genersl adult population
(563 F. Supp. 1241-46). This point, however. was of slight relevanice to the ultimats
issue in the case, since the grand Jury selection process was ot random. The question
presented was whether the statistical disparity resulted from non-racial conditions on
service in an obviously non-random selection process, as opposed to the deliberate
exclusion of potential grand jurors on the basis of race.

" The district court made the stronger assertion that 3 udge Wingrove continued to select
only personis meeting his standards “with full knowledge that such action would mean

]
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selection process,'*! and the fact that Judge Wingrove did select a black
person to serve on & grand jury in the year following Hillery's
indictment. '*? The court refused to credit Judge Wingrove's ezplanation
of his actions in the state record and also discounted the state's
explanation that the county’s black residents were. largely engaged in
itinerant farmwork and would have suffered economic hardship from
grand jury service.'® The district couri’s decision was affirmed by the
Ninth Circuit on appeal in 1934 (733 F.2d 644),

that no biacks would serve” (563 F, Supp. 1247). Howaver, the basis for this assenién
was not explained, and Judge Wingrove did select a black grand Juror in the following
year (363 F. Supp. 1248), .

"“I'The disteiet court dismissed as irrelsvant Judge Wingrove's explanation in the state
record that grand juries in Kings County rarely considered crimina! matters, and
primarily performed & waichdog function with respect to the operations of county
government (363 F. Supp. 1233, 1250). However, this point was relevant as support for
a nonsdiscriminatory purpose bshind a practice of using certain judgmental standards
in aslecting grand jurors. In relation to a body whose essentinl function was oversight
of county government, it was not unreasopsble to want to chooss “people who are
interested in the community, civic minded, the better typ¢ of our citizens” and
“someone who has some substance, some interest in government, some interest in
community activities, civil activities, people that take an interest that way."” %63 F.
Supp. 1232 (quoting Judge Wingrove's explanation of selection siandards). See
generclly JA-33 and Brief for Petitioner at 38-40, Vasquez v. Hillery, 474 U S, 254
(1986) (description of grand jury functions and statutory conditions on service),

" Judge Wingrave's selection of a bleck grand juror was cited by the district court as
evidence that he had intentionally excluded blacks from grand juries on the ground
that it evidenced 2 change from prior practice after the discrimination issue was raised
in Hillery's cese (563 F. Supp. 1248-49). One wonders what would have happened if
Judge Wingrove had nof subscquently selected any black grand jurors. Presumably
that would also have been cited as additional evidence supporting the discrimination
¢claim.

"W\CS. Lag Angeles Times, Jan. 20, 1986 (“Raymond Niday, 63, a Lemoore insurance man
who wag foreman of the grand jury that indicted Hitery . . . said . . . that economics,
not race, was the governing factor in selecting grand jury members: *Three classes of
people served on the grand juries, & businessman able to sustain his family whether he
worked on & day-to~dey basis or not, a retired person or a housewife. Farm Iaborers,
wage earners, hiue collar people could not afford to serve on grand juries. You would
have created a hell of an imposition on any person in those categories. They had to be
cut earning their living. . . . Biscks at that time in this county were at the lower end of
the economic scale, just as many whites were, If a person had the ability to
[participate), he or she would never have been excluded. . , . The evidence was totally
overwhelming against Hillery. We had no other alternative but to indict him. ., . The
court's desision [overturaing Hillery's conviction) is & travesty, transposing an incident
that happened nearly a quarter of a century ago into the present day. . . . The futility of
it all upzets me'™).




Y599 16:33 ? NO. @16 B11

The state applied for certiorari to the Supreme Court, and the Court The Sup
granted review (474 U.S. 254). The Court upheld the granting of the writ, have to releas
emphasizing that a finding of racial discrimination in grand Jjury reason to doy
selection has traditionally been grounds for reversing a conviction, and Marlene Mill
rejecting the idea of creating a limitation on the raising of such claims on community
review in light of prejudice to the state’s ability to re-try the petitioner, article entitle:
Justice Powell, joined in dissent by Justice Rehnquist and Chief Justice
Burger, stated:

Respondent, a black man, was indicted by a grand jury having g:;i
no black members for the stabbing murder of a |S-year-old you
$irl. A petit jury found respondent guilty of that charge says
beyond a reasonable doubt, in a trial the fairness of which is brut
unchallenged here. Twenty-three years later, we are asked to Har
grant respondent's petition for a writ of habeas corpus -- and now
thereby require a new trial if that is still feasible -- on the aga;

ground that blacks were purposefully excluded from the grand

jury that indicted him, It is undisputed that race discrimina-
tion has long since disappeared from the grand jury selection any
process in Kings County, California. It is undisputed that a give

grand jury that perfectly represented Kings County's popula-

tion at the time of respondent’s indictment would have
contained only one black member. Yet the Court holds that : dre
respondent’s petition must be grented, and that respondent Ha
must be freed unless the State is able to reconvict, more than dav
two decades after the murder that led to his incarceration, 4' hav
, con
It is difficult to reconcile this result with a rationa] ] not
system of justice. ‘ sigl
The dissent went on to argue that the establishment of Hillery’s | Hillery. . . th
guilt by proof beyond a reasonable doubt at a fair trial demonstrated that | reversed after
he had not been prejudiced in any legally relevant sense by discrimina- | selection of th
tion in the selection of the grand Jury, and that permitting such a non- | trial. .. . As
guilt-related claim to be litigated indefinitely . despite substantial | c’:;“f;;‘,j{:‘;’
prejudice to the possibility of re-trial - goes beyond what is reasonably | . —
warranted for deterring discriminatory practices, ' j deterrent to 1
| challenge the
' deter such w
'“Cf. Fed. R. Crim. P. 12(b) and Advisory Committee Note (challenges 1o grand jury | S Time Magazi
selection waived if not raised before trial), Remarks of Assistant Attormney General takes place s
Stephen J. Markman at & Seminar on the Administration of Justice sponsored by the suffering," sai

% |
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The Supreme Court's decision entailed that the state would either
have to release Hillery or give hin a new trial, although there was no
reason to doubt the accuracy of his conviction in 1963 for murdering
Marlene Miller. The impact of the Court’s decision on the victim’s
community and family were described as follows in a Time Magazine
article entitled “Seeing Justice Never Done'"

Hanford, California, is a farm community, the kind of
place where people know each other by name and trust each
other by natare. “You can go downtown without a dime in
your pocket, do your shopping and come back to pay later,”
says City Councilman J. Brent Madill. . . . In any town, the
brutal killing of a teenage girl leaves a deep mark, but in
Hanford the wound remains, 24 years after the crime. And
now the U.5. Supreme Court has rubbed the wound open
again all these years later, . . .

“Where's the justice?” asks Councilman Madill, “Is there
any justice?’ Most of Hanford believes little attention was
given to deterring the larger evil. . . .

Neighbors say that Marlen¢’s parents, now in their 70's,
dread the possible reopening of the case. They still reside in
Hanford, though the house they lived in at the time of their
daughter’s death has long since been torn down. The memories
have been harder to demolish, “The sad thing is that it keeps
coming back,” says Marlene’s brother Walter Jr. “We have
not been allowed the time to heal.” And the end is still not in

sight, 14

Hillery. . . the conviction of the defendant for murdering a fifteen-year-old girl was
reversed after twenty-three years of . . . litigation on grounds of discrimination in the
selection of the grand jury . . . despite the absence of any unfairmess in the defendant’s
trial. . . . As the dissenting Justices noted, *{i}t is difficult to reconcile this result with a
rational system of justice.” No purpose of affording justice to the individus! defendant
can explain it, since there is no reason to believe that his conviction was anything other
than accurate and just. Nor can it be explaincd in terms of providing a systemic
deterrent to the specific evil for which relief was granted. Allowing defendants to
challenge the grand jury sclection process for some reasonable time would suffice to
deter such wrongs. Allowing them to do so forever is irrational and absurd.™).

15 Tyme Magazine, Feb. 17, 1986; see Las Angeles Times, Nov. 17, 1986 (“A trial that
takes place 50 many years after the original crime only ‘causss the victims more
suffering,’ said Bernard Miller, the uncle of the slain girl. The family spent s lifetime
trying to forget a tragedy, he said, and now they are forced to remember. . . . ‘My




The state authorities resolved to re-try Hillery, though doing so
presented extraordinary difficulties after the lapse of a quarter of a
century. Six thousand pages of transcripts from earlier proceedings had
to be reviewed. A number of key witnesses from the original trial were
dead; locating surviving witnesses and other persons with relevant
knowledge involved tracking down about 115 people throughout the
country., At the original trial, Hillery was discredited through the
admission of false alibi statements that he made to the police following
his arrest; these statements were ruled inadmissible at the re-trial because
the police had not observed restrictions on custodial questioning which
emerged in subsequent judicial decisions. '* Hillery’s testimony from the
1963 trial was also excluded.'*” However, physical evidence had been
retained from the original trial on account of Hillery's reputation as a
persistent litigator, and additional evidence was generated from this
material through the use of contemporary forensic technology. The loss
of witnesses was partially offset in some instances by having proxies read
transcripts of their testimony from earlier proceedings ai the second trial.

On December 18, 1986, Hillery was again convicted of murderning
Marlene Miller in 1962, and sentenced to life imprisonment. Re-trying

brother and his wife were terribly traumatized,” he said. ‘They've tried to live with it
and get on with their lives. But how can they when the courts keep tossing it back at
them? They're going to have to go back in that courtroom and relive the thing all over
again.'”).

W 1n Escobedo v. Illinois, 378 U.S. 478, 490-91 (1964), the Supreme Court held that
statements obtained from a suspect in custodial interrogation could not be used at trial
if the suspect had requested and been denied counsel and had not been told that he had
8 right to remain silent, The Supreme Court of California, in addressing one of
Hillery's appeals in 1965, had held that the questioning of Hillery violated Escobede
and a related state decision because the police had not told Hillery that he had a right
to counsel and a right to remain silent (401 P.2d 382, 384, 394), Of course no such
requirement existed when Hillery was questioned ir. 1962, see Office of Legal Policy,
Report on the Law of Pre-Trial Interrogation 25-32, 38-39, 5536 (Feb. 12, 1986) (Truth
in Criminal Justice Report No. 1), and the Caiifornia Supreme Court found in its 1965
decision that the admission of Hillery's pre-trial statements at his trial was harmless
error “in light of the other overwhelming evidence of guilt™ (401 P.2d 394-95).
However, the 1965 finding that the admission of Hillery's statements was improper
was deemed to be “the law of the case™ and sufficient to require their exclusion at his
second trial in 1986.

"7 Hillery's testimony at the original trial included a reireration of his pre-trial 2libi story
.. which was shown to be false by other evidence -- and also brought out the fact that
he had a prior rape conviction (386 P.2d 48]-82, 401 P.2d 399). These facts were
concealed from the jury at the re-trial in 1986
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Hillery had cost the county over $250,000. Within hours of the
convietion, a notice of appeal was filed with the California Court of
Appeal; Hillery’s appeal 1s now pending before that court. And the end is

still not in sight.'®

2. The Aiken Case. Arthur Aiken and Antonio Wheat robbed gas
stations and killed the attendants. Following their third robbery and
murder within a single month in 1965, they were apprehended by the

police.

Aiken was advised of his rights after being taken into custody. He
was initially unwilling to talk to the police when questioned, and stated
repeatedly during a brief portion of the interrogation that be wanted a
lawyer and did not want to say anything. However, after Aiken was
confronted with his accomplice Wheat’s refusal to retract statements
which imputed primary responsibility for one of the killings to Aiken, he
became eager to give his version of the crimes, and provided detailed
confessions which inculpated him in two of the murders. At trial, Aiken
was convicted of three counts of murder and sentenced to death (434

P.2d 10, 14-15, 27-29).

The conviction was appealed to the Supreme Court of Washington,
which remanded the case for additional fact-finding concerning the
propriety of admitting Aiken’s confessions. The trial court concluded
that the confessions had been properly admitted, and the state supreme
court, agreeing, upheld the judgment. i

In reaching this result, the court noted that continued questioning
following a request for counsel or an expression of unwillingness t0 talk is
inconsistent with the restrictions on custodial questioning created by
Miranda v. Arizona, 384 U.S. 436 (1966). However, in light of Johnson .
New Jersey, 384 U.S. 719 (1966), Miranda did not apply retroactively to
cases, like Aiken’s, in which the trial preceded the Miranda decision (434

P.2d 21-22).

4 Gpe Los Angeles Times. Dec. 19, Dec. 3, Nov. 26, and Nov. 17, 1986. Additional
information concerning the re-tnal and subsequent proceedings was provided by
Robert Maline, the Kings County District Attorney who prosecuted the re-tnal,
Ronald Fahey, who served as special prosecutor in connection with the re-trial, and the
Kings County Auditor's office.

149The court also rejected various other claims raised by Aiken, including claims relating
to pre-trial publicity, demal of severance, admission of evidence, and jury instructions

(434 P.2d 35-40)

— ALl
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The court also rejected arguments (434 P.2d 22-24, 31-34) that
Aiken's confession was involuntary or inconsistent with the more limited
restrictions on interrogation -announced by the Supreme Court in the
decision of Escobedo v. Illinois, 378 U.S. 478 (1964). The trial court had
found that Aiken did not confess becausc of overreaching by the police,
but out of a desire to rebut his accomplice’s statements portraying Aiken
as the main actor in one of the killings. The trial court also found that the
officers conducting the interrogation -- which was taperecorded -- did not
hear Aiken’s remarks about wanting a lawyer or being unwilling to talk.
The grounds for this conclusion included the denial of all officers

involved that they had heard such statements; the fact that Aiken “held

his head down . . . spoke softly, slurred his words, and . .. let his voice
trail off"; interference by numerous noises from outside with audibility in
the interview room; the distance of the interviewing officers from Aiken;
and the great difficulty of hearing on the tape many of Aiken’s answers ~-
including the disputed statements -- as a result of which the trial court
did “not believe that the interrogating officers heard, nor could passibly
... have heard, any request for an attorney or desire to remain silent”
(434 P.2d 27-33).

Following the affirmance of Aiken's convictior by the Washington
Supreme Court in 1967, he applied to the United States Supreme Court
for review. The Court granted certiorari (392 U.5. 652), vacated the
judgment, and remanded the case to the state courts for reconsideration
in light of the decision in Witherspoon v. Illinols, 391 U.S. 510 (1968),
regarding exclusion of potential jurors who oppose the death penalty,
and the decision in Bruton v. United States, 391 U.S. 123 (1968),
regarding the admission in a joint trial of a co-defendant’s confession

“which implicates the defendant,

On remand, the Washington Supreme Court reaffirmed the convic-
tion and sentence in 1969, finding that the state procedures followed in
Aiken's trial had been consistent with the new constitutional rules that
were subsequently announced in Witherspoon and Bruzon (452 P.2d 232).
The United States Supreme Court disagreed on the Witherspoon issue,
and overturned Aiken's death sentence in 1971 (403 U.S. 946). On
remand, Aiken was re-sentenced to three consecutive life terms.

Aiken's case was then quiet for eight years. In 1979, however, he
filed a petition for habeas corpus in federal district court. The district
court dismissed the petition on grounds of delay in filing under Rule 9(a)
of the habeas corpus procedural rules. A panel of the Ninth Circuit
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34) that Court of Appeals reversed the dismissal and remanded the case for
+ limited findings on the issue of whether the state had been prejudiced by Aiken's
tin the delay. The district court found prejudice to the possibility of re-trying i
urt had Aiken and dismissed the petition a second time under Rule 9(a). The
¢ police, court of appeals, in 1982, then reversed the second dismissal, holding
g Aiken that prejudice to the possibility of re-trial can never be grounds for a
t:;t the Rule 9(a) dismissal (684 F.2d 632; pp. 69-71 supra).

- did not

' to talk. The state applied to the Supreme Court for review, and the Court
officers denied certiorari in 1983. In a statement concerning the denial of
n "heid certiorari, Chief Justice Burger observed (460 U.S. 1093):

11§ vQIice

ibility in The time has come to consider limitations on the
1 Aiken: availability of the writ of habeas corpus in federal courts,
especially for prisoners pressing stale claims that were fully

\SWers --
al court ventilated in state courts. . . . The astonishing facts underlying
possibly this petition are illustrative and instructive. :
b On October 14, 1965, a jury . . . found Arthur Aiken and ;
his codefendant guilty of murder in the first degree for the
hington robbery and slayings of three gas station attendants . ... On
e Court direct appeal, Aiken advanced numerous challenges to his ‘
ited the conviction. Following a remand to the trial court, the Wash- |
{eration ington Supreme Court affirmed the conviction and the sen- :
(1968), tence. . . . On petition for certiorari to this court, the .
penalty, conviction was vacated and the case remanded for reconsidera- :
(1968), tion. . . . After a second petition for certiorari, the conviction ;
nfession was again vacated and remanded. . .. The state trial court then §
resentenced Aiken to three consecutive life prison terms. l
convic- On July 26, 1979, fourteen years after his original
owed in conviction and cight years after his resentencing, Aiken filed
les that this [habeas corpus] petition. . . . He raised claims concerning
2d 232). pretrial publicity, the voluntariness of his confession, and the
n issue, trial court’s failure to grant severance -- all claims that had

46). On been raised and decided . . . in his first appeal to the
Washington Supreme Court. . .

ms.

ever, he On February 22, 1980, the District Court denied the
district habeas petition . . [under] . . . Habeas Corpus Rule 9(a). The
.ule 9(a) Court of Appeals for the Ninth Circuit reversed, holding tha!
Circuit prejudice may not be presumed. On remand, the state
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presented evidence that it could locate only 30 of the 87
witnesses who testified at trial and that 136 of the State’s 138
exhibits were lost or destroyed. Finding that the evidence
demonstrated that it would be difficult to retry Aiken . . . the
District Court again dismissed the petition. . . . The Court of
Appeals for the Ninth Circuit again reversed, reasoning that
Rule 9(a) allows consideration only of the State’s difficuity in
“respond([ing] to the [habeas] petition,” and not consideration
of the difficulty in retrying the petitioner.

Following the Supreme Court’s denial of certiorari in 1983, the case
was returned to the district court, which reached a decision on Aiken's
petition in 1985. That court observed:

Aiken's conviction, which will soon reach its twentieth
anniversary, has been before the [state] trial court twice, the
Supreme Court of Washington four times, the Supreme Court
of the United States three times, the United States Court of
Appeals twice, and is before this court for the third time.'®

The district court rejected all of Aiken's claims on the merits
including the claim that admission of his confessions violated his rights
under the Sixth, Fifth, and Fourteenth Amendments.

On the Sixth Amendment issue, the district court deferred to the
state trial court’s determination that the interviewing officers had not
heard Aiken's requests for counsel, finding it to be fairly supported by
the record. While the result reached on this claim was correct, the
district court’s reliance on the state court’s findings and rationale was
unnecessary. The Sixth Amendment night to counsel cannot attach
before a defendant is formally charged with a crime or initially brought
into court. See Moran v. Burbine, 475 U.S, 412, 428-32 (1986). Since
these events had not occurred at the time of Aiken’s interrogation (434
P.2d 14-15, 27-29, 54), his rights under the Sixth Amendment were not
violated even if the officers did hear his requests for counsel.'®'

"The opinion generated in the district court was a magistrate’s report that was approved
and adopted by the court. Aiken v. Spalding, Report and Recommendation in Case No.
C79-892R (W.D. Wash., June (4, 1985); Judgment of District Court in Case MNo.
C79-892R (W.D. Wash., Sept. 5, 1985). References to the statements and reasoning of
the “district court” refer to the magistrate's report.

'''The principal case establishing that the Sixth Amendment night to counsel cannot
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On the question of the voluntariness of Aiken’s confession (the Fifth
and Fourteenth Amendment issue), the district court found -- like the
state courts almost twenty years earlier - that Aiken had not confessed
because of police coercion, but in order to respond to his accomplice
Wheat's effort to shift most of the blame to Aiken. The district court also

found the case to be indistinguishable from Frazier v. Cupp, 394 U.S, 731

(1969) -- another case involving a post-Escobedo but pre-Miranda
interrogation -- in which the Supreme Court upheld the admission of &
confession obtained through continued questioning after the defendant
had expressed a desire to talk to a lawyer.

Aiken appealed the district court’s denial of the writ to the Ninth
Circuit Court of Appeals. A panel of the Ninth Circuit, in 1988, then
dismissed the petition for failure to exhaust state remedies, although
Aiken had previously litigated all of his claims in state court and the state
had conceded before the district court that state remedies were ex-
tausted. ' In the district court proceedings, Aiken had presented new
evidence in support of his confession claim -- specifically, a sound
expert’s enhancement and analysis of the taperecording - which had not
been presented to the state courts. The panel believed that this evidence
usubstantially improves the evidentiary basis for Aiken’s right-to-counsel
and voluntariness arguments,” and accordingly should be considered in
the first instance in the state courts,'®

Thus, nine years of federal habeas corpus litigation -- following six
years of state and federal litigation on direct review and eight years of

attach prior to formal accusation, Moran . Burbine, 475 U.S, 412 (1986), came after
the district court's decision. The Supreme Court had previously taken the same
position in different factual settings in United States v. Gouveia, 467 U.S. 180 (1984),
and the plurality opinion in Xirby v IHiinois, 406 U.S, 682 (1972).

19 giken v. Spalding, 841 F.2d 881 (Sth Cir. 1988).
pa

133 For reasons suggested in the textual discussion of the district coust's decision (pp.
86-87 supra), this conclusion wes unwarranted. Even if the “new evidence” did
establish that the officers heard Aiken's requests for counsel, there could be no Sixth
Amendment violation, since adversarial judicial proceedings had not commenced at
the time of his interrogation. Both thie distriet court and the state ¢ourts also made
determinations that rebutted Aiken’s involuntariness claim and that were independent
of the question whether the officers had heard his statements (specifically, the finding
that Aiken's confession resulted from a desire 1o refute his accomplice's accusation
rather than from any misconduct by the police). Prior assessment of the ‘‘new
evidence” by the state courts is unnecessary because -- even taken for all it might be

worth - it would not entitle Aiken to celief on his confession claim.




pure delay — failed to produce a federal court resolution of the merits of
the claims raised in Aiken's petition, If his claims are again presented to
and rejected by the state courts, he will then be free to commence
another round of habeas corpus litigation in the lower federal courts.

3. The Witt Case, On October 28, 1973, Johnny Witt was out bow
and arrow hunting with a younger friend, Gary Tillman. The two men
had spoken on other occasions about killing a human, and had stalked
persons like animal prey. On that day, they waylaid 11 year old Jonathan
Kushner as he rode his bicycle along 2 path through a wooded area.
Tillman struck Jonathan on the head with a star bit from a drill. Witt
and Tillman then wrestled the struggling boy to the ground, bound and
gagged him, and placed him in the trunk of Witt's car. They drove to a
deserted grove and discovered when they opened the trunk that the
victim had died by suifocating from the gag. They then “dug a grave for
the Kushner boy and ... slit his stomach so it would not bloat. Before
burying the victim, Witt and Tillman performed various acts of sexual
perversion and violence to Kushner's body.” '**

Witt was turned in to the sherifP’s department by his wife, and gave
a detailed confession to the crime following his arrest. At trial, he was
convicted of murder and sentenced to death. The Supreme Court of
Florida upheld the conviction and sentence on appeal in 1977 (342 So.2d
497). The United States Supreme Court denied certiorari (434 U.S, 935;
434 U.S. 1026). '

Witt then applied for post-conviction relief,in the state trial court.
The application was denied, and the Florida Supreme court affirmed the
denial in 1980. The court noted that “Witt raises essentially six issues, all
of which he admits either were raised in the direct appeal from his
conviction and sentence, or could have been raised at that time.” The
court went on to find that alleged changes in caselaw subsequent to
"Wite's initial appeal were insufficient to justify the relitigation or belated
raising of these claims (387 So0.2d 922). The United States Supreme Court
again denied certiorari (449 U.S. 1067).

In 1980, Witt applied for habeas corpus in federal district court.
The district court denied the writ. On appeal, a panel of the Eleventh
Circuit Court of Appeals upheld the rejection of most of Witt’s claims,

Y Wite v, Walnwright, 714 F.2d 1069, 1071 (11th Cir. 1983); Wainwright v. Witt, 469 U.S.
412, 414 (198S); Witt v. Stare, 342 So.2d 497, 499 (Fla. 1977). '
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but concluded that the writ should be granted on the basis of improper
exclusion of a potential juror.

The specific claim was that three prospective jurors who opposed
capital punishment had been excused on inadequate grounds. The
defense had raised no objection to excusing these individuals during jury
selection in 1974, and the same type of claim had bean rejected by the
Supreme Court of Florida in Witt’s initial appeal. Nevertheless, the
Eleventh Circuit focused on one prospective juror who was excused after
she indicated that she was opposed t0 capital punishment and that her
death penalty beliefs would interfere with her sitting as a juror and
judging the guilt or innocence of the defendant. This was deemed
improper under the standards of Witherspoon v. Illinois, 391 U.8. 510
(1968), and resulted in the overturning of Witt’s sentence by the federal
appellate panel in 1983 (714 F.2d 1069).

The Supreme Court granted certiorari and reversed the granting of
the writ in 1985 (469 U.S. 412). The Court held that excusing a potential
juror is proper if his views on capital punishment would substantially
impair the performance of his duties as a juror, and that a state court
determination that a potential juror is so biased is entitled to 8
presumption of correctness under the standards of 28 U.S.C. § 2254(d).

The Supreme Court's decision on January 21, 1985, reinstating
Witt’s capital sentence was followed by the usual last-minute flurry of
applications seeking to prevent or delay the execution of the sentence.
Witt unsuccessfully applied for post-conviction relief in the state trial
court, alleging ineffective assistance of trial counsel and re-presenting on
a different theory his earlier objection to the exclusion of certain
prospective jurors who opposed capital punishment. The Supreme Court
of Florida affirmed the denial of relief (465 So0.2d 510). The court found
that the belated raising of the ineffective assistance of counsel claim was
an abuse of procedure in light of the decision of Witt's attorney not t0
raise such a claim in the first state post-conviction proceeding, and also
rejected the claim on the merits. The court similarly found that the
belated raising of the revised juror-exclusion claim was unjustified and
also noted that the theory underlying the claim had been rejected in

earlier decisions.

Witt applied for habeas corpus and a stay of execution in federal
district court, presenting the same ineffectiveness of counsel and juror-
exclusion claims. The district court dismissed the petition as an abuse of

43
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the writ and denied a certificate of probable cause for appeal on March 1,
1985, The Eleventh Circuit Court of Appeals affirmed the denial of a stay !
and a certificate of probable cause on March 4, 1985, agreeing that the ‘
petition was an abuse of the writ and finding that it presented no
substantial ground upon which relief might be granted (755 F.2d 1396).
The Supreme Court denied an application for a stay of execution, denied
certiorari, and denied a petition for rehearing of the denial of certiorari
and a stay of execution on March 5, 1985 (470 U.S. 1039, 1046).

On March 6, 1985, after eleven years of litigation, Witt's death
sentence for murdering Jonathan Kushner was finally carried out,

wU. 8, COVANHE T PRINTING CFFICE(1528.202-046432220
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Appendix A-2 - Selected Exclusionary Rule Cases

The exclusionary rule has been criticized for causing the release of
individuals who were clearly guilty but whose convictions were based on
evidence obtained in a manner that was later held to violate Fourth
Amendment search and seizure standards. Collected here are cases where
appellate courts reversed or vacated and remanded convictions on the
grounds that evidence used to convict in the trial court should have been
suppressed.

1 United States v. Gillespie, 650 F.2d 127 (7th Cir. 1981), cert
denied, 458 U.S. 1111 (1982).

FBI and local police arrived at the home of Gillespie armed with
arrest warrants for fugitives believed to be inside. Gillespie admitted the
officers and accompanied them on a room-by-room search. No fugitives
were found, but contraband (heroin) was discovered. More heroin was
seized during two subsequent searches, Gillespie freely consenting to
both. Notwithstanding these facts, the Seventh Circuit reversed Gilles-
pie’s conviction. The appeals court said that because the FBI and local
police officers were armed with shotguns and revolvers when they
appeared at Gillespie's door, “Gillespie could only have felt he had no
choice but to let in the officers.” The court held that the first search was
illegal, and that the second and third searches, aithough freely consented
to, were “entirely the product of the first unconstitutional search.”
Accordingly, all of the drugs seized were inadmissible.

2. United States v. Sanchez-Jaramillo, 637 F.2d 1094 (7th Cir.), cert.
denied, 449 U.S. 862 (1980).

INS agents, acting with probable cause, arrested Sanchez on a
charge of counterfeiting alien registration cards. After being arrested,
Sanchez consented to a search of his apartment. During the search the
agents found Cruz in a bedroom, read him his Miranda rights, and told
him to sit in the living room with Mr. and Mrs. Sanchez while they
continued to search. Two locked suitcases were then found in the
bedroom where Cruz had been sleeping. Cruz told the agents they
belonged to him. At the agents' direction Cruz opened the suitcases.
Cash and materials used 10 counterfeit alien registration cards were
found inside. Cruz was then arrested. He was later convicted. The
Seventh Circuit overturned the conviction. The court held that the agents
lacked probable cause to detain Cruz, and that any "‘consent™ Cruz gave



for the search of the suitcases was ineffective, as it could not be
sufficiently voluntary to purge the “taint” of the illegal detention. The
court held that both the evidence in the suitcases and the statements
made by Cruz subsequent to the search should have been suppressed.

3 United States v. Perez-Esparza, 609 F.2d 1284 (Sth Cir. 1979).

An informer who had previously supplied the DEA with reliable
information 20 out of 25 times tipped them that a specific car was being
used to smuggle narcotics from Mexico into the United States. Border
Patrol agents subsequently stopped the car and detained the driver,
Perez-Esparza, for two and one-half hours until DEA agents arrived.
Perez-Esparza was then read his Miranda warnings, told that he was
being detained on suspicion that his car was transporting narcotics, and
further told that agents were obtaining a warrant for a search of the car.
Perez-Esparza then gave both oral and written consent to a search of the
car. The search uncovered cocaine. After again being warned of his
rights, Perez-Esparza confessed.

The Ninth Circuit overturned the conviction. The court reasoned
that while the informer’s tip provided a sufficient basis for officers to stop
the car and question its driver, it did not support probable cause for an
arrest. Thus, the two and one-half hour wait for DEA agents t0 arrive
was an illegal “arrest”, rendering the suspect’s consent to the search of
his car ineffective, even though the court agreed the consent was fully
“voluntary”. All evidence stemming from the defective consent tc the
search was therefore suppressed.

4. United States v. Locker:, 674 F.2d 843 (11th Cir. 1982)

Federal agents acting pursuant to a search warrant found 85 sticks
of dynamite stored on the premises of Lockett, who was subsequently
convicted. The conviction was reversed by the Eleventh Circuit, which
found that the affidavit supporting the warrant did not allege sufficient
facts for a magistrate to conclude that explosives were stored on the
specific property searched. This despite the fact that the affidavit did aver
(1) that Lockett had purchased a case of dynamite on a specific date, (2)
that Lockett had made several threats against his former employers and
had mentioned explosives in such threats, and (3) that a bomb made of
the same type of dynamite as that purchased by Lockett had been
discovered at a facility of his former employer 60 miles from Lockett’s
home.
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S People v. Trudeau, 385 Mich. 276, 187 N.W.2d 890 (1971), cert.

denied, 405 U.S. 965 (1972).

A night watchman was killed by crowbar blows to the head during
the attempted burglary of 2 Michigan synagogue. A heel print at the
scene was one of the few leads. Approximately two weeks later Trudeau
was arrested in a United States Post Office where he had attempted t0
break and enter a vauit. Because of the similarity of the crimes a detective
assigned to the murder case went 10 the preliminary hearing on the Post
Office case in order to view the defendant’s shoes. Later the same day at
the jail, Trudeau refused to tum over his shoes to the police. Acting
without a warrant, officers removed the shoes and gave them to the
detective. Trudeau was convicted at trial in part due to expert testimony
comparing the seized shoes with the print. The Michigan Supreme Court
reversed and remanded for a new trial on the grounds that there was no
probable cause and no warrant for the seizure, and that the shoes were
therefore taken in violation of the Fourth Amendment, and should not

have been allowed in evidence.

L L L

The following case involves evidence thrown out at the preliminary
hearing phase. People V. Padilla & Corona, Cal. Municipal Ct., Dec. 29,

1970.

California narcotics detectives arrested 2 couple for possession of
narcotics. The suspects had a nine-month-old baby with them, in whose
diapers the detectives found heroin. At a preliminary hearing in the case
a judge threw out the evidence because A baby has the rights of a
person, and must therefore be afforded the protection of the Constitu-
tion.” The judge said that since a nine-month-old was too young to
consent to a search, the evidence must be suppressed and the case

dismissed.



Appendix A-3 - A Brief Note on Mapp v. Ohio

Dollree Mapp was convicted for possession of obscene materials,
found in her home during a search by Cleveland police. The police were
interested in obtaining information relating to an extortionist bombing.
Dollree Mapp was believed to be the girlfriend of one of the men
associated with the crime. She had earlier been arrested in another
county and had given police a statement on the involvement of several
men in the extortion scheme, However, she subsequently pled the Fifth
Amendment and refused to testify in court against the men she had
named.

When the police went to Mapp's home they believed the bomber
might be hiding inside. Upon arrival, the police knocked and demanded
entrance. After telephoning an attorney, Mapp refused to admit them
without a search warrant, The officers advised their headquarters of the
problem and set up watch outside the house. In the meantime an affidavit
was prepared but the police were unable to locate a judge and get a
warrant,

About three hours after the initial try at entry, more officers arrived
at the house, armed with the affidavit but no warrant. Police then forced
their way into the house and showed Mapp the affidavit, which she took

from them and placed “in her bosom”. A struggle ensued, and the police

recovered the affidavit. They then searched the house, finding not the
bombing suspect but the obscene materials. o7

In her appeal to the Supreme Court Mapp did not urge that Wolf'v. -

Colorado be overruled. Indeed, the Supreme Court in its opinion chose
not to address any of the issues Mapp raised. Instead, the Court observed
in a footnote that this exclusionary rule issue had been raised only by an
amicus curiae in the case, But the Court disposed of the case entirely on
the exclusionary rule ground, stating that the issues actually raised by
Mapp “need not be decided.”'*

10 The facts described in. the preceding paragraphs have been gleaned from the Mapp
opinion, 367 U.S. 643 (1961), and the transcript of an interview between Eugene H.
Methvin, now a senior editor at Reader’s Digest, and John Corrigan, Cleveland District
Attorney at the time of Mapp, conducted in 1966. A copy of this transcript is in
possession of the Office of Legal Policy.

198 Aapp, 367 U.S. at 646 n.3.
74
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This amendment would admit reliable physical evidence --
such as narcotics seized from a drug trafficker -- where the
responsible officers acted with an objectively reasonable
(so-called "good faith?) belief that their conduct was
lawful.

The Senate has already passed legislation providing for such
an exception to the exclusionary rule as S. 1764 in 1984.
The House of Representatives has also done so in H.R. 5484
in 1986, and in the pending drug bill.

The impact of the exclusionary rule is overwhelmingly
focused on drug cases. For example, a 1982 study by the
National Institute of Justice found that over 70% of all
felony cases rejected for prosecution in california because
of potential exclusionary rule problems were drug cases.
The same study found that almost 3,000 felony drug arrests
were not prosecuted in california during the four year
period from 1976 through 1979 because of such problems.

In order to prosecute drug crime effectively, we must limit
the application of the exclusionary rule to cases where it
may actually have some value in preventing search and
seizure violations. It does not have such value in cases
covered by the amendment. As the Supreme Court cbserved in
United States v. Leon, 468 U.S. 897, 919-20 (1984):
»*(Wlhere the officer’s conduct is objectively reasonable,
rexcluding the evidence will not further the ends of the
exclusionary rule in any appreciable way; for it is
painfully apparent that . . . the officer is acting as a
reasonable officer would and should act in similar
circumstances. Excluding the evidence can in no way affect
nis future conduct unless it is to make him less willing to
do his duty.’”

The Supreme Court has already applied the standard of this
amendment to searches under warrants through its decision in
United States v. Leon, 468 U.S. 897 (1987). The Fifth and
Eleventh circuits, following the decision in United States
v, Williams, 622 F.2d 830 (5th cir. 1980), have recognized a
general *reascnable good faith* exception to the
exclusionary rule for several years, in both warrant and
non-warrant cases, with no untoward consequences. The
mreasonableness” standard is also routinely applied in

eivil suits in determining an officer’s personal liability
pased on search-and-seizure violations. See Anderson V.

Creighton, 55 U.S.L.W. 5092 (1987).



MAY— 3I-29 WED 17 :

U
N

8 Re me me

Enactment of the exclusionary rule and habeas corpus
reforms of the proposed Criminal Justice Reform Act (S. 1970 and
H.R. 3777) is of critical importance to effective efforts against

drug crime.

The relationship of exclusionary rule reform to drug
enforcement is straightforward: The impact of the exclusionary
rule is particularly acute in drug cases. For example, a 1982
National Institute of Justice study, The Effects of the

Exclusionary Rule: A Study in California, reported (pp. 12-13,
18):

Although the exclusionary rule may in
theory be relevant to any kind of case in
which evidence is collected, its actual
impact, in fact, is much narrower. The study
data show that the exclusionary rule’s impact
is concentrated on drug cases.

Both the county and statewide data show
that the vast majority of cases rejected
because of search and seizure problems
involve defendants charged with drug
offenses. In San Diego, for example, 74
percent of defendants released in 1980 for
the primary reason of a search and seizure
problem were charged with at least one felony
narcotic or drug crime. A profile of the
most serious felony charge filed in all
statewide cases rejected for prosecution
because of search and seizure problems in the
years 1976-1979 reveals that 71.5 percent
were drug offenses . . . .

In both of the Los Angeles offices
surveyed, almost cne-third of all felony
drug cases submitted to the district attorney
for prosecution were rejected because of a
search and seizure prcblem. In the Pomona
survey, of a total 1,131 felony cases
reviewed by the District Attorney in 1981, 58
(5.1 percent) were rejected because of search
and seizure problems. However, of the 1ll4
felony drug and narcotic cases submitted for
review, 37 (32.5 percent) were rejected for:
search and seizure reasons. In the Central
Operations office there were similar
findings. Of the 1,330 sampled 1981 cases
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screened for prosecution, 63 cases (4.7 :
' percent) were rejected for search and sejzure
problems. Of the 145 drug cases reviewed,

the proportion rejected for search and

seizure was much higher: 29 percent, or 42
cases . . . -

[Tjhe findings demonstrate conclusively
_that the effects of the exclusionary rule are
most evident in drug cases and are felt in a
significant portion of drug arrests. Over 70

percent of all the felony cases rejected
because of search and seizure problems in
california and in San Diego were druyg cases.
During the four-year period 1976 through
1979, almost 3,000 felony drug arrests in
california were not prosecuted because of
gearch and seizure problems. Analysis of
drug arrest screenings at two local
prosecutors’ offices reveals that 30 percent
of all felony drug arrests were rejected for
prosecution because of search and seizure
problems.

A number of other empirical studies have also
identified drug crimes as an area in which enforcement efforts
are particularly affected by the exclusionary rule. The earlier
studies are cited and summarized on pp. 5=7 of the NIJ study
{copy attached).

Habeas corpus reform also has an important relationship
to drug crime enforcement. The Senate has recently passed ’
legislation authorizing capital punishment for certain drug-
related killings, and passed broader capital punishment
legislation as S. 1765 in the 98th Congress. The House of
Representatives similarly passed legislation authorizing a
federal death penalty for certain drug-related homicides as part
of H.R. 5484 in thé 99th Congress. There is little point in
having a death penalty on paper, nowever, if the execution of
capital sentences can be delayed and obstructed indefinitely
through interminable collateral proceedings. In the absence of
remedial legislation, the abuse of habeas corpus and the
corresponding collateral remedy for federal prisoners (§ 2255
motions) will continue to impair the effectiveness of both state
and federal capital punishment laws against the rampant violence
associated with drug trafficking.

Testimony on this point by the Department of Justice, -
given at a House hearing in February, is attached. The basic
problem of obstruction of capital punishment through abuse of
habeas corpus is discussed at pp. 1-2, 15-17. The value of the
legislative habeas corpus reform proposals in curbing this
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problem is analyzed at pp. 36~-34. The desirability of enacting
+hese reforms in conjunction with the restoration of an
enforceable federal death penalty -- to rguard against efforts to
obstruct the execution of federal death sentences through
dilatory § 2255 litigation” -- is noted specifically on pp. 33=
34. '

Attachments
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wr. chairman, I am pleased to appear befors this

comnittoi to present the views of the Department of Justice on
the need for reform of federal habeas COXpus, and on the
particularly acuta problens of obstruction and delay that have
arisen from the abuss of habeas corpus &Q capital cases. Before
turning to a specific discussion o: these issues, let me direct
your attention briefly to two general assessnents. The tirst is
an observation of Justice lewis F. powell, delivered at an
Ansrican Bar Association peeting in 1882, 1In commenting on the
major contemporary problems of the foderal judicial system,
Justice Fowsll observed:

Another cause of overload of the federal

system is [28 U.8.C.] § 2254, conferring

federal habeas corpus jurisdiction to review

state court criminal convictions. There is

no statute of limitatiocns, and no finality of

federal review of state convictions. Thus,

repetitive recourse is commonplacae. I Xnow

of no other system of justice structured in a

way that assures no end to the litigation of

a criminal convictien. our practice in this

respect is viewed with disbelief by lawyers

and judges in other countries. Nor does the

constitution require this sort of

redundancy. A/

‘The seacond cbhservation I wish to bring to your
attention was made by Attorney General William French smith in
1983. 1In the course of a ganaral critique of the current federal

habesas cOIpus jurisdiction, Attornay General smith stated:

Addzress of Justice Lewis F. Powell before the Anerican Bar
Associatien Division of Judicial Administration, Aug. 9, 1982.
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A. . . f2inal criticisn is that the
present system of habeas corpus review
creates particularly acute problems in
capital cases . . . - The #public interest”
organizations that routinely involve -
themselves . . . in capital cases have fully
exploited the systen’s potential for
obstruction. Delay is maximized by deferring

. collateral attack until the eve of execution.
once a stay of exscution has been obtained,
the possibility of carrying out the sentence
is foreclosed for additional years as the -
case vorks its way through the multiple
layers of appeal and review in the state and
federal courts.

The solution to this problem lies in
part in the reform of state court procedures
.. . . The efficacy of state reforms is
severely limited, however, by the
availability of federal habeas corpus, which
cannot be limited by the state legislatures
. . .. It . . .prevents correction of the
practical nullification of all capital
punishment legislation that has resulted from
1itigational delay and obstruction. 2/

In my testimony today, I will discuss how we have come
to have a system that assures no end to the liéiéation of a
criminal confiction' -~ a gystem that is “viewed with disbelief
by 1awY¢rl and judges in pthor‘countries,' and that results in
the "practical nullification” of the judgment of the vast
majority of Americans that capitgl punishment 1:_th¢ approériate

penalty for the most egregiocus crimes. I will alsc discuss the

means of correcting these anomalies.

2/ Proposals for Habeas Corpus Reform in P. McGuigan & R.
Rader, eds., criminal Justice Reform: A Blueprint 137, 145-
46 (1983) [hereafter cited as “Proposals for Habeas corpus
Reforn”].
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The difficulty of dealing with these cas;a is increased
by the absence of any definite time liamit on habeas corpus
applications, which can result in the need to rocénstruct events
after a lapse of years or decades. Data collected in an
extensive study conductod'tor the Department of Justice showed
that about 40 percent of habeas cOrpus petitions were filed more
than five years after the state conviction, and nearly one-third
were filad more than a dec#do after the state convi&tion. still
longer dolays.wero noted in some cases in the siudy, up to more

than fifty years from the time of convictien. 19/

Tﬁex. is no need for me to inform the members of this
compittee that the problem of delay is particularly acute in
capital caooi. 29/ 1In such cases, the continuation of
~litigation prevents the icntepco from being carried out. Thirty-

geven states now authorize capital‘hunishment, and about 2,000

18/ Ses Bator, supra note 7, at 452; Mackey v, United States,
401 U.S. 667, 630-91 (1371) (separats opinion of Harlan,
J.): Friendly, supra note 10, at 146: Spalding v, Aiken,
460 U.S. 1093, 1096-97 (1583) (statemant of Burger, CJ) e

19/ §$Sea Allan, Schachtman & Wilson, Federal Habeas Corpus and
H . ? 13 Rutgltl Lo Jo 675,
703-04 (1982).

20/ See, 9.9., Address of Justice lewis F. Powall before the
Eleventh Circuit Conference, Savannah, Georgia, May 8-10,
1983, at 9-14; Bureau of Justice Statistics,
Punishpent, 15686 (Dept. of Justice, Sept. 1987).
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prisoners are currently undef sentence of death, but the typical
capital case is characterized by interminable litigation and re-
1itigation, and fewer than a hundred axecutions have been carried
out in the past tweniy years. 21/ While the constitutiqnality of
capital ﬁunishmont under appropriate standards and procedures has
now been settled for many years, and the popular and lagislative
judguent cverwhelmingly supports the death penalty for the most
serious crimes, the open-ended system of reviev has largely
‘nullified this jhdgmont as a practical matter. The federal
habeas corpus jurisdiction, in particular, provides an avenua for
obatruction and delay in these cases which the states are
powerless to address. 22/ The general problen was cogently
described by Justice Lewis F. Powell in an address in 1983 before

the Eleventh Circuit Conference:

As capital cases accumulate, they add a
new dimension to the problem of repetitive
litigation. « . . Greqq v. Georqia decided
that capital punishment is constitutional.
Some 37 states have authorized it. Murders
continue, many of incredible cruelty and
barbarity, as mindless killings increase in
much of the world. Wa now have more than
1,000 convicted pexsons on death row, an
intolerable situation. ;

Many of these persons were convicted
five and six years ago. Their cases of
repstitive zeview move sluggishly through our
dual system. We have found no effective vay

21/ NAACP lagal Defense and BEducational Fund, Death Row, U,S.A.
(Nov. 1, 1987). ,

22/ See Proposals for Habeas Corpus Refoxm, supra note 2, at
145-46. 4 ,
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to assure caraful and fair and yet
expediticus and final raview.

So far this Term, we have granted and
heard arguments in four capital cases, and
have agreed to hear a fifth next Term. We
nave received 28 applications for stays of

axecution, about half of which have come at
the elevanth hour . . .

Perhaps counsel should not be criticized
for taking every advantage of a system that
irrationally permits tha now familiar abuse
of process. The primary fault lies with our
permissive system, that both Congress and the
gourts tolerata . . . . [(There is] need for
legislation that would inhibit unlimited
(habeas corpus] filings . . . . 2V
In the few years since Justice Powell’s remarks, the
»*intolerable” figure of 1,000 prisoners awaiting execution has
roughly doubled, and the need for remedial legislation remains

unmet.
IIX. AR PY- 1 e NeSTE) 2RSS Ok HeSas Sriddh 3k

The Suprefie-Lourt, in its curreft habeas corpus
jurisprudence, has given walght 48 considerations of finality and
federalism that were ignofed or shrugged off in the expansive
decisions of the-1960’s. A number of the Juatices have been
openly critical of excessive habeas corpus review, aqd recent

_Mdeécisions have effected geveral limitations on its scope and

23/ citation in note 20 supra.
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, ‘1ﬂnnunuy4wupz§nil. relating to the formulation of title I of-the
_Omnivus—crimeTontrol and Safe StrestvAet~—36/

Iv. ggmng_mm_usmm

Up to this point I havc been discussing the historical
expansion of the federal habeas corpus jurisdicticn and past |
efforts by congrass to curb its excesses. The final portion of

my testimony will focus on the most promising vehicla for dealing

witﬁ its contemporary problems.

_Thc President has recently transmitted to Congress the
propesed Criminal Justice Reform Act (H.R. 3777 and S§. 1970). In

brief, the main provisions of the proposed Act are as follows:

| Title I of the legislation would provide for the
admission in federal judicial proceedings of svidence obtained
under circumstances justifying an objectively reasconable balief
that the search or seizure by which it was obtained was in
conformity with the Fourth Amendment. Very similar exclusionary
rule reform iogiilation was passed by the Senate as 8. 1764 16
the 58th Conércss and by the House of Representatives as section

673 of H.R. %484 in the 99th Congress. 31/

35/ See generally Office of Legal Policy,
Pre~Txial Interrogation 62-63 (Feb. 12, 1586).

See generally S. Rep. No. 250, 98th Cong., 2d Sess. (1984)
{Senata Judiciary Comnittee Report on S. 1764).
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fitlo ITI would effect a variety of reforms in federal
habeas corpus for state prisoners and thc‘corresponding
collateral remedy for federal prisoners. Very similar habeas
corpus reform legislation was passed by the Senate as S§. 1763 in
the 958th COngre;s by a vote of 67 to 5. Subatdntially the same
proposals hava also been introduced with broad sponsorship in

various bills 1h the House of Representativcs (e.g., H.R. 5594 of

the 98th Congress). 238/

Title IIXI of the pill would restore an anforceable
federal death penalty for the most egregiocus federal crimes of
murde:, treason, and espionage. Very similar death penalty
legislation was passed by the Senate as S. 1765 in the 98th
Congress. In the 99th Congress, the House of Representativas
passed as part of H.R., 5484 legislation authorizing capital
punishm.nt under similar standards and procedures for killings in

the course of a continuing drug entarprise offense. 39/

, S. Rep. No. 228, 98th Cong., lst Sess. (1983)

Ses generally
(Senate Judiciary Committee Repert on S. 1763); Habeas
: Hearing on S. 238 Before the Senate Comm. on

corpus Reform

the Judiciary, 99th Cong., lst Sess. 1l4=-59 (1985) (most
recent testimony of Department of Justice in support of
habeas corpus reform legislation).

Ses_geperally S. Rep. No. 251, 98th Cong., lst Sess. (1983);
S. Rep. No. 282, 95th Cong., 2d Ssss. (1986) (Senate
Judiciary Committee Reports on capital punishment
proposals) .
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The habeas corpus reform proposals of title II of the

proposed Criminal Justice Reform Act are obviously most germane
to the subject of this hearing. These proposals have the support
of the Conference of (Staéo) chief Justices, the National
Association of Attorneys General, the National District Attorneys
Association, and the National Governors Asgociation., 40/ As

noted above, they have already baen passed by the Senata.

Title II comprises a moderate and balanced set of
proposed reforms in habeas corpus standards and procedures. It
does not go as far as the legislation ﬁhat vas twice passed by
the House of Representatives in the 1950‘s or the lﬁgillation
approved by the Saenate Judiciary Committee in 1968 -- which would
have virtually abolished federal habeas corpus for state
prilohorl -= but it daes-providq affective responses to the
clearest problems of the current system. While it would not
foreclosolall possibiliéies of abuse and delay in capital
punishment litigation, it would bring about basi§ 1mprovements_id
that context, as well as in non-capital cases. ‘The specific

reforms.proposod in title II arq'as,followa=

40/ See copprehensive crime Control Act of 1983: Hearings on
S. 829 Before the Subcomm. ©On ¢criminal Law of the Senate
Comm. on the Judiciary, 98th Cong., 1st Sess. 226-27,
235=36, 287-88, 309-11, 1111-12 (1983). The formal
resolution of the National Governors Asgoclation, jd. at
235-36, related to an earlisr but generally similar set of
reform proposals. o
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corpus appiicacions. TS IVRAGTLLE B LEaavil wa Ged poombollID
associated with federal habeas corpus to keep pace vith its
cxpanding scope. By way of comparison, other remedies for
fivicwing or re-opening judgments in the federal courts are
subject to definite time limitations. Federal defendants, for
example, generally must decide whether to appeal within ten days
(Fed. R. App. P. 4(b)); state convictﬁ seeking direct review of
thelr convictions in the Supremes Court generally must apply
within 60 days (Sup. Ct. R. 20); and even a faderal prisoner who
claims to have riew evidence of his innocence discovered after
trial is subject to a two-year timé limit under Fed. R. Crim.

P, 33.

Tha specific correcﬁiva proposed in title II is a one-
year ligitation pericd for habaas corpus applications, normally
running from exhaustion of state remedies. 41/ - State remedies
would be exhausted with respect to a claiﬁ, and the time limit
would begin to run, if the claim had once been taken up to the

41/ The legislation provides for deferral of the start of the
time limitation period in certain extraordinary situations
invelving claims which could not have been discoverad at an
sarlier point through the exercise of reascnable diligenca,
retroactively applicable naw rights which are subsequently
recognized by the Supreme Court, or unlawful state
interference with filing. Howvever, these qualifications are
narrowly and specifically defined in the legislation and the
related legislative materials, and would not undermine the
valua of the time rule as a safegquard against unjustifiable
delay. §See generally S. Rep. No. 226, 98th Cong., 1st
Sess., 8~10, 16~18 (1983).




- 30 =
highest court of the state on review. State remedies would also
be cxhaq-tod with respect to a claim in the relevant sense if the
diract review process wers completed and state law barred raising
such a claim in state collateral proceedings, Qr if the time
provided by state law for raising such a claim in state
collateral proceedings had expired. 42/ This would provide state
éonvicts with a reasonable period within which to seek federal
haboal'cozpus review, but would provide protection against the
delays of years or decades beyond the normal conclusion of state
proceedings that now frequently occur in habeas corpus |
litigation. |

. A time limitation is obviously ef particular 1m§ortancc
in capital cases. The incentives of the cﬁrrent systen favor |
dilatory tactics by capital punishment litigants ih habeas
Corpus proceedings. There is genarally no particular
disadvantage in filing a petition later rather than earlier, and
dclaying until the last moment makes it more likely that the

continuation of litigation will prevent an exicution from being

42/ Sea id, at 17, 20. Since state rulas generally bar raising
on collateral attack claims that were raised or that could
have been raised on direct review, the time limitation
period would begin to run with respect to most types of
claims -~ i.,e., those not allowed on collateral attack -~
when direct review of the case was completad or the time for
seeking direct review expired. 1If a state replaced the
traditional bifurcated system ¢f direct review and
collateral attack with a unitary review system, the
completion of unitary review or the expiration of the time
for seaking such review would similarly start the running of
the time limitation pericd. 3Ses id. at 17 n. 63,
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carried out. In'contrast,'the'proposcd time rule would provide
capital litigants with an incentive to seek federal habaas ¢corpus
raview promptly,.and to present all available claims in initial
habeas corpus applications. 43/ A failure to do so would risk
having delayed or omitted claims dismissed as time-barred ir

Presented at a later point.

The second major reform proposed in the legislation is
a general narrowing and simplification of the standard of review

in federal habeas corpus pProceedings. Under the current systen,

state court fact-finding is presumed to be corract if a number of
poorly-defined conditions set out in 28 U.S.c. § 2254(d) are
satisfied, but the federal habeas court is required to make an
independent determination of quéstions of law and to apply the
law independently to the facts. This can result in the
overturning of a ltato'judgment‘-- toilowinq the passagc-ot years
and affirmance by the gppollato courtas of the states -~ on

| grounds which the habeas court Tecognizas as close or unsettled
questions on which courts may Tsasonably differ, and on which the
lower federal courts themselves may disagree. The legislation.
would substitute a relatively simple and uniform standard under
which the federal habeas court weould generally defer to the gstate

determination of a claim if it was reasonable in {ta resolution

43/ Once a claim has been presanted in a federal petition and
rejected on the merits, it may be dismigsed if it is
presented again in a subsequent petition. Sea Habeas Corpus
Rule 9(b). , ‘ ‘
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of legal and factual {ssues and was arrived at by procedures

consistent with due process. 44/

Like the other reforms of the legislation, this change
in the standard of review would reduce the dilatory potential of
habeas corpus litigation in capital cases, as well as curbing
excessive review in non-capital habeas casas. A capital gentence
predicated on a clear violation of the defendant’s federal rights
would remain subject to correction on habeas corpus. But the
invalidation of a capital sentenca would no longer be required or
perzitted simply because the stata courts reasonably resolved a
close or unsettled question in a manho; different frém a lowvar

federal court in the same geographic area. -

A third reform in the legislation is a codification of
the caselaw standards governing the consideration in federal
habeas corpus proceedings of claims that were not properly raised
before the state courts (the standard for excusing “procedural
defaults”). This would bring greater definiteness and clarity to
the law in this area and would help ensure that lower courts
consistently ro:olvelthin issue in conformity with the properly
restrictive standards that have besn articulatad by the Suprene
Court. 45/

44/ §e9 generally §. Rep. No. 226, 98th Cong., lst Sess. 6-~7,
22-28 (1983)., _

45/ See generally id. at 7-8, 12-16; Murray v. Carrier, 106 s.
Ct. 2639, 2644-50 (198§). .



MAayYy— =3—83 WED 1S 1BB&E A e £

- 33 -

A fourth reform is providing that a federal hakeas
court can deny a petiﬁion on the merits, even if qtatd remaedies
have not been_exhausted. In capit@l cases, as in other cases,
this would enable district judges to deny frivolous clains
promptly, withdut thé delay and waste of resources-involved in
sending the petitlioner back to state'court to pursue state
remedies. 46/ |

A gifth reforn proposed in the legislatien would,vesé
tha authority to issue certificates of probable cause tor.appeal
in habeas corpus proceedings exclusively in thae judges of the
courts of appeala. This would correet inefficient and wasteful
featureq of current procedure under which a petitioner is given
rebetitive opportunities to attempt to persuade first a district
judge and then a circuit judge to authorize an appeal, and under
which a court of appeals is required to hear an appeal on a
district judge’s certification, though it believes that the
certificate was improvidently granfed. 47/

Finally, title II of tha Criminal Justice Reform Act
- would institute comparable reforms relating to time limitation,

excuse of procadural defaults, and certification of probable

S. Rep. No. 226, %8th Cong., lat Sess. 10,
21-22 (1983). _

47/ Sﬁs_ssnaxnllx id. at 10, 18-19.
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causa for appe$1 in relation to the collateral remedy for fedaral
prisoners under 28 U.S5.C. § 2255. Collateral litigation by
fedaral prisoners, like habeas corpus litigation by state
prisoners, frequently involves frivolous and repetitive
applications; the onactmeﬁt of these reforms in the § 2255 remedy
would be of comparable value in limiting this abusc. 48/ In
conjunction with the proposed r‘storation of an snforceable
faderal death penalty by title III of the Criminal Justice Reform
Act, it would also guard against efforts to ebstruct the
execution of federal death sentences through dilatory § 2255
1itigation. |

| closing, I hopa that my remarks today have keen of

use to the comiittea in its consideration of this jimportant

naticnal problem. is intolerable that the ctmbersomeness and

redundancy of the proceﬁ- of review have l&rgely thwarted the

constitutionally valid judgmenty nést state legislatures to
impose capital punishment for gt atrocious crimes.
Needless to fay, no one would count¥nance a “rush to

judgment” in capifal cases, or in criminal cases generally. But

there is a fdndamental difference between reasonable raview

process€s which ensure that a sentence. is justly imposed, and

/6 Sea generally id, at 19, 30-31.
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The Honorable Robert W. Kastenmeier

Chairman, Subcommittee on Courts, Civil
Liberties, and the Administration of Justice

‘Committee on the Judiciary

House of Representatives

washington, D.C. 20515

Dear Mr. Chairman:

This letter responds to your request for information from
the Department of Justice concerning bail practices in Federal
criminal cases. Your letter of December 18, 1987 posed six
questions raised by the General Accounting Office's recent
report, Criminal Bail: How Bail Reform Is Working in Selected
District Courts GAO/GGD-88-6, October 1987, (hereinafter
"GAO report").*/ The answers below provide the most complete
information currently available.

(1) What steps, if any, does the Department plan to take with

| respect £o the promulgation of criteria to be used by prose-

cutors with respect to the use of the statutory presumption of
dangerousness?

After careful consideration, the Department has concluded
that additional criteria for employing the statutory presumpticn
of dangerousness would be inappropriate. Assessing dangerousness
in a particular case is an inherently difficult decision. It
requires that the attorneys most familiar with the case and
local circumstances be permitted to exercise discretion and
good judgment in making a decision on whether to regquest
pretrial detention. The Department has directed government
attorneys to make judicious use of all of the provisions of the
Bail Reform Act and has provided them with policy guidance on
implementing them., We believe that government attorneys are
conscientious in applying these provisions.

*/ We assume that your questions were directed to this report,
although your letter refers to report number GGD-87-110,
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The statutory presumptions provide fairly specific guidance
on the circumstances that may gqualify for pretrial detention.
Tn addition, all U.S. Attorneys Offices received coples of the
Department's Handbook on the Cemprehensive Crime Control Act of
1984 and Other Criminali statutes Enacted by the 98th Congress.
Chapter One of this publication 15 evoted to implementation of
the Bail Reform Act. Moreover, the Department is revising the
U.S. Akttorneys' Manual, and the new sections on pretrial
detention will provide government prosecutors with current
information.

The courts have resolved questions concerning the
constitutionality of the presumptions and of detention based on
dangerousness in genéral. The Supreme Court upheld the
constitutionality of the Bail Reform Act's provision for
detention based on dangerousness in United States v. Salerno,
107 S.Ct. 2095 (1987), The Court held that protecting
community safety by detaining persons presumed to be dangerous
prior to trial is a "legitimate and compelling” regulatoxy goal
(107 §.Ct. 2102). The Court stated that, in certain -
circumstances, the government has well-established authority to

. restrain an individual's liberty prior to or absent a criminal
trial or conviction. The Court alsoc found that the Act
contains sufficient procedural safeguards to protect the rights
of the accused person. The courts of -appeal have construed the
presumptions as placing a burden of production, but not of
ultimate persuasion, on the defendant (e.g., United States v.
Jessup, 757 F.2d 378 (lst Cir. 1985) and United States V.
Portes, 786 F.2d 758 (7th Cir, 1985)). On this basis, the
constitutionality of the presumptions has been uniformly
upheld. ‘ :

(2) What steps, if any, does the Department plan to take ==
with the Administrative Office of Unitea States Courts -- to
improve the collection of statistical information on bail
Eractices? -

Recently, the Administrative Office of United States
Courts (AOUSC) agreed to provide the Criminal Division and the
Bureau of Justice Statistics with quarterly reports from
AQUSC's data collection system., These reports will replace the
Division's system for collecting data from U.S. Attorneys'
Offices. They should provide a full picture of how pretrial
detention is being implemented in federal courts. Based on
data from Pretrial Services, AOUSC reports will include, among
many other things: ’

- Hearing information: the number of pretrial ,
detention hearings held, the initiator of detention
motions, the outcome of detention hearings, and the
basis for a decision to detain;




- Detention information: whether the defendant was
detained due to inability to pay bail, conditions
imposed upon those released, the total number of days
of detention and the related cost, and defendants’
bail violations and changes in bail status;

- . Case information: arrest information (e.g., type of
charge) and case disposition; and

- Demographic information: defendant's criminal
history, alien status, sex, age, race, and
citizenship. ‘

We received the first report, covering calendar year 1987, in
April 1988.

(3) What amendments, if any, to the bail law are necessary?
Specifically, should the Congress clarify the law with respect
to the use of money bail?

Amendments to the Bail Reform Act of 1984 are unnecessary
at this time. Under current law, the defendant has ample
opportunity to challenge a money bond that he believes the
judicial officer has imposed improperly.

The GAO report found varying opinions among judicial
officers on whether high money bonds may be used for flight
risk defendants. (GAO report pp. 24=-25) While the statute
itself is not completely clear, the Department's 1nterpretatlon.
is consistent with case law and the legislative history. It is
our view that the Act does not preclude a high money bond if '
that is the only means that the judicial officer believes will
ensure the defendant's appearance and the amount is reasonable
for the defendant. If the defendant chooses not to pay the
bond or dces not challenge the amount's reasonableness, then he
can be detained for non-payment. High money bonds may not,
however, be used as a sub rosa means of detaining dangerous
persons.

This interpretation follows the legislative history of the
Act (S. Rept. No. 98-225, 98th Cong., lst Sess, (1983) at 16), -
and has been endorsed unlformly in the reported decisions of
the courts.*/ We believe any lingering uncertainty surrounding
this issue will be resolved as more judges and other officials
become aware of these court decisions.

*/ United States v. Szott, 768 F.2d4 159 (7th Cir. 1985),
United States v, Gotay, 609 F. Supp. 156 (S.D.N.¥, 1585]),
United States V. Westbrook, 780 F.2d 1185 (5th Cir. 1986). See
also, United States v, Wong-Alvarez, 779 F.2& 583 (1llth Cir.
198;), and United States v, Jessup, 757 F.2d 278 (lst Cir.
1985)
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(4) From internal Department surveys or statistics:

{a) What is the Government's success rate in pfe-trial
detention cases? ‘ _

During FY 1986, the Criminal Division collected
information from U.S. Attorneys' offices on pretrial detention
hearings, including the number of motions the government made
for pretrial detention, the number of motions granted and
denied, the number of appeals taken, and success on appeal.
Although pretrial detention activity was underreported, these
data were internally consistent and useful for describing the
pretrial detention process. These data indicated that 82% of
government attorneys' motions reguesting pretrial detention
were granted originally. Slightly over 14% of FY 1986 release
and detention orders were appealed. The government filed most
of the appeals and was successful on about 86% of them.
Overall, 88% of the detentions requested by the government were
granted. ,

The Criminal Division received fewer reports during FY
1987 on this type of information and it did not analyze the
incomplete data. However, AOUSC statistics indicate that,
during calendar vear 1987, pretrial detention was ordered in
73% of the cases in which a detention hearing was held.

(b) For what‘types of crimes is pretrial detention
generally sought? '

In July 1987, the Criminal Division, Office of Policy and
Management 2nalysis, surveyed 15 U.S. Attorney Offices regarding
theiyr pretrial detention practices. The sample included five
large, five medium, and five small offices across the nation.
The survey results provided the Department with an overview of
how pretrial detention issues are being handled by its
attorneys. :

This survey asked respondents to list the five offenses
for which thev most frequently request pretrial detention. The
responses indicate that the largest number of requests are made
for major drug violations, bank robberies, weapons offenses,
and alien offenses (usually alien smuggling). Every office
listed drug violations as one of the offenses for which,
pretrial detention is most often requested, and drugs made up
the overwhelming majority of responses (12) for the offense
most frequently involving a pretrial detention request. Most
offices also listed other offenses that were related to local
law enforcement priorities (e.g., currency violations in
offices located in common ports of entry). The Department
will continue to monitor this aspect of pretrial detention
through the new AQUSC reports. \
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(¢) What rule or regulation, if any, exists within the
various U.S. Attorneys' Offices with respect to
supervisory approval for a detention application or
the use of the statutory presumption?

As part of their general management responsibilities, U.S.
Attorneys may set their office policies on internal approval
procedures and on the recommended use of statutory provisions.
These policies may vary, depending upon such factors as the
size of the office, the local judicial e¢limate, and the nature
and extent of crime in the district. Among other things, the
responses to our l5-office survey showed that different offices -
rely on various factors to decide which cases warrxant a
pretrial detention motion. »

Our l5-office survey showed that U.S. Attorneys have
communicated to their staffs the need for judicious use of the
Bail Reform Act's provisions. While most do not have formal
written guidelines, they emphasized that they employ the
factors set forth in the statute. One office even commented
that the statute is specific enough in this regard to make
additional guidelines unnecessary. Several offices responded
that each case must be evaluated for potential pretrial deten-
tion in light of the totality of information available. In
other words, prosecuters examine each defendant's situation and
the case as a whole when considering whether to request pre-
trial detention. Another office has conducted special training
on the subject of pretrial detention. Some offices require

special approval for high profile cases, and two offijces

require higher levels of approval for motions based on the
defendant's dangerousness. ~

(5) What work, if any, is the Bureau of Justice Statistics or
the National Institute of Justice aoxng On the inmplementation

of the bail provisions of the Ccmprehensive Crime Control Act?
Please provide details if any such work is underway.

The Bureau of Justice Statistics (BJS) released a Special
Report, Pretrial Release and Detention: The Bail Reform Act of
1984, on February 14, 1988. The report compared detention and

release before and after the Act. BJS found that the percent

of federal defendants held for the entire time prior to trial,
either on pretrial detention or for fallure to pay bail,-
increased from 24% before the Act to 29% after. Both before
and after the Act, however, about half (54%) of all defendants
were released without financial conditions. The study also
showed that the likelihood of being detained prior to trial
after the Act was 63% higher for those accused of causing
injuries, 21% higher for those charged with violent offenses
involving firearms, 20% higher for persons accused of serious
narcotics violations, and 17% higher for those persons
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classified as dangerous during pretrial interviews. The report
is part of the continuing series of BJS reports prepared under
the Federal justice statistics program. A copy of the report
is attached for your information,

The National Institute of Justice has carried out a number
of studies relevant to the pretrial and bail area in recent
years; however, none specifically addresses the implementation
of the bail provisions of the federal Comprehensive Crime
Control Act. Although NIJ has funded research projects ad-
dressing the Federal criminal justice system, it focuses its
efforts primarily on the state and leccal levels.

Nonetheless, the following related projects have been and
are being carried out by NIJ: drug testing of arrestees to aid
pretrial dec¢ision~making and to forecast drug use in the
arrestee populations; the development and implementation of
bail guidelines; a comparative analysis of state laws on public
danger as a factor in pretrial release; an experiment on the
use of electronic monitors on pretrial releasees; and a study
of bail bonésmen. Summaries of projects on bail guidelines and
public danger as a factor in pretrial release are attached for
your information. ' :

(6) What Department costs (based on previously submitted
budget or appropriation requests) are associated with the

implementation of preventive detention? Please be specific as
to:

{a) ‘the U.S. Marshals Service;
(b) the U.S. Attorneys; and
(c) the Federal Bureau ¢f Prisons.

With respect to the original c¢osts attributable to the
pretrial detention provisions of the Bail Reform Act, I regret
that we cannot provide precise statistical information. Our
agencies do not account for costs on this basis. We do know
that ocur total attorney time spent on pretrial hearings generally
has increased and that the number of persons being detained
prior to trial has risen slightly from 24% to 29% of federal
defendants, according to the BJS Special Report noted above
with respect to Question S. While the new provisions of the
Bail Reform Act are certainly a contributing factor, other
factors are also adding to the net increase in pretrial
workload, such as changes in the composition of the arrested
pepulation. :

The BJS Special Report c¢ontains some information on the
potential increase in resources to address pretrial detention.
The study indicated that, after the "Bail Reform Act's
implementation, the average length of time that defendants were
held increased by 5%. Since the overall percentage of '
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defendants held also increased, BJS concluded that, assuming no
change in the number or characteristics of defendants or the
offense distribution, there may be an increase in the demand for
detention resources. Moreover, we believe that many variable
factors affect the number of persons detained.

The U.S. Marshals Service (USMS) believes that it has
experienced both direct and indirect impacts on its workload
since passage of the Bail Reform Act. For example, the Marshals
Service has seen an increased number of prisoner productions
required for pretrial detention hearings. Also, the increase in
the percentage of persons detained and in length of time they
were held has had an impact on USMS resources for handling
ptisoners. ’

I hope this letter is sufficiently responsive to your
inquiries. Please let me know if you require any additional

information.
/S‘Wﬁély.
("

Thomas M. Boyd
Acting Assistant Attorney General
Office of Legislative Affairs

Enclosures
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znclosures to Kastermeier Letter included:

o  BJS Special Repart, Pretrial Release & Detention: The Bail Reform Act
of 1984

o  (2) National Institute of Justice Research Reports:

Public Danger as a Factor in Pretrial Pelease: A Carparative
Analysis of State lLaws ,

The Development and Implementation of Bail Guidelines: Highlic;rhts
& Issues
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more heroes in the nation’s cities and
towns, unsung heroes_are win-
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report, BA 1 USA TODAY ‘o nominate -

.heroes in the drug war for its
DrugBusters '89 program. To-
day, USA TODAY announces the three winners, who have
been presented the awards by rug czar William Bennett.
“We're keeping the pressure up,” Bennett told the win-
ners. "Your story is a story of honor " USA TODAY winners;
» Brenda Adams, 40, of Monrovia, Calif., who watched
crack pushers move into her street and pushed back by or-
ganizing her nelghbors and forcing several dealers out.

» Darryl Webster, 25, ql Washington, D.C., who has tzlaken
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“We Wai. .. :
back,” sald spokesy..
Fitzwater. “We went in for that

the same,” .

“A lot of what we're seeing is
crocodile tears,” sald Gregory
Treverton of the:Council on
Forelgn Relations, a Washing-
ton-based think tank.

“My guess is the administra-
tlon would be happy to see hlm
g0 somewhere else,”

The Justice Department to-
day asks six European coun--
tries to freeze $10 million in
drug assets Noriega moved out
of Panama. Tuesday:

» Lt Col. Luls del C!d,
close Noriega; ally, pleaded not ,

purpose and that'purpose-re- -

ficking charges. He was arrest-
ed Monday in Panama.

» Pentagon spokesman Pete
Willlams sald Norlega, when
seeking refuge Sunday, wes “so

-..exhausted from thechase that

.'he could barely
Willlams added Norlega did
. not direct rebel forces “be-
cause he was too busy trying to
save his own skin,” -

+ . pThe presidents of Colom-

bla and Bolivia said they still

would go to & drug summit with

Bush Feb. 15 in Colombla. Peru
. will boycott the summit.

" Inside Panama, A

L i mz'ay ‘besp

‘llve in, but it's hell to pay taxes:
there, saccording to Money'
January issue,

The ma
by their tax.burdén for a hypo-!
thétical family of four. with
$61,372 in earned income — its
readers’ average — and $3, 747
from investments,:* " .

In The Aloha State, that fam-
{ly would have paid $4,463 in
state income, sales and gas tax-
es in 1988, i o

That's almost 34 “times the
$132 taken by New Hampshire,
Money’s top tax haven. Others:"

» Florida (§164), Alaska
(3196), Texas ($213), Nevada’
(3231), Washington ($250),.
Connecticut ($300), Wyoming
(3$316), South Dakota (3410)
and Tennessee ($627).

+ » Rounding out the top 10

4|.| tax hells: Oregon ($4,095), the

District of Columbia ($4,036),
Maryland ($3,782), Idaho
($3,744), Utah (§3,717), New
York ($3,690), Wisconsin
($3,605), Minnesota ($3, 548)
and Maine ($3,498). .

If you live in a‘high-tax state,
strategies to save money, short
of moving, include investing in
municipal bonds issued in your
state, The interest usually is'ex-
empt from state and'local, as
well as federal, taxes. :

The ranldn@ don't reflect:

» Local property ‘taxes,”

| which depend on -“billions of -
1 variables,” says-Money senior.*

editor Joe Coyle, .including
what neighborhood you live in.
. pThe growing swarm ‘of

gazine' ranks states -

Hawaii most taxmg;
N ._Hampshlre least

gy b

‘userf

5

te.an d ?
e hoteF‘iand’ “restairant” sur-~—-

charges and recreation fees.

:\Governments .are -turning to

'Such fees to avoid raising high-
rofile liru:ome and sales taxes.

Gangbuster

| bargains still

to be found

By Patricia Gallagher
USA ‘TODAY, -

The hohday gift-buying fren-
zy may be over, but stores will
still- be packed this week —
and not just for returns.

“The public has been wait-
ing for after-Christmas sales,”
says Paul Lablang, senior vice
president at Saks Fifth Avenue.
. Holiday shoppers swamped
stores until the last minute:

» “Friday, Saturday and
Sunday were gangbusters,”
says Richard Unger of
Prange's department stores.

- D-Sears had its biggest day
of the season Saturday:

» Marshall Field & Co. beat
expectations Friday, Saturday.

» Hess’s Department Stores
. set.a one-day record Saturday.
. More could join that list this
week as clearance sales lure
shoppers and fill the tills.

--- Retailers.can see “tremen-
dous swings” in revenue the
“week after Christmas, says Jim

- Fowler of Jacobson Stores Inc.

» Retail profit picture, 3B

'Ph@t@copy-PreseriVaﬁoﬁ
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“Getting hurt’ a risk
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;I'Contlnued from 1A

,35 children under his wing, steering them away from drugs,
> Miami FBI agent John Thompson, 42 — known as “Big John”
“— who doggedly tracks dealers, often at the risk of his own life,

-and seizes millions of dollars in property. .

But theseare not the only heroes in the drug war, In every
.-corner of the country, thousands of people are taking up the chal-
“Jenge. Teachers spend extra time with at-risk children, and show
~how drugs can ruln théir bodies, Nurses care for crack-addicted
“bables, Radio stations raise money for the children no one wants
* to claim. Former drug abusers thread their way to “Just Say No”
:programs in the nation's auditoriums, warning of the price for
‘saying yes. Ordinary ‘people are striking blows at an extraordi-
'nary enemy, often spending thousands of dollars out of pocket
. 8nd hundreds of hours out of busy lives, .

' Drug dealing is a $120 billion-a-year business: The FBI reports
"'1.2 million drug arrests In 1988, and officfals link drug use to thou:

sands of murders, Those enormous; costs;will, draw,_President. |.

“Bush to @' summit on driig production and the'violence it spawns;::
“scheduléd for Feb! 15 i1l Colombla, '~ V=~ mier i TR0 2
., Athome, dealers are invading small towns like Monrovia, Calif,
=-(pop. 35,000), a community neariLos Angeles with a plcturesque
"square and-nelghborly pace. Decked in Christmas lights, Walnut
“’Street shows no hint of the drive-up crack trade, the Uzis and the
« crulsing Jaguars of six months ago. ’ o
°  That's when Brenda Adams peered out a window to see teen-
Yagers polnting a gun at passersby, and declded enough was
“enough, She organized her neighbors, briefly called in the Guard-

1an Angels, endured death threats and dodged thrown bottles. For
60 nights, she shepherded patrols that saved her street from be-
coming & drug wasteland. “I was afraid, but I was so mad [ didn't
‘care anymore,” she says, . - .
?  “Children no longer played outside, We were becoming prison-
rers in our homes,” says Monica Lord of Walnut Streef,

On a recent night, Roy Lee Smith, 26, jolns the patrolling group,
“as cars crulse slowly past. Three ‘young men in gang dress step
_from the darkened street, eyeing the marchers, “I come down to
,make sure the women folks are OK,” says Smith..

On his own street, only minutes away, he has seen evidence of
«Wwhat happens when a nelghborhood doesn't fight back. Smith has
.;:eer)ll glunshot victims on the sidewalk; one staggered to his door
“for help. : .

. Five dealers have moved from Walnut Street since July, and

-EAng members no longer threaten children, says Adams, co-own-

er with husband Cory of a recreational-vehicle repair shop. She

- “Wwas unable to attend the awards ceremony because of her moth-
vers sudden lliness. Lord accepted in her place.

In Washington, D.C., Darryl Webster, a former college basket-
.ball star, does his part against drugs through Youth Entrepreneur-
Jal Services, Y.ES,, a group he started to keep youths off the

- street. He helps them obtain odd jobs — shoveling snow, raking
“leaves — and find tutoring. He provides a mattress when they

have no place to stay, he works with them on his personal comput-
er. He exposes them to a different world, and offers a safe haven.
~ Inthelr world, he says; “Self-esteem 13 50 low that if you step on
“my shoes, I have to prove I'm a man by shooting you. The key isto

Jexpose these kids to a different way of thinking” .

Webster was a high school underachiever who never met his
ifather, Raised by grandparents, he was nearly.overpowered by
‘street life. He was stabbed and nearly strangled,

“ But basketball got him into George Washington University,
where “He was terrified of getting up In front of people,” says
~Shella Hoben, his former academic adviser, He overcame, Last
fall, Webster was emcee at an awards ceremoney at the school.
Now he's working on a master’s degree in soclology. :
His youth program seems to help. “I used to be the baddest kid
inschool,” says Tony Lucas, 12, who watched a relative deal drugs
and has seen users die violently on capital sidewalks. “I want to be

\llke Darryl. Since I've been with Darryl, I haven’t been fighting”

.. Webster’s kids are not out “dabbling in the drug world,” says

gent B.T. Neal of the Drug Enforcement Agency. “He has made
tremendous strides in improving his lot and those of people

_around him.” .

In Miaml, another DrugBuster, Special Agent Thompson, s of-*
‘ten first through the door on drug raids. And, at 6 feet 3 inches, 220
(Jpounds, he's a big target. His four years of detective work helped
scrack a case against corrupt Customs agents who warned drug
'smugglers of radar fallures and Coast Guard schedules,
+.. Thompson tracked one corruption case from Florida to the
Netherlands — leading to seizure of $10 million in property.

" ‘Thompson's ability to work an informant is legendary. “He's

Such an honest and trustwo person,” says agent Nancy Sav-

age, "“even the bad guys énd up liking John.” And helping the FBL

_ On a recent moming, Thompson surveys the Gulf of Mexico

Irom a twin-engine Piper Navajo seized from dealers. Along a fin-

:ger of land near the Bimini airstrip are rulns of several drug-fer-

rying planes, Drug runners “can't call the FAA” for help, he says.

Runners line a plane’s shell with tarp so drugs can be hastily
Jossed overboard. “They’d rather get caught with an empty
-pldne,” says Thompson,

..+ FBI agent Mike Wdld describes Thompson this way: “When. '

we're short of manpower for an operation, he's the first guy we
always go to, because John almost never says no. He just digs In
‘his desk, takes out his gun and says, ‘Cm ready to go.” "

+_ Divorced, with an adult daughter he raised alone from age 11,
Thompson explains: “If somebody gets hurt, I don't have a big
Yamlly.;l always wanted a big family, The FBI |s my family.”

\- : [

that wasn't true.”
ng the 1988 presidential campaign,
~h sald “Jews and other supporters of
israel would be crazy to vote for Jesse
Jackson, the same way that blacks would
be crazy to vote for George Bush.”

Says Koch: “That's a terrific sentence,”
He says he spoke out not just to draw atten.
tion or applause, but because “there was
no one to respond. I did it because I think

2 tiny liver patients ma

Doctors say Alyssa Smith, the USA's
first liver transplent reciplent from a living
donor, will be able to leave the hospital by
Jan. 1 If her progress continues,

Alyssa, 22 months, of Schertz, Texas, got
a Christmas doll from Frank Sinatraand a
“day pass” to visit with family outside her

have bill

A NATION WRESTLES

Romanians
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EASTERN EUROPE

at a glance

» ROMANIA: The reformist National
Salvation Front named an interim govern-
ment with Jon Iliescu president until April
elections. Tensions are rising between
new factions and Communists who re-
main in government. Sporadic fighting
continues In Timisoara and elsewhere.
The United States Is sending Romania
$500,000 in humanitarian aid.

> SOVIET UNION: Mikhail Gorba-
chev refused to recognize a decision by
Lithuanitan Communists to break with
Moscow and says he'll fly there to try to -
hold together the Communist Party.

» CZECHOSLOVAKIA: Unrest
spread to at least five Czechoslovak pris-
ons as inmates pressed for better condi-
tions and amnesty. Vaclav Havel is set to
be sworn in as president Friday.

» YUGOSLAVIA: The first stock ex-
change in communist Yugoslavia was set
up in Ljubljana. It will list Yugoslav and
foreign companies and publish the Yugo-
slav Index of average closing prices of se-
lected stocks.

» BULGARIA: Bulgaria’s Communist
leaders promised talks with the opposi-
tion early in 1990; 5,000 demonstrated for
reforms in Sofia. -

s

long,

AP
ILIESCU: 'He's a Communist
in the mold of Gorbachev’

SYMBOL OF CHANGE: A man waves a Romanian fiag
he stands on the balcony of Communist Party headq

Photocopy-Préservation

DEATH IN BUCHAF
day a family membe

Veteran Commun

By Andrea Stone
USA TODAY

Ton Iliescu's ties to Soviet
leader Mikhail Gorbachev
may have saved him from the
wrath of Romania’s old hard-
line regime — but they’re un-
likely to keep him in power for

Ion Iliescu (yahn ill-ee-YES-
koo), a veteran Communist
Party member who last week
announced the arrest of dicta-
tor Nicolae Ceausescu, was
named president Tuesday. But
he may keep that post only un-
til April elections,

“He's a transition figure,”

protest n

b Taggrt. Reéuters
symbol cutout — as
uarters on Bucharest's Republic Square.
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Fifty-state
roll of honor

Nominations for USA TODAY’s DrugBuster awards
show the scope of anti-drug work. Here, a look at some
outstanding nominations state-by-state.

ALA.: Chris Ruttan, 34, Birmingham; directs Aletheia House, 36-
bed residential drug treatment program housed in former school.
Just begun: home for pregnant addicts. .

ALASKA: Lynda Adams, 45, Ketchikan; founded Alaskans for a
Drug-Free Youth, volunteers 12 14 hours a day.

ARIZ.: Jim Butler, 58, Tucson; football coach who saw promlsing
team hurt by drugs. Began schooldistrict wide anti-drug move-
ment; started 24-hour treatment center.

ARK.: Buster Lackey, 19, and Casey King, 18, started SOBER at
Central Arkansas Christian School, North Little Rock.

CALIF.: Sharon Rose, 51, Davis; founder national Red Ribbon
(education) Campaign. Works 12-14 hours a day.

COLO.: Casey Clark, 37, Aurora, friend died of LSD overdose. Be-
gan lecturing, Starter poster campaign and essay contest.
CONN.: Donald MoConnell, 59, West Hartford; director of Con-
necticut Alcohol and Drug Abuse Commlslon, four treatment sites.
DEL: Martin Golden, 63, Smyrna; with state’s Office of Narcotics
and Dangerous Drugs. Offers treatment o medical professionals
with substance abuse problems.

D.C.: Brig Owens, 46, was with NFL Players’ Assoc., started anti-
drug Students United with Pros Encouraging Respomlblllty Teans
(SUPER TEAMS).

- FLA: clrlsunaMmﬂn.1 of Davie; 1989postercmldtorxi¢s

Against Driving Under the Influence, does public speaking.
" GiA.: Patsy Carpenter, 43,Galnsvﬂle;mer.smrted6mlrage
and Strength (drug prevention) Program for kids in 1984, 7 =" .
HAWAH: David Benson, 47, Honolulu; police officer. Son’s suldde
led to campaign for rwddentlal center for addicted youths.- -
IDAHO: Jerry Lister, 40, Boise; police officer. Began Parents and
Youth Against Drug Abuse to educate parenfs about drugs.  ° .
ILL.: Vera Wesley, 57, Champaign; despite health problems orga-’
nlzedcommunltytosqueaeoﬂlocaldrugachvny
IND.: Judy Wahl, 52, Hammond; alcoholism in her mmlly led her
to start Just Say No club for youngsters.

- 1OWA: Patrick Jackson, 35, Burlington; moved back to hometown
and found drug problem. Has pursued, prosecuted drug cases.
KAN.: Dr. Eric Voth, 34, Topeka; saw effect of drugs on fellow
highschoolers, became a doctor and national anti-drug speaker.
KY.: Herb Mays, 53, Louisville; radio show host; ; wrote anti-drug
rap song; started youth job-training.

LA.: Rebecca Boone, 38, of Many; founded summer Camp Chat
lenge to teach life skills.

MAINE: Rebecca Miller, 40, Houlton; uses puppets to show chil-
dren dangers of drugs.

MD.: Harry Finke Jr, 41, Baltimore, pharmacist; set up state Phar-
macist Rehabilitation Commlttee to help addicted pharmacists.
MASS.: Richard 29, North Andover; available 24-
hours to counsel teens. “We get kids to feel good about themselves.”

MICH.: Emma Kogo, 46, and

Jennifer Miracle, 31, Detroit,

formed Just The Neighbors.

Led to seizure of main crack

house as first in city under a

The heroes

Fighters in drug war honored

“‘nationwide drug abuse’ -di
. .+lemma. are testing the skills;
and compassion- of health"
- professionals.

Care-givers like public
health nurse Jo Ann Dourdis

of Poughkeepsie, N.Y., are "f

called on to deal with drug
isoning in babies born ad-
dicted to crack. Dallas physi-
cian Robert Gehring treats
medical colleagues hooked
on cocaine and women de-
pendent on the anti-anxiety
drug Xanax. In Columbus,
Ohio, former teacher Bob
Sweet’s program attempts to
rehabilitate hundreds of
abusers, and to prevent ad-
diction among teen-agers.
These are among the
many drug treatment spe-
c1ahsts nominated for recog-
nition in USA TODAY'’s
DrugBusters '89 program.

USA TODAY’s three DrugBuster *89
winners were awarded medals by the
nation’s drug czarWilliam Bennett at
USA TODAY in Arlington, Va. Their
stories begin on page 1-A.

Other reader nominations told
compelling tales of service and
sacrifice. This page honors nominees
who treat the victims, educate the
children and punish the offenders.

By Robert Niles, USA TODAY
LOVING HANDS Jo Ann Dourdis, a Dutchess County, N.Y., nurse plays with a baby bom
addicted to crack The gil's smgle mother is trying to get off public assistance.

They could ‘?‘not look into she says, “if you're going to Bob Sweet has put his life
their mothers’ eyes. She limit the potential ... of chil- on the line. In the *70s, while
amNad  mermnme in Chicracn Aran " cetting un a methadone pro-

By Tm Diflon, USA TODAY

WINNERS From left Monica Lord (who accepted the award for Brenda Ad-
ams), Darryl Webster. drug czar William Bennett and John Thompson.

By Doug Martin
SWEET: Runs Youth-to-
Youth and Teenage Institute

Free Youth, herself a Drug-
Buster nominee.

Ex-obstetrician Gehring,
once a drug abuser himself,
calls the “yuppie” cocaine
addicts he sees “a different
breed of cat. They are elitist.
They don’t identify with oth-
er people with drug depen-
dency problems.”

Two addicted physicians
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MACIST Kenaniuianon LOMIMIEE 0 Nelp adaicied poarmacists.
MASS.: Richard Goodman, 29, North Andover; available 24-
hours to counsel teens. “We get kids to feel good about themselves.”
MICH.: Emma Kogo, 46, and
Jennifer Miracle, 31, Detmlt.
formed Just The Nelghbors.
Led to seizure of main crack
house as first in city under a
new forfeiture law.
MINN.: Barbara Yates, 37, St.
Paul; manager of Federal
Drug Abuse Prevention for the
state education department.
MISS.: Eddie Spencer, 27,
Jackson; hooked on sniffing
gasoline. at age 7, went on to
pills, now lectures; on call for
-Jackson Schools.
MO.: Lucy Webb, 62, Kansas
City; runs Reach Out America,
. high-tech, mobile classroom
teaches effects of drugs.
MONT.: Marko Lucich, 37,

By Bill Anderson
DETROITER: Jennifer Mir-
acle helped save her
street. - .

Butte, pmbauon office; moved by deaths of two teenagers i in aldo-r B

- ,"‘.

preoccupation: “It kind of follows you.”

NEV.: Margaret Corbett, 35, Sparks; provided information.to po-
lice this fall that led to two major drug buslsanashoe County. .
N.H.: State Police Sgt. James Garvin, 40, Washington; brought
DARE (Drug Abuse Resistance Education) to his state this year.
N.J.: LA Waimon, 41, Parsippany; tells kids of his triple tragedy:
His grandmother and father were killed by drunken drivers; he
was injured by a drunken driver, is on disability.

N.M.: Glenn Wieringa, 39, Santa Fe; set up 24-hour crisis interven-
tion center and hot line after four high school buddies were killed in
alcohol-related accident.

N.Y.: Tim Arrance, 48, Randolph; son neoovmng from drug prob-
lem. Works one-on-one “with youths, pareats.

N.C.: District Attorney Michael Easley, 39, Southport; pushed for
laws to catch drug dealers. Warns nglls should not be violated in
zeal to stamp out drugs.

N.D.: Beth Stroup-Menge, 33, Mandan; insplred by tragedy of teen

ment Consortium.

OHI0: Mary Miles, 40, Lorain; with Lorain Network for the Pre-
vention of Drug and Alcoho! Abuse, tralns teachers, pareats to d&
tect drug use among kids.

" cation) Campalgz, “People want to do sometbing just don‘t know
what to do.”

_ ORE.: Irine Tate, 50, Porﬂand,wmdwarbyspmypamﬂng“NO'

drug transaction. “Our nice, quiet neighborhood was turning into
New York.” Result: “It's a nice, quiet neighborhood again.”

' NEB..PohceSgt.BobbyPolk,:iG Omaha,nlglltshmgpervnsofof © R
@ngumt.Onmllz‘ihoms.Astgnm-thmtmnedmtoafuu-ume, |

- schools, many funded and
. €d soul. Among them:

. Mass,,
friends on drugs is now president of the National Adolescent Treat-

- OK to say no and feel good :
" about it. He hopes to set the
. stage for ‘more comprehen-: -
'sive drug-abuse prevenhon B

OKLA.: Sandie Bailey, 47, 'mlsa,be@nslnte’skedmbbon (edu-. :

Drugs-Here” on garage doors, calling police every time she saw. _ |

dapusely, daliu w HICVCI.IL au-
diction among teen-agers.
These are among the
y drug treatment spe-
c!ahsts nominated for recog-
nition in USA TODAY's
DrugBusters '89 program.
The care-givers are pressed
to keep up with the need.
Two years ago, Dourdis’
program in Dutchess County,
N.Y., had 15 babies. Now
there are 55.
In 1987 she first encoun-
tered infants who cried non-
stop. Thelrtmy bodies shook:

People are willing to try
almost anything to keep kids
off drugs. Dozens of creative

programs are going on in
powered by a single, dedicat-

p Little No No. Ron La
Magdelaine, 56, of Holyoke,
created a ¢ostumed .
character to tell preschool to

third grade youngsters it's-

in later grades.
~_p Talking car.In Camden

’ County Ga., the sheriff’s de-*
"_partment converted a 1984

Pontiac Trans Am seized ina

" -drug bust into the R.O.A.D.

(Reach Out Against Drugs)
Runner, with computerized
voice, lights and sirens.

—

By Robert Niles, USA TODAY

LOVING HANDS Jo Ann Dourdis, a Dutchess County, N.Y,, nurse plays with a baby bom
addicted to crack. The gif’s single mother is trying to get off public assistance.

They could .not look into
their mothers’ eyes She
called experts in Chicago
and New York, then set up
clinics with pediatricians
and physical therapists.
These -babies will have
longterm speech,. behavior
and learning problems. “You
can see the:impact that it's
going to have on, soclety,

N Dmg-ﬁgh&ﬁg rébbt.
» - Punchy “The Million Dollar
Machine, "«-ﬁnanwd by the

‘Edward J.:DeBartolo Corp.,

a mall development and
management company, tells
jokes, plays:music and talks.
to kids about self-esteem and
good health. - His¥ message:
“Yo! 'm not the Milhon Dol-

Policing: Rewards

By Anita Manning
USA TODAY

Drug lords drive BMWs, Cops drive

Chevys.

Despite the daily danger, long
hours, and low pay, law enforcers —
from police officers to Coast Guards-

man — laan narfarmina thair Antioc

she says, “if you're going to

limit the potential . .. of chil-
- dren.” -
Med student Maureen Fin-

negan, 25, says her mother,
Philadelphia physician Lo-
retta Finnegan, has worked
with heroin-addicted moth-
ers “for as long as I can re-
member. She  has hterally
spent seven days a wee]

Bob Sweet has put his life
"on the line. In the *70s, while
setting up a methadone pro-
gram, he was shot at several
times. “His motivations are
to raise a generation of drug-
free youth and his ego never
gets in the way of the ulti-
mate goal,” says Sharon
Rose of the National Federa-

_tion of Parents For Drug

calls the “yuppie” cocaine
addicts he sees “a different
breed of cat. They are elitist.
They don’t identify with oth-
er people with drug depen-
dency problems.” .

Two addicted physicians
are staying in his 90-day pro-
gram right through the
Christmas holidays, but:
they’ll soon have company.
People don’t like to spend
Christmas drying out, says
Gehring, but “come Jan. 2,

_we're going to be deluged.”

Kids told

“drugs not
' short cut

By Denise Kalette:
USA TODAY

High schoolers who think
the. Mercedes, gold chains
and fast cash of drug dealers
mark the route to the good -
life better think again.

“That’s the message of the
Nashville group “Don’t Fol-
low Me.” They should know.
Members of the 15-man
group  once earned up to

- .$120,000 a year dealing

DON'T FOLLOW ME: Chaplaln Clevéland Houser with stu-

’lar Machine, You are!” -
- Weightlifter. Body-
builder Norman ‘“Rocky”

Rauch of Lake Geneva, Wis.,

tells teens he believes the
cancer he’s fought since 1983

Those in
law enforce-
ment “are the
front line de-
fense,” says
Detective Sgt.
Albert Dow-
dell III, of

Ralla lada

:dems Deanna Day, left, Daniel Ellis and Shawanda Maxwell N
‘is from steroxds. “If I were

more educated” about.side
effects, “I wouldn't have the
problem I have,” says
Rauch. His non-Hodgkins
lymphoma isin remission. B

are often personal

i-‘drugs. Now, they spend their
: days in prison.
By Jim Brown -

-Their cash was fnttered
on habits that cost $2,000 a

'day, and on lawyers.

“One guy spent $75,000 (in

. legal fees) to get out of a co-
"caine bust,” says Chaplain

Cleveland Houser, 45. He ac-
companies the minimum-se-

curity inmates.of the Nash-

ville Community Service
Center to schools, churches,

-and recreation centers.

They’ve spoken to 15,000
young people this year, and
received 1,000 letters from
students and principals. s

The 15 range in age from
22 to 53. Their crimes vary
from murder to bank fraud.
All used or dealt drugs. And
their credentials for discuss-
ing the impact of drugs are

impeccable.

“When thev came to pris-
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OHIO: Mary Miles, 40, Lorain; with Lorain Network for the Pre-
vention of Drug and Alcohol Abuse, trains teachers, parents to de-
tect drug use among kids.

OKL.A.: Sandie Bailey, 47, Tulsa; began state’s Red Ribbon (edu-
cation) Campaign; “People want to do something. . . just don’t know
what to do.”

ORE.: Irine Tate, 50, Portland; waged war by spray painting “No
Drugs Here” on garage doors, calling police every time she saw
drug transaction. “Our nice, quiet neighborhood was turning into
New York.” Result: “It’s a nice, quiet neighborhood again.”

SINGING OUT: Cathy GI"Ott wrth Teen Challenge Choir

PA.: Cathy and Bernie Gillott of ] Rehrersburg, spend six months on
the road every year with their Teen Challenge Choir — recovering
addicts — singing about the perils of drug addiction.

R.\.: Bob Houghtaling, 35, Warwick; substance abuse specialist.

- Started program for junior high kids; Students Opposing Drug

Abuse (SODA) for senior high in East Greenwich.

$.C.: William McCord, 57, Columbia; state director Commission on
Alcohol/Drug Abuse worked 30 years to develop prevention, early
intervention and treatment programs.

S.D.: Pam Teaney Thomas, 36, Rapid City; helped one student
with drug problem in 1979, Led to formation of community task
force, She still gets calls from that first student.

TENN.: Dorothy Hudson, 53, Jackson; both sons used drugs at age
12. She started local programs, led to Tennessee Families in Action.
TEXAS: Imam Yahya Abdullah, 34, and Khaleef Hassan, 45, Dal-
las. Formed African-American Men Against Narcotics to encourage
citizens in the drug-ridden neighborhoods not to fear drug dealers.
UTAH: Jan Bullock; 49, Bountiful; inspired by drug-related death
of 16-year-old, works with Utah Federation for Drug-Free Youth.
VT.: Bob Bick, 43, Shelburne, director of Champlain Drug & Alco-
hol Service, administers training for school anti-drug curriculum.
VA.: Bud Mayo, 44, Fairfax County; assistant principal Cooper In-
termediate has held 75-100 workshops, “It’s easier to prevent drug
abuse than to cure it.”

WASH.: Danetta Rutten, 42, Port Angeles; Crime research
steered her to work with drugs and kids. Helped develop communi-
ty-wide programs to keep kids drug-free.

W.VA: Stephanie Reld, 37, Charleston, special education teacher,

- Roosevelt Junior High; coordinated drug education program that

won first place nationally among junior highs.
WISC.: Virginia Peterson, 43, Nekoosa; Alcohol and Drug Direc-
tor for the Nekoosa Public Schools; helped start Reaching Others on
Alcohol and Drugs).

WYO.: Kip Crofts, 47, Cheyenne, chairs the governor’s Drug Poll-
¢y Board; opened I:reatment facility for youth in Casper.

By J. Charles Gamer.

OK to say no and feel good
about it. He hopes to set the
stage for more comprehen-
sive drug-abuse prevention
in later grades.

» Talking car. In Camden
County, Ga., the sheriff’s de-
partment converted a 1984
Pontiac Trans Am seized ina
drug bust into the R.O.AD.

By Anita Manning -
USA TODAY

Chevys

= often heroically.

- this is going to hit them hard.”

"How you can
help locally

How can you be a DrugBuster
in your neighborhood?

Thousands of people across
the country want to work against
drug abuse. Many just don’t know
where to start.

In a recent USA TODAY poll,

HAUCUH:
against steronds

Pollcmg Rew

Drug lords drive BMWs. Cops drive

* Despite the daily danger, long
- hours, and low pay, law enforcers —

from police officers to Coast. Guards-
.+ men — keep performing their dunes,

: “Every one of us believes in what
we’re doing,”- says Lt. Mark Sikorski,
33, commander of the Coast Guard
cutter Cushing based in Mobile, Ala.
“Even if we don’t catch anybody .
we deter people, we're successful.”

Sikorski and his crew of 15 made
the biggest cocaine bust in maritime
history on Oct. 2 when they arrested
nine Colombian crew members on the
Panamanian ship Zedom Sea. Seized:
12,208 pounds of cocaine, “as much as
the Coast Guard seized all of last
year,” Sikorski says. “That hurts the
cocaine cartel. Every seizure after

warns pupis

4 Drug-fighting robet.
Punchy “The Million Dollar
Machine,” financed by the
Edward J. DeBartolo Corp.,
a mall development and
management company, tells
jokes, plays music and talks

DON’T FOLLOW ME: Chaplain Cleveland Houser with stu-
dents Deanna Day, left, Daniel Ellis and Shawanda Maxwell.

lar Machine. You are!”

> Weightlifter. Body-
builder Norman ‘“Rocky”

‘ds are often personal

$120,000 a year dealing
drugs. Now, they spend their
days in prison.

Their cash was frittered
on habits that cost $2,000 a
day, and on lawyers.

“One guy spent $75,000 (in
legal fees) to get out of a co-
caine bust,” says Chaplain
Cleveland Houser, 45. He ac-

By Jim Brown

is from steroids. “If I were
more educated” about side
effects, “I wouldn’t have the

(Reach Out Against Drugs) tokids about self-esteemand Rauch of Lake Geneva, Wis,, problem I have,” says companies the minimum-se-
Runner, with computerized good health. Hi§ message: tells teens he believes the Rauch. His non-Hodgkms curity inmates.of the Nqsh-
voice, lights and sirens. “Yo' I'm not the Mﬂhon Dol- cancer he’s fought since 1983 lymphoma isin remlssxon. ville Community Service

Center to schools, churches,
and recreation centers. -
They've spoken to 15,000
young people . this year, and
received 1,000 letters from

Detective: Sgt. -
- Albert Dow-

dell III‘f*of
. ‘Belle Glade

students and principals.
The 15 range in age from
22 to 53. Their crimes vary .

" . All used or dealt drugs. And
their credentials for discuss-
ing the unpact of drugs are
impeccable, " =

“When they came to pris-

Fla. But’ the on they were so far strung
low salaries : out, either it was prison or
Jhurt. “It’s By Alan Whitman the graveyard,” says Houser.
really offen- SIKORSKI: Made’ “Cocaine just messes your
sive whenthe |argest maritime bust ‘brain cells all up.” One man

if only reward

- is the feelmg you get msme knowing
youre doing something that’s need-
ed.” Still, he knows, “If we don’t do an
adequate job, we're going to lose this

- country to drugs.”

A lot of times we don’t.”

three-fourths of respondems said
they would work ‘one hour or
more a week to help stop drug
abuse. Fourteen percent said
they'd work 10 hours a week.
To find out how to volunteer at
a local anti-drug program, call
the National Clearinghouse for
Alcohol and Drug Information,
301-468-2600, or write Dept. DB,
P.O. Box 2345, Rockville, Md.
20852 . Also:
» Urge schools anq local po-

Life isn’t much like TV, says Officer
David Stroud, 41, of the Washington,
D.C,, police department, “When Don
Johnson and Philip Michael Thomas
make a mistake, they get to try again.

. effects of drugs and educate your

“cannot remember the full
names of this three children.
People who deal or use
" drugs think they’re not going
to get caught, Houser says.
“But they find out it’s just a
matter of time before they
will get caught. The people
who make it in life are those
people who go to school, who
make an honest living. There
are no short cuts.”

By Tony a
FLORIDA DETECTIVE: Albert Dowdell 1l
helped in 187 drug arrests in 22 months.

lice to join the Drug Abuse Resis-
tance Education program.
DARE officers are trained to
teach a 17-week course on drugs,
the importance of self-esteem
and resisting peer pressure. In-
formation: 1-800-223-DARE.

P Get the facts on the harmful L

family and friends.

» Sponsor, publicize and su-
pervise community drug-free ac-
tivities for Kids.

+ from murder to bank fraud. " .




