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- and DARLENE WILLIAMSON, on behalf of

RESOURCES FOR INDEPENDENT LIVING,

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF LOUISIANA

LEE BARTHELEMY, AARON LILLER, _
CLAUDE CALLAGAN, DEBORAH DELPIT, CIVIL ACTION NO.

themselves and all others similarly situated, and :
SECTION

Plaintiffs,
JUDGE

V8.

LOUISIANA DEPARTMENT OF HEALTH
AND HOSPITALS, and DAVID HOOD,
Secretary, Louisiana Department of Health and
Hospitals,

MAGISTRATE JUDGE _

- CLASS ACTION

X K K X K K K K XK K ¥ X K ¥ ¥

Defendants

COMPLAINT

L Introduction
1 | Plaintiffs are persons with disabilities who are unnecessarily segregated and isolatéd in |
nursing homes in order to receive long-term health care sérvices, in violation Qf the Arfleri.cans with
Disabilities Act (“ADA”), 42 U.S.C. §12101 et seq., and Section 504 of the Rehabi_lita’;ion Act of
1973,29U.S.C. §794(a) (“Section 504"), or who are at imminent risk for such segregation. Plaintiff
Resources for Independent Living is a service organization representing such individuals. Plaintiffs

allege that Defendants, who fund their services, unnecessarily segregate and isolate individuals in

nursing homes in order to provide long-term health care servicés, all in violation of the ADA and

Section 504.

2. Ten years ago, when enacting the ADA, Congress expressly recognized that “historically,

society has tended to isolate and segregate individuals with disabilities, and despite some




imp’roveménts, sﬁch forms of discrimination against individuals with disabilities continue to be a
serious and pervasive social problem.” 42 U.S.C. §12101(a)(2). Accordingly, the Supreme Court
expressly has recognized that “unjustified institutional isolation of persons with disabilities is a form
of discrimination.” Olmstead v. L.C.. ex rel: Zimring, 119 S.Ct. 2176, 2187 (1999).

3. Defendants discriminate against Plaintiffs by violaﬁng the “integration mandate” ofthe ADA
and Section 504, 42 U.S.C. §12132 and 29 U.S.C. §794, as implemented in 28 C.F.R. §35.130(d)
and 28 C.F.R. §41.51(d), which require that “a public entity shall administer services, programs and
activities in the most ‘integ'rated setting‘ appropriate to the needs” of the person with a disability.

4. The most integrated setting for the Plaintiffs is in their homes and communities. With
appropriate community-based, long-term caré and services, Plaintiffs could live in their own homes
and communities. Rather than provide such services in the community, however, Defendants
continue .to provide Plaintiffs with services only in nursing facilities, which are unnecessarily
segregatec.l‘ settings.

5. Whether the services Plaintiffs nééd are provided in nursing homes or the community, they
are reimbursed under the fedérally financed Medicaid program, Title XIX of the Social Security Act,
42 U.S.C. §1396 et seq. (“Title XIX”). Defendants annually receive more than $900 million in
federal Medicai;i financial assistance for long-term care. Yet as recently as 1998, 90% of
Louisiana’s long-term care Medicaid funds were spent to institutionalize persons with disabilities,
with only 10% going to community based, non-institdtional services. Defendants persist with sﬁch
unnecéssary segregation, even though cost-effective home and community-based services exist that
are on the average less expensive than institutional care.

6. Defendants already administer programs that could provide needed services to Plaintiffs




outside of institutions. To serve some persons with disabilities outside institutions, Defendants use
federally;approved Medicaid programs called “home and community based services waivers,” also
known as “Medicaid waivers.” Similar waivert pfograms are used in 49 states. Lc;uisiana is ranked
close to the bottom of the participating state; in the number of recipients served in its Medicaid
waiver programs (per 1,000 in the population).

7. In 1998, Louisiana had approximately 34,400 Medicaid participants living in nursing homes,
compared with fewer than 1,000 participating in community-based Medicaid waiver programs for
‘elderly and disabled adults.

8. In 1998, Defendants recognized that there were hundreds of persons in Medicaid-funded
nursing homes (or who were at risk of such institutionalization), who had applied for and were on
Defendants’ waiting lists for Medicaid home and community-based waiver services, but did not -
receive community services. Defendants have acknowleaged that Louisiana’s home and community-
based waiver programs are not adequate for persons with disabilities.

9. The United Statés Department of Health and Human Services, Health Cafe Financing
Agency, the federal agency that funds Medicaid and sets Medicaid policy, with which states must
comply, has instructed Defendants that “no one should have to live in an institution or a nursing
home if they can live in the community with the right support.”

10. Plaintiffs could appropriately receive services in the community and could live in their éwn
homes if Defendants took full advantage of thé Medicaid community-based waiver programs. .
11. Plaintiffs bring this lawsuit to end Defendants’ discrimination and to challepge Defendants’
failure to provide them with appropriate, community based, long-term care Medicaid services.

Defendants’ requirement that Plaintiffs be confined in segregated nursing facilities in order for them
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to receive needed long-term care services, and its concomitant failure to provide Plaintiffs with these
services in the community, violates the integration mandate of the ADA, 42 U.S.C. §12132, and
Section 504, 29 US.C. §794, and their implementing regulations, 28 C.F.R. § 35.130(d) and 28

CFR. §41.51(d).

IL Jurisdiction and Venue

12.  This Court has jurisdiction to decide Plaintiffs' claims pursuant to 28 U.S.C. §§1331 and
1343.
13.  Plaintiffs' claims are authorized by 28 U.S.C. §§2201 and 2202; 42 U.S.C. §§1983 and

12133; and 29 U.S.C. §7%4a.

III. . Parties

A.  Plaintiffs

14.  Lee Barthelemy is a 73 year old resident of New Orleans, Louisiana, who requires dialysis
three times weekly and has had heart problems, all of which causes him to have disability as defined
in Section 12102(2)(A) of the ADA and a “handicap” as defined in Section 504.

15.  Aaron Lilleris a21 year old resident of New Orleans, Louisiana, who has quadriplegia from
a si)inal cord injury, which causes him to haye a disabﬂity as defined in §12102(2)(A) of the ADA
and a “handicap” as defined in Section 504.

16.  Claude Callagan is a 54 year old resident of New Orleans, Louisiana, who is diabetic and
uses a wheelchair due to an amputation, all of which causes him to have disability as defined in
§12102(2)(A) of the ADA and a “handicap” as defined in Section 504.

17.  Deborah Delpit is a 43 year old resident of New Orleans, Louisiana, who has cerebral palsy,

which causes her to have a disability as defined in §12102(2)(A) of the ADA and a “handicap” as
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defined in Section 504.

18. Darlene Williams i;e, a 37 year old resident of New Orleans, Louisiana, whose muscles are
deteriorating progressively, which causes her to have a disability as defined in §121 02(2)(A) of the
ADA and a “handicap” as defined in Section 504.
19. (a) Resources for Independent Living is a center for independent living funded through
the Rehabilitation Act, 29 U.S.C. §796f, to serve and represent people with disabilities in the New
Orleans area. As a center for independent living, its mandated mission is to work for “equal access
.of individﬁals with significant disabilities to society and to all services,r programs, gctivities,
resources, and facilities, whether public or private énd regardless of tﬁe funding source.” 29 U.S.C.
§796f-4(v)(1)(D). Resources for Independent Living works toward the full equality, inciusion, and
empowerment of peopl§ with all types of disabilities, including physicgl, cognitive, sensory,
psychiatric and neurological disabilities. The purposes and éoals of Resources for Independent
Living include: to work to remove attitudinal and programmatic barriers that interfere with the civil
rights of people with disabilities to live independently in the communities of their choice; to take
such actions as may be necessary to effect changes in rules, practices or policies of government and
private entities that are unlawful or inequitable as they relate to people with disabilities; and to
provide advocacy for people with disabilities regarding access to integrated services.
(b) Resources for Iridependent Living i)rovides counseliﬁg, independent living skills training,
advocacy, and information and referral services to people with disabilities, many of whom are
unnecessarily institutionalized, or at imminent risk of being unneceésarily institutionalized, in
nursing facilities.

(¢) Congress requires Resources for Independent Living “to increase the availability and improve
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the quality of community opti.ons for independent living” and “to provide independent living core
' serviees,”. t’or-persons with disabilittes, which includes f‘individual and systems advocacy.” 29
~-US.C. §§796f—4(b)(4) and (5) (incorporating 29 U.S.VC.J§705(17)(D) and 1 8(A-)). These““commnnity
onti'ons” and ‘““core ser\}ices” include the basie and most fundamental option of hving in one’s own

home and commumty, 1nstead of an institution, and the “systems advocacy”, includes eradication of -

discrimination agamst people w1th disabilities, 1nc1ud1ng d1scr1m1nat10n by unnecessary segregation

-and isolation.” -

v' 20.  Asaresult of Defendants’ acttons, Resources.'for Independent Living’s ability to meet its
statutory and r‘egulatory ohligatio_ns is directly and concretely' injured. Resources for" Independent
Living is forced to spend time, in the t)ast and present, and divert itsreSources to.the task of assisting
persons hvith disabilities to obtain servicesinthe community, rather than in institutions.. Defendants’
. actions require Resonrces for Independent Living to advo'cate fof the development and improvement
of nondiscriminatory Medicaid sertfices, instead of spending its time and resources assisting persons
- witlh'di‘sabilities with other issues, inclnding accessible and affordable ,honstng, edual employment
opportunities, and access .to places of p‘ublic accommodation.

B. - Defendants |

S 21 Defendant Lonisiana Dépat;trnent of Health and- Hospitals is the agency responsible for

* administering the Louisiana Med-icaid Program. See 42 U.S.C. H'1396a(a)(5).» Itisa publi‘c entity

- as defined by the ADA 42 U.S. C §1213 1(f),and is a rec1p1ent of federal ﬁnanc1a1 as51stance

22.  Defendant Dav1d Hood is the Secretary of the Loulslana Department ofHealth and Hospltals

Pursuant to L.R.S. § 36: 254 he is. respon51b1e for the functlons and programs vested in the

Department, including the Medicaid pro gram and the home and commumty based waiver pro grams




Defendant Hood is sued in his official capacity for his actions and failure to act under color of state
law.

m Class Action Allegations

23. Plaintiffs Lee Barthelemy, Aaron Liller, Claude Callagan, Deborah Delpit, and Darlene.
Williams bring thié action on theif own behalf and on behalf of all other persons similarly situated,
pursuant to Rule 23(a) and (b)(2) of the Federal Rules of Civil Procedure. The class consists of all
persons with disabilities who are Medicaid recipients and who are either unnecessarily segregated .
in a Medicaid-funded nursing facility, or who are ‘eligible.for Defendants’ home and community
based waiver programs and are at imminent risk of nursing home placement, due to Defendants’
failure to provide them with appropriate, community-based, long-term Medicaid-funded ser\‘/ices and
suppoﬁs.

24.  The exact size of the class is unknown to the Plaintiffs, but it is believed to be well over 679
persons, the number of individuals in 1997 on waiting lists for home and community-based services
for the elderly of adults with disabilities. The actual class is much larger than this, both because, on
information and belief, the waiting lists for these programs have lengthened since 1997, and because
many class members have not been informed about long-term care services in their homes and
communities, and have thus pot applied for or been pla_ced on waiting lists for éuch services.
Joinder of all members is imprac’ticable.

25.  The questions of law or fact common to the class and any subclass are whether Defendants
violate the ADA and Section 504, by requiring Plaintiffs to be segregated and éonﬁned unnecessarily
in institutioﬁal settings in order to receive long-term services, rather than providing those services

in Plaintiffs’ homes and communities.
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26, Theclaims ofthe named_Plaintiffs _- that Deferidants violated their rights under the ADA and
Section 504 by failing to i)rovide appropriate, corrimunity—based long-term services,' but instead
offered only unnece_ssarily segregated and isolated services iri nursirig facilities -- are typical of the
class members’ claims. | |

27 .The named Plaintiffs wili fairly and adequately protect the 'interests ef the class and any |
_subclass. The}i have no iriterests which conflict with other fclass members. Plaintiffs' counsel are

experienced in litigating class actions, irichiding enforcement -of the civil rights of people with

" . disabilities.

28. befendants have.ac'ted or refused to act on grounds generally applieable to-the class and any
: suhclass, thereby‘rnaking appr(')priat‘e injunctive‘and declaratory relief with respect to the class asa
.whele.‘_ | |
A. - Plamtiffs Need for Communig[-Based Services - -

| 29. Plalntlff Lee Barthelemy isa 73 year old former seaman, a grandfather of three who has lived.
ina nursing home for 3 172 years. He had a heart attack in 1995. He requires kidney dialysis three
times Weekl'y:and‘ snffers trom intermittent congestive heart failure.

30.  Plaintiff Barthelerny is a recipient of Medicaid and is mirsing home eiigihle'. o |

31 .. : Piaintiff Barthelemy wants to live in the community. Prior to hospitalization_and subsequent
1nst1tut10nahzat10n in the nursing home, he 11ved alone in his own home. When first admitted to the

nursing home years ago he used a wheelchair had gangrene and end-stage renal disease and

- required skilled care. Now, however, he is fully ambulatory and competently performs most -

activities of daily 1iving, but he does not drive and needs reliable transportation to dialysis. He is




visited in the nursing home by his brother and sister, with whom he could reside if transportation to

dialysis and personal care services at home Were available.

32, Plaintiff Barthelemy was only recently placed on the waiting list for Defendants’ Elderly and
Disabled Adult Waiver program, because previously he was not informed that community based
services were offered.

33,  Plaintiff Aaron Liller is a 21-year-old man with quadriplegia, who suffered a spinal cord

‘injury at age 19. He has lived in a nursing home since March, 1999.

34.  Plaintiff Liller is a recipient of Medicaid and is nursing home eligible.

35.  Plaintiff Liller frequently travels by city bus élone to visit friends and participate in typical
ybung-adult activities. He likes to d-raw, and would like training in computer-assisted drafting;
however, he cannot receive the educational services he needs while in a nursing home. Being
confined to a nursing home impairs him educationally, vocationally, and socially.

36.  Plaintiff Liller wants to move to his mother’s hdme, and could so do with home accessibility
modifications and personal care assistance services. F;ventually, he wants to live on his own and hold
a job, but he cannot do so without appropriate, community-based services.

37.  Plaintiff Liller is on Defendants’ waiting list for the Personal Care Attendant Waive; and the
Mental Retardation/Developmental Disability Waiver.

38.  Plaintiff Deborah Delpit is a 43-year-old woman who has cerebral palsy-' and has had multiple
surgeries. She uses a wheelchair for mobility.

39.  Plaintiff. Delpit is a recipient of Medicaid and is nursing home eligible.

40. ° Plaintiff Delpit has lived in a nursing facility since 1997, when her mother had a disabling

stroke and the family home was lost to creditors. She and her mother now reside in the same nursing




home.
41. | Plaintiff Delpit lives in ;the nursing home because she needs some assistance with activities
of daily 'living, ‘sueh asmeal pfeparation, shopping, laundry, cieaning, transferfing, dressing, personal
hygiene and ‘transpértation; anci 'wiih taking medicaﬁon.'
42. " Plaintiff Delpit Iias close personal relationéhips in the community and _take_‘s.a lift bus to
chureh; -She wante to'live in 'gi_ie eofnmunity and have her 'inelependence reétored. She would like
te support herself and manage het own money. She wants the piivaey-tliat is lacking in a nursing :
home setting; wliere other residents freqnently enter her room without permission. ‘Plaintiff Del}aii »
- has no m’edical'neede that would require her to live in a nursing home, if adequate community
. sei'viees were: a\‘laila‘b‘le te her.” She ‘could live independently with appropriate personal care
assistance services . | .'
- 43, .:‘ «Plaintifi' Delpit has. tiee‘n on Defendants’ Mental Retardation/Developmental Disabi'lity
Waiver waiting. liSt since 1996, and on Defen’dan‘is@ Personal Care Atten(iant 'Waiver Waiting list
since 1997,

44, - Plaintiff Claude dallagan is a 5 4-}feai-old diabeticand single amputee who uses a wheelchair
 for mobility. |

45. Plaintiff Callaganis a recipient of Medicaid and is nursing home eligible.

46. -’ Prior to insti‘tutionalization‘in 'a nursing home inJ une, 1999, Plaintiff éallagan lived with a
‘roommate and his younger biothei, all with no home health care assistance. A't'that time, he
perfbrrned many activities of daily living, including cooking, cleaning, waehing, and tra.nsferring to
and froni hie wheelch‘air, with minixnal assistance. Since acquiring his di‘sability, he haé WO_rke d'in

a doughnut shop, cemetery, and grocery.
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47.  Plaintiff Callagan very much desires a life in the co_rnmunity; He feels he has no privacy in
the nursing home, in his person or property; is not able to inde_ﬁendently control his own schedule;
and is much younger than maI;y of the other residenté.
4_8. Plaintiff Callagan is on the waiting lists for Defendants’ Personal Care Attendant and Elderly
and Disabled Adﬁlt waivers. He was only recently placed oﬁ these waiting lists because he was not
" informed and did not know that such community based services were offered.
‘49, Plaintiff Darlene Williams is a 37-year-old widow with Charcot Marie Tooth disease, a rare,
progressive paralysis disorder first diagnosed in. 1988. She is now quadriplegic.

50.  Plaintiff Williams is a recipient of Medicaid and is nursing home eligible.

51. © Plaintiff Williams wants to reside in the community, as she has béen able to do in the past
with the help of a home health aide. She has been institutionalized ina nursi‘ng home since Ob_tober,
1999. She requires assistance with personal care, dreséing, meal preparation, and transferring to and
from her wheelchair. She wishes to live in her family home with personal care assistance, with the
eventual goal of living in her own apartment and working as a telephone receptionist. Shé considers
herself a still-young woman who has no real life in a nursing home.

52.  Plaintiff Williams is on the waiting lists for the Personal Care Attendant Waiver (since April
21, 1998), and the Elderly and Disabled.Adult Waiver (since April 1, 1999). |

53.  Persons who have the same or similar diégbilities as Plaintiffs Barthelemy, Liller, Callagan,
Delpit, and Williams, but who receive long-term, appropriéte services in the community, are a‘ble
_to reside in their own apartments and homes, and to be integrated into community life.
-B. The Medigaid Program and Home and Community-Based Waivers

54. The Medicaid program, authorized by Title XIX of the Social Security Act, 42 U.S.C. §1396
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et seq.,is a Jomt federal-state program Med1ca1d rs a cost-sharing arrarrgement under Wth‘h the
federal govemment reimburses a port10r1 of the expendltures 1ncurred by states. that elect to furnish
medig:al' assistance to individuals yvhose income and resources are 1nsufﬁc1ent to cover the costs of
their miedical care. L |
55.©  States are not.required to partréipate in ’thra Medicaid program, But,-if ‘they cho.bse to do so,
~ they must operate their pro grams within federal statutory and. regulatory provisidns. They m.usr adopt
a Staté Pian that delineates the _standards for deténnining eligibility and’ identifies the extent of
Med'iéiai.d beneﬁts.v Loﬁiéiéna 'rlas rihosén to participate, iri"the Medicairl program and has adopted .

~a State Plan | |
) '5 6“ | For each three dollars that L-ouis,i%ma put‘s into the Médicairl program, the federal government
provides approximately seven dollars tovrard health carc; services for ewli*gible Lou‘isiana recipients.
57.  Each part101pat1ng state must de31gnate a single state agency responsible for administering
~ theMedicaid program. The State of Louls1ar1a has so designated the Louisiana Department of Health
and Hospitals. | |

- 58: Title XIX marrdares that a‘S“tate Plan mﬁst provide certain specified éervic_es thar- are includeri e
| ‘ irl its definition of “medical zrssistance.” See 4'2 U.S‘v.C. §13ﬂ96a.(;a)(v1 0)(A) (incorporating 4é U.S.C.
§§1 396d(é)(1 )-(5), (17), and 21)). Thesé méndardry"services irlcfude,‘ inter alia, inpétient hospital
éérvicés, outpatient servir:es, nursing. facility services, and physician's serViCes. |
59I. In,arddjrrén to these’rrlandatory services, Title XIX also permits (but does not require) a State
. Pian to i)rovide other spr:ciﬁed "optidrral" Service»s identified as “medical assistarlce"" in 42 U.S.C.
§1396d(a). However, if-a state chdc;ses to' provide'such opfion'alsgrvice’s, i'r must provide those

services to all persons throughout the state who need them. Louisiana has chosen not to provide
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certain optional services relating specifically to long-term care, . incluc.ling‘personal care services.

60.  As an alternative to institutional care, Title XIX permits a state, as an exception to some of

the above requiréments, to obtain a "home or community-based services” waiver from the federal

Health Care Financing Administration (;'HCFA"). 42 U.S.C. §1396n(c)(1).

61.  The Home and Comm(mity-Baséd Service Waiver program allows a State to provide, and
receive federal financial reimbursement for, specified hoﬁe or community-based services to
individuals who, without such care, might require institutionalization. Id. Some of these services
could not otherwise be reimbursed under Title XIX.

62.  To receive federal reimbursement under a "home or community-based services" waiver, a
state must demonstrate that the average per capita cost of home care will not exceed the a;/erage per
capita cost of institutionél care, i.e., that provision of waiver services will be "cost-neut;al." 42
U.S.C. §1396n(c)(2)(D).

63.  Underawaiver, astate can provide an array of home or community-based services, including
some services not. identified in 42 U.é.C. §1396d(a) as “medical assistance.”. 42 U.S.C.
§1396n(c)(4)(B); 42 C.F.R. §440.180. Thus‘,-a state can provide attendant care services in the
-community fo'r pérsons with impairments, as well as other appropriate services to assist persons to
rgside in their homes and communities.

64.  As its name implies, a state can request a waiver of certain Title XIX requirements in a
waiver program. Specifically, 2 "home or community-based services" waiver may eliminate Title

* XIX's requirements of statewide application and comparability for the waiver program, 42 U.S.C. '

§§1396a(a)(1) and (10)(B); may alter the income and resource ruleé for eligibility, 42 U.S.C.

- §§1396a(a)(10)(C)(D)(IID); and may impose a cap upon the number of persons eligible for services
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under the waiver (although it may not limit the number of persons eligible under a waiver to fewer
than 200). 42 U.S.CvT §1396n(c)(3) and (9)—(.10). | | |
65. Under the Medicaid statilte and regulatiohs in order to pafticipate in the waiver program,
. states rﬁust provide: “Assurance that when a re01p1ent is determmed to be hkely to require the level
" of care provided in . [a] skllled nursing facility..., the recipient ... w1_11 be. (1) Informe,d of any
’ ‘ 'feasi]ale altematives avallable under the waiver; and (2) Given the choice of either institutional or
 home and community-based services.” 42 C.F.R. §441.302(d)(1)42), 42 US.C. §13960()2)(C). -
.66. "D..espite its assurance that it would provid_e eligible Madicaid recipients a choiéc of either
- institut‘ional or homa and community based waiver services, Defenda‘nts did nqt inform p_eraons of
Isﬁch alternatives, nof‘ provide Plaintiffa w1th such a choice, and many Plaintiffs were only'recently;
infonned of the axistenca of home and community-based long-term care services.
67.  The purpose of Tit1§ XIX's home %and cammunity-based waive‘rvs is to encouragle states to-
‘ pfovide sel"vicés‘"toassist individuals vaith disabilities to avoid institutionalization.
68. . L_opisiana has control over the development and proviéion of ho_ma\ana community based
waiver services.
§9. For se‘Vefa‘l ycaré; Défendants have been awaré af a"substantial waiting list for community
residential servi'ces_ for persons in nursing facilities or at riak of ﬁnneceééary institufionalizatioh, who
are eligible‘ for exiatiag home and .communit_y-base‘d waiver services.
" 70. .‘Many class merﬁbers on waiting listsha.ve been on waiting lists for yearsto obtain the waiver

services they required. -

C.. . Lomsnana s Lonz—Term Care Medicaid Program

71.  Louisiana has ahome and commumty based services waiver for “elderly and disabled” adults
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one fbr personal care assistance, and one for individuals with mental retardation or developmental
disabilities.

72.  Individualsareeligible under Defendants’ waivers if: ‘(1) they are over age 65 or are disabled
as speciﬁéd in each waiver program, (2) they meet the standards of care for nursing home (or ICF-
MR) services, and (3) they are eligible for Medicaid.

73.  Approximately 90% of Louisiana’s expenditures for long-term care sprvices go to
institutional, rather than home and community-based services. Well over half of these institutional
expenditures go to nursing homes.

74. While Louisiana ranks near the bottom of all the states both in the percentage of its‘
population that receives home and community-based waiver services, anci in its per capita
expenditures on such services, it ranks near the top in the percentage of its population that is
institutionalized in order to receive long-term health care. |

75.  Louisiana’s supply of nursing facility beds far outnumbers that of most states. In 1998,
Léuisiana had 34,400 Medicaid recipients living in nursing homes.

76. In contrast, less than 1,000 Medicaid recipients in Louisiana received home and community-
based services under its Elderly and Disabled Adult and Personal Care Attendant waivers.

77.  Defendants’ Elderly and Disabled Adult and Personal Care Attendant waiver programs
provide a broad range of services, including case management, homemaker services, personal care
services, environmental acccésil;ility modifications, personal emergency response systems, and
corhpanion services.

78.  Long-term care is assistance gi\./len over a sustained period of time to people who are

experiencing long-term inabilities or difficulties in functioning because of a disability. Long-term
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care services are designed either to compensate for the individualOs functional impairments, or to
restore or'impfove functional abilities. Five basic Medicaid services (whether mandatory, optional
or waiver services) comprAise its long-term care services: Medicaid’s long-terrh “institutional”
reimbursements for (1) nursing home facilities and (2) interfnediate care facilities for the mentally
retarded (ICF-MR); and Medicaid’s long-term “community services” reimbursements for (3)
personal care, (4) home health, and (5) home and community based services waivers.

79.  Many class members on waiting lists have been v.vaiting.for yeérs to obtain the community-

based long-term care services they require. During the time that these waiting lists were being'

- compiled, Defendants began providing nursing facility services to thousands of individuals without

determining if they were appropriate candidates for community services, or offering such services
fo persons who could reside in the commuﬁity witﬁ appropriate services and supports. Defendants
have failed to expand their waiver programs to the extent necessary to avoid unjustiﬁed
institutionalizatiori aﬁd segregation of the class members in nursing facilities.

80.  The Plaintiffs and class members are appropriate and willing candidates for receiving

services in the community‘; Defendants have failed and continue to fail to provide them with

" appropriate, community-based long-term care services. Instead, Defendants continue to require -

Plaintiffs and class members, asa condition of receiving services, to be unnecessarily segregated and

isolated in nursing homes that cost more than Defendants would have to spend for the same or

similar services in the community.
81.  Plaintiffs and class members suffer severe and irreparable harm or are at risk of suffering
imminent, irreparable injury and harm due to Defendants’ actions, absent an award of injunctive

relief.
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Claims

A, Count I -- The Americans with Disabilities Act

82.  Defendants’ reduirement'that Plaintiffs and class members be confined in unnecessarily
segregated environments (i.e. nursing facilities), rather than in the community, in order to obtain
long-term care and services, violates the ADA'S integration mandate, which requires that a "public
entity shall administer services, programs, and activities in the most integrated setting appropriate
to the needs of qualified individuals with disabilities."

83.  Plaintiffs and class members can receive and are appropriate candidates for receipt of long-
term health-related seﬁices in the corhmunity, and the community is the most integrated setting
appropriate to meet their needs. Nevertheless, Defendants have denied them access to the array of
community-based services they need and instead ha{/e offered them services only if they are confined
in segregated facilities.

84. It would not fundamentally alter the programs, services or activities of the Louisiana
Department of Health and Hospi-tals to provide Plaintiffs aan class members w_ith comn"llunity-based,
integrated long-term health services. | Defendants offer such services in both institutional anci
community settings and would not hav;e to create any new types of prograilms‘to serve Plaintiffs.
Defendant Louisiana Department of Health and Hospitals has sufficient funding to provide such

services.

. B. Count II - Section 504 of the Rehabilitation Act ‘
85.  Plaintiffs are qualified individuals with disabilities protected by Section 504 of the
Rehabilitation Act, 29 U.S.C. §794(a), who are subjected to discrimination under Title XIX.

86.  Defendants’ requirement that Plaintiffs and class members be confined in unnecessarily

- . 17




segregated environments (i.e., nursing facilities) rather than in the community, in order to obtain

Vo .66

long-term care and services, violates Section 504's “integration mandate.”

87.  Plaintiffs and class members can receive and are appropriate candidates for feceipt of long-

term health related services in the community, and the cOmrhunity is the most integrated setting "
- appropriate to meet their needs. Nevertheless, Defendants have denied them access to the array of
_community-based services they need and, instead, have offered them services only if they are .

~ confined in segregated facilities.

88. It would not fundamentally alter Defendants’ programs, services or activities to provide

" Plaintiffs and class members with community-based, integrated long-term . health services.
Defendants offers such services in both institutional and community settings and would not have to -~

. create any new types of programs to serve Plaintiffs. Defendants have sufficient funding to provide

such services.

VL Prayér for Relief

* WHEREFORE, Plaintiffs request:

a. That this Court exercise jurisdiction over this action;
b. That this Court declare that Defendant Louisiana Department of Health and Hospitals’ and

Defendant Hood’s actions and failures to act violate the Americans with Disabilities Act and Section

504 of the Rehabilitation Act of 1973;

c. That this Court issue prelimina;y and permanent injunctions to enjoin Defendant from

continuing to violate both the Americans with Disabilities Act and Sectién 504 of the Rehabilitation

Actof 1973, and tc.>“ require Defendants tb immediately offer its long-term care services to Plgiintiffs

and class members in their homes and communities, rather than only in unnecessarily segregated"

18
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institutional facilities. -

d. That this Court issue such other relief as may be just, equitable and appropriate, including

an award of reasonable attorneys' feeé, litigation expenses and costs pursuant to 42 U.S.C. §§1988 -

and 12205, and 29 U.S.C. §794a(b).

Respectfully submitted, -

liyd

Stephen F. Gold, T.A., PA Bar No. 09880
125 S. 9™ Street, Ste 700

Philadelphia, PA 19107

(215) 627-7100

(215) 627-3183 FAX

K/

Nell Hahn, Louisiana Bar No. 22406
Advocacy Center '

515 S. College Road, Suite 130
Lafayette, LA 70503

(337) 237-7380

(337) 237-0486 FAX

s/

Theresa D. Bewig, Louisiana Bar No. 22948
Advocacy Center
225 Baronne St., Suite 2112
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New Orleans, LA 70112
(504) 522-2337
(504) 522-5507 FAX

s/

David A. Kahne, Bar No. 17432

P.O. Box 66386.
Houston, TX 77266
(713) 652-3966

" (713) 652-5773 FAX
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WeXeouldngidmalaifiany easier,

so book your trips on-line.

go to...

www.traveltech.com

PowerTrip comt




www.traveltech.com

Bring this “Baby” "
for your chance to win a free Continental Airline Ticket

(anywhere in the contiguous U.S.)

Name: Zip:
Company: Phone:
Address: Fax:
City: E-mail:

Are you currently using an On-Line Booking Product? Yes___ No___
If so, what is the name of the product?

Would you like to set an appointment to discuss on-line options?
Yes_ No___

Please visit our website at www.traveltech.com
to find out more about our services



TRAVEL 1enm

Friday, April 14, 2000

Lex Frieden
T.LR:R. »

1333 Moursand
Houston, TX 77030

Dear Mr. Frieden:

Since the travel industry is constantly changing, you may ask yourself what is the best way to manage your
corporate travel needs while maintaining cost and service. A few questions you may want to ask yourself:

1. Should we continue to book travel through our current travel professionai?
2. Should we book our travel on-line?
3. Should we have our own travel department on-site?

If on-line booking sounds right for your company, simply log onto our website and click on the PowerTrip
demo. This will explain how PowerTrip could reduce travel costs, enforce travel policy, and give your
travelers flexibility.

For a more thorough demonstration, please join us on May 2, 2000 at the Park Plaza Warwick Hotel
at 5701 Main Street from 8:30am to 10:00am. We will show you the power of PowerTrip. Please RSVP
to Susan Otto at (713) 535-1488.

If you are not sure which option is best for your company, please call or email us. We will be glad to discuss
the pros and cons of Travel professionals versus on-line booking versus on-site options with you.

Sincerely,

'//&L "aO- ‘/l@w(Q,

Tamara Nored

Vice President of Marketing and Sales
(713) 535-1487
tamara.nored@traveltech.com

3646 GREENBRIAR DRIVE
HOUSTON, TEXAS 77098
(713) 522-8227

FAX (713) 522-5924
(800) 880-9034
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Resource Network on Home and Community Based Services
Mission Statement and Specific Objectives

Draft

Mission

The mission of the Home and Community-Based Services Resource Network is to bring the
federal government, States, and the disability and aging communities together to identify ways to
expand access to high-quality, consumer-directed services in a cost-effective manner. The
Resource Network will support state efforts to engage in collaborative planning and policy
development with people with disabilities. It will focus on identifying practical and immediate
next steps which can be taken to expand access to personal assistance and supports in ways that
are realistic, equitable and affordable. The Resource Network is also expected to serve as a
model for collaborative problem solving, priority setting, and styles of working between
government agencies and persons with disabilities that is fundamental to continued progress in
HCBS systems development.

Specific Project Objectives

1. To create a project infrastructure (sponsors, Project Board, federal staff, contractors, etc.)
that serves as an effective vehicle for bringing “all the stakeholders” of HCBS system
development to the table to highlight and address key HCBS policy issues in a neutral,
nonpolitical setting.

2. To support increased collaboration between state/federal purchasers of HCBS services, and
the disability community/aging network regarding the future direction of HCBS system
change.

3. To collect, synthesize and effectively disseminate useful data and information products
regarding HCBS system development to all stakeholders.

4. To collect and disseminate new information about HCBS systems where existing data and
information are lacking, incomplete or outdated.

5. To identify key policy and programmatic issues that serve as barriers to HCBS system
development and innovation and to support policy analyses that identify federal and state
options for addressing these barriers.

6. To identify and support models for involving consumers in the development, management
and oversight of HCBS programs at the federal, state and local level. This will include the




10.

identification and dissemination of “best practice” models that are currently being used to
involve consumers in HCBS service systems.

To sponsor state and/or regional forums that address key policy and programmatic issues in
HCBS system development.

To support a variety of direct technical assistance activities to state agencies, HCBS service
providers, state legislatures and consumer organizations that serve to promote HCBS system
improvements.

To support educational activities directed at state legislatures and state legislative staff on
HCBS policies and programs, and to assess effective mechanisms for securing support for
HCBS system expansions within the legislative branch of state governments.

To conduct an assessment of the experience of the Resource Network over the two years of
its operation and to evaluate the feasibility and utility of continuing the operation of the
Resource Network beyond its initial pilot period.



In recent 'year's, states have made significant
investments in home and community-based service
(HCBS) systems for persons with long term care
needs. The Federal government has been a partner
in this expansion, largely through policy changes
that have expanded financing options under the
Medicaid program. However, the development and
management of cost-effective, high quality, home
and community-based service systems remains a
significant policy challenge for both states and the
Federal government. Consumers of home and
community-based  services are becoming
increasingly vocal about deficiencies of state
HCBS service systems in regard to access,
responsiveness to individualized needs, and the
quality of services provided.

The Resource Network on Home and Community
Based Services is a partnership between the
Assistant Secretary for Planning and Evaluation
(ASPE), the Health Care Financing Administration
(HCFA), state agencies which purchase and
manage HCBS services, and consumers. The
mission of the Resource Network is to work with
states, the disability and aging communities, and
other stakeholders who are committed to high
quality consumer-directed services in integrated
settings through cost-effective delivery models.

The Resource Network is governed by a 12-
member Project Board, equally comprised of
representatives of state HCBS agencies, and
consumers of HCBS services. The Board is co-
chaired by Lex Frieden, Senior Vice President of
the Institute for Rehabilition and Research in
Houston, Texas, and Lee Bezanson, Medicaid
Director of New Hampshire. The specific
activities of the Resource Network are managed
under a contract to The MEDSTAT Group, in
collaboration with the Boston College School of
Social Work.

The Resource Network will engage in a variety of
activities and projects including:

Forums: The Network will sponsor national and
community forums on issues related to home and
community based care. The forums will be a
vehicle through which the federal government,
state officials and consumers can explore how to
make community based services more accessible to
persons with disabilities and more affordable to
states.

State Collaboration: The Resource Network will
collaborate with states on HCBS system changes.
These initiatives will generally begin with a
process of eliciting stakeholder input. Once
completed, the Network will provide resources for
implementing system improvements, including
consulting expertise, data analysis, technology
transfer among states, and direct support for
consumer involvement in program development
activities.

Web Site and Resource Inventory: The Network
will develop a web site and resource inventory that
will serve as a comprehensive resource for the
development of HCBS service systems. The
resource inventory will be part of a broader
dissemination effort that links the resources of
centers of expertise in states and communities with
those of advocacy and consumer groups.

Study of Information Needs: The Network will
conduct a special study of the information needs of
elected state officials regarding long-term care and
develop materials that respond to their needs.
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Successful healthcare organizations of the future
will be those whose Ieaders and afflllated stakeholders



» |CLARION
> CONSULTING
GROUP

The
souloan ',
0rganization... Y rrye

heart,,,
people



To cause a fundamental change in the way an organi:
tion operates, you must change its very nature. And to

change its nature, you must touch its soul. This is just

another way of saying what you already know: that your

people the key to your success.

Imagine what would happen if you could catalyze a fun-
damental shift in the way your people operate — not
merely in what they do, but in the way the are. Imagine

if there was a real alteration in the way they commur

cated with one another, a deepening of their sense of

ownership and responsibility and a new recognition that
they had a personal stake in the success of the entire

enterprise.

In other words, imagine what would happen within
your organization — in terms of performance, service,
and profitability — if your people truly grasped their
place in its larger vision and had the skills to work

together to make that vision a reality.

This is the mission of Clarion Consulting Group: to
bring about a fundamental transformation in the deliv-

ery of healthcare in America.

A challenge we understand

A modern healthcare organization is one of the most

complex systems on earth — an overlapping interplay of

complicated technology and human beings of differing
agendas and allegiances all focused on meeting the
deepest needs of individuals (and their families) at the

most stressful time in their lives.

G

CLARION
CONSULTING
GROUP

332 NW 86th Street
Seattle, WA 98117
(206) 297-8772

(206) 297-8773 (fax)




To cause a fundamental change in the way an organiza-
tion operates, you must change its very nature. And to
change its nature, you must touch its soul. This is just
another way of saying what you already know: that your

people are the key to your success.

Imagine what would happen if you could catalyze a fun-
damental shift in the way your people operate — not
merely in what they do, but in the way the are. Imagine

if there was a real alteration in the way they communi-

cated with one another, a deepening of their sense of

ownership and responsibility and a new recognition that
they had a personal stake in the success of the entire

enterprise.

In other words, imagine what would happen within

your organization — in terms of performance, service,
and profitability — if your people truly grasped their

place in its larger vision and had the skills to work
together to make that vision a reality.
This is the mission of Clarion Consulting Group: to

bring about a fundamental transformation in the deliv-

ery of healthcare in America.

A challenge we understand

A modern healthcare organization is one of the most

complex systems on earth — an overlapping interplay of

complicated technology and human beings of differing
agendas and allegiances all focused on meeting the
deepest needs of individuals (and their families) at the

most stressful time in their lives.

Few people fathom the depth of personal commitment

and professional competence required to run a successful
healthcare organization in today’s world. We do.

Because, it’s all we do.

Clarion Consulting Group works to unleash the leader-
ship capacity within healthcare organizations by provid-
ing the tools and expertise to create an organizational
culture that fosters ongoing sustainable positive change.
With such a culture in place, permanent breakthroughs
in areas like service quality, strategic partnering, cycle
time reduction, and managed care contracting are easily

attained.

Our aim is not to provide technical solutions, quick
fixes, or merely to enable gradual improvement, but to
ignite a profound shift in the operating base of your peo-
ple, so that every change initiative you undertake not
only produces the immediate results you seek, but does

so on a long-term sustainable basis.

We take business personally

When you work with Clarion Consulting Group, you
become part of a learning community — a cooperative,
supportive ensemble of peers both inside and outside
your organization that provides many benefits.

Among them:

* You'll gain continuing access to training and
coaching that will help deepen new skill sets
and build greater capacity within your people.

* You'll have a shoulder-to-shoulder partner

who will work with you to design and develop

mission-specific programs tailored to your

unique organizational needs.




® You'll have access to colleagues from other
healthcare organizations who have encountered
and resolved strategic issues similar to those
which you are now facing.

In short, we will work with you to reinvent your organ-
ization in such practical areas as managing break-
through projects, renewing the passion and purpose of
physicians and caregivers, and building a strategic com-
munity of leaders and coaches. Beyond acting as your
advisor, we will strengthen your ability to continuously
invent new possibilities and sustainable solutions.

The most powerful force for change

We invite you to engage with us in a truly fresh and
original approach to meeting the challenges facing
today’s fragmented healthcare organizations. Join us in
a work that reaches beyond the latest mechanistic fixes,
which often produce only short term results at the
expense of long term human relationships and real sus-
tained organizational growth.

Become partners with us in a work that can and will
alter the fundamental nature of your organization by
unleashing the most powerful force for change in all of
healthcare: the skill, the dedication, the commitment
— in short, the heart — of your people.

If you have questions or want more information about

Clarion Consulting Group, we would be happy to dis-
cuss our work in detail, and, if appropriate, arrange a
confidential conversation with a fellow senior executive

who has worked with us.
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