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NATIONAL SECURITY COUNCIL 5383
WASHINGTON, D.C. 20506

July 5, 1990

%WW
ACTION e

MEMORANDUM FOR BRENT SCOWCROFT

THROUGH : NICHOLAS ROSTOWNQ'
FROM: STEPHEN RADEMAKERjQ
SUBJECT: Issues Raised by INS Concerning Chinese

Nationals in the U.S.

On April 11, 1990, the President signed an Executive Order
permitting all Chinese nationals in the U.S. as of that date to
remain here until January 1, 1994. The Immigration and
Naturalization Service (INS) has now sought our views on two
issues arising in connection with the Order.

First, INS recently apprehended 64 Chinese nationals in Alabama
who entered the U.S. illegally after April 11. Because they
arrived after April 11, they have no right to remain here under
the Executive Order. In the ordinary course, INS would put them
into deportation proceedings. Persons subject to such
proceedings have an opportunity to request asylum in the U.S.,
and those who can show a well-founded fear of persecution if
returned to China will be granted asylum.

These are the first post-April 11 arrivals from China to be
apprehended by INS, and, before putting them into deportation
proceedings, INS wants to be sure that the White House has no
objection. INS believes that they are part of a group of
approximately 35,000 Chinese nationals in Panama who were
illegally en route to the U.S. at the time of General Noriega’s
removal from power and are now trying to find other ways into the
country. Thus, INS believes that there will be many more cases
like this one.

The second issue brought to our attention by INS concerns certain
classes of Chinese nationals who are protected by the Executive
Order but who, in similar situations in the past involving
nationals of other countries, would not have been protected.
These classes consist of Chinese: (1) convicted of any felony in
the U.S., (2) firmly resettled in a third country, (3) excludable
as a threat to the welfare, safety, or security of the U.S., or
(4) who committed a serious nonpolitical crime outside the U.S.
Originally INS sought our approval of proposed instructions to



the field that would have authorized deportation of Chinese
falling into these classes. However, following conversations
with the Justice Department’s Office of Legal Counsel, INS
concluded that it did not have the authority to issue
instructions taking away rights conferred by the Executive Order.
Accordingly, the instructions will not be issued.

INS was eager to issue the instructions in part because they
would have resolved a problem that has arisen in a drug
prosecution in San Francisco known as the "goldfish" case. 1In
that case, a Chinese national convicted of drug trafficking in
China was brought to the U.S. with the cooperation of the Chinese
government to testify on behalf of the prosecution. The witness
has sought to remain in the U.S., and under the Executive Order
appears entitled to do so until January 1, 1994. 1INS can detain
him until that time, but nevertheless our inability to return the
witness has angered the Chinese government and reduced prospects
for future drug cooperation between our two countries.

INS wants us to know that, absent a new Executive Order modifying
the April 11 Order, Chinese nationals falling into the four
categories above will be able to remain in the U.S. until January
1, 1994. Further, they probably will be unable to resolve the
goldfish case controversy in a way satisfactory to the Chinese
government.

We propose to tell INS that it should adhere to the letter of the
Executive Order. This would mean that, in the case of the 64
Chinese nationals apprehended in Alabama, INS should process them
as it would other aliens illegally within the U.S. Regarding the
four classes of Chinese nationals that INS believes should not be
protected, we are sympathetic to their position, but think it
unwise at this time for the President to issue a new Executive
Order narrowing the April 11 Order. The goldfish case is the
only problem brought to our attention so far, and we hope to be
able to limit the damage to U.S.-China relations. If further
problems develop we can revisit the issue. For now, however,
there is no compelling need to revise the Executive Order.

Concurrences by: Ginny pley, Dodguﬁgal, Nancy Bé%¥g>Dyke,
Richard Rana

RECOMMENDATION

That you authorize us to convey to INS the views set forth above.

Approve Disapprove
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SECRET 5633

NATIONAL SECURITY COUNCIL
WASHINGTON, D.C 20508

July 13, 1990~

/QQ\‘/G
INFORMATION u)
MEMORANDUM FOR BRENT SCOWCROET @
THROUGH : TIMOTHY E. DEAL “V/ \
FROM: MEG LUNDSAGERM I(
SUBJECT : China: New Problems Arising with Required

Divestment of Chinese Interests in MAMCO

Backaround

On February 1 the President signed an Executive Order under which
the China National Aero-Technology Import and Export Corporation
(CATIC) was required to divest itself of MAMCO, a Seattle-based
corporation which machines and fabricates metal parts for
aircraft. This was the first case of divestiture the President
has ordered under the Exon-Florio provision of the 1988 Omnibus
Trade and Competitiveness Act.

The Committee on Foreign Investment in the U.S. (CFIUS), which
Treasury chairs, had concluded that while CATIC'’s access to
MAMCO’s existing technology did not pose a threat to national
security, CATIC might take future action that would threaten the
national security. CFIUS based its conclusion on past CATIC
actions to circumvent COCOM controls and efforts to acquire
illegally U.S. aircraft engine technology.

CATIC has until July 31 to divest itself of MAMCO and while CATIC
has not yet sold MAMCO, it has found two potential buyers, both
u&%ﬁﬁfe' One is the China Investment Corporation (CITIC)

The other is Huan
Yu, a recently organized holding company which owns many small
firms with links to the Chinese military. Both have filed a
notification with CFIUS, which has until July 30 on CITIC and
August 2 on Huan Yu to decide whether to pursue an investigation.
If CFIUS decides to so, it has 45 days to complete the
investigation and make a recommendation to the President.
Following that the President has 15 days to make his decision,
bringing us to late September/October. We would expect that
CFIUS would decide to pursue an investigation in both cases.

Treasury asked to meet with us to discuss how to proceed, given

the rapidly approaching July 31 deadline and the CITIC and Huan
Yu offers to buy. State and Justice attended the meeting.

As a result of this meeting, we have asked CFIUS to prepare a
memo to the President presenting the issues of this case and
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requesting his approval of a proposed plan of action described
below. We have asked for that memo by July 23 at the latest, in
order to give the President several days to consider the issue
before the period for the required divestiture expires.

Suggested Strateqy

Under a proposal agreed to in our interagency meeting, the U.S.
Government would file suit to request the court to set up a
trustee to sell MAMCO, once the July 31 deadline passes. While
the USG could postpone filing suit until the investigations of
CITIC and Huan Yu are completed, about another two months, the
group believed that, given the sensitive nature of both this case
and questions about the Administration’s willingness to enforce
Exon-Florio, the Administration should follow the spirit of the
order and take immediate action. This was also the reason for
not seeking an additional extension from the President beyond the
three-month extension already granted.

Prior to filing suit in Seattle, however, the Justice Department
will most likely wish to have the President’s guidance, either
formally or informally, depending on the Attorney General’s
assessment of the legal requirements in this matter. Justice
will let us know by next Wednesday the desired form of
communication.

Justice, when filing the lawsuit, would indicate to the judge
that CATIC has found potential buyers, which are in the process
of being investigated by the CFIUS. Justice therefore expects
that the judge would decide to take no further action until those
matters are resolved.

In addition, someone might be designated to have a quiet word
with the Chinese, indicating that it might be best for them to
find an American buyer and avoid more bad press in the run-up to
the Congressional vote on MFEN.

Comment

With the MFN vote looming, we will want to avoid giving the
impression that the Administration will be less than firm with
the Chinese or reluctant to enforce Exon-Florio. Politically, it
is preferable to take the action into the courts and allow judges
-- not the President -- to give the Chinese any delays in
enforcement that may be necessary to complete the divestiture
satisfactorily.

We expect to have a CFIUS memorandum for the President by
Tuesday, July 24.

N/ Dk_
Concurrences by: Dougl;gx%aal andFStephen Rademaker
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5999 Add-on

NATIONAL SECURITY COUNCIL
WASHINGTON. D.C. 20506

July 30, 1990

MEMORANDUM FOR RONALD K. PETERSON
FROM: WILLIAM F. SITTMANN kfsyx*ﬂ-

SUBJECT: H.R. 4939 - Conditional MFN Status for China

Attached is an NSC staff redraft of the S.A.P. circulated by your
office on H.R. 4939 - Conditional MFN Status for China.

Attachment
Tab A Redraft



H.R. 4939 - Conditional MFN Status for China
(Pease (D) and 19 others)

The Administration strongly opposes the enactment of H.R. 49309.
As strongly as the Administration supports the objectives of the
authors of H.R. 4939 to advance U.S. economic, foreign policy and
human rights interests in China, it opposes this Bill because it -
will frustrate those objectives.

Explicit linkage of MFN to human rights in China is, by itself,
poor trade policy. Our businessmen are disadvantaged enough in
today’s competitive trade environment without the substantial
additional uncertainty this bill will introduce. Additional MFN
criteria will hamper only U.S. companies; none of our allies
extends MFN on such a conditional basis. Uncertainty about the
U.S.-China commercial relationship would also affect confidence
in Hong Kong.

Moreover, explicit linkage of MFN to human rights in China, in
the highly contentious internal situation there, will make a
difficult situation worse. We should not play into the hands of
those in China who seek to prevent a return to a more positive
course by allowing them to play to Chinese nationalism in
resisting foreign pressure. Sanctions are still in place. They
continue to send a strong message to the Chinese leadership and
have resulted in some positive steps, including the release of
almost 900 prisoners and the departure of the Fang Lizhi family.

H.R. 4939, as it now stands, would place important U.S. interests
at risk. Adding further restraints on the President’s
flexibility would compell his senior advisors to recommend a veto
of the legislation.
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NATIONAL SECURITY COUNCIL
WASHINGTON. D.C. 20506

July 30, 1990

SIGHED

ACTION

MEMORANDUM FOR WILLIAM F. SITTMANN

FROM: DOUGLAS PAAI] |
!
SUBJECT: H.R. 4939, OMB Referral -- Conditional MFN Status

for China

At Tab I is a memorandum for Ron Peterson conveying my redraft of
the draft S.A.P. sent by OMB.

Concurrences by: V. Lﬁﬁ%&ey, E. Meﬁkg'

RECOMMENDATION

That you sign the memorandum to Peterson at Tab I.

Attachments

Tab I Sittmann/Peterson Memorandum
Tab A Redraft

Tab II Closed Staff Action - #5999




