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BXECOTIVB OFFICB OF THE PRESIDENT' 
OFFICE OF MANAGEMENT »ID BUDGET 

October 2, 1992 

LEGISLATIVE REFERRAL MEMORANDtJM 

TO, Legislative Liaison Officer -

JUSTICE - W. Lee Rawls - 514-2141 - 217 

FROM: 

0MB CONTACT& 

SUBJECT: 

DEADLINE: 

JAMES J. JUKES {for) a,:.._ : 
Assistant Director fo Legislative Reference 

Douqlas STEIGER (Dire t Line, 395-3386) 
secretary's line (for aimpl• responsea)a 395-3454 

Proposed statement of Administrl,ation Policy 
RE: HR 4797, Hate crime Sentenoing 
Enhancement Act of 1992 

COKMENT81 Attached FYI ia a 4raft Jus ca views latter which 
ie the basie for thi• SAP. The bill may qo to the floor 
tonight or tomorrow. 

The Office of Management and Budget requests the views of your 
agency on the above subject before advising on its relationship to 
the program of the President, in accordance wit~ 0MB Circular A-19. 

Please a~viae ue if this item will affect direc~ apending or 
receipts for purposes of the "Pay-As-You-Go" prbviaiona ot Title 
XIII of the omnibus Budget Reconciliation Act ot 1990. 

CC: 
Boyden Gray 
Lee Liberman 
Betsy Anderson 
Bob Darnus 
Jim Duke 

lo.,..-"'" '. .. h c;..... T'\ ·._ 

J(,-~ ftJ-~ 

~ .r·cLuc;..,....(' "L 
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LRM #I-5398 

RESPONSE TO LEGISLATIVE REFERRAL MEM?RANDUM 
; 

If your response to this request for views is ~imple (e.g., 
concur/no comment) we prefer that you respon~ ~y faxing us this 
response sheet. If the response is simple and !you prefer to 
call, please aall the branoh-wide line shown below (NOT the 
analyst's line) to leave a message with a secr~tary. 

You may also reapond by (1) calling the analyst/attorney's direct 
line (you will be connected to voice mail if t~e analyst does not 
answer); (2) sending us a memo or letter; or(~) if you are an 
OASIS user in the Executive Office of the President, sending an 
E-mail message. Please include the LRM number !shown above, and 
the subject shown below. 

TO: 

FROM: 

SUBJ'ECT: 

OOU';Jlas ~TE:IGER 
Office of Management and Budget 
Fax Number: (202) 395-3109 
Analyst/Attorney's Direct Number: . 
Branch-Wide Line (to reach secretary)!: 

(202) 395-3386 
(202) 395-3454 

(Date) 

(Name) 

(Agency) 

(Telephone) 

Proposed Statement of Administration Policy 
RE: HR 4797, Hate Crime Sentenclng 
Enh~ncement Act or 1992 · 

The following is the response of our agency to your request for 
views on the above-captioned subject: 

concur 

No objection 

No comment 

See proposed edits on pages 

Other: 

FAX RETURN of ~--response sheet 
pages, ~ttached to this 
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October 2, 1992 
(House) 

tt,B, 4797 - Hate crimes sentencing Enhancement Act of 1992 
. (Schumer (D) NY a·ncl Schiff (R) NM) 

The Administration recognizes the seriousness of offenses 
motivated by prejudice and has no objection to House passage of 
H.R. 4797. However, the Administration will seek Senate 
amendments to address the concerns presented below: 

o The bill mandates enhancements ot three offense levels for 
hate crimes. However, it also mandates that the U.S. 
Sentencing Commission (l) assure reasonable ,consistency with 
other guidelines; (2) avoid duplicative punishments; and (3) 
take into account mitigating circumstance• ~hich might 
justify exceptions. In cases where these m«ndates are 
mutually inconsistent, it is not clear which is binding. 

o The ~ill may be subject to challenge in light of the Supreme 
court's recent decisions in R.A,Y, y. City of st, Paul and 

[Justice please supply). 

• * * • * * * 
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Bonor-able Riobard G. Darman 
Director 
Oft"ic. of Me.na9ament and Bud(Jet 
Washtnc,ton, o.c. ioso3 

Dear Hr. Darman: 

"""" ..... VIII> J U.n.ti::J 

. : U.S. Departmen~ 01 JDSlice 

Offlcc of ~la~ Affafn 

I : 

' 

Thia t-esponda to your request for the view~ ~t' the Department 
of JUst1ce en B.R. 4797, th• Bate crmoa sentencin~ Enhanccnnent Act 
of 1992 . · ! : 

'l'biD bill would reql,lire the United ~tiltes Sen~cing i 
commission to promulgat• guidelines or amand exist~; ;uidalf,nes to 1 

provide sentencing enhan08ll1ents of not less than 3 offense levels : 
tor ottenaes that are hate crimes. The term ["hate cri.JDe" is i 
defined ac a crime motivated by hatred, biaa, or preju.dioe, b~sad ! 
on the actual or perceived rac~, color, religio~, national origin, : 
ethnicity, g•ndar, or s8lrW!il ori entation of another individual or ! 
group of individuals. In addition, the bill' 4irects that the : 
Commission shall assure reasonable eon~iatency with other ! 
guidelines, avoid duplicative punishments for ' sUbstanti&lly the · 
&a.me offense, and take into ac;oount any :m.itigat~g cirCW11Stanca& ; 
Which might justify •exceptions. · ' 1 

' ·1 
: I 

The Department ot Ju11tice recognizes the ' serioui.n.sa of ; 
o~fen••• motivated by prejudice. However, we have some concerns : 
about this bill as presently dratted. : I . · ! 

: ; . ! 

We note that the bill purports .to mandate an ~ancement of at : 
least three offense ievels for any hate crillte. · N~vertheless, the ; 
bill also purports to mandate that the CollllD~ssion: (l) asaure : 
reasonable conaiste.ncy vith other guidelines, (2) at,,oid duplicative ! 
punishments, ancS (3') take into account mitigating circwnstances : 
which might justify exceptions. Theretore, in our view, •it ia : 
unclear vhether the mandatory minimum three-ieval ' enh&ncement for ! 
hate erimu is r.ally mandatory, . or whether it: is subjeet to : 
exceptions for the reasons noted above. ' 

' I 
The ~~ll ia relAtively etra19htrorward in it4 applioation to ; 

crimes thllt do not involve motivation based on bi4s as an element ; 
of th& offense. However, the bill is lees clear as to whether it : 
is intended to apply to crimes in whi ch bias· m9tivati;m : is an ; 
element. l'or example, 18 o.s.c. i 245 requires ;& ~howin11 that the · 
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4eten4ant interfered with enwaera~ed fedarallt ~rote.cted riihts ; 
because of the vic;;tb's nee, color religion, or :national oriq1n. · 
Ti~le 42 u.s.c. I 3S31 prohibits interference :vitll fair bousini : 
righta bac:auae of race, color, religion, sex, ius,idicap, familial = 
status, or nGtional ori9in. : ' 

trnd.er the existµ19 switencing gui4eluiea,l there are two '. 
alternative method& for calculating sentences: for csivil riqhts , 
offenses: . (1) a dera.uit lovel, which set& the minj;:um sa.ntenoe for 
a <;ivil rights ottense, or (2) the underlying ~tfense plus two ! 
additional levels. 'L'he dete.ndant•s se.ntenoe ie l)a••d on the higher : 
alternative calculation. Thus, a racially motiv~ted ar&on vould ! 
produoa an o~tense level ot 26 (24 tor the unc1ariy1ni of~en•• or: 
arson pursuant to 2~1.4(a) (1) plus the two-lev!el civil rights ; 
anhanoament in 2B1.3(a) (3)), which is greater, than the default : 
level of 10 (2Bl.3(a)(1)). : 

' 
With less serious underly-ing conduct, SU~ as vandalism, the l 

default level ot 10 would be highar than that fo~ the underlying : 
offense plus tho two level civil rights enhanceJnent (, for property· 
destruction in 2~l.3(a) plus the two-level I enhan0ement in ; 
2Hl.3(A)(3)). : 

' ' : . ' 

Apparently, H.R. 4797 voul.d x.c.u1re 1nc:re~s1ng th~ ~istingi 
two-level civil right.8 enhancement to &t l.ast: three levels when : 
calculating th.a sentence by u~ing the underlying offense plus a : 
oivil rights enhancement. However, as noted ~bove, the bi11 : 
requ.ires the Commisaion to "a.void duplicative :puniehlllents for . 
substantially the aa:me .offense." . When caloui~t~g the sentence: 
accordizig to the default level, which wou1d [already include: 
consideration of the civil rights element of; the offense, the '. 
addition of an enhancement for racial er other \bias motivation· 
would run afoul of the. injwioti,on against ouplioat;i're ■entarices . ' 

. I 

we also note that the ·enhancements wculd not cover .ori11es · 
motivated by disability or familial status, althoU:gh both cf these: 
motivations are included in 4, u.s.c. I 3631. ,on: the other hand, : 
the inclusion of orbnes motivated by gender bias iraise.a distinct: 
4afin1tional probleu. · For exepla, many arque >that all ·sexual : 
offense.a a.re m.otivatad by hatred., bias, or pre:judioe ~ased on' 
qend.er. Is it the intent of the bill to; r;equire •~ncea: 
punishlD.ent of all auch crime&? Nota):)ly, Congr~asl did not incl ude. 
crhu motivated by _gendar among those covered _by!the Hate Crimes; 
Sts.tiatics Act, 28 u.s.c. f 534 note. We do n:ot quastic:>n tbe i 
existence or seriousness of crimes m.otivatec! by gender, bu·t urge : 
further consideration or the oonsequanees 0r including gender in: 
this bill. · . . ' 

Zn pavson v. ~•loyare, 112 s. et. 1093 c1g~2), the supreme '. 
court held that the introduction at the panalty ·phaae of evidence: 
of defendant's membership in a White racist ~~isqn gang violatedi 
t:he First Alnendment where the evidence was not c0?Uieated in any va.y, 

• : l : 
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to 'the act tor 'Which the defendant was convicted. Th• Court, : 
however, rejected th• arqument that the Fi~at .biendment e:ects a : 
per se barrier tc ·admission of evidence concernUiq a d•fendant•a ! 
belief• and association• at aentencinq. R.R. 4797 woul.d appear to ! 
be constit~tional under ppwson. ; j • ! 

BOYe'7ex-, H.Jl. 4797 may ba subject to challeng~ in light ·of the ' 
SUprem• Court's decision in B,A,Y, :v. City of st. 1Paul, 1.12 s. ct. : 
2538 (1.992). Th•~ the court invalidated st. Paul~• Bias-Motivated 
crilne Ordinance, which crim.1nalized the display; of a s)'lDbol er : 
object "which ona ·Jcnows or bas reasonable qro\Ulds'. to know arouses I 
angar, alarm or r.-a.nt2Dent in others on tb• bas;is1 ot race, color, : 
creed., religion or gender • • • " The Co~ : found that the : 
ordi.nanca -- although directed at fffighting we~•" not generally j 
protected by the First Amendmant -- was a con~ane•liaaed. restriction : 
on speech because "[d]isplays containing abu~ivi• 1.nvective, no : 
matter how vicious or severe, are permissible µnlass they a.re : 
addre&&ed to one ot th& specified disfavored topics. 1'hose who : 
wish to use 'fighting words' in coMection with'. o~er ideas -- to : 
expres• hostility, ~or example, on the basis of pol~tical ; 
affiliation, union . meJllbership, or bomosax\u111~y are not ; 
covered." Isl. at 2547. Be.causa the city did no~ ~~nstrate tha.t i 
the ord.i.nanoe was narrowly tailored to , •♦rv• OO'tllpelling , 
governmental intarest.s, th• ordinanoe was held to ))e invalid under i 
the P.irat bendment. · 

I 

Arquabl.y, the sentenoing enhancement propo•ai in H.R. '-'97 is ; 
subject to a si:ilar an&lyaili. Like the ordinance at issue in , 
B,A,V •. the proposal \rould single out tor more severe treatment ! 
those crimas motivated ~y certain disfavored b~ltets. Thus, the ; 
proposal miqht be considered to i.lDpose a eonten~-~ased penalty on : 
oertairi otfendera, and would have to be justifi~d as a et:Atute , 
narrowly tailored to serve a compelling governm;&nt.&l issue. 1 'l'he ! 

Court's opinion in R.A.V, exprass&d considerable ~kepticism ~f the ; 
claim that the st. Paul ordinance was reasonably '.1i-,0u11a.ry to_ serve ; 
Wbat the Court agreed ware compelling goverrime'ntal inte~estr.. : 
Application of similar reasoning ·here could lead :to invalidation of : 
the sentencing e.nhan.cement. · ' ! 

Bocauae th• Court• a opinion in ·g, A,Y, did no~ ~ona 1der Dawson, . 
it is difficult to predict how the court would r'1eolve any te:uaion : 
between the deciaions. We believe, however, : that substantial : 
arguments exist in support of a Behtencing enhanb~ent schellla that '. 
would distinguish the decision in R.A,Y, For ~le, it may ba · 
aiqnifioant that the St. Paul ord.inanoe was specifically directed ; 

• ' I 

1 Evan if the proposal were t~ sw:vi ve this ! stric:t acruti.ny ; 
under th• First Amendment, it might be sul)jeot \to the sort of ; 
overbreadth analysiG that tha Justices ooncurrii,tq :in R,A.V. would ; 
have usad to invalidate the st. Paul ord.inanc~. • 1.u, ~, 112 · 
s. Ct. at 2550 (Wllite, J., concurring). 
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at expressive activitie& (although thoae wer& f'o'1Db to be ltfi:9htin9 '. 
vorda"), whereas the penalty a.nh~enant provision in B.R. 4797 / 
vould apply in the context ot crilzli.nal activiti•5 not praarilY i 
eleprt&aaiva in nature. As the 1,1,Y~ court ate.tad, "[WJh•re the : 
government does not target conduct on the basi~ q~ it. e-rpressive ; 
content, acts a.re not sh.i.al4el! from regulation me:re.ly because they : 
express a discriminatory id.ea or philosophy:." 112 s. ct. at : 
2546-254 7. : ' 

:It shou1d be noted., how.var, that two stat• Suprce courts 
recently oon.sidered· similar aantenci.ng enhancam~~t provisions and 
touna them unconstitutional under the Pi.rat Ameri~ant. ~: . state. 
v. Mitchell, 169 Wis. 2d 153, ,as ff.W. 24 807 (Wi•~ 1992)1 State v. 
Hyant~ 64 Ohio St.3d 566 (19Sl2). i i · 

The Department Of Justice ~s c:onoerns :~£.~ the prasent ; 
leqislation as proposed, but ve voul4 welcome tha opportunity to : 
review subaequ~t C1ratts of the bill should OU%' · reservAtions be : 
addressed. 

Sincerely, 

w. t.Ae Rawl• ! 
Aaaist:ant Atto;rney Gene.r~1 

' . ; : 

i 

' ' 

I 

' i 
i 
' 


