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MEMORANDUM FOR FRANK G. BURKE
Acting Archivist of the United States

Re: Applicability of Emoluments Clause to Proposed
Service of Robert Wolfe on Commission of
International Historians

This memcrandum responds to your request of July 27, 1987,
for our views on the applicability of the Emoluments Clause of
the Constitution to proposed service by Robert Wolfe, Assistant
Director of the Military Archives Division in the Office of the
National Archives, as a member of a commission of international
historians established to review the wartime record of Dr, Kurt
Waldheim, President of Austria. According to the information you
have provided us, the commission was established at the request
of the Austrian government, is being funded entirely by the
Austrian government, and will submit its final report to the
Austrian government. You indicate that Mr. Wolfe has asked that
he be permitted to accept an invitation to serve as a member of
the commission, extended to him by the commisgion's co-chairman,
in hig private capacity. While your letter indicates that Mr,
Wolfe would be entitled to reimbursement of his expenses and an
honorarium from the Austrian government, we understand that Mr.
Wolfe has indicated a willingness to forego the honorarium and
to rely upon private sources of funding for his expenses.

As discussed more fully below, we believe that, in the
circumstances as we understand them, Mr. Wolfe's acceptance of
the invitation to serve as a member of this commission would be
inconsistent with the prohibition in the Emoluments Clause
againgt a federal official's accepting an "office" from a foreign
State,

Article I, section 9, clause 8 of the Constitution provides:

No Title of Nobility shall be granted by the United
States: And no Person holding any Office of Profit
or Trust under them, shall, without the consent of
Congress, accept of any present, Emolument, Office
or Title, of any kind vhatsoever, from any King,
Prince or foreign State.

Thigs clause, adopted unanimously at the Constitutional Convention
of 1787, was intended by the Framers to preserve the independence
of foreign ministers and other officers of the United States from
"corruption and foreign influence,” 3 Farrand, The Records of
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the Pederal Convention of 1787 327 (1966 ed.). See also 2
Farrand, at 327, 389. Consistent with its expansive language
and underlying purpose, the provision has been interpreted ag
being "particularly directed against every kind of influence by
foreign governments upon officers of the United States, based on
our historic policies as a nation." 24 Ops. A.G. 116, 117 (1902)
(emphasis in original), See also Story's Commentaries on the
Constitution, §1352 (4th ed.)("the provision is highly important,
as it puts cut of the power of any officer of the government to
wear borrowed honors, which shall enhance his supposed importance
abroad by a titular dignity at home™). By its terms, the prohi-
bition is directed not just to payments of money or gifts from
foreign governments, but also to the acceptance of an "office."

There seems little doubt that Mr. Wolfe occupies an "office
of profit or trust under [the Ynited States]" as that phrase is
used in the Emoluments Clause. And the Emoluments Clause is

1 Farrand reports Governor Randolph's explanation of the clause
at the Virginia Convention as follows:

[This] restriction restrains any persons in office

from accepting of any present or emolument, title

or office, from any foreign prince or state, Thig
restriction is provided to prevent corruption, All

men have a natural inherent right of receiving
emoluments from any one, unless they be restrained

by the regulations of the community. An accident

which actually happened, operated in producing the
restriction. A box was presented to our ambassador

by the king of our allies. It was thought proper,

in order to exclude corruption and foreign influence,

to prohibit any one in office from receiving or

holding emoluments from foreign states. 1 believe,

that if at that moment, when we were in harmony with
the king of France, we had supposed he was corrupting
our ambassador, it might have disturbed that confidence,
and diminished that mutual friendship, which contributed
to carry us through the war.

3 Parrand at 327,

2 See 27 Op. A.G. 219 (1909)(postal clerk holds an office of
profit or trust for Emoluments Clause purposes, since he "holds
his appointment from a head of a Department . , ,, receives for
his services a fixed compensation from moneys appropriated for
the purpose by Congress, . . , has regularly prescribed services
to perform, and his duties are continuing and permanent, and not
occasional and temporary"). See also Memorandum from Charles .J,
Cooper, Assistant Attorney General, Office of Legal Counsel, to
the Assistant General Counsel of the United States Nuclear Requ-
latory Commissien, June 3, 1986 (part-time staff consultant for
NRC holds a position requiring his undivided loyalty to the
United States).
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November 30, 1989

Dear Helen:

Thank you for your recent letter to the President, cosigned by
seven of your colleagues, expressing your concern about reports
that a government economist to the Council of Economic Advisors
also sits on the advisory board for MITI's Research Institute.

We appreciate being advised of your interest in this matter.

I have taken the liberty of sharing your comments with the
President's advisors in this area for their prompt and careful
consideration.

Thank you again for your interest in writing.
With best regards,

Sincerely,

Frederick D. McClure
Assistant to the President
for Legislative Affairs

The Honorable Helen Delich Bentley
House of Representatives
Washington, D.C. 20515

FDM:HGP:ckb (PC6)

cc: w/copy of inc to the Council of Economic Advisors -
for Direct Response

cc: w/copy of inc to the Office of the White House Counsel -
for appropriate action



HELEN DELICH BENTLEY

2D DISTRICT, MARYLAND

WASRINGTON CFFICE:
1610 LONGWORTH BUILDING
WAaSHINGTON, DC 20515
202-225-3061

DISTRICT OFFICES:
200 EasT JopPa RoAD
. .+ Towson, MD 21204
ot 301-337-7222

s
7458 GermAN HiLL RoAD
DuNpaLk, MD 21222
301-285-2747

6 NORTH MAIN STREET
BEL AIR, MD 21014
301-879-2517

Z
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COMMITTEE ON
THE BUDGET

COMMITTEE ON
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(ON LEAVE)

COMMITTEE ON
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AND FISHERIES
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SELECT COMMITTEE ON AGING

SUBCOMMITTEE ON HEALTH
AND LONG TERM CARE

TASK FORCE ON WOMEN
AND SOCIAL SECURITY

'The Honorable George Bush
President of the United States
‘The White House
Washington, D.C.
Dear Mr. President:

An article in New Technology Week is causing considerable
consternation because it indicates that an important White House staff

member is serving as an advisor to the Ministry of International Trade
and Industry (MITI) in Japan.

We are writing to ask you to look into this matter because of our
deep concern over the United States losing the race in the high
technology field to Japan.

If there is a conflict, we urge you to act expeditiously to
remove any possible embarrassment arising from this situation.

Gary Saxonhouse, a U.S. government economist to the Council of
Economic Advisors’ Chairman Michael Boskin, also sits on the advisory
board for MITI’s Research Institute. The concern is that Mr.
Saxonhouse is responsible for U.S. policy recommendations regarding
Japan. Therefore, a conflict of interest may exist.

It is dlfflcult for us to understand how any U.S. government
economist, making critical policy decisions on the future of this
country, could participate as an advisor to a ny foreign government or
foreign agency.

Promptness is vital on this crucial matter.

With warm regards,

@M@M

Helen Delich Bentley, M

AN

Frank Horton, M.C. ;

Sincerely,
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plainly applicable where an officigl is offered the gift, title
or office in his private capacity. Moreover, as we understand
the circumgtances of this commission's establishment and funding,
it is clear that the invitation in this case came from the
Austrian government, i&self indisputably a "foreign state" under
the Emoluments Clause,

The only question as to which there appears to be any issue
is whether acceptance of membership on the commission would
constitute acceptance of an "office” under the Emoluments
Clause. We believe that it would.

While we have found no case or other formal pPrecedent 4di-
rectly on point, there are several Attorney General opinions that
indicate that a United States government official's acceptance
of membership, in a personal capacity, on an entity established
and funded by a foreign government may violate the Emoluments
Clause. In 13 Op. A.G. 537 (1871), Attorney General Akerman
considered "whether an American minister to one foreign power can
accept a diplomatic commission to the same power from another
foreign power.”™ He concluded that:

Unquestionably, a minister of the United States
abroad is not prohibited by the Constitution
from rendering a friendly service to a foreign
power, even that of negotiating a treaty for it,
provided he does not become an officer of that
power. But whatever difficulties may grow out
of the vagueness with which this term is defined
in the books, it is clear that the acceptance of
a formal commission as minister plenipotentiary
creates an official relation between the individ-
ual thus commissioned and the government which
in this way accredits him as its representative,

13 Op. A.G. at 538, See also 6 Op. A.G., 409 (1854) (United States

3 Cf. Memorandum for the Counsel to the President from John M.
Harmon, Assistant Attorney General, Office of Legal Counsel,
April 11, 1977, 2 Op, 0.L.C. 345 (1978){Emoluments Clause does
not prohibit assumption by the People's Republic of China of the
expenses of an official U.S. delegation).

4 Even if it could be concluded that the invitation in this case
had been extended by an international body, we believe the con-
cerns expressed by the Framers in the Fmoluments Clause would
still be applicable. 1In this regard, we note that the Foreign
Gifts and Decorations Act, by which Congress gave its express
consent for officials to accept gifts from foreign countries
under certain limited circumstances, includes within its defini-
tion of "foreign government® *any international or multinational
organization whose membership is composed of any unit of foreign
government.” 5 U.S.C. 7342(a)(2)(B).
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13 Op. A.G. at 538, See also 6 Op. A.G. 409 (185¢)(United States
Marshal for Florida could not hold the "office" of Commercial
Agent of Prance),

We are advised by the Legal Adviser's Office of the Depart-
ment of State that it has construed the Emoluments Clause to
prohibit a federal official from accepting, in a private capaci-
ty, appointment to a commission establisghed by a foreign govern-
ment. In 1983 the Legal Adviser informed a member of a presiden-
tial advisory committee that hisg membership on a "bi-national”
commission established by the Costa Rican government constituted
acceptance of a foreign "office” prohibited by the Emoluments
Clause, and advised him that he must resign.

As a general matter, we believe that a United States
government official's membership on an entity established and
funded by a foreign government raises serious issues under the
Emoluments Clause, In this case, the facts lead us to conclude
that Mr, Wolfe's membership on the commission would create the
kind of "official relation” between him and the Austrian gov-
ernment that the Framers of the Constitution wished to avoid, and
that it therefore constitutes an "office"™ under the Emoluments
Clause. Accordingly, we believe Mr. Wolfe is constitutionally
prohibited from accepting the invitatgon to serve as a member of
the Austrian government’'s commission.

Charles J. Coope
Assistant Attorney
Office of Legal Counsel

5 our conclusion in this situation is reinforced by the
circumstances surrounding the commission’s creation and its
mandate. We do not, however, intend our conclusion respecting
the applicability of the Emoluments Clause to suggest that Mr.
Wolfe would be subjected to improper foreign infiuence, or
otherwise to leave any negative inference respecting the in-
tegrity of the service he would render ag a member of the
commission, It is alse worth noting that it could prove embar-
rassing to the United States government if the findings of the
commission, one of whose members was a United States official,
were at odds with positions taken by the United Stateg. See
April 27, 1987, Department of Justice press release announcing
the Department's determination that "a prima facie case of exclu-
dability exists with respect to Kurt Waldheim as an individual,
and his name is being placed on the 'watch list.' This determin-
ation was based on United States law prohibiting entry to any
foreign national who assisted or otherwise participated in
activities amounting to persecutioen during World wWar II.*
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THE WHITE HOUSE
WASHINGTON
December 22, 1989

Dear Congressman Gephardt:

This is in response to your recent letter (co-signed by 11 of
your colleagues) in which you expressed concern about possible
ties between Administration officials and advisory groups
associated with foreign governments.

Your letter specifically inquired about the relationship between
Council of Economic Advisors Chairman Michael J. Boskin and
Council economic expert Gary R. Saxonhouse to boards associated
with Japan's Ministries of Finance and International Trade and
Industry. Perhaps the individual who drafted your letter was not
aware that -- as recently reported by the New York Times -- that
last December, before assuming his government position, Chairman
Boskin resigned his membership from the International Associates
Club of the Institute of Fiscal and Monetary Policy of the
Ministry of Finance. This institute is a research group, not an
advisory or policy board, and Dr. Boskin received no compensation
from the Institute.

As to Professor Saxonhouse, he is an economic expert working for
the Council on a part-time, intermittent basis. He has worked
for the Council two to three days each week, and has no
prearranged schedule. While working for the Council, Professor
Saxonhouse has continued to teach at the University of Michigan.
Professor Saxonhouse is not a Presidential appointee and has no
responsibility for setting policy; all policy recommendations are
the responsibility of the Council Chairman and other two Council
members.

During the clearance process for his employment (prior to his
beginning work for the Council), Professor Saxonhouse disclosed
his affiliation with an advisory board to the Research Institute
of International Trade and Industry (RITI), which is
institutionally distinct from but financed by Japan's Ministry of
International Trade and Industry. RITI encourages basic,
theoretical, and empirical research by Japanese and other
researchers and publishes, in English and Japanese, a discussion
paper series. The sole function of the RITI advisory board
consists of helping RITI's director to identify promising areas
of economic research of an academic nature.

Professor Saxonhouse's advisory affiliation with RITI is unpaid,
does not involve policy-making, and, in any case, has not and
will not require any activity whatsoever during Professor
Saxonhouse's Federal employment. 1In fact, the advisory board,
which is made up of 22 economists from around the world, meets
only once every two years. His interaction -- prior to joining



the CEA -- with the Institute consisted of: commenting, at a
public research conference, on a research paper presented by
another economist; advising RITI on promising areas of economic
research; and presentation, at a public conference, of a
technical econometric paper. The board met last before Professor
Saxonhouse assumed his current position with the CEA and will not
meet again until 1991, well after his work for the CEA will be
completed. (Professor Saxonhouse will complete the work he had
agreed to perform for CEA, including his contributions to the
annual report, during January.)

In view of the fact that Professor Saxonhouse would have no
dealings with the Japanese government during his work on the CEA
staff, his minimal dealings with RITI after his CEA work is
completed, and the non-policy-making nature of his CEA duties,
CEA made the determination that no conflict of interest was posed
by his continued affiliation with the RITI board. CEA stands by
that determination, and on the basis of the facts presented to
me, I have no reason to doubt the determination.

In considering this whole issue, it is important to recognize
that Professor Saxonhouse is considered by many to be America's
leading academic expert on the Japanese economy. The fact of his
having provided past advice that may have in some way benefited
Japan should not be cause to deny this country the benefit of his
unique expertise. 1Indeed, many United States research agencies
themselves encourage and/or fund joint cooperative research
efforts involving the United States and Japan. The CEA depends
for its success on its ability to hire from among the top
economic talent in the United States. If all scholars who have
previously provided advice to other countries were to be excluded
from the pool of available talent, the CEA would be sorely
handicapped.

Finally, you requested information about whether any senior level
Administration officials serve in any unpaid or paid capacity for
a foreign government, foreign-owned company, or foreign entity.
There is no central repository for such information in the
Executive Branch. You should be aware, however, that all
Presidential appointees have been screened during the clearance
process with a view toward ensuring that any outside affiliations
are consistent with the full and proper performance of their
duties.

Moreover, under Executive Order 12674, no full-time non-career
Presidential appointee in the Executive Branch is permitted to
have any outside earned income at all, during his or her federal
service. In addition, we have enforced during the clearance
process the President's general policy that full-time non-career
Presidential appointees resign any positions they hold on the
boards of all for-profit entities. The same is true of our



clearance process for members of the White House staff. Each
Executive Branch employee is also subject to 18 U.S.C. 208, which
prohibits the employee from acting personally and substantially
in any matter in which the employee, his or spouse or minor
child, or an entity in which the employee serves as officer,
director, trustee or employee, has a financial interest.

By contrast, as a matter of interest, Members of Congress and
congressional staff are subject to far fewer restrictions than in
the Executive Branch and have been much more free to accept
outside earnings, honoraria and travel expenses from foreign
sources.

In any event, Designated Agency Ethics Officials at each agency
(and not the White House or the White House Counsel's Office)
maintain and review the public financial disclosure reports for
officials at each agency. These reports would provide more
detailed information about any particular employee's outside
sources of income, outside positions, and/or arrangements for
employment.

I hope this has been helpful.

Sincerely,

Cho M~

C. Boyden Gray
Counsel to the President

The Honorable Richard A. Gephardt
Office of the Majority Leader

U. S. House of Representatives
Washington, D. C. 20515



THE WHITE HOUSE

WASHINGTON
December 22, 1989

Dear Congresswoman Kaptur:

This is in response to your recent letter (co-signed by 11 of
your colleagues) in which you expressed concern about possible
ties between Administration officials and advisory groups
associated with foreign governments.

Your letter specifically inquired about the relationship between
Council of Economic Advisors Chairman Michael J. Boskin and
Council economic expert Gary R. Saxonhouse to boards associated
with Japan's Ministries of Finance and International Trade and
Industry. Perhaps the individual who drafted your letter was not
aware that -- as recently reported by the New York Times -- that
last December, before assuming his government position, Chairman
Boskin resigned his membership from the International Associates
Club of the Institute of Fiscal and Monetary Policy of the
Ministry of Finance. This institute is a research group, not an
advisory or policy board, and Dr. Boskin received no compensation
from the Institute.

As to Professor Saxonhouse, he is an economic expert working for
the Council on a part-time, intermittent basis. He has worked
for the Council two to three days each week, and has no
prearranged schedule. While working for the Council, Professor
Saxonhouse has continued to teach at the University of Michigan.
Professor Saxonhouse is not a Presidential appointee and has no
responsibility for setting policy; all policy recommendations are
the responsibility of the Council Chairman and other two Council
members.

During the clearance process for his employment (prior to his
beginning work for the Council), Professor Saxonhouse disclosed
his affiliation with an advisory board to the Research Institute
of International Trade and Industry (RITI), which is
institutionally distinct from but financed by Japan's Ministry of
International Trade and Industry. RITI encourages basic,
theoretical, and empirical research by Japanese and other
researchers and publishes, in English and Japanese, a discussion
paper series. The sole function of the RITI advisory board
consists of helping RITI's director to identify promising areas
of economic research of an academic nature.

Professor Saxonhouse's advisory affiliation with RITI 1is unpaid,
does not involve policy-making, and, in any case, has not and
will not require any activity whatsoever during Professor
Saxonhouse's Federal employment. In fact, the advisory board,
which is made up of 22 economists from around the world, meets
only once every two years. His interaction -- prior to joining



the CEA -- with the Institute consisted of: commenting, at a
public research conference, on a research paper presented by
another economist; advising RITI on promising areas of economic
research; and presentation, at a public conference, of a
technical econometric paper. The board met last before Professor
Saxonhouse assumed his current position with the CEA and will not
meet again until 1991, well after his work for the CEA will be
completed. (Professor Saxonhouse will complete the work he had
agreed to perform for CEA, including his contributions to the
annual report, during January.)

In view of the fact that Professor Saxonhouse would have no
dealings with the Japanese government during his work on the CEA
staff, his minimal dealings with RITI after his CEA work is
completed, and the non-policy-making nature of his CEA duties,
CEA made the determination that no conflict of interest was posed
by his continued affiliation with the RITI board. CEA stands by
that determination, and on the basis of the facts presented to
me, I have no reason to doubt the determination.

In considering this whole issue, it is important to recognize
that Professor Saxonhouse is considered by many to be America's
leading academic expert on the Japanese economy. The fact of his
having provided past advice that may have in some way benefited
Japan should not be cause to deny this country the benefit of his
unique expertise. 1Indeed, many United States research agencies
themselves encourage and/or fund joint cooperative research
efforts involving the United States and Japan. The CEA depends
for its success on its ability to hire from among the top
economic talent in the United States. If all scholars who have
previously provided advice to other countries were to be excluded
from the pool of available talent, the CEA would be sorely
handicapped.

Finally, you requested information about whether any senior level
Administration officials serve in any unpaid or paid capacity for
a foreign government, foreign-owned company, or foreign entity.
There is no central repository for such information in the
Executive Branch. You should be aware, however, that all
Presidential appointees have been screened during the clearance
process with a view toward ensuring that any outside affiliations
are consistent with the full and proper performance of their
duties.

Moreover, under Executive Order 12674, no full-time non-career
Presidential appointee in the Executive Branch is permitted to
have any outside earned income at all, during his or her federal
service. 1In addition, we have enforced during the clearance
process the President's general policy that full-time non-career
Presidential appointees resign any positions they hold on the
boards of all for-profit entities. The same is true of our



clearance process for members of the White House staff. Each
Executive Branch employee is also subject to 18 U.S.C. 208, which
prohibits the employee from acting personally and substantially
in any matter in which the employee, his or spouse or minor
child, or an entity in which the employee serves as officer,
director, trustee or employee, has a financial interest.

By contrast, as a matter of interest, Members of Congress and
congressional staff are subject to far fewer restrictions than in
the Executive Branch and have been much more free to accept
outside earnings, honoraria and travel expenses from foreign
sources.

In any event, Designated Agency Ethics Officials at each agency
(and not the White House or the White House Counsel's Office)
maintain and review the public financial disclosure reports for
officials at each agency. These reports would provide more
detailed information about any particular employee's outside
sources of income, outside positions, and/or arrangements for
employment.

I hope this has been helpful.

Sincerely,

C%’/7 ;/L'\ 7/
C. Boyden Gray
Counsel to the President

The Honorable Marcy Kaptur
U. S. House of Representatives
Washington, D. C. 20515



THE WHITE HOUSE

WASHINGTON
December 22, 1989

Dear Congressman Eckart:

This is in response to your recent letter (co-signed by 11 of
your colleagues) in which you expressed concern about possible
ties between Administration officials and advisory groups
associated with foreign governments.

Your letter specifically inquired about the relationship between
Council of Economic Advisors Chairman Michael J. Boskin and
Council economic expert Gary R. Saxonhouse to boards associated
with Japan's Ministries of Finance and International Trade and
Industry. Perhaps the individual who drafted your letter was not
aware that -- as recently reported by the New York Times -- that
last December, before assuming his government position, Chairman
Boskin resigned his membership from the International Associates
Club of the Institute of Fiscal and Monetary Policy of the
Ministry of Finance. This institute is a research group, not an
advisory or policy board, and Dr. Boskin received no compensation
from the Institute.

As to Professor Saxonhouse, he is an economic expert working for
the Council on a part-time, intermittent basis. He has worked
for the Council two to three days each week, and has no
prearranged schedule. While working for the Council, Professor
Saxonhouse has continued to teach at the University of Michigan.
Professor Saxonhouse is not a Presidential appointee and has no
responsibility for setting policy; all policy recommendations are
the responsibility of the Council Chairman and other two Council
members.

During the clearance process for his employment (prior to his
beginning work for the Council), Professor Saxonhouse disclosed
his affiliation with an advisory board to the Research Institute
of International Trade and Industry (RITI), which is
institutionally distinct from but financed by Japan's Ministry of
International Trade and Industry. RITI encourages basic,
theoretical, and empirical research by Japanese and other
researchers and publishes, in English and Japanese, a discussion
paper series. The sole function of the RITI advisory board
consists of helping RITI's director to identify promising areas
of economic research of an academic nature.

Professor Saxonhouse's advisory affiliation with RITI is unpaid,
does not involve policy-making, and, in any case, has not and
will not require any activity whatsoever during Professor
Saxonhouse's Federal employment. In fact, the advisory board,
which is made up of 22 economists from around the world, meets
only once every two years. His interaction -- prior to joining



the CEA -- with the Institute consisted of: commenting, at a
public research conference, on a research paper presented by
another economist; advising RITI on promising areas of economic
research; and presentation, at a public conference, of a
technical econometric paper. The board met last before Professor
Saxonhouse assumed his current position with the CEA and will not
meet again until 1991, well after his work for the CEA will be
completed. (Professor Saxonhouse will complete the work he had
agreed to perform for CEA, including his contributions to the
annual report, during January.)

In view of the fact that Professor Saxonhouse would have no
dealings with the Japanese government during his work on the CEA
staff, his minimal dealings with RITI after his CEA work is
completed, and the non-policy-making nature of his CEA duties,
CEA made the determination that no conflict of interest was posed
by his continued affiliation with the RITI board. CEA stands by
that determination, and on the basis of the facts presented to
me, I have no reason to doubt the determination.

In considering this whole issue, it is important to recognize
that Professor Saxonhouse is considered by many to be America's
leading academic expert on the Japanese economy. The fact of his
having provided past advice that may have in some way benefited
Japan should not be cause to deny this country the benefit of his
unique expertise. 1Indeed, many United States research agencies
themselves encourage and/or fund joint cooperative research
efforts involving the United States and Japan. The CEA depends
for its success on its ability to hire from among the top
economic talent in the United States. If all scholars who have
previously provided advice to other countries were to be excluded
from the pool of available talent, the CEA would be sorely
handicapped.

Finally, you requested information about whether any senior level
Administration officials serve in any unpaid or paid capacity for
a foreign government, foreign-owned company, Or foreign entity.
There is no central repository for such information in the
Executive Branch. You should be aware, however, that all
Presidential appointees have been screened during the clearance
process with a view toward ensuring that any outside affiliations
are consistent with the full and proper performance of their
duties. :

Moreover, under Executive Order 12674, no full-time non-career
Presidential appointee in the Executive Branch is permitted to
have any outside earned income at all, during his or her federal
service. In addition, we have enforced during the clearance
process the President's general policy that full-time non-career
Presidential appointees resign any positions they hold on the
boards of all for-profit entities. The same is true of our



clearance process for members of the White House staff. Each
Executive Branch employee is also subject to 18 U.S.C. 208, which
prohibits the employee from acting personally and substantially
in any matter in which the employee, his or spouse or minor
child, or an entity in which the employee serves as officer,
director, trustee or employee, has a financial interest.

By contrast, as a matter of interest, Members of Congress and
congressional staff are subject to far fewer restrictions than in
the Executive Branch and have been much more free to accept
outside earnings, honoraria and travel expenses from foreign
sources.

In any event, Designated Agency Ethics Officials at each agency
(and not the White House or the White House Counsel's Office)
maintain and review the public financial disclosure reports for
officials at each agency. These reports would provide more
detailed information about any particular employee's outside
sources of income, outside positions, and/or arrangements for
employment.

I hope this has been helpful.

Sincerely,

C. Boyden Gray
Counsel to the President

The Honorable Dennis E. Eckart
U. S. House of Representatives
Washington, D. C. 20515



THE WHITE HOUSE

WASHINGTON
December 22, 1989

Dear Congressman Glickman:

This is in response to your recent letter (co-signed by 11 of
your colleagues) in which you expressed concern about possible
ties between Administration officials and advisory groups
associated with foreign governments.

Your letter specifically inquired about the relationship between
Council of Economic Advisors Chairman Michael J. Boskin and
Council economic expert Gary R. Saxonhouse to boards associated
with Japan's Ministries of Finance and International Trade and
Industry. Perhaps the individual who drafted your letter was not
aware that -- as recently reported by the New York Times =-- that
last December, before assuming his government position, Chairman
Boskin resigned his membership from the International Associates
Club of the Institute of Fiscal and Monetary Policy of the
Ministry of Finance. This institute is a research group, not an
advisory or policy board, and Dr. Boskin received no compensation
from the Institute.

As to Professor Saxonhouse, he is an economic expert working for
the Council on a part-time, intermittent basis. He has worked
for the Council two to three days each week, and has no
prearranged schedule. While working for the Council, Professor
Saxonhouse has continued to teach at the University of Michigan.
Professor Saxonhouse is not a Presidential appointee and has no
responsibility for setting policy; all policy recommendations are
the responsibility of the Council Chairman and other two Council
members.

During the clearance process for his employment (prior to his
beginning work for the Council), Professor Saxonhouse disclosed
his affiliation with an advisory board to the Research Institute
of International Trade and Industry (RITI), which is
institutionally distinct from but financed by Japan's Ministry of
International Trade and Industry. RITI encourages basic,
theoretical, and empirical research by Japanese and other
researchers and publishes, in English and Japanese, a discussion
paper series. The sole function of the RITI advisory board
consists of helping RITI's director to identify promising areas
of economic research of an academic nature.

Professor Saxonhouse's advisory affiliation with RITI is unpaid,
does not involve policy-making, and, in any case, has not and
will not require any activity whatsoever during Professor
Saxonhouse's Federal employment. In fact, the advisory board,
which is made up of 22 economists from around the world, meets
only once every two years. His interaction -- prior to joining



the CEA -- with the Institute consisted of: commenting, at a
public research conference, on a research paper presented by
another economist; advising RITI on promising areas of economic
research; and presentation, at a public conference, of a
technical econometric paper. The board met last before Professor
saxonhouse assumed his current position with the CEA and will not
meet again until 1991, well after his work for the CEA will be
completed. (Professor Saxonhouse will complete the work he had
agreed to perform for CEA, including his contributions to the
annual report, during January.)

In view of the fact that Professor Saxonhouse would have no
dealings with the Japanese government during his work on the CEA
staff, his minimal dealings with RITI after his CEA work is
completed, and the non-policy-making nature of his CEA duties,
CEA made the determination that no conflict of interest was posed
by his continued affiliation with the RITI board. CEA stands by
that determination, and on the basis of the facts presented to
me, I have no reason to doubt the determination.

In considering this whole issue, it is important to recognize
that Professor Saxonhouse is considered by many to be America's
leading academic expert on the Japanese economy. The fact of his
having provided past advice that may have in some way benefited
Japan should not be cause to deny this country the benefit of his
unique expertise. 1Indeed, many United States research agencies
themselves encourage and/or fund joint cooperative research
efforts involving the United States and Japan. The CEA depends
for its success on its ability to hire from among the top
economic talent in the United States. If all scholars who have
previously provided advice to other countries were to be excluded
from the pool of available talent, the CEA would be sorely
handicapped.

Finally, you requested information about whether any senior level
Administration officials serve in any unpaid or paid capacity for
a foreign government, foreign-owned company, or foreign entity.
There is no central repository for such information in the
Executive Branch. You should be aware, however, that all
Presidential appointees have been screened during the clearance
process with a view toward ensuring that any outside affiliations
are consistent with the full and proper performance of their
duties.

Moreover, under Executive Order 12674, no full-time non-career
Presidential appointee in the Executive Branch is permitted to
have any outside earned income at all, during his or her federal
service. 1In addition, we have enforced during the clearance
process the President's general policy that full-time non-career
Presidential appointees resign any positions they hold on the
boards of all for-profit entities. The same is true of our



clearance process for members of the White House staff. Each
Executive Branch employee is also subject to 18 U.S.C. 208, which
prohibits the employee from acting personally and substantially
in any matter in which the employee, his or spouse or minor
child, or an entity in which the employee serves as officer,
director, trustee or employee, has a financial interest.

By contrast, as a matter of interest, Members of Congress and
congressional staff are subject to far fewer restrictions than in
the Executive Branch and have been much more free to accept
outside earnings, honoraria and travel expenses from foreign
sources.

In any event, Designated Agency Ethics Officials at each agency
(and not the White House or the White House Counsel's Office)
maintain and review the public financial disclosure reports for
officials at each agency. These reports would provide more
detailed information about any particular employee's outside
sources of income, outside positions, and/or arrangements for
employment.

I hope this has been helpful.

Sincerely,

C. Boyden Gray
Counsel to the President

The Honorable Dan Glickman
U. S. House of Representatives
Washington, D. C. 20515



THE WHITE HOUSE
WASHINGTON
December 22, 1989

Dear Congressman Nagle:

This is in response to your recent letter (co-signed by 11 of
your colleagues) in which you expressed concern about possible
ties between Administration officials and advisory groups
associated with foreign governments.

Your letter specifically inquired about the relationship between
Council of Economic Advisors Chairman Michael J. Boskin and
Council economic expert Gary R. Saxonhouse to boards associated
with Japan's Ministries of Finance and International Trade and
Industry. Perhaps the individual who drafted your letter was not
aware that -- as recently reported by the New York Times =-- that
last December, before assuming his government position, Chairman
Boskin resigned his membership from the International Associates
Club of the Institute of Fiscal and Monetary Policy of the
Ministry of Finance. This institute is a research group, not an
advisory or policy board, and Dr. Boskin received no compensation
from the Institute.

As to Professor Saxonhouse, he is an economic expert working for
the Council on a part-time, intermittent basis. He has worked
for the Council two to three days each week, and has no
prearranged schedule. While working for the Council, Professor
Saxonhouse has continued to teach at the University of Michigan.
Professor Saxonhouse is not a Presidential appointee and has no
responsibility for setting policy; all policy recommendations are
the responsibility of the Council Chairman and other two Council
members.

During the clearance process for his employment (prior to his
beginning work for the Council), Professor Saxonhouse disclosed
his affiliation with an advisory board to the Research Institute
of International Trade and Industry (RITI), which is
institutionally distinct from but financed by Japan's Ministry of
International Trade and Industry. RITI encourages basic,
theoretical, and empirical research by Japanese and other
researchers and publishes, in English and Japanese, a discussion
paper series. The sole function of the RITI advisory board
consists of helping RITI's director to identify promising areas
of economic research of an academic nature.

Professor Saxonhouse's advisory affiliation with RITI is unpaid,
does not involve policy-making, and, in any case, has not and
will not require any activity whatsoever during Professor
Saxonhouse's Federal employment. 1In fact, the advisory board,
which is made up of 22 economists from around the world, meets
only once every two years. His interaction -- prior to joining



the CEA -- with the Institute consisted of: commenting, at a
public research conference, on a research paper presented by
another economist; advising RITI on promising areas of economic
research; and presentation, at a public conference, of a
technical econometric paper. The board met last before Professor
Saxonhouse assumed his current position with the CEA and will not
meet again until 1991, well after his work for the CEA will be
completed. (Professor Saxonhouse will complete the work he had
agreed to perform for CEA, including his contributions to the
annual report, during January.)

In view of the fact that Professor Saxonhouse would have no
dealings with the Japanese government during his work on the CEA
staff, his minimal dealings with RITI after his CEA work is
completed, and the non-policy-making nature of his CEA duties,
CEA made the determination that no conflict of interest was posed
by his continued affiliation with the RITI board. CEA stands by
that determination, and on the basis of the facts presented to
me, I have no reason to doubt the determination.

In considering this whole issue, it is important to recognize
that Professor Saxonhouse is considered by many to be America's
leading academic expert on the Japanese economy. The fact of his
having provided past advice that may have in some way benefited
Japan should not be cause to deny this country the benefit of his
unique expertise. 1Indeed, many United States research agencies
themselves encourage and/or fund joint cooperative research
efforts involving the United States and Japan. The CEA depends
for its success on its ability to hire from among the top
economic talent in the United States. If all scholars who have
previously provided advice to other countries were to be excluded
from the pool of available talent, the CEA would be sorely
handicapped.

Finally, you requested information about whether any senior level
Administration officials serve in any unpaid or paid capacity for
a foreign government, foreign-owned company, or foreign entity.
There is no central repository for such information in the
Executive Branch. You should be aware, however, that all
Presidential appointees have been screened during the clearance
process with a view toward ensuring that any outside affiliations
are consistent with the full and proper performance of their
duties.

Moreover, under Executive Order 12674, no full-time non-career
Presidential appointee in the Executive Branch is permitted to
have any outside earned income at all, during his or her federal
service. In addition, we have enforced during the clearance
process the President's general policy that full-time non-career
Presidential appointees resign any positions they hold on the
boards of all for-profit entities. The same is true of our



clearance process for members of the White House staff. Each
Executive Branch employee is also subject to 18 U.S.C. 208, which
prohibits the employee from acting personally and substantially
in any matter in which the employee, his or spouse or minor
child, or an entity in which the employee serves as officer,
director, trustee or employee, has a financial interest.

By contrast, as a matter of interest, Members of Congress and
congressional staff are subject to far fewer restrictions than in
the Executive Branch and have been much more free to accept
outside earnings, honoraria and travel expenses from foreign
sources.

In any event, Designated Agency Ethics Officials at each agency
(and not the White House or the White House Counsel's Office)
maintain and review the public financial disclosure reports for
officials at each agency. These reports would provide more
detailed information about any particular employee's outside
sources of income, outside positions, and/or arrangements for
employment.

I hope this has been helpful.

Sincerely,

U<

C. Boyden Gray
Counsel to the President

The Honorable David R. Nagle
U. S. House of Representatives
Washington, D. C. 20515



THE WHITE HOUSE
WASHINGTON

< December 22, 1989
e

Dear Congregsfian Fazio:

/I
This is in response to your recent letter (co-signed by 11 of
your colleagues) in which you expressed concern about possible
ties between Administration officials and advisory groups
associated with foreign governments.

Your letter specifically inquired about the relationship between
Council of Economic Advisors Chairman Michael J. Boskin and
Council economic expert Gary R. Saxonhouse to boards associated
with Japan's Ministries of Finance and International Trade and
Industry. Perhaps the individual who drafted your letter was not
aware that -- as recently reported by the New York Times -- that
last December, before assuming his government position, Chairman
Boskin resigned his membership from the International Associates
Club of the Institute of Fiscal and Monetary Policy of the
Ministry of Finance. This institute is a research group, not an
advisory or policy board, and Dr. Boskin received no compensation
from the Institute.

As to Professor Saxonhouse, he is an economic expert working for
the Council on a part-time, intermittent basis. He has worked
for the Council two to three days each week, and has no
prearranged schedule. While working for the Council, Professor
Saxonhouse has continued to teach at the University of Michigan.
Professor Saxonhouse is not a Presidential appointee and has no
responsibility for setting policy; all policy recommendations are
the responsibility of the Council Chairman and other two Council
members.

During the clearance process for his employment (prior to his
beginning work for the Council), Professor Saxonhouse disclosed
his affiliation with an advisory board to the Research Institute
of International Trade and Industry (RITI), which is
institutionally distinct from but financed by Japan's Ministry of
International Trade and Industry. RITI encourages basic,
theoretical, and empirical research by Japanese and other
researchers and publishes, in English and Japanese, a discussion
paper series. The sole function of the RITI advisory board
consists of helping RITI's director to identify promising areas
of economic research of an academic nature.

Professor Saxonhouse's advisory affiliation with RITI is unpaid,
does not involve policy-making, and, in any case, has not and
will not require any activity whatsoever during Professor
Saxonhouse's Federal employment. In fact, the advisory board,
which is made up of 22 economists from around the world, meets
only once every two years. His interaction -- prior to joining



the CEA -- with the Institute consisted of: commenting, at a
public research conference, on a research paper presented by
another economist; advising RITI on promising areas of economic
research; and presentation, at a public conference, of a
technical econometric paper. The board met last before Professor
Saxonhouse assumed his current position with the CEA and will not
meet again until 1991, well after his work for the CEA will be
completed. (Professor Saxonhouse will complete the work he had
agreed to perform for CEA, including his contributions to the
annual report, during January.)

In view of the fact that Professor Saxonhouse would have no
dealings with the Japanese government during his work on the CEA
staff, his minimal dealings with RITI after his CEA work is
completed, and the non-policy-making nature of his CEA duties,
CEA made the determination that no conflict of interest was posed
by his continued affiliation with the RITI board. CEA stands by
that determination, and on the basis of the facts presented to
me, I have no reason to doubt the determination.

In considering this whole issue, it is important to recognize
that Professor Saxonhouse is considered by many to be America's
leading academic expert on the Japanese economy. The fact of his
having provided past advice that may have in some way benefited
Japan should not be cause to deny this country the benefit of his
unique expertise. Indeed, many United States research agencies
themselves encourage and/or fund joint cooperative research
efforts involving the United States and Japan. The CEA depends
for its success on its ability to hire from among the top
economic talent in the United States. If all scholars who have
previously provided advice to other countries were to be excluded
from the pool of available talent, the CEA would be sorely
handicapped.

Finally, you requested information about whether any senior level
Administration officials serve in any unpaid or paid capacity for
a foreign government, foreign-owned company, or foreign entity.
There is no central repository for such information in the
Executive Branch. You should be aware, however, that all
Presidential appointees have been screened during the clearance
process with a view toward ensuring that any outside affiliations
are consistent with the full and proper performance of their
duties.

Moreover, under Executive Order 12674, no full-time non-career
Presidential appointee in the Executive Branch is permitted to
have any outside earned income at all, during his or her federal
service. In addition, we have enforced during the clearance
process the President's general policy that -full-time non-career
Presidential appointees resign any positions they hold on the
boards of all for-profit entities. The same is true of our



clearance process for members of the White House staff. Each
Executive Branch employee is also subject to 18 U.S.C. 208, which
prohibits the employee from acting personally and substantially
in any matter in which the employee, his or spouse or minor
child, or an entity in which the employee serves as officer,
director, trustee or employee, has a financial interest.

By contrast, as a matter of interest, Members of Congress and
congressional staff are subject to far fewer restrictions than in
the Executive Branch and have been much more free to accept
outside earnings, honoraria and travel expenses from foreign
sources.

In any event, Designated Agency Ethics Officials at each agency
(and not the White House or the White House Counsel's Office)
maintain and review the public financial disclosure reports for
officials at each agency. These reports would provide more
detailed information about any particular employee's outside
sources of income, outside positions, and/or arrangements for
employment.

I hope this has been helpful.

Sincerely,

"*))/V\'
C. Boyden Gray
Counsel to the President

The Honorable Vic Fazio
U. S. House of Representatives
Washington, D. C. 20515



THE WHITE HOUSE
WASHINGTON
December 22, 1989

Dear Congressman Wolpe:

This is in response to your recent letter (co-signed by 11 of
your colleagues) in which you expressed concern about possible
ties between Administration officials and advisory groups
associated with foreign governments.

Your letter specifically inquired about the relationship between
Council of Economic Advisors Chairman Michael J. Boskin and
Council economic expert Gary R. Saxonhouse to boards associated
with Japan's Ministries of Finance and International Trade and
Industry. Perhaps the individual who drafted your letter was not
aware that -- as recently reported by the New York Times =-- that
last December, before assuming his government position, Chairman
Boskin resigned his membership from the International Associates
Club of the Institute of Fiscal and Monetary Policy of the
Ministry of Finance. This institute is a research group, not an
advisory or policy board, and Dr. Boskin received no compensation
from the Institute.

As to Professor Saxonhouse, he is an economic expert working for
the Council on a part-time, intermittent basis. He has worked
for the Council two to three days each week, and has no
prearranged schedule. While working for the Council, Professor
Saxonhouse has continued to teach at the University of Michigan.
Professor Saxonhouse is not a Presidential appointee and has no
responsibility for setting policy; all policy recommendations are
the responsibility of the Council Chairman and other two Council
members.

During the clearance process for his employment (prior to his
beginning work for the Council), Professor Saxonhouse disclosed
his affiliation with an advisory board to the Research Instltute

of International Trade and Industry (RITI), which is
institutionally distinct from but financed by Japan's Ministry of
International Trade and Industry. RITI encourages basic,
theoretical, and empirical research by Japanese and other
researchers and publishes, in English and Japanese, a discussion
paper series. The sole function of the RITI advisory board
consists of helping RITI's director to identify promising areas
of economic research of an academic nature.

Professor Saxonhouse's advisory affiliation with RITI is unpaid,
does not involve policy-making, and, in any case, has not and
will not require any activity whatsoever during Professor
Saxonhouse's Federal employment. 1In fact, the advisory board,
which is made up of 22 economists from around the world, meets
only once every two years. His interaction -- prior to joining



the CEA -- with the Institute consisted of: commenting, at a
public research conference, on a research paper presented by
another economist; advising RITI on promising areas of economic
research; and presentation, at a public conference, of a
technical econometric paper. The board met last before Professor
Saxonhouse assumed his current position with the CEA and will not
meet again until 1991, well after his work for the CEA will be
completed. (Professor Saxonhouse will complete the work he had
agreed to perform for CEA, including his contributions to the
annual report, during January.)

In view of the fact that Professor Saxonhouse would have no
dealings with the Japanese government during his work on the CEA
staff, his minimal dealings with RITI after his CEA work is
completed, and the non-policy-making nature of his CEA duties,
CEA made the determination that no conflict of interest was posed
by his continued affiliation with the RITI board. CEA stands by
that determination, and on the basis of the facts presented to
me, I have no reason to doubt the determination.

In considering this whole issue, it is important to recognize
that Professor Saxonhouse is considered by many to be America's
leading academic expert on the Japanese economy. The fact of his
having provided past advice that may have in some way benefited
Japan should not be cause to deny this country the benefit of his
unique expertise. Indeed, many United States research agencies
themselves encourage and/or fund joint cooperative research
efforts involving the United States and Japan. The CEA depends
for its success on its ability to hire from among the top
economic talent in the United States. 1If all scholars who have
previously provided advice to other countries were to be excluded
from the pool of available talent, the CEA would be sorely
handicapped.

Finally, you requested information about whether any senior level
Administration officials serve in any unpaid or paid capacity for
a foreign government, foreign-owned company, or foreign entity.
There is no central repository for such information in the
Executive Branch. You should be aware, however, that all
Presidential appointees have been screened during the clearance
process with a view toward ensuring that any outside affiliations
are consistent with the full and proper performance of their
duties.

Moreover, under Executive Order 12674, no full-time non-career
Presidential appointee in the Executive Branch is permitted to
have any outside earned income at all, during his or her federal
service. In addition, we have enforced during the clearance
process the President's general policy that full-time non-career
Presidential appointees resign any positions they hold on the
boards of all for-profit entities. The same is true of our



clearance process for members of the White House staff. Each
Executive Branch employee is also subject to 18 U.S.C. 208, which
prohibits the employee from acting personally and substantially
in any matter in which the employee, his or spouse or minor
child, or an entity in which the employee serves as officer,
director, trustee or employee, has a financial interest.

By contrast, as a matter of interest, Members of Congress and
congressional staff are subject to far fewer restrictions than in
the Executive Branch and have been much more free to accept
outside earnings, honoraria and travel expenses from foreign
sources.

In any event, Designated Agency Ethics Officials at each agency
(and not the White House or the White House Counsel's Office)
maintain and review the public financial disclosure reports for
officials at each agency. These reports would provide more
detailed information about any particular employee's outside
sources of income, outside positions, and/or arrangements for
employment.

I hope this has been helpful.

Sincerely,

’

Cr7 %

C. Boyden Gray
Counsel to the President

The Honorable Howard Wolpe
U. S. House of Representatives
Washington, D. C. 20515



THE WHITE HOUSE
WASHINGTON
December 22, 1989

Dear Congressman Hoyer:

This is in response to your recent letter (co-signed by 11 of
your colleagues) in which you expressed concern about possible
ties between Administration officials and advisory groups
associated with foreign governments.

Your letter specifically inquired about the relationship between
Council of Economic Advisors Chairman Michael J. Boskin and
Council economic expert Gary R. Saxonhouse to boards associated
with Japan's Ministries of Finance and International Trade and
Industry. Perhaps the individual who drafted your letter was not
aware that -- as recently reported by the New York Times -- that
last December, before assuming his government position, Chairman
Boskin resigned his membership from the International Associates
Club of the Institute of Fiscal and Monetary Policy of the
Ministry of Finance. This institute is a research group, not an
advisory or policy board, and Dr. Boskin received no compensation
from the Institute.

As to Professor Saxonhouse, he is an economic expert working for
the Council on a part-time, intermittent basis. He has worked
for the Council two to three days each week, and has no
prearranged schedule. While working for the Council, Professor
Saxonhouse has continued to teach at the University of Michigan.
Professor Saxonhouse is not a Presidential appointee and has no
responsibility for setting policy; all policy recommendations are
the responsibility of the Council Chairman and other two Council
members.

During the clearance process for his employment (prior to his
beginning work for the Council), Professor Saxonhouse disclosed
his affiliation with an advisory board to the Research Institute
of International Trade and Industry (RITI), which is
institutionally distinct from but financed by Japan's Ministry of
International Trade and Industry. RITI encourages basic,
theoretical, and empirical research by Japanese and other
researchers and publishes, in English and Japanese, a discussion
paper series. The sole function of the RITI advisory board
consists of helping RITI's director to identify promising areas
of economic research of an academic nature.

Professor Saxonhouse's advisory affiliation with RITI is unpaid,
does not involve policy-making, and, in any case, has not and
will not require any activity whatsoever during Professor
Saxonhouse's Federal employment. In fact, the advisory board,
which is made up of 22 economists from around the world, meets
only once every two years. His interaction -- prior to joining



the CEA -- with the Institute consisted of: commenting, at a
public research conference, on a research paper presented by
another economist; advising RITI on promising areas of economic
research; and presentation, at a public conference, of a
technical econometric paper. The board met last before Professor
Saxonhouse assumed his current position with the CEA and will not
meet again until 1991, well after his work for the CEA will be
completed. (Professor Saxonhouse will complete the work he had
agreed to perform for CEA, including his contributions to the
annual report, during January.)

In view of the fact that Professor Saxonhouse would have no
dealings with the Japanese government during his work on the CEA
staff, his minimal dealings with RITI after his CEA work is
completed, and the non-policy-making nature of his CEA duties,
CEA made the determination that no conflict of interest was posed
by his continued affiliation with the RITI board. CEA stands by
that determination, and on the basis of the facts presented to
me, I have no reason to doubt the determination.

In considering this whole issue, it is important to recognize
that Professor Saxonhouse is considered by many to be America's
leading academic expert on the Japanese economy. The fact of his
having provided past advice that may have in some way benefited
Japan should not be cause to deny this country the benefit of his
unique expertise. Indeed, many United States research agencies
themselves encourage and/or fund joint cooperative research
efforts involving the United States and Japan. The CEA depends
for its success on its ability to hire from among the top
economic talent in the United States. If all scholars who have
previously provided advice to other countries were to be excluded
from the pool of available talent, the CEA would be sorely
handicapped.

Finally, you requested information about whether any senior level
Administration officials serve in any unpaid or paid capacity for
a foreign government, foreign-owned company, or foreign entity.
There is no central repository for such information in the
Executive Branch. You should be aware, however, that all
Presidential appointees have been screened during the clearance
process with a view toward ensuring that any outside affiliations
are consistent with the full and proper performance of their
duties. :

Moreover, under Executive Order 12674, no full-time non-career
Presidential appointee in the Executive Branch is permitted to
have any outside earned income at all, during his or her federal
service. 1In addition, we have enforced during the clearance
process the President's general policy that full-time non-career
Presidential appointees resign any positions they hold on the
boards of all for-profit entities. The same is true of our



clearance process for members of the White House staff. Each
Executive Branch employee is also subject to 18 U.S.C. 208, which
prOhlbltS the employee from acting personally and substantlally
in any matter in which the employee, his or spouse or minor
child, or an entity in which the employee serves as officer,
director, trustee or employee, has a financial interest.

By contrast, as a matter of interest, Members of Congress and
congressional staff are subject to far fewer restrictions than in
the Executive Branch and have been much more free to accept
outside earnings, honoraria and travel expenses from foreign
sources.

In any event, Designated Agency Ethics Officials at each agency
(and not the White House or the White House Counsel's Office)
maintain and review the public financial disclosure reports for
officials at each agency. These reports would provide more
detailed information about any particular employee's outside
sources of income, outside positions, and/or arrangements for
employment.

I hope this has been helpful.

Sincerely,

(#>~>7 X M

C. Boyden Gray
Counsel to the Pre51dent

The Honorable Steny H. Hoyer
U. S. House of Representatives
Washington, D. C. 20515



THE WHITE HOUSE

WASHINGTON
December 22, 1989

Dear Congressman Wise:

This is in response to your recent letter (co-signed by 11 of
your colleagues) in which you expressed concern about possible
ties between Administration officials and advisory groups
associated with foreign governments.

Your letter specifically inquired about the relationship between
Council of Economic Advisors Chairman Michael J. Boskin and
Council economic expert Gary R. Saxonhouse to boards associated
with Japan's Ministries of Finance and International Trade and
Industry. Perhaps the individual who drafted your letter was not
aware that -- as recently reported by the New York Times -- that
last December, before assuming his government position, Chairman
Boskin resigned his membership from the International Associates
Club of the Institute of Fiscal and Monetary Policy of the
Ministry of Finance. This institute is a research group, not an
advisory or policy board, and Dr. Boskin received no compensation
from the Institute.

As to Professor Saxonhouse, he is an economic expert working for
the Council on a part-time, intermittent basis. He has worked
for the Council two to three days each week, and has no
prearranged schedule. While working for the Council, Professor
Saxonhouse has continued to teach at the University of Michigan.
Professor Saxonhouse is not a Presidential appointee and has no
responsibility for setting policy; all policy recommendations are
the responsibility of the Council Chairman and other two Council
members.

During the clearance process for his employment (prior to his
beginning work for the Council), Professor Saxonhouse disclosed
his affiliation with an advisory board to the Research Institute
of International Trade and Industry (RITI), which is
institutionally distinct from but financed by Japan's Ministry of
International Trade and Industry. RITI encourages basic,
theoretical, and empirical research by Japanese and other
researchers and publishes, in English and Japanese, a discussion
paper series. The sole function of the RITI advisory board
consists of helping RITI's director to identify promising areas
of economic research of an academic nature.

Professor Saxonhouse's advisory affiliation with RITI is unpaid,
does not involve policy-making, and, in any case, has not and
will not require any activity whatsoever during Professor
Saxonhouse's Federal employment. 1In fact, the advisory board,
which is made up of 22 economists from around the world, meets
only once every two years. His interaction -- prior to joining



the CEA -- with the Institute consisted of: commenting, at a
public research conference, on a research paper presented by
another economist; advising RITI on promising areas of economic
research; and presentation, at a public conference, of a
technical econometric paper. The board met last before Professor
Saxonhouse assumed his current position with the CEA and will not
meet again until 1991, well after his work for the CEA will be
completed. (Professor Saxonhouse will complete the work he had
agreed to perform for CEA, including his contributions to the
annual report, during January.)

In view of the fact that Professor Saxonhouse would have no
dealings with the Japanese government during his work on the CEA
staff, his minimal dealings with RITI after his CEA work is
completed, and the non-policy-making nature of his CEA duties,
CEA made the determination that no conflict of interest was posed
by his continued affiliation with the RITI board. CEA stands by
that determination, and on the basis of the facts presented to
me, I have no reason to doubt the determination.

In considering this whole issue, it is important to recognize
that Professor Saxonhouse is considered by many to be America's
leading academic expert on the Japanese economy. The fact of his
having provided past advice that may have in some way benefited
Japan should not be cause to deny this country the benefit of his
unique expertise. 1Indeed, many United States research agencies
themselves encourage and/or fund joint cooperative research
efforts involving the United States and Japan. The CEA depends
for its success on its ability to hire from among the top
economic talent in the United States. If all scholars who have
previously provided advice to other countries were to be excluded
from the pool of available talent, the CEA would be sorely
handicapped.

Finally, you requested information about whether any senior level
Administration officials serve in any unpaid or paid capacity for
a foreign government, foreign-owned company, or foreign entity.
There is no central repository for such information in the
Executive Branch. You should be aware, however, that all
Presidential appointees have been screened during the clearance
process with a view toward ensuring that any outside affiliations
are consistent with the full and proper performance of their
duties.

Moreover, under Executive Order 12674, no full-time non-career
Presidential appointee in the Executive Branch is permitted to
have any outside earned income at all, during his or her federal
service. In addition, we have enforced during the clearance
process the President's general policy that full-time non-career
Presidential appointees resign any positions they hold on the
boards of all for-profit entities. The same is true of our



clearance process for members of the White House staff. Each
Executive Branch employee is also subject to 18 U.S.C. 208, which
prohibits the employee from acting personally and substantially
in any matter in which the employee, his or spouse or minor
child, or an entity in which the employee serves as officer,
director, trustee or employee, has a financial interest.

By contrast, as a matter of interest, Members of Congress and
congressional staff are subject to far fewer restrictions than in
the Executive Branch and have been much more free to accept
outside earnings, honoraria and travel expenses from foreign
sources.

In any event, Designated Agency Ethics Officials at each agency
(and not the White House or the White House Counsel's Office)
maintain and review the public financial disclosure reports for
officials at each agency. These reports would provide more
detailed information about any particular employee's outside
sources of income, outside positions, and/or arrangements for
employment.

I hope this has been helpful.

Sincerely,

(g

C. Boyden Gray
Counsel to the Presiden

The Honorable Bob Wise
U. S. House of Representatives
Washington, D. C. 20515



THE WHITE HOUSE
WASHINGTON
December 22, 1989

Dear Congressman Gray:

This is in response to your recent letter (co-signed by 11 of
your colleagues) in which you expressed concern about possible
ties between Administration officials and advisory groups
associated with foreign governments.

Your letter specifically inquired about the relationship between
Council of Economic Advisors Chairman Michael J. Boskin and
Council economic expert Gary R. Saxonhouse to boards associated
with Japan's Ministries of Finance and International Trade and
Industry. Perhaps the individual who drafted your letter was not
aware that -- as recently reported by the New York Times =-- that
last December, before assuming his government position, Chairman
Boskin resigned his membership from the International Associates
Club of the Institute of Fiscal and Monetary Policy of the
Ministry of Finance. This institute is a research group, not an
advisory or policy board, and Dr. Boskin received no compensation
from the Institute.

As to Professor Saxonhouse, he is an economic expert working for
the Council on a part-time, intermittent basis. He has worked
for the Council two to three days each week, and has no
prearranged schedule. While working for the Council, Professor
Saxonhouse has continued to teach at the University of Michigan.
Professor Saxonhouse is not a Presidential appointee and has no
responsibility for setting policy; all policy recommendations are
the responsibility of the Council Chairman and other two Council
members.

During the clearance process for his employment (prior to his
beginning work for the Council), Professor Saxonhouse disclosed
his affiliation with an advisory board to the Research Institute
of International Trade and Industry (RITI), which is
institutionally distinct from but financed by Japan's Ministry of
International Trade and Industry. RITI encourages basic,
theoretical, and empirical research by Japanese and other
researchers and publishes, in English and Japanese, a discussion
paper series. The sole function of the RITI adv1sory board
consists of helping RITI's director to identify promising areas
of economic research of an academic nature.

Professor Saxonhouse's advisory affiliation with RITI is unpaid,
does not involve policy-making, and, in any case, has not and
will not require any activity whatsoever during Professor
Saxonhouse's Federal employment. In fact, the advisory board,
which is made up of 22 economists from around the world, meets
only once every two years. His interaction -- prior to joining



the CEA -- with the Institute consisted of: commenting, at a
public research conference, on a research paper presented by
another economist; advising RITI on promising areas of economic
research; and presentation, at a public conference, of a
technical econometric paper. The board met last before Professor
Saxonhouse assumed his current position with the CEA and will not
meet again until 1991, well after his work for the CEA will be
completed. (Professor Saxonhouse will complete the work he had
agreed to perform for CEA, including his contributions to the
annual report, during January.)

In view of the fact that Professor Saxonhouse would have no
dealings with the Japanese government during his work on the CEA
staff, his minimal dealings with RITI after his CEA work is
completed, and the non-policy-making nature of his CEA duties,
CEA made the determination that no conflict of interest was posed
by his continued affiliation with the RITI board. CEA stands by
that determination, and on the basis of the facts presented to
me, I have no reason to doubt the determination.

In considering this whole issue, it is important to recognize
that Professor Saxonhouse is considered by many to be America's
leading academic expert on the Japanese economy. The fact of his
having provided past advice that may have in some way benefited
Japan should not be cause to deny this country the benefit of his
unique expertise. 1Indeed, many United States research agencies
themselves encourage and/or fund joint cooperative research
efforts involving the United States and Japan. The CEA depends
for its success on its ability to hire from among the top
economic talent in the United States. If all scholars who have
previously provided advice to other countries were to be excluded
from the pool of available talent, the CEA would be sorely
handicapped.

Finally, you requested information about whether any senior level
Administration officials serve in any unpaid or paid capacity for
a foreign government, foreign-owned company, or foreign entity.
There is no central repository for such information in the
Executive Branch. You should be aware, however, that all
Presidential appointees have been screened during the clearance
process with a view toward ensuring that any outside affiliations
are consistent with the full and proper performance of their
duties.

Moreover, under Executive Order 12674, no full-time non-career
Presidential appointee in the Executive Branch is permitted to
have any outside earned income at all, during his or her federal
service. In addition, we have enforced during the clearance
process the President's general policy that full-time non-career
Presidential appointees resign any positions they hold on the
boards of all for-profit entities. The same is true of our



clearance process for members of the White House staff. Each
Executive Branch employee is also subject to 18 U.S.C. 208, which
prohibits the employee from acting personally and substantially
in any matter in which the employee, his or spouse or minor
child, or an entity in which the employee serves as officer,
director, trustee or employee, has a financial interest.

By contrast, as a matter of interest, Members of Congress and
congressional staff are subject to far fewer restrictions than in
the Executive Branch and have been much more free to accept
outside earnings, honoraria and travel expenses from foreign
sources.

In any event, Designated Agency Ethics Officials at each agency
(and not the White House or the White House Counsel's Office)
maintain and review the public financial disclosure reports for
officials at each agency. These reports would provide more
detailed information about any particular employee's outside
sources of income, outside positions, and/or arrangements for
employment.

I hope this has been helpful.

Sincerely,

T

C. Boyden Gray
Counsel to the President

The Honorable William H. Gray, III
U. S. House of Representatives
Washington, D. C. 20515



THE WHITE HOUSE
WASHINGTON
December 22, 1989

Dear Congressman Bonior:

This is in response to your recent letter (co-signed by 11 of
your colleagues) in which you expressed concern about possible
ties between Administration officials and advisory groups
associated with foreign governments.

Your letter specifically inquired about the relationship between
Council of Economic Advisors Chairman Michael J. Boskin and
Council economic expert Gary R. Saxonhouse to boards associated
with Japan's Ministries of Finance and International Trade and
Industry. Perhaps the individual who drafted your letter was not
aware that -- as recently reported by the New York Times -- that
last December, before assuming his government position, Chairman
Boskin resigned his membership from the International Associates
Club of the Institute of Fiscal and Monetary Policy of the
Ministry of Finance. This institute is a research group, not an
advisory or policy board, and Dr. Boskin received no compensation
from the Institute.

As to Professor Saxonhouse, he is an economic expert working for
the Council on a part-time, intermittent basis. He has worked
for the Council two to three days each week, and has no
prearranged schedule. While working for the Council, Professor
Saxonhouse has continued to teach at the University of Michigan.
Professor Saxonhouse is not a Presidential appointee and has no
responsibility for setting policy; all policy recommendations are
the responsibility of the Council Chairman and other two Council
members.

During the clearance process for his employment (prior to his
beginning work for the Council), Professor Saxonhouse disclosed
his affiliation with an advisory board to the Research Institute
of International Trade and Industry (RITI), which is
institutionally distinct from but financed by Japan's Ministry of
International Trade and Industry. RITI encourages basic,
theoretical, and empirical research by Japanese and other
researchers and publishes, in English and Japanese, a discussion
paper series. The sole function of the RITI advisory board
consists of helping RITI's director to identify promising areas
of economic research of an academic nature.

Professor Saxonhouse's advisory affiliation with RITI is unpaid,
does not involve policy-making, and, in any case, has not and
will not require any activity whatsocever during Professor
Saxonhouse's Federal employment. In fact, the advisory board,
which is made up of 22 economists from around the world, meets
only once every two years. His interaction -- prior to joining



the CEA -- with the Institute consisted of: commenting, at a
public research conference, on a research paper presented by
another economist; advising RITI on promising areas of economic
research; and presentation, at a public conference, of a
technical econometric paper. The board met last before Professor
Saxonhouse assumed his current position with the CEA and will not
meet again until 1991, well after his work for the CEA will be
completed. (Professor Saxonhouse will complete the work he had
agreed to perform for CEA, including his contributions to the
annual report, during January.)

In view of the fact that Professor Saxonhouse would have no
dealings with the Japanese government during his work on the CEA
staff, his minimal dealings with RITI after his CEA work is
completed, and the non-policy-making nature of his CEA duties,
CEA made the determination that no conflict of interest was posed
by his continued affiliation with the RITI board. CEA stands by
that determination, and on the basis of the facts presented to
me, I have no reason to doubt the determination.

In considering this whole issue, it is important to recognize
that Professor Saxonhouse is considered by many to be America's
leading academic expert on the Japanese economy. The fact of his
having provided past advice that may have in some way benefited
Japan should not be cause to deny this country the benefit of his
unique expertise. Indeed, many United States research agencies
themselves encourage and/or fund joint cooperative research
efforts involving the United States and Japan. The CEA depends
for. . its success on its ability to hire from among the top
economic talent in the United States. If all scholars who have
previously provided advice to other countries were to be excluded
from the pool of available talent, the CEA would be sorely
handicapped.

Finally, you requested information about whether any senior level
Administration officials serve in any unpaid or paid capacity for
a foreign government, foreign-owned company, or foreign entity.
There is no central repository for such information in the
Executive Branch. You should be aware, however, that all
Presidential appointees have been screened during the clearance
process with a view toward ensuring that any outside affiliations
are consistent with the full and proper performance of their
duties.

Moreover, under Executive Order 12674, no full-time non-career
Presidential appointee in the Executive Branch is permitted to
have any outside earned income at all, during his or her federal
service. 1In addition, we have enforced during the clearance
process the President's general policy that full-time non-career
Presidential appointees resign any positions they hold on the
boards of all for-profit entities. The same is true of our



clearance process for members of the White House staff. Each
Executive Branch employee is also subject to 18 U.S.C. 208, which
prohibits the employee from acting personally and substantially
in any matter in which the employee, his or spouse or minor
child, or an entity in which the employee serves as officer,
director, trustee or employee, has a financial interest.

By contrast, as a matter of interest, Members of Congress and
congressional staff are subject to far fewer restrictions than in
the Executive Branch and have been much more free to accept
outside earnings, honoraria and travel expenses from foreign
sources.

In any event, Designated Agency Ethics Officials at each agency
(and not the White House or the White House Counsel's Office)
maintain and review the public financial disclosure reports for
officials at each agency. These reports would provide more
detailed information about any particular employee's outside
sources of income, outside positions, and/or arrangements for
employment.

I hope this has been helpful.

Sincerely,

Y
Counsel to the President

The Honorable David E. Bonior
U. S. House of Representatives
Washington, D. C. 20515



THE WHITE HOUSE

WASHINGTON
December 22, 1989

Dear Congressman Torricelli:

This is in response to your recent letter (co-signed by 11 of
your colleagues) in which you expressed concern about possible
ties between Administration officials and advisory groups
associated with foreign governments.

Your letter specifically inquired about the relationship between
Council of Economic Advisors Chairman Michael J. Boskin and
Council economic expert Gary R. Saxonhouse to boards associated
with Japan's Ministries of Finance and International Trade and
Industry. Perhaps the individual who drafted your letter was not
aware that -- as recently reported by the New York Times -- that
last December, before assuming his government position, Chairman
Boskin resigned his membership from the International Associates
Club of the Institute of Fiscal and Monetary Policy of the
Ministry of Finance. This institute is a research group, not an
advisory or policy board, and Dr. Boskin received no compensation
from the Institute.

As to Professor Saxonhouse, he is an economic expert working for
the Council on a part-time, intermittent basis. He has worked
for the Council two to three days each week, and has no
prearranged schedule. While working for the Council, Professor
Saxonhouse has continued to teach at the University of Michigan.
Professor Saxonhouse is not a Presidential appointee and has no
responsibility for setting policy; all policy recommendations are
the responsibility of the Council Chairman and other two Council
members.

During the clearance process for his employment (prior to his
beginning work for the Council), Professor Saxonhouse disclosed
his affiliation with an advisory board to the Research Institute
of International Trade and Industry (RITI), which is
institutionally distinct from but financed by Japan's Ministry of
International Trade and Industry. RITI encourages basic,
theoretical, and empirical research by Japanese and other
researchers and publishes, in English and Japanese, a discussion
paper series. The sole function of the RITI advisory board
consists of helping RITI's director to identify promising areas
of economic research of an academic nature.

Professor Saxonhouse's advisory affiliation with RITI is unpaid,
does not involve policy-making, and, in any case, has not and
will not require any activity whatsoever during Professor
Saxonhouse's Federal employment. 1In fact, the advisory board,
which is made up of 22 economists from around the world, meets
only once every two years. His interaction -- prior to joining



the CEA -- with the Institute consisted of: commenting, at a
public research conference, on a research paper presented by
another economist; advising RITI on promising areas of economic
research; and presentation, at a public conference, of a
technical econometric paper. The board met last before Professor
Saxonhouse assumed his current position with the CEA and will not
meet again until 1991, well after his work for the CEA will be
completed. (Professor Saxonhouse will complete the work he had
agreed to perform for CEA, including his contributions to the
annual report, during January.)

In view of the fact that Professor Saxonhouse would have no
dealings with the Japanese government during his work on the CEA
staff, his minimal dealings with RITI after his CEA work is
completed, and the non-policy-making nature of his CEA duties,
CEA made the determination that no conflict of interest was posed
by his continued affiliation with the RITI board. CEA stands by
that determination, and on the basis of the facts presented to
me, I have no reason to doubt the determination.

In considering this whole issue, it is important to recognize
that Professor Saxonhouse is considered by many to be America's
leading academic expert on the Japanese economy. The fact of his
having provided past advice that may have in some way benefited
Japan should not be cause to deny this country the benefit of his
unique expertise. Indeed, many United States research agencies
themselves encourage and/or fund joint cooperative research
efforts involving the United States and Japan. The CEA depends
for its success on its ability to hire from among the top
economic talent in the United States. If all scholars who have
previously provided advice to other countries were to be excluded
from the pool of available talent, the CEA would be sorely
handicapped.

Finally, you requested information about whether any senior level
Administration officials serve in any unpaid or paid capacity for
a foreign government, foreign-owned company, or foreign entity.
There is no central repository for such information in the
Executive Branch. You should be aware, however, that all
Presidential appointees have been screened during the clearance
process with a view toward ensuring that any outside affiliations
are consistent with the full and proper performance of their
duties.

Moreover, under Executive Order 12674, no full-time non-career
Presidential appointee in the Executive Branch is permitted to
have any outside earned income at all, during his or her federal
service. In addition, we have enforced during the clearance
process the President's general policy that full-time non-career
Presidential appointees resign any positions they hold on the
boards of all for-profit entities. The same is true of our



clearance process for members of the White House staff. Each
Executive Branch employee is also subject to 18 U.S.cC. 208, which
prohibits the employee from acting personally and substantially
in any matter in which the employee, his or spouse or minor
child, or an entity in which the employee serves as officer,
director, trustee or employee, has a financial interest.

By contrast, as a matter of interest, Members of Congress and
congressional staff are subject to far fewer restrictions than in
the Executive Branch and have been much more free to accept
outside earnings, honoraria and travel expenses from foreign
sources.

In any event, Designated Agency Ethics Officials at each agency
(and not the White House or the White House Counsel's Office)
maintain and review the public financial disclosure reports for
officials at each agency. These reports would provide more
detailed information about any particular employee's outside
sources of income, outside positions, and/or arrangements for
employment.

I hope this has been helpful.

Sincerely,

P> -2

C. Boyden Gray
Counsel to the President

The Honorable Robert G. Torricelli
U. S. House of Representatives
Washington, D. C. 20515
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MEMORANDUM FOR THE PRESIDENT 1Y
FROM:

RE:

O

December 14, 1989 “n

MICHAEL J. BOSKIN Q@
FYI

Recently, two letters from Congressional Democrats have raised
questions about the associations between the Council of Economic
Advisers and international research organizations associated with
the Japanese government. These questions appear to be rooted in
the current emotional "Japan-bashing" frenzy of which Congressman
Gephardt--the primary signator of one of the letters--is the
leading example.

Based on all the information we have, there is absolutely no conflict
of interest involved.

Dr. Boskin, while he was a Professor at Stanford University, was an
unpaid member of a large number of academic/research organizations.
One of them was the International Economists Associate Club of the
Institute of Monetary and Fiscal Policy Research (which is associated
with the Japanese Ministry of Finance), an organization which included
160 prominent economists from around the world, including many
Americans. Interestingly, associate members and/or visiting scholars
included economists who are policy advisors to the Democratic party
such as Larry Summers (Dukakis's economic advisor during the campaign)
and former USTR official Clyde Prestowitz, author of the Japan-bashing
book, Trading Places.

- Dr. Boskin resigned from all such boards, including this one, in
December of last year before joining the Administration.

- Dr. Boskin received no compensation from the organization at any
time.

- The organization's purpose is to promote economic research. Tt
is not a policy board and Dr. Boskin neither gave policy advice
nor was it solicited from him.

Dr. Saxonhouse, a Professor at the University of Michigan, and a part-
time economic expert employed on a temporary basis by the Council is
considered one of America's leading academic experts on the Japanese
economy. Dr. Saxonhouse is an unpaid member of a number of
academic/research boards and committees, including one associated with
the Japanese Ministry of International Trade and Industry.

= Like the organization Dr. Boskin used to be associated with, this
organization is a research rather than a policy group and
Professor Saxonhouse has assured the Council that he has neither
received compensation nor provided advice to the Japanese or any
other foreign government while employed at the Council.

- The last meeting of the MITI research group occurred prior to his
coming to work at the Council and the next meeting will not occur
until mid-1991, one and one-half years after his planned
departure from the Council.
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Dear

This responds to your letter to me regarding possible ties
between Administration officials and advisory groups associated
with foreign governments. I am sending a similar response to
each of the co-signers of your letter.

Your letter specifically inquired about the relationship between
Council of Economic Advisors Chairman Michael J. Boskin and
Council consultant Gary R. Saxonhouse to boards associated with
Japan's Ministries of Finance and International Trade and
Industry. Perhaps the individual who drafted your letter was not
aware -- as already publicly reported by the New York Times in a
recent article -- that last December, before assuming his
government position, Chairman Boskin resigned from his position
as an associate member of an advisory group to the Institute of
Fiscal and Monetary Policy of the Ministry of Finance.

As to Professor Saxonhouse, he is a part-time staff economist for
the Council, who works two to three days a week. He has no
responsibility for setting policy; all policy recommendations are
the responsibility of the Council Chairman and other two Council
members.

During the clearance process for his appointment, Professor
Saxonhouse disclosed his affiliation with an advisory board to
the Research Institute of International Trade and Industry
(RITI), which is separate from but financed by Japan's Ministry
of International Trade and Industry. RITI encourages academic
research by Japanese and other researchers and publishes, in
English and Japanese, a discussion paper series.

Professor Saxonhouse's advisory affiliation is unpaid, does not
involve policy-making, and does not require any activity
whatsoever during Professor Saxonhouse's Federal employment. 1In
fact, the advisory board, which is made up of 22 economic
researchers from a range of countries, meets only once every two
years. It met last before Professor Saxonhouse assumed his
current position with the CEA and will not meet again until 1991,
when his work for the CEA will be completed. His work for that
board includes such matters as: commenting, at a public research
conference, on a research paper presented by another economist;
advising the director of RITI (a professor at a Japanese
university) on promising areas of economic research; and
presentation, at a public conference, of a paper on econometic
analysis of trade structure.

In view of the minimal nature of Professor Saxonhouse's dealings



with the Japanese government and the non-policy-making nature of
his CEA duties, CEA made the determination that no conflict of
interest was posed by his continued affiliation with the RITI
board. CEA stands by that determination, and on the basis of the
facts presented to me, I have no reason to doubt the
determination.

In considering this whole issue, it is important to recognize the
that Professor Saxonhouse is considered by many to be America's
leading academic expert on the Japanese economy. The fact of his
having provided past advice that may have in some way benefited
Japan should not be cause to deny this country the benefit of his
unique expertise. Indeed, many United States research agencies
themselves encourage and/or fund joint cooperative research
efforts involving the United States and Japan. The CEA depends
for its success on its ability to hire from among the top
economic talent in the United States. 1If all scholars who have
previously provided advice to other countries were to be excluded
from the pool of available talent, I fear the CEA would be sorely
handicapped.

Finally, you requested information about whether any senior level
Administration officials serve in any unpaid or paid capacity for
a foreign government, foreign-owned company, or foreign entity.
There is no central repository for such information in the
Executive Branch. You should be aware, however, that all
Presidential appointees have been screened during the clearance
process to ensure that any outside affiliations are consistent
with the full and proper performance of their duties.

Moreover, under Executive Order 12674, no full-time non-career
Presidential appointee in the Executive Branch is permitted to
have any outside earned income at all, during his or her federal
service. In addition, we have enforced during the clearance
process the President's policy that full-time non-career
Presidential appointees resign any positions they hold on the
boards of all for-profit entities. The same is true of our
clearance process for members of the White House staff. Each
Executive Branch employee is also subject to 18 U.S.C. 208, which
prohibits the employee from acting personally and substantially
in any matter in which the employee, his/her spouse or minor
child, or an entity in which the employee serves as officer,
director, trustee or employee, has a financial interest.

By contrast, Members of Congress and congressional staff are
subject to far fewer restrictions than in the Executive Branch
and have been much more free to accept outside earnings,
honoraria and travel expenses from forelgn sources. Im™— ,
of=Members-of -Congress; there.are BA% -ﬁb;&pec1akxbarr1ers
aqﬁeptlﬁ@ ‘camPRign. coRbEibutions-from-foreigh eftPeies. In view
'Of the divergent rules between the two branches, we have




difficulty understanding your level of concern about the possible
affiliations with foreign interests of individuals serving in the
Executive Branch.

In any event, Designated Agency Ethics Officials at each agency
maintain and review the public financial disclosure reports for
officials at each agency. These reports would provide more
detailed information about any particular employee's outside
sources of income, outside positions, and/or arrangements for
employment.

I hope this has been helpful.

Sincerely,

C. Boyden Gray
Counsel to the President



DRAFT; December 14, 1989

Dear

This responds to your letter to me regarding possible ties
between Administration officials and advisory groups associated
with foreign governments. I am sending a similar response to
each of the co-signers of your letter.

Your letter specifically inquired about the relationship between
Council of Economic Advisors Chairman Michael J. Boskin and
Council consultant Gary R. Saxonhouse to boards associated with
Japan's Ministries of Finance and International Trade and
Industry. Perhaps the individual who drafted your letter was not
aware -- as already publicly reported by the New York Times in a
recent article -- that last December, before assuming his
government position, Chairman Boskin resigned from his position
as an associate member of an advisory group to the Institute of
Fiscal and Monetary Policy of the Ministry of Finance.

As to Professor Saxonhouse, he is a part-time staff economist for
the Council, who works two to three days a week. He has no
responsibility for setting policy; all policy recommendations are
the responsibility of the Council Chairman and other two Council
members.

In clearing Professor Sa for his appointment, the
Designated Agency Ethics fic¥al at the CEA inquired about his
sources of funding, outside\egmployment, and advisory board
memberships to ensure thatsthere would be no conflict of
interest. It is my undepftanding that in the course of that
process Professor SaxopHiouse agreed, for instance, not to do any

corporate consulting during the,period of hii appointment.

Py /\‘W his appointaen
During “his clearance process/ Professor Saxonhouse disclosed his
affiliation with an advisory board to the Research Institute of
International Trade and Industry (RITI), which in turn is
financed by and advises Japan's Ministry of International Trade
and Industry. The advisory affiliation is unpaid, does not
involve policy-making, and does not require any activity
whatsoever during Professor Saxonhouse's Federal employment. In
fact, the advisory board, which is made up of 22 economic
researchers from a range of countries, meets only once every two
years. It met last before Professor Saxonhouse assumed his
current position with the CEA and will not meet again until 1991,
when his work for the CEA will be completed. His work for that
board includes such matters as review of research applications to
RITI, and comment on research papers.

In view of the minimal nature of Professor Saxonhouse's dealings



with the Japanese government and the non-policy-making nature of
his CEA duties, CEA made the determination that no conflict of
interest was posed by his continued affiliation with the RITI
board. CEA stands by that determination, and on the basis of the
facts presented to me, I have no reason to doubt the

determination. LS diatd b Mearty L

In considering this whole isswe, it is important to ggg&agage ==
that Professor Saxonhouse is/one of America's leading experts on
the Japanese economy. The fact of his having provided past
advice that may have in some way benefited J4uee Ja an should not
be cause to deny this country the benefit of hiéﬁé&pertise.
Indeed, many United States research agencies themselves encourage
and/or fund joint cooperative research efforts involving the
United States and Japan. The CEA depends for its success on its
ability to hire from among the top economic talent in the United
States. 1If all scholars who have previously provided advice to
other countries were to be excluded from the pool of available
talent, I fear the CEA would be sorely handicapped.

Finally, you requested information about whether any senior level
Administration officials serve in any unpaid or paid capacity for

a foreign government, foreign-owned company, or foreign entity.

There is no central repository for such information in the

Executive Branch. You should be aware, however, that all

Presidential appointees have been screened during the clearance

process to ensure that any outside affiliations are consistent ﬁ%&ﬁﬂﬁh
with the full and proper performance of their duties.T?Moreover, ¢ o5s
under Executive Order 12674, no full-time non-career Presidential AEEE&

appointee in the Executive Branch is permitted to have any AP
outside earned income at all, during his or her federal service. of

In addition, we have enforced during the clearance process the
President's policy that full-time non-career Presidential
appointees resign any positions they hold on the boards of all ,
for-profit entities. The same is true of our clearance process ;
for members of the White House staff. |
[
{

Designated Agency Ethics Officials at each agency maintain and
review the public financial disclosure reports for officials at
each agency. These reports would provide more detailed

information about any particular employee's outside sources of {
income, outside positions, and/or arrangements for employment. '

I hope this has been helpful.

Sincerely,

C. Boyden Gray
Counsel to the President
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‘Touservant bank officials, acknowledges
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‘lan'Doody,
‘the Los Angeles office of the Customs Serv-
fce, which is a branch of the Treasury.
i puter detective work in Washington
iwas “secondary,” he says.

i - Treasury analysts, swamped by mil-
lions of currency reports, rarely produce

+ the resident agent in charge of 7

,'Ireshv leads, -according to' David Wilson, -

Enforcement Administration. As for
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Consultant’s Link
To Japan Chafes

- Several Lawmakers

By Davip WEssEL 3

Staff Reporter of THE WALL STREET JOouRNAL
- WASHINGTON-In a sign of the intensi-
fying suspicion of Japan within the Us.
government, several members of Co;

are complaining about links between the
President’s Council of Economic Advisers
and unpaid, international advisory panels

formed by Japanese government agen-

cies. 3 Ag
~Led by House Democratic Leader Rich-
ard Gephardt of Missouri, a dozen mem-

-, bers of Congress yesterday pointed to Gary

Saxonhouse, a consultant to' the councii,
Mr. Saxonhouse,
professor, is one of several academics who
advise the Research Institute of Japan's
Ministry of International Trade and Indus-
try on economic research topics.

Rep. Gephardt noted that Michael Bos-
kin, chairman of the council, has served on
a similar Japanese Finance Ministry
panel. Mr. Boskin resigned from it before
joining the administration.

In a letter to White House Counse] Boy-
den Gray, Rep..Gephardt and the others
sald they were “deeply troubled” by the
possibility that anyone was simultaneously
advising the U.S. government and foreign
governments or companies. They asked for
a list of senior officials who serve in such
“a dual capacity."

Mr. Saxonhouse said last night that he
specifically pointed out his MITI post when
he signed on with the council, and ““I was
told that neither as a matter of law or pro-
priety was there any problem with my con-
tinued membership™ on the committee. He
said it was precisely because of his con-
tacts in Japan and his knowledge of the
Japanese economy that the council asked
for advice, and he described the law-
makers' comments as “an attempt to take
me out of the policy debate."

“The MITI panel met last year for the
first time, before Mr. Saxonhouse went on
the government payroll, and isn't slated to
meet again until next year. Richard Coo-
per, a Harvard economist who sits on the
committee, said Mr. Saxonhouse's mem-
bership “should in no sense disqualify
him" from advising the
ment. -

"+ Some, including Mr. Cooper, suggest
that the controversy reflects not so much

. conflicts of interest as the growing emo-

tionalism in the U.S. over the economic
threat from Japan.

- “Saxonhouse has written some things as"

an American scholar which are not consis-
tent with the current drumbeat in some po-
litical quarters in this country, including
some congressmen,'’ Mr. Cooper said. The
conflict-of-interest issue is *a cover for
really objecting to what he has written,”
he said. ’

“Another group of lawmakers, this one
led by Rep. Helen Delich Bentley (D., Md.)
questioned Mr. Saxonhouse’s role in a let-
ter to President Bush in November.

In a response released by Rep. Bent-
ley's office yesterday, the chief White
House lobbyist, Frederick McClure, simply
thanked the lawmakers for their concern.

US. govern-

thead ‘of financial investigations for the

a University of Michigan °

joen Indictments were. brougfit earlier. . tancial

this year agalnst the alleged leaders of a
ring that purportedly moved $1.2 billion in
cocaine profits out

wellias on undercover work. They say one
Los Angeles jewelry business implicated in

LCustoms Servi(

analys

hoard intellige;
ficials concede
In response
has revived an
more bureaucr.
nancial-crimes
collect and ¢

the scheme made $25 million in cashbank ~ from

deposits’. in- only. three - months ‘without
prompting an alert from %
“If that didn't show up” on analysts’
computer screens, “what would?” asks the
DEA's Mr. Wilson. : !
Treasury officials say their compuéers

dldspottheanomaloustransacﬂonslnm :

lar-Cap roughly at the same time that the

DEA and the FBI launiched their investiga-

tions. And Charles Sim:mzen head of cur-

rency investigations at Customs, 1S, angrily

rejects the | that mountains of in-

formation have - buried - his . analysts.

“Treasury is the data’coming in

and handling it pretty well,” he says.
Even within the , ~though,

agents in the field concede that computer-

Increased Spending

On Mediine to Fight-
_Drug Abuse Is Urged

By @ WALL STREET JOURNAL Staff Reporter.

WASHINGTON-Sen. Joseph Biden .,
Del.) proposed sharply increased federal
spendingaspanofaplantospeedthere-
search and development of new medicines
to treat drug addiction. ¢

Mr. Biden, a leading spokesman for
congressional Democrats on drug issues,
outlined legislation to spend $1 billion over
the next 10 years on such medicines,
Wwhich, he said, government “has virtually
ignored' and private industry has largely
avoided. s

Only two medications for drug addiction
have received required approval from the
Food and Drug Administration, which has
taken an average of more than 16 years to
review such treatments, the senator said.
There isn’t an approved medicine specifi-
cally designed to treat cocaine addiction.

Mr. Biden recommended that the FDA_
accelerate its approval process for antf-
drug abuse medicines, as it has done for
treatments for AIDS. He also Pproposed
that Congress provide exclusive marketing
arrangements to companies that develop
medicines to treat drug abusers, as, is al-
ready done for makers of treatments for

rare diseases. The senator, who based his{| ©
repart by his staff,

proposals on a 38-page
said he would introduce bills to carry out
his plan when Congress reconvenes in Jan-
uary. . e, A o
Mr. Biden faulted the Bush administra-;
tion for “failing to meaningfully address '
the need for pharmacological treatments”
for drug addiction, a charge quickly rebut-
ted by William Bennett, the White House
drug-policy director. Congress approved
President Bush’s recommendation to dou-
ble federal spending in the field, to a total
of $40 million for the fiscal year that began
Oct. 1. Mr. Bennett called that amount
“'pretty substantial.”” .. T

The Pharmaceutical Manufacturers As-.
sociation, responding to Mr. Biden’s
charge that private companies haven't ag-
gressively developed medicines for drug
abuse, said the industry “is making a
strong effort™ to develop such medicines,
“‘despite the many challenges and prob-
ems."” !

Separately, the White House announced
that President Bush will be attending an

anti-drug summit in Cartagena, Colombta, ||

Feb. 15. Mr. Bush is expected to meet with
leaders of Colombia, Bolivia and Peru,
three of the biggest cocaine-producing
countries, to discuss ways of cutting the
supply of and demand for illegal drugs.

By a WALL STREET JOURNAL Staff Reporter
AUSTIN, Texas — Gov. William P.
Clements signed into law a revision of
the state’s $3 billion system for compen-
sating workers injured on the job.
The overhaul is meant to lessen in-
surers’ losses and cut insurance pre-
miums paid by Texas employers. Gov.
Clements had called the reform vital to
the state’s economic recovery. .
" But even the bill's backers, led by
employers and insurers, concede that
-.actual reductions in premiums and
losses are two to three years away.
Workers-compensation insurers have al-
ready won state approval for a 22% in-

crease in nrominme  Affaoar.

Texas Gov. Clements Signs Workers-Comp Overhaul

' worker can expect to receive while rais- -

ing the maximum available benefits to
$416 per week from $238. The bill also
Sets up measures to contain medical
costs and spells out reforms for the in-
surance pool created to cover employers
unable to get coverage elsewhere.
The heart of the bill—and the part
that provoked the most controversy —
creates a workers-compensation com-
mission that will hear most workers'
claims in administrative proceedings
and determine the amount of compensa-
tion from a rating system developed by
the American Medical Assoclation.
The measure discourages lawvers'

and the states.
supposed to be

. data bases—on
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niques,

“The answers were quite surpris-
ing,” said Dr. David D. Ho, who di-
rected the project. .

" Until now, scientists believed that
people with the acquired immune
deficiency syndrome had the virus

sav we mrection frequeritly’ He’
infection. g

The study and a related paper by
Dr. Robert W. Coombs and col- -~
leagues at the University of Wash-"

ington were published in yesterday’s -

New England Journal of Medicine.

NS SMMSLVUUE AINONg re-

' ‘cipients," the report concluded
dormant for years after 5« Ej :

Blood banks routinely screen do-
nations : for 8igns’of infection, and

" transmission of AIDS through blood

transfusions is now rare. But the vi-

rusis still being spread by dirty sy-
- ringes'shared among drug addicts. |
- The: résearchers estimated that &

low, some critics have questioned
whether HIV really causes AIDS.
In an accompanying editorial,
Drs. David. Baltimore and Mari B.
Feinberg of the Whitehead Institute
for Biomedical Research said- the
latest data “should dispel any linger-
ing doubts about whether HIV is'the
true culprit in AIDS" .

| Conflict claim irks

Congressional - accusations that

| Michael Boskin, President ‘Bush's

. top economic adviser, may be advis-
ing both the United States and Japan
were dismissed last night by the
White House ‘as a “crazy” “irrel-
evant” and “a cheap political shot”

House Majority Leader Richard
Gephardt and 11 other ‘Democrats

dual of advising the U,
; .ueﬁaigéo simultanepusly

providing counsel, advice or:other
services' to foreign governments,

foreign corporations or other for-

cign entities,” said the letter, which

amples that raise serious questions
about conflict of interest,

"“He's crazy. Gephardt’s a Japan-
basher, that's all,” White HousePress
Secretary Marlin . Fitzwater said

wrote to White' House C 1 C.
Boyden Gray yesterday, asking him
to investigate a possible conflict of
interest by Mr. Boskin and Gary

" Saxonhouse, a. part-time ‘senior

economist who specializes in Japan,
“We are deeply troubled by re-
. ports that senior officialg in the ad-
ministration may be serving in the

after di g the matter with Mr.
Boskin. ;

“There’s no conflict of interest.
There’s no relevance. Michael Bos-
kin resigned in December of 1988,
He's not on the advisory committee.
He has not been on the advisory’
Committee since this administration
started,” said Mr. Fitzwater, who said,

- he didn’t know if Mr. Gray would |
““investigate, ' \ i
"\ “We'llrespond toit,” he said of the
£} lettery 2 3
Mr. Bush himself chimed in *
' “briefly, responding “So what's new?” .
annsmg«.s_:m:o:um&nommn. g

when told by a reporter during a

“chance hallway meeting that the i
complaint had come from Mr. Gep-

hardt.
Mr. Boskin refused comment.

In a press release issued by the -

majority leader’s office, Mr. Gep-

hardt suggested an overlap between '

the economists’ service and nego-
tiations on the FSX fighter, foreign
investment and talks on lowering
Japanese trade barriers.

The New York Times reported
Sunday and New Technology Week
reported Nov. 13 that Mr. Boskin had

i

served before taking the administra.
tion post on the Foundation for Ad-

- vanced Information and Research,
‘an advisory ' panel to Japan’s Cab-

inet-level Ministry of Finance. Mr.
' Saxonhouse was described as cur-

rently serving on that panel and on
the Research Institute .of Interna-
tional Trade and Industry, which ad-
Vises the Ministry of International
Trade and Industry, ;

Mr. Fitzwater said, “My assump-
tion is, Gephardt read the paper and

;. said ‘Here’s the chance to take a

cheap political shot’ »

The press secretary said he didn't
know whether Mr. Saxonhouse has
resigned from the ¢ ittees and
said his White House post is part
time. A congressional staff member
described Mr. Saxonhouse as the

‘leading specialist on Japan in the

Council of Economic Advisers,

which is :gnnn. by Mr. Boskin.

TV Marti test del

.C. - mkkm: McConagha

WASHINGTON TIMES

The beginning of a testing phase
for TV Marti has been postponed un-
til late January because of difficulty
in developing the airborne equip-
ment that will beam the first uncen-
sored television images into Cuba in
30 years,

Instead of the startup tentatively
planned for November, officials in
charge of the technically innovative
United States Information Agency
Project expect the 90-day test will
begin transmission in about  six
weeks.

* A US. official close to the project

said the delay is a result of design,
- testing and production problenis in ;

development of the technical sys-
tems. “Things took a little bjt lohger.
than we thought,” he said.

“As you can imagine, it is a rel-
atively unique system,” added the of-
ficial who asked not to be identified.
“It takes a while to get all the bugs
ironed out”

The test involves sending a signal

by satellite from Washington to a sat- B

ellite receiver on Cudjoe Key off the
coast of Florida. The receiver will

_beam the signal by microwave to a

12/i4(5 5 4

| o of e, o i -

balloon 10,000 feet over the key.
The balloon, known asan aerostat,
will carry a receiver, transmitter
and antenna that will direct the pro-
gramming more than 100 miles to

Havana to add’ television to the !

24-hour broadcasts of Radio Marti,
The aerostat, about the size of the
Goodyear blimp, is on loan from the

Air Force. In effect, it will function.

s a television tower, which would
have been environmentally difficult
to build on the key.

An official of a Cuban-American
organization added, “As far as we are
concerned the delay is entirely tech-

._,Eg_.d.ﬁ.n_m&an::f.:u lop-

ayed until next month

~_ Cuba could try to jam the United

States transmission to Cuba or inter-
fere with domestic broadcasts by

US. radio and TV stations, A US!

official, however; said he is confident
of reaching Havana with a clear sig-
nal.

Advocates of TV Marti are anx-
ious to get the test phase into opera-
tion in the hope that telecasts of
events in Eastern Europe will speed
change in Cuba, which has been
standing outside the recent tides in
‘the communist world.

In providing for the test, Congress | -]

required that the results of the
90-day experiment be evaluated and

ing innovative technology.

“There are the usual jitters in the '

State Department about retaliation
from [Cuban dictator Fidel] Castro.
TV Marti will make it difficuit for

him and nobody knows-what form it?'

[the retaliation] will take.. But the
White House is very committed.”
Last April, Carlos Rafael Rodri-
8uez, Cuba’s vice president, warned
that his country would take “all ap-
propriate measures” against TV
Marti. He said US. officials knew

.Havana had the means torepel a“re-

actionary attack”

d to Presid Bush, who

. pr
* will decide whether TV Marti will go

forward with full-time broadcast-
ing.
In the testing period, three hours
of Spanish-language news, public af-
fairs and entertainment programs
will beamed daily to the 1 million to
2 million Soviet-made television sets
in Cuba, i "
Radio Marti began broadcasting
in 198S. Congress approved the ini-
tial phase of TV Marti in 1988. The
test was funded at $7.5 million. The
budget for a year’s operation is set
for $16 million,
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WHITE HOUSE REACHES AGREEMENT WITH BRAZIL TO WRAP UP STEEL TALKS

U.S. officials last week concluded a steel trade agreement with Brazil, the last country not to have
reached an agreement with the U.S. on the amount of steel trade that will be allowed into the country
until March 31, 1992. Under the agreement just reached, Brazil would get an initial 1.8% share of the U.S.
market. It would be increased to a 2.1% share in 1991, according to informed sources. .

Brazil also signed onto a steel agreement to limit subsidies and market barriers that distort steel
trade. Similar agreements were also reached with the other countries who signed so-called voluntary !
restraint agreements. The Brazilian source said that signing onto such a consensus agreement was much
more difficult for Brazil than for most countries since it had to promise to tear down a variety of
industry assistance programs. He pointed out that these assistance programs are sanctioned by exceptions
to rules of the General Agreement on Tariffs & Trade.

HOUSE MEMBERS ASK BUSH TO PROBE CEA ADVISOR’S LINKS TO JAPAN

Lawmakers late last month requested President Bush to begin an investigation of into alleged ties
between the Council of Economic Advisors and the Japanese government, according to informed sources. On
Nov. 21, eight House members wrote to President Bush requesting an investigation of alleged Japanese
government ties to 8 CEA Japanese economic issues specialist, Gary Saxonhouse. The letter says that
lawmakers are concerned that Saxonhouse may have acted against U.S. trade interests because of his ties
to a research institute funded by the Japanese government.

Saxonhouse, also an economics professor at the University of Michigan, is under congressional scrutiny
for his role as an unpaid adviser 10 an economic research institute, called the Research Institute of
International Trade & Industry, which is funded by Japan's Ministry of International Trade & Industry. The

advisory board that Saxonhouse sits on meets once every two years.

Saxonhouse is a consultant to CEA, advising it on Japanese economic issues. One of Saxonhouse’s
primary functions at the CEA is to review and critique U.S. agency position papers on Japanese trade
issues, including those addressed in the so-called Structural Impediments Initiative (SII) and in the Super
301 talks. In the SII talks, the U.S. is attempting to remove structural market-access barriers that arise
from that country’s business and cultural practices. The Super 301 talks are aimed at removing specific
barriers that hinder U.S. access to Japan's market for forest products, satellites and supercomputers.

Saxonhouse participated in numerous staff-level and high-level interagency meetings where U.S.
positions on these issues were being formulated, and he often criticized some agencies’ position papers as
"100 critical of Japan,” said one Administration critic of Saxonhouse. "[He] was very critical of the U.s.
government position [on Japan],” he said. But another Administration source said that Saxonhouse’s views
and positions were not out of step with the "normal CEA biases and perspectives.”

The eight congressmen expressed their "deep concern” to Bush about Saxonhouse’s contacts with Japan.
"We are writing to ask you to look into this matter because of our deep concern over the United States
losing the race in the high technology field to Japan,” the congressmen told Bush in the letter.

The congressmen, led by Rep. Helen Delich Bentley (R-MD), wrote the letter partly in response (o
recent reports that the Administration was considering cutting funding to high-technology research
ventures that would aid such areas as high definition television and semiconductor manufacturing.
According to a CEA source, Saxonhouse’s functions with CEA did not entitle him to participate in policy
decisions affecting the government's role in aiding the high-technology sector. The congressional letter was
sparked by an article in New Technology Week, a Washington newsletter.

There is some dispute over what Saxonhouse’s position is with CEA. Saxonhouse advises the CEA part
time on Japanese economic issues, yet he is referred to as a senior staff economist on a government list
of members of the staff-level interagency Section 301 Committee. CEA sources said Saxonhouse is not a
senior staff economist with them but instead a consultant. Despite his membership with this interagency
group, which is where the interagency process begins on trade issues, Saxonhouse has never sat in on a
meeting of that committee, said a CEA source. But he has participated in other, higher-level interagency
meetings, such as the Trade Policy Staff Committee and the Trade Policy Review Group, according to
sources. All of these groups, which are chaired by officers of the U.S. Trade Representative, are charged
with unifying an Administration position on foreign trade issues. "
CEA ethics officers did not object to Saxonhouse’s affiliation with the Japanese research group when
he came on to the council’s staff as a consultant in August, the CEA sources said. Further, Saxonhouse's
expected term as a CEA consultant is apparently short-term, possibly less than one year, the sources said.
If this is so, it would be unlikely that there would be a meeting of the Japanese advisory board on which
Saxonhouse sits during his tenure with CEA, one CEA source said.
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Defense cuts put at $10-billion
FY-91 BUDGET MAY SLASH $18-BILLION IN DOMESTIC PROGRAMS; $8-BILLION FROM MEDICARE

President Bush’s FY-91 budget may seek to cut as much as $18-billion from non-defense discretionary
spending with many programs being held at the FY-90 nominal level, according to informed sources. In
addition, the Administration may seek as much as $8-billion in savings from the Medicare program at the
same ume the White House calls for a major reform of the Medicare system in an effort to slow spending
growth. The White House is also eyeing around $10-billion in defense spending cuts in FY-91 as part of
the Administration’s announced reduction in defense spending, sources say.

The figures are preliminary and have not yet been signed off by Budget Director Richard Darman,

continued on page 7

While favering gasoline tax hike, income surtax
PANETTA: DEMOCRATS TO SEEK 33% TOP TAX RATE IF BUSH WANTS CAPITAL GAINS CUT

House Budget Committee Chairman Leon Panetta (D-CA) this week said the Democratic Leadership
likely would seek a 33% top individual income tax rate for FY-91 if President Bush presses for a cut in
the capital gains tax. In addition, Panetta said he would favor "some form of energy taxes" that would
include an increase in the federal gasoline excise tax along with an oil import fee. Panetta also said he
favors a temporary income "surtax" with the money being applied to deficit reduction. Panetta made his
remarks to reporters after speaking at an American Enterprise Institute meeting on the FY-91 budget. All

continued on page 7

EX-OMB CHIEF: ANNOUNCED DEFENSE CUTBACKS MAY MAKE IT HARDER TO RESIST TAX HIKE

President Bush may have made it more difficult to resist tax increases in FY-91 because he has
created a "crisis of heightened expectations” of resources being available for domestic spending by
announcing sharp cutbacks in defense spending over the next five years, said former Budget Director
James C. Miller. In an exclusive interview with Inside the White House, Miller said that the Bush
Administration’s announcement of a dramatic decline in defense spending has been "a real tragedy for the
Administration and those of us who want to hold the line on taxes" because lawmakers may seek (o use
the money from the defense cutback to increase social spending. The problem, Miller said, is that the level
of cutbacks announced by the Administration likely would not be enough either for deficit reduction or

continued on page 6

Svystemic changes to procurement poiicy envisioned
BUSH NOT EXPECTED TO VEER SHARPLY FROM CURRENT DEFENSE POSTURE TO CUT BUDGET

President Busi’s next five-year defense plan is not expected to dramatically shift U.S. defense policy
to a grealer reliance on strategic weapons and away from conventional forces as has been widely
speculated, according to sources familiar with early discussions inside the White House and the Pentagon
on how to manage as much as $180-billion in defense spending reductions. Instead, the Defense Dept
expects 1o dramatically overhaul the way the Pentagon buys weapons and manages weapons programs (o
make up a large part of the $180-billion in savings envisioned over the next five-years, a top official told
Inside the White House last week. The planned changes to the Pentagon weapons purchasing system would

Special Report

Defense & The Economy

« ECONOMIC IMPACT OF DEFENSE BUDGET CUTS TO BE MINIMAL

* REAL GNP TO SLOW SLIGHTLY WITH DEFENSE CUTS

» DEFENSE, SPACE INDUSTRIES WILL HAVE TO RESTRUCTURE

« HOUSEHOLD APPLIANCES, AUTOS, SEE MAJOR GROWTH BY 2000

« STEEL, PRIMARY METAL SECTOR GROWTH TO IMPROVE IN LATE '90s
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nor during the news conierence was
there any disclosure of Mr. Eberle’s
relationship with Nissan.

Mr. Eberle said in an interview
that he worked on the project “‘in my
own capacity as a C.E.D. trustee”
and that he was among those taking
the hardest ling,on Japan. He said
everyone on the committee “knew of

my relationship with Nissan.” He .

also said that “because there is this
anti-Japanese feeling building, things
like this tend to get distorted.”

Despite these anti-Japanese senti-
ments, Japanese companies have nu-
merous employees, customers and
suppliers in the United States and
have been able to mobilize them to
help influence Washington.

This “market power’’ or ‘‘leverage
lobbying” was a factor in the soften-
ing of the Toshiba sanctions. Toshiba
brought to Capitol Hill executives of
many of the smaller American com-
panies that ‘make data processors,

QUESTIONS ON CAPITOL HILL

1D UWPIILE vasass rve=—- z i

doing. Some legislators and academic
analysts believe the United States
suffers from the lack of foreign eco-
nomic policy goals. Although there is
growing recognition that the nation’s
future will be determined by how it
fares in global economic competition,

. economic concerns are regularly be-

ing subordinated to military and po-
litical objectives.

But in Japan, the goals of industry
and Government are closely aligned,
and the country appears to have a
cohesive strategy of accumulating
the bulk of high-paying, high-knowl-
edge jobs of the next century, which is
evident in its actions of the last de-
cade and the instructions that go out
to its army of Washington lobbyists.

«The lack of policy objectives,”
said Robert C. Angel of the University
of South Carolina, ‘‘has helped Japan
manage the United States to achieve
maximum benefits for Japan:” [ |

EG52

I Name
Address

State Zip _

city . ————————

.Home Phoné' Bus

ﬁ interest income for semi-annual payout after expenses divided by the public offering price

ges in interest income, public offering price, frequency of payout, and amount invested.

ds in the Trust portfolio after expenses and charges. In contrast to estimated current return,

jonds in the trust.
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GETHER with a number
of other American econ-
mists, Gary R. Saxon-

house serves on the advisory
board of an economic research
institute financed by Japan’s
Ministry of International Trade
and Industry, buthe alsois a
part-time economiston
the President’s Council of Eco-
nomic Advisers and its chief Ja-
pan expert. _

The position in Japan is un-
paid, and the board meets only
once every two years. Still the
linkage has stirred ques-
tions on Capitol Hill.

Eight members of the House,
led by Helen Delich Bentley, Re-
publican of Maryland, recently
called for a White House
investigation. “Itis difficult to
understand how any U.S. Gov-
ernment economist, making
critical decisions on the '
future of this country, could par-
ticipate as an adviser to any for-
‘eign government or foreign
agency,” they wrote. They said
they were acting out of *‘our
deep concern over the United
States losing the race in the
high-technology field to Japan.”

The White House dismissed
the complaint; noting, according
to one official, that Mr. Saxon-
‘house's membership was “irrel-
evant” because of the infre-

board. Mr. Saxonhquse is also a
professor of economics at the
University of Michigan.

The chairman of the Council

quent meetings of the Japanese

of Economic Advisers, Michael
J. Boskin, had been on a similar
board of an institute financed by
the Japanese Ministry of Fi-
nance. To avoid a possible con-
flict of interest, he resigned be-
fore joining the Bush
Administration. But as a part-
time employee of the council,
Mr. Saxonhouse is not covered
by White House ethics
rules, according to a council
spokesman, Steve Landfeld.
Noting his 20-year back-
ground as a student of the Japa-
nese economy, Mr. Saxon-
house said that in the course of
his research he had developed
associations with many Japa-

~ nese scholars and Gov-

ernment officials. “ltis precisely
because of these associations,
my detailed knowledge of the
Japanese economy, and-
my well-known and distinctive
views on U.S.-Japanese rela-
tions that the Council of Eco-
nomic Advisers sought
to have me serve as a consult-
ant with them,” he said.
Mr. Saxonhouse has pub-
“lished widely quoted studies
concluding that Japan is not
protectionist. While To-
kyo may tinker heavily with
trade, the net impact on flows,
he contends, is light. Japan's
low level of imports, he argues,
‘reflects such forces as-
economies of scale, distances
from industrial competitors and
a natural dependence onim-
ported raw materials..
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Saxpnhouse ia also s member of the 22-person
of the Research Institute of International Trade as
H conducts research for and is findnced primarily
latry of International Trade and Indusfry. This
meets svery two years, Its membership currently
X Japinese scademics and sixteen from other countries,
from V.. campyses. Its members recelve nos
ut are reimbursed for the sctual expenses connected
?u. The responsibility
Board is to identify appropriats academic toplcs
The Research Institute is directed by a college
orks for the Institute on a part-time bases, Its
is conducted primarily by members of the Japanese
ity slong with some government officials who are
Institute for temporery periods.
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ional judgment, Professer Saxonhouse's activity
not violate this eclause. He does not hold an

it or Trust™ in the United States government, and
service on the Research Institute's Advisory
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Board does not ponstitute a “"present, emolumant, Office, or
Title...from any King, Prince, or forelgn State.”

“Office of Profit or Trust”

The term "Pfflca" is not defined in the U.5, Constitution, but

the word weas clearly selected to refer to & subcategory of
personnel and was not intendud to cover al) peesons who work

for the federal goVernment ham in any capascity, The ism teyrm "Off{ce"
refera to an slement of the povarsign authoxity of a government--an
"offieer" im a perpon who can speak for a goverament or ast on ita behalf,
4n "0ffice" must bp ereated by a m statute, and the process of eppointment
& must be identifipd in the statute that establishes tha 0ffiee. The temm
olearly does not opver a part-time sonaultant,

The U.8. Bupreme Court has dealt with this texm in geveral omsges,
and its treatment b the temm indicates without doubt that Profeancz
Saxonhouse doss not held an"Office.” ME In Unitsd States v. Garm '

99 J.B. H0B (1879) & surgeon appointed by the U.B. Commissioner o

Penaions was indioted under a statute muskblobfidr prohibiting sxtortion

by any "offieer" of the United States. The Buprems Court recognived that
the term "offi{cer"| was meant m to bs a limiting one and that if the statute
had been "designed| for others than & officars po dafined by the Cons tution,
worde to that effept would be used, as servant, agent, persen im the gerviog
or empioymant of the Covernmant..." 99 U.8. at 910; emphasis added., The
Court want on to shy that the texm "officer" "ambrases the ides of tenure,
duration, emelumenk and dutiss,”" whioh aze "eontinuing and permanent."

1d. at 511%12, Dri, S Germaine's relation to the U.B. government did not
meat that definitipn, and the Court zuled that he could not be indioted under
the statute, Hias duties were to make periodic examination ¢f pensionara and
to advise the Commfssioner about theis health, "Hy s but an agent of

the ocomsissioner, appointed by him and remevable by him at his pleasure,

to prosure informatisen needed ts aid in his performanos of him own

effioial dutiasm," &4, 8t 512, & This sentence is also a good summary

of Professor Sexonhouse's relationship {o the Council of Zoonomic Advisers.

The Supreme Court alac had to interpret this term in Metomlf & Eddy
vy Mitehell, 269 U.8, # %14 (1926), & ocase ook involving a federal stztute
that exsmpted from a federal tex "officers and employees" of the federal
and gtate government, Maetealf x & Hddy were consulting engineers who
adviaed loeal governmenis regarding water gupply aend
sewage diaposal sysiems, Justice Stone's opinion for the Court drew
language from the Dermaine opinion to conclude that these oconsultanis
were not "officers because their relationship with the governments was net
fixed by law in terms of tenure, duration, emeluments and duties, 269
U.5., al 520, The ppinien went on to conclude that these consmultants ware
not even'"employaea," but rathey were "indepandent soptractors":
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In each ingtance the performance of their contract involved the

use of Jﬂdgment and discretion on their part and they were

required Yo war their beat professional skill to bring adbout the
deglred gesult. This permitted to them liberty of action whioh
exoludes |the idea that control or right of centrol by the employer
which characterizes the relation of employer and employee and
differentiates the employee or servant fyom the {ndependent contractor.

Id. at 521, This| 4= once again an apt e description of Professox
Saxonhoused zelatipnship with the Council of Economic Advigers, strongly
reinforoing the coholusion that he does not mmid. hold an "Office.d

He is primarily a Professor of # Eoonomica st the Upiveraity of Michigan
who is serving as & pext-time consultant as nesded for the Council of
Eoonomic Advisera,

L1
3

resent, emolument, Office, or Title of any kind whatever frem
Prinos, or foreign Siate.

Professor |Saxonhouse's membership on the Advisory Brard of the
Heseaxch Ipstitute |for Inteérnational Trade and Ipdustyry also does not
‘vigolate thie part ¢f Article I, section 9, clause 8, He receives no
compensation for hils mertiges other than actual expensss mewmem oconnected
with attendanoce at biannual meetings. He holds no "Office" in the Inatitute
nor dees he hold any "Title." The latter term is primarily deaigned to
prohibit Titles of Nobility as is clear from the first phrase in thias clause,

‘ Pinully, the Reseoarch JIpatitute is esteblished as an independent
scademio body shim dpsigned to give independent advice 1o Japan's Minilstry

of International Trpde and Industry. As mentioned sbove, it is direoted

by a college profespor who worke for the Inmstitute on a part-iime basts,

and its work is donp primarily by members of the Japanese aoadsmic community,
Although it receives funds from the Japanese govermment, it is independent
in g® purpose and structure and should not be viewed as a mere agent of the
Japanese government) Bee, e.g., 62 Op, Comptrolder General 432 (1987). -

B HRREERRER

: axonhouse le a highly regarded member of & styong
Bsmmankamel Economi¢s Depariment in & major V.8, university. His reasazch

'p trade and invesatment policies and hia independent

poademic views mme gre clearly of interest and lmportance 4o the declaions

" faeing our nation in the currxent era, It is appropriate for a U.s.

" governmentel entity |to seek his advice,sd a part-time oonsultant, dut he

cannot be viewed as lan "officer" of the Upnited States or as e person helding
n "Office of Profit or Trumt" because he cannot speak or act for the United

"~ btates, In additior, he is not remsssednimpiamg row recelving any H
- Yymugy "present, emolument, Office, or Title of any kind whatever

from sny King, Prinde, or foreign State."

- & Thank you for your consideration of thias analyeie. Please let us
~ know if we cen provide any further information on this wwdiepk sudbjeot.

———— v e A
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Final RESPONSE TO GEPHARDT LETTER

Dear

This is in response to your recent letter (co-signed by 11 of
your colleagues) in which you expressed concern about possible
ties between Administration officials and advisory groups
associated with foreign governments.

Your letter specifically inquired about the relationship between
Council of Economic Advisors Chairman Michael J. Boskin and
Council economic expert Gary R. Saxonhouse to boards associated
with Japan's Ministries of Finance and International Trade and
Industry. Perhaps the individual who drafted your letter was not
aware that -- as recently reported by the New York Times -- that
last December, before assuming his government position, Chairman
Boskin resigned his membership from the International Associates
Club of the Institute of Fiscal and Monetary Policy of the
Ministry of Finance. This institute is a research group, not an
advisory or policy board, and Dr. Boskin received no compensation
from the Institute.

As to Professor Saxonhouse, he is an economic expert working for
the Council on a part-time, intermittent basis. He has worked
for the Council two to three days each week, and has no
prearranged schedule. While working for the Council, Professor
Saxonhouse has continued to teach at the University of Michigan.
Professor Saxonhouse is not a Presidential appointee and has no
responsibility for setting policy; all policy recommendations are
the responsibility of the Council Chairman and other two Council
members.

During the clearance process for his employment (prior to his
beginning work for the Council), Professor Saxonhouse disclosed
his affiliation with an advisory board to the Research Institute
of International Trade and Industry (RITI), which is
institutionally distinct from but financed by Japan's Ministry of
International Trade and Industry. RITI encourages basic,
theoretical, and empirical research by Japanese and other
researchers and publishes, in English and Japanese, a discussion
paper series. The sole function of the RITI advisory board
consists of helping RITI's director to identify promising areas
of economic research of an academic nature.

Professor Saxonhouse's advisory affiliation with RITI is unpaid,
does not involve policy-making, and, in any case, has not and
will not require any activity whatsoever during Professor
Saxonhouse's Federal employment. In fact, the advisory board,
which is made up of 22 economists from around the world, meets
only once every two years. His interaction -- prior to joining



the CEA -- with the Institute consisted of: commenting, at a
public research conference, on a research paper presented by
another economist; advising RITI on promising areas of economic
research; and presentation, at a public conference, of a
technical econometric paper. The board met last before Professor
Saxonhouse assumed his current position with the CEA and will not
meet again until 1991, well after his work for the CEA will be
completed. (Professor Saxonhouse will complete the work he had
agreed to perform for CEA, including his contributions to the
annual report, during January.)

In view of the fact that Professor Saxonhouse would have no
dealings with the Japanese government during his work on the CEA
staff, his minimal dealings with RITI after his CEA work is
completed, and the non-policy-making nature of his CEA duties,
CEA made the determination that no conflict of interest was posed
by his continued affiliation with the RITI board. CEA stands by
that determination, and on the basis of the facts presented to
me, I have no reason to doubt the determination.

In considering this whole issue, it is important to recognize
that Professor Saxonhouse is considered by many to be America's
leading academic expert on the Japanese economy. The fact of his
having provided past advice that may have in some way benefited
Japan should not be cause to deny this country the benefit of his
unique expertise. Indeed, many United States research agencies
themselves encourage and/or fund joint cooperative research
efforts involving the United States and Japan. The CEA depends
for its success on its ability to hire from among the top
economic talent in the United States. If all scholars who have
previously provided advice to other countries were to be excluded
from the pool of available talent, the CEA would be sorely
handicapped.

Finally, you requested information about whether any senior level
Administration officials serve in any unpaid or paid capacity for
a foreign government, foreign-owned company, or foreign entity.
There is no central repository for such information in the
Executive Branch. You should be aware, however, that all
Presidential appointees have been screened during the clearance
process with a view toward ensuring that any outside affiliations
are consistent with the full and proper performance of their
duties.

Moreover, under Executive Order 12674, no full-time non-career
Presidential appointee in the Executive Branch is permitted to
have any outside earned income at all, during his or her federal
service. In addition, we have enforced during the clearance
process the President's general policy that full-time non-career
Presidential appointees resign any positions they hold on the
boards of all for-profit entities. The same is true of our



clearance process for members of the White House staff. Each
Executive Branch employee is also subject to 18 U.S.C. 208, which
prohibits the employee from acting personally and substantially
in any matter in which the employee, his or spouse or minor
child, or an entity in which the employee serves as officer,
director, trustee or employee, has a financial interest.

By contrast, as a matter of interest, Members of Congress and
congressional staff are subject to far fewer restrictions than in
the Executive Branch and have been much more free to accept
outside earnings, honoraria and travel expenses from foreign
sources.

In any event, Designated Agency Ethics Officials at each agency
(and not the White House or the White House Counsel's Office)
maintain and review the public financial disclosure reports for
officials at each agency. These reports would provide more
detailed information about any particular employee's outside
sources of income, outside positions, and/or arrangements for
employment.

I hope this has been helpful.

Sincerely,

C. Boyden Gray
Counsel to the President
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December 28, 1988

Dr. Shuzo Nakamura

Institute of Fiscal & Monetary Policy

Ministry of Finance

3-1-1 Kasumigaseki, Chiyoda-ku

Tokyo 100 Japan

Dear Dr, Nakamura;:

Due to my new assignment on the Council of Economic Advisers, I must resign
from all advisory committees, commisgions, boards, etc. Therefore, I am
hereby resigning from your International Assoclate Members Club.

Best wishes for continued success.

Sincerely,

Michael J. Boskin

MIB:rr
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Three Japanese Firms
Vying For Perkin-Elmer

Fram the Editors of The Enorgy Deily and Dofanza Waek

Three Japanese companies are attempting to ourbid each other in the
competition to snare Perkin-Elmer Corp,'s semiconductor manufactur-
ing equipment divisions Perkin-Elmer is one of two remaining LI.S.
manufacturers of step and repeat X-ray lithography technology.

Canon, Nikon and Matsushita are aggressively seeking to land Per-
kin-Elmer, government sources told New Technology Week. The sale
of tha division could take place as carly as the next few weeks if ap-
proved by U.5. officials. . ' ;

{'Let me make this very clear, I am opposedto {Perkin-Elmer’s sale

of Sematech. , , .
In congressional testimony last week, Noycs blasted Perkin.-Elmer's

management and said that its value has accrued rapidly because of -
government research activity. The U.S, government has flooded Per-
Kin-Elmer with milliions of dollars in start-up funds in recent vears to
helpkimroducc the next generation of lithography equipment to the
market,

“If management wants to sell to a non-U.S. company, we ought 10
{Centinuad on page 12)

Moynihan Mourns Maglev’s Fate

BY RICHARD MCCORMACK

- beaten badly. *'You're all going to
The effors 1o creale 8 magnetic  |oge," Moynihan sald. Maglev rep-
15"“311011 industry fin the “S"Ed resents ' very nice special cage of &
tates ‘“are going to fail,” says Sen. enaralized case, W i«
Daniel P. Moynthan (D-N.Y,), the ?ur:persiiﬂ‘.‘ e ll:.y wm Bt 2l
technology’s champion. ‘‘Japan ) ot i
and Germany will wipe us out in Germany and Japan gained their
NS - = X
Speaking t u igh- turned to e GUNDE WODQ YYEw 1
4 g10 2 group of bigh-speed Moynihan pontificated. They didn't

rail industrialists last Thuraday, \
Moynihan's views were interpreted have in place an infrastructure of
fCsnrinuay on pags 12)

as a rallying ery, a helf-time tirade
Outrage Expressod Over Saxonhouse

Seniar-laval govarnmaent officials invalved in technology iesues are expressing
dlsmay over ihe discovery that a canior staff econamist on the Yvhite House

Economle Policy Council is also & member of an advisory board to Japan's Min- .

istry of International Trade and industry. ¢

Gary Saxenhousze, ataff economist 10 the Council un Economic Advieors’
Chairrman Michael Boskin, itz on the advisory board for MiTI's Research Instl-
tute (MITI/RI), Saxenhouge, who is rasponsible for U.S. policy racommendations
regar:’ﬂﬁi.l!pan, 13 1518C as a board momber of the Researsh Inetituta’a 1989 di-
ractory. He is one of 22 directors, seven o whom are American,

U.8. gavernment sources question the former University of Mighigan profas-
sor's Invelvameant with both governments and bellevs it is a direct conflict, Sax-
anhouse aauld nat ba reached for comment. The informatien is expected to be-
come public this wesk as news of the apparent canfllet of intarest is jeaked to

tho U.8, press, —LUCY REILLY

to a foreign corpotation],’” sald Robert'Noyce, chief executive officer |-

from a coach of a team that i¢ being .
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DRAFT; December 14, 1989

Dear

This responds to your letter to me regarding possible ties
between Administration officials and advisory groups associated
with foreign governments. I am sending a similar response to
each of the co-signers of your letter.

Your letter specifically inquired about the relationship between
Council of Economic Advisors Chairman Michael J. Boskin and
Council consultant Gary R. Saxonhouse to boards associated with
Japan's Ministries of Finance and International Trade and
Industry. Perhaps the individual who drafted your letter was not
aware -- as already publicly reported by the New York Times in a
recent article -- that last December, before assuming his
government position, Chairman Boskin resigned from his position
as an associate member of an advisory group to the Institute of
Fiscal and Monetary Policy of the Ministry of Finance.

As to Professor Saxonhouse, he is a part-time staff economist for
the Council, who works two to three days a week. He has no
responsibility for setting policy; all policy recommendations are
the responsibility of the Council Chairman and other two Council
members.

During the clearance process for his appointment, Professor
Saxonhcuse disclosed his affiliation with an advisory board to
the Research Institute of International Trade and Industry
(RITI), which is separate from but financed by Japan's Ministry
of International Trade and Industry. RITI encourages academic
research by Japanese and other researchers and publishes, in
English and Japanese, a discussion paper series.

Professor Saxonhouse's advisory affiliation is unpaid, does not

involve policy-making, and does not require any activity

whatsoever during Professor Saxonhouse's Federal employment. In

fact, the advisory board, which is made up of 22 economic

researchers from a range of countries, meets only once every two

years. It met last before Professor Saxonhouse assumed his

current position with the CEA and will not meet agal unt;l 1991y i +

when his work for the CEA will be completed. His werk feor tHat ’“'bfx%'@
Imk”* beard include# such matters as: commenting, at a public research ?S;i“

conference, on a research paper presented by another economist; .

advising the director of RITI (a professor at a Japanese

university) on promising areas of economic research gnd r

presentation, at a public conference, of a“pHper on—eéenometlc

analysis=of~trade—structire.

In view of the minimal nature of Professor Saxonhouse's dealings



with the Japanese government and the non-policy-making nature of
his CEA duties, CEA made the determination that no conflict of
interest was posed by his continued affiliation with the RITI
board. CEA stands by that determination, and on the basis of the
facts presented to me, I have no reason to doubt the
determination.

In considering this whole issue, it is important to recognize Eﬁa
that Professor Saxonhouse is considered by many to be America's \
leading academic expert on the Japanese economy. The fact of his
having provided past advice that may have in some way benefited
Japan should not be cause to deny this country the benefit of his
unique expertise. Indeed, many United States research agencies
themselves encourage and/or fund joint cooperative research
efforts involving the United States and Japan. The CEA depends
for its success on its ability to hire from among the top
economic talent in the United States. If all scholars who have
previously provided advice to other countries were to be excluded
from the pool of available talent, I fear the CEA would be sorely
handicapped.

Finally, you requested information about whether any senior level
Administration officials serve in any unpaid or paid capacity for
a foreign government, foreign-owned company, or foreign entity.
There is no central repository for such information in the
Executive Branch. You should be aware, however, that all
Presidential appointees have been screened during the clearance
process to ensure that any outside affiliations are consistent
with the full and proper performance of their duties.

Moreover, under Executive Order 12674, no full-time non-career
Presidential appointee in the Executive Branch is permitted to
have any outside earned income at all, during his or her federal
service. In addition, we have enforced during the clearance
process the President's policy that full-time non-career
Presidential appointees resign any positions they hold on the
boards of all for-profit entities. The same is true of our
clearance process for members of the White House staff. Each
Executive Branch employee is also subject to 18 U.S.C. 208, which
prohibits the employee from acting personally and substantially
in any matter in which the employee, his/her spouse or minor
child, or an entity in which the employee serves as officer,
director, trustee or employee, has a financial interest.

By contrast, Members of Congress and congressional staff are
subject to far fewer restrictions than in the Executive Branch
and have been much more free to accept outside earnings,
honoraria and travel expenses from foreign sources. In view of
the divergent rules between the two branches, we have difficulty
understanding your level of concern about the possible
affiliations with foreign interests of individuals serving in the



Executive Branch.

In any event, Designated Agency Ethics Officials at each agency
maintain and review the public financial disclosure reports for
officials at each agency. These reports would provide more
detailed information about any particular employee's outside
sources of income, outside positions, and/or arrangements for
employment.

I hope this has been helpful.

Sincerely,

C. Boyden Gray
Counsel to the President
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Dear

This responds to your letter to me regarding possible ties
between Administration officials and advisory groups associated
with foreign governments. I am sending a similar response to
each of the co-signers of your letter.

Your letter specifically inquired about the relationship between
Council of Economic Advisors Chairman Michael J. Boskin and
Council consultant Gary R. Saxonhouse to boards associated with
Japan's Ministries of Finance and International Trade and
Industry. Perhaps the individual who drafted your letter was not
aware =-- as already publicly reported by the New York Times in a
recent article -- that last December, before assuming his
government position, Chairman Boskin resigned from his position
as an associate member of an advisory group to the Institute of
Fiscal and Monetary Policy of the Ministry of Finance.

As to Professor Saxonhouse, he is a part-time staff economist for
the Council, who works two to three days a week. He has no
responsibility for setting policy; all policy recommendations are
the responsibility of the Council Chairman and other two Council
members.

During the clearance process for his appointment, Professor
Saxonhouse disclosed his affiliation with an advisory board to
the Research Institute of International Trade and Industry
(RITI), which is separate from but financed by Japan's Ministry
of International Trade and Industry. RITI encourages academic
research by Japanese and other researchers and publishes, in
English and Japanese, a discussion paper series.

Professor Saxonhouse's advisory affiliation is unpaid, does not
involve policy-making, and does not require any activity
whatsoever during Professor Saxonhouse's Federal employment. In
fact, the advisory board, which is made up of 22 economic
researchers from a range of countries, meets only once every two
years. It met last before Professor Saxonhouse assumed his
current position with the CEA and will not meet again until 1991,
when his work for the CEA will be completed. His work for that
board includes such matters as: commenting, at a public research
conference, on a research paper presented by another economist;
advising the director of RITI (a professor at a Japanese
university) on promising areas of economic research; and
presentation, at a public conference, of a paper on econometic
analysis of trade structure.

In view of the minimal nature of Professor Saxonhouse's dealings



with the Japanese government and the non-policy-making nature of
his CEA duties, CEA made the determination that no conflict of
interest was posed by his continued affiliation with the RITI
board. CEA stands by that determination, and on the basis of the
facts presented to me, I have no reason to doubt the
determination.

In considering this whole issue, it is important to recognize the
that Professor Saxonhouse is considered by many to be America's
leading academic expert on the Japanese economy. The fact of his
having provided past advice that may have in some way benefited
Japan should not be cause to deny this country the benefit of his
unique expertise. Indeed, many United States research agencies
themselves encourage and/or fund joint cooperative research
efforts involving the United States and Japan. The CEA depends
for its success on its ability to hire from among the top
economic talent in the United States. If all scholars who have
previously provided advice to other countries were to be excluded
from the pool of available talent, I fear the CEA would be sorely
handicapped.

Finally, you requested information about whether any senior level
Administration officials serve in any unpaid or paid capacity for
a foreign government, foreign-owned company, or foreign entity.
There is no central repository for such information in the
Executive Branch. You should be aware, however, that all
Presidential appointees have been screened during the clearance
process to ensure that any outside affiliations are consistent
with the full and proper performance of their duties.

Moreover, under Executive Order 12674, no full-time non-career
Presidential appointee in the Executive Branch is permitted to
have any outside earned income at all, during his or her federal
service. In addition, we have enforced during the clearance
process the President's policy that full-time non-career
Presidential appointees resign any positions they hold on the
boards of all for-profit entities. The same is true of our
clearance process for members of the White House staff. Each
Executive Branch employee is also subject to 18 U.S.C. 208, which
prohibits the employee from acting personally and substantially
in any matter in which the employee, his/her spouse or minor
child, or an entity in which the employee serves as officer,
director, trustee or employee, has a financial interest.

By contrast, Members of Congress and congressional staff are
subject to far fewer restrictions than in the Executive Branch
and have been much more free to accept outside earnings,
honoraria and travel expenses from foreign sources. In view of
the divergent rules between the two branches, we have difficulty
understanding your level of concern about the possible
affiliations with foreign interests of individuals serving in the



Executive Branch.

In any event, Designated Agency Ethics Officials at each agency
maintain and review the public financial disclosure reports for
officials at each agency. These reports would provide more
detailed information about any particular employee's outside
sources of income, outside positions, and/or arrangements for
employment.

I hope this has been helpful.

Sincerely,

C. Boyden Gray
Counsel to the President
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In response to your letter to the President regarding
Professor Cary Saxonhouse, I have discussed the issue with Dr.
Michael Boskin, Chairman of the President’s Council of Economic
Advisers. He has assured me that there is no conflict of
interest associated with Professor Saxonhouse'’s providing
tec?nioal assistance and advice to the Council of Econonic
Advisers.

Professor Saxenhouse of the University of Michigan is widely
regarded as one of America’s leading experts on the Japanese
economy. He could neither attain nor maintain that expertise
without having many contacts with fellow scholars in Japan. The
Council and the United States Government are fortunate to have
had access to his knowledge and experience. Japan is the United
States’ second largest trading partner and the second largest
economy in the world. Professor Saxonhouse’s knowledge has besn
of immense value in understanding the detailed structure and
operation of the Japanese economy. A solid understanding of that
aconomy 1is plainly essential in today’s interdependent world.

Professor Saxonhouse’s contacts with research organizations
in Japan are quite appropriate and are hardly unusual. Indeed,
many U.S. Government research agencies, such as the National
Sclence Foundation and the National Institutes of Health,
encourage and/or fund joint cooperative research efforts
involving the United States and Japan.

Regarding Professor Saxonhouse’s relationship to MITI, hie
only connection is the one your letter notes: he serves as an
unpaid member of an advisory board to the Research Ingtituta of
International Trade and Industry. The Council wase fully aware of
this when Professor Saxonhousa began work as an expert economist
on'a part~time basis. The purpose of this Institute is to
promote economic research, and it is not a poliocy-making body.
The advisory board is made up of twanty=-two economic researchers
from Japan, the United Statas, Europe, Australia and other
Pacific Rim countries. The beard meets once every two years, has
not met since Professor Saxenhouse bagan work for the Council,
and will not maet again until mid-1991, well after he has left.
(Professor Saxonhousae lg werking for the Council on a short-term
basis.) Exofeseor Saxonhouge hae neithex provided policy advice
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The Council of Economic Advisers is a very small group
compriged of the Chairman and two other Members. All three are
Presidential appointees subject to Senate confirmation. All
policy recommendations and advice to tha Prasident are the direct
responsibility of the Council Chairman and members.

For technical expertise and staff support, the Council has
traditionally relied mainly on academia, using a mix of academic
expert aeconomists paid on a daily rate for these services~-such
as Professor Saxonhouse--and professors on short leaves of
absence from their home universities. This staff reports to the
Council and provides information, analysis, and other support,

The Council has zealously guarded the objectivity of these
individuals, and, through gpecial authority creatad by the
Enployment Act of 1946, the Council is abla to base its hiring
decisions Efl!l! on economic expertise. IYts economic experts are
neither political appointees nor civil servants. Over the years
the Council has been able to draw upon seme of the top econcmioc
talent in the United States (two staff members later went on to
win the Nobel Prize): this is both cause and effect of its
distinguished record of providing both the executive branch and
the Congress with objective and extremely high quality advice and
analysis. For over forty years, this unique institution has
served Presidents of both partiee and has been applauded by those
within and those cutside government as a most valuable and
raliable source of objective econemic analyais.

The Council has scrupulously avoided conflicts of interest
in tha past and will do so in the future. It would be unwise to
expand the definition of conflict of interest to cover those with
expartise and continued ressarch interests in the areas of their
expertise. That would not only be antithetical to basic American
values, but the cuality of technical advice and information
offered to the Council and the United States Government would
suffer greatly. For us to disqualify such individuals would
violate a basic principle of good government: that decisions
should be based on the best information available.

Sincerely,

Frederick D. McClurae
Assistant to the Presidant
for Legislative Affairs
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DRAFT; December 14, 1989

Dear

This responds to your letter to me regarding possible ties
between Administration officials and advisory groups associated
with foreign governments. I am sending a similar response to
each of the co-signers of your letter.

Your letter specifically inquired about the relationship between
Council of Economic Advisors Chairman Michael J. Boskin and
Council consultant Gary R. Saxonhouse to boards associated with
Japan's Ministries of Finance and International Trade and
Industry. Perhaps the individual who drafted your letter was not
aware -- as already publicly reported by the New York Times in a
recent article -- that last December, before assuming his
government position, Chairman Boskin resigned from his position
as an associate member of an advisory group to the Institute of
Fiscal and Monetary Policy of the Ministry of Finance.

As to Professor Saxonhouse, he is a part-time staff economist for
the Council, who works two to three days a week. He has no
responsibility for setting policy; all policy recommendations are
the responsibility of the Council Chairman and other two Council
members.

During the clearance process for his appointment, Professor
Saxonhouse disclosed his affiliation with an advisory board to
the Research Institute of International Trade and Industry
(RITI), which is separate from but financed by Japan's Ministry
of International Trade and Industry. RITI encourages academic
research by Japanese and other researchers and publishes, in
English and Japanese, a discussion paper series.

Professor Saxonhouse's advisory affiliation is unpaid, does not
involve policy-making, and does not require any activity
whatsoever during Professor Saxonhouse's Federal employment. In
fact, the advisory board, which is made up of 22 economic
researchers from a range of countries, meets only once every two
years. It met last before Professor Saxonhouse assumed his
current position with the CEA and will not meet again until 1991,
when his work for the CEA will be completed. His work for that
board includes such matters as: commenting, at a public research
conference, on a research paper presented by another economist;
advising the director of RITI (a professor at a Japanese
university) on promising areas of economic research; and
presentation, at a public conference, of a paper on econometic
analysis of trade structure.

In view of the minimal nature of Professor Saxonhouse's dealings



with the Japanese government and the non-policy-making nature of
his CEA duties, CEA made the determination that no conflict of
interest was posed by his continued affiliation with the RITI
board. CEA stands by that determination, and on the basis of the
facts presented to me, I have no reason to doubt the
determination.

In considering this whole issue, it is important to recognize the
that Professor Saxonhouse is considered by many to be America's
leading academic expert on the Japanese economy. The fact of his
having provided past advice that may have in some way benefited
Japan should not be cause to deny this country the benefit of his
unique expertise. 1Indeed, many United States research agencies
themselves encourage and/or fund joint cooperative research
efforts involving the United States and Japan. The CEA depends
for its success on its ability to hire from among the top
economic talent in the United States. If all scholars who have
previously provided advice to other countries were to be excluded
from the pool of available talent, I fear the CEA would be sorely
handicapped.

Finally, you requested information about whether any senior level
Administration officials serve in any unpaid or paid capacity for
a forelgn government, foreign-owned company, or forelgn entity.
There is no central repository for such information in the
Executive Branch. You should be aware, however, that all
Presidential appointees have been screened during the clearance
process to ensure that any outside affiliations are consistent
with the full and proper performance of their duties.

Moreover, under Executive Order 12674, no full-time non-career
Presidential appointee in the Executive Branch is permitted to
have any outside earned income at all, during his or her federal
service. In addition, we have enforced during the clearance
process the President's policy that full-time non-career
Presidential appointees resign any positions they hold on the
boards cf all for-profit entities. The same is true of our
clearance process for members of the White House staff. Each
Executive Branch employee is also subject to 18 U.S.C. 208, which
prohlblts the employee from acting personally and substantlally
in any matter in which the employee, his/her spouse or minor
child, or an entity in which the employee serves as officer,
director, trustee or employee, has a financial interest.

By contrast, Members of Congress and congressional staff are
subject to far fewer restrictions than in the Executive Branch
and have been much more free to accept outside earnings,
honorarla and travel expenses from forelgn sources. Fu-hhgﬁgggg.

In view

of the divergent rules between the two branches, we have



difficulty understanding your level of concern about the possible
affiliations with foreign interests of individuals serving in the
Executive Branch.

In any event, Designated Agency Ethics Officials at each agency
maintain and review the public financial disclosure reports for
officials at each agency. These reports would provide more
detailed information about any particular employee's outside
sources of income, outside positions, and/or arrangements for
employment.

I hope this has been helpful.

Sincerely,

C. Boyden Gray
Counsel to the President
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Dear

This responds to your letter to me regarding possible ties
between Administration officials and advisory groups associated
with foreign governments. I am sending a similar response to
each of the co-signers of your letter.

Your letter specifically inquired about the relationship between
Council of Economic Advisors Chairman Michael J. Boskin and
Council consultant Gary R. Saxonhouse to boards associated with
Japan's Ministries of Finance and International Trade and
Industry. Perhaps the individual who drafted your letter was not
aware -- as already publicly reported by the New York Times in a
recent article -- that last December, before assuming his
government position, Chairman Boskin resigned from his position
as an associate member of an advisory group to the Institute of
Fiscal and Monetary Policy of the Ministry of Finance.

As to Professor Saxonhouse, he is a part-time staff economist for
the Council, who works two to three days a week. He has no
responsibility for setting policy; all policy recommendations are
the responsibility of the Council Chairman and other two Council
members.

During the clearance process for his appointment, Professor
Saxonhouse disclosed his affiliation with an advisory board to
the Research Institute of International Trade and Industry
(RITI), which is separate from but financed by Japan's Ministry
of International Trade and Industry. RITI encourages academic
research by Japanese and other researchers and publishes, in
English and Japanese, a discussion paper series.

Professor Saxonhouse's advisory affiliation is unpaid, does not
involve policy-making, and does not require any activity
whatsoever during Professor Saxonhouse's Federal employment. In
fact, the advisory board, which is made up of 22 economic
researchers from a range of countries, meets only once every two
years. It met last before Professor Saxonhouse assumed his
current position with the CEA and will not meet again until 1991,
when his work for the CEA will be completed. His work for that
board includes such matters as: commenting, at a public research
conference, on a research paper presented by another economist;
advising the director of RITI (a professor at a Japanese
university) on promising areas of economic research; and
presentation, at a public conference, of a paper on econometic
analysis of trade structure.

In view of the minimal nature of Professor Saxonhouse's dealings



with the Japanese government and the non-policy-making nature of
his CEA duties, CEA made the determination that no conflict of
interest was posed by his continued affiliation with the RITI
board. CEA stands by that determination, and on the basis of the
facts presented to me, I have no reason to doubt the
determination.

In considering this whole issue, it is important to recognize the
that Professor Saxonhouse is considered by many to be America's
leading academic expert on the Japanese economy. The fact of his
having provided past advice that may have in some way benefited
Japan should not be cause to deny this country the benefit of his
unique expertise. Indeed, many United States research agencies
themselves encourage and/or fund joint cooperative research
efforts involvinc the United States and Japan. The CEA depends
for its success on its ability to hire from _among the top
economic talent in the Unlted Sta\es. If/ali scholars.-who have.
prg%lously prov1ded adylce to, other\cogptrles were / +£o bé\excluded
from the pool -of avallable talent \fe&ar the\CEA ‘would be\sorely
handﬁcapped \ B’

Finally, you reguested information about whether any senior level
Administration officials serve in any unpaid or paid capacity for
a forelgn government, foreign-owned company, or foreign entity.
There is no central repository for such information in the
Executive Branch. You should be aware, however, that all
Pre51dgnt1al appointees have been screened during the clearance
procéess fowfhsur ythat any outside affiliations are consistent
with the full and” proper performance of their duties.

Moreover, under Zxecutive Order 12674, no full-time non-career
Presidential appcintee in the Executive Branch is permitted to
have any outside earned income at all, during his or her federal
service. In addition, we have enforced during the clearance
process the President's policy that full-time non-career
Presidential appocintees resign any positions they hold on the
boards of all for-profit entities. The same is true of our
clearance process for members of the White House staff. Each
Executive Branch employee is also subject to 18 U.S.C. 208, which
prohibits the employee from acting personally and substantially
in any matter in which the employee, his%ﬁer spouse or minor "
child, or an entity in which the emplovee serves as officer,
director, trustee or employee, has a financial interest.

P g

/<§;gft1/
By contrast, Members of Congress and congressional staff are y/

subject to far fewer restrictions than‘inﬂ%he Executive Branchﬂxﬁﬂ/~'
and have been much more free to accept outside earnings,

honoraria and travel expenses from foreign sources. Ta=khe .case
of-Members..of Congress, there..are.also.-nReo=~sp 8 DT T —
aeeep@aaq*eampalgnmggnﬁ;&buﬁi@nsminommﬁoxe&gnMéﬁ%1?1esi In view

of the divergent rules between the two branches, we have
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di ﬁﬁcﬁlty\understanding,your level of concern about the possible
affiliations with foreign interests of individuals serving in the
Exe

cutive Branch.
v )

In any event, Designated Agency Ethics Officials at each agenc )
maintain and review the public financial disclosure reports for | 77
officials at each agency. These reports would provide more [ e
detailed information about any particular employee's cutside //
sources of income, outside positions, and/or arrangements for —

employment. g

I hope this has been helpful.

Sincerely,

C. Boyden Gray
Counsel to the President



Mr. C. Boyden Gray ~
December 12, 1989
Page 2

We and the President must ensure that the information and
advice that we receive on important policy issues be in America's
best interest.

We look forward to a prompt reply.

Yours very truly,
/‘/&0@ ,D&\. Jid G Mo W . W
o fo |

* Note: Senior level officials include: (1) the President of the
United States; (2) the Vice President of the United States; (3) the
head of each executive department defined in section 101 of title
5; (4) an individual who is appointed by the President or Vice
President under sections 105(a) (2) (A) of title 3 and 106(a) (1) (A)
of title 3 respectively; an individual serving in a position in
level I, II, II, IV or V of the Executive Schedule; or, a member
of a uniformed service in a pay grade of 0-7 or higher and is
serving on active duty.



DRAFT
December 21, 1989

Dear

This responds to your letter to me regarding possible ties
between Administration officials and advisory groups associated
with foreign governments. I am sending a similar response to
each of the co-signers of your letter.

Your letter specifically inquired about the relationship
between Council of Economic Advisers Chairman Michael J. Boskin
and Council consultant Gary R. Saxonhouse to boards associated
with Japan's Ministries of Finance and International Trade and
Industry. Perhaps the individual who drafted your letter was not
aware--as already publicly reported by The New York Times in a
recent article--that last December, before assuming his
government position, Chairman Boskin resignedlhis membership from
the International Associates Club of the Institute of Fiscal and
Monetary Policy, which is associated with the Ministry of
Finance. This institute is a research group--not an advisory or
policy board--and Dr. Boskin received no compensation from the
Institute. |

As to Professor Saxonhouse, he is lan economic expert working
for the Council on a part-time, intermittent basis. He has
worked for the Council two or three days each week and has no
pre-arranged schedule. While working for the Council, Professor
Saxonhouse has continued to teach at the University of Michigan.
Professor Saxonhouse is not a Presidential appointeg]and has no
responsibility for setting policy; all policy recommendations are
the responsibility of the Council Chairman and the other two
Council members.

During thewclearance processljprior to his beginning work
for the Council, Professor Saxonhouse disclosed his affiliation
with an advisory board to the Research Institute of International
Trade and Industry (RITI), which is[institutionally distinctl
from, but financed by, Japan's Ministry of International Trade
and Industry. RITI encourages basic theoretical and empirical
research on economic topics by Japanese professors and other
economic researchers and publishes a discussion paper series in
English and in Japanese.

Professor Saxonhouse's advisory affiliation with RITI is
unpaid, does not involve policymaking, and does not require any
activity whatsoever while Professor Saxonhouse is working for the
Federal Government. 1In fact, the advisory board, which is made
up of 22 economic researchers from a range of countries, meets
only once every two years. It met last before Professor
Saxonhouse began work for the Council and will not meet again



2

until 1991, well after Professor Saxonhouse has completed his

work for the CEA. [ (Professor Saxonhouse will complete the work

he had agreed to perform for CEA, nfluding his contributions to

the annual report, during January )_i The sole function of the

RITI advisory board consists of helplng RITI's director (who is a#&~ @
full=—time college professor andﬂsepveswasmthé"drréctorﬂof"RTTf on
a-part-time=basis) to identify promising areas of economic

research of an academic nature.

In view of the minimal nature of Professor Saxonhouse's
dealings ....
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Foreword: Form Over Substance

De minimis non curat lex.!

The law may not care about trifles, but lawyers
certainly do. From time out of memory,2 nembers of the
bar have delighted in advancing the arcane argument,
in drawing the strained analogy, and in resuscitating
the outmoded doctrine; aven today, when “exaltlingl
form over substance" is raeversible error,d theé
tascination with long dead and unimportant detail
continues to pervade the legal mind. A “case is not to
be decided by attenuated subtletiaes,“4 put the fancy
of the lawyer is surely to be struck by them.

It is to this fascination with the defunct,
trivial, recherch8, and inconsequential that this
Journal is dedicated. In this and forthcoming issues,
we propose to present short scholarly essays,
gracefully written, cogently arqued, and copiously
referenced, which treat subjects long and justifiably
neglected in the “substantial® legal literatureS--
legal topics made obsolete by time or logic.

[ Tl;;:ll[ v. Cromwell, | Cro. Elis. 393, 353, 78 Eng. Rep. 01, 4of
(C.p. 1594). '

1. That is, since befqre Sept. 23, 1109. fee 3 V. BLACKSTONE, COMMENTARIES
31,

3. Parker v. Flook, 437 U.S. 584, $90 (1970), £8v'ing In re Eleok, 554
F.2d 21 (C.C.P.A. 1977). :

(. Locas v. Earl, 201 U.S. 111, 114 (1930) (Holmes, J.).

3. It must be acknowledged that there is a small body of legal writin
which deals in the homorous. §eg, 2.9, Review, 79 VALE L.J. 1198 (1970
(review of the "With the Editors" section of view); MNote,

The Harvagd Law Beview
Crossing the Bar, 70 YALE L.J. 484 (1949) (amalysis of ceremonials in the
Federal !ipo[t;f ind the homoring or in memory of federal
judges). Legal trivia, on the other hand, have been heretoforc ignored by
*sarious® scholars.



This Journal, however, is not for =avery lawyer.
The attorney who has never stopped Lo wonder about (he
odd footnote atfized to Supreme Court syliabi, for
eyample, will find nothing of interest in these pages.
The practitioner who dismisses thoughts of Supreme
Court jury trials or <claims based on the Titles of
Nobility Clauses because of their extreme infrequency
apd  improbability will take no delight in our forays;
nor will the lawyer who looks to the Court only for
heldings and not for historical richness appreciate an
apalysis of its geographical center. Qur colleagues of
this ilk must find their recreation outside the law,
ip alcohol or bowling.

The Journal is for those steeped in the law who
lgve the subtle and the attenuated. To them we extend
our invitation to read our works and to submit their
own efforts for publication. Here, then, is to form
oyer substance; here is to trifles.

- The Editorial Board

Instructions in Supreme Court
Jury Trials

Robert A. James?®

The United States Supreme Court has, by virtue of
Constitutional grant, original jurisdiction over all
controversies in which a State or foreign cmissary is
a party.! Although the number of categories of cases
in which the Court has esclusive jurisdicltion is
estensively limited by statute, the Court is still the
court of first resort for all controversies between
two or more States;2 the Court also occasionally
esercises its nonexclusive original jurisdiction.3d The
Seventh Amendment to the United 8tates Constitutiond

8 A.B., Stanford University, 1900; J.D. candidate, Vale Law Schoel, 1903.
1. U.8. COMBT. art. 111, 8 2: “Imn all Cases affecting Ambassadors, othes
public Ministers and Consuls, and those im which a Slate shall be Party, the
supreme Court shall have erigimal Jurisdiction.®
The inteat of (he (cramers on (his provision is tloronthlg
snascertainable. Prefessor Parrand bas concluded that ‘“surprisingly little
Lis) tound in the records of the conveation® ll'll‘il' jurisdiction and (b
judicial bramch im gemeral. M. PARAAND, THE FRAMING OF THE CONSTITUTION 13
(1913). See, however, the speculation in Nete, I!:_Q%l]ini%_lillz!*sli
, 11 STAM. L. BEV. 443, ¢ .3 (1930
(purpose of clause to insure prcstl,c of tribunal heacring claims imvolving
sovereign or quasi-sovereign emtities). :
1. 30 U.8.C. & 1251(a) (Supp. IV 1900): °The Swpreme Court shall havd
original and exclusive jurisdiction of all controversies balween twe or mord
States.® FPormerly, the emclusive origimal jurisdiction extendad te suit
brought against fereign emissaries, but jurisdiction with respect Lo thes
actions was made momesclusive by the Diplomatic Relations Act of 1978, Pub.
L. No. 95-393, 72 Stat. 009, 010, sec. Q(B)(1). )
;. for a racent iastamce, see United States v. Califormia, 449 U.S. 40d
(19e1). :
Relatively few origimal cases have bean heard in the Sepreme Court's
reported history. Seg Mote, supra mote 1, at 701-719 (1233 reported original
jurisdiction cases counted as of 1959); 17 C. VRICHT, A. WILLER ¢ E. COOPER,
EEDERAL PRACTICE AND PROCEDURE 107 m.1 (19708) (hereinafter cited as VRIGHT &
MILLER) (eight cases docketed im 1974, 1975, and 1976 Terms combined).
¢. U.S. CONST. amend. VII: “Ia suits at common law, where the value in
controversy shall esceed twenty dollars, the right of trial by jury shall be
preserved, and mo fact tried by a jury, shall be otherwise re-emamined in
anr Couth  of  the Ynitad Stakes, tham according Lo the tmles of ihe common

i



and a statutory enactment? guarantee the right to
trial by jury in the resolutlon of cuses at common law
before the Court.® Thare have been very few jury
tyials in the Court's histor1.7_but the assertion in
an original jurisdiction action of a party's Seventh
Amendment right "remains a theoraetical possibility."8
Once the possibility is acknowledged, a procedural
problem becomes apparent: how is a nultimember Court
tq deliver jury instructions where the Justices are
net in agreement?

- Judiciary Aet of 1709, c. 20, 1 Stat. 73, 00-01, 8 13, codified st 128
U.‘.C. 8 1072 (1970): “la all original actions at law im the Supreme Court
:ﬁ'lllt citisens of the United Blates, Issues of fact shall be (tried by a

upy."”

(. The right to trial by jlrz vas 3ddressed most recently im United States
v. Lowisiana, 339 U.5. 499 (1950). Nr. Justice Douglas lot the Coort held
thyt the State of Lowisiana was nol emtitled te & jJury trial where it sought
the equitable remedies of injunction and accounting: “The Sevealh Amendment
and the statute (20 U.5.C. § 1072), assuming they estend to cases under eur
iu:::d:;llon. ate applicable only te actions at law.® Jg. at 706 (footmote
cajtted).

Commentators have inferred frem the comditiomal mature of Justice
Dnlglas's discussion that the right to a Swpreme Court jury trial may be in
dowbt. See¢ WVRIGHT ¢ MILLER, suprg mote 3, at 197-98 & n.37. This inference
galns mo support from Justice DOl!III'I epinfen or the relevant provisions.
The language of 20 U.5.C. § 1872 is explicit in its assuramce of the right
in actions against citizens, gee mote § ggpra; the lext of the Seventh
Amgndneat, moreover, comtains mo linitation of the jucy cight teo actions im
digtrict courts. See mote 4 guprg. It is apparemt thal govermmeatal bodies,
Iike all other parties, are entitled to assert the tight, gee United States
v. Ptitseh, 256 U.6. §47, $53-54 (1921); Collins v. Gov't of Virgin Islands,
364 F.24 279, 203 (3th Cic.), cert. denjed, 306 U.8. 958 (1966), so the
eselusive category of actions betweea States is mot immene from the prospect
of 4 jury demand. Furthermore, it Is sownd judicial practice to refrain from
deglding more issues tham the essential elements of the case at bar. fee,

.g., Pennsylvania v. Wheeling & Belmont Bridge Co., 54 U.S. (13 How.) §I8,
%?’_(IISID; Rhode Island v. Massachusetts, 37 U.8. (12 Pet.) 657, 734 (1830)
(wbere Cowrt found original jurisdiction suit equitable in mature, mo
digeussion of right te jury trial for legal actions).

i There have l’plllll!, bees omly three suech trials, all ia the
eigiteenth century. Only ome s olllclully teported, that im Georgia v.
Bryilstord, 3 U.5. (3 Dall.) 1 (1794), disctssed in the tent dccompanying
notes 9-12 Igl[;. Two others are evidenced by other Court records, and are
dipcassed in . CARSON, THE HISTORY OF THE SUPREME COURT OF THE UNITED
STATES 149 m.1 (rev. od. 1902), and in ] -- t
Prgsent, 37 A.B.A. J. 283, 206 ¢ 0.3 (1941). In Oswald v. Mew York (U.S.
Feb. 6, 1795), a jury verdict for $5,315.06 vas entered; in Cutting v. Sosth
Cagolina (U.5. Rug. 8, 1797), the jury found §5,502.0¢ in damages. See also
Casay w. Galli, 94 U.5. 673, 681 (1874) (parties walved "intervention of a
jurg®).

0. VRIGHT & MILLER, supry mote 3, at 197. Of course, the Supreme Court By
ivold soch a jury trial im nonemclusive cases by redirecting proceedings to
the aypropriate district court. Even in esclusive cases, the Court typically
<ncqurages parties to pursue factual disputes before a special master. §ee,
i-§, Maryland v. Lowisiana, 451 U.5. 725, 734 (1981).

1

In Georgia v. Brailsford,? the only reported
Supreme Court jury trial, the Justices were able to
agrea on the charge. Mr. Chief Justice Jay for the
Court remarked: “It is fortunate on the present, as it
must be on every occasion, to find the opinion of the
court unanimous .10 When the jurors returned to
ask additional questions, the Court was also unanimous
in its responsas;!! the Jjury then rendered its
decision.!2 In the future, howaver, the Court may not
be fortunate enough to agree on the form and content
of jury instructions.

Jury charges, unlike other judicial actions,
require more than an affirmative or negative response
to a motion; the body vested with interpretive
authority must present a single algorithm, a single
formulation of logical argument, to guide the jury in
rendering a decision on factual issuas. Where the
Justices cannot come to agreement upon a2 singla Jury
instruction, a decision rule must be adopted to
determine which of alternative charges is to be
delivered.13 Several potential decision rules may be
summarily dismissed. A “pure race” rule, under which
the first instruction presented by a Justice would be
adopted, !4 js clearly unjust and unworkable in this
contest. A rule under which the Chief Justice's
proposal wins is also unacceptable, as It would appear
to place more power in that position than is
contemplated by the judicial system.

A plurality rule, one which recognises the jury
instruction endorsed by the largest nulbcr_ of
Justices, appears to .represent the sound and just
resolution of the problem. Although opportunities for
negotiation and strategy may be present , 15 and the

9. 3U.5. (3 Dall.) 1 (1794). The case imvolved the postwar effect on
vacious creditors of a State's wartime sequestration of debts.

10. Jd. at 4.

1. Id. at §.

1. I4.; the jury fownd that preperty im the debts revested in the
creditors after the wartime sequestration was mullified by the treaty eof
peace. . o e e tained wilh

13. The jury instruction issue is therafore imestricably intertwinad wit
the problems addressed by modern social choice theory. §e¢ K. ARROW, SOCIAL
CHOICE AND INDIVIDUAL VALUES (2d od. 1943). .

14. Cf. UNIFORM COMMERCIAL CODE & 9-312(S)(a) (1978) ("pure race” rule (ot

iorities among secured creditors).
pr;gf t‘. J. qVQﬂ MEUNAMY & O. MORGENMSTERM, THEORY OF GAME: AND ECONOMIC
UEEAYVIOR (3d ec. 317330




possibility of a tie would have to be

add
incentives would be pRumed, 14

placed on the Justices to
subscribe to the charge which most closely
Jpprozimates their own views of the legal issue. The
result under the plurality ruje test would be the

adoption of a single jury instruction which commands
!he widest support dmong the members of the Court and
which is consistent with the unarticulated yet

powerful principle ot equality among Justi
Sypreme Court.17 §rustiees ol the

v
v

Jé. Perhaps the Chief Justice Rule could here b
e profitabl H
::lr:l:an requires a thorowgh amalysis. Indeed, llc.prollel :l :::‘.q.:?f;
\ :l : court is one long neglected y commentators and courts alike 1
n :l States v. Barmett, 330 F.2d 349 (Sth Cir. 1943) (en banme), ;g[il![gi

questlion answeged, 376 U.S. 601 (1964) (Court of Appeals equally divided in
qo:%enp{tpr::!edl:gllqaInsl state governor).

- ‘1 1§ nol incomprehensible to imagime the guarantee of *
;?:svo;;’ ;p‘||§;’g:?;:::l: l: t:!lllllt! federal i:dlcilry. cl. ::;n5f§:°:'

' -$. primciple of ome person, :
legislatare gpportionaent); Bolling v. Slar'e, 7 U?;f !;0::!5:? (;::::
apnduent Dup Process Clause contains equal protection component).

The Supreme Court and the Westward
Movement: A Demographic Study .

Benjamin C. Zuraw?®

Ever since the (irst days of the Republic,
America's population steadily has been moving west .}
This westward migration has had important effects oh
America's political, economic, and socia: history.2 Te
the present day, the cry “Go West, young man!*3 hab
left its indelible mark on American institutions. This
study ezamines whether the United States Supreme Court
has moved westward along with the American public. It
is important to know whether the Court has kept pacé
with America‘'a westward migration, for a correlatioh
between the two migrations could influence the way
scholars analyze decisions of our highest tribunal .4

The geographical locations of Supreme Courl
Justices at various ¢times imn their careers were
compiled and analysed (see Table 1). Figure 2 plots
the population shift of the Court based on its mean
birthplace as of each decennial census year. As can be
seen, the results are quite erratic, with the mean
bicrthplace shifting back and ftorth from the Atlantic
Ocean to the mainland. One problem with this approach
is its inclusion of several Justices who ware birn
overseas.” Figure 3, therefore, displays the adjusted

¢ 0.A., Dartmouth College, 1900; J.D. candidate, Vale Law School, 1983. |
am grateful to David Kirklamd for imvaluable assistance in techaical aspects

~of this article. Any errors, however, are mime.

1. VGORLD ALMANAC AND BOOK OF FACTS EOR 1902 at 199 (1911); seg als Table

linhg. )
. See Turmer, The Signilj p_is Bmerican History, REP.
AM. HIST. A. 190 (1093).

3. Seule, Terce Haute (Ind.) Express (1031); ¢{. J. PARTON, LIFE OF HORACE
GREELEY (1055); Contrg, V.0. DOUGLAS, GO EAST, YOUNG MAN (1974).

4. Decisions of a particular Court, far eazample, could be explaimed by the
predominance onm that Court of an easterm or fromtier perspective. Indead, 2
fuller theory of "Demographic Determinismn® might be articulated.

3. Jnstice Mrewer, for anample, was Born im Smgrma, Asia Mimor fnow part
of Togkay) 4127, 23 23° K. Jong. 27 10" E}, Dol acwed 15 Leayenworld, Kansas
(lab 3% 1% N, iong. ¥5 §3° W). Justice Erankfurte: ««as dora in Vienma,




mean birthplace of the Supreme Court, with akl
Justices born overseas removed from the data. This
apalysis yields results which are certainly more
consistent than those of Figure 2; however, because a
study based on birthplace neglects movements of people

after their birth, it inadequately examines the mobile
Aperican society.$

Figure 1, instead of being
bjrthplaces of the Justices,
displays the population shift of the Court as measured
bj the place of residence of each Justice at the time
of his or her appointment to the Court. In this way,
the study can take into dccount the large number of
Jpstices who migrated to the West after being born on
the eastern seaboard.? Figure 1| displays both the mean
abpolntlant location of the Court and the geographical
center of the United States population, and
demonstrates that the Supreme Court's geographical
shift has been suprisingly consistent with Amerijca's
westward migration.

’ Until 1860, the Court moved steadily westward,
ajthough lagging slightly behind the American
Pepulation. From 1860 to 1870, however, the Court's
Pepulation center shifted dramatically from near White
Selphur Springs, West Virginia, to Portland, Indiana;
from this decade through the 1920s, the Court's
westward movement -was slightly in front of that of the
Aperican people. Since the 1920s, the Court's westward
migration has been more inconsistent, but sti1]
remarkably similar to America's steady westward shift.
The 1982 Supreme Court's population center (near
Stoutsville, Missourt) Is quite close to the current
Upited States population center (near De Soto,
Hissouri). Indeed, in a demographic sense, the Supreme
Court has come home to the Algrlcan people.

based on the
88 were Figures 2 and 3,

Aystria (lat. 40 13 N, long. 16 22° B).

6. Cf. Dusm v. Dlemstein, 405 U.8 330 (1972) ((undamental cight of
iptarstate trggel); Shapire v. Thompsen, 394 U.8. 418 (1949) (same).

7. For example, Justice Field was born im Haddam, Comnecticut (lat. 41 29°
N, long. 72 30' W), but left for the Hacysville, California gold field (lat.
3 10' N, long. 121 34" W). Justice Rehnquist was borm in Hilwaskee,

Vlsconsin (lat. 43 03' N, long. 87 $¢' W), but headed for the sumnier climes
of Phoemix, Arisonma (lat. 33 39° N, leng. 112 03' W).
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Rethinking United States wv.
Detroit Timber & Lumber Co.

J. David Kirkland, Jr.®

The reports of the opinions of the United 8?1:05
Supreme Court have been accompanied by syllabi for
virtually the entire history of the Court.l In !gll:ﬂ
states v. Detroit Timber and Lumber Company.2 t :
iourt announced that “the headnote is not the work o
_he court, nos does it state its decision. . . . lthz:
simply the work of the reporter, gives H
understanding of the decision, and is prepared for ,
convenience of the profession."3 The Court constant-y
reminds the world of this decision.4 Although l:;s
federal rule that “the syllabus is not tho.law o: ;
case"” is followed in most american jurisdict ons,t
there are 2 few oucnptionl.‘ Ohio? being the mos

i ate, Yale Law School, 1701.

Vi e C;:::g:.'l!::;.ii?.sc;f:fd‘l Cranch) 1, 1 (llll);lnlrlury :i

fieist et Tt B aneh) 132, 137 (1009); Martin v. Huster's Leses, 1
nlsli?:.vlcal ) ill. 304 (1816). These headnotes wete pllpl;:“ s'but :
re orter who was not, at first, am employee of the gn:l:l S': :(‘.3".
p‘g"t. .ll‘.pr.n'.r"iilczz:zt::t:'E:.::::'r:pogi?ig(:l c:iii. and has left

i 't
It:‘llzi‘giiiai :::l'l:ﬂlﬂlli of Initt’ States Reports mamed after their

"??'5:5:&« States v. Delroit Timber & Lamber Co., 200 U.S. 321 (1904).

:' 1%;;“,1}1; University of Cal. l;q.¢=g v. llf&‘i :::Igis. 265, slip op.
At (ann; , 410 V.S 119, slip op. .
TR A n:ilwal Erpress dgency, 134 Ho, 7T, 100 A 14
(1756); 'Hinnesota v. National Tea Co., 3071’2.5b ; .|‘z i e
(Minnesota law construed); Burbank v. Erast, ; lli - é gtk
(Holmes, J.) (Louisiana law construed); 20 An. Jur. e AT )

¢ §ig ¢.q., Forrester v. Forrester, 153 Ga. 711, + ill i A
375 (1923); Buf ¢t Central R.B. & Banking Co. v. ight, 8.
332-33 (1096) (U.5. Supreme Court rejects Georgia hea n; .Iflll' i 1

7. Engle v. Isaac, SO U.S.L.\. 4374, 4377 n.7 (April i ("7’;_ JECRIML ¥
Scripps-Houild Broadcasting Co., 433 U.5. 5623, 543 & n. : (l’glb i
Benguet Consol. Mining Co., 342 U.5.- 437, d41-41 I‘E niSl 1t M
R har . Emondson R TR T R TR 1T

v. . - ", i, S

i;;lc(;;lgil.(gg?ah:g syllahus, however). Ses 27se fon) apcompanping noles

13-17 infre.

notable. Notwithstanding the long history of the
majority rule, it is time to reconsider it, because

changing circumstances have wundercut the rationale
which gave birth to the rule.

The petro umber decision was necessitated by
a0 erroneous syllabus in an earlier cased which did
not state correctly the holding of the Court.? That
syllabus was prepared by the Court's reporter ,10 apg
not by a Justice of the Coucrt or, for that matter, any
Article I11] judge. 1l Ty prevent the reporler from
having final §ay on any legal question, th Detrojt
Lumber rile is mandated when 2 non-judicial eamployee
prepares  the syllabus.!2 This sjtuation can be
contrasted with the Ohio ezperience. Since 1858, a
justice of the Ohio Supreme Courtl!d pas prepared the
syllabus, which must be drafted to the satisfaction of
all justices concurring in the judgment.!d This
Judicial preparation lead to the current rule that the
court “"speaks as a court only through the syllabin;13

0. Hawley v. Diller, 170 U.B. 476 (1900).

?. United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337 (1906).

10. I4. WU8C 8 673 (107¢) (pocition of reporter duthorised,
‘llll: ;lll )i SUP. CT. B. $5(1) (cleck to furmish decisions handed dowa to
reporter).

11. U.8. CONST. act. 111, 81, protects tie independesce of the (federal
iuflcllry by giving lulg;s life tenure and preventing ::e r;dlc:lo: :l :le;r
salary. geserally Newbornme, The Myth of Parity, HARV. L. REV. f105,
1120-30 (%%%1).

12. lltlolgl the ceporter cam be discharged st will by the Court, 28
U.6.C. & 673(a) (1976), this extcens saaction may mot serve as an effective
deterrent.

13. The Ohie tule does lfl 3pply to lower Ohio cowrts, but only te the
Ohio Supreme Court. Royal Indenm. Co. v. HeFadden, €S Ohio App. 1S, 239 N.E.24
100 (1940); gep glse 14 V. CIN. L. REV. 373 (1040).

14. The Ohie rule dates to the adoption of Ohio Swp. Ct. R. VI, | Ohio St.
vii (1038), which provided for the Preparation of the syllabus by the court.
A similar provision is now contained in OHIO REV. CODE ANN. § 25, 4.20 (Page
1953). Before the prcavlgation of Rule VI, the syllabus was not duserving of
special weight. HcGorll' v. Suttec, 00 Ohie St. 400, 409-10, 0 N.E. 10, 11
(1909) (refusing to follew syllabus of pre-Rule VI case). Bul preparatio: by
the justice annowacing the judgment of the court, along with the require jent
that the colclrxln' justices approve the syllabas, rell to the rule 2, it
stands today: the syllabus is controlling, see supry wmote 7, although it
sust be read in light of the facts of the case and the questions before the
court. See Williamsom Healer Co. v. Radich, 120 Ohio St. 124, 190 N.E. LLE]
(1934); 14 Ohio Jur. 2d Courts 59 24¢-249; lote, tiv i

Ce
Qbio Syllabus, 35 U. CIN. L. REV. 630, 637-43 (1940). Sge generally 4. at
§34-37 (history of rule).

I5. Beck v. Ohio, 379 0.5. 09, 93 u.3 (1964) (emphasis added).



the written opinion is mere dictum.!4 PBecause the
syllabus is written and approved by the court, it is
fitting that it be given special status.!?

In the recent!® past it has become common for the
Jrstices of the United States Supreme Court
substantially to revise and redraft the syllabi in
conjunction with wrllihg the opinion of the Court.1?
The changes made by the Justices to the reporter's
draft often reflect a change in emphasis given various
parts of the Court's opinion; but on some occasions a
Justice may insert into the syllabus matter which he
is wunable to place in the opinion because the
concurring Justices rcefuse to accept the language at
issue.20

While the extent of this editing is mot publicly
known,2! jt is clear that the rationale for the
Detrojt |umber rule is no longer valid. This compels a
rejectior of the rule and a rethinking of possible
alternatives. The Ohic rule seems appealing; it would
greatly reduce the reading required of members of the
bar, which has increased dramatically as the number of
clerks assigned to each Justice has grown. However,
the appeal of the Ohio rule is deceptive, because the
rule is based on a s;llabus which a majority of the
court must approve. Hecause at present only the
Justice who drafts a United States SBupreme Court
opinion revises the syllabus, a rule which made the

16. Btate g¢g gol. Dosahey v. Edmondson, 09 Ohie St. 93, 109-10, 103 N.E.
169, 273 (1913).

17. Byt ¢f. Note, §ypra mote 84, 33 U. CIM. L. REV. at 634-37 (recounting
history of Ohio rale; concludes that poiat takem too far). :

18. The reporter prepared the syllabus lurin! October Term, 1930.
Telephone interview with Robest W. Vales, Esq., Law Llerk to Justice 0.V.
Hollns, October Term, 1930 (April 27, I!ll) (lotes on file with Jougnal-of
Attepgated Subtleties). ~

19. Interviw with Prof. Paul Gewirts, Lav Clerk to Justice T. Marshall,
October Term, 1971 (April 22, 1982) (notes om (ile with
httenggled Syotlelies); Interview with Prof. Johm C. Jaffries, Jr., Law
Cierk to Justice L. Powell, Oclober Term, 1973 (April 22, 1982) (notes on
file with Journal of Attanuated Subtleties).

20. See, e.g., Michael M. v. Superior Court, 450 U.§. 464 (1981)
(Rehnquist, J.). In this case, which involved an equal protection challenge
to a California statutory rape which only applied to male defendants, the
opinion cites both Reed v. Reed, 404 U.S. 71 (1971) ("fair and substantial
relationship® test) and Craig v. Borem, 429 U.5. 190 (1977) (acknowledging 2
“sharper focus® when gender-based classifications are challenged). 450 U.S.
«t 440. The syllabus, bowever, cites only the less restrictive Reed

tandard. Id. at 4é4.

11. The Sopreme Court is very secretive about almest ali of its imlercai

tivities. See generajly, B. VOODWARD § S. ARHSTRONG, THE BRETHREN (1979)

syllabus controlling is unacceptable.22 H wever, a
coupromise belween the curcrent (ederal rule and the
Ohio rule is obviously appropriate: the syllabus

should be treated as ope pagrt of the Court's decision,
not controlling but certainly not irrelevant.

11. C¢f. James, |[n i 1 J. ATTEN
SUBT. §, 0 & n.17 (1942) (Iiscuss|n| |l|rtic| ated ye 'l rinciple
of equlllly anong Justices®). 1 el ipleiph



The Nobility Clauses:
taediscovering the Cornerstone

Manley W. oberts=®

Nothing need be said to illustrate the
importance "o. the prohibition of titles of
nobility. Thi. may truly be denominated the
cornerstone oi republican government; for so
long as they ire excluded there can never be
serious danger that the government will be
any other than that of the people.
Alexander Hamilton!

The tramers of the United States Constitution
recognized that the prohibition on titlas of nobility
was the funiamental source of a republican government.
The prohibition appeared in the Articles of
Confederation,2 and the framers, making few comments
but implying great reverence,d included the
prohibition in two clauses of the new Constitution
(one applicable to the federal government? and one
applicable to the statesd),

¢ A.0., University of Morth Carelima, Chapel Hill, 1900; J.D. candidale,
Tale Law School, 1903. The author wishes to mote thal he is met a member of
the Order of the Golden Fleacs.

1. THE FEDERALIST No. 84, at 513 (A. Hamilton) (C. Rossites ad. 1941)

1. U.S. ARTICLES OF COMFEDERATION act. VI, el. 3.

3. "The prohibition with respect to titles of lobllll‘ is copied from the
Articles of Confederation and meeds no comment.® THE FEDERALIST No. 44, at
203 (J. Madison) (C. Bossiter ed. 1941).

(. U.5. CONST. ast. I, 89, cl. 0: "No Title of Mobility shall be granted
by the United States.”

3. U.S. CONST. art. I, 810, cl. 1: "No State shall . . . gramt amy Title
of Nobility.® The division of the prohibition into two clauses located in
difterent parts of the Constitution has provem to be a blunder. The state
version is located in the same clause as the frequeatly cited prohibition of
impairment of contracts, making it difficalt for cesearchers to locate
headnotes pertaining to the Nobility Clauie. See U.8.C.A. Const arl. I, 3
10, cl. 1 (West 1981 Supp.). In this respect, at least, the Articles of
Confederation were more intelligently constructed. Sg¢ mote 2 suprs (federal
and state probibitions in same clauvse).

20

-other prohib

Tor two centuries the courts followed Hamilton's
lead and said notlhing about the Nobility Clauses.é6 In
the last two decades, however, the clauses have
ezperienced 2 major renaissance, as courts have come
to recognise a radical equality principle inherent in
the clauses. Judges have invoked the Nobility Clauses
to prevent a citizen from changing his name,? to halt
discrimination, against illegitimate: ,8 and to cast
doubt upon the constitutionality of Indian laws.?
Justice Stevens has championed the Nobility Clauses in
the Supreme Court, authoring ringing dissents in

-Fullilove v. Klut nick'0 and Mathews v. Lucas.!!

Yet the caies veveal ad hoc application of the
clauses, and no s:holar has developed a sy.tematic
framework for identifying violations. This Article
proposes a multi-factored balancing test. The factors
include: (i) whether the government has granted or
recognizsed an actual title; (ii) whether that title

6. The only prominent .ases call o the werding of the clawses to support
broad generalities comceiaing the structure of the Constitution. Se¢ Downes
v. Bidwell, 102 U.8. 244, 277 (1901) (Nobility Clause exemplifies a pof *’
testriction on Congrassional power); Legal Tender Case, 110 U.8. €21, 4
(1004) (Cﬂltlill and states both :lolllllol from gramtiag titles, wnlilke
tions applying omly to states).

1. Jama, 371 N.Y.8.2d 677 (Sup. Ct. 1944). Judge Miurice Vohl demied
Robert Paul Jama's petition to change his surmame to “ven Jama." The court
declared that for the stale to authorise such a change would vielate the
Nobility Clause, simce “von" is a prefis “eceusring in wmamy Germam and
Austrian nmames, especially in the wmobility.® [4. at ¢78. However, Judge
Vohl's reasoning was based on a semophobic aversion te the GCerman :eoplc.
whom he described as morally rotrclllsllln tellowers of “the philasophies of
4 monstrosity amd his coberts.” [d. He econtinued: "Aa American should
measure himself by the Americam standard, and plrapirlsin! the beld Romans
of old, proudly preclain himselt Civis dmericanss Sum." [d. See also
Roberls, The Sorgy State of New Vork Nime Chapge Law, 1 J. ATTEN. SUBT.
(1982) (forthcoming).

0. Eskra v. Hortem, 324 F.2d 9, 13 a.0 (7th Cir. 1973) (epinion of
thea-Circuil Judge Stevems); gee glso mote 13 jnfrs.

9. Makah Indian Tribe v. Clallan County, 73 Vash. 23d 677, €87 (1960) (en
banc) (asking “whether the law has mot comferred upon tribal Indians and
their descendants what amouwnts [gic] tc titles of mobilit,").

10. 100 5. Ct. 2750, 2003 € a.i (1900) (Stevens, J., dissenting)
(affirmative action plan violates equality principle of Nobility Clause).

1L 427 U.5. 495, 522 .3 (1974) (St:vems, J., dissenting) (discriminating
dgainst illegitimate children attacies “badge of ignobility®). Justice
Stevens's argument is textoally and historically unsound. The framers of the
Constitution permitted certain badges of igmobility; see, ¢.g., U.5. CONST.
art. IV, 8 2, el. 3 (states required to deliver up fugitive slaves).
Bastardy, moreover, was certairly known to the founding fatlars; gee, ¢.9.,
E. BRODIE, THOMAS JEFFERSON: AN INTIMATE BIOCRAPHY (l!?tl

21



bears a relation to the noble orders of Europn;12
(iii) whether the "noble” individual also receives Lhe
traditional trippings and perquisites of nobility;
(iv) whether t e noble receives a tenurial interest in
such trappings and perquisites which clearly

distinguish th: noble and his progeny from the common .

man; and (v) whether the perquisites include civil or
military power. This test would apply equally to a
grant of nobility by a state or by the federal
government .13 :

The effect of the test is demonstrated by
application to two governmental actions which might be
challenged as grants of titles of nobility. One is the
policy of certain state universities to recognize an
elite cadre of wundergraduates. For example, the
University of North Carolina officially recognises and
provides facilities for the Order of the Golden
Fleece .4 The title derives directly from an order of
eighteenth-century Austrian nobles, and membership
insures unofficial but extraordinary influence in the
University hierarchy.!3 However, the University does
not itself select the members; more importantly, it
grants none of the trappings of nobility. Finally, the
benefits of membership are not tenurial. Weighing all
of these factors leads to the conclusion that official
ctecognition of the order does not rise to the level of
2 constitutional violation.

By contrast, the tederal government's grant of a
Congressional Medal of Honor <together with all its
ancillary benefits does violate the Nobility Clause.

13. The framers were particularly comcermed about titles bearing a
relatiou to noble orders of Germany and England. §Sg¢ M. FARRAND, THE RECORDS
OF THE FEDERAL COMVENTION OF 1787 at 32-36 (rev. ed. 1937) (statement of
Charles Pinckney).

13. One might speculate that the use>of the passive voice inm the federal
claose, see note 4 supra, distinguishes it from the state clause, which uses
the active voice, see note § . However, the Supreme Couwrl has stated
that "Congress and Lhe Sta es equally are espressly prohibiled from . . .
?:igtlnq any title of nobility.® Legal Temder Case, 110 U.S. 411, 47

14. The University provides meeting rooms for the order, and all members
are aotomatically invited to the annual banquet givem by the Chancellor.
Interview with B. Steven Tobea, former head of the Order of the Goldenm
Fleece (Mpril 34, 1981) (noles omn [ile with
Subtleties).

13. Order members have easy access to the Chamcellor's office to empress
their views on university policy. Interview with Stewen W. DeVine, member of
the Order of the Golden Fleece (April 28, 1982) (2ales o2 file with Jagznat
of Atlentuated Subtieties).

Although the medal does not derive explicitly from an
Old Worid titie, it docs bear a resemblance to an
elite military order. 'he medal itself is an elaborate
trapping of nobili y.16 Furthermore, legislation
prevents both the meda! and its concomjtant pension
from falling into tie hands of common creditors.17
Most significantly, the medal brings with it a
tenurial right of special access to the corridors of
power: the children of medal winners may bypass  the
ordinary admission process and apply directly to the
President for admission to the service academies.!8 [n
sum, it is the emaltin| of i1ilitary heroes and their
families that curren:ly )oses the gravest threat to
the republican form of gove:nment envisioned by the
framers.

16. See 10 US.C. 83741 (Aemy), 6241 (Navy), 8741 (hir Force) (1974)
(lldl|l duthoriged).

f;; !_!i N.Y. CIV. PRAC. LAV § 320' o) (medal ewempt from bamkrupt's
estall k]| C. 8 542(c) (1974) (pemsic nmot subject to atlachment, levy,
or seisure).

10. 10 U.S.C. 554342(c) (Military Aci lemg); 6954(c) (Naval Academy);
ll(l(c! (Rix Forca Academy) (19724).
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DRAFT; December 14, 1989

Dear

This is in response to your recent letter (co-signed by __ of
your colleagues) in which you expressed concern about possible
ties between Administration officials and advisory groups
associated with foreign governments.

Your letter specifically inquired about the relationship between
Council of Economic Advisors Chairman Michael J. Boskin and
Council economist Gary R. Saxonhouse to boards associated with
Japan's Ministries of Finance and International Trade and
Industry. Perhaps the individual who drafted your letter was not
aware that -- as recently reported by the New York Times -- that
last December, before assuming his government position, Chairman
Boskin resigned from his position as an associate member of an
advisory group to the Institute of Fiscal and Monetary Policy of
the Ministry of Finance.

As to Professor Saxonhouse, he is a part-time staff economist for
the Council, who works two to three days a week. He has no
responsibility for setting policy; all policy recommendations are
the responsibility of the Council Chairman and other two Council
members.

During the clearance process for his appointment, Professor
Saxonhouse disclosed his affiliation with an advisory board to
the Research Institute of International Trade and Industry
(RITI) , which is separate from but financed by Japan's Ministry
of International Trade and Industry. RITI encourages academic
research by Japanese and other researchers and publishes, in
English and Japanese, a discussion paper series.

Professor Saxonhouse's advisory affiliation with RITI is unpaid,
does not involve policy-making, and, in any case, has not and
will not require any activity whatsoever during Professor
Saxonhouse's Federal employment. In fact, the advisory board,
which is made up of 22 economists from around the world, meets
only once every two years. It met last before Professor
Saxonhouse assumed his current position with the CEA and will not
meet again until 1991, when his work for the CEA will be
completed. His interaction -- prior to joining the CEA -- with
the Institute included such matters as: commenting, at a public
research conference, on a research paper presented by another
economist; advising RITI on promising areas of economic research;
and presentation, at a public conference, of a technical
econometric paper.

In view of the fact that Professor Saxonhouse would have no



dealings with the Japanese government during his term on CEA
staff, his minimal dealings with RITI after his term, and the
non-policy-making nature of his CEA duties, CEA made the
determination that no conflict of interest was posed by his
continued affiliation with the RITI board. CEA stands by that
determination, and on the basis of the facts presented to me, I
have no reason to doubt the determination.

In considering this whole issue, it is important to recognize
that Professor Saxonhouse is considered by many to be America's
leading academic expert on the Japanese economy. The fact of his
having provided past advice that may have in some way benefited
Japan should not be cause to deny this country the benefit of his
unique expertise. Indeed, many United States research agencies
themselves encourage and/or fund joint cooperative research
efforts involving the United States and Japan. The CEA depends
for its success on its ability to hire from among the top
economic talent in the United States. If all scholars who have
previously provided advice to other countries were to be excluded
from the pool of available talent, the CEA would be sorely
handicapped.

Finally, you requested information about whether any senior level
Administration officials serve in any unpaid or paid capacity for
a foreign government, foreign-owned company, or foreign entity.
There is no central repository for such information in the
Executive Branch. You should be aware, however, that all
Presidential appointees have been screened during the clearance
process with a view toward ensuring that any outside affiliations
are consistent with the full and proper performance of their
duties.

Moreover, under Executive Order 12674, no full-time non-career
Presidential appointee in the Executive Branch is permitted to
have any outside earned income at all, during his or her federal
service. 1In addition, we have enforced during the clearance
process the President's general policy that full-time non-career
Presidential appointees resign any positions they hold on the
boards of all for-profit entities. The same is true of our
clearance process for members of the White House staff. Each
Executive Branch employee is also subject to 18 U.S.C. 208, which
prohibits the employee from acting personally and substantially
in any matter in which the employee, his or spouse or minor
child, or an entity in which the employee serves as officer,
director, trustee or employee, has a financial interest.

By contrast, as a matter of interest, Members of Congress and
congressional staff are subject to far fewer restrictions than in
the Executive Branch and have been much more free to accept
outside earnings, honoraria and travel expenses from foreign
sources.



In any event, Designated Agency Ethics Officials at each agency
(and not the White House or the White House Counsel's Office)
maintain and review the public financial disclosure reports for
officials at each agency. These reports would provide more
detailed information about any particular employee's outside
sources of income, outside positions, and/or arrangements for
employment.

I hope this has been helpful.

Sincerely,

C. Boyden Gray
Counsel to the President



Note: In letter to Kaptur, first sentence instead should refer
to: "your letter to me and earlier letter to the President"
instead of only "your letter to me."



THE CHAIRMAN OF THE DG\Q (ol}\ns

COUNCIL OF ECONOMIC ADVISERS
WASHINGTON

December 15, 1989

g

MEMORANDUM FOR MICHAEL BOSKIN

( p
FROM: STEVE LANDEFELD >~
SUBJECT: Titles of Nobility

Gary Saxonhouse has consulted a number of Constitutional
scholars and many of them had the initial reaction that the
Titles of Nobility clause in Section 8, Article 1 of the
Constitution would not apply to Gary's unpaid membership on an
advisory board to a part-time director of a Japanese research
institute, especially given the nature of Gary's relationship
with the U.S. Government and the nature of his relationship with
the Japanese Government. Several felt that for this clause to be
applicable would require a much broader definition than was
intended in the Constitution and that invoking the clause might
constitute selective application. Many of them said they would
be willing to look into the issue further, particularly at the
precedents that the Justice Department had cited. Among those
whom Gary consulted for an initial reaction were:

John Van Dyke
Professor of Constitutional Law
University of Hawaii Law School

Lee Bollinger
Dean
University of Michigan Law School

Louis Henkin
Columbia University Law School

(Many of those consulted felt that he would

be the most appropriate person to look

into this matter further. He is currently out of the
country, but would be willing to review the

matter in more detail on Monday.)

John Armour

Private Attorney

Washington, D.C.
(He has argued 17 cases before the Supreme
Court.)

Dinah Seever
Private Attorney
Michigan

Ken Greenwalt
Professor of Constitutional Law
University of Michigan

cc: Amy Schwartz
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RICHARD A QEPHARDT - -.;'

MIBBOL Y,
MaJOAPY (1aBre

Longress of the Wnited Slates
Bouse of Representativeg
Sitice of the Majority Leader
Bashingron, Be 20518-05802

Decanber 12, 1988

Mr. C. Boyden Sray
Counsel to the President € ,
Executive 0ffice of tha Prasident

1600 Pennsylvania Avenue, N.W,

Washington, D.C. 20500

Dear Mr. Gray:

We are deeply ¢oncerned sbout the déclining compatitiveness
of the United States in the world economy. We are not better off
than we were either four or eight years ago. During this decade,
we have seen America's Fosition ercde from the largest creditor
natien to the status of the world's largest debtor nation., We are
continuing to run huge trade and Current account deficits,

¥e must reverse this trend and reestablish America's place in
the world econony. Reclaining control of our economic destiny wil)
require leadership and Perseverance. '

Given the increaninq-importance of trade, foreign policy and
defense issues, it ig vital that we have Bbsclute confidence in the
integrity of the processes through and Py which decisions are made.

With this in mind, we are deeply troubled by reports that
senior officials in the Adninistratien R&Y be serving in the dual
capacity of advising the uv.s. governmant' while simultaneously
providing couneel, advice or other services te foreign governments,
foreign corporations or other foreign entities, vpor example, two

respectively, This raises sericus questiona aboyt conflicts of
interest, we would fppreciate your comments en these apparent
conflicts,

We also would apfreciate your identifying those senjor level
officials in the Adnm nistration* who serve fn a dual capacity,
Thie should ineluda infermation on any individuals who serve in any
capacity, either pmid SX unpaid, on any department, agency, board
orx 1nntrumcnta1ity of a foreign governxent, foreign-owned company
or fereign entity, _ _
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The Honorable George Bush
Pregidant of the United States
The White House

Washingten, D.C.

Dear Mr. President:

- An article in New Technology wWeek ig causing considerable
consternation because it indicates that an important White House staff
member is serving as an advisor to the Ministry of International Trade
and Industry (MITI) in Japan.

We are writing to ask you to look into this matter because of our
deep concern over the United States losing the race in the high
technology field to Japan.

1f there is a conflict, we urdge you to act expeditiously to
remove any possible embarrassment arising from this situation.

Gary Saxonhouse, a U.S., government economist %o the Council of
Economic Advisors’ Chairman Michaasl Boskin, aleec sites on the advisory
board for MITI’s Research Institute. The concaern is that Mr,
Saxonhouse is responsible for U.S. Pelicy recommendations regarding
Japan. Therefore, a conflict of interest may exist.

It is difficult for us to understand hew any U.S8. government
economist, making critical policy deoimiens on the future of this
country, could participate ae an advisor to &ny foreign government or
foreign agency.

Promptnese is vital on this crucial matter,

With warnm regards,

Bincerely,
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DRAFT; December 14, 1989

Dear

This responds to your letter to me regarding possible ties
between Administration officials and advisory groups associated
with foreign governments. I am sending a similar response to
each of the co-signers of your letter.

Your letter specifically inquired about the relationship between
Council of Economic Advisors Chairman Michael J. Boskin and
Council consultant Gary R. Saxonhouse to boards associated with
Japan's Ministries of Finance and International Trade and
Industry. Perhaps the individual who drafted your letter was not
aware —-- as already publicly reported by the New York Times in a
recent article -- that last December, before assuming his
government position, Chairman Boskin resigned from his position
as an associate member of an advisory group to the Institute of
Fiscal and Monetary Policy of the Ministry of Finance.

As to Professor Saxonhouse, he is a part-time staff economist for
the Council, who works two to three days a week. He has no
responsibility for setting policy; all policy recommendations are
the responsibility of the Council Chairman and other two Council
members.

During the clearance process for his appointment, Professor
Saxonhouse disclosed his affiliation with an advisory board to
the Research Institute of International Trade and Industry
(RITI), which is separate from but financed by Japan's Ministry
of International Trade and Industry. RITI encourages academic
research by Japanese and other researchers and publishes, in
English and Japanese, a discussion paper series.

Professor Saxonhouse's advisory affiliation is unpaid, does not
involve policy-making, and does not require any activity
whatsoever during Professor Saxonhouse's Federal employment. 1In
fact, the advisory board, which is made up of 22 economic
researchers from a range of countries, meets only once every two
years. It met last before Professor Saxonhouse assumed his
current position with the CEA and will not meet again until 1991,
when his work for the CEA will be completed. His work for that
board includes such matters as: commenting, at a public research
conference, on a research paper presented by another economist;
advising the director of RITI (a professor at a Japanese
university) on promising areas of economic research; and
presentation, at a public conference, of a paper on econometic
analysis of trade structure.

In view of the minimal nature of Professor Saxonhouse's dealings



Executive Branch.

In any event, Designated Agency Ethics Officials at each agency
maintain and review the public financial disclosure reports for
officials at each agency. These reports would provide more
detailed information about any particular employee's outside
sources of income, outside positions, and/or arrangements for
employment.

I hope this has been helpful.

Sincerely,

C. Boyden Gray
Counsel to the President
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