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C!NIU.AI. S?SS!ON 

S. 3. No. 23 

Ciict.'MSTAMC!S. 

() ~? ·~v'C .... -

cri :i,J: .... 
··.....;.. . 

_ ... ... ' ... .. . "" 

ts:3 AC: AE'F?c:s S!c:T!OMS or UTAH CCO! ANHOTAT!~ l 9SJ AS FO~:ows: 

AX~S: 

76-7-301, AS DAC':SD IY ClfAPT!i ll6, :.Aws or U:A!i l98l 

76-7-302 I AS ~Ac::?o n CKAITll 33, t.Aws or iJTAH l974 

76-7-JU, A.I !JAC:':'C ST CXAPT!J. 33, uws or t::.ul 197~ 

76•7-31,, .u !VACT~ .n· ~T?!. 33, UWS OF :.rTAH l974 

DAC:SI 

76-7-301 , tJT.111 COOi AHIOTAT!D l9'3 

le ic cn&c:1d by cha L•ci•L&tur• of ch• 1c&e1 af ~c•h: 

Sec:io: l. Seetio~ 16-7•301, Utab Oode ~oca~•~ •9~3, as ca•;:ad ~Y 

C~&~tar 126, to.vi ot Ut&.b 1911, i• amandad co ~•ad: 

76·7-301. Def1nlcrons. 

Al ~••d iA tAil part: 

(l) ".Aborcioa'' MUI ua cermin.acian or ac:ampcad :armin•;~an of 

bw:an p~•~1 after implantation of a fertilized ovum, vi:h &!l i::ent 

includes all proeed~r•• \&lldlrtakaa to kilt a live wsbanl chil4 and 

incl~d•• all p~ead\U'•t W\darca&an ta prcduc• a mi1e•rri•I•· 

(.1) "Physician" meac1 • medic&l. 4a~tar licaa••4 to praccic:a 1HdiciC'l1 

a::d 1ur1•rr in all branch•• th•r•of ln tbia ata~a, or a phy1i,i£n in ch• 



s. 3. !olo . .... 

o! is 
' • t • 

a:. .~~ • .&:.:' 

(J) "ao1pical 11 • bo1pical . li:uued by 
, . 

::te ~ t-?•~• • 

•~d :ha wiboni c~ild as vc~ld ba provided fer t~• p&r:ic~lar meci:a~ 

procad~r•t \&lldart•&•n by a 1an1raL ba1~it£l tic1~11d ay :~e ~'~•~•~ 

£acili:y 10 q~li!i11 &ed to 10 carcify. 

Sec:iou %. !e~:ian 76-7•301.1, ~c&.h Coda Acno:a:ad 1953, it 1nac:1d 

to reacls 

16•?•301.1. ,r..m.le •• 'lndlngs and po11cles of L1gtsl1iur1. 

(l) Ii i1 :ha findin1 and oolicy of the Le1i1Lac~~•. ~efl1~: i~1 ar.: 

~1a11•~~in5 tha prcvi1ion1 ol Ar~icle t, Secs. 1 and 

and inaU.enatt1• ,.i5hc1 are etitl1d ca proeacdon of ~av and d~• j!!'Ocus: 

a.nd thac Wlbot'ft =~ildr1a ~·• inn•~•~: and inalienable ri1h:1 thac art 

entic1a4 eo pracaecion by th• •t•t• of Ucah our1\l&nC to cha cro~i1icn1 o! 

th• U~aa Con1ctcucioa. 

(2) Tiie tea~• of Uta.ti ha1 a CO!!p•llin1 inc1~81: in th• orotaction of 

hu.ma~ tifa, !ncludtn1 chac of l&ftbot'ft child~en, and tn ch• protect i on of 
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(3) !: is :he int..ac of ~h• r...1i1l&t~r• :o :rocac: ant s~~~·~:ee :~ 

~oor~ c~ildren t~air tnn1rwnc and inalita.bla ri10: :o li!t and li~er:v, 

•• ~•cuirad ~T 4r:icla I, t•c•. l l!ld 1, Utah Con1?ieucion. 

(4) tt i1 al1a th• catic~ of Cha L•si1lac~rt •nd of tte tt~t• c~at. 

oucvei1b child' I 

~t!e li:it1d ei~::.:::1canct1 arise vhsn :~a abor~ion ia ~•cessarv :o 1av1 

OT' p!'wven: 
~ r-a.ve, 

1•11 •areas1aiAc d&f.'&J• :o ~e~ 

.. • • 
i1 !u~~:ar th1 £indin5 cad pclicz of cha ta1iJL&t~r• •"d o! th• rt~t• 

:1:·ac a vom.an U• eaT"min.aca th• !t'!!p!&nC:., if th• wibonl child vculd ~· 

~~~•r l3, t.&w1 af ~tab l974, L1 a.ma~d•d to C'9&4: 

76-7•30%. Ctn=.mcancu unar ~ldl &Oorilon .udlorfzed. 

2~ac:~c• :nedi=i~• \&l'ld•T :~• U:ah MedlcaL PPac~ict Ace or an 01c1aoac~ic 

;hv9ici•n ~icenaed eo e~•c~i=• medicine wtd•T th• Utah OttlODathi c 

-~­.... 



3. 3. l{Q. 2J 

~.a~::;.1 :ica.caina A~ &J:d• :Ti': i! p1~!~r~•d 9C day1 =r :ere af:•~ :~1 

co:r.m1~c1mtnc of tht ~~· ~ancy 11 defi~•d ,.., co=~•tenc ~edical 2~1c:~ces, 

ic :~sJ thalt =• performed •n a bo1~i:aL~t-ana-+a,--!f•,erfoT~•t-9'leJ!·~~· 

aaeo~cai-Zd•i1·1•if~cj•ne+y•••••~•,••-~,-~ .... -•a7-T••ton•b*•-;sa•2:~i~:~1 

ef-~s?..-i-Tai-euesid1•it,-wetn•~•1-woab~~~- •ea; -~-.:-s~ecett•~r-~~--,••• 

t~.-t'iia-•f~h•-,T•lfta.D~,,. .... ,~-~Jr•~~-s•~i•~ · ·.nd-1•~~=·~~dama1• 

~~·~-n••m l . 
(2) Ali abot'tion may b• 2•~fo~•d tn chi.1 1;.1-:.• _ .v ~:idu :~• 

fol~ovin1 circwt1tance1: 

(1) Ch• p?tl!!anc voma"'' a:t1ndin1 pny1Lcian haa ct~ti!itd !ha:, ~~ 

C~• ~hvtic!an 1 1 pre£111ior.al !ud171n:, :he aboT:i=~ it r.1c1111~v :o 1ave 

bar tif1; 

(b) c~• 2r•1nancz i1 ~h• reauLt of rapt or rapt of a ¢hi~4. 11 

d1!!n1d by S1ctiaft1 11•!-402 and 76-5-402.l, t~&C vat ?epor~•d ~v :~• 

vic:ia co a Lav uifo~= .. •~c a11nc7 prior to the abortio~f 

(c) tha ?T•lf!&.ecy ia th• r•s~lt of inc•sc, &• defi~ad bv Subsec::~n 

76-S•aO& (10) &ild the incidlftC v•• rtpaPc•d by :~• vie:im :o 1 ~av 

inf :~cement asency ?~iOP co th• abortiO'ftf 

Cd) La eh• prof111ional judf!!at of th• pra1nant vcman'1 1::1ndi~s 

2hy1ician, co 1r•..nt IT&ve daaa1a ca the presnant vomAn'1 medical 

b1alc~: o• 

C1> la rhe praf111lo~al fyasm1nc of cha pr•rnanc vcm&n'1 1c:1ndin1 

phy1icia.n, ca pr•v•nc th• ~lrcb of 1 chil• that VO\&ld be bon1 vich srav• 

dtfac:1. 
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S. 8. No. 23 

( J) A ft e r 2 O we, :; gest at i on a 1 age. mea su red from t~e d.: ~e 

o f c oncept i on, an abort 1 , ma y be p~ rformed onl y fo r those 

purposes and circumstancas described · s ubsect ion (2 l Cal . Cdl. 

and Cel. 

76-7-304. Considerations by physic. ·n--Notiee to minor's 

parents or quardian or married woman's hus~ . ·1.--To enable the 

physician to exercise his best medical judqmen~. h~ ·all: 

(1) Consider all factors relevant to the well-be.~q of the 

woman upon whom the abortion is to be performed includinq, but 

not limited to, 

(a ) Her physical, emotional and psychological health and 

safety, 

(b) Her age, 

(c ) Her familial situation. 

(2) Notify, it possible, the parents or guardian of 

t he woman upon whom the abortion is to be preformed, if she is a 

minor or the husband of the woman , if she is married. 

76-7-307 . Medical procedure required to save life of unborn 

ch i l d.--If an abortion is performed when the unborn child. is 

s u!f iciently developed to have any reasonable possibility of 

survival outaid• its mother's womb, the medical procedure used 

must be that which, in the best medical judqment of the physician 

will give the u?\Dorn child the best chance of survival. No 

medical procedure designed to kill or injure an unborn child may 

be used unless necessary, i n t he opinion of the woman's 

- 5 -



physician, to sav~ sr life or prevent serious and pe~~a~en~ 

da~age to her healt .. 

76-7-308. Medica_ ~kills re~ :red to preserve life of 

unborn child.--consistent ~ith th~ ~ ·~se of saving the life of 

the woman or preventing serious ancl . ~r. '"\t .damage to the 

woman's health, the physician performir. . t4 •bortion must use 

all of his medical skills to attempt to prc~o~= ~reserve and 

maintain the lite of any unborn child su!f icientl1 ~loped to 

have any reasonable possibility of survival outside o. :he 

mother's womb. 

76-7-310. Experimentation with unborn children prohibited-­

Testing !or genetic defects.--Live unborn children may not be 

used for experimentation, but when advisable, in the best medical 

judqment of the physician, may be tested for genetic defects. 

76-7-314. Violations of abortion laws Classifications. 

( l} Any person who performs, procures or supplies the mean·s 

for an abortion other than authorized by this [chapter] ~ is 

guilty ot a telony o! the (second] third deqree. For purposes of 

this subsection a person who procures an abortion does not 

include a woman who is seeking to have an abortion performed on 

herself. A woman who is seeking to have an abortion performed on 

herself is not criminally liable under Section 76-2-202. 

(2) A violation of Section 76-7•307, 76-7-308, 76-7-310, 

76-7-311, or 76-7-312 is a felony ~t th• third degree. 

(3) A violation of any other provision of this [act] ~ 

is a class A misdemeanor. 

- 6 -



~6-7-315 . ccepticns to cer:ain require~ents in serious 

medical emer.genc~ 

When due to a . ~ious medical emergency, time does not 

pe~mit compliance witt. ·ection 76 · ·302 ((2) ), Subsection 76-7-

304 (2) or Subsection 76-·-305 (~ ~ provisions of those 

sections [shall] sl2 not apply. 
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Enrolled Copy 

S. 8. No. 4 

CLARIFtCATION OF ABORTION LAW 

l99l 

FIRST SPECIAL SESSION 

By Lane Beatti~ 

AN ACT RELATINC TO THE CRIMINAL COOE; PROVIOINC NO LIABILITY FOR CRIMINAL 

HOHICID! ON THE BASIS OF AN ABORTION; REOEFININC THE INCEST 

EXCEPTION FOR ABORTION; CLARIFYING THE DEFINITION OF PHYSICIAN; 

CONFORMING OTHER CODE SECTIONS TO ~NGUACE CONTAINE~ IN EXISTING 

ABORTION ACT; AND APPROPRIATING $100,000 TO THE ATTORNEY CENERAL'S 

OFFICE FOR LITIGATION EXPENSES RELATED TO 1991 S.S. 23; AND 

PROVIDINC AN EFFECTIVE DATE. 

THIS ACT AFFECTS SECTIONS OF UTAH CODE ANNOTATED 1953 AS FOLLOWS: 

AMENDS: 

76-5-201, AS LAST AMENDED BY CHAPTER 10, t.AWS OF UTAH 1991 

76-7-301, AS !..AST AMENOEO SY CHAPTER l, t.AWS OF UTAH 1991 

76-7-301.l, AS ENACTED BY CHAPTER l AND I.AST AMENDED BY CHAPTER 288, 

t.AWS OF UTAH 1991 

76-7-:?'02, AS LAST AMENDED BY CHAPTER l, LAWS OF UTAH 1991 

76-7-307, AS !llACT!D SY CHAPTER 33, t.AWS OF UTAH 1974 

76-7-308, AS ENACTED BY CHAPTER 33, LAWS OF UTAH 1974 

76-7-314, AS I.AST AMENDED BY CHAPTER l, LAWS or UTAH 1991 

Se it enacted by the Legislature of the state of Utah: 

Section 1. Section 76-5-201, Utah Code Annotated 1953, as l ast 

amended by Chapter lO, ~a~s of Utah 1991. is amended to read: 

76-5-201. Crl•inal homicide -- Elements -- Designations of 

offenses. 



S. 8. No. 4 

licensed to practice medicine under the Utah Osteopathic ~edicine 

Licensing Act. 

(3) "Hospital'' means a general hospital licensed by the Department 

of Health according to Chapter 21 of Title 26, and includes a clinic or 

other medical facility to the extent that such clinic or ~ther medical 

facility provides equipment and personnel sufficient in quantity and 

quality to provide the same degree of safety to the pregnant woman and 

the unborn child as vould be provided for the particular medical • 

procedures undertaken by a general hospital licensed by the Department of 

Health. It shall be the responsibility of the Department of Health to 

determine if such clinic or other medical facility so qualifies and to so 

certify. 

Section 3. Section 76-7-301.l, Utah Code Annotated 1953, as enacted 

by Chapter 1 and last amended by Chapter 288, L4v9 of Utah 1991, is 

amended co read: 

76-7-301.l. Preamble -- findings and pollctes of Legislature. 

(l) It is the finding and policy of the Legislature, reflecting and 

reasserting the provisions of Article I, Sections l and 7. Utah 

Constitution. which recognize that (+ibe~~y-and] life founded on inherent 

and inalienable rights (a~eJ i! entitled to protection of law and due 

process; and that unborn children have inherent and inalienable rights 

that are entitled to protection by the state of Utah pursuant to the 

provisions of the Utah Constitution. 

(2) The state of Utah has a compelling interest in the protection of 

(huma"--~Tfe;--Tne+uding--~ha~] the lives of ~nborn children(;-and-Tn-~he 

-3-



s. e. No. 4 

(3) It is the intent of the Legislature to protect and guarantee to 

unborn children their inherent and inalienable right to life [and 

i~~e~~y;] as required by Article I. Sections l and 7, Utah Constitution. 

(4) It is also the policy of the Legislature and of the state that, 

in connection with abortion, a woman's liberty interest, in limited 

circumstances. may outweigh the unborn child's right to protection. 

These limited circumstances arise when the abortion is necessary to save 

the pregnant woman's life or prevent grave damage to her medical health, 

and when pregnancy occurs as a result of rape or incest. 

the finding and policy of the Legislature and of the state that a woman 

may terminate the pregnancy if the unborn child would be born with grave 

defects. 

Section 4. Section 76-7-302, Utah Code Annotated 1953, as last 

amended by Chapter 1. Lavs of IJtah 1991. is amended to read: 
• 

76-7-302. Circuastances under wnicn abortion authorized. 

{l) All abortion nsay be performed in thi1 state only by a physician 

Licensed to practice medicine under th& Utah Medical Practice Act or an 

osteopathic physician licensed to practice medicine wtder the Utah 

Osteopathic Medicine Licensing Act and, if performed 90 day' or more 

-4-



s. a. No. 4 

after the commencement of the pregnancy as defined by competent medical 

practices, ic shall be performed in a hospital. 

(2) An abortion may be performed in this state only under the 

following circumstances: 

(a) (ehe-p~egnane-•omanis-ae~end%ng-~hysic%an-has--ce~~%fTed--enae;) 

in the (physreranisJ professional judgment of the pregnant woman's 

attending physician, the abortion is necessary to save (her] th e pre3nant 

woman's life; 

(b) the pregnancy is the result of rape or rape of a child, as 

def ined by Sections 76-5-402 and 76-5-402.l, that was reported (by-ehe 

•r~erm] to a l4v enforcement agency prior to the abortion; 

(c) the pregnancy is the result of incest, as defined by Subsection 

76-5-406 (10) or Section 76-7-102, and the incident was reported ( ey-~he 

•~e~im] to a lav enforcement agency prior to the abortion; 

(d) in the professional j udgment of the pregnant woman•s attending 

physician, to prevent grave damage to the pregnant ~oman's medical 

health; or 

(e) in the professional judgment of the pregnant woman's attending 

physician, to prevent the birth of a child that would be born ~ith grave 

defects. 

(3) After 20 weeks gestational age, measured from the date of 

conception, an abortion may be performed only for those purposes and 

circumstances described in Subsection• (2)(a}, (d), and (e). 

(4) The name of a victim ~eported pursuant to Subsection (~) or (c) 

is confidential and may not be rev~aled by law enforcement or any other 

-s-



S. B • . ~o. 4 

par:y excepc upon approval of the victim. This subsection does not 

e ff ect or supe r sede parental not i ficat i on requirements othervise provi ded 

bv law. 

Secc i on 5. Section 76-7-30 7, Utah Code Annotated 1953, as enac t ed by 

Chapter 33, Laws of Utah 1974, is amended to read: 

76-7-307 . "edical procedure required to s•ve l i fe of unborn 

chit d. 

I f an abort ion is performed when the unborn chi l d is suf ficien tly 

developed to have any reasonable possibility of survival outside its 

mo ther ' s vomb, the medical procedure used must be t hat which, i n the bes t 

medical judgment of the physician will give the unborn child the best 

c ~ance of survival . No medical proced~re des i gned io ~i l l or i n j ure (an ] 

~ unborn child may be used unless necessary. in the opinion of the 

woman ' s phys i c i an, to ( sa~e-her-~~~e-cr l prevent (se~~cas-and-~ermanen~] 

grave damage to her medical health. 

Section 6. Section 76-7-308, Utah Code Annotated 1953, as enacted by 

Ch.al'cer 33, I.a\Js of Utah 1974, is amended to read: 

76-7-308. Kedical skills required to preserve 11fe of unborn 

chit d. 

Consistent wi th the purpose of saving the life of the woman or 

preventin1 (s~iees-and-~ermanene] grave damage to the woman's medical 

health, the physician performi ng the abortion must u1e all of his med i cal 

skills to attempt to promote. presarve and maintain the life of any 

unborn child suff i cient l y developed to have any reasonable possibi li ty of 

su~vivaL outside of che mother's womb. 

-~-
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Section 7. Section 76-7•314, Utah Code Annotated 1953, as last 

amended by Chapter l, Laws of Utah 1991, i1 amended to read: 

76-7-314. Violations of abortion laws -- Classifications. 

(l) (a) Any p•rson who intentionally performs(r-~raeares-or-,ap~+ie' 

the•-means-·for] an abortion other than authorized by this ~art is guilty 

of a felony of the third degree. (Por--~ur~oses--o~--eh~s--sabseeeion--a 

person-•he-~reeares-an-aeoreion-dees-noe-~ne~ude} 

(b) Notwithstanding any other provision of law, a woman who (rs 

seeking-eo-ha•e) seeks to have or obtains an abortion (perfor~ed-on] for 

herself is not criminally liable. (A-waman-wfte-Ts-seeking-~e-ha•e-an 

abereien-perrermed-en-herse~f-is--nec--erimina~~1--t%abte--ander--9eeeion 

?6-i-ifiTJ 

(2) A violation of Section 76-7-307, 76-7-308, 76-7-310, 76-7•3ll, 

or 76·7-312 i! • felony of the third degree. 

(3) A violation of any other provision of this part is a class A 

misdemeanor. 

Section 8. Approprfatlon. 

There is appropriated for Fiscal Year 1990-91 $100,000 from the 

Ceneral Fund to the Office of the Attorney Ceneral £or litigation 

expenses related to S.8. 23, 1991 Ceneral Session. That money Ls 

nonlapting. 

The amount of $100,000 appropriated for Fiscal year 1991•92 in Item 7 

of s. a. 210, 1991 Ceneral Session, is hereby repealed and replaced by 

this appropriation. 
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IN THE UNITED STATES D'I~TRIC'l' COURT 

DI STRICT OF trrAH - CENTRAL O~VISION 

JANE L.' et al. 

Plaintiffs, 

v. 

NORMAN BANGERTER, et. al. 

Oefendants , 

caoE:Rs VA~:ING TR~AL, 
GRANTING MOTION TO DISMISS 
& MO'?ION FOlt. SUMMARY JO'DGMENT 
AS To CERTAIN :ISSUES, AND 
DE'l'ERMINATION THAT REMAINING 
ISSUES MAY BE· CECICEll 
PURSt.TAN'l' 'rO PENDING MOTION 
FOR SUMMARY JUDGMENT 

Civil Ne. 91-C-34SG 

The posture o~ this case is that ~ully briefed and 

extensively argued motions to dis~iss and fo~ swnma.ry j~dgment 

have been submitted fgr deeisicn and presently are unde= 

advisement. As a prelude to thosa ~ctions, the parties engaged 

in extensive diso~very. Various af~idavits, depoeition testimony 

and voluminous other materials have been submitted in direct 

support cf and in opposition to th• pend.inq motions, so that both 

motions are beinq considered as 9umm&?Y ~udgment motions. In 

addit.ion, the partiaa have prepar•d and lodged with the court 

summat-ies af all depositions which have ~an tuen, as wall as 

th• depositign& themselves, verified swmaaries ot persons whose 

deposi~ions w~re not take", varitied statements o~ direct 

te.sti:iru:)ftY o~ the persons who were deposed and al.J. exhibits which 

the puties rely upon. I'n this connection, the court ref"erred 

aii ot the matariaJ.s to the Magistrate Judqe ~or review a~ to 

whether thesa constitut• adjudicative tacts relate to an act~al 

ta~tual dispute between tha parties. Both betore and sine• the 
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reference to the Magistrate the court has been examining the 

depositions, written swU..aries, exhibits and other documents 

which have been s~mitted in order to evaluate whether material 

faets a.re i~ dispute, which could prevent disposition of the case 

en the •ctions, or whether some or all of the leqal issues can be 

decided pursuant to the motions, or whether a trial is nec•ssary . 

The materials which have ceen lodqed with the court for 

the most part are very helpful and meanin9ful.. These materials 

p~e•ent extensive historical and medical facts about abortions, 

pre9nancias, professional and eJcpert opinions, statistics, social 

and ecoftom.ic data, in:tormation conc~inq reliqio~s, family and 

psychologica1 impacts, research, c:bild re~inq, adoption, and 

many other helpful thi.~q•. ~hes• all bear upon such things as 

calancin9 the liberty interest of women in making the choice to 

have an abortion against the state's interest in prcte~tinq 

unborn children, and the validity or invalidity of etatutory 

exceptions in whic:b the state has determined that abortions 

ahculd not ~ p~evanta4. · This infcr111ation can k:H9 of g-reat 

assis~anc• to the court in determinin~ the legal issues which are 

presented here. However, for tha moat pa.rt, these are not the 

kinds o~ materials which relate to controversies to be decided at 

a. trial.. Rather, these are the type ot lU.teria.ls which may 

require intarpratation or evaluation of evidence to derive legal 

ecaelus~cns, er ~rem which i!'\f•ra~ces t~om undisputed evidence 

may be made by th• court in arrivinq at a decision on th• leqal 

2 

-



SE\1' BY=i801) 366-6061 
'6' ·~H2 2 .3 .:! 2 9-lO 

4- 15-92 
B~IB&.~ L.1.1r FIR~! --- \ RLO .JOH\.'3(1\ ~1111-1 

13:18 WOOD At"i(D WOOD- 812 232 23~0 :~ 4 

issues presented. Some of the materials would nc~ be aatnissibl e 

under the rules of evidence such as those that are ccnclusory, . 

based upon hearsay, or not relevant to the issues. Some a~e more 

hell!)tu1 and pertinent than others . Neval:.'thel.ess, the court has 

determined to look at and consi der all of the non adjudieato~ 

materials ~hicn have been submitted and to receive them as 

background fac:~s which wi11 .be helpf\ll in ruling- upon the legal 

issues. There are no material disputed adj~dicativa or 

hi&torical fact issues which relate to disputes of consequence to 

the resolution of the case. To the extent there is dispute as to 

issues Of ultimate fact or mixed ~estions of fact and law, the 

court can and should make determinations and draw inrerences 

thererrom. 

It appears to the court that a suff ieient re~ord exists 

~ reason of the many matari~ls which bave been sub~itted by the 

parties for th• QQu,xt to determine the leqal issu•s in this case 

by 1fay cf summary judqmant. Accord.inqly, the court makes and 

enters tb• f allcwing rul.inqs at this time and resarves the right 

to expand thesa bench rulinqs and to isaua follGw up written 

apinions • . Accordinqly, it is 

OROERED, that the provision.al. 'trial d.a~• set. in thl!!. 

10&tter is vacated. The c:o~ deter.m..inas that a trial in this 

case i• ngt necessary. No disputed material issues cf 

adjudi~tive fact tifhich ralata to disputes o~ consequence to 

resolution o! the case have bae.n presented., ana thera is a 

3 
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auff icient record, includi~g undisputed evidence and non 

adjudicative evidence, from which the le;al issues may be 

decided. The court is convinced that trial en the ~erits would 

reveal no additional substa~tiel data. Hearing and viewing 

witnesses and subjectinq them to cros&eXiU!lination would not aid 

the determination since there are no issues o~ credibility or 

controversies of material fact eoncerninq matte~s of consaqu~nce 

Which are relevant and admissible in these preceedi nqs. tt is 

J'OR'l'HER ORDERED, that the magistrate's order of March 

25, 1992, denyinq defendants' moticn ta strike =aterials 

s~itted by plaintiffs in opposition to defendants' ~otion for 

summary jud<]'ment,. which materials were classified by the 

maqistrate as background information, is appr~ved and adopted. 

The court has detarmined. to con8ider the information as judicial 

infonnaticn which may be halpful. pe~ainin~ to the le~al issues. 

Otherwise, with respect to materials which may constituta 

adju4icat.ive fa~•, the m.aqistrate's Order is taken under 

advisement relative to the issues which will remain under 

advisement. lt is 

rtm'l'HER ORDERED, that recommendations of the maqist~ate 

as to live witl\esses and non live witneases arQ not di~ectly 
'' 

adopted aince these recomae.n.datien.e r;o to the scope of a tria1 

which the caur1: has deterllli..ne4 ~o be unnecessary. However, those 

recommendat.ions are taken under advismnant a• thay m.iqht pertain 

to evidence and issues to be decided in ·~cnnection wi~ the 

4 
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mction for summary judgment. To the extent 'that the ma9istrate's 

recozamendaticns wouid prevent the court from ocnsideri ng 

testimony and eXhibits vhich have been submitted by the parties 

as he1pful infcrmation to assist the court. in connecti on wi th 

d•terminin9 legal issues, the recoll1Dtendat1ons are disapprQv~d. 

Plaintifts' objections and detendants' objections relative to 

thaae i:eports are overruled or ara 111oot, except as may be 

consistent with this rulin;. It is 

1'1JRTHER ORDER.ED, that plaintiffs' motion to reconsider 

the court's p~io~ rulinq of January 29, 1992 , is denied. 

However, the court will take into consideration tha 'testimony and 

evidence which has been suJ:)mitted by the witneGses referred to in 

tbe motion a5 judicial information and baekground intormation 

1ihich 11ay be help:fu1 in d.et:aniininq leqa1 issues. l:t is 

i'ORTHER ORDERED, tha.~ the mat;illtrate's recomma.ndatien 

to permit live testimony ot Or. Ward o~ th• so-called fetal 

experimenta.'t.ic;m ban en research is not approved . There is no 

need tor a trial on this i ssue and it is taken under advisement4 

Whether ~· atatute prohibits prenatal diagnc;stic and treatment 

procadur~ and research - and whether the term "expe.rimentationn 

is so st.&ndardleoa aa to violata due process requirements - are 

questions c;'f law and the court has aJllilll• material be:tore it to 

make that datermina~ion. rt is 

~ ORDERED, that pla~ntiffs' prof~ered live 

testilaony ot plainti~ts individually or as rapresentatives af 

5 
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classes ~hich have been certified is danied. Declarations have 

·been filed by s uch plaintiffs, i.ncludinq pseudonymous 

individuals, in support of plainti ffs' applicillti on for 

prali~inary injunction, in support of plaintiffs1 motiQn for 

joinder of par~y plaintif fs, and in support of plaintiffs' 

opposition to defendants' All are 

before the cdurt and will ~e considered in connection with issues 

n~t otherwise tuled. upon whi~ are. presented on sumtiiary judgment. 

Additional submiss i ons WoQld be cumulative, duplicative and 

unnecessary to decision en the leqai is&ues. Li ve t e stimony 

would add little if anything. Having reviewed testimony whieh 

has ~een sUbmitte<i, and t.hera will be fui:thf!.r review, the c:ourt 

axpraaaes respect •nd empathy for the individua1 plaintiffs. 

However, there is no need tor a trial silnply to provide what the 

court already has. It is 

FtmTHER ORDDEO, that the inaqistrate's ruling denyinr; 

pendi~q Motions to Compel is adopted in p&rt and overru'ied in 

put. Ta the extent that tha 111.ilqistrat•'s :ru.l.inq was entered in 

contemplati on ot ~ trial it is mcot . To th• extent that the 

maqistra.ta's rulinq has to de with discovery matcials, it is 

also moot. As wil1 be seen, tha information •o~~ht is no lo~qar 

ral.evant to any issues presented for decision. because those 

issues are here determined. Proceadinq by way o~ subpoena for 

trial purposas or any other purpose is not authorized at. this 

tillle. Al•o, no further discovery may be conducted . The 

6 
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discovery cut-off date is long since pass~d and it appears in any 

event that what the parties aeelc is i.timaterial to any factual 

dispute. 'the maqistrate1 s dismissai of the motions with 

prejudice is clearly er:rcnaous and therefore is disapproved, so 

that dismiasal is without prejudice in the event cf future 

proceedinqs. Otherwise, tha maqistrate's denial of motions to 

eompel at this time is approved and adopt•d. It is 

FURTHER ORDERED, that plaintiffs' motion to :r:eopen 

depoeitions or in tl'ie alternative to submit further direct 

testimony is denied. It is 

FURTHER ORO~, that defendants' pendinq motion to 

dismiss is converted. by the co\lrt to a motion for summary 

judgment. Even though plaintiffs ar;ued the •ction to dismiss as 

based only upon th• &lleqations of the Amended CC1Dp1aint, 

plaintif~s attached ~any materials in oppositio~ ~o that motion, 

and de~endants argued. it beth a.s a ~e :motiQn to dismiss and as 

a converted motion for aum:mary jud<Jmant. However that 111ay be, 

the court converts ·that speakinq •otion to dis~iss into a motion 

for summary judpe.nt. The court enters the toll.owinc; rulings 

with respect to f eclaral constitutional issues ~aised therein and 

in defendants' mot.ion for summary jud.q.ment. These rulinCiJs do not. 

involve th.a privacy issues and certain other issues which will 

remain under •dviaem•!lt:.. 

1.. Vaaueness 

Th• court rules as a mattar of lav that provisions 

7 
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of the Utah anti abortion statute set forth in Utah Code Ann. 7e-

7-302 (Supp 1991.), sul sections 2(a), (d) and (e) are not void. fot­

va;ueness. C011m1anly accepted lZ\eaninqs of the terms "necessary to 

save the mother's 1ifa,• "grave damaqe to the woman's health" and 

"grave detectsn exist sc that physic'ians cf common intelligence 

can determi.ne a ccre meaninq as to the standard ot conduct. In 

all events, since. the statutory meaninc;s ara to be made in the 

good faith ~linical and profeasion•l judgment of the. attendin9 

physician, there could be.no cri~inal prosecution under the lav. 

The Utah laws ralatinq to "medical emarqencies" and fetal 

''experimentation" are not h91"e ruled upon &!\d al:e. taken under 

advisement. 

2. E1tablisrunent c1au1a 

The eaurt holds that recognition o~ riqhts in 

unborn ~hildr•n in Utah'e Pr~le dc.S not constitute an 

est:ablislulle.nt c~ ra1iqicn in violation of th• United States 

constitution. 'l!he ·Ut..h preamble provides that 9 (t]he state of 

Utah has a compellin9 interest in the protection of the lives of 

unborn ehi1~en." The Supreme Court has upheld a similar 

prea:mbla in the State of ~iascuri. 

Thie OQW:t also rul.es that re.qardless of 

similarities with LDS Chw:".:h positions on abortion, Utah's 

Statute does not constitute establishment of religion. In 

aftirmin9' the. trial jud'• in McBa• y. CAl itAD.Q, a case in Which 

it wae claimed that the Rcman t!atbol:i.c Church exerted undue 

a 
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reli9ious .i.n.fluenee1 the Suprain.a c~urt:. said: 

[I]t does net fellow that a statute violates 
the Establishment Clause beoause it 'happens 
to coincide or harmonize with the tenets of 
some or all reliqions' • • • • That th.a 
J~daeo-c.bristian raliqions oppose stea.linq 
does not mean that a Sta.ta or the Federal 
Government may not, c:oa.sistent with the 
Establishment Clause, enact laws prohibitinq 
larceny.• 

Me:Rae, 448 U.S. at 319. 

Final1y, this court hol4s t!hat neither doas th~ 

utah statute of fend the Eatablishlllent of Reliqion Clause ae 

constitutinq an endorse~ent ot raligign. This court rules as a 

matter of law that the Utah statute does not convey a messaqe of 

endorsement of reliqion. Manifestly, the statute is as 

consistent with society's tra.ditiana1 moral framework as it is 

with any ona or several raliqiol'lS. 

3. frtl 9at.••gi1.9 - FEii ll)«ach 

This cou:rt holds that the Utah statute as a matter 

of la.w doas not interfere with frea exercise of ra1iqion. In a 

controllinq recent casa the Supreme Court rejected use of the 

Frae EXercise ciause to •rel.i•~• an individual of the obliqation 

to comply with a 'valid and neu:t:ral lat.it of' general applicability' 

on the ground that the law p~oscribes • • • c:on.c:11.1ot that. his 

relig-ion prescribe• •• •" IU1Qym•n1; P.iyi3!9n "· lmith, 49-' vs. 
112, 879 (1990). An appa~ent excaption •xist.s involving so­

ea1led. "hybrid." riqht.s whe%'e ot.b.er·con.1:.it.utional riq.acs suCh as 

free speech in combination with frat exercise of.r•liqion would 

9 
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constitute a vioiatiQn of the free exercise clause. In this 

oase, there is no free speech viol ation because ~hera is no free 

speech ri9ht tg aclicit criminal acts . As the supreme Court has 

said, " ' Xt rarely has been suggested that the constitutional 

freedom ~or speech and press extends its illlsuni ty to speech or 

writinq used as an inteqral part of conduct in violati on of a 

valid criminal statute.'" Oshourne v. Ohio, 495 u.s. 103, iio 

(1989). 

Another argmn.ent is asserted by so=e ~lerqy plaintiffs: 

that not to prgvide abortion eounsellinq - even Qf the active and 

facilitatinq type which might a.mount ta e~n&~iracy to break the 

law - wo~ld interfer e with their right tc tha free exercise of 

religion. However, as we have seen, the suprenie court has uph.eld 

va1id neutral lawa of 9eneral applicability - that is, laws which 

ara not specifically aimed at interference with fr•• exer~isQ of 

~eliqion even thcuqh that ric;ht miqht be abridgad in the 

app1icati~n of the law. 

Jor the foregoinq reasons, this court rejects ~he 

contentione that the law v1olates the constitutional prohibition 

a.qainet interfe:i:enca with th• fr•• exercise o'f raligicn. In this 

facial challenq• caae, it ~oliows that th• couns•llor, cler;y, 

and dceecr plain~~~s vb.ose only role ia to provide =ounsellor 

type in'for:ma'tion should. be and ue dismissed. Valuable a?1d 

tho~qhtf~l information submitted ~~ these now d1S11i•••d parties 

will ~ consi~ed by th• court as background and judicial 

10 
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information in Qonnection with matte~s taken under advisement. 

4. Involuntary seryitude 

I'.n their Sixth cause o~ Action, plaintiffs allege 

that th$ Utah Act viela.tes the Thirteenth Alllendment. The 

Thirteenth Amendment declares that "tn]aither slavery nor 

invol~ntary servitude, except as punishment for a crillle whereof 

the party shall have been duly convicted., shall exist wi thin the 

united states, or any plac• sW:>jact:. to their jurisdic:tion.." 

Plai ntitts arqua that pr~hibitinq el~ctive abortions fo=ces women 

into 0 slavery" or "involuntary sarvitu.c:le" by carryinq a child to 

term. In 1897 the Supreme court held thll~ this amend~ent "was 

not intended tQ intrcduca any novel doctrine wi't.h re•pect to 

certain de5~riptions of s~rvic• wnich have always been treated as 

axcQptional; such as military and na:val enli~tments, or tQ 

dist\i::b the right o~ puenta and guardian• to the custody of 

their min.or children or wud.s.• Roberts on y. , 16!5 u .. s. 275, ~B2 

(1897). Mere r•c•ntly, tha supreme Court observed that •in every 

casa in which this Court has fcunci a. condition of invol\lhtaey 

servitude, tht yic1j.im had no ayai l1bl1 choiQ• b\&t to work or be 

subiect tQ l1ga·1 sancti on." oni~td states v, gggmin;ski, 487 t1 . S. 

931, 943 (1918) (mnpha&is add•d). 

l:~ •tr•ins credu.1.ity 1:0 equata ~· carrying c f a child 

to term with "compulsory l~r," and the argument l:)orders on the 

:frivolou•· In all events, howev•r, the trcab seatute does not 

c~eata a •ituation where the woman has no avai lable choice but to 

11. 
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bear the child or be subject to leqal sanction. No crilninal 

penalties at all apply to a woman who chooses to abort by goin9 

to another state that permits abortion. 

This ccurt holds that the Utah statute as a matter of 

law does not vie>lata the constitutional prohi.bitien a9ainst 

involuntary· servitude. 

5. F.gU4l Protection 

Plaintiffs' Fo\2.rth Cause of Action alleges that 

because only wome.n 1 s reprQdUctive choices and rights to bodi1y 

integrity a~e bein~ denied, the Utah Act discriminates on the 

basis cf g•nder in violation of the Fourteenth Amendment to the 

United States Constitution. Aqa.in, the supreme Court has ruled 

against this kind. of eha.llen;e. In Michael v. Sonoma Coynty 

super~or Cogrt, 450 U.S. 484, 4S9 (19S1), the ~prEUlle Court said, 

nthis Court has consistently upheld statutes whar• the qender 

classific:a.ticn i• not invi~ious, but rather realistically 

rafleets the fac::.t that the sues are not si.m.ilarly situated in 

oertain circumstances.• This court holds that the Utah anti­

abortion ata.tute does no~ violate the Equal Protect.ion Clause. 

Bas•d upon th• foreqoinq, defendant•' motion to dismiss 

and portitms o~ d~andants' motia11 for SWlllllai"Y judgm•nt are 

qrant•d, and pla.inti'f~s· First Cause of Action to tho exten~ 

heretofore discu.sed,. and plaintiffs' Fourth, !':i.fth, Sixth and 

seventh Causaa of Action ara dismiased as concarns claims arisinq 

under the United States Constitution. All cl•riY plaintit:s, all 

1i 
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counsellor plainti(%s, and all medical pl~intiffs whose only role 

is to ~rovide counsellor type information and Who do not 

themselves perform ~ortions are di5missed. rt is 

~ ORDERED, that plaintiffs' motion to voluntarily 

dismiss claims asserted under the Utah Ccnstitution is taken 

under adviselllent. The privacy claims and certain clai.Jns 

pert.aininq to 'Dtah's pre-existing a.Qoliticn statutes are also 

taken. nnder advisement4 These c1ahls will ba l:U.led. upon pursuant 

to the pendinq motion tor smmnary judgment in due course after 

careful review of tru. appiiC8ble record. 

~e supreme Co~ in the C111y c:asa hOW before it will 

determine the ievel ot •~tiny to ~ applied to statutes 

restricti.n; a!)ortion. Althouqh ~· utah statute involves an 

al:>ortion ban ba.-.:1 upon th• state's declared com.pallin; interest 

in un~rn chi1dl:'en, the new atan.da.rd of raview likely to b• 

anncunced by the eourt wiil be of q?;eat relevance to this case. 

The fully developed r•co~d which exi•t• here is such that when 

the Supreme Co~ Mk.. that determination we will be in a 

position to apply that new standard o~ raviaw an4 thus dete.naine 

the remain.inc; issues. 
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vacated. 

COPIES TO: 

.. . · 

. ...-. 

The standby hearinq and trial set ~or ApriI ii, 1992 is 

A1i're=!.ining 1natta:is a.re under advisemen'C. 
-· 

DATED: April I 6'~1992 .• 

-. .. 

... 
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R~gular Session, 1991 
RE ENGROSSED HLSX 91-191 

HOUSE BILL NO. 112 

BY REPRESENTATIVE SAM THERIOT, SENATOR BARES, REPRESENTATIVES DIMOS, 
LANCASTER, LABORDE, SITTIG, HIGGINBOTHAM, ACCARDO, ACKAL, DIEZ, 
DONELON, GLOVER, GUIDRY, HAIK, HERRING, LEBLANC, LEMOINE, 

·· MARTIN, STELLY, AND STINE AND SENATORS MCPHERSON, PICARD, CRAIN, 
SAUNDERS, A.)Jt BRINKHAUS 

ABORTION: Prohibits abortion except under certain circumstances 
(Governor's signature) 

:' 

1 AN ACT 

2 To amend and reenact R.S. 14:87, re lative to abortion; to define and 

3 prohibit abortions; to provide for exceptions; to provide for 

4 penalties; and to provide for related matters. 

5 Be it enacted by the Legislature of Louisiana: 

6 Section 1. Legislative findings and purpose. Life begins at 

7 conception. 

8. It i: declared to be : he public pol~cy _?f the state of Louisiana 
. - ·. - .. - - ... - - . 

9 that it has a legitimate compelling interest in protecting, to the 

10 greatest e.xtent poss ible, the life of the unborn from the time of 

ll conception until birth . We also affirm our belief that life begins 

12 at conception and that life thereafter is a continuum until the time 

13 of death. - ·. 

14 In furtherance of this compe l ling interest we dec l are it to be a 

15 reasonable and proper . exe rcise of the police power of the state to 

' 16 prohibit and otherwise reasonably regulate, throug~ the imposition of 

17 criminal _pena_lties, the performance of abortions. 

18 Section 2. R.S. 14:87 is hereby amended and reenacted to read 

19 as follows: 
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§87. Abortion 

A.(1) Abortion is the performance of any of the following 

acts, with the ~pecific intent of Bfee~fifl~ BfematQFe Elelivef'y 

ff ~ emefye 6f ~ terminating a pregnancy: 

f±+ (a) AeimiftiStfaties ~ Administering or prescribing any 

drug, potion, medicine, or any other substance to a female; or 

44t (b) ~ ff Using any instrument or 'mt.'j' ~ meeR9 

external force whatsoever on a female. 

(2) This Section shall not apply to the female who has an 

abortion. 

B. It shal l not be unlawful for a physician to perform any 

of the acts described in Subsection A of this Section i f 

performed under the following circumstances: 

(1) The pl!ysician terminates t he pregnancy in order to 

preserve the life or health of the unborn child or to remove a 

dead unborn child. 

(2) The physician terminates a pregnancy for the express 

purpose of saving the life of the mother. 

(3) The physician termina tes a pregnancy which is the 

result 'of rape as defined in either R.5. 14:42, R.S. 14:42.1, or 

R. S. 14: 43 and in ·which all of the following r equirements are 

met prior to the pregnancy termination: 

(a) The rape victim obtains a physical examination and/or 

t reatment froai 8. physician other than the phys i cian who is to 

~artninate the p regnancy within f ive days of the rape to 

determine whether she was pregnant prior to the rape and to 

prevent pregnancy and venereal disease, unles s the rape victim 

is incapacitated to such a degree that she is unable to obtain 

this examination. If the victim is unable to obtain the 

examination due to such incapacity, then an examination shall be 

performed within five days after the incapacity is removed; and 

Page 2 of 7 

REENGROSSED 

. CODING: Words in etFaelt du:eagh type are delet ions from existing 
law; words underlined are additions. · 

;J 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

,23 

HLSX 91-191 
H.B. NO. 112 

(b) The rape victim reports the rape to law enforcement 

officials within seven days of the rape unless the victim is 

incapacitated to such a degree that she is unable to report the 

rape. If the victim is unable to report the rape due to such 

incapacity, then a report shall be made within seven days after 

the incapacity is removed; and 

(c) The abortion is performed within thirteen weeks of 

conception . -: 

(4) The physician terminates a pregnancy which is the 

result of incest as defined in R.S. 14:78, provided the crime is 

reported to law enforcement officials and the abortion is 

performed within t hirteen weeks of conception. 

c. (l) Prior to the performance of ani abortion under 

Subsection (B)(3) or (B)(4) of this Section, the physician who 

· : is t o perform the abor tion shall obtain from the victi m a 

statement in writing verifying that she has obtained the 

physical examination and shall obtain written verification by a 

law enforcement official that the victim reported the rape to 

l aw enforcement officials as required under this Section. 

(2) Every physician who conducts a physica l examinat i on of 

a rape victim within five days of the rape shall immediately, 

upon written request of either the v ictim or the physician who 

is to perform the abo rtion on the vi ctim, provide to the victim 

24 .'. ~ :, ; or the requesting physician written verification of his 

25 

26 

27 

28 

29 

.30 

31 

examination . 

(3) Every law enforcement official who receives a report 

of a rape victim within seven days of the rape or' receives a 

report of incest shall immediately, upon written request of 

either the victim or t he physician who is to perform the 

abortion, provide to the victim or r equesting physician wri tten 

verification o f the report which was made to the official. 
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D. As used in this Section, the following words a.nd 

phrases are defined as follows: 

( 1) "Law enforcement affici.al or officer" means any peace 
' 

officer or agency empowered to enforce the law in criminal 

matters within his or its respective jurisdiction, including but 

not limited to a state police officer, sheriff, constable, local 

police officer, and district attorney. 

(2) "Physician" means any person licensed ta practice 

medicine in this state . 

(3) "Unborn child" means the unborn offspring of human 

beings from the moment of conception until birth. 

(4) "Conception" means the contact of spermatozoan with 

the ovum. 

E. (1) Whoever co111111its the erime of abortion shall be 

imprisoned at hard labor for ;iot less thaz: one nor more than ten 

years and shall be fined not less than ten thousand dollars nor 

more than one hundred thousand dollars. 

(2) This penalty shall not apply to the female who has an 

abortion. 

Section 3. If any provision or item of . this - .. - - Act or the 

~pplication thereof is held invalid, such inyafidity shall not affect 

other provisions, items, _or applications of this Act which can be 

giv.en effect without the !n:valid provi~ions, ~tem~>, or . applications, 

and to this end the provisions of this Act are :he.:r;eby declared 

severable. 

Section 4. This Act ~hall ~ecome. _effective .upon signature by 

the governor or, if not sign~d by the governor, upon ~xpiration of 

the t ime for bi~ls .~o become law without signature by the governor, 

as provided in Article III, Section 18 of the Constitution of 

Louis iana. 
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HLSX 91-191 
H.B. NO. 112 

DIGEST 

The digest printed below was prepared by House Legislative Services. 
It const itutes no part of the bill. 

Sam Theriot, et al. Act HB No. 112 

Present law defines 
following acts with 
embryo or fetus: 

abortion as the performance of one of the 
intent of procuring premature delivery of the 

(1) Administration of any drug, potion, or any other substance to a 
female; or 

(2) Use of any instrument or any other means whatsoever on a female. 
~ 

Proposed law defines abortion as the performance of one of the 
following acts with specific intent to terminate a pregnancy: 

(1) Administering or prescribing a drug, potion, medicine, or other 
substance to a female; or 

(2) Using ·any instrument or any external force whatsoever on a 
female. 

Proposed law does not apply to a female having an abortion. 

Proposed law does not apply to a physician if the abortion is 
performed under the following circumstances: 

.. _. ._(1) The pregnancy is terminated to preserve the life or health of 
the unborn child or to remove a dead unborn child. 

(2) The pregnancy is terminated for the express purpose of saving 
the life of the mother. :~.. ·· 

(3) The abortion terminates a pregnancy which is the result .of rape 
as defined by law and in which all of the following z:.equirements 
are met prior to the termination: 

(a) The rape victim obtains a . physical examination and/or 
treatment from a physician other than 'the one who is to 
perform the abortion within five days of the rape in order 
to determine if a pregnancy existed prior to the rape and 
to prevent pregnancy or venereal disease, unless the r ape 
victim is incapaci-cated. If the victim is incapacitated, 
then an examination shall be performed within five days 
after the incapacity is removed. 

(b) The rape victim reports the rape to law enforcement 
officials within seven days of the rape, unless the victim 
is incapacitated. If the victim is incapacitated, then a 
report shall be made within seven days after the incapacity 
is removed. 

(c) The abortion is performed within 13 weeks of conception. 
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DIGEST 

(4) The abortion terminates a pregnancy which is. the result of 
incest as defined by l aw, provided the crime is reported to law 
enforcement officials and the abortion is performed within 13 
weeks of conception. 

Proposed law requires the physician performing the abortion to obtain 
from the rape or incest victim a written statement that she has 
obtained the required physical examination and to obtain ,from law 
enforcement officials written verification that the victim has timely 
reported the rape. 

Proposed law requires every physician who examines a rape victim 
within five days of the rape to immediately provide, upon written 
request of the victim or the physician who is to terminate the 
pregnancy, written verification of the examinat ion. 

Proposed law requires every law enforcement official who receives a 
timely report of a rape or incest victim to immediately provide, upon 
written request of the victim or the physician who is to terminate 
the pregnancy, written verifica~ion -0f the report to the officials. 

Proposed l aw defines the following terms: 

(1) "Law enforcement official or officer" means any peace officer or 
agency empowered to enforce criminal law, including a state 
police officer, sheriff, constable, local police offi cer, and 
di strict attorney. 

(2) '.'Physician" means any person licensed to practice medicine in 
this state. 

(3) ".Unborn child" means the unborn offspring of human beings from 
the moment of conception until birth. 

(4) "Conception" means the contact of spermatozoan with the ovum. 

Present law requires imprisonment at hard labor for not less than one 
nor more than 10 years for persons convicted of performing an 
abort ion . 

Proposed law retains this penalty provision but requires imposition 
of a fine of not less than $10,000 nor more than $100,000. Proposed 
law prohibits the imposition of these penalties on the female having 
the abortion. 

Proposed l aw provides a specific severability provision. 

Effective upon signature by the governor or upon lapse of time for 
gubernatorial action. 

(Amends R.S. 14:87) 
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Summary of Amendments Adopted by House 

Committee Amendments Proposed by House Committee on 
Administration of Criminal Justice t o the original bill 

1 . Deleted the provision allowing a physician to perform an 
abortion in order to "treat a physical condition or illness 
which ·is diagnosed and treatable during pregnancy". 

2. Changed the time within which an abortion can be performed 
from "within the first 13 weeks o f pregnancy" to "within 13 
weeks of conception". 

3. Shifted t he burden from "the victim notifying the physician 
performing the abortion that she has complied with the 
requirements for a medical examination and for reporting to 
law en'forcement officials" to requiring "the physician to 
obtain written statements from the victim and from law 
enforcement". 
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RIGHT TO LIFE Suite 500, 419 7th Street, N.W. 

Washington, D.C. 20004-2293 - (202) 626·8800 (FAX) 737·9189 or 347·5907 

commlllcc, Inc. 

STATUTES POTENTIALLY SUBJECT TO REVIVAL IF ROE REVERSED 

Statutes Protecting All or Most Unborn Children (11) 

State Circumstance under which abortion permitted 

Arizona life of mother at risk 

Arkansas none stated 

Michigan life of mother at risk 

Mississippi life of mother at risk; rape 

New Hampshire life of mother at risk 

Oklahoma life of mother at risk 

South Dakota life of mother at risk 

Texas life of mother at risk 

Vermont* life of mother at risk 

West Virginia life of mother at risk 

Wisconsin life of mother at risk 

* There is a serious possibility that the Vermont statute would 
be struck down by state courts relying on their interpretation of 
the Vermont state constitutions as prohibiting protective 
legislation. 

Statutes Providing No Effective Protection (9) 

State 

Alabama 

Alaska 

California 

Circumstance under which abortion permitted 

life or health* of mother 

abortion on demand until viability 

gravely impair physical or mental health* of 
mother; rape; incest 

1 



Colorado 

Delaware 

D.C. 

Hawaii 

Kansas 

New Mexico 

serious permanent impairment of physical or mental 
health* of mother; child with a disability; rape 
(incl. statutory rape under 16); incest 

permanent injury to physical or mental health* of 
mother; child with a disability; forcible rape; 
incest 

life or health* of mother 

abortion on demand until viability 

physical or mental health* of mother; child with a 
disability; rape (incl. statutory rape under 16); 
incest 

grave impairment of physical or mental health* of 
mother; rape; incest 

* Statutes with a "health" exception are classified as providing 
no effective protection because of the way in which the word 
"health" has been defined by the Supreme Court. The Court 
construed the word "health" in an abortion statute in Doe v. 
Bolton, the companion case to Roe v. Wade , to include "all 
factors - physical, emotional, psychological, familial, and the 
woman's age - relevant to the well-being of the patient." An 
abortion for "health" reasons, as interpreted by the courts, 
effectively means any and every abortion. See generally, 
National Right to Life Committee, "Fact Sheet: Abortions for 
Mental Health" (January 1991). 
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