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QUESTIONS PRESENTED 

1. Whether Illinois can constitutionally license and regu· 
late outpatient surgical facilities in which pregnancy termi­
nations are performed to the samP extent it licenses and 
regulates outpatient. :;urgical faci lities in which pregnan­
cy terminations are not 'performed. 

2. Whether a case or controversy existed with respect 
to the challenged statutes and regulations which were not 
being enforced by the State of Illinois prior to the filing 
of the complaint. 

3. Whether statutes and regulations establishing stan­
dards for the construct.ion, maintenance and opercltion of 
outpatient surgical facilities are constitutional as applied 
to outpatient surgical facilities in which pregnancy termi­
nations are performed. 

4. Whether the federal courts can refuse to give effect 
to severahility requirements, thereby invalidating stat· 
utory and regulatory provisions which are constitutional. 
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PARTIES TO THE PROCEEDINGS 

The defendants in the district court were Bernard J. 
Tumock, M.D., M.P.H., Director of the Illinois Depart­
ment of Public Health; Neil F. Hartigan, Attorney Gen­
eral of Illinois; Gary L. Clayton, the Director of the 
Illinois Department of Registration and Education; and 
Richard M. Daley, State's Attorney of Cook County. Tur­
nock, Hartigan and Clayton were the appellants in the 
court of appeals. Daley did not file a notice of appeal. 

In addition, appellant Stephen F. Selcke, Direct.or of the 
Illinois Department of Professional Regulation, is the suc­
cessor in public office t.o Gary L. Clayton, Director of the 
Illinois Department of Professional Regulation. 

The plaintiffs in the district court and appellees in the 
court of appeals were Richard M. Ragsdale, M.D., Mar­
garet Moe, Northern Illinois Women's Center, Sarah Roe 
and Jane Doe. 
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OPINIONS BELOW 

The opinion of the United Stat.es Court of Appeals for 
the Seventh Circuit entered March 10, 1988 is reported 
at 841 F.2d 1358 (7th Cir. 1988) and is reproduced at Ap­
pendix A. On August 12, 1988 the defendants' petition 
for rehearing and suggestion for rehearing en bane was 
denied. (Appendix D, E). The memorandum opinion of the 
United States District Court for the Northern District of 
Illinois rendered November 'l:l, 1985 is reported at 625 
F.Supp. 1212 (N.D. m. 1985) and is reproduced at Ap­
pendix G. 

The judgment order of the United Stat.es District Court 
entered December 11, 1985 is not reported, but is repro­
duced at Appendix F. 

JURISDICTION 

This action, brought under 28 U.S.C. Sections 2201 and 
2202 and 42 U .S.C. Section 1983 challenges the constitu­
tionality of portions of the Illinois Medical Practice Act, 
Ambulatory Surgical Treatment Cent.er Act, and Health 
Facilities Planning Act. Invoking the jurisdiction of the 
District Court under 28 U.S.C. Section 1343 plaintiffs filed 
a class action seeking declaratory and injunctive relief. 
Subsequent to an evidentiary hearing, the District Court 
entered on November 27, 1985 and December 11, 1985 a 
preliminary injunction in favor of plaintiffs and enjoined 
enforcement of the Acts and rules promulgated thereunder 
to the extent any person or facility offers or performs, 
or desires to off er or perform first and/or early second 
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trimester abortions or other abortion-related gynecological 
procedures. 

On appeal, the United States Court of Appeals for the 
Seventh Circuit vacated as moot one portion of the Dis­
trict Court's decision, held unconstitutional the other chal· 
lenged provisions, and affirmed the remainder of the deci­
sion. Its judgment was entered on March 10, 1988. 

On August 12, 1988 a majority of the members of the 
original panel voted to deny the defendants' petition for 
rehearing, and the suggestion for rehearing en bane failed 
by an equally divided court. Judges Wood, Posner, Coffey, 
Manion, and Kanne voted to grant rehearing en bane. (Ap­
pendix D, E). 

Defendants Tumock, Hartigan and Selcke filed their 
Notice of Appeal in the Court of Appeals on November 
7, 1988. (Appendix H). Jurisdiction of the Supreme Court 
of the United States to review this judgment by appeal 
is conferred by 28 U.S.C. Section 1254(2). 

CONSTITUTIONAL, STATUTORY AND 
REGULATORY PROVISIONS INVOLVED 

Cen11titutional Provisions 

U.S. C<>DBt. Amend. I: 
Congress shall make no law respecting an establish· 
ment of religion, or prohibiting the free exercise 
thereof; or abridging the freedom of speech, or of the 
press; or the right of the people peaceably to assem­
ble, and to petition the Government for a redress of 
grievances. 
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U.S. Const. Amend. IV: 
The right of the people to secure in their persons, 
houses, papers, and effecU>, against unreasonable 
searches and seizures, shall not be violated, and no 
Warrants shall issue, but upon probable cause, sup­
ported by Oath or affirmation, and particularly de­
scribing the place to be searched, and the person or 
things to be seized. 

U.S. ConsL Amend. V: 
No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment 
or indictment of a Grand Jury, except in cases aris­
ing in the land or naval forces, or in the Militia. when 
in actual service in time of War or public danger; nor 
shall any peroon be subject for the same offence to 
be twice put in jeopardy of life or limb; nor shall be 
compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property 
be taken for public use, without just compensation. 

U.S. Const. Amend. IX: 
The enumeration in the Constitution, of certain 
rights, shall not be construed to deny or disparage 
others retained by the people. 

U.S. Const. Amend. XI: 
The Judicial power of the United States shall not be 
construed to extend to any suit in law or equity, com· 
menced or prosecuted against one of the United 
States by Citizens of another State, or by Citizens 
or Subjects of any Foreign State. 

U.S. Const. Amend. XIV, Section 1: 
All persons bom or natur.Uized in the United States, 
and subject to the jurisdiction thereof, are citizens 
of the United States and of the State wherein they 
reside. No State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens 
of the United States; nor shall any State deprive any 
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person of life, liberty, or property, without due process 
o! law; nor deny to any person within its jurisdic­
t10n the equal protection of the laws. 

State Statute11 
Ambulatory Surgical Treatment Center Act 

Ill. Rev. Stat. ch. llllh, pars. 157-8.1 ~t seq. 
(Reprinted at Appendix I) 

Health FaciJities Planning Act, 
Ill. Rev. Stat. ch. 111'12, pars. 1151 et seq. 
(Reprinted at Appendix J) 

Medical Practice Act, 
Ill. Rev. Stat. ch. lll, par. 4400-22 
(Reprinted at Appendix K) 

Replations 
Ambulatory Surgical Treatment Center 

Lice!'sing Requirements, 77 Ill. Adm. Code, Ch. I, 
Section 205, Subchapter b 
(Reprinted at Appendix L) 

STATEMENT OF THE CASE 

Plaintiff Ragsdale is a medical doctor licensed in Illinois 
who performs abortions as part of his medical practice~ 
Plaintiff Northern Illinois Women's Center is an Illinois 
corporation which provides abortion services to women 
in Rockford, Illinois. Plaintiff' Margaret Moe is a regis­
tered nurse and the sole owner of a medical facility in 
Cook County, Illinois. Plaintiffs Sarah Roe and Jane Doe 
are female cit it.ens of child-bearing age who had abort.ions 
in the past and may seek abortions in the future. 

Plaintiffs claimed that the challenged statutes form a 
tripartite regulatory scheme which impennia&bly restricts 
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the performance of first and ::;econd trimester abortions. 
Specifically, plaintiffs alleged that the challenged statutes 
and regulations were violative of rights secured by the 
First, Fourth, Fifth, Ninth and Fourteenth Amendments 
to the United States Constitution. Plaintiffs contended 
that the "scheme" as applied singles out for discrimina­
tory treatment facilities in which abortions are performed 
and substantially inhibits a woman from exercising her 
right to choose to have an abortion under medically safe 
and reasonably inexpensive conditions. Plaintiffs further 
averred that the challenged "scheme" impermissibly pre­
vented physicians from implementing a woman's decision 
lo choose abortion in that the "scheme" mandated that 
physicians and facilities comply with allegedly irrational 
and arbitrary requirements. (Compl., pars. 1-4). 

On September 20, 1985 plaintiff Richard M. Ragsdale, 
M.D. filed a motion for preliminary injunction asking the 
district court to enjoin defendants from enforcing the chal­
lenged statutes and regulations. Plaintiff Ragsdale claimed 
that unless the statutes and regulations were enjoined he 
would be unable to perlorm abortion services after De­
cember 31, 1985. 

The State Statute. 

The Ambulatory Surgical Treatment Center Act [herein· 
after ASTC Act) became law in 1973. (Appendix I). The 
stated purpose of the ASTC Act is to provide for the pro­
tection of the public health through the establishment and 
enforcement of standards for the construction and opera· 
lion of ASTCs. ASTCs by definition are facilities which 
are primarily devoted to the performance of surgical pro­
cedures.• 

1 In addition to ASTCs, the Illinois Department of Public Health 
is responsible for licensing and surveying numerous other facilities 

(FootnoU. continued on following page) 



- 6-

The Illinois Health Facilities Planning Act (HFP Act] 
became law in 1974. (Appendix J). The purpose of the 
HFP Act is to attempt t.o obtain a comprehensive health 
care delivery system involving all types of health care 
facilities, services and equipment. The HFP Act also rep­
resents an attempt t.o restrain the rising costs of health 
~ by preventing unnecessary construction and duplica­
tion of unneeded health care facilities. (App. 166). Types 
o~ ~alt!1 care facilities included within the HFP Act's pro­
visions mclude those licensed pursuant to the Health Main­
tenance Organization Act, the ASI'C Act, the N UJ"Sing 
Home Care Reform Act of 1979, the Hospital Licensing 
Act, and kidney disease treatment centers. (App. 167). 

The Medical Practice Act fMP A) provides the Jicensure 
requirements of physicians in Illinois and prohibits the 
practice of medicine by any person not holding a valid 
license. Ill. Rev. Stat. ch. 111, par. 4401 et seq. (1983). 
Now, par. 4400-1 et seq. of the Medical Practiee Act of 
1987. (Appendix K). 

1be Evidenee Preaented 

At the time of trial, there were 42 licensed ASTCs in 
llJinois. The types of surgical procedw-es performed in li­
censed ASTCs include plastic surgery, removal of cysts 
and ~WTIOJ'S, pregnancy te~tions, tubal ligations, hernia 
repall"8 and rhinop)asty repairs of the nose. Some surgical 

. procedures perfoimed in ASTCs, including abortions, are 
done so under a general anesthesia. OC the 42 licensed 

1 contintud 
which provide ~th o.r medicaJ services. These facilities include 
b!ood ban~. clm1cal laboratories, alcohol treatment centers, hos­
pitals, hospices, and nursing homes. m. Rev. Stat. ch. Ill~. pars. 
601-101 et aeq.; 621-101 et seq.; 2301 et seq.; 142 et seq.; 6101 et 
seq.; and 4151·101 et uq. · 
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ASTCs, 22 indicated that some pregnancy terminations 
would be performed. 

For the 12 years prior to trial Dr. Ragsdale was the 
primary abort.ion provider in northwestern lllinois. Dr. 
Ragsdale is well known as a provider of abort.ion services 
in the Rockford area. In 1973 Dr. Ragsdale opened the 
plaintiff Northern lllino1:; Women's Center. The Center 
primarily provides first and early second trimester abor­
tion services. Dr. Ragsdale performs approximately 3500 
abortions per year at his facility. In the 12 years prior 
to trial, Dr. Ragsdale had performed in excess of 42,000 
abortions. 

At the time of trial, Dr. Ragsdale's facility had been 
licensed as an ASTC in Illinois for 12 years. The facility 
contained variations from the ASTC regulations. Any such 
variances had not substantially affected renewal of Dr. 
Ragsdale's license for those 12 years. Dr. Ragsdale was 
then informed by his landlord that his lease would not 
be renewed. The nonrenewal of the lease was a result 
of the landlord's decision to expand and renovate its build­
ing and desire to have as tenants doctors who admitted 
patients to Rockford Memorial Hospital. Dr. Ragsdale 
therefore planned to move his facility. The Illinois Depart­
ment of Public Health preliminarily approved his plans 
for relocation. In addition, Dr. Ragsdale submitted an ap­
plication for a certificate of need. 

On March 14, 1985 Comprehensive Health Planning of 
Northern lJlinois (CHPNI) held a public meeting regard­
ing the proposed relocation. CHPNI is a federally funded 
organization which is a separate entity from the HFP 
Board. It is responsible for completing an independent re­
view of a proposed project. 

Dr. Ragsdale attended the CHPNI meeting. There were 
in Dr. Ragsdale's opinion some "rational" discussions at 
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the meeting, and some statements supporting the need 
~e. There were. in addition, more statements that there 
was no need for the facility. The meeting then degener· 
ated into a shouting match over abortion. 

Dr. Ragsdale was subsequently informed by CHPNI 
that his proposal met the review requirements, including 
the need requirement. However, the lease which Dr. Rags­
dale had procured was withdrawn by the lessor. 

In order to aid his testimony at trial, Dr. Ragsdale de· 
tennined what it would cost on a rough basis and in broad 
terms to comply with the ASTC Act and regulation~ at 
his new facility. Dr. Ragsdale first estimated the cost of 
relocation of his practice as a result of the loss of his 
lease, and without complying with the ASTC Act and 
regulations. Dr. Ragsdale concluded that the cost would 
be an additional $22.45 per patient per year. 

Dr. Ragsdale also prepared an estimate which repre· 
sented his guess as to what it would cost in addition to 
the $22.45 in order to bring his new facility into "reason· 
able compliance" with the ASTC regulations. Dr. Ragsdale 
estimated that the cost would be an additional $22.21 per 
patient per year. 

Abortion Procedurea 

It is uncontroverted that abortions are surgical pro­
cedures. According to the plaintiffs' expert witnesses, 
there are few s~cal procedures given so little atten­
tion and so unde1Tated in its potential hazard as abor­
tion. It is also agreed that all physicians licensed under 
the MPA do not have the qualifications, training and ex­
perience to perform safe first and early second trimester 
abortions. 

Plaintiffs' expert maintained that medical education in 
this country has paid little attention to abortion services. 
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Abortions, more than any other types of procedures, re­
quire much experience and practice. It is not a procedure 
which can be done well after a few hundred or even a 
few thousand procedures. 

There are several fact-Ors which affect the safety of first 
trimester and early second trimester abortion procedures. 
One factor is the skill, experience and professional integri­
ty of the phyi.ician performing the abortion. Other factors 
include the duration of the pregnancy; choice of abortion 
technique; the existence of sterile conditions; the availabil­
ity of qualified staff and appropriate equipment; the avail­
ability of emergency facilities; and the type of anesthesia 
which is used. 

Enforcement Policies 

In 1981, the Supreme Court of Illinois rendered its deci· 
sion in Village of Oo.k Lawn v. Marcowitz, 86 Ill.2d 406 
(1981). In Marcowitz the court considered a village ordi­
nance which had adopted the definition of an ASTC that 
was found in the State ASTC Act. The Supreme Court 
of Illinois held that the ordinance was unconstitutional to 
the extent that it defined an ASTC to be any facility in 
which abortions are perfonned, irrespective of whether 
devoted primarily to that purpose. Marcowitz, 86 lll.2d 
at 420. The court then severed that portion of the defini· 
tion of an ASTC Crom the remainder of the ordinance. 

Four days aft.er Marcowitz was decided, the Illinois De· 
partment of Public Health, pursuant to a written policy, 
ceased to enforce the identical abortion specific portion 
of the definition of an ASTC found in the State statute. 
Since 1981, therefore, licensure and enforcement proceed· 
ings were applicable only to those facilities primarily de­
voted to the perfonnance of surgical procedures. 
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In 1982, United States District Judge Charles P. Kocoras 
enjoined the Illinois Department of Public Health from 
enforcing Section 4 of the Illinois Abortion Law of 1975 
and "any related regulation." Section 4 was a second tri­
mester hospitalir.ation requirement. The Department inter­
preted this ruling as also enjoining the enforcement of 
ASTC Regulation Section 205.740 which prohibited the 
performance of second trimester abortioll8 in ASTCs. 
(App. 222). 

In 1983, this Court decided the cases of City of Akron 
v. Akron Cent.er F<Yr Reproductive Health, Inc., 462 U.S. 
416 (1983); Planned Parenthood Ass'n v. Ashcroft, 462 
U.S. 476 (1983); and Simqpoulos v. Virginia, 462 U.S. fl06 
(1983). The decision in Akron reinforced the earlier or­
der, and the Department's policy of not enforcing Section 
005.740 of the Regulations therefore continued. 

In December or 1982 or January of 1983 Dr. Ragsdale 
was informed that Section 205.740 of the ASTC Regula­
tions was no longer being enforced. AB a result, Dr. Rags­
dale began to perform second trimester abortions at his 
facility. 

In 1983, in Charles v. Catty, 679 F.Supp. 464 (N.D. Ill. 
1983), Section 10 of the Illinois Abortion Law of 1975 (the 
reporting requirement) was permanently enjoined. As a 
result Section 205. 760 (App. ~). an abortion specific 
reporting requirement of the ASTC Regulations was no 
longer enforced. Dr· Ragsdale was informed that this sec­
tion was no longer being enforeed. 

The Illinois Department of Registration and Education 
(now Department of Professional Regulation) has absolute 
prosecutorial discretion in the initiation of disciplinary 
aetions under the Medical Practice Act. Because of the 
Marcowitz deciefon and other decisions concerning the 
abortion issue, the challenged portion of the MPA (App. 
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193) was not being enforeed by the Department to restrict 
the performance of all abortions to licensed facilities. 

The evidence submitted regarding the State's enforce­
ment policies in light of various decisions was not contro­
verted . 

The ASTC Regulations 

There are a total of 59 ASTC Regulations (excluding 
subsections). Of that total very few are abortion specific. 
Of the abortion specific regulations, as previously noted, 
two were not being enforced prior to the filing of plain· 
tiffs' romplaint. 

Plaintiffs' experts testified generally that the ASTC 
regulations were not medically necessary for the perform­
ance of a safe first or early second trimester abortion. 
Certain components of the regulations, however, were ac­
lmowledged to be consistent with safe and acceptable stan­
dards of medical care. Moreover, some regulations were 
described as belaboring the obvious, the kind of thing any 
competent practitioner would do, and superfluous. 

For example, Section 205.240 of the regulations provides 
that the ASTC is to formulate a written policies and pro­
cedures manual. (App. 213). Dr. Ragsdale described this 
requirement as standard medical and administrative prac­
tice. 

Likewise, Section 205.23()(a) of the regulations provides 
that the management of a licensed ASTC is to appoint 
a qualified consulting committee. (App. 211). Dr. Ragsdale 
testified that this regulation is "belaboring the obvious." 

Similarly, the plaintiffs ' expert testified that either the 
medical director or principal physician of an abortion facil­
ity should have staff privileges at the nearest hospital, 
or there should be a hospital transfer agreement. Section 
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205.540(c) of the regulations provides that there should 
be written documentation of either a transfer agreement, 
a statement that the medical director has admitting privi­
leges, or that each staff physician, podiatrist or dentist 
has admitting privileges. (App. 218). 

Subpart G of the regulations sets forth additional require­
ments for facilities in which obstetrical/gynecological pro­
cedtll'es are performed. (App. 220-23). 'This section applies 
to abortions as well as other gynecological and obstetric 
procedures. Plaintiffs' expert testified that there are 
aspects of Subpart G which are consistent with good stan­
dards of medical practice. 

The American College of Obstetricians and Gynecologists' 
Standards for Obstetric-Gynecologic Services, Sixth Edi· 
tion [ACOG standards], provide that ambulatory care faciJ. 
ities for abort.ion services should meet the same standards 
of care as for other surgical procedures. Section 205.710 
of the ASTC regulations contains an essentially identical 
provision. (App. 200). The parties' expert witnesses agreed 
with this provision. 

Likewise, plaintiffs' expert testified that counseling is 
an indispensable part of a thorough preoperative evalua­
tion and preparation of a patient for an abortion pro­
cedure, and that counseling should include a discussion 
of the alternatives for dealing with pregnancy. Section 
206. 73(Xb) of the regulations provides that counseling is to 
be provided prior to obstetrical/gynecological procedures 
Cotlowing diagnosis of pregnancy. (App. 221). 

It is agreed that routine laboratory work for abortion 
procedures should include a urine screening exam for preg· 
nancy, a hematocrit or hemoglobin, an Rh screening test, 
dip stick urinalysis and for black patients a sickle oell test. 
Section 205.620(b) of the regulations simply provides that 
a hemoglobin or hematocrit is to be perfonned prior to 
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certain surgical procedures. (App. 216-17). Section 205.730(a) 
provides that prior ~ obstetrical procedures blood Rh fac­
tor is to be determined and that prior to performing an 
abortion procedure the diagnosis of pregnancy is to be 
established. (App. 221). 

It is similarly agreed that after every abortion, removed 
tissue should be examined. One of the purposes of the 
pathology report is to confirm pregnancies in early st.ages. 
Another purpose is to ensure that fetal parts are present 
and to be able to alert patients to the possibility of an 
ectopic pregnancy. Section 205.530(c) of the ASTC regula­
tions merely provides that all tissues removed during 
surgery are to be examined by a consulting pathologist. 
(App. 217). 

Buildinl' Deeicn and Conl!truction Requirernenbi 

Subparts (I) and (.D of the ASTC regulations set forth 
various building design, oonstruction standards, and physi­
cal and mechanical requirements. (App. 225-44). Plaintiffs' 
expert, who did not consider himself a building design, 
construction, or mechanical expert testified that the pro· 
visions of Subparts (I) and (.D are not medically necessary 
for the operation of a facility in which first and early sec­
ond trimester abortions are to be performed. The defen· 
dants introduced evidence demonstr.lting that many of 
these regulations reflect common, accepted and standard 
practices. 

For example, Section 205.1510 of the regulations pro­
vides that after building heating, ventilating and air condi· 
tioning systems are installed they shall be tested and 
balanced to ensure that they are in proper working con· 
dition. (App. 240). The regulation also provides that upon 
completion of the facility, the owner of the ASTC is to 
be provided with operating and maintenance instructions. 

·' 



-14-

Section 205.1520 provides, among other things, for insula­
tion in the facility and in certain situations for a flame 
spread rating in accordance with the National Fire Pro­
tection Association. (App. 240-41). These requirements 
were described as standard for healt h facilities. 

Similarly, various regulations dealing with hot water 
systems, ventilation systems, and plumbing fixtures were 
demonstrated to be standard requirements. 

The Constitutional Challenge 

The trial conducted by the district court was held on 
November 18-22 and 26, 1985. On November 27, 1985 and 
December 11, 1985 the district court entered orders grant· 
ing Dr. Ragsdale's motion for preliminary iitjunction. 

In the November 27, 1985 Order, the district court found 
that plaintiffs had prevailed on all four traditional factors 
the courts must coTIBider in ruling on a motion for prelim­
inary jnjunction. (App. · 129). First, the district court de· 
cided that plaintiffs would suffer irreparable harm with· 
out an injunction and that no adequate remedy at law 
existed. Specifically, it found that the challenged statutes 
and regulations have the effect of raising the cost and 
limiting the avaUability of abortions. (App. 129). In addi­
tion, the district court found that the challenged provi­
sions (1) foree complying facilities to raise their fees, 
possibly beyond the economic means of some women; (2) 
discourage other non·complying faciJities from offering 
abortion services; and (3) make it difficult, if not impossi­
ble, for current abortion facilities to move or new abor­
tion facilities to be constructed. (App. 130). Further, the 
district court rejected defendants' argument that plain­
tiffs could not be irreparably banned by those statutes 
and regulations which are not being enforced. (App. 133). 

-15-

Next, the district court determined that the threatened 
harm to plaintiffs outweighed any possible hal1Tl to defen­
dants. (App. 134). 

Third, the district court considered the merits of plain­
tiffs' claims. lt utilized the trimester standard established 
in Roe v. Wade, 410 U.S. 113 (1973), as interpreted in City 
of Akron v. Akron Center for Reprod'Ucti'Ue Health, 426 
U.S. 416 (1983) and other cases, to provide the Jeg-.tl frame­
work for the constitutional evaluation of the challenged 
statutes and regulations. (App. 134-35). 

The district court noted that State regulations having 
no significant impact on a woman's exercise of her abor­
tion right during the first trimester may be permissible 
where justified by import.ant State health objectives. It 
held, however, that Roe does not stand for the proposi· 
tion that general ·medical regulations which apply to the 
performance of first and early second trimester abortions 
are 'pe7' se constitutional. (App. 136). Thus, the district 
court concluded that even genera) regulations which bur­
den a woman's right to choose to tel'minate her pregnancy 
during the first trimester would have to meet the com­
pelling governmental interest requirement. In addition, the 
district court decided that a regulation which burdens a 
woman's right to choose to terminate her pregnancy dur­
ing the early second trimester must be reasonably related 
to the preservation and protection of maternal health. 
(App. 137). 

Applying these standards to this case, the district court 
fowid that plaintiffs had demonstrated that the statutory 
and regulatory scheme places a burden on a woman's 
right to choose to terminate her pregnancy during the 
first and early second trimester. Specifically, it found that 
the challenged provisions (l) increase the cost and de­
crease the availability of abortions and (2) may delay the 
effectuation of a woman's decision to abort. (App. 137). 
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Further, the district court found that defendants had 
failed to produce any evidence of a compelling or even 
rational basis for the challenged statutes and regulations. 
It noted that defendants had shown that certain regula­
tions are consistent with accepted medical practice, but 
that such showing is not equivalent to a demonstration 
that the challenged provisions are medically necessary. 
Thus, the district court found a reasonable likelihood that 
plaintiffs will succeed on the merits. (App. 137-38). 

Lastly, the district court determined that the public in­
terest would be served by the issuance of the preliminary 
injunction. (App. 139). 

The defendants were preliminarily errjoined and restrained 
from enforcing the challenged provision of the Medical 
Practice Act (MPA); the Ambulatory Surgical Treatment 
Center Act (ASTC) and the rules and regulations promul­
gated thereunder; and the Health Facilities Planning Act 
(HFP): to the extent any person or facility offers or per­
forms, or desires to offer or perform first and/or early 
second trimester abortiorui or other abortion-related gyne­
cological procedures. (App. 110-11). 

The district oourt also certified the following classes: 
(a) a plaintiff class of physicians and surgeons who per­
fonn or desire to perform abortions in Illinois; (b) a plain­
tiff cJass of all IlJinois women of child-bearing age who 
desire or may desire an abortion sometime in the future; 
and (c) a defenda,1t class of all State's Attorneys in Illi· 
nois. (App. 110). 

On Deeember 11, 1985 the district court orally clarified 
portions of its ruling. The district court specified that the 
Illinois Department .of Public Health is not enjoined from 
regulating ASTCs in which abortions are perf'ormed or 
desired to be performed to the extent that such ASTCs 
are performing surgical procedures other than abortions. 
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In addition, the district court specified that in deciding 
whether a health care facility was devoted primarily to 
the performance of surgical procedures, and therefore re­
quired to be licensed under the ASTC Act, the Illinois 
Department of Public Health is not prohibited from count· 
ing the number of abortion procedures performed in the 
facility. The Department cannot, however, enforce the 
regulations as to the abortion procedures perfonned- but 
can enforce the regulations as to other procedures per­
formed at the facility. 

Defendants appealed from the district court's orders to 
the United States Court of Appeals for the Seventh Cir· 
cuit. On March 10, 1988 that court rendered its decision 
in this matter. (App. l). The majority opinion affirmed, 
with one exception, the district court's entry of a pre­
liminary injunction. The exception is the challenge to one 
ASTC regulation- a second trimester hospitalization re­
quirement-which the majority held was not being en· 
forced, was moot, and should have been dismissed. Judge 
Coffey submitted a lengthy dissent from the majority 
opinion. (App. 34-80). 

The majority opinion fll'St considered whether certain 
of plaintiffs' challenges have been mooted by the State's 
polfoy of nonenforcement. It noted that the voluntary ces­
sation of putatively illegal conduct ordinarily will not moot 
a controversy and prevent its adjudication by a Ceder.al 
court. (App. 10..11). Further, the majority stated that such 
cessation does render a controversy moot when there is 
no reasonable expectation that the putatively illegal con­
duct will be repeated and that there are no remaining 
effects of the alleged violation. (App. 11). 

Applying these principles to this case, the majority 
found the challenge to the second trimester hospitaliza­
tion requirement is moot because enforcement ceased in 
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1983. (App. 11-13). It held, however, that the challenge 
to the reporting requirement of the ASTC Act and regula­
tions is not moot because the State did not produce pre­
existing documentation of the nonenforcement policy. 
(App. 13). Finally, it held that the challenge to the appli­
cation of the A5'TC Act and regulations to first trimester 
abortions is not moot. It noted that those requirements 
were no longer applied to the occasional abortion provider, 
but that such requirements were applied to doctors who 
exclusively perform first trimester abortions. Further, the 
majority stated that the evidence on this point-testimony 
from the legal counsel for the state agency charged with 
enforcement authority that the challenged provision of the 
MP A was not being enlorced-was too ambiguous. (App. 
13-14). 

In considering the merits of the case, the majority opin­
ion, like the district court, relied upon the "trimester" 
approach of Roe v. Wade, 410 U.S. 113 (1973). (App. 15). 
It anal)'1.e<l various decisions of this Court and stated that 
where first trimester abortions are involved, not only 
must the impact of the challenged regulations be insignifi­
cant in terms of the woman's exercise of her right, but 
also the regulation must be justified by important state 
health objectives. (App. 17). 

The JIWjority found that statement consistent with exist­
ing Seventh Circuit precedent which holds that once such 
regulations are shown to have more than a de minimus 
impaet on the abortion decision, the government must 
show a compelling basis for the law, i.e .. that the burden 
is not undue or wtjustifiable. (App. 17). Thus, the major­
ity opinion concluded that the district court's application 
of a "medical necessity" standard was consonant with the 
legal framework applicable to this ~. (App. 18). Fur· 
ther, the majority rejected defendants' 3rgument that be­
cause the regulations apply to all facilities primarily de-
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voted to surgery, those regulations should be reviewed 
under a different standard than if they had singled out 
abortions. (App. 21). In addition, it decided that the dis­
t rict court's findings that the challenged provisions sub· 
stantially burden the effectuation of the abortion decision 
were not clearly erroneous. (App. 22). 

The first facet of the challenged statutes and regula­
tions which the majority considered was the requirement 
that facilities perfonning abortions be licensed. (App. 23). 
It held that under Roe the State may not require separate 
licensure of facilities p1imarily devoted to performing abor­
tions during the first trimester. (App. 24). Once the licens­
ing requit-ement falls , the majority reasoned that the re­
maining requirements fall with it. (App. 25). 

Nevertheless, the majority considered and ruled upon 
the constitutionality of three abortion-specific regulations. 
First, it construed section 205.730(a)(2) (App. 221) to un­
constitut ionally require the physician who is to perform 
the abortion to also perform a pregnancy test, even if 
such test had previously been done by another physi­
cian. (App. 27). Second, the majority held that section 
205.730(bX3) (App. 221-2'2) invalidly requires counseling to 
include a discussion of alternatives, citing Thornburgh v. 
American College of Obstetricians, 476 U.S. 747 (1986). 
(App. 27). Third, it construed section 205.730(bX2XD) (App. 
221) to unconstitutonally preclude the performing physi­
cian from providing the counseling. (App. 2S-29). 

The generally applicable regulations regarrung physical 
plant, equipment, and staffing were also struck down by 
the majority. It concluded that those provisions impose 
a substantial burden and are not justified by health ob­
jectives. (App. 29-31). 

In addition, the majority found the "certificate of need" 
proceeding of the Health J<'acilities Planning Act unconsti-

\· 
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tutional. It held the State's interest in preventing wasteful 
duplication of resources to be insufficient in this context. 
(App. 31-32). 

Finally, the majority rejected defendants' request to 
sever those provisions which were held unconstitutional. 
It reasoned that severance was not appropriate because 
the licensure provision had been invalidated. (App. 32). 
Further, it found that the challenged provisions were "so 
riddled with exceptions resulting from judicial decisions 
and nonenforcement policies as to be unintelligible." Un­
der those circumstances, the majority found that it could 
not untangle the constitutional from the unconstitutional 
provisions. (App. 32-33). 

The dissenting opinion finds that the States are author­
ized under Roe to apply the same licensing standards to 
abortion facilities as those applied to facilities petf orm­
ing similar surgica1 procedures. (App. 35). Under that stan­
dard, the dissent would enjoin and sever the challenged 
portion of the Medical Practice Act and the abortion spe­
cific language of par. 157-8.S(A) of the ASTC Act. (App. 
38). It argues that the States are free to regulate ambu­
latory surgica1 treatment centers, including those perform­
ing abortions, aa long as the abortions are not singled out 
from other, similar surgical procedures, subject to the ra­
tional basis test governing social and economic legislation. 
Under the rational basis test, moreover, the dissent finds 
the ASTC Act and IHFP Act constitutional. (App. 64). 
In evaluating the abortion-specific statutes and regulations 
Wlder the strict ~tiny teat, the dissent would uphold 
all provisions but one [section 205.730(bX2XD)]. (App. 73). 
The dissent finds that the crulllenged provisions neither 
burden the abortion decision or its effectuation and are 
justified by important health objectives. (App. 80). 
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THE QUESTIONS PRESENTED 
ARE SUBSTANTIAL 

This appeal is of exceptional importan<.-e because the ma­
jority opinion, under the guise of prot.ecting a woman's 
constitutional right to privacy, has exempted outpatient 
surgical facilities in which abortions are performed from 
generdl licensure and regulatory provisions. ln so doing, 
the majority emasculates the duty and authority of the 
State of Illinois to protect the health, safety, and welfare 
of its citizens by licensing and regulating outpatient surgi­
cal facilities in which first or early second trimester abor­
tions are performed in the same manner that other surgi­
cal facilities are regulated. 

Further, the majority opinion is in conflict with deci­
sions of this Court with respect to the jurisdictional iss~es 
presented in this case. The opinion is also in conflict with 
decisions of this Court and other courts of appeals with 
respect to the authority of the State to license and regu­
late outpatient surgical facilities in which abortions are 
performed. Finally, the refusal of the majority opinion to 
sever any pwport.edly unconstitutional provisions is in con­
flict with decisions of this Court. 

A. 
THE COURT ERRONEOUSLY ASSUMED JURISDIC· 

TJON OVER CERTAIN CHALLENGED PROVISIONS 
WHICH WERE NOT BEING ENFORCED. 

At trial, the defendants introduced evidence that due 
to various court decis ions which pre-date the complaint 
in this matter, certain challenged provisions were not be­
ing enforced by the State. Those provisions are: the abor­
tion specific language of par. 157-8.3 of the ASTC Act 
(App. 149-50); Section 205.740 (App. 22'l) (prohibition of 
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second trimester abort.ions in ASTCs) and 205. 760 (App. 
223) (abortion specific reporting requirement) of the ASTC 
Regulations; and par. 4400-22 of the MPA. (App. 193). TIUs 
evidence was not contradicted. 

Nonetheless, the majority held with respect to the re· 
porting requirement of Section 205.760 that the State's 
position of nonenforcement is "asserted only in this litiga­
tion." This conclusion is clearly erroneous. The evidence 
reveals that this provision has not been enforced since 
1983. With respect to the challenged provision of the 
MPA, the majority held that the evidence of nonenforce· 
ment is. "equivocal." This conclusion is also erroneous. 
Legal counsel to the Department of Registration and Edu­
cation (now Department of Professional Regulation) testi· 
fied that based upon various decisions in the abortion 
area, this section was not being enforced. The plaintiffs 
did not introduce any evidence to the contrary. 

The defendants argued below that in light of the policies 
of nonenfo~cement which were articulated by the regula· 
tory agencies and entered in«? evidence, plaintiffs had not 
presented a justiciable controversy as to certain chal· 
lenged provisions. However, the majority opinion utilized 
a mootness analysis with respect to those nonenforced pro­
visions. The majority concluded that plaintiffs ' challenge 
to the second trimester hospitaliY.ation requirement (ASTC 
Regulation Section 206.740) (App. 222) was moot. The chal­
lenges to the other unenforced provisions, however, were 
not found to be moot. 

Preliminarily, however, a mootness analysis is not appro­
priate in this context. Mootness issues arise when a chal­
lenged policy changes after the conunencement of litiga· 
tion. Here, the enforcement policies are based on court 
decisions and determinations which pre-date this lawsuit. 

It is axiomatic that the court mwit look to the state 
of affairs as of the filing of the complaint in determining 
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whether a justiciable controversy exists. hiteniational 
Harvester Co. v. Deere & Co., 623 F.2d 1207, 1210 (7th 
Cir. 1980). E ven where fundamental rights are allegedly 
involved, "a litigant must establi$h a more immediate 
threat than simply a general policy of enforcing laws." 
J.N.S., Inc. v. State of Ind., 712 F.2d 303, 305 (7th Cir. 
1983) (lack of justiciable controversy found in challenge 
by seller of sexually explicit materials to state civil RICO 
statutes). Thus, the oowts should not pass on the constitu­
tionality of challenged provisions which are not being en­
forced. Poe v. Ullman, 367 U.S. 497, 507 (1961) (lack of 
justiciable controversy found in challenge to prohibition 
against provision of contraceptive advice and use of 
contraceptive devices); C.I.O. 11. McAdory, 325 U.S. 472, 
475 (1945) Oack of justiciable controversy found in light 
of agreement not to enforce challenged state law). 

The majority's assumption of jurisdiction over the W1en· 
forced provisions in this case is not only in conflict with 
the foregoing decisions regarding justiciahility standards, 
but also with certain dedsions governing the jurisdictional 
bar created by the Eleventh Amendment. That amendment 
limits the power of federal courts to grant relief in cases 
where there are no ongoing violations of federal law. 
Green v. Mamour, 474 U.S. 64, 71 (1985). That limit.a· 
tion is applicable even in those instances where mootness 
is at issue. Watkins 11. Blinzinger, 789 F.2d 474, 484 (7th 
Cir. 1986). Thus, even if an underlying claim is not moot, 
the Eleventh Amendment bars further proceedings in fed· 
eral court where there is no continuing conduct the State 
must change to comply with federal law. Id. According· 
ly, the majority's assumption of jurisdiction over unen­
forced provisions i8 in conflict with decisions governing 
justiciability standards and with decisions dealing with 
Eleventh Amendment standards because there is no on­
going violation of federal law. 
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B. 
THE MAJORITY OPINION ERRONEOUSLY FOUND 

THAT THE CHALLENGED STATUTES AND REGULA· 
TONS VIOLATE THE CONSTITUTIONAL RIGHT TO 
PRIVACY. 

The majority opinion affirmed the district c~urt':s exemp­
tion of abortion procedures from the licensure and regu­
latory provisions which generally apply to outpatient 
surgical facilities. In addition, the majority held that "the 
State may not require separate licensure of facilities pri· 
marily devoted to performing abortions." The majority 
opinion is in conflict with decisions of this Court and other 
courts of appeals as to the authority of the State to Ji. 
cense and regulate outpatient surgical facilities in which 
pregnancy terminations are performed. The State has the 
duty and authority to license and regulate such facilities 
in the same manner as facilities in which other outpatient 
surgical procedures are performed. 

Thia Court has consis4!ntly held, even with respect to 
first trimester abortions, that the State has an interest 
in making sure that certain factual assumptions made in 
Roe v. Wade, 410 U.S. 113 (1973) continue to exist. As 
explained in Ci.t11 of Akron v. Akron Center for Reproduc­
tive Health, l1U!., 462 U.S. 416, 4.30 n.12 (1983): 

Of course, the State retains an interest in ensuring 
the validity of Roe's factual assumption that "the 
first trimester abortion [is] as safe for the woman as 
nonnal childbirth at term," an assumption that "holds 
true only if the abortion is performed by medically 
competent personnel under conditions insuring maxi­
mum safety for the woman." Conmcticut v. Menillo, 
423 U.S. 9, 11, 46 L.Ed.2d 152, 96 S.Ct. 170 (1975) 
(per curiam). 

The ASTC Act seeks to effectuate that interest by "assur­
ing that all medical procedures, including abortions, are 
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performed under conditions that insure maximum safety." 
(App. 149). 

Thus, two other courts of appeals have upheld licensing 
standards of outpatient surgical facilities in which preg­
nancy terminations are performed. Baird v. Department 
of Public Health, 599 F .2d 1008, ll02 (1st Cir . .1979) 
("There is room under Roe for states to apply the same 
licensing standards to abortion facilities as they apply to 
like facilities pe1fonning medically analogous procedures."); 
Hodgson v. Lawson, 542 F.2d 1350, 1358 (8th Cir. 1976) 
("A state can impose the same regulations on a clinic, spe­
cifically built to perform abortions during the first tri­
mester, that are imposed on other clinics that perform 
surgical procedures requiring approximately the same 
degree of skill and care as the performance of first tri· 
mester abortions."). 

In this case, the HFP Act and the ASTC Act, as en­
forced, are abort.ion-neutral and are applicable to aifTl­
censed ASTCs, irrespective of the types of surgical pro­
cedures performed. These statutes were clearly enacted 
to further the State's interests in regulating the ever in· 
creasing nwnber of' outpatient surgical facilities. The State 
has responsibilities to its citizens to insure that medical 
procedures performed at these facilities are performed un­
der circumstances enhancing their safety. Further, the 
State can legitimately seek to establish a comprehensive 
and less costly health care delivery system. Those re­
sponsibilities do not cease when an abort.ion is the surgical 
procedure which is to be perfonned. 

In addition, the majority rejected the argument that 
abortion-neutral regulations should be scrutinized under 
a different standard than abort.ion-specific regulations. De· 
fendants maintain that such argument is clearly supported 
by the two previously cited opinions from the Fir:st and 
Eighth Circuit Cour ts of Appeals. Accord, Westchester 
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Women's HealtJi Org. v. Whalen, 475 F .S4pp. 734 (S.D. 
N.Y. 1979) (requirements governing "diagnostic and treat­
ment centers" applicable to facilities perfonning first tri­
mester abortions); AbortUm Coalition of Mich. Inc. v. 
Midt. Dep't of Public Heal.th, 426 F.Supp, 471 (E.D. Mich. 
1977) (requirements for "free standing surgical outpatient 
facilities" applicable to facilities performing first trimester 
abortions). 

The argument that abortion-neutral regulations should 
be scrutinized under a less exacting standard than abor­
tion-specific regulations is also supported by decisions of 
this Court in other contexts. City of Renton v. Playtime 
Theatres, Inc., 476 U.S. 41, 4&47 (1986) (standards under 
First Amendment for "content-based" and ' 'content-neu­
tral" zoning regulations); Minneapolis Star & Tribune Co. 
v. Mimi. Comm'n of Revenue, 460 U.S. 575, 582-83 (1983) 
(standards W\(jer First Amendment for general and special 
taxes as applied to the press). Accord, Arcara v. Cloud 
Books, Inc., 478 U.S. 697, 106 S.Ct. 3172, 3177 (1986) 
(First Amendment is not implicated by the enforcement 
of a public health regulation of general application against 
the physical premises in which sexually explicit books and 
magazines are sold). Thus, defendants maintain that the 
lower courts applied an erroneous legal standard to the 
abortion-neutral provisions. 

Even if the strict scrutiny test was oom!Ctly detennined 
to apply, the majority erred in determining that plain­
tiffs had established a sufficiently substantial interference 
with the abortion decision. The majority opinion misappre­
hended the testimony regarding the purported cost of 
compliance with the State regulations. 2 While the major-

' The miiiority opinion also incorrectly found that Or. Ragsdale 
was permitted to teelify 88 to the substance or his handwritten 

(FOOU!ore continued on following pace) 
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ity opm1on states that Dr. Ragsdale's estimated com­
pliance with the regulations would entail a per patient 
cost of between $25 and $40 (App. 22), the actual testi­
mony was that reasonable compliance would only result 
in an es timated $25.21 per patient fee increase. That in­
crease would be reduced lo $10.90 after two years and 
$3.40 after five years due to the retirement of certain 
debts. This increase is de minimis and did not sustain 
plaintiffs' burden of proof even under the standards found 
applicable by the majority. (App. 23). 

For example, in Planned Parenthood Ass 'n v. Ashcroft, 
462 U.S. 476 (1983), this Court considered the impact on 
the woman's exercise of her right to decide whether to 
have an abortion caused by the cost of a State required 
pathology report. This Court held that the estimated cost 
of $19.40 per pat ient did not "significantly burden a preg­
nant woman's abortion decision." Id . at 490. 

Similarly, in the instant matter, plaintiffs' oost estimates 
did not establish a "sufficiently substantial" interference 
with a pregnancy tennination deci!rlon. Thus, the lower 
courts erred in applying a strict scrutiny standard to the 
challenged provisions, and in detennining that those pro­
visions were invalid under that standard. 

' continued 
~ost est!mate~, wit~o~t objection. (App. 22). As correctly stated 
m t~ dissenting opm1on, "the defendants objected throufhout the 
heanng as to the relevitncy and admissibility of Ragsdale s alleged 
cost sheets" (App. 67). At the out.set, defendants objected to any 
use of those documents. Further objections were raised when 
plaintiffs moved for their alimission into evidence. 

__________________________ _.. ______________________________ ~ . 
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c. 
THE MAJORITY OPINION CONFLICTS WITH DECI­

SIONS OF THIS COURT REGARDING SEVERANCE OF 
PURPORTEDLY UNCONSTITUTIONAL PROVISIONS. 

Assuming, a~, that the lower courts appropriately 
assumed jurisdiction over the challenged provisions which 
are not being enforced, those courts should have ~red 
any purportedly unconstitutional sututes or regulations. 
For instance, the abortion-specific language of par. 157-8.3 
or the ASTC Act has not been enforced since 1981 due 
to the decision or the Illinois Supreme Court in Village 
of Oak Lawn v. Ma1'Cowitz, 86 Ill.2d 406 (1981). In that 
case, the court struck down a portion of a local ordinance 
that incorporated the ASTC Act definition of an ASTC. 
The disputed portion covered "any facility where a medi­
cal or surgical procedure is performed for the termina­
tion or pregnancy, regardless of whether the facility is 
primarily devored to that purpose." Id. at 420. The court 
severed that portion, but found the remaining portion. of 
the ordinance to be "complete in itself and susceptible 
to independent enforcement." Id. at 421. 

In the instant appeal, the majority opinion rejected the 
argwnent that any purportedly unconstitutional provision 
be severed. It characterized the regulatory scheme as be­
ing "so riddled with exceptions resulting from judicial 
decisions and nonenforcement policies as to be unintelligi­
ble." (App. 33). 

Defendants submit that a court should focus upon the 
provisionB independently and on their own merit. Other­
wise, litigants will be encouraged to base their litigation 
strategy upon the sheer number or volume of statutes and 
regulations to be attacked on constitutionaJ grounds. The 
more broad based the attack, the greater the purported 
burden on constitutional guarantees. 
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As this Court has noted, a court should refrain from 
invalidating more of a statute than is necessary. Regan 
v. Time, !rte., 468 U.S. 641, 652 (1984). It is, moreover, 
the duty of the court to " maintain the act in so far as 
it is valid." Id. at 652, quoting El Paso & Northeastern 
R. Co. v. Gutierrez, 215 U.S. 87, 96 (1909). Likewise, this 
Court has held that "f u)nless it is evident that the Legis­
lature would not have enacted those provisions which are 
within i~ power, independently of that which is not, the 
invalid part may be dropped if what is left ii:> fully oper­
ative as a law." Buckley v. Valeo, 424 U.S. 1, 108-09 
(1976), quoting Champlin Re.fining Co. v. Corporation 
Commission, 286 U.S. 210, 234 (1932). 

Given the ASTC Act's declared pw-pose of liSSwing that 
all medical procedures, including abortion be performed 
under circumstances insuring maximum safety, t he Su­
preme Court of Illinois' holding on ~everability in Marco­
witz, and the State's policy of nonenforcement, there is 
no doubt that the abortion-specific language of the ASTC 
Act should have been severed if declared unconstitutional. 
Likewise, any purportedly unconstitutional provisions of 
the HFP Act and the ASTC regulations should have been 
severed. By failing to appropriately address the severabil­
ity issue, the majority opinion has improperly frustrawd 
the intent of the elected representatives of the people 
of the State of Illinois. Regan v. Tim.e, Inc., 468 U.S. at 
653. 
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QUESTION PRESENTED 

Whether the Coun of Appeals correct ly affirmed a 
preliminary injunction, based on factual findings entered 
after an expedited hearing. prohibiting che enforcement 
against plaintiffs of three Illinois statuces intended to resaict 
the performance of earl y abonions 10 " che functional 
equivalent of small hospitals," and which che Coun of 
Appeals found burdened the abonion right wi1hou1 any 
''medical justification whatsoever"'? 
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PARTIES TO THE PROCEEDINGS 

(Se.e Jurisdictional Statememr 

• Pursuan1 IO Role 28.1 of the Supreme Court Rules. plaintiffs suue 
that the Nonhcm Illinois Women's Center is a medical corporalion 
whoJl~ ~wned by Richard Ragsdale, M.D., and has no parent, no 
subsufiancs and no affdialc corpornlioos. 
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OPINIONS BELOW 

(See Jurisdictional Sta1ement) 

CONSTITUTIONAL, STATUTORY AND 
REGULATORY PROVISIONS INVOLVED 

(See Jurisdictional Statement) 

MOTION TO DISMISS OR AFFIRM 

The United Stares Coun of Appeals for 1hc Seventh 
Circuit affirmed a preliminary injunc1ion prohibiting 1he 
enforcemenc againsc plaintiffs of Illinois laws that operate 
1oge1her to require 1hat all first and early second aimester 
abortions be performed in specially licensed facilities 1hat are 
"'the func tional equivalent of small hospitals.'" App. 19 
(cication omitted). The Court of Appeals based its decision 
on District Court factual findings 1hat the c hallenged scacutes 
burdened the abonion right without any "medical 
justification whatsoever." App. 29. 

The interlocutory decision below is not a final order 
subjec t co review under this Court's mandatory appeal 
jurisdiction. Review under a writ of certio rari also is 
inappropriate. The Coun of Appeals' decision adheres 
closely to, and to a great extent replicates, prior Supreme 
Court decisions. Defendants off er no reason to disturb this 
precedent. Nor do defendants present any conflict or 
imponant federal question that warrants the Coun's 
consideration at this interlocutory juncture. 
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STATEMENT OF THE CASE 

As the couns below found. the challenged s1a1u1es are 
direct~d at providers of abonion services and are, in large 
pan. intended to resrricc abonion services. App. 2 1. As 
drafted , 1he Ambula1ory Surgical Treatmeni Center Act 
(" ASTC Act") req uires special licensure of all ASTCs. 
which, by defini1ion, include "any ... place or building 
devoted primarily co .. . the performance of surgical 
procedures" and "any facility in which a medical or surgical 
procedure is utilized to rerminare a pregnancy, irrespective of 
whether rhe facility is devoted primarily to this 
purpose . . .. " Ill. Rev. Scat ch. 111 1/2, § 157-8.3(A) 
(emphasis added) ' . 

The ASTC Act provides that failure 10 obtafo an ASTC license 
constitulCs a business offense punishable by a fine of Sl0,000 per day. 
Id. at § 157-8. 12. Section 16- 1 of I.he Medical Practice Act ("MPA"), 
lll. Rev. Stal ch. 111, § 4433(1), provides I.he second link of I.he 
scheme and grants employus of I.he Illinois Oepanmem of Registration 
and Education ("DRE') "absoluic prosecutorial discretion" (Defcndan1's 
Juri~tional Swemeni at IO) to revoke or suspend I.he license of any 
phys1c1an who performs even one first trimester abortion outside of a 
hospital or licensed ASTC. The HeaJ1h Fac ilities Planning Ac1 
("HFPA"), 111. Rev. Stal ch .. 111 1/2, § 1151 et. seq., provides 1he 
final. link ~ re{!uires ASTCs, like hospitals, to submit to I.he lengthy 
public heanngs and potential public veio of I.he certificate of need 
("CONj process prior to consaucting, renovating, or relocating I.heir 
facilities. 

References IO defC(ldanis' Jurisdictional Swemem appear as "Juris. SL .. 
References 10 I.he Coon of Appeals' opinion and other documents from 
defendants' Appendix IO Jurisdictional S1a1emen1 appear as "App." 
References IO the lrial t.ranscript appear as "Tr." or "Dep." 
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The ASTC Act does not single out any type of surgical 
procedure. other than abottion, for special regulation. ~hile 
def endams posil be nevo lent "genera I" he ah h re gu !au on s. 
applied even-handed ly to all healt~ care ~rovider~ (Juris. St 
24-25). such a regulatory scheme simply 1s not at issue here. 

The trial coun below concluded, as a matter of fact, and 
the Coun of Appeals affirmed as nm clearly erroneous, tha1 
the aipanite regulatory scheme burdened. without ':1edical 
justification, the rights of women co choose to have hrst and 
early second uimester aoorrions. The challenged scat.utes 
drive up the cost of each aoonion procedure; substanually. 
impede women who seek access to abonion services; ~nd 
prevent potential health c~e pro~iders. _r~.om ~f~enn~ 
abonions because the cost of compliance 1s proh1bmve. 
App. 22-23, 31. Defendan1s failed 10 supply any evidence 
1ha1 rhe statutory provisions either enhanced 1he safety of 
early abortion procedures or protec1ed lhe pre gnam woman: s 
health. App. 29-30. Indeed, rather than ''protectlmgl pubhc 
health" (Juris. St. 5). the challenged scheme actually proved 
to be harmful, from a medical standpoint. for some women 
seeking abonions. App. 27-28. 

Thus, the Court of Appeals affirmed the Disaict Coun' s 
preliminary injunction, applying established Supreme Coun 
precedent, which directs that when a state statute, wh.ether 
abortion-neutral or abonion-specific, burdens the exercise of 
a woman's decision co have an abortion, that statute can 
withstand constitutional scrutiny only if it is justified by a 
compelling governmental interest and is carefully crafted to 
advance that interest. In addition. the Court of Appeals 
indicated that this scheme lacked even a reasonable basis. 

App. 24. 

::-r . • 
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Defendants' contention lhat the decision below "has 
exemp1ed outpatiem surgical facilities in which abortions aie 
perfonned from general licensure and regulatory provisions" 
(Juris. Sr. 21) is belied by rhe express terms of the 
injunction issued. Contrary to def en dams• claim rhat the 
decision below "emasculates" the State· s general authority to 
regulate physicians or oucpatiem medical facilities (Juris. St 
21 ), the injuncrion lef1 1hc defendants free to apply their 
regulatory scheme to non·abonion medicaJ procedures, even 
when abonion and non-abonion procedures are performed in 
rhe same facility. App. 110-11 . The State also remains free 
to enforce against physicians who perform abonions che 
professional censure and licensing provisions of the MPA, 
for ~ith the exception of Section 16-1, which requires 
aboruons to be performed in ASTCs, the MPA was nor 
challenged. Compare Doe v. Bolton, 410 U.S. 179, 200 
(1973). Further, even facilities exclusively devoted to 

abonion practice remain subject to general state and local 
safety regulations such as fire and building codes. 

Thus 1he courts below preJiminarily enjoined the 
challenged s1a1u1ory scheme, but did so only insofar as 
necessary to protect the consti1u1ional rights of women 
seeking first and early second trimester abortion procedures. 
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REASONS FOR DISMISSING THE APPEAL 
OR IN THE ALTERNATIVE AFFIRMING 
THE JUDGMENT BELOW. 

I. THIS COURT LACKS MANDATORY 
JURISDICTION AND SHOULD NOT 
EXERCISE ITS DISCRETIONARY 
JURISDlCTION TO REVIEW THIS 
AFFIRMANCE OF A PRELIMINARY 
INJUNCTION ORDER WITllOUT A 
FULL AND FINAL RESOLUTION OF 
ALL FEDERAL ISSUES BY THE LOWER 
FEDERAL COURTS. 

In their attempc 10 attract this Coun's aneniion under its 
waning mandatory jurisdiction. defendants ?v~rl?o~ a 
fundamental prerequisite to the exercise of such ~un_sd1_co?n. 

Under 28 U.S.C. § 1254(2). Supreme Court Junsd1ct1on 
exists only to review a final judgment by the coun of appeals 
declaring a state statute invalid as repugnan1 to the 
Cons1itution. Thornburgh v. American College of 
Obste1ricians & Gynecologis1s. 476 U.S. 747. 754-755 
( 1986). 

In this case. the District Coun held its hearing on an 
expedited basis in response to plaintiffs' plea that 
preliminary injunctive relief issue before th_e 1hreatene.d 
termination of Dr. Ragsdale's medical pracuce when his 
lease expired on December 3 1, 1985. (Juris St._ ~); A~p. 

118. As defendants themselves acknowledge, the 101uncuon 
the Court of Appeals affirmed was preliminary in _nature. 
(Juris. St. I. 14, 16.) This interlocutory J_udgment is nor ~ 
final judgment within "lhe ordinary meaning of that tenn. 
Thornburgh, 476 U.S. at 754 (dismissing siate appeal of 
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preliminary injunction of abonion law). Thus, defendants' 
aucmpr to invoke this Coun's mandatory jurisdiction is 
premature. 

i:ne c.oncems about premature review which underlie the 
finality require~ent of§ l254(2) funhcr caution against the 
~r~nt ~f a Wnt of ceniorari to review this preliminary 
lOJuncuon. Although plaintiffs filed suit on behalf of a class 
?f. phy~icians ~d a class of ntinois women, the preliminary 
tnJu_ncnon .heanng focused primarily on Dr. Ragsdale's need 
for unmediate relief. (Tr. 20.) The Dislrict Coun made clear 
thar, given the emergency narure of Dr. Ragsdale's case, it 
was condu~ti~g o~ly a "preliminary injunction hearing and 
not a final lOJuncuon (hearing)." (Tr. 622.) The Coun as 
~ell as rhe panics, anricipated that a more complete 
~v.iden~ia.ry record would be made at a future permanent 
mJuncuon hearing. (See Tr. 20, 531, 622.) 

. Nowhere is ~he need for such factual development more 
•mponant th~ m the. adjudicarion of fundamental righrs, 
such as the nghr to pnvacy. See United Stares v. Carolene 
Pr~ducts. Co., 304 U.S. 144, 152 n.4 (1938); see generally 
Wisconsin v. ~oder, 406 U.S. 205, 209-213 (1972). 
fw:"'cr facr-findmg may have a profound impacr upon the 
ruhngs made by the lower f cderal courts on the 
constitu1ion3:1iry of the Ulinois slalules and rhercby sharpen 
the prcsentauon of the ultimare issues should the case come 
before this Coun at some future date. 

.1~ ··ddition, as shown below, the Coun of Appeals' 
decmon follow.s closely the directives of this Coun wirh 
regard to regulation of early abortion services. As a result, 
def cndants cannot suppon their contention that this case 
presents issues imponant enough to warrant review at this 
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stage. Review by this Coun now would be limited to the 
question of whether the preliminary injunction constituted an 
abuse of the District Coun's discretion and whether the 
District Coun's faccual findings, subject to change based on 
future factual developmem, were clearly erroneous.2 

"Problems of prematurity and absrraccness may well 
present 'insuperable obstades' to the exercise of the Coun's 
jurisdiction . . .. " Socialist Labor Parry v. Gilligan. 406 
U.S. 583, 588 (1972) (citation omitted). Thus, in the past. 
even where jurisdic1ion technically existed, this Court has 
declined to exercise it "unless the case 'tenders the 
underlying constitucional issues in clean-cul and concrete 
fonn. •" Id. (citation omitted). 

2 In Tlwrnburgh, which held lhal mandatory jurisdiction exists only 
lO review final judgments. mis CoW't cxercise.d iis certioran j~sdicuon 
ao n:view the prehminary injunction imposed by the Court ot Appeals 
afiu I.be trial coun had denied injunctive relief. ThtJrnburgh. 476 U.S. 
a1 755. There, the Di5'ricl Court had analyzed a facia1 challenge lO an 
abortion stalUte based oo a stipulated record. Id. By way of conuasl. 
the Dislric1 Coun here made preliminary findings on a comesled facwal 

record in an ~-applied challenge. 
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II. NO ISSUES OF EXCEPTIONAL 
IMPORTANCE ARE PRESENTED FOR 
REVIEW. 

A. The Court Of Appeals• Decision 
Replicates Recent Decisions Of This 
Court And Is In Accord With 
Decisions Ot Other Courts of Appeals 
That Have Enjoined Regulatory 
Schemes That Burden The Abortion 
Rig hr. 

The case at bar is not of exceptional importance rnericing 
review because the decision beJow merely replicates rhis 
Coun's decisions in City of Akron v. Akron Center For 
Reproduc1ive Heal1h, Inc., 462 U.S. 416 (1983}, and 
Thornburgh, 476 U.S. 747. Contrary to rhe inference left 
by defendants (Juris St_ 24). this Coun did noc uphold a 
comprehensive licensing and regulatory scheme in Akron. 
lnstcad, in Akron, and again in Thornburgh, this Court held 
thar health and saf e1y rcguJacions that burden the abortion 
right withoua medical justification are unconstitutional. See 
Akron, 462 U.S. 416 (health regulations restricting second 
crimescer abonions to hospi1al are unconsci1u1ional); 
Thornburgh , 476 U.S. ac 763, 765-66 (counseling 
regulations which limi1 physician's professional discretion 
are unconsti1utionaJ, as arc abortion-specific reporting 
requirements). 

Oll¢r courts of appeals, in cases defendants do noc cire, 
have displayed _ liule difficuhy in applying this Court's 
precedents to ·enjoin similar srace attempts to burden 
providers of first and early second trimester abortions 
through purponed health and safety regulations. Indeed, 
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Courts that have examined comprehensive regulacory 
mosc . d oonion services in 
schemes, either specifically d1re~;~e~ ~n nacure buc having 
ihe early stages of prebgnancy o~ght have found 1ha1 such 

. c1 on ihe a onion n ' . 
an impa . . . . imerfere with a woman s 
regula1ions u~consm~::a~~d eff ec1uaie ihe decision 10 
fundamental nght to S Birth Control Centers, 

. pregnancy ee, e .g., 84) 
ienmnate a_ • "'d 352 364-65 (6th Cir. 19 J Retzen , 743 F.. · . .· ·1· 
nc. v . . . nt requ1remen1s s1 m1 ar 10 (staffing scructural and equipme · · : I because 

, h declared uncons11tu11ona 
those challenged erde:ffi l d would int:rease ihe cos1 of I" •e would be I ICU l an 
comp ian~ . . . . Mahoning Women's Center v. 
each ind1v1dual abor~o~~·8-60 (6th Cir. 1979). vaca~ed on 
Hunter . 610 F.2d 45 S 918 (1980) (mem.) (city ordman~e 
other grounds, 447 U. · . be erfonned m 
that required ~rst l~mle sterhabop~1t~~nssu;ogical pwards found 

1. . early idenuca to os t L d 
c 101cs n . ·J . Medical Center. I . v. 
uncons1itu1ional); Fne~g~ l~"'d 1141 1144-45 (7th Cir. 
Chicago Bd. of H~alth, 20 U S 997 ( 1975) (regulatory 
1974), ~err. denied. 4first 1rl~es1er abortion providers, 
scheme 1m~s~d upo~ . anite scheme the State def ends 
remarkably surular to t . e O:P l) See also Fox Valley 
here found unconsucuuona . I ArFr 446 

' . I h Care Center nc . v. '', 
Reproduc11ve flea 

1 
E D w·, l978) (general clinic 

1072 107 4-75 ( · · IS. · , 
F. Supp. .'. iminaril enjoined as applied 10 fim 
licensing provisions prel · . y . f "burdensome 

bo . provider because o 
trimes1er a ruon . H . . / Licensing Council v. 
interference");_ ~ndianaO No:f~~ 1301 (Ind. App. 1981) 
Women's Pav1lton, 42 · ·-
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(licensing scheme found impennissibly to burden righr co 
first lri.mester abortion).3 

Defendants overlook this unequivocal suppon for the 
Coun of Appeals' decision and rely instead on cases rhat 
have been superseded by more recent authoritative decisions. 
Defendants' reliance on Aborrion Coalirion of Michigan, Inc. 
v. Michig.an Dep' t of Public Health , 426 F. Supp. 47 1 
~ E.D. M~ch. 1977) (Juris. St. 26). is particularly 
mappropnate because the regulations at issue were struck 
down later in Reizen, 743 F.2d 352, a post-Akron 
decision.4 Hodgson v. Lawson, 542 F.2d 1350 (8th Cir. 
1976) (per curiam) (Juris. St. 25), is similarly inapposite. 
In Hod~son: the coun stated its approval of a requirement, 
clearly mvahd after this Coun's 1983 decision in Akron, that 
all second rrimester abonions be pcrfonned in hospitals. 
542 ~-2d at 1354. Moreover, on remand for an evidentiary 
heanng, the th.rec-judge Disuict Coun held unconstitutional 
~e ~egulations, like those at issue here, found to impose 
s1gmficant and unjustified burdens on the fundamental right 

3 
Simopoulos v. Virginia. 462 U.S. 506 (1983), is not to 1he 

contrary. In Simopoulos. this Coun upheld only state regulation of a 
late second trimcSt.er abortion pcrfonned al 22 weeks of pregnancy. 462 
~.S . at ~08. 510 o.2. At this advanced stage of pregnancy, a st.aic 's 
m&crest m the health of the woman becomes compelling. Roe"· Wade, 
410 U.S. 113, 163 (1973); su also App. 19 n.8. 

~ See Rei.u~, 508 F. Supp. 1366, 1369 n. l (E.D. Mich. 1981), aff d 
tn part, rev d 111 part, 743 F.2d 352 (6lh Cir. 1984) (swing that lhe 
challenged provisioos are identicaJ to lhose in Abortion Coalition); see 
alSIJ Ragsdtiie v. Tunwd, 625 F. Supp. 1212, 1229 n.22 (1985); App. 
14445 (same). 
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of a woman to choose to have an abortion. Hodgson v. 
Lawson, No. 4-74-155 (D. Minn .• March 7, 1977).5 

B. The Court Of Appeals Correctly 
Applied Legal Standards Established 
By This Court For Revaew Of 
Provisions Affecting The 
Fundamental Right Of Abortion 
During The Early Stages Of 
Pregnancy. 

State regulation of abonion during the fies ~ an~ early 
second trimesters of pregnancy is consu.tuuonally 
permissible only i f: 1) such regulation doe~ not m any way 
burden the abonion decision or its effecruanon, see Planned 
Parenthood of Central Missouri v. Danforrh, 428 U.S. 52 
(1976)~ or 2) the regulation is in1egral to the proced~re, as 
contemplaced by che Roe decision. See Connecti cut v. 
Menillo. 423 U.S. 9 ( 1975) (per curiam) (Coun .upheld 
stature requiring that abortions be performed by hcensed 

S Westchester Women" s l/ealth Organization v. Whalen, 475 
F. Supp. 734 (S.D.N.Y. 1979), also ci~ by defendants (Juns . . st. 26). 
is of doubtful validity, having approved a second 1nmest.er 
hospitalization requiremenL The Westchester cowt, unlike lh.is Court 
· AL f .. iled to consider an increase in cost as an uncons111uuonal 
1R .. ron, - · c· . ' 
burden to the erfecwatioo of the abonion decision. The First 1rcu1t s 
decision in Baird v. DtparrmetU of Public lleallh, .599 F.2d 1098 (Isl 
Cir. 1979). upon which defendants also rely ~J.uns: St. 25), suffers 
rrom lhe same tlaw as the Eighlh Circuil' s dec1s1on in llodgso~ . That 
case, which upheld a regulaiory scheme. was dt.eided o~ a supulal.ed 
record wilh no evidence of the impact on a fundamental nght or of the 
safety of the abonion procedure as compared to other surgical 

procedures. Co,,,,,are App. 2 l. 

--»-: .... 
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physicians because Roe contemplated that physician would 
be integral pan of abonion process). Thus, during the early 
stages of pregnancy, a "woman must be permitted, in 
consultation with her physician, to decide to have an 
abonion and to effectuate that decision 'free of interference 
by the State."' Akron 462 U.S. at 429-30, (quoting Roe. 
410 U.S. at 163). 

Where, as here, the evidence demonstrates that a 
regulatory scheme significantly burdens first and early 
second trimester abonions, the State must show. by strict 
facrual proof, that such regulation is necessary to the safe 
performance of the abonion procedure. See Thornburgh, 
476 U.S. at 759.6 As this Coun repeatedly has warned, 
"[t]he States are not free, under the guise of protecting 
maternal health," to create obstacles that burden a woman 's 
effectuation of her decision to have an abortion. Id. at 759. 
The Coun of Appeals' decision adheres 10 this well-settled 
principle, which defendants show no reason to disturb. 

As discussed above, the abonion-directed regulatory 
scheme here significantly burdens the ability of a woman m 
effectuate her choice to have aJt abonion. In addition, 
defendants failed to off er any justification to suppon the 
burdensome scheme. 

6 Medical ra:hnology now has made early second trimeslel' abortions, 
as well ~ fll'Sl lrimes1er abortions. exuemely safe. Akron, 462 U.S. at 
429 n.ll ; see also App. 16, 20 n.8. Thus, Lhe Coun has suuck down 
purported lahb ~gulacions burdening early second trimester procedures 
in I.be same manner as il bas SUUck regujations burdening f11Sl bimcsttt 
procedures. This Court has recognized !hat Scates may have a 
compelling ini:aest in applying narrowly tailored regulations only in 
I.be la&cr stages ofp1egnancy. Akron, 462 U.S. aa 427. 

-
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Each of the three physicians who restified as an expert 
witness at trial, including the defendants' expen, testi~ed 
emphatically that first and early second aimester abomons 
are among the ~afest of ourpatient procedures. Contrary to 
the defendants' implications (Juris. St. 8-9), these 
physicians testified that the Stace had no legiti~ate ~~ical 
reason to single out abortion providers for the 1mposmon of 
an additional layer of regulation. (Barton. Dep. 95-96, 174, 
Tr. 466, 475; Ragsdale, Tr. 66-68, 80; Hem, Tr. 238-42, 
274, 279.) See also App. 30.7 

The faccual finding s further demonstrate that the 
regulatory provisions imposed under the ASTC Act, 
particularly the costly physical plant require~en~s, "do not 
have ·any medical justification.·" App. 29 (cuauons to 1he 
record omiued). Indeed some of the provisions were shown 
to be "medically poor." App. 29. Thus. as 1he courts bel?w 
found, this scheme imposes requirements that force first 
trimester abortion providers to incur the great costs of 
building "small hospitals," yet fails to further the safety of 

the procedure. App. 29. 

7 Nonelhcless, ddendams continue IO defend Jhe SLallllOry scheme, 
especially lhe ASTC Acl. wilh its abortion-specific subparts. ~ 
medically necessary. Among lhe provisions ~udcd_ by defendants (Jun.s. 
SL 12) is a cowtseling requirement nearly 1denucal to lhat struck 1~ 
Thornbwgh. The ASTC regulations demand lhal each woman, ~ven if 
r~ with a life-thteal.ening pregnancy, be advised of the altemauves IO 

abortion, allhough lhal infonnation might well, as found by. lhe Coun 
of Appeals, "'be c ruel as well as des1..ructive of lhe physacian-pauenl 
relationship."' App. 27-28. (quoting Thornbwgh. 476 U.S. at 763). 
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Defendants ' presenta tion of 1his complex regulatory 
scheme obscures all bur its most innocent provisions. 
(Juris. St. l l • 14.) Defendants disregard all of rhe essemial 
requirements for licensing thar impose significant burdens. 
See Ambulatory Surgical Treatment Center Licensing 
Requirements, 77 Ill. Adm. Code, Chapter I, Subchapter b, 
Pan 205. For example, a facility must have. among 01her 
rhings: (a) a procedure room that is the same size as thac 
recommended for a 1crtiary care hospiiaJ, Section 
205. 1360(b); App. 232; (b) a "conrroJ station" located 10 

allow visual surveillance of traffic entering 1he operaring 
suite, Section 205. l 370(a); App. 233; and (c) an elaborate 
air-conditioning, heating and ventilation system to provide 
specified filter efficiencies and airflow relationships between 
rooms that would be found in a sophisticated operating room 
suire in a complete care hospi1aJ. Section 205.1540; App. 
242-43; see also App. 5. By the admission of the State's 
own wimesses, these and other burdensome requiremencs 
were designed to accommodate major surgical procedures, 
not minor procedW'es such as early abonions. (Linder, Dep. 
48; Ramsay, Tr. 764.) 

Although a few regulations are, as defendants suggest. 
consistent with medical standards for abortion providers, che 
cumulative effect of the ASTC Act, which defendants 
ignore, is to regulate every minute facer of a first or early 
second trimester procedure. App 23-25. As a result, 
physicians are locked into a staiurory "straitjacket," see 
Danforth •. 428 U.S. 52, 67 n.8, which denies them rhe 
profcssio'1h1 flexibility n«ded to make the "best medical 
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judgment" for each individual woman. App. ~7.g funher: 
the cost of compliance with these onerous requ1remen1s was 
found to be prohibitive 10 potential .abonion pro~1der1Js, as 
well as 10 women seeking early abomons. App. 2-·23. 

Defendants' assenion of a general regulatory objective 
that '"all medical procedures, including a.bortions. l~.! 
performed under conditions th~t insure _maximum safety. 
(Juris. St. 24-25 (citation omttted I) w111 nor support this 
burdensome regulatory scheme. As the Court .of Appe.als 
found, the ASTC Act "was enacted primanly wuh abon1on 

8 The American College of Obst.elricians &: Gynecologis~· Standalds 
for Obstelric-GynecologicaJ Services. Sixlh Ediuon, exphc11.ly.app~vcs 
I.he performance of first and early secon~ 1nmester abonions in .a 
physician's office, the specifications of which are lef1 lO the doctor s 
professional discretion. (ACOG Standards 60, ~ J6lh .Ed. ~ 985).) 
DcfendanlS seriously misconstrue lhese standards w~th t.helf claim that 
ACOG recommends unifonnly applying I.he hospna~-lik.e stand~ds 
es&ablished in I.he ASTC AcL w first and early second tnmcs&er abortion 
procedures. (Juris. SL 12.) 

9 DefendanLs' contention thaL "reasonable compliance" wilh the 

re ulatory scheme would inc.rease I.he cos1 of ~h abortion ~~only. a 
m~rate amount (Juris. SL 27) disregards I.he D1s111ct C~wt s factual 
finding, affinned by I.he Court of AppcaJs, 1ha1 compliance would 
· ......... the cos1 per procedure by almost 100 petcena more than 
mer-.- d Ii .. ble defendants' claimed amounL Id. Dcfendams do not e me rCASOna 
compliance" nor does the S&.alll&C specify a consistent~ of JCQuued 

!' .. nee Indeed I.he evidence introduced at 1t1al shows that 
comp ... · ' li F e ample defendants demand inconsist.ent levels of comp ~e. . . or x • 

· 10 tennination of Dr. Ragsdale's lease, his fac1hty had been 
~~as '"su.bsrantially complying;'" however, "olficials charged 
wi&h enforcing the regulations told Dr. Ragsdale lha1 they wou.ld rcqwre 
'considerably more subslanlial compliance' " when he moved 10 a new 
facility. App 9-10. 

-· - - .. .... 
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clinics in mind .... " App. 2 1. In Thornburgh, the Court 
sent a strong message to states, such as Ulinois, wi1h a 
history of anti-abonion legislation, that it will not tolerate 
govemmem interference with a woman 's decision ro have an 
abortio n, or her physician 's medical discrerion in 
effecruaring that decision, under the guise of regularing 
general health and welfare. Thornburgh, 477 U.S. at 759. 

Funher, defendants ' own contention that rhey no longer 
apply these .Purpon~ health regulations to all who provide 
early abomon services (see Juris. St 9 ) undercurs their 
~!aimed co~cem for safety. As the Coun of Appeals nored, 
(l)he Srate s attempt to regulate experienced, and therefore 

safe~. physicians, more heavily rhan the occasional abonion 
provider rhus appears ... to lack even a reasonable basis." 
App. 24.10 

In light of .the lower couns' findings that the challenged 
scheme was duecred at abortions, defendants cannot obtain 
review by arguing that rhe c hallenged scheme is 
"a~rtion-neutral" and therefore subject only to a rational 
basis standard of review. (Juris. St. 25.} Moreover, 
de~end~n~~ · proposed rational basis analysis, which they 
claim is supponed by decisions of this Court in o ther 
conrex~" (Juris. S~. 26), has been expressly rejected by the 
Coun in the aboruon context. State regulations, whether 

10 L:L- . . . 
uu;WtS:C, the atlempt IO Justify the CON portion of I.he scheme as 

~ cost-conwnmen1 measure (Jwis. St 6) cannot provide a compelling 
tntucst because "1he ~tale has discontinued use of (the CON] method, 
(and) the .. Swe has never ~ such payments for abortions... App. 31 . 
FliMer, [w]hetc the Cll.CtCtSC of constitutional rights is concerned, I.he 
government may play no role in deacnnining whelhe.r ouLletS for their 
ex.en:~ are 'needed. ' " App. 31. 
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abonion-neutral or abortion-specific, found to impose 
restrictions on firsl and early second trimester procedures 
must be strictly reviewed and enjoined unless justified by a 
compelling governmental imeresr. Akron, 462 U.S. at 420-
2 l n. l. Accordingly, in Akron, this Coun expressly 
dee lined the City of Akron ' s in vi cation to apply the rational 
basis analysis to abonion regulations.11 

Given the substantial burdens resulting from the scheme, 
and the absence of any compelling justification. the Coun of 
Appeals appropriately affinned the pre liminary injunction 
ordered by the District Coun. Not only is a rational basis 
standard "wholly incompatible with 1he existence of the 
fundamental right recognized in Roe v. Wade," Akron, 462 
U.S. 420-21 n. l, buc the Coun of Appeals indicaced thal lhis 
burdensome scheme lacked even a reasonable basis. App. 
24. 

11 1be Supreme CoW1 cases defendantS cite (Juris. St. 26) do not 
support their argumena lhal a rational basis s tandard is app~priaie. In 
none of lhose cases did the Court apply a rauonal basis s tandard. 
Indeed. in MiMeapolis Star & Tribllne Co. v. Minn. Comm' r .of 
Revenue, 460 U.S. 515 (1983), lhis Coun striclly scrutinized a special 
tax on newspapers, even though lhcrc was no evidence of legislative 
intent to restrict newspapers. Nonelheless, the Coun suuclc down lhe 
tax which, like the challenged scheme here, was found lO impose a 
financi.aJ burden on lhc exercise of a fundamental right and which did 
not serve any compeUing govemmcnta.I inaerest. 

None of defendams' cases refuLCs lhc well-established principle thal 
when a general regulalory provision is applied in a manner ~t bur~ns 
a fundameruaJ right, it is unconstitutional. Compare W1scon.nn v. 
Yoder, 406 U.S. at 220 (neuual compulsory education law applied to 
membc~ of Amish religion unconstitutionally burdened I.hell righl to 

&be free cll.cteise of religion). 

--• ... 
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C . The Decision Below Is Consislent 
With This Court's Decisions In The 
Areas Of· Justiciable Controversies 
And SeverabiJity. 

1. In Light Of Defendants' 
Continuing Policy Of 
Enforcement, The Court Or 
Appeals Appropriately Affirmed 
The Preliminaty Injunction. 

Defendants ' claim that the ruling below conflicts wich 
Supreme Court decisions concerning justiciable 
conuoversies (Juris. St. 21-23) does not present an issue 
wichin che ambit of 28 U.S.C. § 1254(2); the Coun of 
Appeals' ruling that the case was noc moot docs not 
constirute a declaration that a state statute is invalid "as 
repugnant to the Constitution, ueatics or laws of the United 
Scates .... " 28 U.S.C. § 1254(2). Further, defendants 
presenc no conflict that would warrant the exercise of 
certiorari jurisdiction. 

Without an injunction, Dr. Ragsdale would have been 
forced to close his prac1ice, and plaintiff Margaret Moc 
would nol have been able to offer abortion services to her 
patients. App. at 22. Defendants' employees are given 
"absolute prosecutorial discretion" as to when and how to 
enforce s~'utory provisions (Juris. St IO). Testimony by 
defendants' own enforcement personnel revealed that 
defendants have no consistent policy as 10 noncnforcement, 
nor have they pubJicizcd in any consistent fashion their 
alleged nonenforcemcnt policy. App. 10, 14. 
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In light of the threat of continued enforcement, the Cou~ 
of Appeals properly rejected defendants' claim 1ha1 their 
alleged nonenforcement somehow rendered the controversy 
moot or non justiciable. App. 13-14. Regardless of the label 
{Juris. St 21-23). this Coun has made clear, in cases relied 
upon by the Coun of Appeals, App. l l, but disregarded by 
defendants, that voluntary cessation of illegal conduct does 
not deprive a lower federal coun of jurisdiction to affmn a 
preliminary injunction unless the wrongful conduc ' cou~d nm 
reasonably be eitpected to recur, Ciry of MesqUJte v · 
Aladdin's Castle, Inc., 455 U.S. 283, 289 n.10 (1982), and 
all hann cause.d by the illegal conduct has been" ' irrevocably 
eradicated."' City of Los Angeles v. Lyons, 461 U.S. 95, 
101 (1983) (citation omitted). Defendants could not meet 
this standard here. Panicularly considering Illinois' history 
of enacting restrictive abonion legislation and reenacting 
such legislation after it previously has been stricken, see 
Charles v. Daley. 749 F.2d 452 , 458 (7th Cir. 1984), appeal 
dism'd sub nom., Diamond v. Charles, 476 U.S. 54 
( 1986), physicians "should not have co risk loss of their 
professional licenses to explore the contours of the assened 
non-enforcement position." App. 14. Contrast Poe v. 
Ullman, 367 U.S. 497 (1961) (cited at Juris. St. 23) (no 
justiciable controversy because statute essentially not 

enforced in 82 years).12 

12 Oefendanas inappropriately rely on J.N.S. 11. Stall! of Indiana, 712 
F.2d 303 {7th Cir. 1983). and C J.0 . 11. McAdory. 325 U.S. 472 
(1945). IO argue that no justiciable controversy exisied before the Coun 
of Appeals. In those cases. a consututional violation would. have 
occurred only had the challenged statutes been given a parucular 
consuuction. and the couru in both cases found no threat of such a 
consuuction. Su al.so Alabama S1ate FedertJtion of Labor 11. McAdiJry. 
325 U.S . 450 (1945), relied on in C.J.0., 325 U.S. 472. By contrast. 

(Foo1no u c0 N in1o1.ttd un IM follQwing pageJ 
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Defendants' alternative argument, that 1he Eleventh 
Amendment barred the enuy of portions of the preliminary 
injunction, mischaracterizes this Court's decision in Green 
v. Mansour, 474 U.S. 64 (1985). and the Court of Appeals ' 
decision in Watkins v. Blinzinger, 789 F.2d 474 (71h Cir. 
1986), cerr. denied, _ U.S._, 107 S. Ct. 1976 (1987). 
In those cases, the Eleventh Amendment was a barrier to 
further federal litigation because a ruling by che federal coun 
effectively would have resulted in financial consequences for 
che Stace because of past violations of federal law. No such 
risks exiscs here, where plaintiffs have noc sought damages 
or economic relief from the State. Further, when the 
purpose of the federal coun remedy is co require the stare 
officer to conform future conduct to the dictates of federal 
law, it has long been established that the Eleventh 
Amendment erects no barrier 10 suit Ex Pane Young, 209 
U.S. 123 (1908). 

2. The Court Of Appeals Properly 
Enjoined The Entire Regulatory 
Scheme As It Applies To Early 
Abortion Services. 

Cognizant of the policies underlying the severability 
doctrine, both the District Coun and che Court of Appeals 
ta'.ilored the injunction to apply only to the extent required to 
protect plaintiffs' constitutional rights, thereby leaving the 
State free to apply the regulatory scheme to all non-abortion 

(CON~d) 

in the present case, the Swe defends uncoostitutionaJ laws by claiming 
they will not enforce the express terms of !he siatutes as !hey were 
enacted by lhe Legislature. 
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procedures. Compare Regan v. Time, Inc., 468 U.S. 641. 
652 (1984). This narrow injunction , limiting applicalion of 
the law as opposed to striking it entirely, is consis1em with 
the UJinois General Assembly's expressed intention in the 
ASTC Act. See Ill. Rev. Scat. ch. l 11 1/2, § 157-8.15; 
App. 165 (to the extent that the Act is held uncon~titutional 
as applied 10 panicular person(s), court ~ppropnately can 
sever by allowing che statute 10 remain entorceable as to all 

others). 

The Court of Appeals correctly refused defendants ' 
invitation to rewrite the challenged legislacion. App. 32-33. 
h held I.hat the licensing provision," 'an integral pan' of the 
scheme as a whole," was itself unconstitutional as ic applied 
to plaintiffs. App. 32, see also App. 23-24. Without the 
licensing requirement. che remaining provisions , many of 
which themselves were unconstitutionally burdensome, 
would not be applicable. Thus, lhe Coun of Appeals held 
chat it could not "'untangle the constilutional from the 
unconstitutional provisions ... , '" App. 33 (quoling 
Mahoning, 610 F.2d at 460), without impe~issi?Iy 
usurping the Illinois General Assembly's leg1slauve 

function. App . .\3. 

This is consistent with defendams' own cases. Severing 
specific provisions is not appropriate " 'if what is left is (nm l 
fully operative as a law,' .. or if" 'it is evid~~t chat ~he 
Legislature would noc have enac1ed those prov1.s1o~s wh1:~ 
are within ics power, independently of that which ts not 
Buckley v. Valeo, 424 U.S. 1. 108-09 (1976) (per curi~m) 
(quoting Champlin Refining Co . v. Corporau~n 
Commission, 286 U.S . 2IO, 234 (1932}); see also Juns. 
St. 29. Here, neither condition is met. 

--·~ 
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CONCLUSION 

For all of rhe foregoing reasons, 1his appeal should be 
dismissed, or in lhe altemarivc, the judgment below should 
be affirmed. 

ALAN S. GILBERT 
LORIE A. CHAITEN 
SONNENSCHEIN CARLIN 

NATH & ROSENTHAL 
8000 Sears Tower 
Chicago, Illinois 60606 
(312) 876·8000 

Dated: January 14, 1989 
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Hl.;RNAIW J . TllltNOCK, M.I>., M.P.H., Uirct:lor of 

the lllinui11 Department uf l'uhlk Health, et al., 

A 11pella·nt.~. 
v. 

RICHARD M. RAGSUAl.i';, M.D., cl al., 

Appellefil:l. 

On Appeal Jc'rom The United Stales 
Court Of Appeals For The Seventh Circuit 

APPELLANTS' REPLY TO MOTION 
TO DISMISS OR Al<'FIRM 

THIS (;OURT HAS APPJo~Ll.ATft; JUKISJ>l<:TION 
TO REVIEW TH.le; JUDGMBNT <W 

THE COURT CW AJ-Pl<;ALS PURSUANT TO 
28 U.S.C. S~CTION 125-1(2) 

In Lht'ir ,Jurisdictional Sluknwnl (pp. 1·2), dufcndant.s 
d~monstrattd that this ( :uurt ha.-; appclla~ ju1isdidion lo 
review the final jwlgmc11l cnlcred by tht' Court of Ap· 
peals. Thal judi.,mwnt held u111:onstitt1Lional th1• challc~n1.wd 
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provisions of the Illinois Medical l'1·a('li1·e Act (MPA), the 
Illinois Ambulatory Surgical 1'realmenl CcnL1·r A<·l (ASTC) 
and rdattJ regulat ions, and the Illinois Ht~alth Faeilities 
Planning Act (HFPA) to the exlenl any person or facil ­
ity offers or performs, or desires .to offer or (H.•1form first 
an<l early second trimester abortions or abort io11-1·1.•late1I 
gynecologiclll procedures. 

The plaintiffs attempt to argue that thjs malll~r is nut 
subject to review under 28 U.S.C. Section 1254(~). lu so 
arguing, the plaintiffs incorrectly focus upon tht! district 
court preliminary injunction order, rather than tht: deci­
sion of the Court of Appeals. (Pis.' Motion, l'P· 5-7). In 
addition to affirming the preliminary injunction, the Com1. 
of ApJleals invalidated the licensure requirement anti 
struck the other challenged provisions a8 apvlied to fil"lit 
anJ early l>t!cond trimester abortions. 

In discmssing the severability i&iues presented by the 
case, moreover, the plaintiffs acknowledge that the Court 
of Appeals hao held that the Illinois general "licensing 
provision . . . was itself unconstitutional as it applie1I to 
plaintiffs." (Pis.' Motion, p. 21; App. 25). Similarly, the 
Court of Appeals need not have considered the severabil· 
ity issues unless the statutes and regulations had ueen 
held unconstitutional. In light of the holding by the Court 
of Appeals, this Court h<lS appellate juri~diction under 28 
U.S.C. Section 1254{2). 

In addition, the plaintiffs misstate that they and the dis· 
trict court (.'Ontemplatetl further evirlentiary hearings after 
the preliminary injunction trial. (Phi.' Motion, 11. Ii). Thal 
statem.e nt is contradictecl by the comments of plaintiffs' 
counsel and the district court judge subsequent to the is· 
suance of the preliminary injunction dt..'Cision. At that time , 
plaintiffs' counSt!l volunteered the following statements: 

-:~-

MI<. GI LBE HT: One ot.lu ~ r n1atll'I', anti thi::; 1lues11 't 
rt>latc ditvl'lly to this onlt·r, ;11111 that is, just in terms 
of tlw futun~ l'f!Ursc· uf ll1is p1·11t·l•cdi11g, givtm lht• 
~ope of tht: 1•vicle11Llar.v hl·arin~ ancl l h1· hricfing thal 
has gune 1111 ancl the scopt: uf your llunor's order , 
it sl't'llls to us that tlll'n' prohahly isn't a lll!Cd lo 
havl: anol lwr u ·iul in t his malll·r a11.l tlial Wl' havl· 
pretty mw·h ain·d th1· iss1H's h1·n· a111I rl'lativcly cum· 
plt:tdy and, to that l'lld, Wt: li;t\'1· llla1h· a s UKKt'Slio11 
lo the slate, a n·qut>sl, t hat \\t • wuulcl li1• willinK lo 
turn l his into a linal inj1111l·li1111 unll·r pursuant t11 
1{11lc lifi, whid1 allows a prot.·1:1·di11g for pn:lin1i11ary 
injunction lo he a proceeding for a final an1I llt! rma· 
ncnt injunction <L" well. (Tr. Xti I ·Iii). 

In lhe :same vein, the clist1ict court judge arnl plaintiffs' 
counst!I l:llaled as follows: 

THE COllKT: . _ . I cau 't r(!ally think of anything 
more that tither side would put in that would rt-ally 
make all that much differclll't' in lhc Seventh Circuit's 
dl:!cision in tht! ca."C. It is l't!ally-the i.,ruts of the argu· 
lllt!nt on hoth :;ides are in ancl Lhc eviclcntc is in. It 
is really a question of interpreting the ~upreme Court 
1.focisi11ns and mayhc drawiug a few reasonablt• infer· 
ences. But t here really isn't all that much in the way 
of factual disputes, it is really more a <juc::;tion of in· 
lcqirctation of lhc existi11g laws. (Tr. 8&1-H!i). 

MH. GILBERT: Yes. Right. That's how w~ set~ it. - . . 
(Tr. 865). 

In Tlwrnlnirgh v. A111erim11 C11lfoy1: 11/ Obstetridans 1uul 
Gynecologists, 471) tJ .S. 747 ( WX(i), this Cnurl cvm·h11h:d 
that it had no appdlatt• jurisdidi1111 1111ch: r Sc,·tion J ~')4(~). 

476 lJ.S. at 7fi5. 'l'his Ctllu-t rt~adwd that co11dusion ltt :­
causc t he ThinJ Cin:uit had 1111l h1:ld the cntin~ Acl u11-
conslitutional, hacl invalidakd 011ly sonw provisions, and 
had rcma11dt!cl thl~ ease fur further 11' ~vclovment of Uw 
facts . 47li II.~ . a l 754 55. 
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In this case, however, the Seventh Circuit did hold the 
challenged acts unconstitutional, thereby invalidating all 
of the regulatory provisions as applied tu first and early 
set:ond trimester abortiom;. The Seventh Circuit did not 
remand for further development of the facts. (~!early, the 
Seventh Circuit judgment is final and this Court has ap­
pellate juri::;diction under 28 U.S.C. Section 1254(:!). 

THE QUESTIONS PRESENTED 
ARE SUBSTANTIAL 

A. 
THE COURT Ot' APPEALS ERRONEOUSLY FOUNI> 

THAT THE CHALLENGED STATUTES ANU REGUL.A· 
TIONS ARE UNCONSTITUTIONAL. 

In enacting the ASTC Act, Illinois recognized the in­
creasing trend toward the development of free-standing 
or outpatient surgical facilities. Abortions are performed 
in 22 of the 42 outpatient surgical facilities which are 
licensed in Illinois. The decision of the Court of Appeals 
has exempted those 22 surgical facilities from licemiure 
and regulation to the extent they perform first and early 
second trimester abortions. 

This exemption has undermined Illinois' duty and au­
thority to protect patients who are undergoing abortion::; 
at such facilities in the same manner that the state can 
protect patients who are undergoing other surgical pro­
cedures. This exemption is inconsistent with decisions of 
other eircuits and, contrary to the plaintiffs' suggestions, 
is not supported by decisions of this Court. 

The plaintiffs suggt!sl thal thb cast: is unimportant and 
attempt lo argue I hat the clccision of the ( \1urt of Ap­
peals "replicates" this Court's 1lecisiom1 i11 City of Akr<nt 
!I. Aknm Center .fill' llr.produdi11e lfrultli, ltw. 4ti2 U.S. 
4Hi (lm~:l) and Tlwmlmrgh 11. A111ei-int11 Collt'f/t~ of Ob­
stetrician.~ und Gy11ecolof1isls, 471i IJ.S. 747 (19~6}. (Pk' 
Motion, p. ~). That aq .. '1.lmt-nl b in1·or1·1·et. 

Al i::isue in this ca:;l~ is tlw State's authority to license 
and rt:1-,rulate oulpaticnl surg-ical fat·ilitics in which abor­
tions arc performed to the salllt! cxtt·11l il licenses anti 
regulates outpatient surg-ical facilities i11 which other 
.surgical procedures an: IJCrformed. Nt•itht~r Akr1111 nor 
TJwr11burgli involwd such generally applicablt:' :;tatule:s 
and regulations. Roth of lho:;e ca..'ics atlclrt~ssetl challt~ng-es 
lo abortion-specific statute::>. 

In fact, none of tht! cases relied upon by the plaintiffs 
support the Court of Appt-als' decision to exempt out­
patient surgical facilitit!s in whieh abortions art- performed 
from a general licernmrt~ provision ... 'or example, plain­
tiffs cite Birth Control Centers, Jnr.. "· Reizeu., 743 l-'.2d 
3.'>2 (6th Cir. 1984). In that case, how1•ver, the 8ixth Cir­
cuit diJ not invalidate on J)rivacy grounds the State':; au­
thority to license oulpatient sur1-.>ical facilities in which 
abortions are performed. In fact, the lict!nsure t4uestion 
was not perceived to involve privacy righls and was dealt 
with as an equal JH'Olection issue. More importantly, the 
court upheld the require1rn~11t as rcaso11ahle. 74:-i F.2d at 
358-59. 

Plaintiff;:; also rdy upo11 M"Jw11it1f/ Womeu '!; Centn· 11. 

Hunter, tilO f.'.:M 451i ((il11 Cir. 197!1), 11ac11letl mt olht'r 
gl'u1tt1d.-;, nwm., 447 lf.S. HIH (l~IHO). In lhat l'a:sc, tlw 
Sixth Circuit invalidakd in ils l'lllirl'ly a11 ordinanc1· whidi 
:-;i11gfo1l out for cxfrnsivl· r1•g-ulalio11 0111.v uwdil'al dini(·s 
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performing abortions. Similarly, plaintiff's cite the d~isions 
in Friendship Medical Center, Ltd. tJ. Chicago Board of 
Health, 505 F.2d 1141 (7th Cir. 1974), cert. denied , 420 
U.S. 997 (1975) and Fox Valley Reprod:ucti.ve Health Care 
Center, Inc. v. Arft, 446 F.Supp. 1072 (E.D. Wis. 1978). 
Again, these cases dealt with abortion-specific ordinances, 
rather than generally applicable licensure provisiomt Thus, 
these ca~s do not support the decision of the Seventh 
Circuit to exempt from general Iicen1:1ure provisions out­
patient surgical facilities in which first and early second 
trimester abortions are performed. 

Contr.u-y to plaintiffs' assertion, City of Akron v. Akron 
Cenwr for Reproductive Health, Inc., 462 U.S. 416, 420 
n. l does not hold that abortion-neutral statutes and regu­
lations "must be strictly reviewed and enjoined unless 
justified by a compelling government interest." (Pis. ' Mo­
tion, pp. 16-17). Akron involved a challenge to an ordi­
nance enacted "to regulate the perfonnance of abortions" 
(id. at 419), rather than abortion-neutral provisions. Defen­
dants maintain that the rational basis test should have 
been applied to the abortion-neutral provisions at issue 
in this case. (Juris. St., pp. 25-26). 

Plaintiffs' attempts to distinguish Baird v. Department 
of Public Health, 599 F .2d 1098 (1st Cir. 1979) and Hodg­
son v. Lawsvn, 542 F .2d 1350 (8th Cir. 1976) also miss 
the mark. Those cases uphold licensing standards of out­
patient surgical facilities in which pregnancy terminations 
are performed. Thus, those decis ions conflict wit h the rul­
ing of the Seventh Circuit in this case which held that 
licensing of such facil ities constitutes an unconstitutional 
invasion of privacy. 

Plaintiffs state that defendants failed to offer any justifi­
ca tion to support the challenged statutes and regulations. 
(Pis.' Motion, p. 12). That statement ignores the record 
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in this cast~. In t he .J11ris1lit;tio11al ~takment, defe ndants 
demonstrated tht! ll•g-ilimale and suhslantial p U'l)OSt!S of 
the challenged stat utes (.Juris . St., pp. 5-1) ancl 25) and 

ret.,'lllativn:-1 (Juris. ~t.. l'P- ll-14). 

In addition, the pl~1i 11tiffs sugg<!St t hat it is not reason­
ablt! for thl! Stal e lo rn1-.'1Jlale sm·gical f;ll:iliticH in which 
ahortio11s are pcrfurmt!il 11 111 r~ hcavil.v lhan 1lodor ':1 uffil-es 
in which ahortions are ptffformcd . (i' ls.' Motion, p. Hi). 
Tht· 8ixth C ircuit •lcalt with a similar a1xm1wnt in HiYth 
Control Centers, /111:. '" Rei:zr.11, 74;{ F.211 ;$!''>2 (fith Cir. 
Ht~4). T lw court recog-nized t hal in privaLe offices the 
physician genernJly h.aH 11irc cl control 11v1·1· :-:tali and of­
fice fu nctions, while in out pati1·11t su rgil·al facilities 110 11-

physidans muy have control uvcr p1~rso1md, equipment 
anti the <lesit.,'11 of the facility. The Sixth Circuit (.·onduclcd, 
therefore, that it was not unreasonable for Michigan lo 
decitle to regulate frlle-standing sur·gical fm:ilities includ­
ing abortiu11 d ink-s whilt! not regulating p hysid;ms' oftkcs. 
743 F .2tl at ;~·59 . The :statu tes and n :gulations which 
were invalidated in this ca::;e rcnet:t a similar reasonable 
decision hy the State of Illinois. 

T he Stall! has the •luty and the power to prott1ct t he 
health, safety and welfare of iL'l tiliw ns by liecmsing and 
regulating outpatit!nl ::Hiri:,l'j t al fac ili tic~. T he Stale's im­
l-mrtant inLl!rnsts in m;::;uring that ct·rtain minimal ::;tau­
dards be complied with at such fac ilities clo not Ct>U::i~ to 
exist whl:ln abortions a rc perfomwd a l such facilities.• In 

I The Am~~~kall Culh·J,{l· uf ''""lt•t.-idans aml c:y11cculoi.,ris1s' !'ilan­
tlartls fur Ohstclric-C:y111:1·11l11).,ri1· ~·rv 1c1 ·s. S ixth 1-!tlil iun I A< ·oc 
St.;11 11 lartls l provides that .. , A l111 l1u la t111·y 1·:11·11 fal'ili t ic:i fo r altorl 11111 
service:! :;hou ltl llll'Cl I hi: sm111• :Ha111lanls 11( 1·an· as fur ut lwr sur· 
hri1·al p roct•tlu rcs ... (A('()(; St;1111lards ti:!). 'l'h1· Sta ndards (urtlwr 
provide that .. Amhulatury Sllr).,'11°al facilili1·s t l1al an: frt.'t' s l:1111li1tl>{ 
or huspilal-haSt.•11 shuultl 111u11lla111 Lh1· s:um· sur~ical . arwsl 111'1 h". 

anti 1i.·rs.1111wl sl:uular.ls I l1al hospitals du.•• <A< :o<: Sla111l:1nl,, ti I I. 
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fact, the plaintiffs' trial cXj.)(•rts Lt:stified that mcclkal 
education in this l"t>Untry has paid litll~ attention to abor­
tion services and that then: art' ft-w surgical pr·oct•dun~s 
given so little attention and so u!ldc1Tatt~d in its poh?-11-
lial ha.zarcl as ahortion. 

H. 

THE MAJORITY <WINION CONio'LWl'8 WITll m :C'l­
SIONS OF THIS ANU OTHER COUKTS REt;AIWINt: 
s•;n:RANc•; (W PUltPOKn;uLY (JNCONSTITllTIONAL 
PROVISIONS. 

In the Jurisdirtional Statement, tlcfcrnlanL~ demonst1·at.1.-'1 I 
thut t he majority 011inion of t he St!venth Circuit en"t!1I in 
rejecting- the argument that any purp11l't.edly unconstitu­
tional provi>'ions t~ severed. (Jul'is. SL, pp. 28-2Y). Plain­
tiffs ibrnore the thrust of <lel'erulants' ar1,rument. (Pis.' Mo­
tion, pp. 20-21). In this ca::ie, the lower courts and l)lain­
titfs argue that the appropriate analysis entails the estima· 
tion of the cost of compliance with all of the ehull ~~1 1getl 
regulations. (App. 22). This aggl'c!{ated sum supposedly 
substantiates the "impact on the abort.ion decision." Id. 
The nature and degree of the alleged burden 011 consti­
tutional rights should not depend upon the number or 
volume of statutes and rebrulations which are challtmged. 
Rather, those statutes and regulations should be scruti­
nized independently and on their own merit. 

Birth Control Center, Inc. ·11. Reizen, 7<t~ .l<"'.2d 352 (6th 
Cir. °1984) offers further support for the rlefendants' arb'U· 
ment that the Seventh Circuit improperly invalidated all 
of the challenged provisions. In Reizen, the Sixth Circuit 
upheld the licensure 1·e(1uirement, upheld certain regula· 
tions and struck other regulations. Thal court did not re­
fuse to sever those provisions whic~ it found unconstitu­
tional. Rather, the challenged statutes and regulat ions 
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wt,n· individually a1mly%l'cl. Th<~ ,.;amt· pn1rc1lurl" should 
havi' bet:n utiliz1·d hy Lhl' :-;{;\'l'ttl h l '.in·uil i11 this t·ase_ 

(" 
TIU: CotllCT OF AJ•PK.\LS t.;l(JWNl.:OllSl.Y AS...;(IMlm 

JllRISUIC'J'ION OV.:tt llNENFOltclm l'IUIVISIONS. 

In lht• .l uri.~dil'li111i;1I St.1t1•1rn·nt. d1•1'1•1ub11ts 1lt·m1111strat1!1I 
lliat Litt~ St~v1•11lh Cin·uil's assumption 111' jurisdiction over 
u11e11forc1.·tl provisions n111llids with dt't'is i1111s or this Court 
a111I Courts or Appl·als n:ganliug just.il'ialtility standards 
as w1•1I as with clt>1·isio11s addres~ing Llw juris<lidiunal bar 
creall·1I liy tht• Eh•vt·nth AnwnclnwnL (. luris. St., pp. ~1 -

2:~). T tw plai11tiffs, howcvt~r. all1-rn11l lo posit llw cast! a.s 
one involving mootness issues. (Pis.' Mulion, p. 1!-1). 

Thi~ unro11tra1liel+>tl t>vidcm·I:' of r1•<:0nl t•.slahlisht•tl that 
tlue lo various court dt•cisions, wdl prior lo lht! com­
mern .. ~menl uf t his action, t he State ccas~d to enforce 1..-er­
tain r hallc llg<!d provision:-;: tlw ahortio11-s1)(!cific lanl{uagt! 
uf par. 157-K:~ of the ASTC Act (Aw. HH-f10); St!l'licm:-; 
20[>.740 (App. 22~) (prnhil>itiun of seeond ti·imest(~I' abor­
tions in A8TCs) and :W!i.7fi0 (App. ti:-t) (aborlion-spt•dfic 
reporting requirement) of Liu.! A~TC lfogulatimis; :11111 par. 
4400·t'L of tlu! .MP A. (A l'J>- l!l:n. 

Whilt! lh t> plaint.ills now suggt·sl that tllt'l't' is a " lhn:at 
of 1:onti1HWd l~1tforn~t11e11\" or tho.st• )H't1Visiu11s, lht•_v tlo lllll 

spe~·ify what futnrt~ eundud Slal.t• uflkials must chang-t• 
tu <.'tmfonn tu lhe didutc!s of f1•dl!ral law. (l'ls.' Motiou, 
PJ). I X-~)). Even the: S1,vt•ttlh Circuit 11t1Lt!d thal Stall' uf­
fo.:ials caunol ht· l'l'<]Ui1·1!1I t11 rt!IHOVt' or anwwl r<~i-.ru lalions 
whkh an~ not. b~ing t•11f11rrc1L (App. l:i). 

Odcnll;mts mainl:1i11 thal no juslidablc controvc•rsy 
exisH·tl al lhc tinw uf tlw lilin~ uf this cast• wilh rt'>'Pl'l'l 
to thosi• d1allctti;t•1I fWO\'i>'ions which w1~rc no l11ngc1· ht•i11g-
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enforced. ~'urther, the exception to llw l•:l(•vcnth A11w111J. 
ment's .jurisdictional bar relied upon liy the plaintiff:; (Pis.• 
Motion, p. 20) is inapplicahle Lo the challenge to Ult' Ull · 

enforced provisions. Absent some ongoing violal iun of 
foderal law, Ex l'arte Young, 209 U.8. 1 2:~ (1908) dot!S 
not apply and the juris1lictional barrier creukd hy lht.• 
Eleventh Amendment remains intact. 

CONCl~USION 

For these rea:>ons, this Court shouM deny plaintiffs' 
Motion to Di:>miss or Affirm and should note probable 
jurisdiction of this appeal. 

Respectfully submitted, 

NEIL F. HARTIGAN 
Attorney G1.meral, Stall! of Illinois 

ROBERT J. RUIZ 
Solicitor Gt!neral, State of llli noi~ 
100 West Randolph Strl!cl, 12th floor 
Chicago, Illinois 60601 
(312) 917-3000 
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MICllAi:I. J. HAVES. 

l<A'l'.Ht.t:l!:N K1n: tl!F.L F1-"HAVEN 
Ro1.:l!:R P. F1.AttAvt;N 
Gu1>Ys STEvt:Ns 
Assistant Attomeyi; General 
100 West Randolph Street, 13th f.'loor 
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APPENDIX A 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT 

No. 85-3242 
RICHARD M. RAGSDALE, et al., 

Plaintiff s-Appellees, 

v. 

BERNARD J. TURNOCK, Director of the Illinois 
Department of Public Health, et al., 

Defendants-Appellants. 

Appeal from the Unileu St.ates District Court 
for the Northern District of Illinois, E~t.em Division. 

No. 85-C-601 1-John A. Nordberg. Judge. 

ARGUl.m OCTOBER 22, 1986- DEcmi-:o MARCH 10, 1988 

Before BAUER, Chief Judge, COFFEY, Circuit Judge, 
and EsCHBACH, Senior Circuit Judge. 

ESCHBACH, Senior Circuit Judge. Plaintiffs consist of 
a class of all duly licensed physicians and surgeons per· 
forming or who desire to perform pregnancy terminations 
in Illinois and a class of all women in the State of Illinois 
of child-bearing age who desire or may desire an abortion 
at sometime in the future. Defendants are a class of the 
State's Attorneys of all of the counties of the State of 
Illinois, 1 the Director of the Illinois Department of Public 

1 Clas:; certification as to both the defendant and plaintiff classes 
was challenged below. The district court granted certification. 625 
F. Supp. at 1219-24. That ruling is not challenged on appeal. 
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Health, the Illinois Attorney General, and the Director 
of the Illinois Department of Registration and Education. 
Plaintiffs sued under 42 l l s.C. § 1983 and 28 U.S.C. 
§§ 2201-02, seeking declaratory and injunctive relief to the 
effect that three Illinois statutes and the regulations there­
under violate the constitutional right to privacy, specifical­
ly to abortion, as established in Roe v. Wade, 410 U.S. 
113, 93 S .. Ct. 705 (1973), and subsequent Supreme Court 
cases. This case comes to us on appeal from the district 
court's grant of plaintiffs' motion for a preliminary injunc­
tion. 625 F. Supp. 1212 (N.D. Ill. 1985). Because we be­
lieve certain of the claims are moot, we vacate in part. 
~n m?st respects, however, we affirm the preliminary in­
Junction. 

I 
A. Statutory and Regulatory Provisions 

The statutory and regulatory scheme is somewhat com­
plex. Therefore, we set it out in some detail. Section 16(1) 
of the Medical Practice Act ("the MPA"), 111 Ill. Rev. 
Stat. 1 4433(1), allows for revocation or suspension of the 
license of any physician who performs an "elective abor­
ti~m" in any place other than a licensed Ambulatory Sur­
gical Treatment Center ("ASTC''), a hospital , or a facil­
ity run by the state or federal governments. 2 The Am-

2 Section lfi(l) of the Medical Practice Act reads, in pertinent 
part: 

The Department may revoke, suspend, place on probationary 
status, or take any other disciplinary action as t he Depart· 
ment may d~m ~roper with re~ to the license . . . ol any 
person . . . m this state to practice medicine . . . upon any 
of the following grounds: 

(1) Perfonnance of an elective abortion in any place . . . 
other than: 

.Ca) a facility licensed pursuant w the '1Ambulawry Sur­
gical Treatment Center Act" . . .; 

(Footnote eontinued on following page) 
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bulatory Surgical Treatment Cent.er Act, l ll 1h Ill. Rev. 
Stat. 11157-8.1, et seq. (the "ASTCA" or the "Act"), pro­
vides for the licensure of all ASTCs, which it defines as 
"any ... place ... devoted primarily to . . . the per­
formance of surgical procedures or any facility in which 
a medical or surgical procedure is ut ilized to terminate 
a pregnancy, irrespective of whether the facility is de­
voted primarily to this purpose .... " 11 l'h Ill. Rev. Stat. 
1 157-8.3(A). In addition, plaintiffs have challenged those 
sect.ions of the Health Facilities Providers Act, 111 lh Ill. 
Rev. Stat. 11 1151, et seq. (" HFPA"), which require any­
one seeking to open an ASTC to obtain a certificate of 
need for the facility from the Department of Public Health 
after a public hearing and 120-day review period. See 
11 l'h Ill . Rev. Stat. 11 1155-1160.3 

i continued 
(b) [a licensed hospital}; 
(c) an ambulatory surgical treatment center or hospi­

talization or care facility maintained by the State or any 
agency thereof ... ; 

(d) ambulatory surgical treatment centers, hospitaliza­
tion or care facilities maintained by the Federal Govern· 
ment, or 

(e) ambulatory surgical treatment centers, hospitaliza· 
tion or care facilities maintained by any university or col­
lege established under the laws of this State and supported 
principally by public funds raised by taxation. . . . 

3 _ Section 1158 of the Health Facilities Planning Act reads, in per· 
tment part: 

... When an application for a permit is initially reviewed by 
a reeogni.zed areawide health planning organization or lthe 
Department of Public Health) ... (they ) shall afford an op­
portunity for a public hearing within a reasonable t ime aft.er 
receipt of the complete application. . . . Such hearing shall be 
conducted in the area or community where the proposed proj­
ect ~s to occur, an~ shall be for the purpo~ of allowing the 
applicant and any interested person to present public testi· 
mony concerning the approval, denial, renewal or revocation 
of the permit. . . . The State Roan! shall promulgate reason· 
able rules and regulations governing the procedure and con· 
duct of such hean11g::i. 
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The bulk of plaintiffs' specific challenges, however, are 
directed at the ASTCA and the regulations promulgated 
thereunder, and their application, via the MP A, to phy­
sicians desiring to perform first and early second trimester 
abortions. Accordingly, we set forth the ASTCA and its 
accompanying regulations in some detail. 4 

The Act itself is largely procedural in operation and 
grants the Department of Public Health the authority to 
promulgate specific regulations governing ASTCs. 111 'h 
111. Rev. Stat. 1157-8.10. However, certain specific provi­
sions of the statute also prescribe requirements for ASTCs. 
Section 6.1 of the ASTCA requires any corporation oper· 
ating an ASTC devoted primarily to providing facilities 
for abortion to have on its board of directors a physician 
who is licensed to practice medicine in all of its branches 
and is actively engaged in the practice of medicine at the 
ASTC. Sections 157-8.5 and 8.6 generally provide for li­
censing with an initial fee of $500 and an annual renewal 
fee of $300. Additionally, those sections require that a 
licensed facility be under the supervision of one or more 
physicians and that at least one physician have admitting 
and surgical privileges at an Illinois hospital. Sections 
157-8.7a and 8.7b require statements regarding the owner­
ship of and financial condition of the facility. Section 
157-8.8 requires Department approval of construction of, 
alterations of, or additions to a facility. Section 157-8.9 
provides for quarterly inspections of facilities and provides 
for confidentiality of information received by the Depart­
ment. 

The remedial sections of the Act provide an array of 
enforcement mechanisms. Section 157-8.9a provides that 
a facility may be closed by administrative order if its con­
tinued operation ponstitutes an inuninent and serious men­
ace to the health or safety of the patients or if the 
operator thereof has been convicted of a violation of sec-

4 Selected regulations that are discussed in detail in our analysis 
infra in the text are set forth in an Appendix to this opiruon. 
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tion 157-8.12. Section 157-8.12 provides for a fine of 
$10,000 per day for operating a facility without a license 
or otherwise violating the Act. Section 157-8. 13 makes the 
operation of a facility in violation of the Act or regula­
tions a public nuisance subject to injunction. 

Section 157-8.15 provides, in broad terms, for severabil­
ity of the provisions of the Act. 

The general regulations under the ASTCA, found in 
Title 77 of the Illinois Administrative Code, are detailed 
and govern many aspects of an ASTC. 

For example, there are quite specific physical plant reg­
ulations which require: (1) a minimum l:lize of 250 sq. ft. 
or at least one procedure room (any additional ones must 
be no smaller than 120 sq. ft.) and a minimum of 80 sq. 
ft. for examinations rooms; (2) that an ASTC be "iden­
tifiably separate from other medical facilities and f unc­
tions"; (3) that a "control station" be located to allow 
visual surveillance of traffic enteri.ng the operating suite; 
(4) that facilities including a lounge, Jockers, separate toilets, 
and a space for changing clothes be provided for male and 
female personnel; (5) a separate janitorial closet for the 
surgical suite; (6) a "diagnostic facility" if pre-admission 
evaluation tests are to be performed; and (7) minimum 
corridor (5' or 8' depending on whether stretchers are to 
be used) and door (3' or 3'8") widths. § 205.1310-1390. 
Also, an elaborate air-conditioning, heating, and ventila· 
tion system to provide for specific filter efficiencies and 
airflow relationships between rooms is required. § 205.1540 
and Table A. 

The licensure regulation provides for a detailed appli­
cation including identification of the owners and operators 
of the facility, its location, a description and architectural 
plans, documentation of compliance with building and safe­
ty codes, a description of the services to be performed, 
and a list of all personnel and their qualifications. A new 
application is required for a change in ownership, loca­
tion of the facility, remodeling, or addition of services or 
programs. Notice to the Department must be given of any 
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change in t.he administrative staff, medical director, staff 
physicians, supervising nurse, addition or deletion of sur­
gical procedures, or change in any shareholder interest 
of five percent or more. § 205.120. 

Other general requirements include an organizational plan 
which is available for public information, a policies and 
procedures manual, and written persoMel policies including 
job descriptions. § 205.310. All facilities are required to 
have the following persoMel present during the operative 
and post-operative period for all patients: a physician, a 
registered professional nurse with post-graduate educa­
tion or experience in surgical nursing, and a person cer­
tified in "Basic Life Support" by the American Heart 
Association. Sections 205.320-40. Additionally, each facil ­
ity must have either a certified medical technician or a 
written agreement with a licensed laboratory to perform 
required laboratory procedures. § 205.350. A consulting 
committee must be established to develop standards of 
professional work and a physician must serve as the med­
ical director of the facility. § 250.230. 

With re~ard to equipment, all facilities are required to 
have momtoring equipment, suction apparatus, oxygen, 
and cardiac pulmonary resuscitation equipment. § 205.410. 
Additional written procedures are required to govern care, 
use, sterilization, storage and disposal of all materials, and 
to govern storage and use of all medications. Id. Addi­
tional written procedures are required for garbage and 
refuse removal, insect and rodent control, and mainte­
nance of heating, ventilation and utility serv.ice. § 205.420. 

Patient care ~ations include a requirement of a writ­
ten "emergency' procedure in case of fire, explosion, or 
"other non-patient medical emergency," and preparation 
to manage the emergencies normally associated with the 
surgical procedures performed. § 205.510. A "complete 
physical" is required and specified tests are required to 
be performed by a qualified laboratory technician for any 
procedures performed under general anesthesia, local an­
esthesia with sedation, or any pregnancy termination. A 
signed, written informed consent for any procedure is to 
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be maintained with the patient's clinical records. § 005.520. 
All removed tissues are to be examined by a consulting 
pathologist. § 205.530. 

Post-operative care regulations provide that any patient 
who has had general anesthesia, local anesthesia with seda­
tion, or pregnancy termination is required to be observed 
for a period of time sufficient to detect any immediate 
post-operative complications, and that no patient be re­
quired to leave in less than one hour. § 205.540. Addi­
tionally, written documentation is required of a transfer 
agreement with a licensed hospital within fifteen minutes 
of the facility, or that the medical director of the ASTC 
(or each staff physician of the ASTC) has admitting priv­
ileges at such a hospital. § 205.540. 

Detailed clinical records are also required to be main­
tained. § 205.610. Additionally, facil ities are required to 
make annual statistical reports that include the number 
and type of procedures performed, the number and type 
of complications reported, the number of patients requir­
ing transfer to a hospital due to complications, the number 
of patients returning for follow-up, and the number of 
deaths. 

The regulations also have an abortion-specific subpart 
which requires: (1) at least one registered professional 
nurse with post-graduate education or experience in ob­
stetrical or gynecologicaJ nursing, section 205. 720; (2) test­
ing and reporting of the results to the patient of blood 
Rh factor and diagnosis of pregnancy, section 205. 730(a); 
and (3) counseling by someone specifically trained to give 
it and who has no financial interest in the patient's deci­
sion, which counseling must include a discussion of alter· 
natives, description of the procedure to be perfonned, and 
an explanation of risks and possible complications, section 
205.730(b). Contraceptive information may be provided 
post-operatively, and shall be provided if desired by the 
patient. Id. Counseling must take place in a room separate 
from the procedure room, and a record of the counseling 
given is to be included in the patient's clinical record. Id. 

I 

I 
I 
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The subpart contains its own reporting requirement which 
requires monthly reporting of each procedure "on forms 
provided by [the Department]." Additionally, the regula· 
tions prohibit an ASTC from performing abortions on pa· 
tients with a gestational age exceeding twelve weeks. 
§ 205.740. 

B. Enforcement Policies 
Not all of the provisions of challenged statutes and reg­

ulations are being enforced. Since 1981, the Act and regu­
lations have been applied only to facilities which are pri­
marily devoted to the performance of surgical procedures 
{including abortions). This enforcement policy w3:> adopted 
in response to Village of Oak Laum v. Marcoun.tz, 86 Ill. 
2d 406, 427 N.E.2d 36 (1981), which refused to enforce, 
in a criminal proceeding, that portion of a local ordinance 
which incorporated the ASTCA definition of an ASTC 
which covered " any facility where a medical or surgical 
procedure is performed for the termination of pregnancy, 
regardless of whether the facility is primarily devoted to 
that purpose." The defendants .also contend t~t the M~A's 
revocation or suspension sanction for perfomung abortions 
outside an ASTC is similarly not being enforced, but the 
evidence on this point is equivocal. 

The defendants also contend that the prohibition on per­
formance of second trimester abortions in ASTCs is not 
being enforced because it was considered enjoined by the 
order in Paula Poe v. IDPH, No. 78-C-4126 (N.D. Ill. 
1982). In that case, enforcement of section 4 of the Illin~is 
Abortion Law of 1975, 38 Ill. Rev. Stat. § 81-24, which 
required all second t~mester abortions to ~ ~rformed 
in a hospital, along with "any related regulation was ~n­
joined pending qecis~on of three ~up~em~ Court ~s In­
volving a second tnmester hospitalization reqwrement. 
Akron v. Akron Center for Reprod'IU!tive Health, Inc., 462 
U.S. 416, 103 S. Ct. 2481 (1983); Planned Parenthood As­
sociation, Inc. v. Ashcroft, 462 U.S. 476, 103 S. Ct. 2517 
(1983); and Simopoulos v. Virginia, 462 U.S. 506, 103 S. 
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Ct. 2532 (1983). An internal memorandum of the Depart­
ment of Public Health following the decisions in those 
cases opined that they confirmed the unconstitutionality 
of the second trimester hospitalization requirement in the 
Illinois statutes and regulations. See Deft. Ex. 4. Repre­
sentatives of the defendants testified at trial that the re­
quirement is not currently being enforced for this reason. 

Defendants also contend that section IO of the Illinois 
Abortion Law of 1975, an abortion-specific reporting re­
quirement, was enjoined by Judge Kocoras in Charles v. 
Carey, 679 F. Supp. 464 (N.D. Ill. 1983), affd in -part, 
rev'd in -part on other grounds Charles v. Daley, 749 F.2d 
452 (7th Cir. 1984) (Charles 11), appeal dismissed 8'Ub 
1Wm. Diamond v. Charles, 106 S. Ct. 1697 (1986), and that 
the abortion-specific reporting requirement in the ASTC 
regulations has not been enforced since that time. 

These non-enforcement policies are not publicly stated, 
but persons who inquire of the various enforcement agen­
cies are informed of them. 

C. Individual Plaintiff Dr. Ragsdale 
The individual plaintiff physician was required to relo­

cate his practice, the Northern Illinois Women's Center 
("the NIWC"), which is the only facility of its kind (that 
is, a non-hospital clinic) offering abortion services in a 
large area of northwestern Illinois because his landlord 
refused to renew his lease. The facility which he had been 
operating was not in full compliance with the ASTCA reg­
ulations, but was nonetheless licensed as "substantially 
complying" with them. When he sought another location, 
he had to go through the certificate-of -need proceedings. 
The required public hearing on the application degenerated 
into a shouting match between "pro-choice" and "pro-life" 
members of the public, after which the doctor's prospec­
tive landlord withdrew his lease commitment. In addition, 
officials charged with enforcing the regulations told him 
that they would require " considerably more substantial 
compliance" than had been the case with his prior facili-

i 
l 

I 
I 

~ -
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t:yr particularly with respect_~ the arc~~tectural requi.re­
ments. The cost of either bwlding a facihty or renovatmg 
ane to comply with the regulations was estimated by the 
plaintiff at between $25.21 and $47.66 per patient. Because 
ef his inability to find a location that can be renovated 
to- comply with the ASTCA, particularly the ~tructural 
and physical plant requirements of the regulations, at a 
reasonable cost, Dr. Ragsdale will close the NIWC unless 
the statute is enjoined. 

D.. Individual Plaintiff Margaret Moe 
Margaret Moe is a registered nurse who cui:en.Uy op­

erates two medical facilities in the State of Illm~1s. The 
facilities offer family planning education an~ medical care 
that includes the prescription of contraceptives, prenatal 
care, and delivery assistance for pregnant women. ~er 
clinics receive approximately sixty request:S for ab?rtions 
each week. She would like to off er abortion services at 
her clinics, and she has on staff physicians who are ~om­
petently trained and willing to perf o~ such abortions. 
However her facilities do not comply with the structur.U 
requirem~nts of the Act ~nd regula~i~n~ and cannot be 
renovated to so comply without prohibitive cost. Accord· 
ingly, she does not off er such services. 

II 
We first consider whether certain of plaintiffs' challenges 

have been mooted by the State's non-publicized policy of 
non-enforcement. & It is well established ~hat. vol~ntary 
cessation of putat ively illegal conduct ordinanly will not 

5 We note that the defendants did not argue that portions of the 
case were moot u11til their reply brief, arguing in their .ini~ial brief 
only that the non-enforcement policy meant that the plaintiff's were 
not being irreparably harmed by the sta~utory schem~. ~o~e~he­
less, as we are under a duty to detenrune our «;1wn JUrisdict1on, 
we must consider the question of mootness even if no party prop­
er\y raises it. 
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moot a controversy and prevent its adjudication by a fed­
eral court. City of Mesquite ·v. A laddin's Castle, Inc., 455 
U.S. 283, 289 & n.10, 102 S. Ct. 1070, 1074 & n.10 (1982); 
County of Los Angeles v. Davis, 440 U.S: 625, 631, 99 
S. Ct. 1379, 1383 (1979); United States v. WT. Grant Co., 
345 U.S. 629, 632·33, 73 S. Ct. 894, 897 (1953); see aiso 
Charles v. Daley, 749 F.2d 452, 456·58 (7th Cir. 1984) 
(Charles II), aweal dismissed sub nom., Diamond v. 
Charles, 106 S. Ct. 1697 (1986). However, such cessation 
does render a controversy moot where there is no reason· 
able expectation that the putatively illegal conduct will 
be repeated, and there are no remaining effects of the 
alleged violation. Davis, 440 U.S. at 631, 99 S. Ct. at 1383; 
W.T. Grant, 345 U.S. at 633, 73 S. Ct. at 897. Defendants 
bear a heavy burden of persuading the court that a con· 
troversy is moot. United States v. Phosphate Export A s­
sociatU>n, Inc., 393 U.S. 199, 203, 89 S. Ct. 361, 364 (1968); 
W. T. Grant, 345 U.S. at 633, 73 S. Ct. at 897; Charles 
II, 749 F.2d at 457; Sanchez v. Edgar, 710 F.2d 1292, 
1294-95 (7th Cir. 1983). 

We note additionally that cessation of the allegedly il­
legal conduct by government officials has been treated 
with more solicitude by the courts than similar action by 
private parties. According to one commentator, such self­
correction provides a secure foundation for a dismissal 
based on mootness so long as it appears genuine. See 13A 
Wright, Miller & Kane Federal Practice and Procedure 
§ 3533. 7, at 353 (2d ed. 1984). 

A. 
We believe that application of these general principles 

to the present circumstances mandates a conclusion that 
plaintiffs' challenge to the second trimester hospitaliza­
tion requirement is moot. As we have noted above, the 
defendants have conceded, at least since 1983, that this 
requirement is unconstitutional under governing Supreme 
Court decisions and is therefore not enforced. Plaintiffs 
have not attempted to counter the defendants' showing 

l 
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on this point, nor do we believe they could. The individual 
plaintiff Dr. Ragsdale testified that he was informed by 
a State inspector that the hospitalization requirement was 
not being enforced and that after that time he ~egan. ~r­
fonning early second trimester abortions at his fac1hty. 

Analogous assurances of discontinuance of the challenged 
conduct have been held to render challenges moot in other 
cases. For example, in McRary v. Polythress, 638 F .2d 
1308 (5th Cir.), cert. den~d. 454 U.S. 865, 102 S. Ct. 325 
(1981), election officials conceded that. they had erred ~Y 
attemptinK to compel a political candidate to ~le certam 
financial disclosure reports and wrote the candidate aban­
doning their request for such reports. This, according to 
the court mooted the challenge to the officials' action 
because .: Appellant 'has presented no ~vi~ence _creating 
a reasonable expectation that the [ComnllSSlon] will repeat 
its purportedly unauthorized actions in subsequent elec· 
tions. Appellant's conclusory assertions that the actions 
are capable of repetition are not sufficient. . . . . ' ". Id. 
at 1310 & n.l (quoting Illinois St.ate Board of Elections 
v. Socialist Workers Part.y, 440 U.S. 173, 187, 99 S . . Ct. 
983, 992 (1979). In Northern Virginia Women's Medical 
Center v. Balch, 617 F.2d 1045 (4th Cir. 1980), an even 
more questionable assurance of discontinuance was held 
to moot the controversy. There, a local prosecuting at­
torney's policy of not enforcing a state trespass statute 
against anti-abortion protestors. who. u!11awfully entered 
and bloeked access to an abortion chmc was challenged 
as a denial of Equal Protection. The court held that the 
prosecutor's assertion at oral argument that th~ non­
enforcement policy had been .abandoned, coupled ~th the 
fact that prosecutions had m fact occurred dunng the 
pendency of the. litigation, rendered the chall~nge moo~. 
According to the court, "[s)ince the good faith of thIB 
representation is not . questioned, we conclude that the 
controversy between the Cente~ 3!1d the ~ommonwealth 
attorney is now moot and that it is not hkely to be re­
vived." Id. at 1049. 
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We believe that the defendants' now public policy of 
non-enforcement of the hospitalization requirement, par· 
ticularly in view of the reasons therefor (i.e., that enforce­
ment lli barred by clear Supreme Court precedent), moots 
any challenge to that requirement. While we share plain­
tiffs' concern that the State has not acted to remove or 
amend the statute and regulations, we know of no author­
ity by which we can require it to do so. The most we 
could do, and all plaintiffs request of us, is to enjoin their 
enforcement. Federal courts do not, as a rule, enjoin con­
duct which has been discontinued with no real prospect 
that it will be repeated. Accordingly, the challenge to the 
second trimester hospitalization requirement should have 
been dismissed. Therefore we vacate the portion of the 
injunction that pertains to it. 

B. 
However, we do not believe that the challenge to the 

reporting requirement of the ASTCA a.nd regulations is 
moot. Although defendants testified that this requirement 
is no longer being enforced in light of Charles v. Carey, 
579 F. Supp. 464 (N.D. Ill. 1983), we have reviewed that 
decision and cannot find anything in it which remotely 
supports the conclusion that the requirement under chal­
lenge here was enjoined. The only reporting requirement 
addressed by that decision was section 1 l(d) of the Illinois 
Abortion Act, which required the reporting to the Depart­
ment of the name of any patient diagnosed as having com­
plications from abortion. The more general requirements 
here are quite different. Unlike its representations of non­
enforcement of the other sections, the State produced no 
pre..existing documentation of the policy. We share the 
district court's concern that the State's position on this 
provision is asserted only in this litigation. 

c. 
The challenge to the application of the ASTCA and reg­

ulations to first trimester abortions is similarly not moot. 
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While the requirement is apparently no longer applied to 
the "occasional" abortion provider, the State continues to 
maintain that it is free to apply the ASTCA to abortion 
providers whose practice is "primarily devoted to" per­
fonning surgery, even if that "surgery" consists exclusive­
ly of first trimester abortions. This is in fact the situation 
facing at least one of the named plaintiffs, Dr. Ragsdale. 

Additionally, the evidence regarding the suspension/ rev­
ocation sanction in the MP A was, as we have noted, am­
biguous. A representative of the Department merely tes­
tified that any complaint regarding this provision would 
be "examined by the General Counsel's office for a deter­
mination of whether there would be any enforcement ac­
tion taken pursuant to that section." He additionally tes­
tified that "to the best of [his] knowledge,, the Depart­
ment would not enforce the section. While we admit that 
it would be anomalous for the Department to take the 
position that "occasional" abortion providers need not be 
licensed but that performance of such abortions could sub­
ject the physicians to revocation of their licenses to prac­
tice medicine, the Department's position is sufficiently 
murky and the sanctions sufficiently severe, that we be­
lieve a live controvery exists regarding this requirement. 
Doctors should not have to risk loss of their professional 
licenses to explore the contours of the asserted non­
enforcement position. 

Ill 
On the merits,8 we must consider whether the require­

ments of the statutory and regulatory scheme violate the 

I On appeal, vanous of the defendants and amici contend that 
the distn ct court. did not properly weigh various of the factors 
which are normally conaidered in issuing a preliminary injunction. 
We note that the presentation of the case below focused almost 
exclusively on the constitutionality vel ·1~t of the statutory ~~me 
or its component parts. No'!e of the ~1es argu~ the trad1.tio~al 
factors governing the grantmg of prebmmary rehef to the distnct 

(Footnote continued on fol.lowing page) 
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right to privacy (and to abortion) as established in Roe 
v. Wade, 410 U.S. 113, 93 S. Ct. 710 (1973), and its prog­
eny. In Roe, the Court first set out the now familiar "tri­
mester" approach: 

(a) For the stage prior to approximately the end 
of the first trimester, the abortion decision and its 
effectuation must be left to the medical judgment of 
the pregnant woman's attending physician. 

(h) For the stage subsequent to approximately the 
end of the first trimester, the State, in promoting 
its interest in the health of the mother, may, if it 
chooses, regulate the abortion procedure in ways that 
are reasonably related to maternal health. 

(c) For the stage subsequent to viability, the State 
in promoting its interest in the potentiality of human 
life may, if it chooses, regulate, and even proscribe 
abortion except where it is necessary, in appropriate 
medical judgment, for the preservation of the life or 
health of the mother. 

410 U.S. at 164-65, 93 S. Ct. at 732. 
In elaborating on this approach, the Court noted that 

the State's interest in the health of the mother becomes 
compelling: 

1 continued 
court. Although no doubt its task was made more difficult by the 
lack of assistance from the parties, the district court undertook 
a thorough examination of those traditional factors, i.e., the lack 
of an adequate remedy at law, irreparable hann, balance of hann.s, 
likelihood of success on the merits, and the public interest. We 
confine our discussion to the likelihood of success on the merits, 
that is, the governing legal standards and their relationship to the 
facts found below for two related reasons. First, the balancing of 
the other factors is typically reviewed on an "abuse of discretion 
standard" and we see no abuse, and second, we find insufficient 
merit to any of the defendants' or the amicus' belated assertions 
that this or that factor was given insufficient weight to add to 
this already lengthy opinion. 

---------------....J~ . ... 
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in the light of present medical knowledge, . .. at ap­
proximately the end of t he first trimester. This is so 
because of the now-established medical fact, ... that 
until the end of the first trimester mortality in abor­
tion may be le~ than mortality in normal childbirth. 
It follows that, from and after this point, a State may 
regulate t he abortion procedure to the extent that 
the regulation reasonably relates to the preservation 
and protection of maternal health. Examples of per­
missible state regulation in this area are requirements 
as to the qualifications of the person who is to per­
form the abortion; as to the licensure of that person; 
as to the facility in which the procedure is to be per­
formed, that is, whether it must be a hospital or may 
be a clinic or some other place of less-than-hospital 
status; as to the licensing of the facility; and the like. 

This means, on the other hand, that, for the period 
of pregnancy prior to this "compelling" point, the at­
tending physician, in consultation with his patient, is 
free to determine, without regulation by the State, 
that, in his medical judgment, the patient's pregnancy 
should be tenninated. If that decision is reached, the 
judgment may be effectuated by an abortion free of 
interference by the State. 

Id. at 163, 93 S. Ct. at 731-32. 

Since Roe, the Court, along with the lower federal 
courts, has on numerous occasions clarified the constitu­
tional standards which apply to regulations aimed at both 
first and second trimester abortions. Few restrictions on 
first trimester abortions have been upheld. For example, 
the Court upbeld a requirement that all abortions be per­
formed by a licensed physician. Connecticut v. Menillo, 
42.3 U.S. 9, 96 S. Ct. J 70 (1975) (per curiam). This require­
ment, apart from being endorsed in dictum in Roe, was 
upheld because "the State retains an interest in ensur­
ing the validity of Roe's factual assumption that 'the first 
trimester abortion [is) as safe for a woman as normal 
childbirth at term,' an assumption that ' holds true only 
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if the abortion is ~:forn:ied b.y medically competent per­
sonnel under cond1t10ns msunng the maximum safety of 
the woman.' " Akron v. Akron Center for Reproductive 
Health, Inc., 462 U.S. 416, 430 n.12, 103 S. Ct. 2481, 2492 
n.12 (quoting Menillo, 423 U.S. at 11, 96 S. Ct. at 171). 

Lik~wi~e, the. Court ~pheld a state-required pathology 
~xammat1on which required tissues removed by abortion, 
bke al~ other removed tissues, to be examined by a pa­
thologist. Planned Parenthood Association, Inc. v. Ash­
croft, 462 U.S. 476, 103 S. Ct. 2517 (1983). This was be­
cause such an examination was considered "absolutely 
!1ecessary" from a medical standpoint and " 'abnormalities 
m th~,,t1ssue may warn of serious, possibly fatal disor­
ders. Id. at ~7-89, 103. S. Ct. at 2523-24. According to 
t~e Court, certain regulations of even first trimester abor­
tions that " 'have no significant impact on the woman's 
e~er~ise of her .rig~t [to have an abortion] may be per­
n:uss1~l~ where Justified by important state health objec­
tives. Id. at 489-90, 103 S. Ct. at 2524 (quoting Akron, 
462 U.S. at 430, 103 S. Ct. at 2492-93 (alterations by the 
Court)). 

The quoted language clearly indicate~ that where first 
trimester abortions are involved, not only ~ust the im­
pact of the challenged regulation be insignificant in tenns 
of the woman's exercise of her right, but also that the 
regu.lation must be "justified by important state health 
objectives." This is consistent with our own case law to 
the effect that once such regulations are shown to have 
more than a de minimus impact on the abortion decision, 
~he government must show a compelling basis for the law, 
i.e., that the burden is not undue or wtjustifiable. Charles 
v. Carey, 627 F.2d 772, 777 (7th Cir. 1980) (Charles /), 
on remand, 579 F. Supp. 464 (N.D. Ill. 1983).1 

7 Appellants make much of lhe fact that the district court oon­
nec~ the .t":? ~of the Char~ ! dictum with "and" rather 
than that IS, claiming that the distnct court. thus applied an im­
proper standard. See 625 F.2d at 1230. This claim is meritless. 

(Footnote continued on following page) 

I 
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Appellants contend that the district court's application 
of a "medical necessity" standard was error. We disagree. 
First, we believe that a "medical necessity" standard, at 
least as the term was used in the testimony below, is en­
tirely consonant with the standards to be applied to reg­
ulations regarding first trimester abortions. See Akron, 
462 U.S. at 430, 103 S. Ct. at 2492-93 (such restrictions 
must be "justified by important state health objectives"); 
Ashcroft, 462 U.S. at 487, 103 S. Ct. at 2523 (pathology 
examination requirement upheld because "absolutely nec­
essary" from a medical standpoint). Additionally, it is clear 
from a review of the transcript that when the experts 
below testified that a requirement was not "medically nec­
essary," they meant by that term that it had no rc•J rela­
tionship to safety or health. See, e.g., R. Vol. I at 112 
(testimony of Dr. Ragsdale) (certain provisions not medi­
cally necessary because without "any real relationship to 
the particular circumstances" of physician performing 
abortions). According to the testimony, the minimum size 
requirements for examination rooms, procedure rooms, 
recovery rooms, corridors and doors, for example, not only 
were not " medicaHy necessary," but do not enhance the 
safety of the abortion procedure "in any way" or did not 
have "any medical justification." R. Vol. I at 263-72 (tes­
timony of Dr. Hern); see also R. Vol. I at 154 (testimony 
of Dr. Ragsdale) Oarge procedure roQm "not only medical­
ly unnecessary but medically poor"). The district court 
f owid, with full support from the record, that the physical 
plant requirements of the regulations required ASTCs to 

7 continued 
Charla I in fact reiterated the standard enunciated by the Su­
preme Court, that the state must justify its regulation with a com· 
pelling interest and show th.at the regulation is nam>wly drawn 
to express only th.at interest. See~ F.2d at 776-78. Scrutiny of 
such laws always involves two quest.ions: (1) how important the 
asserted state interest is, and (2) how welJ the regulation is drawn 
to achieve only that interest. Charles I did not intend to su~est 
that the second inquiry was unnecessary, and appellants' reliance 
on it for that purpose is misplaced. · 

App. 19 

be "the functional equivalent of small hospitals," 625 F. 
Supp. at 1216, and that these requirements "may be medi­
cally detrimental." Id. at 1230 n.23. 

We note as well that the question whether some or all 
of the requirements of the statute and regulations could 
be constitutionally applied to early second trimester abor­
tions is a more nettlesome one, but it is a question which 
we need not decide. 8 The statute and regulations do not 

8 A number of the regulations involved may well pass muster 
under the less stringent standard of review applied to state regula· 
tion of se<:ond trimester abortions. That standard allows the state 
lo regulate second trimester abortions to the extent that the reg­
ulation "reasonably relates to the preservation and proteetion of 
maternal health," but it may not "adopt abortion regulations that 
depart from accepted medical practice." Akron, 462 U.S. at 430-31, 
103 S. Ct. at 2493. The experts who testified at hearing described 
many of t he requirements as "consistent with accepted medical 
practice." While it is true, as the district court found, that "(t}his 
is not equivalent to a showing of medical necessity," such a show­
ing is not required for regulations which apply only to the second 
trimester. 

We note that the Supreme Court. stated in Roe that the state's 
interest in maternal health during the second trimester extends 
to " the facility in which the procedure is to be performed, that 
is, whether it must be a hospital or may be a clinic of some other 
place of less-than-hospital status; as to the licensing facility; and 
the like." 410 U.S. at 163, 00 S. Ct. at 732. Further, in Si1TU>pO'Ul.os 
v. Virginia, 462 U.S. 506, 103 S. Ct. 2532 (1983), the Court re­
jected an attack on a criminal conviction, upholding against a 
charge of facial invalidity a statute requiring all second trimester 
abort.ions to be performed in a " hospital," where that term was 
defined to include faciJities which were not full -fledged acute care 
hospitals. Thus, it appears that at least some licern!ing of facilities 
performing second tnmester abortions would be permissible. How­
ever, we caution that the Court in Simopoulos specifically noted 
that "(w}e need not consider whether Virginia's regulations are 
constitutional in eve.ry particular .. . . f A!ppelJant has not at.tacked 
them as being insufficiently related to the State's interest in pro­
tecting health." Id. at 513, 103 S. Ct. at 2539. Also, Simopoulos, 
unlike the present case, involved a late second trimester abort.ion 
performed us ing the saJine instillation method. 

(Footnote continued on following page) 
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distinguish between the two. Indeed, as written, due to 
the (now unenforced) second trimester hospitalization re­
quirement, they originally applied only to first trimester 
abortions. Accordingly, as we have in other cases, we ap­
ply the legal standards applicable to restrictions on first 
trimester abortions. See Charles I, 627 F .2d at 782; 
Friendship Medical Center, Ud. v. Chicago Board of 
Health, 505 F.2d 1141, 1149 (7th Cir. 1974), cert. denied, 
420 U.S. 955, 95 S. Ct. 1438 (1976). We are simply not 
at liberty to insert the words "except with regard to first 
trimester abortions" into either the statute or the regula­
tions. To do so would result in a scheme with little re­
semblance to that enacted by the Illinois legislature or 
the Department of Public Health. See Thurnburgh v. 

• cantinued 
Much of the testimony below was to the effect that the require­

ments of the regulations bore little relationship to safe perfonnance 
of early second trimester abortions as well as first trimester abor­
tions. Th.is . should come as little surprise, since the medical pro· 
cedures utilized are quite similar if not identical. We remind the 
State of the Supreme Court's admonition in Akron that: 

[l)f it appears that during a substantial portion of the seeond 
trimester the State's regulation "depart{s] from accepted 
medical practice," supra, at 2493, the regulation may not be 
upheld 811Dply because it may be reasonable for the remain­
ing portion of the trimester. Rather, the State is obligated to 
make a reasonable effort to limit the effect of its regulations 
to the period in the trimester during which its health interest 
will be furthered. 

462 U.S. at 434, 100 S. Ct. at 2495. 
Thus, while the trimester approach remains the applicable lepl 

framework for we~g the competing interests involved in the 
abortion ~n, 1t does not necessarily follow that all state 
regulations of abortion which are keyed to it are reasonable. In· 
stead, the state should endeavor to draw its regulations designed 
to further maternal health in medically relevant terms (for exam· 
pie, certain of the requirements of the statute involved here may 
well make sense for late second trimester abortions which are per· 
formed under a general anesthetic, but not for simple "dilation 
and evaculation" abortions performed early in the second tri· 
meeter). 

App. 21 

American College of Obst.etricians 106 S. Ct. 2169 2181 
(1986). , , 

Def endll:~~ sugg~st t~at, because the regulations apply 
to ~l fac1ht1es priman.ly devoted to surgery, we must 
r~v1ew them un~er a diff er.ent standard than if they had 
singled out abortions. We disagree. Defendants have cited 
us to no cases, and we have found none, which would jus­
tify such a distinction. In fact, Friendship suggests albeit 
in dict1fm, exactly the opposite. 505 f .... 2d at 1153-M; see 
also Birth Control Centers, Inc. v. Reizen, 743 F.2d 352, 
361·62 (6th Cir. 1984) {applying strict scrutiny notwith­
standing general applicability of regulations). 

We adhere to the statement in Friendship for several 
reasons. First, we cannot ignore the fact that the ASTCA 
was enacted primarily with abortion clinics in mind and 
only applied to outpatient surgical clinics generally in an 
effort to save the statute from unconstitutionality. See Pf. 
Ex. 22-24 (minutes of ASTC Licensing Board meetings). 
Sec~mdly, the State cannot, merely by applying the ex­
pedient and conclusory label "surgery" to a medical pro­
cedure, apply requirements which would be necessary to 
major surgical procedures in the abortion context where 
they would be wholly inappropriate. It is as much a vice 
to treat abortion similarly to dissimilar procedures as it 
is to treat it differently from analogous procedures. In 
either case, imposition of burdensome requirements which 
are completely unnecessary to the performance of safe 
~bortions is attempted. A prime example of this problem 
is the fact that many of the physical plant requirements 
of the regulations are designed with procedures to be per­
formed under general anesthesia in mind, although the 
testimony in this case clearly established that first and 
early second trimester abortions of the type at issue here 
are not usually performed using such anesthesia and that, 
in fact, the use of a general anesthetic increases the risk 
of death and major complications from such procedures. 

With the standards enunciated above in mind, we now 
tum to evaluation of the constitutionality of the challenged 
statutes and regulations. 
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IV 
A. 

The State initially contends that the plaintiffs have not 
met their threshold· burden of showing an impact on the 
abortion decision. We must rejed this contention. The 
district court found that the regulations at issue do sub· 
stantially burden the effectuation of the decision to have 
an abortion. Specifically, the lower court found that the 
regulations raised the cost of abortions, by $25-$40 for 
abortions performed at Dr. Ragsdale's clinic, and, more 
importantly, that they would limit the availability of abor· 
tions in that, unless the regulations were enjoined, the 
clinic would close for lack of a suitable location that could 
be renovated to comply with them. 9 Additionally, the dis­
trict court found that the regulations prevented individual 
plaintiff Moe from offering abortion services at her clinic 
because the cost of compliance was prohibitive. We can­
not say these findings are clearly erroneous. 

Dr. Ragsdale testified that he estimated compliance with 
the regulations would entail a per-patient cost of between 
$25 and $40. 10 While the defendants point out, correctly, 

• The Americans United for Life ~ Defense Fund, as amicus 
curiae, contends that, because individual plaintitJ Dr. Ragsdale 
would have had to relocate his clinic regard.less of the regulations 
(due to an ostensibly unrelated business decision of his landlord), 
plaintiffs have presented no direct irtjury flowing from the chal­
lenged government conduct. However, this argument misses the 
critical point that the regulations make difficult, if not impossible, 
the relocation of an existing abortion practice or the commence­
ment of a new one. As sucli, we have little doubt that plaintiffs 
have established a sufficient injury both to satisfy Article Ill and 
to warrant the grant of injunctive relief. 
to Defendants place considerable emphasis on the allegedly erro­
neous admission of Dr. Ragsdale's handwritten cost estimates. We 
need not decide whether these constituted inadmissible hearsay, 
however, because Dr. Ragsdale testified at length, and without 
objection, to the substance of the estimates .. Tlierefore, the ad­
mission of the written estimates the~lves, if error, was surely 
harmless. 

• 
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that this is not a great deal more than the cost of the 
pathology examination upheld in Ashcroft they seem to 
have missed the import of that case. The' Court did not 
hold that the impact was so small that the state was not 
required to just~ it at aJL It merely held that, during 
even .the first tnmester, ~equirements having an insignifi­
cant impact on the abortion decision were constitutional 
"where justified by important State health objectives." 
Thus, _the_ regulations at issue here, which have a greatR:r 
financial impact than that in A shcroft, must be justified 
by at least similar state interests. 

Ad~tionally_, although the financial per-patient cost of 
compliance might not seem overwhelming, it is not the 
only burden which must be considered. The lack of avail­
ability of abortions caused by the up-front cost and dif­
ficulty of_ obtaining a complying facility is at least as real 
a_nd possibly more burdensome to women seeking ahor­
tioi:is. Furthennor~, there was testimony of the psycho­
logical b~!ls which ~oul~ resul.t. from having to undergo 
an abortion m a hosp1tal-hke fac1hty when the more psy­
chologically comforting setting of a doctor's office would 
serve just as well from a medical standpoint. We cannot 
say that these burdens are "de minimus." Cf Charles 
I, 627 F.2d at 777 ("direct interference" is shown where 
impa~t _is not de ~inimus or where regulation imposes 
restnctJo~s "~hat did ~ot already exist"). The ref ore, they 
must be justified by important state health objectives. 

B. 
The first facet of the scheme we consider is the require­

ment that facilities perf onning first trimester abortions 
be licensed a~ all. While this may not seem a particularly 
onerous reqwrement, we note Supreme Court precedent 
s~gg:ests_ only that a lic~nsing requirement may be per­
rruss1ble m the seeond tnmester. The Court stated in Roe 
that t~e state's interest in maternal health during the sec­
ond tn'!lester extends to "the fa~ility in which the pro­
cedure is to be performed, that 1s, whether it must be 
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a hospital or may be a clinic of some other plac~ _of less­
than-hosoital status; as to the licensing of the fac1hty; and 
the like.;' 410 U.S. at 163, 93 S. Ct. at 732. By contrast, 
the Court stated that during the first trimester "~he at· 
tending physici~, in consultati~n with his patient, is fr~e 
to determine without regulation by the State, that, m 
his medical j~dgment, t~e ~atient's pre~cy should be 
terminated. If that decision 18 reached, the Judgment may 
be eff ectutated by an abortion free from intn"f erence by 
the State." Id. (emphasis added). 

While we realize that the last quoted sta~~ent has 
been qualified by the Court in subsequent dec1s~o~ (that 
is where the "interference" does not have a significant 
m;pact and furthers important state health concerns), we 
nonetheless believe it retains force here. Thus, we ~e 
persuaded in this case ~h.a~ the _Sta~ may not reqwre 
separate licensure of facihttes pnmarily devoted to per-
f onning abortions. 

A primary factor which persuades us is that th~ State 
has in no way shown that performance of first t~ester 
abortions in physi~s' offices rat~er than heavily regu­
lated ASTCs in any way undennmes ~e safety of the 
operation. We further note that Akron itself seems to re­
ject such an argument. 462 U.~. at 429 n.11. The State 
in fact basically concedes that it can!1ot l?reven_t doctors 
from performing at least some abortions m their offices. 

To the extent that there is any basis for distinguis~ng 
between a doctor who occasionally performs an abortion 
in his office and one whose practice is primarily devoted 
to such procedures, the regulations appear to .run coi:itrary 
to sound h~h policy. All of the expert testimony m the 
record is in agreement that ~he physician who ~rforms 
many abortions in general will have more expertJSe and 
therefore a better safety record. The State's. ~ttempt to 
regulate experienced, and theref~re safer! physicians, more 
heavily than the occasional abortion provtder thus appeai:s. 
as the district court noted, to lack even a reasonable basis. 
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We _realize that the Sixth Circuit upheld a similar gen­
eral licensing requirement illl Rei.zen. However in doing 
so, the court did not address a challenge b~d on the 
con~titutional right to abortion, but rather an Equal Pro­
~tion chall~nge based upon the physician's right to prac­
tice. Accordingly , the court applied a highly deferential 
"rational basis" standard of review. 743 F.2d at 358-59. 
As we have already held, such a standard of review is 
no~ appropriate in this case. Additionally, none of the 
evidence of the type mentioned above was apparently 
present in Reizen. There, the district court found that a 
private physician was more likely to have direct control 
over staff and procedures, but that the absence of this 
control might characterize a ''clinic." Such findings are 
absent in this ease. 

Purely as a matter of the plain language of the statutory 
and regulatory_ scheme, once t~e licensing requirement 
falls, the remainder of the requirements fall with it (or 
more properly, are inapplicable). The specific substantiv~ 
requirements are not Oeaving aside the unenforced re­
quirement that all abortions must be performed in an 
ASTC) applicable to abortions, per se, but rather to 
~s. In t~ alternative, however, we analyre those spe­
cific substantive aspects of the regulations focused on at 
trial which render the scheme unconstitutional as a whole. u 

1 ~ We do not. decide whe~her p~cular provis.ion::; of the regula­
tions not spee!ficalJy mentioned m the text would, standing alone, 
~ co~t1tut1onal muster. In particular, the pathology examina­
t ion reqwre~ by the general regulations seems nearly identical to 
that upheld m Ashcroft. Also the reporting requirement does not 
appear particularly onerous, nor does it appear calculated to raise 
the fear of h~m~nt by physici~s and patients by raising the 
spectre of J?Ubhc dJSClosure. Section 205.760 of the regulations 
~ly reqwres a report of each procedure performed in an ASTC 
Wlthm ten days, and that such reports be made in such a manner 
and at such time so as not to avoid accurate reporting of com· 
plications. If complications become known to the ASTC it is re­
quired to submit a supplement.aJ report. Section 205.620 a non· 
abortion-specific reporting requirement, merely requires ,..;porting 

(Footnote continued un following page) 
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c. 
The abortion-specific subpart of the regulations is of par· 

ticular concern.. Many of the requirements set forth in that 
subpart seem clearly contrary to either prior Supreme 

11 continued 
of the number and type of procedures performed, the number and 
type of complications reported, the number of patients requiring 
transfer to hospitals, the number of patients returning for follow­
up, and the number of deaths. These requirements appear to be 
consistent with Planned Parentkood Auoci.ation. Inc. 11. Dan/c:rrth, 
42.8 U.S. 52, 79-81, 96 S. CL 2831, 2846-47 (1976). The requirements 
are considerably less stringent than those previously enjoined. In 
particular, the name of the patient is in no way required to be 
disclosed t.o the State. 

Additionally, a number of the other general requirements seem 
as though they would place no real burden at all on the abortion 
righL Requirements which may fall in this category might include 
the general provisions relating to personnel and administrative ~ 
cedures governing ASTCs, such as those calling for a written pol· 
icies and procedures manual, consulting committee, organization 
plan, personnel policies, and maintenance of a sanitary facility . 
Similarly, the operative care and post-operative care regulations 
may be in accord with accepted medical practice. Dr. Ragsdale 
objected to many of these requirements as .. stating the obvious." 
However, so far as we are aware, there is no constitutional bar 
to "stating the obvious" even where abortion procedures are con· 
cemed. 

Fewer of the abortion-specific regulations, as is evident from our 
discussion in the text, fall in this category. However, there was 
testimony below that the counselor qualification requirements of 
section 205.7300>X2) were consistent with accepted medical prae· 
lice. Additionally, sub8ection (1) of the same regulation merely re· 
quires, in general terms, that some counseling be given prior to 
the perfo~ of an abortion (and that it occur in a room sepa· 
rate from the procedure room). As noted in the text infra, other 
aspects of the counseling requirements suffer from constitutional 
defect.a. Aleo, section 206.710 merely provides that "Abortions shall 
be provided to the ~blic with the same standards of safety etfec· 
liveness, and regard for patients rights as any other health service." 

Of course, we need not and do not decide the ultimate constitu· 
tionality of any of the requirements mentioned above. 

App. 27 

Court pr~edent or our own cases. In particular, we note 
t~at secti~n 205. 730(aX2) apparently requires the ph si· 
c1an who is to perform the abortion to also perfo~ a 
pre~ncy test o~ the patient regardless of whether such 
testmg ~ad pr~vio1:1sly been done by another physician 
We Pr:eVlousl~ m~alidated a similar "same doctor" ~ 
ment m an 1111!1olS stat~te. See Charles /, ffl:7 F.2d r:i 784 
78?. The requirement m the instant regulation is if any~ 
thm~-, m~re burdensome and le:::;s justified than the one 
we ~vahdat~d. there, ~hich required only that the per­
forming phys1c1an provide the patient with "a true copy" 
of _her pregnancy test, rather than to possibly conduct a 
seco~~ te~t. For the same reasons as in Charles / th 
provision m this case is invalid. ' e 

. The counseling requirements too suffer from constitu­
tional d~fects. Section 205.730(b)(3) attempts to prescribe 
the precise content of such counseling in mandatory tenns 
~PP~~le ~ all eases. The regulation states that counsel­
mg shall mclude a discussion of alternatives, description 
?f the P~ure to. be performed, explanation of the i;·5bi-=...----in 
a!1d possi_ble compheatto":S." We believe that this vi-
sio~, p~~cularly the reqwrement of a "discussion of~ill-_._.­
natives IS_ ':1nco~stitutiona1 under the Supreme Court's 
recent ~~1S1on m Tlwmburgh v. American College of 
[?bstetncui~, 106 S. C~. 2169 p986). The requirement 
. that a ~pecific body of information be given in all cases 
UTespective _of~ particular needs of the patient, intrud~ 
upon the dis~retion of the pregnant woman's physician 
and . t~ereb~ ,,1m~ses the 'undesired and uncomfortable 
strai~Jacket which the Court has rejected. Id. at 2179 
(quoting Planned Parenthood Association, Inc. v. Dan· 
.forth, ~ U.S. 52,_ 67 n.8, 96 S. Ct. 2831, 2840 n.8). The 
:nformat1on~I req_wrements of th_e regulation are certain· 
Y _not as mtrusJve or as specific as those previously 

stncken by t~e Court, but they are just as inflexible. Dr. 
~e tes~i[i~ bel~w that some of the information, par­
tlcuJ~y the discussion of alternatives" might not be ap­
P':Opna~ for some patients. We agree that "for a patient 
with a life-threatemng pregnancy, the ' information' in its 

-
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very rendition may be cruel as well as destructive of the 
physician·patient relationship." Thornburgh, 106 S. Ct. at 
2180. We bear in mind that, during the second trimester 
at least, "the validity of an informed consent requirement 
... rests on the State's interest in protecting the health 
of the pregnant woman." Id. at 2179 (quoting Akron, 462 
U.S. at 443, 103 S. Ct. at 2499). Viewed in this light, the 
provision at issue here may, like that in Tlurrnlru.rgh, "re· 
quire{ ] the dissemination of information that is not rele­
vant to such consent, and thus, it advances no legitimate 
state interest." Id. at 2180. 

Another aspect of the counseling requirements is trou­
bling. Section 205.730(bX2XD) requires that "counselors 
shall have no financial interest in the patient's decision." 
We find it impossible to read this provision in such a way 
that it does not, at least in some cases, preclude the per­
forming physician from providing the counseling. This, we 
believe, is fundamentally at odds with the emphasis placed 
on the patient-physician relationship by Roe and its prog· 
eny. The woman desiring an abortion, according to those 
cases, is to reach that decision in consultation with "her 
responsible physician." Roe, 410 U.S. at 153, 93 S. Ct. 
at 727; cf Akron, 462 U.S. at 449, 103 S. Ct. at 2502 
(striking down a requirement that the attending physician, 
rather than other professionals, must provide the requisite 
counseling). The state cannot preclude that dialogue, or 
demand that others be a party to it merely because the 
physician has a "financial interest" in the woman's deci­
sion. In all other areas of medicine, the state relies on 
the physician's professional and ethical obligations to pre­
vent his "financial interest" from clouding his perspec· 
tive to the detriment of his patient. It may not do other· 
wise merely because an abortion decision is involved. See 
Doe v. Bolton, 410 l:J.S. 179, 197-2.00, 93 S. Ct. 739, 7f>0.51 
(1973). In Doe, the Court struck down requirements that 
an abortion be approved by a hospital abortion committee 
and by two other physicians independent of the woman's 
own consulting physician because, inter alia, the state re­
quired such additional approval for "no other voluntary 
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medical or surgical procedure ... . " According to the 
Court: 

I~ a physician is licensed by the State, he is recog· 
~d b)'. the State as capable of exercising acceptable 
chmcal Judgm~nt .. If he fails in this, professional cen· 
s~e and deprivation .of his license are available rem· 
ed1es .. Required ac9u1escence by co·practitioners has 
no ra~ion~ connection with a patient's needs and un· 
duly mfnnges on the physician's right to practic.e. 

Id. at 199, 93 S. Ct. at 751. 

We ~lieve those principles are equally applicable here. 
~ccordmgly, we hold that the requirement that counsel· 
~ng be con~ucted by one who has no "financial interest" 
m the patient's decision is unconstitutional. 

D. 
Of .t~e requireme!1ts applicable to ASTCs generally, the 

phy~ical plant eqmpment and staffing requirements in 
pa:t1cular, see~ totally unj~stified from a medical s~d­
pom~. The testimony regarding many of the physical plant 
r~un:ements makes clear that they have "no medical jus· 
tificati?n whatsoeve( when applied to first and early sec· 
ond tnmester abortions of the type involved in this case. 

According to the testimony, the minimum size require­
ments for examination rooms, procedure rooms, recovery 
rooms, and corridors and doors not only are not "medical· 
l,r necessary," but do not enhance the safety of the abor­
t10n _Pr<>:Ced~ ':i,n any way,, and do not have "any medi· 
cal Justification. R. Vol. I at 263· 72 (testimony of Dr. 
Hem); see also R. Vol. I. at 154 (testimony of Dr. 
Ragsdale) Oarge pr?Cedure r~.m "not only medicaUy un· 
ne~essary but medically poor ). We agree that the re· 
q~ements tha~ ASTCs performing first and early second 
trim~ster abortion(s) be "the functional equivalent of small 
hospitals". are. not,,sufficiently justified by "important state 
health objectives to be sustained. 

.. 
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Additionally, the ventilation requirements of. the ~gula­
tions, which require spec.ifi~ air pressure. relationships be­
tween rooms and specific air change ra~1os are unrel~ted 
to the safety of first and early seco~d trimester ~rt10!1s. 
The purpose of such requirements ts t;o prevent 1~ect1on 
from airborne bacteria. All of the medical experts, mclud­
ing defendants', testified that airborne b~cteri.a simply is 
not relevant to the procedures involved m this case, be­
cause the procedures do not involve ~ incision. T!te sole 
testimony to the effect that such requirements might be 
advisable came from the State's architectural expert, who 
apparently believed that an incision was required. It can 
scarcely be doubted that such a .w:itness lac~s any expe~­
tise to enable him to form an opuuon regarding the medi-
cal justification for a particular requirement.12 • 

More importantly, perhaps, the ~ef e!1d~ts f~ed to ad­
duce any evidence at all of a medical Justification for the 
physical plant requirements. Although the defendants pro­
test on appeal that plaintiffs' experts who testified as to 
the lack of medical justification were not building and con­
struction experts, the relevant test is whether the stan­
dards are "justified by important state health objectives." 
It seems clear to us that medical experts can offer tes­
timony relevant to that standard, and it is questionable 
whether those without a health care background can. As 
we have noted above, only defendants' architectural ex­
pert testified as to the need for the ventilation re­
quirements. This witness similarly test~ed regarding 
room sizes, although he stated that the reqwrements ~e~ 
drafted with procedures invo~ving general an~sthes1a m 
mind. At one point, he testified that he relies on the 

11 Defendants' medical expert, Dr. ~n, lacked sign~cant e~­
perience performing first trimester abort.ions. Those which h~ d!d 
perform were generally performed under a general anesthetic m 
a hospital set~g. °';le to. his lack of e~pe~ence relevant to the 
procedures at IS8Ue m this case, the distnct court properly ac­
corded his testimony little weight. Defendants similarly do not rely 
on it heavily in this court. 
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physician operating a facility to determine what is medical­
ly required. Linder Dept. at 42. 

The structural, equipment, and staffing requirements of 
the regulations are quite similar to those invalidated in 
Reizen. See 743 F.2d at 364-65. They also bear a remark­
able resemblance to the abortion-specific scheme we inval­
idated in Friendship. While the evidence in Reizen indi­
cated a per-patient cost increase considerably greater than 
that in this case (Friendship did not consider particular­
ized cost estimates), the regulations there, as here, would 
have required considerable up-front expenditures. AJso, 
as we have noted above, per-patient financial cost is not 
the only relevant burden. We have little trouble conclud­
ing that these requirements, which impose a substantial 
burden and are not justified by health objectives, are 
unconstitutional. 

E. 
We also believe that the "certificate of need,, proceeding 

requirement of the Health Facilities Planning Act is un­
constitutional. The only interest which the State has ar­
ticulated is the desire to keep costs down under the "cost­
plus0 disbursement method which was at one time used 
by the State in making certain health care payments for 
its residents. Apart from the fact that this interest no 
longer exists because the State has discontinued use of 
this method, the State has never made such payments for 
abortions. Furthermore, the interest cannot be said to be 
compelling in any event. While a state may have some 
interest in preventing wasteful duplication of resources, 
the interest must give way where the exercise of consti­
tutional rights is concerned. Certainly it would be uncon­
stitutional for a state to require that anyone desiring to 
publish a newspaper demonstrate "need" for the publica­
tion, though it can scarcely be gainsaid that at least some 
few involve wasteful duplication. Where the exercise of 
constitutional rights is concerned, the government may 
play no role in determining whether outlets for their ex­
ercise are " needed." 
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The unconstitutionality of the "certificate of need" pro­
ceedings as applied to ASTCs that wish to perform abor­
tions is exacerbated by the failure of the State to prevent 
the process from beeoming essentially a public veto of. the 
ASTCs' existence. As we noted above, the proceedings 
attended by the individual plaintiff physician was !lllowed 
to degenerate into a shouting match betw~n abo~~on foes 
and advocates of free choice. The State s unwillingness 
or inability to confine the proceedings to its eve~ ~bly 
legitimate goals bolsters ou~ ~ncl~on .that this reqmr.e­
ment cannot stand because it 18 not Justified by any legit-
imate State interest. 

v 
While, as we have noted abov.e, then: may wel! ~ 

facets of the statute and regulations which would mdi· 
vidually pass constitutional muster, supra nn. 8 & 1.1. we 
are constrained to affirm the district court's injunction of 
the scheme as a whole. Defendants, citing Zba:raz v. H_ar­
itgan, 763 F.2d 1532, 1545 (7th Cir. 1985), aweal -peru/,ing, 
No. 85-673 and Charles I, 627 F.2d at 779, urge that. we 
specifically analyze each provision and ~ver t~ose portions 
which are unconstitutional. However, m neither Zbaraz 
nor Charles I were we confronted with a comprehensive 
scheme which either applied or not depending on whether 
a licensing requirement could stand. In Z~raz, w~ noted 
that severability applies only _to "~y pro~1ons11which can 
be given effect Wlthout the invalid pro_vtSt~ms, and .t~at 
"severance is improper if the unconst1tut1onal J?rov1si~n 
is 'an integral part of the statutory ena:ctment v.iewed m 
its entirety.' " 763 F .2d at 1545 (quoting Scheinberg v. 
Smith, 659 F.2d 476, 481 (5th Cir. 1981)). Here, w~t;re 
we are dealing with a licensing scheme and the prov1s1on 
for separate licen~~ is itself. invalid, not ~nly can no~e 
of the other prov1s1ons "be giv~n effect_ ~th~ut the_ m· 
valid provisions," but the licensmg prov1s1on IS ce~mly 
"an integral part" of the scheme as a whole. Additional­
ly, in neither Zbaraz nor Charles I was the scheme 
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already so riddled with exceptions resulting from judicial 
decisions and non-enforcement policies as to be unintelligi­
ble. In such circumstances, we simply "cannot untangle 
the constitutional from the unconstitutional provisions. 
... " Maluming Women's Cent.er v. Hunt.er, 610 F.2d 456, 
460 (6th Cir. 1979), vacated on other grounds, 447 U.S. 
918, 100 S. Ct. 3006 (1980). 

As originally written, the statute and regulations rep­
resented at least a coherent, if unconstitutional, whole 
which regulated all aspects of abortion practice in Illinois. 
However, as a result of various judicial decisions, and the 
defendants' change of enforcement policies in response to 
them, the scheme has long since lost that coherence. The 
statute and regulations as written bear very little resem­
blance to the way they are currently enforced As is clear 
from portions of our opinion, we have at times encoun­
tered considerable difficulty discerning just what the law 
in Illinois is. Yet, the State expects physicians, on pain 
of professional censure (possibly including loss of their 
licenses) and a $10,000 a day fine, to divine the cont.ours 
of the rules under which they must operate. 

Under these circumstances, we fully agree with the 
Sixth Circuit's decision in Mahoning Women's Center. 
There, in invalidating, in its entirety, a local ordinance 
that required "the functional equivalent of a hospital" for 
first trimester abortions, the court held "(i]n this situa­
tion, we do not believe a useful purpose would be served 
by attempting to rewrite the minor provisions of the or­
dinance in order to make them constitutional." 610 F.2d 
at 461. We could not agree more. 

Accordingly with the exception of the portion of the in­
junction regarding the second trimester hospitalization re­
quirement, which is VACATED As MOOT, the preliminary 
injunction is 

AFFIRMED. 
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COFFEY, Circuit Judge, dissenting. A decade and one­
half ago the Supreme Court announced ''that the right of 
personal privacy includes the abortion decision, but that 
this right is not unqualified and must be considered against 
important state interests in regulation." Roe v. Wade, 410 
U.S. 113, 154, 93 S.Ct. 705, 727 (1973). Today, under the 
guise of protecting the woman's constitutional privacy rights, 
the majority holds that the St.ate of Illinois' health ser­
vices statutory scheme, enacted in an attempt lo regulate 
the ever-escalating costs of medical care without sacrific­
ing its citi1.ens' health and safety, is unconstitutional. Spe­
cifically, now some 14 years after its enactment, the ma­
jority declares the Ambulatory Surgical Treatment Center 
Act, lllYl Ill. Rev. Stat. 11157-8.1 et seq. (the "ASTCA" or 
the "ASTC Act") and the regulations promulgated there­
under unconstitutional, holding that the State may not re­
quire licensure of facilities devoted primarily to performing 
semi-complicated (minor) surgery, including first-trimester 
abortions. As an alternative approach, the majority chooses 
and carves out a select few ASTC regulations among var· 
ious others, discusses their validity, and then proceeds to 
invalidate those regulatory sections of the ASTC Act that 
apply to first-trimester abortion facilities in lllinois, stating 
that it was unable to sever those provisions of the Act 
it deemed unconstitutional from those that were constitu­
tional. Thus, the majority strikes down the ASTCA and 
baldly asserts that "the [statutory 1 scheme has long since 
lost ... coherence." Unfortunately, it is the majority's 
decision, rather than the Illinois legislative scheme, that 
lacks coherence. 1 I am convinced that under Roe and its 

1 The majority's precise holding is confusing. On the one hand, 
the majority affirms the district court's preliminary injunction 
which only enjoined Illinois from regulating ASTCs to the extent 
those facilities were performing abortions. On the other hand, the 
majority apparently strikes down not only § 16(1) of the MPA, 
but the ASTCA and the IHFPA as weU, stating it could not "un­
tangle the c·onstitutional from the unconstitutional," and further 
asserts that specific substantive aspects of the statutes and regula· 
lions are unconstitutional and "render the scheme unconstitutional 
as a whole." 
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progeny that the i!ldividual states have the authority to en­
sure ~hat aJI surgical procedures, including first-trimester 
~bort1ons, are performed "under conditions insuring max­
imum safety for the woman." Connecticut v. Menillo 423 
U.S. 9, 11, 96 S.Ct. 170, 171 (1975) (per curiam) Ce~I 
~tates have the ~owe~ and authority, if not the duty, ~ 
apply the san:te hcensmg standards to abortion facilities 
as those apphed to facilities performing similar surgical 
procedures.2 I know of no law to the contrary. 

. Moreover, the _maj?rity decision ignores the legislative 
m~ent and the ~1~toncal context of the enactment of the 
c~allenged prov1s1ons: section 16(1) of the Medical Prac­
tice Act(the '~MPA"), 111111. Rev. Stat. 14433(1); the Am­
bulatory Surgical Treatment Center Act, 111 Y.i Ill. Rev. Stat. 
11 157-8. 1, et seq., and the regulations promul ated 
thereunder; and the Illinois Health Facilities Plannin: Act 
111 Yi Ill. Rev. Stat. 11 1151, et seq., particularly 11 115&-1160' 
Research reve.als th~t the Illinois legislature enacted § 16(1) 
o.f the MPA3 m~ndmg to limit the performance of abor­
tions only f.? hcense~ ~mbul~t~ry surgical treatment 
~ente~s, hospitals, or sinular facilities and expressed such 
~ntent1~~ by requi~ing licensure of "any facility in which 
~ medical or ~urg1cal l?rocedure is utilized to terminate 
a pregn~cy, . irrespective of whether the facility is de· 
voted pnmanly to this purpose," (definitions section-

:h As dem~nstrated, infra, the most significant undisputed fact in 
. ~ record is tba~ an atJ:ortion, regardless of the trimester in which 
~~;.8 .~;-ronned, is conSJdered. a surgical procedure, albeit a minor 
~ proce~ure, accomparued all too fre<1uently by concomitant 

me teal, physical, and psychological comphcations. 
3

_ ~s noted by t~e majority, § l fi( I) of the MPA "alJows for revo­
cat1~n or .suspens1~n ~f .the license of any physicfan who -perf<»ms 
~::ia elective ~bortion m any place other than a licensed Am-

tory Surgical Treatment Center CAS1'C), a hospital, or a facifi. 
ty run by the state or federal governments." (Emphasis added.) 
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ASTCA, 1 157-8.3(A)).4 However, the legislature's primary 
purpose for enacting the Ambulatory Surgical. Treatment 
Center Act was to regulate and prescribe safeguards for 
the rapidly developing trend of cost-effective ambulatory 
surgical medical services. The majority unfortunately dis­
regards this primary purpose which provided the impetus 
for the enactment of the ASTCA and through mere specu­
lation holds that the ASTCA is solely an abortion stat­
ute. Further, in its determination to do away with the 
duly enacted legislation, the majority completely disre­
gards the statute's severability clauses as if they didn't 
exist, stating it could not "untangle the constitutional from 
the unconstitutional" and thus refuses to give effect to 
the challenged acts.$ Rather than recognize and eff ectu­
ate the true intent and legitimate purpose of the acts and 
enjoin only those provisions which might impinge on a 
woman's limited right to tenninate her pregnancy (§ 16(1) 
of the MPA, its companion clause in 1 157-8.3(A) and 
§ 205.730(b)(2)(D) of the ASTCA regulations), the majori­
ty, in over-expansive language, declares, " '[Wle do not 
believe a useful purpose would be served by attempting 
to rewrite minor provisions of the ordinance [in this case 

' , 157-8.3 provides: 
"(A) 'Ambulatory surgical treatment center ' means anr in· 

stitution, place or buil~ devoted primarily to the nwnte­
nance and operation of facilities for the performance of surgical 
procedures OT any facility in which a -mMirol OT 8Urgiool pro-

. c~dure i8 utilized to tenninau a pregnancy, irrupective of 
wlutlter the facility i8 devoted primarily to 1Ai8 purpose. Such 
facility shall not provide beds or other accommodations for the 
overnight stay of patients. Individual patients shall be dis­
charged m an ambulatory condition without danger to the con· 
tinued well being of the patients or shall be transferred to 
a hospital." 

(Emphasis added to hi.ldilight the clause included in the ASTCA 
restricting the availability of an1 abortion.) 
5 The severability clauses of the MPA, ASTCA, and the IHFPA 
are found respectively at 111 Ill. Rev. Stat. 14458, 1111,i Ill. Rev. 
Stat. , 157-8.15, and 1111,i Ill. Rev. Stat. 1 1166. 

• 

l 
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the statutes and regulations] in order to make them con­
st!tution~l.' ·~ In so holding, the majority improperly sub­
stitutes its Judgment for that of the legislature which 
en~cte~ ~he statute because of its concern for the safety 
~f i.ts c1t1zens. In. the end, the majority decision severe)y 
hrruts.(or casts aside) the state's ability to implement cost­
effect1ve schemes and regulate rapidly developing and 
modern meth?ds of p~oviding medical services simply 
because .ab~rf;•on <.su~gical) proce~ures may be involved. 
The maJonty ~ ~1sdirected holdmg ultimately protects 
only the financial mterests of abortion providers, like Dr. 
~agsdale, rath~r than f~llowing the Supreme Court's lirn-
1~d man~ate m Roe aimed at protecting the patient's 
pnvacy rights. If we allow the majority's "reasoning" to 
sta_n.d! surgeons, as we~l as other ASTC operators whose 
f~ilit1es . are devoted pnmarily to the performance of abor­
tions, will be all~wed. to operate. without regulation while 
thos~ ASTCs pnmaril¥ performing other types of minor 
sur~~l proce~u~es will remain regulated (assuming the 
maJOnty s dec1s1on merely affirms the district court's 
preliminary injunction). Thus having treated facilities 
d.e_v~ted P_rima/rily to abortions differently from those fa­
cili~1~ pn.ma:ril.y devo~ to other surgical procedures, the 
maJonty carves out an 'abortionist exception" to the gen­
eral .rule that states can reasonably regulate how medical 
~r:v1c~s are provided to its citizens. Ultimately, the ma­
JOnty m effect creates a legal vehicle for the non-abor­
tionists primarily performing other surgical procedures to 
challeng~ the A~TC~ on equal protection grounds; for 
what rat1ona~ basts exIBts for regulating ambulatory surgi­
cal ce.nters differently than those facilities, like RagsdaJe's 
abortion enterprise, devoted primarily to the termination 
of pregnancies? 

pie task .of a .re~~ewing court, contrary to the majori­
ty s reasoning, 1s, of course, ... to resolve the issue 
by constitutional measurement, free of emotion and pre­
dilection." Roe v. Wade, 410 U.S. at 116, 93 S.Ct. at 709. 
Consistent with this Supreme Court directive our deci­
sion must neither reflect pro choice nor anti-~rtion sen-
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timent. The Illinois legislation at issue, specifically. t~e 
ASTCA, is fundamentally different from other Ilh~OJs 
abortion-related legislation and merits thorough, reflective, 
and separate consideration. I would enjoin § 16(1) of the 
MP A and sever and further enjoin its companion clause 
in 1 157-8.3(A) of the ASTCA requiring licensur~ of .".any 
facility in which a medical or surgical proeedure is ut1hzed 
to terminate a pregnancy, irrespective of whether the fa. 
cility is devoted primari,ly to this purpose" be~ause these 
provisions prevent a physician from performing a first· 
trimester abortion in his or her office. Under R~e and 
its progeny this prohibition may very well be co.ns1de~ed 
unconstitutional. I am convinced that the states, mcludmg 
Illinois are free to regulate ambulatory surgical treatment 
cente~, including those performing aborti~ns_, as long: as 
abortions are not singled out from other, s1mil~ surgic~l 
procedures, subjec~ only to the ~ell·k~ow~ rational basts 
test governing social and economic legislation. Under ~he 
rational basis test the ASTCA and IHFPA are constitu­
tional. Consistent with this analysis, I further evaluate 
the remaining abortion-specific statute section~ and re~­
lations6 promulgated thereunder under the stnct scrutiny 
test articulated in Roe and its progeny7 and would hold 
all but one of these constitutional because these statutory 
sections and regulations neither burden the abortion deci-

• For example, 1 157·8.6-l of the ASTC.A r~uires tha.t ~ny co!· 
poration operating an ASTC "de.voted pnmar:tiy to pro~1~g f acJI· 
ities for abortion" must have a licensed physician who 1s actively 
engaged in the practice of medicine at the Cent.er. on the board 
of directors as a condition of licensure." Additionally, subpart G 
of Title 77 of the Illinois Administrative Code contains abo!1:ion· 
specific regulations. The validity of all but one of these provisions 
is demonstnt.ed, infra. 
1 I concur with the majority that the challenge to the second· 
trimester hospitalization requirement. is moot. It ap~~ that tht! 
majority effortlessly utiliz.ed and applied the ~verab1hty clause C?f 
the Act to the second-trimester hospital requirement, but lost this 
analytical ability with respect to the other challenged provisions. 

b 
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sion nor its effectuation, and are justified with important 
health objectives in mind. 

When the alleged "tripartite" legislative scheme is thus 
analyzed, neither a woman's right to terminate her preg­
nancy, nor the state's right to rationally regulate modern 
medical services for the protection of its citizens is ad­
versely affected. Thus, I would reverse the district court's 
order enjoining Illinois' health services laws, except to the 
extent it enjoined § 16(1) of the Medical Practice Act, its 
companion clause in 1 157-8.3(A) of the ASTCA, and 
§ 205.730(bX2XD) of the ASTCA regulations. 

I 
The majority decision properly notes that the "statutory 

and regulatory scheme is somewhat complex," but then 
proeeeds to further confuse the challenged acts and their 
interrelationships, completely disregarding the legislature's 
intent regarding the various acts. The record of the legis­
lative history reveals that§ 16(1) of the MPA, 111 111. Rev. 
Stat. § 4433(1), and the Ambulatory Surgical Treatment 
Center Act (ASTCA), llJlh Ill. Rev. Stat. 11157-8.1, et seq., 
were initially companion bills to the initial comprehensive 
Illinois Abortion Act (IAA), 38 Ill. Rev. Stat. 11 81-11, et seq. s 
The IAA, § 16(1) of the MP A, and the ASTCA, were 
Senate bills (S.B.) 1049, 1050, and 1051, respectively. The 
legislative history further reveals that S.B. 1049 and S.B. 

8 The initial nlinois Abortion Law, 11 81-11, et seq., became ef­
fective July 19, 1973, but was subsequently repealed by the Abor­
tion Law of 1975, effective October 30, 1979. The Abortion Law 
of 1975 has been challenged on more than one occasion. See, e.g .. 
Charles v. Carey, 579 F.Supp. 464 (N.D. Ill. 1983), affd in part, 
rev'd in part on other grounds, Charles v. Daley, 749 F.2d 452 
(7th Cir. 1984), appeal dismissed sub nom. Diamond v. Charles, 
106 S.Ct. 1697 (1986). The initial lAA had a completely different 
purpose than the ASTCA and IH FPA. However, the majority con· 
fuses the purposes of the I AA from that of the ASTCA and 
IHFPA, and in doing so clouds its ability to analyze the challenged 
statutes and regulations. 
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1050 were integrally related; their purpose was to regulate 
abortions in Illinois in light of, and in an attempt to com­
ply with, the Supreme Court's then-recent Roe and Doe 
decisions. As noted by the majority, § 16(1) of the MPA 
provided for the " revocation or suspension of the license 
of any physician who performs 'elective abortions' in any 
place other than a licensed Ambulatory Surgical Treat­
ment Center (ASTC), a hospital, or a facility run by the 
state or federal governments." Apparently, members of 
the Illinois legislature were concerned that the State 
would eventually be responsible for the cost of abortions 
performed on indigents in hospitals, so to reduce the 
State's anticipated abortion costs, less-expensive ASTC 
facilities were included in the list of approved locations 
for the performance of pregnancy termination procedures. 
At the same time the legislature was debating the regula­
tion of abortions, ASTCs were just coming into existence 
and thus not regulated. Thus, S.B. 1051, an independent 
health regulatory bill creating and regulating ASTCs, was 
made a companion bill to the abortion bills. 

Contrary to the majority's assertions, the ASTCA, un­
like the IAA and § 16(1) of the MPA, was not primarily 
enacted for the purpose of regulating abortions. The rec­
ord and legislative history reveal that the ASTC Act 
became law in Illinois in 1973 with the express policy of 
insuring maximum safety in all medical procedures, pro-
viding: 

"for the better protection of the public health through 
the development, establishment, and enforcement of 
standards (1) for the care of individuals in ambulatory 
surgical treatment centers, and (2) for the construc­
tion, maintenance and operation of ambulatory surgi­
cal treatment centers, which, in light of advancing 
lmowledge, wµI promote safe and adequate treatment 
of such individuals in ambulatory surgical treatment 
centers." 

Ill. Rev. Stat. ch. 1111h, 1 157-8.2. Further, the ASTCA 
was intended to regulate the cost-effective and rapidly 
developing ambulatory outpatient surgical medical ser· 
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v!ces. The minutes of the ~fare~ 7, 1974, ArnbuJatory Sur­
gical Trea~men~ Center L1censmg Board meeting provide 
relevant h1ston cal facts relating to the enactment of the 
ASTCA:9 

. "In July 1971 ... a member of the hospital licens· 
mg ~oard, was app6inted chairman of a committee 
appomted to fonnulate regulations for those facilities 
t~at were presently unlicensable. Consideration was 
given to a large number of classifications and actually 
there were 32 types of health facilities listed. . . . 
On July 12, 1972, the final draft (after four drafts) 
o~ pro~sed standards were submitted to the Hospital 
L1censmg Board .... [Oln August 16 [a member of 
the Board] sent these proposed regulations forward 
[to the legislation liaison] .... About August 1972 
[the Board] began to get involved more with the 

• . The majority improperly relies on the ASTC Licensin Board 
m!nute~ for the legisla.~ive int~nt ~f the act. The March~. 1974, 
nunute~ conclude that the legislation was written specifically for 
~eg:u]at1on of the performance of abortions." On this basis th 
JOnty states, "first! we .cannot i~ore t he fact that the' .ASre~ 
w~ enacted pr:imanly ~th al?<>~ton clinics in mind and only a 
phed to outpatient surgi.cal .chm~s !f,eneraJly in an effort to safe 
l~e s~tute from u!1constitut1onahty.' Jnitially I point out that the 
dUJtnct court. specifi~ally a?Ul p~ly. rejected the plaintijf s re· 
~st to ~mit tJu; ~tnutes of the licensing board meeting as proof 
of the l.ef(t8lature s mtent. Tr. at 616. The district court's eviden­
t1ary . rulmg . was P':°per because "a court should adhere to the 
enacting legislatures purposes," Posner The Federal Courts p F (l~), rather t.han post-enactment s~tements regarding le~: 
at1ve intent , J>a!ltcularlr when those statements are not even 
fade. by the legi~lators involved. The district court received the 
1censmg board rrunutes only for the limited purpose of establishing 
the Board's sta~ of. mind regarding its enforcement procedures. 
However, . the. h1StoncaJ facts regarding the development of the 
A:STC legislat1on a!1d regul~tion~ are reliable, material, and rele­
vant to understanding the h1stor1cal context in which the ASTCA 
was enacted. T~us. I make limited reference to the minutes of 
the ~ard meet.mg only to draw attention to the historical facts 
contained therem. 
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question of abortions which became the primary tar­
get for discussion." 

The significance of these Board minutes lies in the fact 
that as early as 1971 a state agency began preparing the 
proposed regulations in response to the changing needs 
and practices of medical services. Cost-effective "rflree­
standing ambulatory surgical centers (F ASCs) are indepen­
dent entities which first opened in 1970. . . . [T]hese 
facilities were conceived to fill a gap between the doc­
tor's office and the hospital for minor surgical procedures 
not requiring overnight hospitalization." Note, Freestand­
ing Emergency Centers: Regulation and Reimbursement, 
11 Am. J. L. & Med. 105, 118 (1985).10 "The first success­
ful freestanding ambulatory surgery center (F ASC), [well 
known as Surgicenter], was opened in February 1970 in 
Phoenix, Arizona." D. Ermann and J. Gabel, The Chang­
ing Face of American Health Care, Multi-Hospital 
System, Emergency Centers, and Surgery Centers, 23 
Medical Care 401, 406 (May 1985). As early as 1976 one 
commentator observed: 

"From a societal point of view, perhaps the greatest 
impetus behind the ambulatory surgery concept is its 
potential for reducing the cost of services. This poten­
tial applies to both freestanding and hospital-based 
facilities, the two major prototypes for ambulatory 
surgery. By eliminating overnight hospital stays, ex­
penditures for hospital services for inpatient health 
care, which now account for about 40 percent of our 

10 Much has been written regarding trends in ambulatory medical 
services, incl1,1ding ambulatory surgical treatment centers. See gen­
erally T. O'Donovan, Ambulatory Surgical Centers, Development 
and Management (1976); L. Burns, Ambulatory Surgery, Devel<Yp­
ing a1Ul Managing Successful Programs (1984); M. Roemer, Am· 
bulatory Health Services tn America. (1981); D. Ermann and J. 
Gabel, TM Changing Face of American Health Care, 23 Medical 
Care 401 (May 1985); Pavarini, Setting Up and Operating Am­
bulatory Care Cent.en -in a Competitive Environment, 29 St. Louis 
U. L. J. 747 (1985). 
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t~tal national health expenditure, may be reduced 
directly and dramatically, at least on a short-term 
basis._ By focusing on reducing inpatient surgery (ac­
countmg for 60 percent of all hospital expenditures 
and about 25 percent of total health care expendi­
tures), ambulatory surgery may further reduce costs." 

T. O'Donovan, Ambulatory Surgical Centers, Develapment 
and Management, p. 143 (1976). Further, by 1984 the 
ASTC trend was well established: 

"The success of the Phoenix center precipitated rapid 
growth of a new type of facility for the delivery of 
ambulatory surgery, the fre~standing, independent, 
a~bulatory surgery center. Smee that time, the Sur­
gtcenter has. become a model for an increasing num­
ber of both independent and hospital-sponsored free­
standing ambulatory surgery programs. 

Accor!lirw to the Freestanding Ambulatory Surgical 
Assoc1at1on (F ASA), there are approximately 125 in­
dependen~ freestanding ambulatory surgery centers, 
86 of wh1~h are members of F ASA. According to 
F ASA~ which has been keeping statistics on its mem­
bers smce 1974, the membership performed 94,499 
ambulatory surgery procedures in 1981, an increase 
of 6 percent over the number performed in 1980. This 
figw:e can be compared to 3.2 million ambulatory 
surgical procedures performed by hospitals offering 
ambulatory surgery in 1980." 

~- Bums, Ambulatory Surgery, Developing and Manag­
ing Successful Programs, pp. 11·12 (1984). Lastly, I ob­
serve that freestanding ambulatory surgical centers are 
properly subject to licensure and regulation (as are the 
vast majority of medic.al facilities performing surgeries) 
throµghout the country, and not only in IllinoiS. One 
writer pointed out that: 

"a F ASC must obtain a state CON [Certificate of 
Need] in order to build the facility. In some states 
F ASCs must also seek accreditation. In 111inois, 
F ASCs are licensed and regulated by the State De-
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partment of Public Health. In Minnesota, surgical 
centers are covered by licensing rules. They must be 
staffed and equipped to handle surgical procedures, 
anesthesia, and post·surgical care." 

Note, Freest.anding Emergency Centers, Regulation and 
Reimbursement, 11 Am. J. L. & Med. 105, 118 (1985). 

Obviously the Illinois Legislature was not privy to all 
this information regarding ambulatory surgical treatment 
centers in 1973, at the time it enacted the ASTCA. How­
ever, as I stated, the record and legislative history reveal 
that the legislature was well aware of the new and fast 
developing medical trend in outpatient ambulatory care 
and specifically sought to regulate it. During the Senate 
debates, state Senator Wooten summarized S.B. 1051 as 
follows: 

''This is another one of those bills that cuts across 
lines in all kinds of ways. The Illinois State Medical 
Society asked that it be presented in a series with 
the two previous bills [S.B. 1049 and S.B. 1050), one 
changing the law relating to abortion, the other chang­
ing the Medical Practices Act. While this has a rela­
tionship to abortion, it actually goes much beyond 
tkat. It {S.B. 1051} '{>1'01!ides for the establishment and 
licensing of faciliti.es which can perform minor sur­
gery. This would be things like tonsilectomy, hernias, 
abortions would be included, facial surgery, plastic 
surgery and so on. In other words procedures which 
would not require an overnight stay. And indeed 
these ambulatory surgical treatment centers are for­
bidden to keep patients overnight. However, those 
of you who have kept close to medical practices know 
that untoward things can occur at any time, and so 
proviSion is made in here that doctors wlw function 
in such a center must also be licensed to practice 
in a lwspit,al nearby so that if any complications oc­
cur they can quickly move the patient to that place. 
Now, I handed out an outline to explain to you how 
these things would work, definitions, they must get 
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a license, some of these things are left open as to 
regulations. The Department would like to take a 
hand in that. This is something doctors have been 
urging us to do for a couple of years now, and am­
bulatnry surgical treatment centers are . . . in effect 
out west. The idea is that they can be a great 8av­
ing to a r>atient. One of t he big costs in a hospital, 
if you remember it's kind of like a hotel which has 
special services and if you don't need that overnight 
stay, you can save a great deal of money. So there's 
a great savings possible for the patient who needs 
this kind of one-day surgical treatment. lt d-Oes in· 
clwle abortion, and everything would be rather close­
ly regulated and inspected." 

(Emphasis added). Another state senator further pointed 
out that: 

"This bill is a good bi11 . It's not related in any way 
to abortions. It's sponsored by the Medical Associa­
tion. There's nothing wrong with ambulatory medicaJ 
services.'' 

Thus, contrary to the majority's mere speculative asser· 
tions, the legislative history clearly and unequivocally sup­
ports the proposition that the ASTCA was not enacted 
primarily to regulate abortions, but rather for the regula­
tion of all semi-complicated (minor) surgical procedures 
perlormed in the rapidly developing ambulatory surgical 
treatment centers. Finally, I observe that just prior to 
the ASTCA's enactment, Senator Wooten specificaJly 
stated: "The main thrust of {S.B. 1051] is to try to save 
scnne muney by getting minor surgical treatment out of 
the lwspit,al where it is hideously expensive and into a 
clinic." (Emphasis added). 

The record and the legislative history further reveal 
that the Illinois Health Facilities Planning Act (IHFPA) 
was enacted one year after the enactment of § 16(1) of 
the MP A and the ASTCA and was clearly not part of 
a "tripartite" legislative scheme to limit the availability 
of abortions. The legislative history of the IHFPA reveals 

... 
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that it neither mentions abortions, nor referred to them, 
nor was it enacted for purposes of regulating abortions. 
The IHFPA was intended to address the problem of ex­
pensive, overexpanded and underpopulated medical facil­
ities and underutilized medical equipment in the State of 
Illinois. In the words of a legislator, the IHFPA was to 

"provide a means for proper planning with local in­
put and ckcision making to cut down on empty hos­
pital facilities, nursing home facilities, sheltered care 
... facilities and ... ambulatory surgical faciliti.es." 

(Emphasis added). 

Thus, the legislative history of the acts supports the 
valid premise that the legislature intended to regulate 
abortions when it enacted the Illinois Abortion Act. It 
also appears that section 16(1) of the MPA and its com­
panion clause in , 157-8.3(A) of the ASTC were probably 
enacted to prevent abortions from being performed in a 
physician's office. On the contrary, there is no proof in 
this record that either the ASTCA or the IHFP A were 
enacted primarily to regulate abortions; rather, these laws 
were adopted to regulate the delivery of medical services 
to its citizens and to attempt to prevent and control the 
further unnecessary overexpansion of Illinois' medical fa­
cilities. That the ASTCA was initially a companion bill 
to the abortion bills is more of a historical coincidence 
relished by political opportunists who, in this case, ap­
parently fully utilized it to their adv~ntage. As the min­
utes of the licensing board reflect, for whatever their 
\YOrth: "Without the public interest in abortions, we would 
not have any of the present legislation." That is to say 
that the state legislators and other interested parties who 
were primarily interested in regulating ambulatory medi­
cal services would not have been able to enact the legisla­
tion without the statewide and even nationwide interest 
in the abortion question at the time. 

The majority, acting and reasoning as if living in a social 
and economic vacuum (overlooking the developing nation­
wide trend of ASTCs), ignores the dual purpose of the 

6 
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legislative scheme presently at issue, selectively carving 
out the regulatory motive of the ASTCA to support its 
abortion theory of enactment. Thus, the majority states: 
"As originally written, the statute (l assume the ASTCA] 
and regulations represented at least a coherent, if WlCOTI· 

stitutional, whole which regulated all aspects of abortion 
practice in Illinois." Having ignored or at least overlook~d 
the State's legitimate intent to regulate the new and rapid­
ly developing trend of ambulatory surgical medical ser­
vices, the majority treats the ASTCA and the regulations 
promulgated thereunder as "minor" abortion provisions. 
Further, the majority rejects the basic principle of severa­
bility when interpreting the construction of a duly adopted 
lebrislative enactment which should give effect to· the 
State's legitimate purposes; and thus fails to apply the 
correct legal standard to the different acts and regulations 
and affirms the preliminary injunction. Thus, the majority 
limits and fails to effectuate the legitimate legislative pur· 
poses behind the ASTCA. As a noted commentator has 
observed, limiting the scope of a legislature's intent con­
stitutes undesirable judicial activism as much as a deci­
sion construing a statute beyond its intended scope. See 
Posner, Statutory Interpretation, in the Classroom and 
in the Courtroom, 50 U. Chi. L. Rev. 800, 822 (1983). The 
majority's failure to give full effect to the real and legiti­
mate legislative intent to regulate ASTCs is the basis of 
my dissent. 

Recently, this court observed: 
"Jn Immigration and Naturalization Service v. 
Chadka, 462 U.S. 19, 103 S.Ct. 2764, 77 L.Ed.2d 317 
(1~). the Supreme Court stated that uncons~it~tion­
al provisions in a statute shall be severed if it ap· 
pears that the legislature would have enacted consti­
tutional provisions of the statute independently of 
those provisions. 103 S.Ct. at 2774 {citing Buckley 
v. Valeo, 424 U.S. 1, 108, 96 S.Ct. 612, 677, 46 
L.Ed.2d 659 (1976))." 
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Zbaraz v. Hartigan, 763 F.2d 1532, 1545 (7th Cir. 1985), 
affd, 108 S.Ct. 479 (1987). The Illinois laws in question 
all have their own severability provisions; thus, it is clear 
that the Illinois legislature intended that the constitutional 
provision~ nf the acts should be given eff ecl even if other 
provisions were held unconstitutional. Accordingly, I ana­
lyze the challenged statutes and regulations recognizing 
that "severance is improper [only] if the unconstitutional 
provision is 'an integral part of the statutory enactment 
viewed in its entirety.' " Id. (quotiQg Scheinberg v. Smith, 
659 F.2d 476, 481 (5th Cir. 1981)). On the other hand, the 
challenged provisions which burden a woman's right to 
privacy may be severed as long as the severed provisions 
do not affect "the essential purposes of the act:" Id. 

II 
The abortionist, Dr. Richard M. Ragsdale, plaintiff-appel­

lee, testified at the preliminary injunction hearing that the· 
alleged "[f)irst and major burden [affecting a woman's right 
to tenninate her pregnancy] is simply the requirement for 
an independent licensure as an abortion provider." This 
licensing requirement, applicable to any physician who 
wishes to perform an abortion outside of a hospital, an 
ASTC, or other regulated facility, regardless of the gesta­
tional period of the embryo or fetus, was created when 
the legislature enacted § 16(1) of the MPA and its com­
panion clause in the ASTC definitions section. As previ­
ously noted by the majority, "[s]ection 16(1) of the Medical 
Practice Act . . . allows for revocation or suspension of 
the license of any physician who performs an 'elective 
abortion' in any place other than a Hcensed Ambulatory 
Surgical Treatment Center . . ., a hospital, or a facility 
run by the state or f edera1 governments." The following 
clause in 1 157-8.3(A) of the ASTCA is the companion 
clause to § 16(1) of the MPA, and brought all surgeons 
who wished to perform abortions under the ASTCA li­
censing and regulatory scheme: 

App. 49 

"'Ambulatory Surgical Treatment Center' means ... 
~ny ~~cility in whi~h a medical or surgical procedure 
is utilized to term mate a pregnancy, irrespective of 
whether the facility is devoted primarily to this pur­
pose . .. .'' 

Significantly, the defendant-appellant, the State of Illinois, 
asserts that it no longer enforces § 16( 1) of the MP A. Ad­
ditionally, the majority observes that lllinois alleges that 
the clause in , 157·8.3(A) above is no longer being en­
forced, noting t hat: 

"Since 1981, the [ASTC] act and regulations have 
been applied only to facilities which are primarily 
devoted to the performance of surgical procedures 
(including abortions). This enforcement policy was 
adopted in response to Village of Oak Lawn v. Mar­
cowitz, 86 lll.2d 406, 427 N.E.2d 36 (1981), which 
r~fused to enforce, in a criminal proceeding, that por­
tion of the local ordinance which incorporated the 
ASTCA definition of an ASTC which covered 'any 
facility where a med~cal .or surgical procedure is per­
formed for the termmat1on of pregnancy, regardless 
of whether the facility is primarily devoted to that 
purpose.' " 

The majority holds, and I agree, that JUinois' alleged non­
enforcement policy does not render the issues moot. 

Although several justices have persuasively argued that 
Roe v. Wade and its progeny articulate an "unworkable 
scheme for constitutionalizing the regulation of abortion," 
Tlwrnburgh v. American College of Obsutricians, 476 U.S. 
747, 814, 106 S.Ct. 2169, 2207 (1986) (Justice O'Connor, dis­
senting), or represent a "venture . . . fundamentalJy mis­
guided since its inception," ld. at 786, 106 S.Ct. at 2192 
(Justice White, dissenting), this court should be bound by 
Roe and its progeny. The Supreme Court's recent Thorn­
burgh decision "reaffirm[ed] the principles laid down in Roe 
and Akron.'' ld. at 759, 106 S.Ct. at 2178. Thus, we 
analy~ t~e a~rtion licensing requirement created when 
the Illinois legislature enacted § 16(1) of the MPA and its 
companion provision contained in the ASTC definition of 
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ambulatory surgical treatment center, 1 157-8.3(A), under 
the standards articulated in Roe and its progeny. 

"In Roe v. Wade, the Court held that the 'right of 
privacy, . . . founded in the the Fourteenth Amend­
ment's concept of personal liberty and restrictions 
upon state action, . .. is broad enough to encompass 
a woman's decision whether or not to terminate her 
pregnancy.' . . . 

• • • • 
The Court also has recognized, because abortion is 

a medical procedure, that the full vindication of the 
woman's fundamental right necessarily requires that 
her physician be given 'the room he needs to make 
his best medical judgment.' . . . 

At the same time, the Court in Roe acknowledged 
that the woman's fundamental right 'is rwt unquali­
fied and must be considered against important state 
interests in alxrrtion.' . . . But restrictive state reg­
ulation of the right to choose abortion, as with other 
fundamental rights subject to searching judicial ex­
amination, must be supported by a compelling state 
interest .. .. [The Supreme Court] recognized two 
such interests that may justify state regulation of 
abortions. 

First, a state has an 'imporlant and legitimat.e in­
terest in protecting the potentiality of human life.' 
. . . Although this interest exists 'throughout the 
course of the woman's pregnancy: .. . it becomes 
compelling only at viability, the point at which the 
fetus 'has the capability of meaningful life outside the 
mot1fr's womb.' . . . 

Second, because a State has a legitimate concern 
with tJu health. of women who undergo abortions, 'a 
St.au may properly assert important interests in safe­
guarding heaJ;th {and} in maintaining medical stan­
dard.8.' . . . [The Court further] held in Roe, however, 
that this health interest does not become compelling 
until 'approximately the· end of the first trimester' 
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of pregnancy. · ... Until that time, a pregnant woman 
~ust be pe_rm1tted, in consultation with her physi­
cian, to decide to have an abortion and to effectuate 
that decision 'free of interference by the State.' 

This does not mean that a State never may enact 
a reputation l<Yltehing on the woman's abortion right 
d'!'-ring the first weeks of pregnancy. Certain regula­
twns !hat have 7U? significant impact on tM woman's 
e~ercise o.{ her right may be permissible where jus­
tified by important state health objectives. . . . 

From approximately the end of the first trimester 
of pregnancy, the State 'may regulate the abortion 
procedure to the extent that the regulation reason­
ably relates to the prei>ervation and protection of 
maternal health.' .. . The State's discretion to reg­
ulate on t~s basis does not, however, permit it to 
ado~t abort10~ regulations that depart from accepted 
medical practice. (The Court has] rejected a State's 
attempt to ban a particular second trimester abor­
tion procedure, where the ban would have increased 
the cost and limited the availability of abortions 
without promoting important health benefits .. . . If 
a State requires licensing or undertakes to regulate 
tM performance of abortions during this period, the 
health standar_ds _adopted must be 'legitimately re­
lated ro tM ob;ective the state seeks ro accomplish.'" 

City of Akron v. Akron Center for Reproductive Health 
462 U.S. 416, 426-431, 103 S.Ct. 2481, 2490-93 (1983) (cita~ 
tions omitted) (emphasis added). 

lnitiall)'. one. observes that the abortion licensing require­
ment as it exists pursuant to § 16(1) of the MPA and the 
ASTCA definition, fails to distinguish between first and 
seeond trimester. abortions; thus, it prohibits the perfor­
mance of first-tnmester abortions in physicians' offices. 
The record reveals that a woman's qualified right under 
Roe to terminate her pregnancy is very probably imper­
missibly burdened because surgeons who would otherwise 
perform first-trimester abortions out of their offices are 
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precluded from doing so. Dr. Ragsdale, an abortionist and 
a board-certified obstetrician and gynecologist, testified 
that outpatient abortions, whether performed in a physi­
cian's office or a clinic, were as safe as an abortion per­
formed in a hospital setting. 

Plaintiffs additionally called another alleged abortion ex­
pert, Dr. Warren Martin Hern, a doctor and general prac­
titioner without board certification in the specialty of ob­
stetrics and gynecology. Hern testified that first-trimester 
abortions, performed six to eight weeks from the last 
menstrual period are "probably the safest surgical pro­
cedure being performed in the United States in this cate­
gory of procedures."11 Dr. Hern further testified that the 
safest surgical method of first-trimester abortion was the 
"vacuum aspiration" method. This procedure is basically 
"a suction removal of the uterine contents."12 

The State of Illinois' expert, Dr. John J . Barton, a board­
certi.fied specialist in the fields of obstetrics and gynecol­
ogy, also testified that first-trimester abortions performed 
in outpatient facilities (such as physicians' offices or ASTCs) 
present no greater risk than the risks and complication 

11 Dr. Hem defined "in this category of procedures" as "pro­
cedures that involve invasion of a body cavity or a major organ 
of some kind." 

11 Dr. Hem noted that the fatality rate for abort.fon was about 
five per one million, whereas, the case fatality rate for term de­
livery was about 11 per 100,000 live births, which meant that the 
risk of term birth is approximately 25 times greater in terms of 
risk of death than abortion. Dr. Hern compared the abortion sur­
gery risk factors to the risk factors of other tyPeS of outpatient 
surgery. He testified that "some estimates . . . mdicate tonsillec­
tomies are at least twice as dangerous as abortions_" Similarly, 
Hem stated onl1 that be consulted a colleague who informed him 
that laparoscop1c surgery resulted in a death rate of two per 
100,000. Hem testified: "Laparoscopic surgery involves the intr"?­
dud.ion of a laparoscope into the abdominal cavity. A laparoscope is 
a tube, a metal tube, that is hollow and is something tbat peimits 
the physician to look through it into the cavity and is introduced 
through the umbilicus, with or without operating instruments." 

L 
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rates of abortions performed in hospitals. Based on the 
m~dical experts~ testimony, it appe.ars probable that first­
tnmester abortions could be safely performed in the sur­
geon's office. Thus, it appears that § 16(1) and its com­
panion clause in 1 157-8.3(A) of the ASTCA would limit 
the availability of abortions by precluding the performance 
of abortions in a physician/surgeon's office. 

In Akron the Supreme Court noted that where the 
abortion law "increased the cost and limited the availabil­
ity of abortions," such a law would probably interfere with 
the woman's decision to have an aborti<>n as well as its ef· 
f~ctuation. Akron, 103 S.Ct. at 2492-93. Further, although 
dictum, the Supreme Court noted "that the medical evi· 
dence suggests that until approximately the end of the 
first trimester, the state's interest in maternal health would 
not be served by regulations that restrict the manner in 
which abortions are performed by a licensed physician." 
Id. at 2492 n.11. The Court further observed that "un­
complicated abortions generally may be performed in a 
physician's office or an outpatient clinic up to 14 weeks 
from the first day of the last menstrual period." Id. 
(American College of Obstetricians and Gynecologists 
(ACOG), Standards for Obstetric-Gynecologic Services 54 
(5th ed. 1982)). In light of the Supreme Court's caveat 
in Akron noting the probability that physicians can per· 
form first-trimester abortions in their offices; given the 
defendant's policy of nonenforcement regarding § 16(1) 
of the MP A and its companion clause in the ASTC, 
, 157-8.3(A), requiring the licensure of any facility per­
forming even one abortion; and after evaluating the evi­
dence presented during the preliminary injunction hearing 
which established that first-trimester abortions performed 
in a controlled outpatient setting, including a physician's 
office, probably were as safe as abortions performed in 
hospitals, I would selectively enjoin the enforcement of 
§ 16(1) of the MP A and its companion clause in the ASTCA 
definition without destroying the entire act because it is 
more likely than not that the plaintiffs would prevail on 
the merits in light of present Supreme Court precedent. 
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In so holding, I agree with the Illinois Supreme Court 
decision in Village of Oak La.um v. Marcowitz, 86 Ill. 2d 
406, 427 N.E.2d 36 (1981), which also held that the ASTCA 
definition was constitutionally invalid as incorporated in 
a local ordinance which "closely resemble[d) the state 
[ASTCJ act and implementing regulations adopted by the 
Department of Health." Id. at 38. The local ASTC ordi­
nance also required an "initial license fee of $5,000, plus 
annual renewal fees of $2,000." Id. at 39. In Marcowitz 
the Illinois court, foreshadowing the caveat in Akron, 
stated: 

"Given the substantial licensing fee required and the 
detailed regulation involved, it seems inevitable that 
medical practitioners who might otherwise perform 
abortions for their regular patients, but whose facil ­
ities were not primarily devoted to surgery, would 
choose not to qualify under the ordinance. The right 
of a woman considering a first-trimester abortion to 
seek the advice and services of her obstetrician, gyne­
cologist, or other physician in whom she has trust 
and confidence may not be so drastically C~·J." 

Id. at 42. 
Further, both § 16(1) of the MPA and the impermissible 

definition clause in the ASTCA, 13 can easily be severed 
from their respective acts without affecting the legisla­
ture's "essential purposes" for the acts' enactments. See 
Zba:ra.z, 763 F .2d at 1545. The MP A is virtually unaffected 
and capable of being enforced independently of § 16(1) and 
as such will continue to be used inter alia to revoke or 
suspend a malfeasant physician's license. Similarly, the 
ASTCA becomes "abortion neutral" once the invalid 
clause is ~moved from the definition of an ASTC. See, 

1:t The unconstitutional clause of 1 157-8.3(A) of the ASTCA to 
be severed reads as follows: 

''or any facility in which a medical or surgical procedure is 
utilized to terminate a pregnancy, irrespective of whether the 
facility is devoted primarily to this purpose." 

l 
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e.g., Village of Oak Lawn v. Marcowitz, 427 N.E.2d at 
42.14 ~ co~trued, the ASTC~ fully effectuates the legis­
latures pnm~ purpose _for its enactment, i.e., to reg­
ulate the rapidly developing trend of cost-effective am· 
bulatory surgical medical units. Thus, the State of Illinois 
remains free to license any facility pursuant to the "abor­
tion neutral" ASTCA "devoted primarily to the mainte­
nance and operation of facilities for performance of sur­
gical procedures," including an abortion facility, like Dr. 
~>'Sdale's, devoted pri:marily to the perf onnance of abor­
tions.15 As with other social and economic legislation the 
test traditionally applied is whether or not the law' has 
a "rational relation" to a valid state objective. See Wil­
liamson v. Lee Optical Company, 348 U.S. 483, 491, 75 
S.Ct. 461, 466 (1955). Thus, I would apply the "rational 
relation" test to the now "abortion neutral" ASTCA. 

~he majo.rity, howevt:r, disagrees and would apply the 
stnct scrutiny test relying on mere dictum in Friendship 
Medical Center Ltd. v. Chicago Board of Health, 505 F.2d 
1141 (7th Cir. 1974), cert. denied, 420 U.S. 997 (1975). 
There the court observed: 

"~urthe~ore, any propo_se~ regula~ion, even if ap­
plied uruversally to all s1m1lar medical procedures, 

14 As I discuss, infra, the abortion-specific 1 157-8.6-1 as well 
as the abortion-specific regulations, are also severable; however, 
all but one of these provhlions survive the strict standard articu· 
lated in Roe. 

·~ The majority baldly ~rts that Dr. Ragsdale's practice con· 
SJSts exclusIVely of first·tnmester abortions even though the record 
reveals that Ragsdale performed some 40,000 abortions between 
1973 and 1985. Up until the Illinois court's 1982 decision in Poe 
v. lllinoUI_ Department of Public Health, No. 78-C-4126 (N.D. Ill. 
1982)! w~tch found the ~~nd-tri!fle:>ter hospital requirement un­
const1tut1onal, ~ale hm1ted his practice to the performance of 
first-trimester abortions. However, Ragsdale testified that subse· 
que~t to Poe, he beg-.m performing second-trimester abortions. This 
obv1o~sly makes economic sense since the physician had the avail­
able licensed ASTC and would only lose income by refusing to 
perform second-trimester abortions. 
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because of the fundamental right of a woman to pro­
cure an abortion during the first trimester, would 
have to meet a compelling governmental interest re· 
quirement. Thus, any general health regulations 
which would apply to first-trimester abortions would 
have to be limited so as to give effect to the fun­
damental rights as established by Roe and Doe; that 
is, not be burdensome on a woman's right to decide 
to abort a pregnancy. By this we mean that in all 
probability nothing broader than general requirements 
as to the maintaining of sanitary facilities and general 
requirements as to meeting minimal building code 
standards would be permissible." 

Id. at 1153-54. 
Initially, I point out that Judge Fairchild, concurring, 

rejected the Fri.en<UJhip majority's dictum, stating: 

"Nevertheless, regulation of the safety of all these 
procedures, incidentally including first-trimester abor­
tions, through imposition of generally applicable reg­
ulations, would seem to be a valid exercise of the 
state's interest in protecting health and need only 
satisfy the traditional [rational basis] test of judicial 
scrutiny imposed in this area." 

Id. at 1155 (Fairchild, J., concurring). Because Friend­
ship's dictum to the contrary "was not refined by the fires 
of adversary presentation," it "was not a fully measured 
judicial pronouncement," and thus "not authoritative." 
Unit.ed St.at.es v. Crawley, 837 F.2d 291, _ (7th Cir. 
1988). This caveat is particularly applicable here where 
we are construing a legislative act regulating a broad field 
of medical 13ervices, including minor surgical procedures. 

The majority gives two reasons, unsupported by this 
record, for relying on the Fri.en<UJhip dictum: "First, we 
cannot ignore the fact that the ASTCA was enacted pri­
marily. with abortion clinics in mind and only applied to 
outpatient surgical clinics generally in an effort to save 
the statute from unconstitutionality." However, as I dem-
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onstrated in part I, the legislative history establishes the 
contrary; the primary p~ose of the ASTCA was to reg­
ulate the. new cost-effeetive ASTCs in which serni-compli­
~a~d (mmor) surgery was performed. ln effect the ma­
JOnty puts the cart before the horse because it rests its 
analysis o_f the .ASTC;A on .the quagmire of legal dictum 
set forth m Friendship which ultimately clouds and con­
fuses its analysis of the ASTCA. 

The majority further states: 

"Seco!1d1y, the state cannot, merely by applying the 
expedient and conclusory label 'surgery' to a medical 
procedure, apply requirements which would be neces­
sary to major surgical procedures in the abortion con­
~ext where th~y would be wholly inappropriate. It 
1~ a.s much a vice to ~n:at abortion similarly to dis­
smular procedures as 1t 1s to treat it differently from 
analogous procedures." 

The majority's c_onclusory statement is incredible in light 
of the rec~rd. First of all, the plaintiff's own medical ex­
perts testified that an abortion was a surgical procedure 
(regardless of the type of abortion method used). On direct 
examination Ragsdale stated that an abortion ''is a minor 
surgical procedure." Tr. at 420. Dr. Hem also testified 
that an early abortion-one performed six to eight weeks 
from the last menstrual period-"is the safest surgical 
procedure being perlormed." Tr. at 241 and 260. Likewise, 
1t was Dr. Barton's expert opinion that an abortion con­
stitut.ed an operation, Tr. at 452, and abortions "are clas­
sified as minor surgical procedures." Tr. at 467. Dr. Hern 
further. stated that an abortion is a surgical procedure 
categonzed as a procedure "that involvefs] invasion of a 
body cavity or a major organ of some kind." Tr. at 241. 
In reaching its conclusion that the state applied the "ex­
pedient and conclusory label 'surgery' " to an abortion 
the majority once again disregards the record and stray~ 
far afield from its area of legal competence and makes 
medical judgments and pronouncements that are more 
properly reserved to those expertly trained in the medical 
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scientific fields such as physicians, surgeons, nurses, 
medical technicians, etc. 

Further, I observe that the courts have consistently 
al1uded to abortions as a surgical procedW:~· In Ro_e, for 
example Justice Stewart noted that the protection of 
the health and safety of a woman" was a legitimate ob­
jective, amply sufficient "to pe~it a state to .regulate 
abortions as it does other surgical procedures. Roe v. 
Wade, 410 U.S. at 170, .93 S.Ct. at 735 (Justice Stewart, con­
curring). Still more recently, in Akron the Supreme Court 
observed that the district court had found that "an abor­
tion generally is considered a 'minor surgical procedure.' ,, 
Akron, 462 U.S. at 444, 103 S.C!-. a~ 2500 n:35. Thus, the 
evidence establishes that an abortion 1s a surgical proced~, 
albeit a semi-complicated (minor) surgical procedure. ~1g­
nificantly, the ASTCA was intended to regula~ all minor 
surgical 'J11'0UdU;res, including ~l types .of .abol't:ive proced­
ures performed m an ASTC; this the ma;ionty fai~s to. reco~­
nize. There is no reason to a~ply stnct scrutmy 1~ this 
situation. There is no language in the Supr:eme Co~ s ~ 
cisions upholding the majority's spec~lat1ve and 1!'1pbc1t 
theory that the Court intended to strik~ down social and 
economic legislation such as the AST<?A m the name of Roe 
or a woman's limited right to tenmnate her pregnancy. 

Further, in Hodgson v. Lawson, 542 F.2d 1350 ~8th Cir. 
1976) (per curiam), the court addre~d th~ . issue of 
whether a state could subject the abortion dec1s1on, even 
during the first trimester, to r~gul~tio~ promul~ted by 
the state board of health, including licensing reqw.rements. 
The Eighth Circuit concluded: 

"A state can impose the same regulations on a clinic, 
specifically built to perform abortions d~ng the first 
trimester th;\t are imposed on other cbrucs that per­
form s~cal procedures requiring approximately the 
same degree of skill and care as the perf ormanc~ of 
first-trimester abortions. As long as the regulations 
applying to abortion clinics ai:e th~ s~e as t~ose ap­
plied to other clinics performmg similar surgical pro-
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cedures, it would not be impermissible to make them 
specifically applicable to abortion clinics." 

Id. at 1358. 
Moreover, in Baird v. Depa:rlm.ent of Public Health., 599 

F .2d 1098 (1st Cir. 1979), the court upheld a state licen­
sure statute applicable to any clinic providing medical, 
surgical, dental, restorative, or mental hygiene services, 
including facilities offering only first-trimester abortion 
services. The First Circuit held: "There is room under 
!We for states to apply the same l'icensing standards to 
abortion facilities as they aP'PlY to like facilities -per/<lrm­
ing medically analog<YUS procedures." Id. at 1102 (empha­
sis added). See also Westchester Women's Health Organi­
zation v. K'helan, 475 F.Supp. 734, 739-40 (S.D.N.Y. 1979); 
Abortion Coalition v. Michigan De·pa:rtment of Public 
Health., 426 F.Supp. 471, 477 (E.D. Mich. 1977); Hallmark 
Clinic v. North Carolina Department of Human Re­
sources, 380 F.Supp. 1153, 1157 (E.D.N.C. 1974), affd on 
other grounds, 519 F .2d 1315 (4th Cir. 1975). Thus, Illinois' 
laws licensing and regulating ASTCs are proper . 

The law is very clear that a state has right to enact 
legislation for the protection of its citizens. See Quilici 
v. Village of Morton Grove, 695 F.2d 261, 274 (7th Cir. 
1982) (Coffey, J., dissenting), cert. denied, 464 U.S. 863 
(1983). The Supreme Court specifically stated: 

"It is elemental that a state has broad power to es­
tablish and enforce standards of conduct within its 
borders relative to the health of everyone there. It 
is a vital part of a state's police power. The state's 
discretion in that field extends naturally to the reg­
ulation of all professions concerned with health." 

Barsky v. Board of Regents, 347 U.S. 442, 449, 74 S.Ct. 
650, 654 (1954). Thus, I am persuaded by the logic of 
Judge Fairchild's concurrence in Friendship, rather than 
by the unsupported and speculative conclusions of the ma­
jority, as well as the reasoning of the First and Eighth 
Circuits, that under Roe and its progeny a state has not 
only the power and authority, but also the duty, to reg-
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ulate all medical facilities, particularly any facility where 
any surgical procedures are. perfo"!'ed (i~clu~ing fir~t­
trimester abortions) as a vahd exercise of its interest m 
protecting the health and welfare of its citizens while en­
suring that the facilities will provide "conditions insur­
ing maximum safety for the woman" who has decided to 
tenninate her pregnancy. Connecticut v. Menillo, 423 U.S. 
at 11, 96 S.Ct. at 171. 

The ASTCA and the regulations promulgated there· 
under were intended to do just that, to protect the safe­
ty of its citizens, and is reason sufficient enough to sus­
tain the validity of the statute. As in many other surgical 
procedures, there are a variety of simil~r medical ~nd 
physical risks involved in having an abortion. Depending 
upon a particular woman's characteristics and develop­
ment, medical and psychological problems may very we~l 
arise during the abortion procedure that only an expen­
enced, well-trained, board-certified obstetrician and gyne­
cologist is capable of recognizing and e~ectively .tre~ting 
in a properly designed, constructed, eqwpped, maintained, 
managed and medically approved facility. Depending upon 
the gestational duration of the embryo or fetus, such com­
plications include, but are not limited. to, trauma, ~rma­
nent damage to vital organs, dysfunction of the cardiovas­
cular or respiratory system requiring cardio-pulmonary 
resuscitation, internal bleeding or hemorrhaging of the 
uterine wall, cervical lacerations, uterine perforation, em­
bolism of the blood vessels, allergic reaction to medica­
tion or anesthesia, if administered, and even the perma­
nent impairment of reproductive organs. Other medical 
factors that must be considered in making an informed 
abortion ~cision include the type of abortion to be per­
formed (dilation and curettage, dilation and vacuum as­
piration dilation and evacuation, hysterotomy, or hyster­
ectomy): the woman's medical history, her reaction ~o 
previous surgical procedures, her. tolerance to ~ertain 
medications the chance that she is an RH-negative fe­
male the ukelihood of contracting a uterine infection, the 
chan~e that the placenta and fetus wiU not be completely 
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removed, the potential for future difficulties in bearing 
children, and also the possibility of sexual sterility. It 
defies reason to allow the state to license an ASTC per­
forming hernia surgery, cataract removals, and repairs of 
a torn or detached retina, but not permit the state to 
license ASTCs primarily performing abortions when there 
are many similar risks involved in the myriad types of 
abortive procedures. 

Lastly, the majority asserts that it is irrational for the 
state to regulate the full-time provider of abortions (those 
primarily perf onning abortions) more heavily than the oc­
casional provider. While it may be true that the full-time 
abortionist may consider himself or herself "more skilled" 
and so theoretically need less regulation, the majority 
overlooks that a state with limited resources may rational­
ly choose to direct its energies to improving the lot of 
the greatest number. For example, if the state, after the 
proper enactment of legislation, chooses to regulate ASTCs 
and reduce the risk of minor surgery (as well as its cost) 
for 100,000 of its citizens, and more instrusive regulation 
of occasional providers would help only 2,000, the state 
may very properly deal with the 100,000 first. Further, 
the cost of regulation per patient will be lower if the state 
concentrates its attention on high-volume businesses; sure­
ly this constitutes a rational relation to a pennissible end. 

The majority's treatment of the ASTCA and the IHFPA 
under the strict scrutiny test is just another way the ma­
jority circumvents and fails to effectuate the purpose of 
the ASTCA, i.e., to regulate changes in the provision of 
medical services. Essentially, the majority substitutes its 
judgment for that of the legislature; this is truly unfor­
tunate in this case since courts should def er above all to 
a legislature's judgments on social and economic matters. 
See Dandridge v. Williams, 397 U.S. 471, 90 S.Ct. 1153 
(1970). Lawyers who are now judges are neither trained 
nor experienced in the medical disciplines possibly related 
to abortion procedures, e.g., obstetrics, gynecology, psy­
chiatry, pathology, general surgery, or emergency medi­
cine. Nor are judges versed in the nuances of the prac-
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tices and techniques of the med!cal . profession ~d thu~ 
are ill-equipped to substitute their v1~ws ~eg~~dmg what 
is medically adequate, proper, or ant1sept1c. As recent· 
ly stated by the Supreme Court, 'there certainly is n? 
reason to think. judges are better qualified than appropn· 
ate professionals in making such decisions.' " St. Mary of 
Nazareth v. l)ep't of Health & Human Services, 698 F .2d 
1337, 1346 (7th Cir. 1983) (quoting Youngberg v. Romeo, 
457 U.S. 307, 323, 102 S.Ct. 2452, 2462 (1982)). However , 
this majority decision is replete with such medical asser· 
tions. For example, the majority states, .. The testimony 
regarding many of the physical plant requirements make 
clear that they have 'no medical justification whatsoever' 
when applied to first and early second trimester abortions 
of the type involved in this case_." Howev.er, the ASTCA 
was intended to regulate all minor surgical pro~edu:es, 
and the legislature is free to ena:t r~asonable legislat_1on. 
Under these circumstances, and m hght of the real nsks 
that accompany minor surgical p~d.ures, includi!lg ah?r· 
tions, it is dangerous for the m33onty to substitute its 
judgment as to what. constitutes ne~essary a~d/or appro· 
priate ASTC regulations. Although m Dandridge the Su­
preme Court was concerned with welfare assistance pro· 
grams, the following admonition is as applicable today as 
it was then: 

"We do not decide today that the [Illinois) regu~a­
tion is wise, that it best fulfills the relevant social 
and economic objectives that [Illinois) might ideally 
espouse, or that a. m?re [re~nable) sys~m coul~ not 
be devised. Conf11ctmg clauns of morality and mtel· 
ligence are raised by opponents and proponents of 
almost every measure, certainly including the one 
before us. But the intractable ec.onomic, social and 
even ph:ilos()phical problems presen~ by fr~gui,ating 
medical services) are not the business of this [c]ourt. 
The Constitution may impose certain procedural safe­
guards upon [the regulatory] sys~m . . .. But the 
Constitution does not empower this [c)ourt to second· 
guess state officials charged with the difficult respon· 
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sibili~y of /guaranteeing its citizens adequate, cost­
effective bu t safe, medical services./' 

Id. at 487, 90 S.Ct. at 1162-63 (citations omitted) (emphasis 
added). See also In re U.S. ex rel. Missouri State High 
School, etc., 682 F.2d 147 (8th Cir. 1982) ("Once a rational 
relationship exists, and it exists here, judicial scrutiny 
must cease. Whether the rule is wise or creates undue 
individual hardship are policy decisions better left to legis­
lative and administrative bodies"). 

. Lastly, _ bec:~mse the co_u~ts "have returned to the orig­
inal const1tut1onal propos1t1on that courts do not substitute 
their social and economic beliefs for the judgment of legis­
lative bodies," Ferguson v. Skrupa, 372 U.S. 276, 730, 
83 S.Ct. 10?.8, 1031 (1963), the "abortion neutral" ASTCA 
is entitled to presumptive validity. It is a well-recognized 
principle that 

"The question, w~et~er ~ law be v?id for its repug­
nancy to the const1tut1on, is, at all times, a question 
of much delicacy, which ought seldom, if ever, to be 
decided in the affirmative, in a doubtful case. The 
court, when impelled by duty to render such a judg· 
ment, would be unworthy of its station, could it be 
unmindful of the solemn obligations which that sta­
tion imposes. But it is not on slight implication and 
vague conjecture, that the legislature is to be pro­
nounced to have transcended its powers, and its acts 
to be considered as void. The opposition between the 
consti tution and the l,aw should be such that the 
judge feels a clear and strong conviction of their in· 
compatibility with each other." 

Fletcher v. Peck, IO U.S. (6 Cranch) 85, 128 (1810) (em­
phasis added). " 'Every possible presumption ... is in 
favor of the validity of a statute, and this continues until 
the contrary is shown beyond a rational doubt.' " Powell 
v. Pennsylvania, 127 U.S. 678, 684 (1887) (quoting Jn re 
Sinking Fund Cases, 99 U.S. 700, 718 (1879)). See also 
Kelley v. Johnson, 425 U.S. 238, 247, 96 S.Ct. 1440, 1445-
46 (1976) (Justice Rehnquist, now Chief Justice, stated that 
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state decisions regarding social legislation are "entitled 
to the same ~ort. of P.resumption of legislative validity as 
are stat~ choices designed to promote other aims within 
the cognizance of the State's police power."). As the Su. 
preme Court recently observed in Pension Benefit Guar­
anty Corp. v. R.A. Gray & Co., 467 U.S. 717 729 104 
S.Ct. 2709, 2717 (1984): ' ' 

" '~t i~ by now we)) established that legislative Acts 
adJustmg the burdens and benefits of economic life 
c~me .to the Court with a presumptiou of constitu· 
t1onality, and that ~he ~urden is on one complaining 
?f a due process ~1olation !-<> establish that the leg­
islature has acted m an arbitrary and irrational way. 
See, e.g., Ferguson v. Skru-pa, 372 U.S. 726, 83 S.Ct. 
l~, 10 L.Ed.2d 93 (1963); Williamson v. Lee Op­
tical Co., 348 U.S. 483, 487488, 75 S.Ct. 461 464 
99 L.Ed. 563 (1955)/ " ' ' 

(quoting Usery v. Turner Elkhorn Mining Co., 428 U.S. 
1, 15, 96 S.Ct. 2882, ~ (1976)). See also RhiMbarger 
v. Orr, ~o. 87-1738, slip op. at 3 (7th Cir. February 4 
1988) (Chief J~dge Bauer observed: "It is well established 
that congressional . le~~tion 'acijusting the burdens and 
benefits of econon:i1c life are presumed constitutional and 
t~at '~he burden 1.s on one complaining of a due process 
v1o~at1on to e~tabb.sh that the legislature has acted in an 
arbitrary and irrational way.• "). Here, the plaintiffs-appel­
lees h:ive not ~emonst~ted. that the Illinois legislature 
acted m an arbitrary or irrational way when enacting the 
ASTCA and the. IHFPA. Thus, within the parameters of 
Roe, .I am convmced that th~ state is free to regulate 
abortmns to the .same extent 1t regulates similar surgical 
proced';ITes .. I fad to understand how the majority holds 
othel'WlSe, smce the Supreme Court has never held that 
R_oe .holds to the contrary. Thus, I would reverse the 
d1stnct court's order preliminarily enjoining the ASTCA 
and the IHFP A. 

III 
However, even if Roe and its progeny were to apply 

to the ASTCA and IHFPA as asserted by the majority, 
the Act would still be constitutionally valid. The holding 
of Roe and its progeny 

"does not mean that a state never may enact a reg­
ulation touching on the woman's abortion right during 
the first weeks of pregnancy. Certain regulations that 
have no significant impact on the woman's exercise 
of he r right may be permissible where justified by 
important state objectives." 

Akron, 462 U.S. at 430, 103 S.Ct. at 2492. The plaintiffs 
asserted that the ASTCA and IHFPA substantially bur­
dened the woman's right to t~rminate her pregnancy in 
three ways: (1) by limiting the availability of abortions; 
(2) by increasing the cost of an abortion; and (3) by re­
quiring the provider to fulfill the certificate of need re­
quirements subjecting the abortionist to a "public veto 
of his [abort.ionl services." As I previously noted, § 16(1) 
of the MP A and its companion clause in 1 157 ·8.3(A) of 
the ASTCA could very well be considered unconstitutional 
and therefore should be enjoined. Thus, the licensure of 
facilities allegedly devoted primarily to the performance 
of abort.ions does not limit the availability of abort.ions 
since many other surgeons, if they so choose, could per­
form first-trimester abortions in their offices. 18 Thus, the 
ASTCA cannot be said to limit the availability of abor­
tions. Further, the possibility that Ragsdale's clinic might 
possibly close does not significantly, if at all, affect the 
availability of abort.ions. The plaintiffs stated that " there 
are approximately 65,860 abortions performed in Illinois 
annually." Ragsdale v. Turnock, 625 F .Supp. 1212, 1219 

18 In Akron the Supreme Court reaffirmed its trimester approach. 
Thus, I am convinced that the state could constitutionaJly require 
that all seeond·trimester abortions be perform~ in an ASTC. Even 
the plaintiffs' experts testified that the risks of an abortion rise 
substantially in the second trimester. 
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(N.D. Ill. 1985). Of these, Ragsdale performs some 3,400 
to 3,500 annually, or some 5 percent. Additionally, there 
are some 42 to 44 ASTCs in Illinois and "approximately 
half of these provide abortions services." Id. However, 
the district court found that Ragsdale was the only avail· 
able abortionist in his area. The record reveals that Rags· 
dale initially testified that he was the "only provider" of 
abortions in his area. Subsequently, he qualified his testi· 
mony, stating he was "primarily, and, in many ways, the 
only abortion provider" in the area. However, Ragsdale 
concluded, stating: "To the best of my knowledge, no one 
else intends" to perform abortions in the area. These 
statements, contrary to the district court's finding that 
Ragsdale was the "only" abortion provider, do not estab· 
lish that abortions would be unavailable in the area if 
Ragsdale had to close his facility (because he failed to 
lease or purchase a new facility). InfeJTing from the high 
volume of abortions performed at Ragsdale's clinic, it is 
apparent that the efficiency of the clinic had reached that 
of an "economy of scale," making it uneconomical for 
other physicians to enter the abortion market in the area. 
However, assuming arguendo, that abortionists receive 
anywhere from $250 to $400 per abortion, 17 it is unlikely 
that another operator Oike Ragsdale) would not perform 
abortions in the area in the event Ragsdale's business 
closed. The physician-surgeon entrepreneur could not ig· 
nore Ragsdale's apparent potential annual gross income 
from abortions alone, approximately $875,000 ($250 per 
abortion x 3500 abortions per year). The district court's 
finding that the closing of Ragsdale's clinic would make 

. abortions unavailable is mere speculation and clearly erro­
neous. 

17 Plaintiff's cou11sel stated during closing argument before the 
district court that the fee charged in a hospital for an abortion 
was $1,000 and that the hospital fee was 2 .. 5 to 4 times greater 
than the cost of an abortion performed in an outpatient facility 
(including a physician's office). Thus, according to plaintiff's counsel, 
an outpatient abortion costs $250 to $400. 
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The district. court found the :)econd burden on a woman's 
right to terminate her pregnancy created by the ASTCA 
licensing requirement was that the licensing requirement 
raised the cost of an abortion "by $25 to $40 for abor­
tions performed at Ragsdale's clinic." The defendants 
argue that the district court erroneously relied on hear­
say for the basis of its factual findings regarding the in­
creased cost. I couldn't agree more since the defendants 
objected throughout the hearing to the relevancy and ad­
missibility of Ragsdale's alleged cost sheets. The alleged 
cost sheets consisted of Ragsdale's musings after allegedly 
discussing tentative plans to move his facility with con­
tractors and other vendors. Ragsdale, a physician and sur­
geon, is no more an expert in cost accounting, contracting, 
architecture, etc., than the respective experts in these 
areas are knowledgeable about the problems and practice 
of surgery and/or medicine. Thus, just as the majority re· 
jected the defendant's architectural expert's testimony 
regarding the medical "need for the ventilation require· 
ments," so too should the majority, on proper balance, 
reject Ragsdale's compliance cost estimates. 

On the other hand, assuming arguendo, that Ragsdale's 
cost-related testimony was properly received in evidence, 
I am convinced that the important state health objective 
of insuring safe, yet cost-effective, medical service by re­
quiring minimum engineering and construction standards 
justified the de minimis financial impact that compliance 
with the regulations places on the cost of an abortion. The 
majority inaccurately asserts that "Dr. Ragsdale testified 
that he estimated compliance with the regulations would 
entail a per-patient cost of between $25 and $40." The 
record reveals that Dr. Ragsdale testified that he esti­
mated the added costs of complying with the regulations 
over and above the costs required s1 111ply ro relocate his 
current practice in such a manner as he deemed appro­
priate f<rr his needs, as $25.21 per patient. (Ragsdale Tr. 
400-01). This added cost of $25.21 certainly cannot be con· 
sidered as significantly more than the $19.40 Oess than 
a $5 difference) increase per abortion for tissue examina-

.. 
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tion upheld by the Supreme Court in Ashcroft because 
"in light of the substantial benefits that a pathologist's 
examination can have, this small cost is clearly justified." 
462 U.S. at 490, 103 S.Ct. at 2524. Moreover, it should 
be pointed out that the increased cost testified to herein, 
unlike the one in Ashcroft, would at best only be tempo­
rary and not one that would remain ad infinitum. Dr. Rags­
dale admitted that " much of the debt would be retired after 
two to five years." Thus, after two years the fee increase 
would be reduced to $10.90 per patient, and after five years 
to a mere $3.40 per patient. I am convinced that the mini­
mum engineering and construction design requirements al­
legedly at issue, which ensure only that all surgical pro­
cedures performed in ASTCs, including first-trimester 
abortions, are perf onned in clean, sanitary, and safe struc­
tures are a substantial benefit to the health and safety 
of patients, and the miniscule financial impact referred to 
is clearly de minimis and justified. 

One last observation respecting the cost of an abortion. 
After searching the record, I found no evidence establish· 
ing the cost of an abortion performed in a doctor's of­
fice. However, the plaintiff's counsel during closing argu­
ment before the district court stated that the costs of an 
abortion performed in a hospital ($1,000) was 2.5 to 4 
times as costly as that of one performed in a surgeon's 
office or in an outpatient clinic. These figures reflect that 
outpatient abortion costs, including those performed in a 
physician's office, range from $250 to $400 each. Thus, the 
$250 cost of an abortion performed in Ragsdale's ASTC, 
even if operating in full compliance with the Act, may 
in fact represent the low end of the abort.ion market price. 
This proposition supports my earlier observation that 
Ragsdale's clinic, because of its efficiency, dominated the 
local market. Further, assuming that Ragsdale's increased 
cost per abortion was $25.21, the percentage increase is 
in the range of 6 to 10 percent, certainly de minimis. It 
is not as if the price of an abortion went from $250 to 
$500, a significant burden. 
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This brings us to the third burden allegedly impinging 
upon a woman's qualified right to terminate her pregnan­
cy, i.e., Certificate of Need (CON) for Ragsdale's ASTC 
and the related public hearing required pursuant to the 
IHFPA.18 The majority unbelievably holds the certificate 
of need requirement unconstitutional for the reason, inter 
alia, that the public hearing accompanying a certificate 
of need created a public veto of a woman's qualified right 
to an abortion. The record establishes unequivocally that 
Ragsdale's landlord, a hospital, wished to terminate its 
lease with Ragsdale because Ragsdale failed to refer pa­
tients to the hospital. Ragsdale applied to the State of 
Illinois, pursuant to the ASTCA and IHFPA, for a license 

18 Pursuant to 11 1155-1160 of the IHFPA, and as noted by the 
majority, "anyone seeking to open an ASTC (must) obtain acer· 
tificate of need for the facility from the Department of Public 
Health after a public hearing and a 120-day review period." A 
CON is granted if the State Board finds 

"(I) that the applicant is fit, willing, and able to provide a 
proper standard of health care service for the community with 
particular regard to the qualification, background and chw·acLcr 
of the applicant, (2) that economic feasibility is demonstrated 
in terms of effect on the existing and projected operating 
budget of the applicant and of the heaJ1k can? facility; in tenns 
of the applicant's ability to establish and operate such facility 
in accordance with licensure regulations promulgated under 
pertinent state laws; and in terms of the projeeted impact on 
the total health care expenditures in the facility and communi· 
ty, (3) that safeguards are provided which assure that the 
establishment, construction or modification of the health care 
facility is consistent with the public interest, and (4) that the 
proposed establishment, ccnl.8troctum or modijiaition is con­
sistent with the orderly and economic development of such 
facilities and is in accord with standards, criteria, or plans 
of need adopted and awroved p14.rsuant to the provisions of 
&ction 12 of this A ct for such facilities for comprehensive 
health care in the community, area, or State served by such 
facilities." 

111 lh Ill. Rev. Stat. , 1156 (emphasis added). Jn this manner the 
s tate has attempted to reduce skyrocketing health care costs by 
limiting the expansion of unnecessary medical facilities. 
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for his new facility. After a full investigation and subsequent 
to holding public hearings, the state agency found that there 
was in fact a need f&r Ragsdale's medical services. At 
the public hearing a number of citizens protested against 
abortions stating their pro-life positions. It stretches the 
imagination that one would write that the exercise of 
one's First Amendment rights to object to an issue be 
treated somehow as creating a burden on a woman's right 
to an abortion. The majority, however, asserts that "the 
state's unwillingness or inability to confine the proceedings 
[the public hearings on Ragsdale's CON for his ASTCJ 
to its even arguably legitimate goals bolster our conclusion 
[that the CON) requirement cannot stand." This statement 
flies in the face of the fact that the state after due and 
considerate deliberations absent emotion or hysteria ob­
jectively analyzed and in fact found that need existed (or 
Ragsdale's medical services. Although I have previously 
expressed that an individual, including an abortionist, 
should be free from picketing in front of his private home, 
see Schultz v. Frisby, 807 F.2d 1339, 1355 (7th Cir. 1986) 
(Coffey, J., dissenting), reh'g gramed and decisUm vacated, 
818 F .2d 1284 (7th Cir. 1987), aff d by equally divi<Ud vot.e 
619 F . Supp. 792, 822 F.2d 642 (7th Cir. 1987), cert. 
grant.ed, 1988 U.S. L.W. 2211 (January 11, 1988), public 
hearings are a different matter. Public hearings are an 
open forum where ~l citizens sh?uld have the ~ght to 
be heard in an orgamzed manner m our democratic form 
of government. That some open forums or demonstrations 
sometimes "degenerate into a shouting match" is not_hing 
new to our right of free speech, much less to our national 
system of justice and ordered liberty. I fail to comprehend 
the nuyority's contrary view. 

Further, the record in this case establishes that the 
ASTCA regulations in question place no burden whatso­
ever on a woman's decision to terminate her pregnancy 
in the first trimester because they reflect nothing but the 
common, accepted, and appro.ved standards of r_nedical 
practice and procedure as testified to by the medical_ ex­
perts. For example, § 205»240 of the ASTC regulations 
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requires the management or owner of an ASTC to formu­
late written policies and a procedures manual: Dr. Rags· 
dale described this requirement as standard medical and 
administrative practice. Other administrative and organiza­
tional regulations, such as those requiring written safety 
plans (§ 205.510), appointment of a qualified consulting 
committee and medical director (§ 205.230), and written 
personnel po1icies (§ 205.310), as well as those requiring 
sanitary conditions (§ 205.420) and proper disposal of all 
materials from the abortion procedure and maintenance 
of the equipment in good working order (§ 205.410) are 
merely enunciations of universally recognized standard 
~ractice. ~or performing surgical procedures in an outpa­
tient facihty. As Dr. Ragsdale conceded on direct examina­
tion, most of the regulations of this type simply "stated 
the obvious" and in no way impinged upon a woman's 
decision, much less her right, to an abortion. Moreover 
the building design and construction requirements contained 
in the ASTC regulations reflect proper engineering design 
and practice from a medical service point of view and ac­
cepted minimum standards for medical facilities. Examples 
include requirements for testing and balancing heating, 
ventilation, and air conditioning systems to ens ure that 
they are in proper working condition (§ 205.1510), insula­
tion in appropriate locations(§ 205.1520), and a minimum 
ceiling height of eight feet with appropriate exceptions 
for certain rooms, such as storage rooms (§ 205.1400). I 
~lieve that the state has more than just a compelling 
~nterest, and in fact has an overriding interest, in ensur­
ing that any and all ASTCs performing any surgical pro­
cedures, including first-trimester abortions, are designed 
and constructed to meet basic engineering standards for 
med!cal facilities in order that all fairly sophisticated 
medical procedures are conducted "under conditions en­
suring the maximum safety" of the patient. Connecticut 
v. Menillo, 423 U.S. at 11, 96 S.Ct. at 171. 

Dr. Hern, the plaintiff's alleged expert witness at trial 
testified that "90 to 95 percent . . . of all first-trimeste; 
procedures in this country ... are performed by vacuum 



aspiration technique of some kind," and are "the sac . 
surgical procedure[s] now performed." The record ~~1 

established that other abortion procedures, such as t :i1, 

~line, urea, ~d inst allati?n _techn~ques ~involving inSt-~ 
mg ~ nee~le mto t~e amm<;>tic c~v1~y, Wlthdrawing fluid 
and installing a salme solution Wlthin the amniotic cavit : 
were also being performed in ASTCs. These abortion P~ 1 

cedure.s ha".e a higher complication and fatality rate t~ 
other abortion procedures, s uch as the vacuum aspir-ation 
and dilation and evacuation methods. Since more compli 
cated and involved abortion procedures which requin­
close supervision, control and regulation are also per­
formed in ASTCs, I am persuaded that the state can 
should, and must regulate its ASTCs in order that ii 
might protec_t its citizens fro~ pos~ible serious medial 
problems which could very easily arise. The State of llli· 
nois, through its legislators, has the authority, if it so 
determines, to require a higher standard for the opera 
tion of these clinics, including attending and supervising 
personnel, building specifica~ion~ and design ,_ as ~~II u 
maintenance, in order that 1t m1ght protect its citmns. 
just as the State of Wisconsin has the authority to tt­
quire higher standards for its prisons and the State .°' 
Georgia to protect its inmates if it so wish~. Cf. W~ 
Administrative Code §§ HHS 302, et seq. with Georgia 
Code Annotated § 42-5-50, et seq. Similarly, the .State. ol 
Illinois can pass legislation mandating more ~1-mclusivt 
immunization requirements for school-age chihi~e~ than 
those required by the State of Missouri. Cf. Ilhnois .R:e" 
vised Statute Chapter 111.5, 1 ~.11 ~d Il~inois:~~S: 
trative Code Tit. 77, § 696.10 with Ml.SSOun RevlJjCU 
ute § 167.181. 

The Illinois legislature has determined that the A'5r';; 
and the IHFP A, by their very enactment, are ve7 ~ 
portant social and economic laws for the bettermen thr 
protection of its citizens. Neither the ASTCA dtl°:at.e 1 

IHFPA burden a woman's qualified right to te~te's irn· 
pregnancy, and both Acts further serve the . 8 citizens: 
port.ant interest in the health and welfare of its 

App. n 
lder Roe and its progeny the ASTCA and 

tt111:- . t•vt·n u~ be held constitutional. 
11rr1 · ~ mus S 

· · to th<'se abortion-specific A TCA regu-
r imJ l\ t~•nl:~ghold that all but one of these abortion-

1.111••11:4: \\orations survive Roe's scrutiny. Initially. I 
.. , .... l·t~l·h,~~f~hal 1 157-8.6-1 '9 properly requires a physi­
~ " 11

" . ·t . ly engaged in practice at an ASTC be on the 
.-uui •1u fl\lt'l· ...... tors of any ASTC "devoted primarily t.o pro-
1.aan (I C I"''- • It d" • f li 

I 
'
• . . 1·1·1t1·es for abortions as a con ition o censure. 

\II lilt{ cU ' d . . . c f t 
,

1111
., . tht> Supreme Court s ecision m o'!"-nec icu v. 

:"""'""· it has been clear _that s~tes. ~an n::<J~ire that ~nly 
h ' '4ldans perform abortions. Illmo1s additional requ1re-

:;1},;t that a practicing physicia"!surge~n .be on th~ board 
.• f 1611 ASTC primarily involved m p~v.idmg a1?<>rtion se_r­
' 11., .:4 :'imply guarantees that a phys1c1~n be mvolved_ m 
th•· 1iu.~i11t'~~ decisions of the board of directors (exclusive 
"' tht> patient-doctor abortion decision) and thus ensure 
:oJ,. nwdical procedures and practices. Further, Dr. Rags­
,l.J,. tt-stificd that 1 157-8.6-1 did not burden the woman's 
n.cht to an abortion. Additionally, Margaret Moe, who 
•h·111n·d to offer abortions out of her clinic, is now free 
1 111 11.cht of the probable unconstitutionality of § 16(1) of 
tht· Ml'A and its companion clause in the ASTC defini­
hunl tu .du llO a8 long as the clinic is not devoted primarily 
'" :4Url(ll'al procedures. If Moe chooses to incorporate her 
dinw !&:~ an ASTC, she, without any trouble, will be able 
'" r.·lJltn a imrgeon performing abortions at her clinic to 
~-n· e · un_ h~r ASTC board of direct.ors. This requirement 
"•·•thn limits the availability nor increases the cost of an 

•• t• ---h 
aragnap 157 ·8.6-1 p.rovides: 

.. Ah11rt1on~-Licensed phys icians 

01!.!;~ti~otwiths~ding any other provision of this Act, any 
drvoltod ~ ope!"3ttng an A_~bulato~ ~urgical Treatment Center 
a phyt1ir~y .to proVIding facilities for abortion must have 
hf'an<'he • w_ho is . hcensed to practice medicine in all of its 
at t.ht- ~ and 18 actively engaged in the practice of medicine 
au~ of th~t~;~~.~. board of direct.ors as a condition to licen· 
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abortion performed at an ASTC and in fact serves the 
important state interest in protecting the health of its 
citizens. Thus, 1 157-8.6-1 is constitutional. 

Further, the record reveals that those regulations ad­
dressing operative care do not burden a woman's right 
to an abortion. Section 205.530(c) of the ASTC regulations 
requires that all tissues removed during surgery be ex­
amined by a qualified consulting pathologist. The Supreme 
Court upheld an almost identical regulation in Ashcroft. 
The Court held that a MiBSOuri regulation requiring all 
tissues surgically removed (including tissue removed dur­
ing first-trimester abortions) be examined by a pathologist 
"reasonably related to generally accepted medical standards 
and 'further{s] important health-related state concerns.' " 
462 U.S. at 487, 103 S.Ct. at 2523 (quoting City of Akron, 
462 U.S. at 430). The Court stated: "As a rule, it is ac­
cepted medicaJ practice to submit all tissue to the exam· 
ination of a pathologist. This is particularly important 
following abortion, because questions remain as to the long­
range complications and their effect on subsequent preg­
nancies." 462 U.S. at 487-88, 103 S.Ct. at 2523 (emphasis 
in original). Further, the information and knowledge gained 
from the aggregated pathological testing and reports will 
aid other women in the future. The requirement for a patho­
logical report on any abnormalities in the tissue in ques· 
tion is proper and constitutional in light of Ashcroft. 

Section 205.760 of the ASTC regulations requires a re­
port, on forms provided by the Department of Public 
Health, of each abortion procedure performed in an ASTC 
within ten days following the month in which the abor­
tion was performed. If the doctor who performed the 
abortio" later discovers a complication, such as hemor­
rhaging; then he or she is required to file a supplemen­
tal report.20 In P/,anned Parenthood v. Danforth, 428 U.S. 
52, 96 S.Ct. at 2831 (197~), the Supreme Court stated: 

20 In a companion regulation which is not abort.ion specific, § 205.620 
requires each ASTC to submit annual statistical data to the De­

<Footnote continued on following page) 
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.. Recordkeeping and report ing requirements that are 
reasonably directed to the preservation of maternal 
health and that properly respect a patient 's confiden­
tiality and privacy are permissible . ... Recordkeep· 
ing of this kind, if not abused or overdone, can be 
useful to the state 's interest in protecting the health 
of its female citizens, and may be a resource that is 
relevant to decisions involving medical experience and 
judgment . .. . As so regarded, we see no legally sig· 
nificant impact or consequence on the abortion deci­
sion." 

Id. at 80-81, 96 S.Ct. at 2846 (footnote omitted). Further, 
Dr. Hern, one of the plaintiffs' alleged experts, testified 
specifically that the reporting of statistics "is essential to 
public health evaluation." Thus, the reporting requirements 
at issue are consistent with the Court's holding in I>an· 
f<Yrth and are eonstitutional. 

Other abortion-specific regulations require a determina­
tion of blood RH factor prior to pe rformance of an ob· 
stetrical procedure, including an abortion (§ 205.730(aXl)) 
and hemoglobin and hematocrit and urine analysis ex­
aminations before performing an abortion, as well as pro­
cedures performed with general anesthesia or local anes· 
thesia with sedation (§ 205.520{b)). At trial, Dr. Ragsdale 
admitted that he had no disagreement with the need to 
perform appropriate laboratory tests. Thus, these provi­
sions in no way impinge upon a woman's decision to have 
an abortion because they merely state the standard med· 
ical tests necessary to perform a safe abortion. In this 
respect, they are no more offensive or intrusive on a 
woman's right to an abortion than § 205.710 which states: 
"Abortions shall be provided to the public with the same 

io c01iti1iued 
partment of Public Heallh. This data is to include the number and 
type of procedures performed and complications reported, the 
number of patients requiring transfer to a hospital due to com· 
plications, the number of patients returning for followup contact, 
and the number of deaths. 

L 
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standards of safety, effectiveness, and regard for pa­
tients[') rights as any other health service." As Dr. Rags­
dale's counsel concededly stated at trial, "Obviously, Dr. 
Ragsdale agrees with that statement. We agree with that, 
and I suspect everyone in this room agrees with that 
statement." 

Finally, I do not agree with the majority's conclusion 
that the counseling requirements of § 205. 730(b) run afoul 
of the Supreme Court's~ in 'I'lwrnburgh v. American 
College of Obstetricians, 476 0.S. 747, 106 S.Ct. 2169 (1986). 
In Tlurmburgh the Court found unconstitutional provisions 
of the state statute that required a woman to be informed 
of fetal characteristics, the availability of financial assist­
ance, detrimental physical and psychological effects, and 
all particular medical risks. Id. at 759-765, 106 S.Ct. at 
2178-81. But the Court held that this detailed information 
exceeded the state's interest in descnbing the general sub­
ject matter relevant to informed consent because it "is not 
medical information that is always relevant to the woman's 
decision and it may serve only to confuse and punish her 
and to heighten her anxiety contrary to accepted medical 
practice." Id. at. '762, 106 S.Ct. at 2179. 

\ 
In contrast, the counseling requirements of§ 205.730(b) 

include a description of the procedure to be performed, 
an explanation of risks and possible complications, and a 
discussion of alternatives. These requirements are signifi­
cantly less instrusive than the one~ invalidated in Thorn­
burgh, and the record establishes through Dr. Hem's 
testimony as an expert witness, that counseling is an in­
dispensable part of a thorough pre-operative evaluation 
and preparation of a patient for an abortion procedure. 
Dr. Hem testified that appropriate counseling should in­
clude a discussion of the alternatives for dealing with preg­
nancy .21 As the·Supreme Court has repeatedly recognized, 

21 Dr. Hern. the court·qualified expert, testified as follows: 
"Q Now, you testified earlier that you do provide counseling 

in your facility, is that right, doctor? 
(Footnote continued on following page) 
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"The decision to abort ... is an important, and often stressful 
one and it is desirable and imperative that it be made 

I d IJ Da with full knowledge of its nature an consequences. n -
forth 428 U.S. at 67, 96 S.Ct. at 2840. See also City of 
Akro'n, 462 U.S. at 442-43, 103 S.Ct. at 2499.22 This is 

21 continued 
A Yes. 
Q ... well, why do you provide tcounseling), Dr. Hern? 
A Well I believe that it is important. for each patient to 

have' not only a good unden;tanding of the procedure that 
she is going to oo having and how she got pregnant [?!) 
and what the methods are for her, 1 mean, for her to be 
J>t!rmitted or to permit her to avoid unwanted pregnan· 
cies in the future. 

Q Well, do you say the same things to ~very patient, Dr. 
Hern? Do you give the same counsehng? 

A In general, yes. Although it really de~nds upon the in· 
dividual patient as to how much we . gwe ~ to that but 
I also think that-how much emphasis we give and as to 
what, but, as I say, it is also important for the patient 
to have an opportunity to express her feelings about the 
pregnancy and about the abortion and, perhaps, the rela­
tionship in which it occurred. 

Q Would you always, Dr. Hem, for example, include in 
your discussUm. with the woman a discussibn of the alter­
Mtives for dealing with. -pregnancy? 

A Yes. And depending also to some extent on the patient's 
interest in this subject. Some pati~ts absoluuly refus.e 
to discuss alternatives; they com.e in and they have their 
minds absoluuly made up about what they want to do 
and they are impatient to get on with the process and 
they really do not wish to s-pend a great deal of time talk· 
ing about, for example, adoption." 

(Emphasis added). 
12 According to the majority, the counseling requirement and in 
particular "the requirement of a 'discussion of alternatives' is un· 
constitutional." The majority relied on Ragsdale's te.stimony to. the 
effect that discussions of alternatives might not be appropnate. 
Ragsdale speculated that it would be inappropriate to inform a 
woman of alternatives if her continuing health was dependent on 

(Footnote continued on following page) 
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true since "[a]bortion is inherently different from other 
medical procedures, because no other procedure involves 
the purposeful termination of potential life." Harris v. 
McRae, 448 U.S. 297, 325, 100 S.Ct. 2671, 2692 (1980). 
Thus, I emphasized in Zbara.z v. Hartigan, 763 F .2d at 
1549-50 (Coffey, J., dissenting): 

"There are severe psychological and emotional 
stresses involved not only before and during the abor­
tion procedure, but for days, months and even years 
following the procedure . . . . For many individuals 
... the abortion decision raises questions that are 
often influenced by sincere, deep-rooted religious 
beliefs, moral principles, and convictions. . . . [J}ust 
as in any surgical procedure, [a woman] is entitled 
to an explanation of the reasonable alternatives to 
abortion. . . .'' 

I am firmly convinced that Illinois can require a counselor 
to provide a woman with a description of the procedure 
to be performed, an explanation of risks and possible com· 
plications, and a discussion of alternatives so that the 
woman can make a responsible enlightened choice in light 
of the fact that no other medical procedure 0 involves the 
purposeful tennination of a potential life." Harns v. McRae, 
448 U.S. at 325, 100 S.Ct. at 2692. Further, the majority's 
rejection of the counseling requirements ignores the recent 
trend in medicine which encourages patients to seek sec· 
ond opinions before undergoing surgical procedures. In 
some instances insurance companies have even required 
a second opinion with respect to non-emergency surgeries 
before providing coverage. These developments reflect the 
importance the medical profession (as well as those footing 

I 

u continiud 
her undergoing a medically necessary abortion. Obviously, in this 
situation a "discussion of alternatives" is inappropriate simply 
because there are no alternatives. The majority's interpretation 
of the Illinois regulations would lead to absurd results. It is clear 
that a discussion of alternatives is required only when alternatives 
in fact exist. 
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t he bill) places on informed consent. The Illinois counsel­
ing regulations merely require that a woman planning to 
terminate her pregnancy do so knowingly; Roe does not 
hold to the contrary. However, § 205.73(XbX2XD) requires 
that "[c}ounselors shall have no financial interest in the 
patient's decision" and appears to interfere with the 
physician-patient relationship and should be severed and 
enjoined. Thus, I do not believe t hat the counseling re­
quirements of§ 205.7300>), except (2XD), are improper and 
would uphold their validity. 

IV 

In conclusion, I am convinced that individual states have 
the obligation, the duty, and the power to license medical 
ASTC facilities where semi-complex (minor) surgical proce­
dures, including first-trimester abortions, are performed 
as a valid exercise of a state's interest in protecting health 
and ensuring maximum safety for the patients. Determin­
ing where to strike the balance between competing inter­
ests is a matter for the legislature, not for the court. The 
Constitution wisely vests the legislative branch of the 
government with the power and authority to enact laws, 
for the legislature is better equipped to carry out that 
task in that interested parties, such as state and local 
governmental representatives, medical experts, etc., are 
able to present their respective positions before the legis­
lative body in a more open, unrestricted, informal forum. 
Thereafter, the myriad of questions and problems, as welJ 
as their possible solutions, are brought before the entire 
legislative branch of government and are subject to the 
scrutiny of public hearing and debate. When dealing with 
the complex and ever-changing question of how to pro­
vide the best health care at a reasonable cost to its citi­
zens, the factfinding and policy making capabilities of a 
court of law are far more limited and confined due to the 
very nature of a court of law. A truly independent judi­
ciary must always exercise its powers of review and deci­
sion making with discretion and reservation, recognizing 
that we are not competent to make social and economic 
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policy decisions, and giving due deference to the legisla­
tive branch of government. Our judicial responsibility ob­
ligates us to declare an act by another governmental unit 
to be void only if we believe the enacted law is contrary 
to the Constitution. After reviewing the ASTCA and the 
challenged provisions of the IHFPA, I am convinced that 
the expressed will of the people as enacted in these llJi­
nois statutes is not contrary to the principles of the Con­
stitution; thus, I would not interfere wit h this well­
reasoned judgment of the Illinois legislature, a coequal 
branch of the government. Surely the Illinois legislature 
is entitled to require that all surgical procedures, including 
first-trimester abortions, are performed ''under conditions 
ensuring maximum safety for the woman [as well as the 
man]." Connecticut v. Menillo, 423 U.S. at 11, 96 S.Ct. 
at 171. 

Moreover, other than § 16(1) of the MPA, its companion 
clause in the A.STCA, and § 205.730(bX2XD), I believe that 
the statutes and regulations in question do not place a 
burden on a woman's decision to terminate her pregnancy 
in the first trimester. Further, if one is able to find a 
burden, it is certainly below the level of de minimis. Last­
ly, the regulations reflect common, accepted and approved 
standards of medical practice and procedure and are de­
signed to enhance the safety of Illinois' citizens, an im­
portant state interest. For the foregoing reasons, I would 
reverse the order of the district court. 
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APPENDIX 

TITLE 77 ILLINOIS ADMINISTRATIVE CODE: 
PUBLIC HEALTH 

CHAPTER 1: DEPARTMENT OF PUBLIC HEALTH 

SUBCHAPTER b: HOSPITALS AND AMBULATORY 
CARE FACILITIES 

PART 205 
MINIMUM STANDARDS, RULES AND REGULATIONS 

FOR THE LICENSURE OF 
AMBULATORY SURGICAL TREATMENT CENTERS. 

SUBPART A: GENERAL 
Section 205.120 Licensure 

a) An application for license shall be made to the De­
partment on forms provided by it. Tbis application 
shall contain the information required under the Act 
and this Part. The application shalJ be submitted 
not less than sixty (60) days prior to the date of 
intended operation. 

b) The application shall include but not be limited to 
the following information: 
1) the name(s) and address(es) of person(s) who 

own and/or operate the facility and the name 
under which they do business. A corporation 
shall submit: 
A) a copy of its certificate of incorporation, 
B) list of the title, name, and address of each 

of its corporate officers, 
C) list of the name and address of each of its 

shareholders holding more than 5%, of the 
shares. 

2) location of the facility. 
3) description of the facility including but not 

limited to interviewing, examination, surgical, 
and recovery room facilities. 
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4) schematic architectural plans. 
5) documentation of compliance with all applicable 

building, utility and Safety Codes. 
6) description of services to be provided by the 

facility including a list of surgical procedures 
to be performed. 

7) list of all personnel including their name, ad· 
dress, position, qualifications and licensure. 

8) All applications shall be signed by the applicant 
and the application shall include a verification 
form acknowledging the application to be true 
and complete and certifying that the applicant 
has knowledge of and understands the action 
required to comply with the Act and licensing 
requirements. The form shall be verified by a 
notary public. The forms shall be accompanied 
by a license fee of $500. 

9) As a condition of the issuance or renewal of the 
license of any Ambulatory Surgical Treatment 
Center: 
A) The applicant shall file a statement of owner· 

ship. The applicant shall agree to update 
the information required in the statement 
of ownership every 6 months from the in­
itial date of filing, 

B) Each license shall file an attested financial 
statement with the Department by July 1, 
1980 and at times thereafter as required, 

C) Financial statements shall be filed annual­
ly on or before April 1, of each year for 
the previous calendar year, or within three 
(3) months after the close of the fiscal 
period of the licensee, 

D) A financial statement shall be filed with 
tile Department on forms provided by the 
Department or on annual financial state­
ments prepared on forms used by the ap· 
plicant. At minimum, they shall include de­
tailed balance sheets, statements of income 
and statements of expense, 
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E) Every facility licensed under this Act, and 
any premises proposed to be conducted as 
a facility by an applicant for a license shall 
be open during its regular business hours 
to an inspection authorized in writing by 
the Director. No notice need be given to 
any person prior to any inspection, 

F) Any corporation operating an Ambulatory 
Surgical Treatment Center devoted pri­
marily to providing facilities for abortion 
must have a physician who is licensed to 
practice medicine in all of its branches and 
is actively engaged in the practice of medi­
cine at the center, on the Board of Direc­
tors as a condition to licensure of the cent.er. 

c) Only those facilities, services, programs and pro­
cedures included in the application shall be licensed. 
A new application is required for the following: 
1) change in ownership, 
2) change in location, 
3) remodeling of facility so as to change the inter­

viewing, examination, surgical or re<.'Overy room 
space or number, 

4) addition of services or programs. 
AGENCY NOTE: The addition of new spe­
cialty services, for example, podiatry or ob­
stetrics/gynecology, may require changes in 
consulting committee, procedures and/or 
staffing. Therefore, the Department finds 
that a new license is needed. 

d) The license shaU be valid for one (1) year, unless 
sooner suspended or revoked, shall be renewable 
annually upon approval by the Department and pay­
ment of a license fee of $300. Each license shall be 
issued only for the premises and persons named in 
the application and shall not be transferable or as­
signable. The licenses shall be posted in a conspicu­
ous place on the licensed premises. A placard or 
registry of all physicians on staff in the facility shall 
be centrally located and available for inspection to 
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any interested persons. The renewal application 
shall be on forms provided by the Department and 
shalJ be submitted to it not Jess than 30 days prior 
to the expiration date. 

e) The facility shall give written notice to the Depart-
ment within seven (7) days of any of the following: 
I) change of administrative staff, 
2) change of medical director, 
3) change of staff physicians, 
4) change of supervising nurse, 
5) addition or deletion of surgical procedures per­

formed, 
6) in the case of a corporation change in any share­

holders equity involving 5% or more interest. 
(Source: Amended at 6 Ill. Reg. 6220, effective May 17, 
1982) 

* * • 
SUBPART D: EQUIPMENT, SUPPLIES, 

AND FACILITY MAINTENANCE 

Section 205.410 Equipment 
Equipment shall be in good working order and shall be 
available in numbers sufficient to provide good patient 
care based on the procedures to be performed in the facil ­
ity. 

a) There shall be monitoring equipment, suction ap­
paratus, oxygen and related items available within 
the surgical and postoperative recovery area. Cardiac 
pulmonary resuscitation equipment shall be avail­
able in all facilities. 

b) There shall be written procedures governing the 
care, use, sterilization, storage and disposal of all 
~aterials to insure that an adequate supply of 
sterile equipment is available for each procedure. 
The section on "Sterilization and Disinfection" from 
Infection Control in the Hospital, most recent edi­
tion, American Hospital Association, shall be used 
as the guideline. 

c) There shall be written procedures to assure safety 
in storage and use of inhalation anesthetics and 
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medical gases. The current edition of the National 
Fire Protection Association Code (StAndard No. 56a) 
shall be used as the standard. 

d) There shall be written procedures to assure the 
safety in storage and w~e of all narcotics and medi­
cations in accordance with state and federal law. 

(Source: Amended at 3 Ill. Reg. 30, p. 371, effective 
July 23, 1979) 

* • * 
SUBPART E: GENERAL PATIENT CARE 

Section 205.520 Preoperative Care 
a) Where medical evaluation, examination, and referral 

are made from a private physician's office, hospital, 
or clinic, pertinent records thereof shall be avail­
able and made part of the patient's clinical record 
at the time the patient is registered and admitted 
to the ambulatory surgical treatment center. 

b) A complete medical history shall be obtained and 
the physical examination shall be complete. A hemo­
globin or hematocrit and examination of the urine 
for sugar, protein, and acetone shall be performed 
by a qualified laboratory technician prior to the 
following procedures: 
1) those performed with general anesthesia, . 
2) those performed with local anesthesia with se­

dation, 
S) those performed to terminate pregnancy. 

c) A written statement indicating informed consent 
and a signed authorization by the patient for the 
performance of the specific surgical procedure shall 
be procured and made part of the patient's clinical 
record. 

d) Surgical procedures shall not be performed on pa­
tient's having medical, surgical, or psychiatric con­
ditions or complications as specified by the consult­
ing committee in the facility's written policies. 

(Source: Amended at 6 Ill. Reg. 10974, effective August 
30, 1982) 
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Section 205.530 Operative Care 
a) SurgicaJ procedures sha~l be perf ?nn.ed o~ly_ by a 

qualified physician, dentist o~ pod1at~st wt~h.m the 
limits of his/her defined specific practice pnv1leges. 

b) A qualified anesthesiologist, a dental anesthesi~lo· 
gist or a certified regi~tered nurse. ~nesthet1st, 
medically directed by a hcensed phys1c1an who a~­
ministers or directs the administration of anesthesia 
in an Illinois licensed hospital, shall be present for 
the administration of anesthetics and recovery of 
patients when any general or major regional anes­
thetic is used. 

c) All tissues removed during surgery shall be exam· 
ined by a consulting pathologist and all x-rays shall 
be read by a consulting ~diologist ~ho .shall pro­
vide a written report of his/her e~t1on to the 
attending physician. A. c~py of this ~P?rt shall be 
filed in the patient's chmcal recqrd within seven (7) 
days. 

(Source: Amended at 6 Ill. Reg. 13337, effective October 
20, 1982) 

* • * 
SUBPART G: ADDITIONAL REQUIREMENTS 

FOR FACILITIES IN WHICH 
OBSTETRICAL/GYNECOLOGICAL PROCEDURES 

ARE PERFORMED. 

Section 205.710 Abortions 
Abortions shall be provided to the 'public with the ~me 

. standards of safety, effectiveness, and regard for patten ts 
rights as any other health service. . 

(Source: Amended at 3 Ill. Reg. 30, p. 371, effective 
July ~· 1979) 

Section 205. 720 Personnel 
At least one registered professional nurse with postgra~· 
uate education or experience in ~bstetrical or ~ecologi­
cal nursing shall supervise and direct the nursmg person­
nel and care of patients having obstetrical procedures. 
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AGENCY NOTE: Procedures involving the 
pregnant uterus are subject to particular 
complications and postoperative care re­
quires a special knowledge on the part of 
nursing staff. 

(Source: Amended at 3 Ill . Reg. 30, p. 371, effective 
July 23, 1979) 

Section 205. 730 General Patient Care 
a} Examination 

1) Prior to obstetrical procedures blood Rh factor 
shall be determined by a qualified laboratory 
technician for every patient. 

2) The physician perfonning an abortion procedure 
shall establish the diagnosis of pregnancy by ap­
propriate clinical evaluation and testing prior 
to performing an abortion procedure. 

3) Time shall be allowed between the initial exam· 
inat ion and termination of pregnancy to permit 
the reporting to and reviewing of all laboratory 
tests with the patient by the facility physician. 

b) Counseling 
1) Counseling shall be provided following disclo· 

sure to the patient of the diagnosis of preg­
nancy, and prior to performance of any surgical 
procedure. It shall be done individually and in 
a room designated for such use which shaJI not 
be the procedure room. 

2) All facilities shall provide orientation training 
for counselors and insure that each counselor 
is qualified to: 
A) Counseling shall be done by a person quali­

fied to: 
i) discuss alternatives for dealing with 

an unwanted pregnancy; 
ii) describe the procedures used in the 

facility; 
iii) explain the risks and possible compli­

cations of each procedure; 
iv) provide contraception information. 

•. 
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B) Demonstration of such counseling qualifica. 
tions shall be required by the Department. 

C) Documentation of orientation training shall 
be required by the Department. 

D) Counselors shall have no financial interest 
in the patient•s decision. 

3) Counseling shall include a discussion of alter­
natives, description of the procedure to be per­
formed, explanation of risks and possible compli­
cations. Contraceptive information may be pro­
vided postoperatively. Group counseling may be 
provided in addition to individual counseling. 
The patienes clinical record shall include docu­
mentation of the counseling received. 

AGENCY NOTE: In the opinion of the Am­
bulatory Surgical Treatment Center Li­
censing Board, the patient should make a 
decision concerning the procedure in an at­
mosphere free from coercion. Consequent­
ly, the Board believes this is best ac­
complished in a room separate and apart 
from the procedure room. The Board be­
lieves that it is difficult to reach a truly 
voluntary decision while the patient is un­
dressed and on the procedure table. 

(Source: Amended at 5 Ill. Reg. 12756. effective No· 
vember 4. 1981) 

Section 205.740 Preoperative Requirements 
Abortions may be performed in a ambulatory surgical 
treatment center on only those patients with gestation up 
to and including 12 weeks commencing with ovulation 
rather t~ computed on th~ ~asis. of the m~nstrual cy~le, 
as detemiined by the physician. if the patient s medical 
condition permits. Abortions shall not be performed in an 
Ambulatory Surgical Treatment Center on those patients 
whose gestation exceeds 12 weeks. 

(Source: Amended at 3 Ill. Reg. 30. p. 371, effective 
July 23, 1979) 
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Section 205.750 Postoperative Requirements 
a) Each obstetrical/gynecological service shall provide 

Rh factor sensitization prophylaxis to all Rh nega­
tive patients according to standard medical pro­
cedures. 

b) Information on availability of family planning ser­
vices shall be provided, when desired by the pa­
t ient. When, in the physician's opinion, it is in the 
best interest of the patient and with the patient's 
consent, family planning services may be initiated 
prior to the discharge of the patient. 

(Source: Amended at 5 Ill. Reg. 12756, effective No­
vember 4, 1981) 

Section 205.760 Reports 
a) A report of each abortion procedure performed in 

an ambulatory surgical treatment center shall be 
made to the Department on forms provided by it. 
These reports shall be submitted not later than ten 
(10) days following the month in which the abor­
tion was performed. Reports shall be submitted on 
procedures performed whether or not the patient 
was pregnant. 

b) Reports shall not be filled out in such a manner 
or at such a time as to avoid accurate reporting 
of complications. 

c) If the facility becomes aware of a complication 
following the submission of the original report, then 
a supplemental report shall be submitted to the De­
partment. 

(Source: Amended at 3 Ill. Reg. 30, p. 371, effective 
July 23, 1979) 

* * • 
SUBPART I: BUILDING DESIGN, CONSTRUCTION 

STANDARDS, AND PHYSICAL REQUIREMENTS 

Section 205.1320 General Considerations 
a) Location 

This facility shall be indentifiably separate from 
other facilities and functions. 
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b) Narrative Program 
Th~ sponsor for each project shall provide a nar­
rative program of functions for the faciHty which 
contains space r~quirements, staffing patterns, de­
partmental relationships and other basic informa­
tion relating to the fulfillment of the institution's 
objectives. This may be a general or detailed de­
scription of each fun~tion to be performed, space 
needed for these functions, hours of operation, num­
ber of staff or. other occupan¥3 of the various spaces, 
t~s of eqmpment required, interrelationship of 
vanous fll!'ctions and spaces, and description of 
those services necessary for the complete function­
ing of the facility but which are available elsewhere 
in the community and, therefore, need not be dupli­
cated in this facility. Explain the type of surgery 
or procedures, the volume of work, the number of 
doctors, etc. 

c) Size 
T~~ extent (nu~~r an~ types) of the diagnostic, 
chrucal, and admirustrative facilities to be provided 
shall be de~nnined by the services contemplated 
and the estimated patient load as described in the 
narrative program. 

d) Provisi~ns for the Handicapped 
1:he design ~hall provide f'!r accessibility to the phy· 
s1cally handicapped (pubbc, staff, and patients). 

e) Privacy for Patient 
T~e design ~f ~he facility s.hall pr~vide for the 
pnvacy and dignity of the patient dunng interview 
examination, and treatment. ' 

(Source: Amended at 6 Ill. Reg. 6220, effective May 17 
1982) 1' • 

• • • 
Section 205.1360 Clinical Facilities 

a) Examination room(s) 
1) Each examination roon(s) shall have a minimum 

clear floor area of 80 square feet, and a mini­
mum dimension of 8 feet, excluding such spaces 
as vestibule, toilet, closet, and work counter 
(whether fixed or movable). Arrangements shall 
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permit at least 2'-6" clearance at each side and 
at both ends of the exantlnation table. 

2) A lavatory or sink equipped for handwashing 
with knee or foot control shall be provided. 

3) A counter or shelf space for writing shall be 
provided. 

b) Procedure room(s) 
1) Provide at least one procedure room with a 

minimum clear area of 250 ::>qua re feet and a 
minimum dimension of 14 feet, exclusive of fixed 
and movable cabinets and shelves. Any other 
procedure rooms shall not be less than 120 
square feet with a minimum dimension of 10 
feet. 

2} Provide a communication system connecting 
with the control station. 

3) Provide special features such as x-ray film il­
luminators, and storage space as required by 
the program. 

c) Recovery room(s) 
1) Room(s) for post-anesthesia recovery for surgi­

cal patients shall be provided. 
2) Recovery room(s) shall contain a minimum of 

100 square feet of usable floor space for single 
bed occupancy and at least 80 square feet per 
bed for multiple bed occupancy, so arranged 
that there will be at least 3 feet between beds 
and 4 feet of clear space at the foot of each 
bed. 

3) This room(s) shall contain a drug distribution 
station, handwashing facility, charting facilities, 
nurses' station, and storage space for supplies 
and equipment. 

4) Provide a toilet which is accessible to the recov­
ery room, without having to leave the recovery 
room to reach it. The water closet shall be 
equipped with a gray diverter valve. 

5) A separate supervised room may be provided 
for use by patients who are able to leave the 
recovery (post-anesthesia) room but need addi-
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tional time for all vital signs to be stabilized 
to ~~e poin.t where the patient may leave the 
fa_c1~1ty. This room shall be equipped with re­
clmmg or lounge type chairs for patients and 
shall contain a minimum of 50 square feet of 
usable floor space for each patient to be accom­
modated at any one time. 

6) These recovery rooms may be combined if de-
sired. ' 

7) Provide a minimum of four recovery beds or 
lounge chairs for each procedure room. At least 
one of the four must be a bed, and the other 
three may be lounge chairs or beds. 

(Source: Amended at 6 111. Reg. 6220 effeetive May 17 
1982) ' ' 

Section 205.1370 Support Service Areas 
a) A co~trol station shall be l?cated to permit visual 

sll!""e1llance of all traffic which enters the operating 
suite. 

b) Provide sterilizing facility(ies) with high speed auto­
clave(s) conveniently located to serve all procedure 
rooms. Approved alternate provisions may be made 
for replacement of sterile instruments during sur­
gery. 

c) A drug distribution station shall be provided for 
storage and preparation of medication to be admin­
istered to patients. 

d) Scrub stations with knee or foot or elbow actuated 
faucets shall be provided near the entrances to the 
procedure rooms. Scrub facilities shall be arranged 
to minimize splatter on nearby personnel or supply 
carts. 

e) A soiled workroom for the exclusive use of the sur­
gical suite staff shall be provided. The soiled work­
room shall c~ntain a work counter, sink equipped 
for hand~ashing, waste receptacle, and linen recep­
~le. ~ room may be used for cleaning anesthe­
s1a equipment. 
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O Fluid waste disposal facilities shall be convenient­
ly located with respect to the general procedure 
rooms. 

g) 
1) A clean workroom or a clean supply room is 

required when clean materials are assembled 
within the surgical suite prior to use. A clean 
workroom shall contain a work counter, sink 
equipped for handwashing, and space for clean 
and sterile suppUes. A clean supply room shall 
be provided when the narrative program de­
fines a system for the storage and distribution 
of clean and sterile supplies which would not 
require the use of a clean workroom. . 

2) An autoclave shall be incorporated into the 
clean workroom. 

h) Anesthesia storage facilities shall be provided. Flam­
mable anesthetics are prohibited. 

i) Medical gas supply storage with space for reserve 
nitrous oxide and oxygen cylinders shall be pro­
vided, with all tanks properly secured. 

j) Storage area for equipment and supplies used in 
surgical suite shall be provided. 

k) Staff and personnel facilities shall be provided for 
male and female personnel (orderlies, technicians, 
nurses, and doctors) working within the surgical 
suite. The areas shall contain lounge, lockers, toilets, 
lavatories equipped for handwashing, and space for 
changing clothing. These areas shall be arranged to 
provide a one-way traffic pattern so that person­
nel entering from outside the surgical suite can 
change. gown, and move directly into the sµrgical 
suite. Space for removal of scrub suits and foot 
covers shall be designed so that personnel using it 
will avoid physical contact with clean personnel. 

1) Provide change areas where patients can change 
from street clothing into hospital gowns in privacy, 
and be prepared for surgery. This shall include 
lockers, toilets, clothing change or gowning area(s), 
and space for the administration of medications. 
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m) Stretcher storage area shall be out of direct line 
of traffic. 

n) J~nito.r's closet containing a floor receptor or ser­
v1~e smk, and_ storage space for housekeeping sup­
plies and equipment shall be provided exclusively 
for the surgical suite. 

(Source: Amended at 6 Ill. Reg. 6220 effective May 17 
1982) • • 

Section 205.1380 Diagnostic Facilities 
If_ th.e pre-a~!ssion evaluation tests are to be performed 
with.in the _fac1hty,. the following services shall be provided. 

a) Rad1o~ph1c suite, if provided, shall contain the 
followmg: 
l) film processing area 
2) viewing and administration area 
3) film storage facilities 
4) toilet r~m with handwashing facilities, direct­

ly access1~le from each fluoroscopy room with­
out entenng the general corridor area. 

5) dressing area wil h convenient access to toilets. 
b) Laboratory suite shaH contain the following mini­

mum facilities: 
1) Laboratory work counter with sink and vacuum 

and electric services. ' 
2) Lava~ory or counter sink equipped for hand­

washing. 
3) Storage cabinet or closet. 
4) Specimen collection facilities equipped with a 

toilet and lavatory. 
5) Blood collection facilities shall have space for 

a chair and work counter. 
(Source: Amended at 6 HI. Reg. 6220, effective May 17 
1982) i ' 

• • • 
Section 205.1400 Details and Finishes 

a) Minimum J?Ublic corridor width shall be 5'-0•, except 
those comdors where patients are transported in 
stretchers or carts shaU be 8'-0". 
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b) The facility or section shall have al least two exits 
remote from each other. Other details relating to 
exits and fire safety shall be in accordance with 
Section 13 (Business Occupancy) of the latest edi­
tion of NFPA Standard 101 and the requirements 
outlined herein. These Standards govern where dif­
ferent from the code. 

c) Items such as drinking fountains, telephone booths, 
vending machines, and portable equipment shall be 
located so as not to restrict corridor traffic or re­
duce the corridor width below the required mini­
mum. 

d) All doors to toilets which may be used by patie1'ts 
shall be equipped with hardware which wiJJ permit 
access in an emergency. 

e) The minimum width of doors for patient access to 
examination and treatment rooms shall be 3 '-0". 

O The minimum width of doors to rooms needing ac­
cess for stretchers (procedure rooms, recovery) shall 
be 3'-8". 

g) Doors on all openings between conidors and rooms 
or spaces subject to occupancy, except elevator 
doors, shall be swing type. 

h) Doors, except doors to spaces such as small closets 
which are not subject to occupancy, shall not swing 
into corridors in a manner that might obstruct traf­
fic flow or reduce the required corridor width. 

i) Doors, sidelights, borrowed lights, and windows in 
which the glazing extends downs to within 18 inches 
of the floor (thereby creating possibility of acciden­
tal breakage by pedestrian traffic) shall be glazed 
with safety glass, wire glass, or plastic glazing ma­
terial that will resist breaking and will not create 
dangerous cutting edges when broken in accordance 
with the State of Illinois Safety Glazing Materials 
Act (111. Rev. Stat. 1981, ch. 11 llh, par. 3101 et 
seq.). Similar materials shall be used in wall open­
ings unless required otherwise for fire safety. 
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j) Thresholds and expansion joint covers shall be made 
flush with the floor surface to facilitate use of 
wheelchairs and carts. 

k) Air dryers, or paper towel dispensers and waste 
receptacles shall be provided at all handwashing 
fixtures. 

l) Where labeled fire doors are required these shall 
be certified by an inde~ndent testing laboratory 
as meeting the construction requirements equal to 
those for fire doors in National Fire Protection As­
sociation (NFP A) Standard 80. Reference to a labeled 
fire dooi- shall be construed to include labeled frame 
and hardware. 

m) Radiation protection requirements of X-ray and 
gamma ray installations shall conform to the re­
quirements of the Department of Nuclear Safety 
Rules for Protection Against Radiation (32 Ill. Adm. 
Code, Subchapter b) and should follow guidelines 
of NCRP reports 133 dated February 1968, and #49 
dated September 1976. Provisions shall be made for 
testing and completed installation before use, and 
all defects must be corrected before use. 

n) The minimum ceiling height shall be 8'-0" with the 
following exceptions: ' 
1) Boiler rooms, if provided, shall have ceiling 

clearance not less than 2•-a• above the main 
boil~r head~r and connecting piping. 

2) ~diograph1c and other rooms containing ceil­
m~·mo'!'.1ted equipment and including those 
with ceiling-mounted surgical light fictures shall 
have height required to accommodate the equi~ 
ment and/or fixture. 

3): Ceilings in corridors, storage rooms, toilet rooms 
and other minor rooms may be not less tha~ 
7'-8". 

4) Suspended tracks, rails, and pipes located in 
path of normal traffic shall be not less than 6'· 
8" above the floor. 
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o) Flammable Anesthetics arc prohibited. 
p) Cubicle curtains and draperies shall be noncombus­

tible or rendered flame retardant and shall pass 
both the large and small scale tests of NFPA Stan-
dard 701. . 

q) Interior finish of walls and ceilings of all exit ways, 
storage rooms, and areas of. unusual fire hazard 
shall have a flame spread ratmg of not more than 

25. ad 
r) Floor finish materials shall have a flame spre 

rating of not more than 75. If a s~parate ~derlay­
ment is used with any floor finish matenal, the 
flame spread test assembly shall include the under-
layment. 

s) All interior finish materials shall have smoke .de-
veloped rating of 450 or less. The use. of matenals 
}mown to produce large amounts of toxic gases shall 
be avoided. 

t) Floor materials shall be easily cleanab_le ~nd have 
wear resistance appropriate for the location mvolv~d. 
1) In all areas frequently subject to wet clea~mg 

methods, floor materials shall not. be phy~ical· 
ly affected by germicidal and clearung S?lutions. 

2) Floors that are subject to traffic while wet, 
shall have a nonslip surface. . . . 

u) wan finishes shall be washable and m the immedi­
ate area of plumbing fixtures, shall be smooth and 
moisture resistant. 

v) Floor and wall penetrations by pipe~ •. d~cts, and 
conduits shall be tightly sealed to mmumze entry 
of rodents and insects. Joints of structural elements 
shall be similarly sealed. . . . 

w) Ceilings shall be cleanable and those m ~ensit1ve 
areas such as surgical rooms shall be re~dil~ wash· 
able and without crevices that can retam dirt; par· 
ticles. These sensitive areas shall have a fin_is~ed 
ceiling, covering all overhea~ duc~work and. p1pmg. 

x) Finished ceilings may be omitted m mechamcal and 
equipment spaces, shops, general storclge areas, and 
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similar spaces, unless required for fire-resistive pur­
poses. 

y) Aco~stical ceilings are recommended in corridors 
multipurpose rooms, and waiting areas. ' 

(Source: Amended at 6 Ill. Reg. 6220 effective May 17 
1982) • • 

* * * 
SUBPART J: MECHANICA L 

Section 205.1540 Air <;onditioning, Heating and 
Ventilating Systems 

a) The systems shall be designed to provide the com­
fort temperatures and humidities as recommended 
by ASHRAE Standards. 

b) Air handling systems shall conform to " Installation 
of Air Conditioning and Ventilating Systems '' N FP A 
90A-1976. ' 

c) For spaces not exceeding 25,000 cubic feet in volume 
heating, air conditioning, and ventilating system~ 
shall conform to "Standard for the Installation of 
Wann Air Heating and Air Conditioning Systems 
NFPA 90-B, 1973, except return ducts shall be con~ 
structed of material equal to that specified for sup­
ply ducts, Chap. 2, paragraph 1.1., Duct Materials. 

d) qutdoor air intakes shaU be located as far as prac­
tical but not less than 15 feet from exhaust outlets 
of v~ntilation. systems, combustion equipment stacks, 
medical-surgical vacuum systems, plumbing vent 
stacks or from areas which may collect vehicular 
exhaust and other noxious fumes. 

e) All ventilation air outlets and inlets shall conform 
to NFPA 90A-Chapter 2, paragraph 3.2. Location 
of Outlets and Inlets. 

0 The ventilation systems shall be designed and baJ. 
a_nced .to provide the ventilation and pressure rela· 
tionsh1ps as shown in Table A. 

g) The ventila~on air supplied to the procedure rooms 
shall be delivered at or near the ceiling of the area 
served, and all exhaust or return air from the area 
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shall be removed near the floor ~evel. At least two 
exhaust outlets shall be used m each procedure 

h) ~l~~~ntral ventilation or air con.ditionin~ s~stems 
shall be equipped with filters havmg effi~1encies not 
less than those specified in the followmg table: 

FILTER EFFICIENCIES FOR CENTRAL VENTILATION 
AND AIR CONDITIONING SYSTEMS IN 

AMBULATORY SURGICAL TREATMENT 1'-.ACILITIES 

Area Designation 
Procedure and 

Minimum 
Number of 
Filter Beds 

Filter 
Efficiencies 

(Percent) 
Filter Bed Filter Bed 

No. 1 No. ~ 

Recovery Rooms 2 25 
All Other Areas 1 25 

90 

i) All filter efficiencies shall b~ average atmo~pheric 
dust spot efficiencies test:ed m .accordance ~1th t~e 
American Society of Refnger.it1on and Heatmg, Air 
Conditioning Engineers (ASH RAE) Standards 52-68. 

j) For systems serving procedure and recovery rooms, 
filter bed No. 1 shall be located upstream, of the 
conditioning equipment and filter bed No. 2 sha~l 
be located downstream of the supJ?l~ fan and condi· 
tioning equipment including humidifiers. . 

k) Filter frames shall be durable and shall prov1~~ an 
airtight fit with the enclosing duct work. All 3omts 
between filter segments and enclosing duct ~~rk 
shall be gasketed or sealed to provide a positive 
seal against air leakage. 

l) A manometer shall be installed across each filter 
bed serving procedure and recovery rooms. 

m) Fire and smoke dampers shall be ~onstructed,. lo­
cated and installed in accordance with the reqmre­
ments of NFPA 90A. 
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n) All systems, regardless of size, which serve more 
than one smoke or fire zone, shall be equipped with 
smoke detectors to shut down fans automatically a....:; 
specified in paragraph 4-3.1 of NFP A 90A. 

o) The ventilation system for anesthesia storage rooms 
shall conform to the requirements of "Standard for 
Inhalation Anesthetics" NFPA 56A, including the 
gravity option ventilation system. 

p) Boiler rooms shall be provided with sufficient out­
door air to maintain combustion rates of equipment 
and limit temperatures in working stations to 97° F 
Effective Temperature as defined by ASHRAE 
Handbook of Fundamentals. 

q) Rooms containing heat-producing equipment, such 
as boiler rooms and heater rooms, sha11 be insulated 
and ventilated to prevent any floor surface above · 
from exceeding a temperature of 100° F. 

(Source: Amended at 6 Ill. Reg. 62'l0, effective May 17, 
1982) 
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Section 205. TABLE A General Pressure Relationships and Ven-
lilation Rates of Ambulatory Surgery Area 

Pressure 
Within Relation· 
Area ship 

Room Units lo Adjaeent 
Designation Arca:; 

Proce<iure Room + 
~xamination Room 0 
Recovery Room + 
Medication Area + 
X-Ray Room 0 
Soiled Workroom 
or Soiled Holding 

Clean Workroom 
or Clean Holding + 

Darkroom 
Toilet Room 
Janitors' Closet 
Sterilizer Equip. 

Rm. 
Linen and Trash 
Rm. 

Laboratory 
Soiled Linen 
Storage 

Clean Linen 
Storage + 

0 Anesthesia Storage 
Central Services Area 
Soiled Area 
Clean Area 

Equipment Storage 

+ = Positive 
- Negative 

0 = Equal 

+ 
0 

Minimum 
Total Air All Air 

Changes per Exhausted 
Hour Directly 

Supplied to Recircu-
to Room Outdoors lated 

15 Oµtional No 
6 Oj.ltional Optional 
6 Oplional Optional 
4 Optional Optional 
6 Optional Optional 

10 Yes No 

Optional Optional 4 
10 Yes No 
10 Yes No 
10 Yes No 

10 Y es No 

1- Yes No 
6 Optional Optional 

10 Yes No 

Optional 2 Optional 
8 Yes No 

6 Yes No 
4 Optional Optional 
2 Optional Optional 

(Source: Amended at 6 Ill. Reg. 6220, effective May 17, 
1982) 
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APPENDIX B 

JUDGMENT - ORAL ARGUMENT 

UNITED STATES COURT OF APPEALS 
For the Seventh Circuit 
Chicago, Illinois 60604 

March 10, 1988. 

Before 
Hon. WILLIAM J. BAUER, Chief Judge 
Hon. JOHN L. COFFEY, Circuit Judge 
Hon. JESSE E. E SCHBACH, Senior Circuit Judge 

RICHARD M. RAGSDALE, M.D., et al., 

Plaintiff s-Appellees, No. 85-3242 
VS. 

BERNARD J . TURNOCK, Director of lllinois Department of 
Public Health, NEIL F. HARTIGAN, Attorney General , 
State of IJJinois, GARY L. CLAYTON, Director of the Illi· 
nois Department of Registration and Education, 

Defendants· AppeUants. 

Appe.al from the United S~i.e:; District Court 
for th~ Nort~rn District of lllinoi:;, EastA;m Division. 

No. 8S-C6oJJ- John A. Nordberr. Judge. 

This cause was heard on the record from the United 
States District Court for the Northern District of Illinois, 
Eastern pivision, and was argued by counsel. 

On consideration whereof, IT IS ORDERED AND AD­
JUDGED by th.is ·court that with the exception of the por­
tion of the injunction regarding the second trimester hos­
pitalization requirement, which is VACATED AS MOOT, 
the preliminary injunction is AFF'JRMED, in accordance 
with the opinion of this Court filed this date. Costs on 
appeal are assessed to appellants. 
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APPENDIX C 

ED STATES COURT OF APPEALS UNIT c· ·t 
For the Seventh ircu1 

Chicago, Illinois 60604 

April 13, 1988. 

Before 

Hon. WILLIAM J. B AUER, _Chi~l Judge 
L COFFEY, Circ-uil J udg_e . · 

Hon. JJO~N - E. E"CHllACH Senior Circuit Judge Hon. ESSE • 0 ' 

RICHARD M. RAGSDALE, et al. , 

Plain tiff s-Appellees · 

No. 85·3242 v. 

BERNARD J . TtmNOCK, Director of the Illinois Department 
of Publ ic Health, et al., 

Defendants· Appellants. 

ORDER 
The slip opinion in this matter h;sued on Mai·ch 10, 1988, 

is amended as follows: t th" d 
15 ~t .k the presen Ir 

In footnote 6 at pa~~s d 14·epi~::~h~m with the follow­and fourth sentence:s an r 
ing sentence. 



App. 104 

However, the dbtrict court undertook a thorough 
examination of the traditional factors governing 
the granting of preliminary relief, i.e., the lack 
of an adequate remedy at law, irreparable hann , 
balance of harms, likelihood of success on the 
merits, and the public interest. 

At page 3, line 10, s trike the word ' 'Providers" and 
substitute the word "Planning." 

At page 5, line 13, strike the word "or" and suhsti­
tute the word ''for." 

At page 32, lines 5-7, strike the citation "Zbaraz v. 
Hartigan, 763 F .2d 1532,· 1545 (7th Cir. 1985), a:ppeal 
pending, No. 85·673" and substitute the following 
"Zbaraz v. Hartigan, 763 F.2d 1532, 1545 (7th Cir. 
1985) affd _ U.S. _, 108 S. Ct. 479 (1987)." 
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APPENDIX D 

UNITED STATES COURT OF APPEALS 
For the Seventh Cin.:uit 
Chicago, lllinob ()()(i04 

AMENDED ORDER 

August 16, 1988. 

Before 
Hon. Wll. l.IAM J . BAlJEH, Chief Judye 
Hon. Jom11 L. CcwFEY, Circui t Ju.flge . 
Hon. JEs:>E E. E scllBACH, Se-11ior Circuit J1tdge 

RICHAIW M. R AGSDA LE, M.D., et al. , 

Plaintiff s-Appellees, 

No. 85·3242 v. 

B ERNAlm J. T uRNOCK, Director of Illinois Dept. of Publi.c 
Health; NEIL F. H AHTIGAN, Attorney Gener<~I , ~tate of 
Illinois; and GARY L. C LAYTON, Director of Illmms Dept. 
of Registration & Education, 

Defendants-Appellants. 

App1·al from th•· Unite1I SL~L••_s [)istrict <'-0~r~ . 
for tilt Nurth"rn Oi :1Lric1 of lll1M1s, t-:aslern l>1v1s 111n. 

Nu. ~ {; 601 I- John A. Nordberg. Jmig1•. 

ORDER 
On consideration of the petition for rehearing and sug­

gestion for rehearing- eu bcrn.c filed by defendants·appel-
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Jants and the answer filed by plaintiff s-appellees, a vote 
was r~qu_ested on the suggestion for a rehea1ing eu bouc. 
A rnaJor1ty of ~h~ members of the original panel voted 
to den.y the pet1t1on f?r rehearing, and the suggestion of 
reheanng en bane faded by an equally divided court.* 
Judges Wood, P_osne r, Coffey, Manion, and Kanne voted 
to grant reheanng en bane. Accordingly, 

. IT IS ORDER~D that the aforesaid petition for rehear­
mg and suggestion for rehearing en btiuc· is OENIED. 

*. Judge Kenneth F. Ripple did not participate in thc.> considera­
tion of the suggestion for rehearing en bane. 
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APPENDIX E 

UNITED STATES COURT OF APPEALS 
For the Seventh Circuit 
Chicago, lllinoi1' ti0fi04 

Augu~t 12, 1988. 

Before 

Hun. WILLIAM J. HAllEI<, Chief Judfj(' 
Hon. J oHN L. CoFl·'EY, C'irc11 it J11tl!Je 
Hon .• Ji.:ssJo: E. f1:sc·11BACH, Senior Circuit Judge 

H1n1A1m M. RACSl>,\Lt:, M.D., et al., 

Plain tiffs-A pµellee::.o;, 

No. 8fi-:~242 v. 

B i-:HNAl<I> .J. 'fl lHNO("K, Director of Illinois Dept. of Puhlk 
Health; Ni-:11. f'. HAHTU ;AN, Attorney General, State of 
Illinois; and GARY L. CLA Y1'<>N, Director of lllinois Dept. 
of Registration & F.clucatiun, 

J)efendant~·Appellants. 

App•·al from Lill" llnilt·d ~Cal«:> l>istl'i1:1 Court 
f'ur lh.- N11rtlh"l'll lli:>I rid uf' llli1111is, Ea::ll·rn l>ivi,.;io11. 

No. X.') (' t~l ll -John A. NordberK. J111ty .. 

ORDER 
On ronsideration of the petition for relwaring and sug­

gestion for rehearing t'11 baw: filed hy dcfendants-appel-
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lants and lhe answer filed by plaintiffs-appellees, a vote 
was requested on the suggc::;lion for a rehearing eu bmu:. 
A majority of the judges in regular active service clicl not 
vote to rehear the case en bane, and a majority of the 
members of the original panel voted to deny the petition 
for rehearing. Accordingly, 

IT IS ORDEREO that the aforesaid petition for re hear­
ing and suggestion for rehearing en ba u c is DEN 11<: D. 

Judge Kenneth F. Ripple did not participate in the consideration 
of the suggestion for rehearing en bane. 
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APPENDIX F 

[Entered December 11 , 1985) 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

Rrc HA IW M. R At:8DAL£, M.D., et al., 
Plaintiffs, 

vs. 

BERNARD J. T UHNOCK, et al., 
Defendants. 

No. 85 C 6011 - Judge Nordberg 

CLASS CERTIFICATION AND 
PRELIMINARY INJUNCTION ORDER 

This matter came to be heard upon plaintiffs' motion 
for class certification and upon plaintiffs motion for a pre­
)jminary injunction to enjoin and restrain defendants from 
enforcing § 16.l(a)-(e) of the Illinois Medical Practice Act, 
Ill. Rev. Stat. ch. 111. § 4433(a}(e) ("the MPN'), the Illi­
nois Ambulatory Surgical Treatment Center Act, Ill. Rev. 
Stat. ch. llPh, 1 157-8. 1, et seq. ("the ASTC Act"), regula­
tions promulgated under the ASTC Act, and the Illinois 
Health Facilities Planning Act, Ill . Rev. Stat. ch. 11 Jlh, 
§ 1152-1168 ("the HFP Act"), against persons offering, 
performing, or desiring to offer or per!'orm first or early 
second trimester abortions. The parties presented evi­
dence and argument to the Court in hearings November 
18-22 and November 26, 1985, and memoranda of Jaw. 
Based upon the evidence, ar1-,ruments and memoranda pre­
sented to t he Court, on November 27, 1985 the Court 
issued a Memorandum Opinion and Order granting plain-
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la~~s and the answer filed h)'. plaintiffs-appcllel:ls, a vote 
~as .r~q~estecl on ~he sug~l~st1on for a rehearing en heme. 

maJonty of the Judges m regular acti ve service did not 
vote to rehear the case en bane, ancl a majority of the 
~embeh•rs ~f the original panel voted to deny the petition 
ior re earmg. Accorclingly, 

in IT. IS O~DE~1'~0 that the afo_resaid pl• Lition for )'(~hear­
g and suggestion for rehearing en /mll(· is f)J<~ NIEI>. 

Judge Kenneth F Ripple 1l1'd n t t . · · f t L . • • O par IClpat<: Jn the COnSideratillll 
o rie suggestion for rehearing en bane. 
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APPENDIX F 

fEntererl December 11, 19851 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

E ASTERN DIVISION 

R1CHArW M. RAG~DALE, M.D., et al., 
Plaintiffs, 

vs. 

B i!:RNARO J . T URNOGK, et al. , 
Defendants. 

No. 85 C 6011 - Judge Nordberg 

CLASS CERTIFI CATION AND 
PRELIMINARY INJUNCTION ORDER 

This matter came to be heard upon plaintiffs' motion 
for class certification and upon plaintifrs motion for a pre­
liminary injunction to enjoin and restrain defendants from 
enforcing § 16. l(a)-(e) of the Illinois Medical Practice Act, 
Ill. Rev. Stat. ch. 111, § 4433(a)-(e) ("the MPA "), the Illi· 
nois Ambulatory Surgical Treatment Center Act, Ill. Rev. 
Stat. ch. 11 l'h, 1157·8.l, et seq. ("the ASTC Act"), regula­
tions promulgated under the ASTC Act, and the Illinois 
Health Facilities Planning Act , Ill. Rev. Stat. ch. l l 11h, 
§ 1152-1168 (" the HFP Act"), against persons offering, 
performing, or desiring to offer or pe rform first or early 
second trimeste r abortions. The parties presented evi­
dence and argument to the Court in hearings November 
18-22 and November 26, 1985, and memoranda of law. 
Based upon the evidence, arguments and memoranda pre­
sented to the Court, on November 27, 1985 the Court 
issued a Memorandum Opinion and Order granting plain-

J 
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tiffs' motion for class certification and plaintiffs' motion 
for preliminary injunction. 

Based.upon this Court's November 27, 1985 Memoran­
dum Opm1on and Order and the findings of fact and con­
clusions of 'law therein, IT IS HEREBY ORDE RED, AD­
JUDGED AND DECREED as follows: 

1. This matter shall be maintained as a cla::;s action 
The Court hereby certifies the following classes: · 

(a) A plaintiff class consisting of all physicians and 
surgeons who perform or desire to perfonn abortions 
in the State of Illinois; 

(b) A plaintiff class consisting of all 11linois women 
of child-bearing age who desire or may desire an 
abortion sometime in the future; 

(c) A defendant class consisting of all State's Attor· 
neys in the State of Illinois. 

2. Until further order of this Court, defendants Bernard 
J. 'furnock, Neil F. Hartigan, and Gary L. Clayton, in 
their official capacities, and their successors, officers, 
agen~, serv~ts, employees, an~ ~ttorneys, and those per­
so_ns m active concert or participation with them, and 
Richard M. Daley and the other 101 S tate's Attorneys 
in Illinois, their successors, officers, agents, servants, em­
ployees and attorneys and those persons in active con· 
cert or participation with them, are hereby enjoined from 
the following actions: 

(a) Enforcing § 16.l(a).(e) of the MPA, Ill. Rev. 
Stat. ch. 111, § 4433(a).(e); · 

(b) Enforcing or applying the ASTC Act, Ill. Rev. 
St"flt. ch. lll1h, 1157-8.1 et seq., or any of its provi­
sions, or rules or regulations promulgated thereunder, 
against any person or facility to the extent such per­
son or facility offers or performs, or desires to off e r 
or perform, first and/or early second trimester abor­
tions or other abortion-related gynecological proced­
ures, such as a dilation and curettage; 
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(c) Enforcing or applying the H J<'P Act, 111. Rev. 
Stal. ch. 11 Jl/2, § 1J52-1 WH, again::;t any person or 
faci lity to the extent such person or facility offers 
or perform::;, or clcsires to offer or pe rform, firs t arnU 
or early second trimester ahortions or other abortion­
rclatecl j,')'nccologic:al procedures, such as a dilation 
and curettage; 

(cl) Initiating any prosecution against, including but 
not limited lo civil and aclministrativ<! proceedings, 
or imµosing any sanction upon any person who offers 
or performs or desi res to off e r or lH?rform first and/ 
or early second trimester abor tions or other abortion­
relatecl gynecological procedures, such as a dilation 
and curettage, in violation of§ 16.l(a)-(e) of the MPA, 
the ASTC Act, or any of its provisions, or rules anrl 
re1.rulations promulgatt!d thereunder, or the HFP Act. 

3. This order shall be effective immediately an<l shall 
supplement this Court's November 27, 1985 order. 

4. The $2,000 bond 1,.riven by plaintiffs on November 27, 
1~•8.5 and then approved hy the Court shall also secure 
the preliminary injunction order contained herein. 

ENTEH: Isl J<HIN A. NOHIJBERG 
United States District 
Court Judge 

Date: December 11, 1985 
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APPENDIX G 

[Entered November 27, 1985] 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT 01'' ILLINOIS 

EASTERN DIVISION 

RICHARD M. RAGl-30ALE, M.D., et al., 
Plaintiffs, 

v. 

BERNARD J. TURNOCK, et al., 
Defendants. 

No. 85 C 6011 - Judge Nordberg 

MEMORANDUM OPINION AND ORDER 

Plaintiffs bring this action again~t defendants pursuant 
to 42 U.S.C. §§ 1983, 1988 and 28 U.S.C. §§ 2201, 2202, 
seeking declaratory and injunctive relief. Plaintiffs chal· 
lenge the constitutionality of three Illinois statutes, and 
the regulations thereunder, which, plaintiffs contend, form 
a scheme that in effect requires all abortions to be per· 
formed in a hospital or its functional equivalent. Plain· 
tiffs charge that this scheme violates the equal protec­
tion rights of Illinois physicians who perform or desire 
to perform abortions, and the privacy· rights of Illinois 
women who desire or may desire to obtain an abortion. 

This matter is now before the court on the motions of 
plaintiffs to certify two plaintiff classes and one def en­
dant class, and for a preliminary injunction against def en· 
dants. The plaintiffs have moved the court to maintain the 
following classes: (1) a plaintiff class of "all duly licensed 
physicians and surgeons performing or desiring to per­
form pregnancy terminations in Illinois," represented by 
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named plaintiff, Dr. Richard M. Rags<_lal~; (2) a .plaintiff 
class of "all women in the state of lllmo1s of child-bear­
ing age who desire or may desire an ahurlion sometime 
in the future," represented by named plaintiffs Sarah Roe 
and Margaret Moe; and (3) a defendant class of "the ~ta~e·~ 
Attorneys for all of the counties of the slate of Illmms, 
reprt:!sented hy named defendant, Richard.~· Daley. The 
plaintiffs h~ve ~lso move<~ the court t•~ ';nJ~•~n _def end ants 
from enforcmg, m derogatmn of a physician s nght to per­
form ancl a woman's right to obtain, lirsl and early sec· 
ornl trimester abortions, three Illinois statutes: (1) Sec­
tion 16(1) of the lllinoi~ Medical Pradice Act ("MPA"), 
Ill. Rev. Stat. ch. 111, para. 4433(1); (2) the Ambulatory 
Surgical Treatment Center Act of Illinois (" ASTCA"), Ill. 
Rev. Stat. ch. 11l1/2, para. 157-8.1·157-8.16, and the regu­
lations promulgated thereunder; and (:3) the Illinois Health 
Facilities Planning Act ("HFPA"), Ill. Rev. Stal. ch. 11 llfi, 
para. 1151-1168, and the regulations promulgated there· 
under. 

The court has reviewed the pleadin~ of the parties deal· 
ing with the class ~ertification . m?tion .. T~e c~urt held a 
hearing on the motion for prehmmary mJunct1on on No­
vember 18-22 and 26, 1985. The court has reviewed the 
pleadings dealing with t~e preliminary injunctior:i motion,. 
and has heard the openmg statements and closmg argu­
ments of counsel and the testimony of witnesses. The 
court has considered all the evidence presented, including 
the depositions of several witnesses who did ~ot testify 
at the hearing. The court has drawn reasonable inferences 
from this evidence, and has evaluated the legal arguments 
presented by the parties. In ju~ging the cre~bility of each 
witness and the weight to be given the testu!1ony of ea~h, 
the court has taken into account for each witness the m­
telligence, ability and opportunit.y t? observ~, the age, ~he 
memory, the manner while testlfymg, any interest, bias, 
or prejudice the witn~ss ma}'. have, ~nd the reason~leness 
of the testimony considered m _Lhe hg~t of all t~e ev1de~1ce 
in the case. The court has reviewed its extensive hearmg 
notes and its references concerning credibility. 
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Based on all of the evidence and legal arguments prt!­
sented, and for the reasons sel forth l>elow, the court 
gr"cints, with some modific<ition, plaintiffo' motion for ce1ti­
fication of the three classes, and the court grants plain­
tiffs ' motion for a preliminary injunction. A prnliminary 
consideration of the challenged stat utes and regulations, 
and of the facts, will greatly aid in the discussion of both 
motions. Therefore, the court now turns to the statutes 
and regulations, and to the facts. 

I. The Challenged Statutes and Regulations 

The statutes and regulations which plaintiffs challenge 
in this action present an unusual mixture of abortion-spe­
cific and general provisions. 1 First, section 16 of the MP A 
generally provides the grounds upon which the IDPH may 
revoke or suspend the medic<il license of any person. How. 
ever, subsection (1), the only portion of section 16 which 
plaintiffs challenge, is abortion-specific. Under subsection 
(1), the I DPH may revoke or suspend the license of any 
physician who performs an "elective abortion" in any place 
other than an ASTC, a hospital, or a facility nm by the state, 
the federal government, or a state university or college. Es­
sentially, section 16(1) prohibits physicians from performing 
even one abortion in their offices, and requires physicians 
who wish to provide abortion services in non-hospital en­
vironments to comply with the ASTCA and HFP A. 

The ASTCA defines what an ASTC is and provides for 
the licensure of all ASTCs. Section 3 ·of the ASTCA defines 
an ASTC as "any institution, place or building devoted pri· 

. marily to the maintenance and operation of facilities for 
the performance of surgical procedures or any facility in 
which a medicaJ or surgical procedure is utilized to termi· 
nate a p,-egnancy, irrespective of whether the facility is 
devoted primarily to this purpose." Thus, the ASTCA ap­
plies generally to all ASTCs devoted primarily to the per­
formance of surgicaJ procedures, regardless of the specific 
procedure performed, while at the same time the ASTCA 
singles out, for more strict regulation, facilities at which 
abortions are performed. The remainder of the ASTCA con-
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h most >art, the requirements arnl the p;oced· 
cen1s, for t. ~ in )' an' ASTC license. One other µrov1s1on ?f 
ure ~ST~~nde~h; specifically with al:H>l'~ion, an<~ ~h~t .1s 
the . h. ch re< uires any coq)()ral10n operatmg .an 
sc~t10n 6.1, wd I rimarll to providing facililies for abo~!on 
ASTC clevo~ .P... who is licensed to practice medic me 

~~ ~l~voef ft!)~~~~~~~~ anct is8TaCctivelyt~ng~~T~~ ~JJa~f 
· of medicine at the A • on e STC 

t1ce d·ili·on to licensure of the A · directors as a con 

The regulhatio~s promd udlgeat·~~lcelllpuTr~~ayn~o~~rtha~l ~~~~ts 
. pre ens1ve an .... . l r 

are com .. · of abortion services, from personne po I· 
o~ the pr~v1~1~~ plant requirements. Many of the regula­
ctes to p ys1C<i. . 'ifi . An entire seclion of the regula­
t!ons are at>_ort1Gn·~~~b~~tion-specific . The regulations in 
t1ons, Sub~ar\ o' I'S h.bition upon the performanc~ of 
subbpt~rt G ifntecrutheeafipr~ot ~rimester and reporting reqmre· 
a or 10ns a " · ASTC 
ments for each abortion performed m an . . 

. ts · n the regulations cover The physical plant requu:emen I . . . . I uire-
building design, co~struct10n stan~l~rcl~, ~>hy:s~cal:e~fect, 
men ts an~ m~~¥c~alt;n~ e~~~t7~~~t~;!f :·uivalent of 
~:Iii r~~:i~r~als.2 The~e regulations include, but are not 
limited to the followmg: 

' 05 1320( ) equires an ASTC to be 
(a) Regulation 2 · a,: fr ther [medicall facil · 

" idenlifi.ably separate rum o 
it ies and functions. . 

(b) Re rulation 205.1330, requires anyone seeking ~ 
uiTd or substantially remodel an ASTC to submit 

b k . lans to the state for prior appr?val. These 
:~~k ~!ans include architectural dr~wmgs,h.s~~c­
tural drawings and mechanical clrawmgs (w .1c . m-

d . ' f the heating cooling, vent1lat1on, 
clludeb. r.lwd1~n~ge stand-pip~ and electriC<tl sys-p um mg, • 
~~ . 

I . 205 1360(a) re4uires that an examma-
(c) ~ebru at1on b .t least' 8U square feet in size. t10n room e a 
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(d) Regulation 20~.I.360(h), requires that a procedure 
room have a nummum dear area of 250 squai·e feet. 

(e) ~egulation 205.1370(a), requires an ambulatory su1 .. 

gicaJ treatment .center to have a "control s tation" 
loc<;ited to permit "visual surveillance of all traffic 
which enters the operating suite". 

(0 ~egulation. ~5.1370(k), r~uires that "staff and per­
.sonnel fac!!lt~es b~ provided for male and female 
~rsonnel, mdudmg a lounge, locke1·s. separate 
todets, and space for changing clothes. 

(g) Regulation ~5.1370(n), requires a separate janito1ial 
closet exclusively for the surgical ~mite. 

(h) Section 205.1380, requires an ambulatory surgical 
tre~tment center to establish a " diagnostic facility" 
equipped to perf onn diagnostic tests far more elab­
orate and complex than those perlonned during the 
course of a pregnancy termination. 

(i) 

(j) 

Regulation 205.1400 regulates the size of doors and 
halls to require that some corridors be at least 8 
feet in width and that doors to procedure rooms 
be at least 3 feet 8 inches wide. These dimensions 
parallel the requirements for hospital corridors. 

~ction 205.1~ .regulates the air conditioning, heat­
mg and v_ent1~at1on systems to require (a) specific 
filter efficie~c1es and {b) air flow systems "balanced" 
to co~ply_ with the. detailed ventilation and pressure 
relationships estabhshed by the regulation. Different 
pressure_ relationships and air change requirements 
are specified for the following areas: (l} the proced­
ure room, (2) .the examination area, (3) the recovery 
roc/m, (4) the i_nst~ment cleaning room, (5) the toiJet 
room, (6) the Janitors' closet, (7) the linen and trash 
area, (8) the anesthesia storage area, (9) the equip· 
ment storage area, (10) the clean linen and storage 
area, (11) the soiled linen storage area, (12) the lab­
oratory area, and (13) miscellaneous other areas. 
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As ean he seen, these regulations are extremely detailed. 
The regulations, without question, cause abortion pro­
viders to incure great com;truclion or renovation costs. 

The H f<'PA requires all "health Care facilities," which 
includes all ASTCs, to obtain a "pe1·mit," or certificate 
of need, before acquiring major medical e<1uipmcnt or con­
structing or modifying a heal th care facili Ly. H l<'P A §§ 3, 
5. The procedure which the HFPA established for acquir­
ing a certificate of need is as follows: (1) the applicant 
must submit a comprehentiive application to the Illinois 
Health l<'acilities Planning Board (" Boarcl"), Hl<'PA § 6; 
(2) if there i.s an Areawide Health Planning Org-.mization, 
the Board forwards the application to this organization 
for a period of review which may last up to 120 days, 
HFPA § 8; (3) the Areawide Health Planning Org-.miza­
t ion, or the IDPH, must provide an opportunity for a pub­
lic hearing on the application, and may ::;chedule that hear­
ing up to 90 days after the receipt of a complete applica­
t ion, HFPA § 8; and (4) ultimately, the Board will deter­
mine whether to grant or deny t he application for a cer­
tificate of need based on factors such as the applicant's 
ability to provide a proper standard of health care ser­
vice for the community, the economic feasibility of the 
project, and the project's consistency with the public in­
terest and the orderly and economic development of such 
facilities, HFP A § 6. 3 

JI. The Facts 

The uncontroverted facts are as follows. Dr. Ragsdale 
is a licensed lllinois physician. He is the Director of the 
Northern llLinois Women's Center ("NIWC"), which is 
located in Rockford, Illinois. The NIWC provides b'Yneco· 
logical, family planning and abortion services to women 
in northwest Illinois. 

Since it opened in 1973, the N IWC has been the only 
provider of abortion services in the large area of north· 
west Illinois. This geographic area extends west to Chi­
cago, east to Iowa, north to Wisconsin, and south to 
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P~ria. Th~, ~l~C offen> first trimester and early seeond 
tnmester_ Dilation and E".acuation" abortions, all per­
formed with a local anesthetic. The NIWC provide:::\ either 
reduced fee or free abortion services to indigent women. 
In 1984, physicians at the NIWC performed 3 480 abor-
tions. F ew complications resuJted.4 ' 

The NJWC is currently licensed under the ASTC and 
has been so since 1973, although at no time has the N

1

IWC 
fully complied with the ASTCA and its regulations. 5 The 
current location of the NIWC is the Rockford Medical 
Arts Building, which is operated by the Rockford Services 
Company. 

In early February, 1985, the Rockford Services Com­
pany informed Dr. Ragsdale that his lease would not be 
renewed. The fundamental reason the Rockford Services 
~ompany did not renew Dr. Ragsdale's lease, as set out 
m the telephonic deposition of Mr. Delts, the President 
of the Rockford Services Company, is that the premises 
of the NIWC are needed as office space for physicians 
that ref er more patients to the adjoining Rockford Me­
morial Hospital. Deposition of William Delts, p. 15. Another 
factor in the decision, however, was the determination 
that it would cost approximately $240,000 for the building 
to be brought into compliance with the ASTCA and its 
regulations. Id. at 8, 9, 14. 

Since the Rockford Services Company informed him that 
his lease would not be renewed, Dr. Ragsdale has at­
tempted to find riew facilities and secure a certificate of 
need for such facilitiel:l. Dr. Ragsdale, for reasons set forth 
below in detail , has not been able to secure a relocation 
site for the NJWC. On December 31, 1985, the NIWC 
must va~te its premises in the Rockford Medical Arts 
Building. At that time, because of a lack of a relocation 
site, the NIWC \,\'ill be forced to close altogether. 

Margaret Moe is a registered nurse, and she currently 
operates two medical facilities, one in Elgin, Illinois, and 
another in Palatine, Illinois. The Elgin facility is in Kane 
County, and the Palatine facility is in Cook County. Mar-
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garet Moe's facilities off~r co~plete family ~lai:ining edu· 
cation and medical care, mcludmg the prescr1pt1on of con­
trciceptives, pre-natal care and delivery-assistance for preg-
nant women. 

Margaret Moe receives app~oximatcly f.,0 r~quests for 
abortions per week at her chmcs. She would hke to offer 
abortion services at her facilities, and the licensed physi­
cians she employs are competently trained and, willi~~. to 
perf onn saf c abortions. However, Margaret Moe s facilities 
do not eomply with the physical plant, s t ructural and ad­
ministrative requirements of the ASTCA and its regula­
t ions. As set forth more fully helow, Margaret Moe has 
not, and cannot, renovate her existing facilities or con­
struct new facilities that would comply with the ASTCA 
and its regulations because of the prohibitive cost of such 
a project. 

The two other named plaintiffs are Sarah Roe and Jane 
Doe. Sarah Roe is a female citizen of the United States, 
of child-bearing age and a resident of Rockford, Illinois. 
She is the mother of two chiltiren. Ms. Roe had an abor­
tion at the Northern IHinois Women's Center for which 
she was charged only a minimal fee because of her cur­
rent indigent financial situation .. She may n~~d another 
abort.ion in the future. Jane Doe 1s a female citizen of the 

_ United States and of child-bearing age. She is a resident 
of Rockford, married and the mother of several children. 
From other doctors in the Rockford area, Ms. Doe learned 
t hat uterine fibroids associated with a recent pregna ncy 
posed a serious risk to her health; she was told that it 
was unlikely she would be able to carr¥ her pregn~ncy 
past five months. Despite the severe pain and emotional 
trauma associated with this health threat, Ms. Doe was 
refused abortion services by several doctors in Rockford. 
F inally she was referred to Or. Ragsdale at the NIWC 
from whom Ms. Doe received an abortion. 

Ill. Motion For Class Certification 

As stated above, plaintiffs have moved the court to 
maintain the following classes: (1) a plaintiff class of "all 
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~uly licensed physicians and ::.w·geons performing or llesir­
mg to perlorm pregnancy terminations in Jllinois " repre­
sented by named plaintiff, Dr. Ragsdale; (2) a' plaintiff 
~lass of " all ~omen in the s~te of Illinoi~ of child-hearing 
age who desire or. may desire an abortion sometime in 
the future," 1·epresented by named plaintiffs, Margaret 
Moe ~nd Sarah Roe; and (3) a defe ndant class of "the 
St~te. s .~ttorneys for all of the counties of the State of 
IllmoIS, represented by named defendant, Ri(;hard M. 
D~le)'.. Defendants Bernard J. Turnock, Director of the 
Illm~1s Department of Public Health ("IDPH"), Neil F. 
Hart1g~n. Attorney Ge~er~l of lllinois, and Gary L. Clay­
ton, Director of the Ilhno1s Department of Registration 
and Education_ ("l~RE"), through their counsel, have op­
posed the ce:tificat1on of the plaintiff classes. In addition, 
de~endant R1c~ard M. Daley, through his attorney, ha::; 
obJeCted to bemg named as the representative of the de· 
fendant class of Illinois State's Attorneys. 

Rule 23 of the Federal Rules of Civil Procedure governs 
the certification of classes in federal courts. In order for 
a cl~s to be certified, it must meet the four criteria set 
out m ~3(a) and must also qualify under any one of the 
subsecttol_lS of 23(b). The four criteria of 23(a) are that (I) 
the class 1s so numerous as to make joinder impracticable· 
(2). there are common questions of law or fact; (3) th~ 
chums or defenses of the representative parties are typical 
of the claims or defenses of the class· and (4) the repre­
sentative parties will fairly and adequ~tely protect the in­
ter~sts of the class. Subsection (b) provides that a class 
act~on may be maintained_ if ~he prosecution of separate 
actions would create certain n sks, the party opposing the 
class has ~cte~ _on g:rounds generally applicable to the 
class, making JnJunct1ve and declaratory relief appropri­
ate, or the court finds that the ques tions of Jaw or fact 
common to. the. members of. the class predominate and that 
a class action 1s the supenor method for adjudication of 
th~ controversy. The burden of establishing these clas::; re­
quirements rests on plaintiffs. Eggleston v. Chicago J<YUr· 
neymen P_lumbers Local Unum. No. l:JO, 657 F.2d 890, 
895 (7th CU'. 1981), cert. denied, 455 U.S. 1017 (1982). The 
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court now considers whether lhe proposed classes meet 
the class action re(1uirements of Rule 2:t 

A. The Plaintiff Class or Physicians 

Thi::; proposed class consists uf all duly licensed physi­
cians ancl surgeons perlorming or desiring lo perlorm 
pregnancy terminations in Illinois, and the proposed rep­
resentative of t his class is Dr. Ragsdale. 'l'he court finds 
that the requirem<.mts of Rule 23 are met as to this class 
and its representat ive, Dr. Rag::;dale. 

First, this proposed class of plaintiffs is so numerous 
that it would be impracticable tu individually join all of 
its members. Although plaintiffs did nol present direct 
evidence of the number of class member~, plaintiffs did 
state that there are approximately 65,860 abortions per­
formed in Illinois annually. Plaintiffs' Motion to Maintain 
Class Actions, p. 3. In addition, during the hearing on 
the motion for preliminary injunction, plaintiff Marga ret 
Moe stated that the physicians she employs in her two 
lllinois health care clinics desire to perlonn abort.ions, and 
that she knew of physicians in Cook, Kane and DuPage 
counties who would also perlorm abortions, but for the 
challenged statutes and regulation::;.6 This evidence amounts 
to more than mere speculation or conclusory allegations 
as to t he numerousity of the class. See Valentino v. How­
lett, 528 F.2d 975, 978 (7th Cir. 1976). Also, although an 
exact number of class memoors has not been determined, 
due to the difficulty in making such a determination, this 
does not preclude class certification. Vergara v. Harnp· 
ton 581 F.2d 1281, 1284 (7th Cir. 1978), cert. denied, 441 
U.S. 905 (1979). The court finds that plaintiffs have pre­
sented sufficient evidence of the numerousily of this class 
of physicians. 

Second, there are questions of law or fact common to 
the members of t his propOS(!<I class. Not all factual or 
legal questions raised in a lawsuit need be common, so 
long a::; a s ingle issue of Jaw or fact is common to all class 
members. Thillens, btc. v. Cmnm·u·11.ity Owrrency Exchange 
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Assoc. of Illinois, 97 F.R.D. 668, 677 (N.D. Ill. 198.1). Also 
variance in class members' positions on the common issu~ 
should ~ot be dispositive of the decision to certify th~ 
class a~t1on. Id. Here, all Illinois physicians who perform, 
or desire to perform, abortions are subject to the chal­
lenged statutes and regulations. The question of law com­
mon to all physicians in this class is whether the statutes 
a.nd r~guJations ~c'?nsti~utio~alJy impede the equal µrotee­
t1on _ nght of phys1c1ans m this class to practic~ their pro­
fession. 

Third, Dr. Ragsdale's claims are typical of the cluims 
of th~ clas~. As a licensed llli!lois physician who performs 
abortions m t~e cou:->e of his regular medical practice, 
Dr. Ra_gsda.le JS subject to the challenged 8tatutes and 
r~gulat1ons m .the same ~a~ner as all other Illinois physi­
cians performmg, or desmng to perform, abortions.7 

F~urth, Dr. Ragsdale will fairly and adequately protect 
the m~re~t.s of the class. The test of adequacy of repre­
sentation is two-pronged: (1) the representative must be 
~b1e to conduct the litigation; and (2) the representative's 
interests must not be antagonistic to those of the class 
members. Thillens, 97 F.R.D. at 679. Dr. Ragsdale has 
~!early demonstrated his ability to conduct the litigation 
1~ the preliminary injui:iction proceedings. Furthermore, 
~1~ at~orneys have considerable experience in civil rights 
ht1gat1on. Also, Dr. Ragsdale does not have interests an­
tagonistic to the interests of the class. 

FinaHy, this proposed class meets the requirements of 
~~2), as the defendants, in either promulgating, admin­
i~tenng or enforcing the chaUenged statutes and regula­
tions, have acted on grounds generaHy applicable to the 
class, makin~ injunctive and declaratory relief appropriate. 
J:Iere, ~lai!ltiffs ~ek only injunctive and declaratory re· 
hef.8 Fmdmg this olass meets the requirements of Rule 
23, the court therefore certifies this plaintiff class and 
finds Dr. Ragsda1e to be an adequate representatjve. 
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B. The Plaintiff ( :la8S of Women 

This proposed class consist::; of all wom~n in Illinois. of 
child-bearing age who desire or may desire an abor~1on 
sometime in the future, and the proposed rcpre:rentat1ves 
are Margaret Moe and Sarah Roe. The cou!·t finds that 
the requiremenU; of Rule 23 are met as to this class; ~ow­
ever, the court appoints, as the namt•d n~presentat1ves 
of this class, Margaret Mot! and Dr. Ragsdale. The ?efen­
dant::; contend that Sarah Roe does not have ~tandu~g to 
~rt her own privacy right.8, let alone the P!1vacy nghts 
of the proposed class members. Such contention need not 
detain the court at this lime, and the court do~s not dt; 
cide here whether Sarah Roe dt~s have standing, for it 
ii:; clear that Margaret Moe and Or. Ragsdale have stand­
ing to litigate this lawsuit on behalf of t~e'!'selves as well 
as on behalf of t he proposed cla8s of lll~no1~ women. See, 
e.g., Westchester Warn.en's Health OrgantZatwn ·v. Whalen, 
475 F. Supp. 734, 737 (S.D. N.Y. 1979). The court now 
turns to the requirements of Rule 23. 

As stated previously, approximately 65,860 abortions are 
performed in Illinois annually .. ~!early.' the p~oposecl cl~s 
is so numerous as to make Jomder 1mpract1cable. Al:so, 
as noted before, the difficulty in determining the ex~ct 
number of class members does not preclude class certifi-
cation. 

There is a question of law commo~ to all m_embers of 
the proposed class. The common question of law 1s_wh~ther 
t he challenged statutes and regulations unconst1tut1onal­
ly burden the right to privacy of the class members. 

As for the typicality of the claims of ~r. Ragsdale ~nd 
Margaret Moe, and the adequacy of thetr rep_re~entat1on, 
the court finds that both of these ~amed pl~mt_1ffa clear· 
ly have standing to asse~t the claim~ of Illmo1s ~omen 
who desire, or may destre, to obtam ~n abortion. In 
Friendship Medical Center, Dt<l. v. Chicctgo Board of 
Health 505 F.2d 1141 1145-1148 (7th Cir. 1974), cert. 
den:wd.' 420 U.S. 955 (1975), the Seventh ~ir~uit held that 
both the physician and the corporate plamttff had stand-
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ing to assert.that th~ abortion regulations unduly infringed 
upon the privacy rights of their patients. In so holding 
the co~rt ~eJied on Doe v. Bolton, 410 U.S. 179 (1973) 
~ f!l~king Jt clear that physicians threatened with criminai 
hab1hty for t~e p~rformance of an "illegal" abortion do 
have a sufficient mterest to challenge the validity of a 
State's abortion law. 

. In the present case! Dr .. ~sdale and Margaret Moe 
are not thr~atened with criminal prosecution and Mar­
garet Moe is no~ a physician. However, as 0

1

wners and 
operators of medical centers, both are threatened, under 
the AST,CA ~nd the HFPA, with liability for a "business 
off~nst;: punishable by a fine of $10,000.00 for each "vio­
lation. ~ach day may constitute a separate violation. 
ASTCA § 12, HFPA § 14. In addition, under the ASTCA 
the IDPH may deny, suspend or revoke an ASTC Jicens~ 
an.d may. ~ven "immediately" close a facility under cet·· 
tam. ~o.ndit1ons, and, under the HFPA, the Illinois Health 
Facil~t1es Planning Board may deny an application for a 
pemut needed for the acquisition of major medical equip· 
me!1~ or the construction or modification of a health care 
facll1~y. ASTCA §§ 7, 9(a), HFPA § 10.9 Also, Dr. Rags­
dale_ 1s th~eate!1ed, under the MPA, with the revocation 
of his medical hcense. MPA § 16(1). Clearly, both Margaret 
Moe. and Dr. Ragsdale have an extremely concrete inter· 
est m the ?utcome of this litigation, and both therefore 
ha.ve st~ndmg to ~sert the interests of their patients in 
this action. See Birth Control Centers, h ie. v. Reizen, 508 
F. Supp. 1366, ~~69 (E.p .. Mich. 1981) (holding that cor· 
pol!lte and p~ysici<i!1 plamtiffs h~ve standing to assert the 
claims of their patients), affd in ]Xlrt, vac. in ]Xlrt, 743 
F .2d 352 (6th Cir. 1984). 

~s the napied plaintiffs have standing to assert the 
claims of thi~ proposed class of women, the court finds 
that t~e reqwrements of typicality and adequacy of repre­
sen_tat_1on have been met. 10 The court finds that the named 
plamtiffs are adequate representatives despite the fact 
tha.t ~hey are not technically members of the proposed 
plamtiff class. See Undergrad:uau Student Association v. 
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l'ellct:wn, :~59 F. Supp. 320, :~2:3 (N._D. Ill. rn7:3) .("As to 
[the org-,mization'sl repre::>entation '!f 1t~ members, 1t _wou!d 
be absurd to hold that an orgamzat10n has stanc~mg m 
the constitutional sense, but is h_arrcd ~y t~e te<.:h~1cal r~­
quirements of Rule 23, Fed.R.C1v.P. {c1~t1ons omitted).) 
In fact, these representatives seem part1c~la1:ly a~propn­
ate in light of the fact that persons remam m this class 
for only a short period of time. 

As the above <liscu:;sion establishes, this proposed plain­
tiff class meets the requirements of section (a) of Rule 
~J The proposed class also meets Lhe requirements of 
R~le 23(b)(2) for the same reasons as discussed with 
regard to the

1 

plaintiff class of physici_an~. The court th~re· 
fore certifies this plaintiff class of I l.lmo1s wom~n of child· 
bearing age who desire, or may desire, to obtam an abor· 
tion, and finds Mai:garet Moe and Dr. Ra~<lale to be ade­
qu.ate representatives of the class. 

C. The Defendant Class of State's Attorneys 

This defendant class consists of the State's ~tt:orneys 
for all of the 102 counties in the State of Illmo1s. The 
named representative is Richard M. Daley, State's Attor· 
ney for Cook County, Illinois. 

Rule 23 unquestionably authorizes _the c~rtification of 
defendant classes. Section 2J(a) provides, m part: 

One or more members of a class may sue or be S'lted 
as representative parties on behalf of all onl_y if ... 
(3) the claims or defemes of the representative par· 
ties are typical of the claims or defenses of the class 
. . . r emphasis added]. 

Fed.R.Civ.P. 23(2). In addition, &!ction 28(b) 1_>r.ovides that 
a class action may be maintained if the reqms1tes of Sec· 
tion 23(a) are met, and "the prosecution of separate ac­
tions by <rr against individual r:nembers of the cl~" would 
create certain risks (emphei:)IS added). See Thillens, 97 
F.R.D. at 673. 

--------------: ... 



App. l~fi 

Indeed, i!1 other similar cases in which the plaintiffs 
have questioned the cunstitulionalily of various section~ 
of the Illinois abortion laws, the courts have certified 
defendant classes of State's Attorney::;, with the Stat.e's 
Attorney of Cook County as the named representative. 
Zbaraz u. Hart iga1l, 584 F. Supp. 1452, 1454 (N.D. Ill. 
1984), modified on uther ground~. 7'>3 F.2<1 15:l2 (7th Cir. 
1985) (challenging the Parental Notice Abortion Ad and 
de::;ignating R ichard M. Daley as the rt•JWt.!:>entativt! of 
all the State's Attorneys of all the counties in Illinois); 
Wynn u. Scott, 449 F. Supp. 1302, 1306 (N.D. Ill. 1978). 
ajf'd su.b nom., Wynn v. Carey, 599 F.2d 193 (7th Cir. 
1979) (challenging certain sections of the Abortion Act of 
1975); Wynn v. Scott, 448 F. Supp. 997, 1000 (N.D. 111. 
1978), affd sub nom., Wynn v. Carey, 582 F.2d 1375 (7th 
Cir. 1978) (challenging the Illinois Abortion Parent.al Con­
sent Act of 1977). However, there is no indication that 
the State's Attorney of Cook County, Illinois objected to 
representing the class of all Illinois State's Attorneys in 
these cases. 

~n the present case, Richard M. Daley does object to 
bemg named as the representative of a defendant class 
o_f l~linois S~ate's Attorneys. In his answer to the plain­
tiffs complamt, Mr. Daley "denie{d] that he should be a 
class representative" and stated that (1) the class of 
State's Attorneys of all 102 counties in Illinois is not so 
~u~e:ous that joinder of all members is impracticable; (2) 
it _is ~ncorrect to assume that each State's Attorney in 
Ilh!101s would assert the ~me ~efense to the plaintifrs 
claims; an~ (~) he, through has assistants, generally depends 
on the fllmo1s Attorney General for the defense in cases 
challenging Illinois abortion laws. Defendant Daley's An­
s~er, pp. -~· 3. Mr. Daley, through his attorney, repeated 
has objection to representative status in a later notice of 
October 30, 1985 and at the hearing on plaintiffs' motion 
for preliminary injunction. 

In Thillens, 97 F.R.D. 668, and in Research Corp. v. 
Pfister Associated Growers, Inc., 301 F. Supp. 497 (N.D. 
111. 1969), appeal dismissed sub nom., Research Corp. ·v. 

App. 127 

A~grow See<l Cu., 425 F'.2d 1059 (7Lh Cir._ HY70), the named 
defendant likewise objected tu rcpresf:!nlmg the defendant 
class. In both cast!s, the courls certified the defendant 
classes an cl fournl tht! named def end ants to be adequate 
rcprcstmtatives. According to the Re~eurch Corp. court, 
lht! defendants' objcctim1 to being the named repr~sen~­
tivt!s "is hardly enough lo overcome the overwhelming e~ I· 
dence of their ability and intention to ('hallcn~c the plain­
tiff:.-; assertions" and "thi~ factor of 'd,·sire,' as oppose!~ 
lo ability $hould not he given more than token we~ght. 
Re:;ecm:h Cm·p., aOI F' . Supp. at 4HH. See also Tlnllens, 
97 l'~.R.D. at <179. 

The Thillem; court, however, did discuss the special due 
process concerns which arise upon a motion for certifica­
tion of a defendant class. 11 As the court noted, the Su· 
preme Court has balanced the concun-ent goals of preserv­
ing fundamental fairne~s t~ a~s~nt membcrs .. of a def~n· 
dant class anrl promoting JUthc1al economy by holdmg 
that dut! process is satisfied and absent members of a 
class are bound so long as the interests of the absentees 
are adequately represented [citations omitted]." Thillens, 
97 F.R.D. at 674. As seen above, the adequacy of the 
named representative is not an .addition~} requiref!lent, 
but a requirement already found m Rul~ 23. The ~~tllf!ns 
courl, however, demanded that this ret.1mrement be stn ct­
ly observed" as to defendant _classe.s, ~ecal_lse of ~he spe· 
cial due process concerns. With this m m1~d, t~1s court 
now turns to the ret1uiremenl.$ for da.s::; certification found 
in Rule 23. 

First the court finds that the class of 102 State's Attor­
neys, ~ho are dispe rsed thro~gh the. State o~ Il~i~ois, is 
so numerous that it would be 1mpract1cable to mchvtdually 
join its members. Second, the court finds that there are 
questions of law common to the proposed class of defen· 
dants. Here, the plaintiffs' claim_ is that t~e ~hallenged 
statutory and regulatory scheme 1s unconst1tl!t1_onal-that 
it violates the privacy rights of wo~en ~esmng to o~­
tain ahortions and the equal ph>tect1on rights of p~~s1-
cians desiring to provicfo abortion services. The ovemclmg 
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common issue of law, therefore, is the constitutionality 
of the chaHenged statutes and re!,rulations. 

Third, the c?urt finds that the defenses of Richard M. 
Dale~ are typical of U~e defenses of the class of Jlliuois 
States Attorneys. Obvmusly, the primary defense of Mr. 
Daley and of all the State's Attorneys in this case will 
be th~tt t~e challenged statutes and regulations ure inde(!d 
const1tut1onat.12 

J."inally, t~e court finds Mr. Daley to be an adequate 
re~resen~t1ve of the interests of the class. Mr. Daley, 
t_h1 ?ugh ~1~ st~f, has already demonstrated, in the pre­
hm~nary mJ unct1on hearing, his ability to conclu<.:t the liti· 
gat1~n._ Mr. Dale.y is sued in h~ official capacity; therefore, 
no serious question can be raised regarding his ability to 
carry the e~pense of the class defense. Furthermore, Mr. 
Daley and his s~ have considerable litigation experience. 
A:J~~· Mr. Dal~y 1s a me_mber of the proposed class, and 
his interest~ 1~ the subJect matter of the li tigation are 
not antagomst1c to the interests of the members of the 
class of State's Attorneys. 

The co~ therefore finds that this proposed class meets 
the requirements of section (a) of Rule 23. This class also 
meets t~e requirements of section (bXI) of Rule 23. The 
prosecution of separate actions against individual member::; 
of t~e defendant class would indeed create a risk of in· 
consistent or varying adjudications, and plaintiffs would 
ther~by be faced with incompatible s tandards of conduct. 
Havmg found that the requirements of Rule 23 have been 
met as to this class, the court now certifies this defen· 
dant class of Illinois State's Attorneys, represented by 
named defendant Mr. Daley. 

' I 

IV. Motio~ For Preliminary Injunction 

. A_s s~ted 3;h?ve, plaintiffs h~ve moved the court to pre· 
hrru~arll~ enJOm d~fendants from administering and en­
forc1~~· m derogatwn of the equal protection rights of 
phys1c1_ans wh_o perform, or desire to perform, abortions 
and privacy nghts of women who desire, or may desire, 
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to obtain an abortion, Section Hi( l ) of the MPA, the 
ASTCA and the regulations thereunder, and the HFPA 
and the regulations thereunder. In ruling on a motion for 
a preliminary injunction, t he court must consider the fol ­
lowing factors: (1) whether the plaint iffs have no adequate 
remecly at law and will suffe r irreparahle harm if the court 
doe!' not grant the preliminary injunction; (2) whether the 
irreparable harm the plaintiffs will suffe r outweighs any 
irr<-!parable harm that may reflect on the defendants if 
the court issues the injunction; (:3) whethe1· the plaintiffs 
have shown a "better than negligible" like lihood of suc· 
cee<iing on the merits; and (4) whetht.! I' the injunction will 
disserve the public interest. Rola.ml Machinery Co. v. 
Dresser Industries, 749 F.2d 380, ::J8().a87 (7th Cir. 1984). 
Here, the court finds that all four factors weigh decided­
ly in favor of issuing a preliminary injunction. 

A. No Adequate Remedy At Law 
And lrr~parable Harm 

Plaintiffs in this case have demonstrated that they will 
indeed experience irreparable harm should the court not 
issue this injunction. The challenged statutory and regu· 
latory scheme, as written an<l as enforced, has the effect 
of rai::;ing the cost and limiting the availability of abor· 
tions. The scheme forces complying facilit ies to raise their 
fees, possibly beyond the economic means of some women, 
discourages other non-complying facilities from offering 
abortion services, and makes it difficult, if not impossi­
ble, for current abortion facilities to move 01· new abor· 
tion facilities to be constructed. 

In Fox Valley Reproductive Health Care v. Arft, 446 F. 
Supp. 1072, 1073-1074 (E.D. Wisc. 1978), the court found 
that the plaintiff abortion clinic sufficiently established ir· 
reparable harm. The town ordinance challenged in that 
case is very similar to the ASTCA an<l its regulations 
here, in that (1) the town ordinance applied generally to 
any nonhospital facility at which ~urgical, diagnostic, or 
therapeutic procedures were performed; (2) certain pro· 
visions applied specifically to abortion clinics; and (3) the 

-- ------- .. 



App. mo 

?rdinance was comprehensive, regulating licensing, huild­
mg pl~~ and specifications, supplies ancl equipment, mt!tli­
cal pohc1es and procedures, record keeping, patient care 
and physician and nurse qualifications. The plaintiff in Po; 
Valley contenned that irreparable harm was threatened 
~cause the ~igh cost of bringing the facility in complianct: 
with the ordinance would force it to rai:>e its current foe 
of $150 to a fee of between $300 and $500 an amount 
which would be beyond the economic means of poor women. 
The co~~t held that this contention, " in conjunction with 
the solicitude courts have shown for a woman's right to 
freedom from interference in deciding whether to seek an 
abortion," supported a finding that irreparable harm was 
threatened. Fox Valley, 446 F. Supp. at 1074. 

In the present case, plaintiffs have a)so demonstrated 
t~at the ~xtensive .regula~ions force those offering abor· 
lion services to raise their fees for abortion services. •a 
This m~y indeed place the abortion procedure beyond the 
economic means of some women. 

Plaintiffs have also demonstrated that the extensive 
ASTCA regulations discourage or "chill" those desiring 
~o offer abortion services from opening an abortion facil ­
ity or from adding abortion services to the services they 
already provide at their facilities. Margaret Moe testified 
at the hearing that she has desired to off er abortion ser­
vices at the two health care c1inics she operates since 
1974. She contacted the lDPH on various occasions from 
1974-1982, and was told on each occasion that abortion 
facilities must secure an ASTC license and comply with 
the ASTCA regulations. 1' Because of the extensive, ex­
pensiv~, and, indee~, prohibitive physical plant require­
ments m th~ regulations, Marg--aret Moe decided she could 
not offer abortion services at her clinics, and she still does 
not offer abortion .services at her clinics. 

In addition, plaintiffs have aJso shown that the certifi­
cate of need requirement of the HFPA makes it extreme-
1}'. difficult! if not .impossible, for those desiring to pro­
vide abortion services to construct a facility or move to 
a new location. Under the certificate of need process set 
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out in the HFPA, those desiring to optrn 01: move t? a 
new facility must complete a lengthy, dcta1lecl apphca­
lion, is in which the applicant must clisclose the ~~ct that 
abortions will be performed at the proposed facility and 
must identify the ownership of the proposed facility. The 
gt•neral public may obtain a copy of this application through 
the state freedom of information law. 16 Ill. Rev. Stat . ch. 
116, para. 201, et seq. Also, as µart <!f the ct:rtificate. of 
need process, the "recognize<! areawu_le health planm.ng 
organization" or the I DPH must prov1dl' an opportunity 
for and notice of, a public hearing "for the purpose of 
all~wing the applicant and any interestt>cl person ~o pre­
sent public testimony concerning the approval, derual, re­
newal or revocation of the lcert ificate of needJ." HFPA 
§ 8. 

Given the cun-ent climate of the abortion debate, placing 
information i11 the hands of the public, such a£ the owner­
ship of a facility in which pen;ons propose to proyi~c abor­
tion services, subjects both the owner of the building and 
the proposed provider to the possibility of ha~rass~~nt 
an<l even threats of violence to themselves, their fam1hes 
and their friends.17 In the ca:;e of Dr. Ragsdale, after the 
public received notice of a healing on a proposed new site 
for the NIWC, but before the hearing took place, the 
landlord of the proposed site, with whom Dr. Ragsdale 
had an informal agreement, withdrew the site. Dr. Rags­
dale secured a second site before the public hearing. Dr. 
Ragsdale entered a formal agreement with the landlord 
of this second site. Approximately 1,200 people attended 
the hearing on March 14, 1985. The hearing beg-an. at 7:00 
p.m. with a statement by Dr. Ragsdale announcing the 
NIWC's proposed move. No_ other .statement co_uld be 
heard for the rest of the heanng, which lasted until 10:00 
p.m., because of the shouting and gei:ierally ri?tous atmos­
phere. Friends of Dr. Ragsdale, f eanng for his safety , es­
corted the Ragsdale family from the hearing. The landlord 
for the second site withdrew the site within 48 hours of 
the hearing, despite the formal agreement he had ente!·ed 
with Dr. Ragsdale. The areawide health planning organiza-

~~~~~--------------..,,. 
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tion in the area of the proposed new sites of the NIWC 
did eventually determine that there was a need for the 
NIWC.18 However, by the time this dete rmination was 
ma<le, Dr. Ragsdale no longer had a s ite to which he could 
move the NIWC. As it now stands, the NIWC, the only 
outpatient abortion facility in all of northwest Illinois, will 
close December 31, 1985 without a relocation site. 

In her testimony at the hearing, Margaret Moe pointed 
out yet another way in which the certificate of need pro· 
cedure under the HFP A impedes efforts to provi<le abor­
tion services. Recently, many hospitals have had difficul­
ty filling their available beds because of the emphasis on 
outpatient health care. Wit h many empty hospital beets, 
it may be difficult for those who desire to provide abor­
tion services to establish a "need" for an outpatient abor­
tion facility. 

As the above discussion makes clear, the challenged 
statutes and regulations do place a very real anci a ve ry 
heavy burden on the right of a woman to uecide to ter­
minate her pregnancy. The effect of the statutory and 
regulatory scheme is to increase the cost of abortions and 
decrease their availability . As a result of the scheme, 
Margaret Moe does not provide abortion services at her 
two Illinois clinics even though the physicians at the 
clinics are ready, willing, and able to perform abortions, 
and even though approximately sixty patients a week at 
the clinics request an abortion. Also, as a result of the 
scheme, the NIWC, the only outpatient abortion facility 
in northwest Illinois, will close at the end of this year 
without a relocation site. 

The effect on women desiring to te rminate their preg­
nancies, as clarified by the hearing testimony of Marg-Met 
Moe, is enormous. First, many women are not able to ob­
tain an abortion in their own community, and they may 
find it difficult to secure a means of transportation to the 
nearest abortion facility, which may, in fact, be quite a 
distance from their community.19 Having to make travel 
plans, arrange a day off and negotiate a loan, if needed, 
and then actually having to travel some distance to an 

abortion facil ity may delay the abortion and the reby in­
crease the health risk or prevent the abortion altogether. 
Also, travelling a di:;tance subjects a woman to greater 
expense, as the woman must pay for the cost of transpor­
tation and may need to hire a babysitter or miss a day 
of work and lose that day 's pay. In aciclition , other fac­
tors affecting a woman's decision to terminate her preg­
nancy , such as her confidence in the compete ncy of the 
physician µerf 011ning the abo11.ion and her ability to return 
for follow-up <:are, would be ad ver:-;cly affected if the 
woman were required to travel a great distance to ob­
tain an abortion .20 

The court finch; that plaintiffs have clt!arly established 
t hat irreparable injury will result if the injunction is not 
i:;suecl. See Due v. Clw .. rlestcm Area Medical Ce11ter, 529 
F.2d ti:~. 644 (4th Cir. Hl75) ("Roe 'V. Weide and Doe v. 
Boltuu . . . establish beyond argume nt that denial under 
color of law of the right to abort, implicit in the right 
to be let alone, constitutes irreparable injury." ). A ccord, 
Gary-Nmthwest /Juliana Womeu's Services, luc. v. Bowen, 
496 F . Supp. 894, 902 (N.D. Ind. 1980). 

The court finds that plaintiffs have establ ished irrepar­
able injury despite ·the argument of defendants that ir­
reparc:tble injury is not established because the IDPH does 
not enforce certain sections of the s tatutes and certain 
regulations. The State asserted in the hearing that the 
I DPH does not currently enforce the following s tatutes 
and regulations: (1) MPA § 16(1), requiring abortions to 
be performed in an ASTC or hospital; (2) ASTCA § 3(A), 
defining an ASTC as including any facility in which a 
medical procedure is utilized to te rminate a pregnancy, 
regardless of whether the facility is primarily devoted to 
this purpose; (3) Regulation 205.740, prohibiting the per­
formance of other than first trimester abortions in ASTCs; 
and (4) Regulation 205.760, requiring a report of each 
abortion procedure performed in an ASTC. 

However, the IDPH has on no occasion formally notifie<i 
physicians or ahortion provider:; of its decision not to en­
force these provision:-;. Al:,;o, the IDPH has not attempted 
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to amend the regulations or introduce amendatory legi::\la· 
lion in the Illinois legislature. With no fonnal commilmcm 
of nonenforcement, the statutory and regulatory requirt!· 
ments, even if not in fact enforced, clearly "chill" poten­
tial abortion providers. Moreover, even if there were a 
formal nonenforcemenl agreement, the discussion above 
demonstrates that plaintiffs have established irreparable 
injury resulting from the statutory and regulatory schemt, 
as written and as enforced. · 

The court notes, at this time, the irony implicit in the 
defendants' nonenforcement argument. At the preliminary 
injunction hearing, Dr. Hern, an expert on abortion prac· 
tice, te::;tified that most important factor in determining 
the safety of an abortion is the skill and experience of 
the physician. According to Dr. Hern, a physician who 
performs only a few abortions a year will be less skilled 
than physicians with a practice "primarily devoted" to the 
perf onnance of abortions. Under the statutory and regula· 
tory scheme, as defendants contend it is now enforced, 
physicians pe rforming thousands of abortion:? yearly are 
more strictly regulated than physicians performing a few 
abortions a year. 

B. Harm To The Plaintiffs Outweighs 
Any Harm To Defendants 

The threatened harm to the plaintiffs clearly outweighs 
any possible harm defendants may suffer if the court 
issues the preliminary injunction. Indeed, it is difficult to 
discern exactly what, if any, harm will befall defendants 
upon the issuance of this injunction, which will merely pre· 
vent defendants from enforcing the challenged statutes 
and regulations. See e.g., Fox Valley, 446 F. Supp. at 1074. 

I 

C. Likelihood of Success On The Merits 

In the landmark case of Roe v. Wade, 410 U.S. 113 
(1973), the Supreme Court established that the right of 
privacy, grounded in the concept of personal liberty guar· 
anteed by the Constitution, encompasses a woman's right 
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to decide whether to obtain an abortion. Id. at 153. At 
the same time, t he Court acknowleclgecl that thi:::; funda· 
mental right "i::; not unqualified and must be ·considered 
against important state interests in abortion." Id. at 154. 
However, as pointed out in Rue, 410 U.S. at 155, and 
more recently in City <~f Akron 11. Akmn Center for Re· 
productive Health, 462 U.S. 416, 427 (198:.-!), restrictive 
state regulation of the right to choose abortion, as with 
other fundamental rights, must be supported by a compel­
ling state interest. 

In Roe., the Com-t identified the relt•vanl slate interests 
and the point al which those interests become compelling. 
According to the Court, the state has an intere::;t in the 
health of the mother, and this interest becomes compelling 
at approximately the end of the fir-st trimester. After the 
first trimester, the state may, in promoting this interest, 
"regulate the abortion procedure in way::; that are reason­
ably related to maternal health." Roe, 410 U.S. at 164. 
Until that time, a pregnant woman must be allowed, in 
consultation with her physidan, to decide to abort and 
to effectuate that decision "free of interference by the 
State." Id. at 163; Akron, 462 U.S. at 429-430. 

The Court in Roe based its identification of the end of 
the first trimester as the "compelling point" on the find· 
ing that, according to medical literature available in 1973, 
first trimester abortions are as safe for a woman as nor­
mal childbirth. Roe, 410 U.S. al 163. In Akron, the Court 
noted that medical developments in the past decade "have 
extended the period in which abortions are safer than 
childbirth." Akron, 462 U.S. at 42H, n. 11.21 Still, the 
Akron Court held it "prudent . . . to retain Roe's iden· 
tification of the beginning of the ::;econd trimester as the 
approximate ti'YM at which the Stale'8 interest in mater· 
nal health becomes sufficiently compelling . . . (emphasis 
added)." Id. The court now turn::; to the Roe trimester 
standard, as interpreted in Ah-(m and other cases, to pro­
vide the leg-.:tl framework for the constitutional evaluation 
of the challenged statutes and regulations. 
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First, the court notes lhal the statutes and rej,'Ulations 
here apply to all facilities in which any abortions are per­
formed. None of the statutes or regulations exclwfo from 
their scope facilities in which first or early second tri· 
mester abortions are performed. However, this doe::; not 
mean that the statutes and regulations are per se uncon­
stitutional. As the Akron court noted, certain State rehru­
lations that have no "significant impact" on a woman's 
exercise of her abortion right during the first trimester 
may be permissible where justified by important Stale 
health objectives. Akron, 462 U.S. at 430. See />lumml 
Parenthood. of Central Mfasouri v. Danforth , 428 U.S. 52 
(197()) {upholding regulations which applied to first tri­
mester abortions and required that a patient give writ­
ten consent prior to the abort.ion, and that records be kept 
of all abortions); Connecticut ·v. Meuillo, 423 U.S. 9 {1975) 
(upholding a statute requiring that only licensed physicians 
perform abortions, including firs t trimester abortions). 

Neither does Roe stand for the proposition that any gen· 
eral medical regulation which applies to the performance 
of first and early second trimester abort.ions is per se con­
stitutional. 22 As the Seventh Circuit stated in Friendship 
Medical Center, Ltd. v. Chicaga Boo.rd of Health., 505 F.2d 
1141, ll53-1154 (7th Cir. 1974), cert. denied, 420 U.S. 955 
(1975): 

Furthermore, any proposed regulation, even if applied 
universally to all similar medical procedw-es, because 
of the fundamental right of a woman to procure an 
abortion during the first trimester, would have to 
meet a compelling governmental interest requirement. 
Thus, any general health regulations which would ap­
ply t~ first trimester abortions would have L? be 
limiteo so as to give effect to the fundamental n ghts 
as established by Roe and Doe; that is, not be bur­
densome on a woman's right to decide to abort a 
pregnancy. By th.is we mean that in all probability 
nothing broader th.an general requirements as to the 
maintaining of sanitary f acffities and general re­
quirements as to meeting minimal bui lding code 
standards would be permissible. (Emphasis added.) 
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Thus, any regulat ion, even a gener-cll re~lation , which 
burdens a woman's rights to choose to temunate her preg­
nancy during the first trimester would _have lo meet th~ 
compelling governmental interest re<1uircment. In addi­
tion, under Roe and Akron, a regulation which burdens 
a woman's right to choose to terminalc her pregnancy 
<luring the early second trimester must be "r(!asonably 
relate(<ll" to the preservation and protection of maternal 
health. Akron, 462 U.S. at 430-431; Roe!, 410 U.S. at 163. 

In the pre::ient case, plaintiffs have overwhelmingly dem­
onstrated the burden thal the challenged statutory and 
regulatory scheme places on a woman's right to choose 
to te11ninate her pregnancy during the first and early s~c­
oncl trimester. As noted in the previous discussion of ir­
reparable injury, the scheme, as written <.rnd_ c~s enforced, 
increases the cost and decreases the availabihty of abor­
tionl:'. Also, the scheme may delay the effectuation of a 
woman's decision to abort. 

Charles v. Carey, 627 ....... 2d 772, 777 (7th Cir. rnso>. app. 
after remand, ~'1tb nom. Charles v. Dale'JI. _749 F.2d 452 
(7th Cir. 1984), instructs that once a plai!1ttf~ has s~o~n 
that interference in the pregnancy termmatton clec1s1on 
is "sufficiently substantial and not de minimus," the State 
must show that there is compelling basis for the law and 
that the burden is not undue or unjustifiable. Here, plain­
tiffs have demonstrated that the challenged scheme sub­
s tantially interferes with the pregnancy te~mination deci­
sion during the first and early second trimester. 

Defendants however, have fai led to produce any evi­
dence at all dr a compelling or even rational basis for the 
challenged statutes and regulations. The defendants P.re­
sented no evidence in their pleadings or at the heanng 
that the statutes and regulations are medically necessary.23 

Or. Bart.on, the defendant's ex~rt. in obstetrics and ~e­
cology, testified at the hearing. that he was of the ~pm1on 
that thcrE' is a medical necessity for some re&11datum by 
the state of outpatient abortion facilities, hut Dr. Barlun 
did not testify as to the medical necessity of any uf the 
statutes or regulations here challenged. Also, Dr. Barton 
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agreed that there is no medical reason lo single out ~hor­
lion from other medically analogous procedures for d1ff er­
enl regulation. Defendants, at best, have shown that 
selected regulations, such as Rebrulation 205.730(b)(2)(a), 
which sets out the qualifications for counselors, are con­
sistent with accepted medical practice. This is not equiva­
lent to a showing of medical necessity. 

Plaintiffs have established the burdensome nature of tht> 
scheme as a whole. Defendants have failed to demonstrate 
a compelling, or even a rational, basis for the statutory 
and regulatory scheme. The.ref~re, the court .no~ fin<.ls 
that there is a reasonable hkehhood that plamt1ff s will 
succeed on the merits. 

D. Harm To The Public Interest 

In Fox Valley, 446 F. Supp. at 1075, the court found 
that the public's interest would not be . disserved by the 
issuance of the preliminary injunction. The court reasoned 
that the public's interest lies in the enforcement of that 
which is mandated by the Constitution, and the Constitu­
tion mandated that the abortion regulation challenged in 
that case not be imposed. Likewise, in the present cru;e, 
the Constitution mandates that the challenged statute and 
regulations not be applied to physicians _who perform first 
trimester abortions or early second trimester DE abor­
tions, or to the facilities in which these procedures are 
performed. 

Of course, the public also has an interest in the preser­
vation and protection of a patient's health. However, con­
trary to the argument of the S~t~'s A_ttome~ at the pre­
liminary injunction hearing, the 1n.Junct1on which the court 
now issues will not disserve this interest. At the hear­
ing, the State's Attorney argued that, if the court issued 
the injunction prayed for, this would "open the door" _to 
substandard abortion facilities in Illinois. Not so. The in­

junction here will not leave abortion clinics, such as the 
NIWC, free from all state regulation. On the contrary, 
such facilities will still have to meet. the standards set 
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by local building codes. Also, physicians peiforming abor­
tions are obligated to practice surgery with care and will 
still be subject to disciplinary action under the remaining 
subsections of section 16 of the MPA. The cow-t therefore 
finds that the public interest will be served by the issu­
ance of this preliminary injunction. 

E. Scope of The Preliminary Injunction 

Having found preliminary injunctive relief is appropriate 
in this case, the court now turns to th!:! scope of the pre­
liminary injunctive relief granted. In the above discussion 
dealing with the plaintiffs' demonstration of the likelihood 
of their success on the merits, the court found that defen­
dants have failed to show a compelling need or even a 
rational basis for the burdensome statutory and regulatory 
scheme. Accordingly, the court preliminarily enjoins defen­
dants from enforcing the challenged statutes and regula­
tions against any plaintiffs who off er or perform first or 
early second trimester abortions. 

V. Conclusion 

For the reasons set forth above, the court grants plain­
tiffs' motion for certification of two plaintiff classes and 
one defendant class, with some modification. Also, the . 
court grants plaintiffs' motion for preliminary injunction, 
and hereby enjoins defendants from enforcing the chal­
lenged statutes and regulations against any plaintiff offer­
ing, performing, or desiring to offer or perform a first 
or early second trimester abortion. 

ENTER: /s/ JOHN A. NORDBERG 
United States District Judge 

Date: November 27, 1985 
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1
_ -i;'h~. challe~ged :>tat~~es are not part of the t!Xplicitly r:ieparate 

llhno1s Abortion Laws, Ill. Rev. Stat. c:h. 38, pant. 81 -21 to 81 -
35, 81-51 to 81-55, 8 1-61 to 81-70, the c:onstitutionalily of whkh ha:; 
been c:hallenged on i;everal oeca:;ions. See, e.g., Zbamz 11. H<irliqa 11 
763 F.2d 1532 (7th Cir . 1985); Charles ~'- Carey, 6"27 ft'.2d 772 ·(7th 
9r. 1980), appeal after remand s?Jh. 1~m: Charles 11. Doley, 74~1 
ft .2d 452 (7th Ctr. 1984), ·probable JUrisd1Cti1.m noted 1mb mmi. f>i11 -

moud ·v. C,haries, 105 S.Ct. 2356 (1985); Wynn v. Ca·rey, 599 F.2d 
193 (7th Cir. 1979); Wynn v. Carey, 582 F.2d 1:175 (7th Cir. 19781. 
. Lik~wise, there have b~n prevfou.s challengt>s to the cnn:;titu­

uonahty of the statutes involved in this case. 111 Village o( Ouk 
La_wn ·v. Marcowitz, fi6 Ill. 2d 406, 427 N.E.2d 31i (1981), the llli· 
n01s Supreme ~urt struck_ down a portion of a village 01·11ina1u:t', 
on equa! prote<;t!on and privacy grounds, whii:h incorµora~cl tht! 
ASTCA s cle fimt1on of an Ambulatory Surgical Treatment Centt·1· 
("ASTC"). Also in Bickhatn v. Lashof. No. 7fi C 45H4, slip op. 
(N.D. UL Jan. 28, 1981), the court denied defendants' motion to 
dismiss the allegation:; in plaintiff's complaint that the ASTCA and 
MPA are unconstitutional. However, this case, which dealt with 
rome of the exact issues preSt!nted here, was apparently dismb~d 
for want of pro~cution without a deci::>ion on the merits. 

2 Mr. Triemari, a Consulting Engineer and an expert in plumb­
!ng, heating and air con~itioning, testified at the injunction hear­
ing that the ~STC physical plant regulations are comparable , or 
generally equivalent, to those in the lllinois Hospital Licensing 
,t\ct, Ill. R~v .Slat. ch. 111 Yi, par.t. 142, et seq., aml the Chicago Hos· 
pttal Ordmance. ~e al~ tes~ified that many of the r~uirements, 
such as those dealmg with air flow, are not required of physicians' 
offices. 

3 Raymond Passeri, the Chief of the Division of F'acilities Oc· 
veloP.ment at the ID~H and the Executive Secretary of the Board, 
testified at the hearing that the HFPA was enacted in part be­
cause of the concern that allowing an unlimited number of health 
care facilities 111 he construc!A!d would not fill a "need" but would 
~nstea~ waste the Illinois taxpayers' money because' of the cost­
plus disbursement arrangement. This arrangement is no longer in 
effect, and, certainly, abortion facilities do not utilize public: funds 
for construction or renovation; therefore, the certificate of n1..-ed 
pr~~~ure jfeems particularly inappropriate as applied to aborti<m 
fac1hties. 

• Dr. Ragsdale presented the N IWC's complication statistics at 
the hearing. Ac.cording to Dr. Ragsdale, approximately 9 women 
~r 40,000 require immediate hospitalization after having an abor­
t10n at the NIWC, no deaths have rc:;ult.ed from abortions at Lhe 
NIWC, and 10 to 15 women per 40,000 develop complications with-
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in a few day::; after an abortion at th(~ NIWC, ::;uch as a fever 
from infection. The~e extremely low complication rates attest to 
Or. Ragsdale':> skill and experience as an abortion provider . Both 
Marg".tret M~. an expert in the area of women's hcallh care an1I 
family planning, and Dr. Hem, an expert on abortion pr.ictice, tes· 
tified at the hearing that, in their opinion, Dr. Ragsdale is an ex­
tremely skilled and careful abortion provider. Indeed, even Dr. 
Bart.on, the defendants' expert on ob:;t.etric::; and gynecology, te::;ti­
fi<:d that he has ''some 1:ert.ainty" that the hu:;pital in whkh he 
work::;, Illinois Masonic Mcctical Center, has n,fcrrcd patien~ to 
Dr. Ra.,rsdale for abortions. 

~ There are i:urrently 44 ASTCs in lllinoi~. Approximately half 
of these provide abortion services. 

s In the preliminary injunction hearing, dc·fentlant Richard M. 
Daley, through his aUorney, did point out on cro::;s cxaminati_on 
of Margaret Moe that Margaret Moe had personally worked with 
physicians in only Cook and Kane Countie:;. 

1 Defendants contend in their Response to the Motion for Class 
Certification that Dr. Ragsdale's claims are not typical of those 
of the proposed class because the NIWC has been a licen~d ASTC 
since 1973; therefore, ''Dr. Ragsdale is challenging the (.-Onstitution· 
ality of the statute:; and regulations through which he has bene· 
fitted for more than ten years." Defendants' Response, p. a. The 
i:ourt finds this arf.rument without merit. Defendant:; do not articu· 
late what "benefit" Dr. R<:1.gsdale rece ives under the challenged 
s lalutes and regulations. Neither do defendants recognize that other 
members of the proposed cl3S8 may also have oper.ttecl licensee! 
ASTCs for a numoor of years. It is axiomatic that those to whom 
statutes and regulations apply may challenge the constitutional· 
ity of such statutes and regulations despite a period of compliance. 
See, e.g. , Friendship Medical Center, Ltd. v. Chicago Board uf Hetuth., 
505 F.2d 1141, 1146 (7th Cir. 1974), cert. denied, 420 U.S. 955 
(1975). Indeed, under the standing requiremenls of Article Ill of 
the United States Constitution, as interpreted by the <.'Ourts, par­
ties against whom statutes and re~l~Uons directly o~rate ma_Y 
be the "best" plaintiffs for a <.'Onst1tut1onal challenge, gwen their 
concrete personal stake in the outcome of the litigation. 

a Defendants conwnd that the declaratory and injunctive relief 
plaintiffs request can be grclllted t.o all class members without <.-er· 
tifying a class; th~refore, plain~iffs' motion should oo denie~ .. In 
the Seventh Circuit, however, 1f a class meets the prerequ1s1te:; 
of Rule 23 a court may not deny class certification on the ground 
of lai:k of .:need." Brown v. Scott. 00-l f<'.2tl 791, 795 (7th Cir. 19'.79), 
ajfd sub nom. Carey v. Brown, 447 U.S. 455 (1980); Vergara, 581 
F .2d at 1284. 

• 
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9 In Friendship, the challeng(!cl regulations empowered the city 
t-0 deny authorization to those ~king lo 111~r-ctte abortion facilities 
and t-0 order the closing of a facility not in compliancC! with its 
regulations. According to the Seventh Circuit, "Surely, thoS<! suh­
ject to such dt:privations through the use of governmeni..11 puwer 
have a sufficient interest to maintain this tyµc of acLion. (citations 
omitted]" Friendship, 505 F.2d at 1146. 

10 Based on the preliminary injunction prorcc<lings, it is clt·ar 
that Dr. Ragsdale and Margaret Moe will adequately reprcs(•nl 
the interests of this proposed plaintiff class. In both the pleadings 
and the hearing on the preliminary injunction motion, the namccl 
plaintiffs, through their attorneys, focused almost exclusively 1111 

the alleged unconstitutional burden that these statutes and regula· 
lions place on the right of Illinois women to decide whether lo 
obtain an abortion. 

1 1 The Thillens court also discussed the problems inherent in 
certifying both plaintiff and defendant classes in the same action. 
Thillms, 97 J.'.R.D. at 675-76. The court noted that courts are 
often reluctant to certify a defendant class when the action is 
brought by a plaintiff class because of the concern that each plain­
tiff member has not been injured by each defendant member. How­
ever, acc.'Orcling to the court, as it interpre ted In re Gap Sture11 
Securities Litigation, 79 F.R.D. 283 (N.D. Cal. 1978), the require­
ment that each named plaintiff have a claim ag-.tinst each defen· 
dant may be waived where the defendant members are relatud 
by a conspiracy or "juridical link." The Thillens court wenl on 
to define a "juridical link" as "some legal relationship which 
relates all defendants in a way such that single resolution of the 
dispute is preferred to a multiplicity of similar actions. (citations 
omitted)" . 

There is clearly a "juridical link" between the Illinois State's 
Attorneys here. Under Ill. Rev. St.at. ch. 14, para. 5, each and 
every State's Attorney is charged with the duty of prosecuting 
all civil and criminal actions in which the people of the state or 
county may be concerned. Also, under section 14 of the HFPA, 
which deals with violations, the State's Attorneys are specifically 
ch~d with the duty of representing the people of Illinois in pro­
ceedmg51 under that section. As all State's Attorneys are charged 
under the same statutes with the duty to take uniform enforce· 
ment action with respect to plaintiffs, the court therefore finds 
that the State's Attorneys are re lated in a way such that single 
resolution of the dispute is preferred Lo a multiplicity of similar 
actions. 

12 Some of the State's Attorneys may contend, as Mr. Daley 
did in his Answer, that the plaintiffs have not stated a cause of 
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action specifically against them. This "affirmative clcfonse" in Mr. 
D. aley's answt!r apparently rested on the fact that Or. Ragsdale's 
dinic was not in Cook County; therefore, Mr. Oaley could not pros­
ecute under the ASTCA or HFPA, anti Dr. Ragsdale did not 
"state a cause of action" against Mr. Daley. Dr. Ragsdale is not 
tho only plaintiff, however. Margaret Moe, another named plain· 
tiff, ow11s and operates a medical facility in Cook County, and she 
clearly has stated a cause of action against Mr. Daley. 

Given the certification of the two plaintiff classes in this order, 
it is expected that few, if any, State's Attorneys will be able to 
raise this defense. Accordingly, the court fincls that the possibili· 
ty that any one Stale's Attorney will raise this defense does not 
suhstantially affect the "typical" nature of the named defendants' 
defenses. See Research Corp., 301 F. Supp. at 499. 

a3 Or. Ragsdale testified al the preliminary injunction hearing 
that his current fee for an abortion is approximately $250. Dr. 
Ragsdale estimated that if he were to move his practice to a facil· 
ity similar to his current facility, which does not fully <.'Omply with 
the AS1'CA regulations, he would have lo increase by $22.45 the 
fee per patient over the next two years to cover his costs. Plain· 
tiffs' Exhibit No. 17. Relocating his practic..-e to a building in total 
compliance with the regulations, on the other hancl, would add 
another $25.21 Lo the increase, making the total increase in fee 
per patient $47.66. Plaintiffs' Exhibit No. 18. 

•• Margaret Moe also testified that she telephoned the I DPH 
on November 18, 1985, to find out whether the IDPH still requires 
all abortion facilities to be licensed. At that time, an employee 
in the division of the ASTC licensing infonned her that the I DPH 
was not currently requiring licenses for abortion facilities, but the 
IDPH "recommended" Jicensure. Marg-Met fyfoe had never before 
been informed that the IDPH was no longer requiring abortion 
facilities to obtain ASTC licenses. The <.'Ourt notes that it was not 
clear from this testimony whether the I DPH no lon~er requires 
ASTC licenses even for facilities " primarily devoted' to the per· 
fonnance of abortions. The testimony of Mary Lloyd Lowe, Deputy 
Chief Counsel for the Illinois Department of Public Health, and 
Defendants' Exhibit No. 2, an I DPH internal memor.tndum written 
by Michael Anderson, indicate that the I OPH still requires licen· 
sure for those facilities "primarily devoted" to providing abortion 
services. 

• ~ Dr. Ragsdale testifiecl at the hearing that it took him five 
full working days to complete the HFPA application for a certifi· 
cate of need. 

is At the preliminary injunction hearing, Mary Lloyd Lowe tes· 
lifted that the IDPH also releases Ab'TC liceru;e applications, when 
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requested, p11rs \Jant to the Illinois Freedom of Information Act. 
Under the ASTCA and its regulations, such applications must also 
include a statement of ownership and a rle:;cription of the services 
to be provided. ASTCA § 7(a), 77 Ill. Admin. Code § 205.120. The 
ASTC license application is also lengthy and dcUtiled, as demon• 
strated by Plaintiffs' Exhibit No. 21 , Dr. Ragsdale's 1985 ASTC 
license application. 

17 Dr. Ragsdale testified that the Ab'TCA requirements that 
an abortion facility be separcitely licen~ and mai11tuin an "iclentifi· 
ably separate" facility also subject abortion providers and their 
patients to threats and harrassment. 

18 See Plaintiffs' Exhibit No. 11, "Certificate of Net.'ll Investiga­
tive Staff Report to the Comprehensive Health Planning of North­
ern Illinois Regional Board and Project Review Committee." 

19 Margaret Moe testified at the hearing that approximately 
90% of the patients at her Elgin, lllinois clinic have no means of 
transportation, and approximately 50% of the patients at her Pala· 
tine, Illinois clinic have no means of transporUition. 

2o According to Mar~aret Moe, one of the greatest concerns of 
the patients at her climes who desire to have an abortion is that 
Margaret Moe be able to refer them to a physician she knows is 
competent. Were Margaret Moe able to offer abortion services at 
her own clinics, s he could, of course, assure her patients of the 
competency of the perfonning physicians. 

21 Dr. Ragsdale and Dr. Hem both testified at the hearing of 
the safety of the Dilation and Evacuation procedure, which has 
recently become the method most often utilized for abortions in 
the early part of the second trimester. ln addition, defendants ten· 
dered as their Exhibit No. 6 the Standards for Obstetric-Gynecolo· 
gical Services, developed by the American College of Obstetricians 
and Gynecologists ("ACOG Standards") (6th ed. 1985). According 
to the ACOG Standards, and as noted by the Akron Court, uncom· 
plicated abortions, up to 14 weeks from the last menstrual period, 
may be performed in a physician's office or an outpatient clinic. 
ACOG Standards, p. 60. 

22 In Abortion Coalition v. Michigan Department of Public 
Health, ~ F. Supp. 471, 474-476 (E.D. Mich. 1977), the court, 
in dicta, indicated that general regulations imposed upon medical· 
ly analogollS procedures are not invalid as applied to first trime::;te r 
abortions. However, at the same time, the court held certain pro­
visions of the "general" statute to be unconstitutional as applied 
to first trimester abortions. Moreover , in Birlh Ccmtrol Centens, 
Inc. v. Rei;en, 508 F. Supp. 1366 (E.D. Mich. 1981), a/fd in part. 
vac. in part, 743 F .2d 352 (6th Cir. 1984), the court struck down 
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still more sections of the "general" Michigan Public Health Code, 
which re<1uired all freestanrling surgical outµatient facilities to. have 
transfer agreements with hospitals and to have six·foot corndors. 

23 Plaintiffs, on the other hand, prt.?sentcd testimony by . Dr. 
Ragsdale and Dr. Hern that the rebrulations are not only medical· 
ty unnecessary, but some of the regulations, particularly those r~ · 
quiring ASTCs Lo be hospital-like facilities, may l>e me1lically detn · 
mental, for women oft.en fine! it psycholobrically reassuring whe n 
they are able to effectuate their decision to abort in a comfortable, 
more personalized atmosphere. 

Defendants' difficulty in providing evidence of the medical neces· 
sity of the burdensome statutes and regulations challenged he re 
is understandable, given that other cow"l:> have already found that 
similar or identical provisions burden a woman's right to choose 
to terminate her pregnancy without furthering a compelling state 
interest. See Anwld 11. Sendak, 416 F. Supp. 22 (S.O. Ind. 1976) 
(finding unconstitutional an I ndi~ml. $l:<itute requiring ~I~ ~bortions 
to be performed in hospitals or licensed health care fac1hties), affd 
mem., 429 U.S. 968 (1976); Village of Oak Launt 11. Marcowitz, 
86 Ill. 2d 406, 427 N.E.2d 36 (1981) (finding the portion of the 
definition of an ASTC including "any facility in which a medical 
or surgical procedure is utilized to terminate a pregnancy, irrespec­
tive of whether the facility is devoted primarily tu this purpose" 
lo be unconstitutional). 
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APPENDIX H 

NOTICE OF APPEAL 
[Filed November 7, 19881 

IN THE 
UNITED STATES COURT OF APPEALS 

FOR THE SEVENTH CIRCUIT 
No. 85-3242 

RICHARD M. RAGSDALE, M.D., et al., 
Plaintiffs·Appellees, 

vs. 

BERNARD J. TURNOCK, M.D., M.P.H., Director of the Illi­
nois Depart ment of Public Health, et al., 

Defendants-Appellants. 

Appeal from the United States District Court 
for the Northern District of Illinois, Eastern Division 

No. 85 C 6011 ..... John Nordberg, Judge Presiding 

NOTICE OF APPEAL TO THE 
SUPREME COURT OF THE UNITED STATES 

I 
Notice is'hereby given that defendants-appellants Bernard 

J . Turnock, Director of the Illinois Department of Public 
Health; Neil F. Harti~c:U1, Attorney General of Illinois; and 
Stephen F. Selcke, Director of the Illinois Department of 
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Professional Regulation,* hereby appeal to the Supreme 
Court of the United States from judgment of the United 
States Court of Appeals for lhe Seventh Circuit affirm­
ing an order of the United States District Court, North­
ern District of IUinois, Eastern Division, and holding un· 
constitutional anci enjoining enforcement of the Ambulatory 
Surgical Treatment Center Act and the rule::; and regula· 
tions promulgated thereunder; the Health Facilities Plan­
ning Act; and par. 4433(l)(a)-(e) of the Illinois Medical 
Practice Act to the extent any per::;on or facility offers 
or performs, or desires to offer or perform first and/or 
early second trimester abortions or other abortion-related 
gynecological procedures. The judgm(!nt was entered on 
March 10, 1988. On August 12, Hl88 the appellants' ~ti­
tion for rehearing and suggestion for rehearing en bane 
was 1lenied. 

This appeal is taken pursuant to 28 U .S.C. Section 
1254(a). 

Respectfully submitted, 

NEIL f'. HARTIGAN 
Attorney General of Illinois 

BY: /s/ K.ATHLBEN KREISEL FLAHAVEN 
Assistant Attorney General 
General Law Division 
100 West Randolph Street 
13th Floor 
Chicago, Illinois 60601 

* Successor in public offi ce to Gary L. Clayton, Director of the 
Illinois Department of Registration anti Education. 
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AFFIDAVIT OF SERVICE 
I hereby aver that . t 1 going was served u a rue an<. correct copy of the fore. 

at the listed addres:sn ba ll part 1~~ required. to be served 
St~tes mail chute locatec1' ~~~(;;t~g-~aR~ m the UnitE!d 
C~1cago, Illinois 60601 on the 7th d· es f ~ndolph Street, 
with proper postage prepaid. ay o ovember, 1988 

Alan S. Gilbert 
Lorie A. Chaiten 
Sonnenschein, Carlin, 

Nath & Rosenthal 
8000 Sears Tower 
Chjcago, Illinois 60606 

Colleen K. Connell 
The Roger Baldwin 

Foundation of ACLU 
20 . East Jackson Boulevard 
Suite 1600 
Chicago, Illinois 60604 

Randolph T . Kemmer 
Assistant State's Attorney 
~ Richard J. Daley Center 
Chicago, Illinois 60602 

/s/ KATHLEEN KREISEL FLAHAVEN 

SUBSCRIBED AND SWORN TO 
BEFORE ME THIS 7th DAY 
OF NOVEMBER, 1988. 

Isl JANET M. VoLDRJCH 
Notary Public 
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APPENDIX I 

Ambulatory Surgical Treatment Center Act , 
11l1h Ill. Rev. Stat. 11 157-8.1, et aeq. 

AMBULATORY SURGICAL TREATMENT 
CENTER ACT 

AN ACT relating to the inspection, licensing and regula­
tion of ambulaw ry surgical t reatment centers. P .A. 
78-227, approved and eff. July 19, 1973. 

157-8.1. Short title 
§ 1. This act may be cited as the Ambulatory Surgical 

Treatment Center Act. 

157-8.2. Veclaration of public policy-Purpose 

§ 2. It is declared to be the public policy that the State 
ha1:> a legit imate interest in assuring that all medical pro­
cedures, including abortions, are performed under circum­
stances that insure maximum safety. Therefore, the pur­
pose of this Act is to provide for the better protection 
of the public health through the development , establish­
ment, and enforcement of standards (I) for the care of 
individuals in ambulatory surgical treatment centers, and. 
(2) for the construction, maintenance and operation of am­
bulatory surgical treatment centers, which, in light of ad· 
vancing knowledge, will promote safe and adequate treat­
ment of such individuals in ambulatory surgical treatment 
centers. 

157-8.3. Vefinitions 
§ 3. As used in this Act , unless the context otherwise 

requires, the following words and phrases shall have the 
meanings ascribed to them: 

(A) " Ambulatory surgical t reatment center" means any 
institution, place or building devoted primarily to the main­
tenance and operation of facilities for the performance of 
surgical procedures or any facility in which a medical or 
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~urgical procedure is utilized to lerminate a pregnancy, 
1rres~ect1ve of whether t~~ facility is devoted primarily 
to this purpose. Such fac1hty shall not provide beds or 
other accommodations for lhe overnight stay of patients. 
Indi':i~ual ~atients shall be discharge_d in an ambulatory 
cond1t10_n without danger to the continued well being of 
the patients or shall be tr-.msferred to a hospital. 

The term "ambulatory surgical treatment cenler" does 
not i_nclude (1) any institution, place, building or agency 
reqmred to be licensed pursuant to the "Ho$pital Licen~­
ing Act", approved July 1, 1953, as amended. 1 

(2) any person or institution required to be licensed 
pursuant to the "Nursing Home Care Reform Act of 
1979" approved August 23, 1979, as amended;2 

(3) hospitals or ambulatory surgical treatment centers 
maintained by the State of any department or agency 
thereof, where such department or agency has authority 
under law to establish and enforce standards for the 
hospitals or ambulatory surgical treatment centers under 
its management and control; 

(4) hospitals or ambulatory surgical treatment centers 
maintained by the Federal Government or agencies there­
of; or 

(5) any place, agency, clinic, or practice, public or pri­
vate, whether organized for profit or not, devoted exclu­
sively to the performance of dental or oral surgical proce-
dures. - · 

.(B) "Person" means any individual, firm, partnership, 
corporation, company, association, or joint stock associa­
tion, or the legal successor thereof. 

(C) "Department" means the Department of Public 
Health of the State of Illinois. 

(D) "Director" means the Director of the Department 
of Public Health of the State of Illinois. 

(E) "Physician" means a person licenced to practice 
medicine in all of its branches in the State of Illinois. 
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(F) "Dentist." means a person licensed to practice den­
tistry under the "Illinois Dent.al Practice Act."3 

(G) " Podiatrist" means a person licensed to practice 
podiatry under "An Act to regulate the practice of podia­
try in the Stale uf lllinois", approved April 26, 1917, as 
amended.4 

Amended by P .A. 83-333, § 60, eff. Sept. 14, 1983. 

1 Para1:,rraph 142 ct ::;eq. of this chapl~r. 
:.i Paragraph 4151-101 et seq. of this chaplet\ 
3 Chapter 111 , , 2201 ~t seq. 
4 Chapter ll l, 1 4~H et :seq. 

157-8.4. Necessity of license-Municipal regulation 

§ 4. No person shall open, conduct ~>r maintain an a!11· 
hulatory surbrical treatment cent.er without fii1it obtain­
ing a license from lhe Department. 

Nothing in this Act shall be construed to impair or 
abridge the power of municipalities to license and regulate 
ambulatory surgical treatment centers, provided that the 
municipal ordinance requires compliance with at least the 
minimum requirements developed by the Department pur· 
suant to this Act. 

The Administrative Review Law, as heretofore or here­
after amended, 1 shall be applicable to the judicial review 
of final administrative decisions of the regulatory agency 
of the municipality. Any municipality having an ordinance 
licensing and regulating ambulatory surgical treatment 
centers which provides for minimum standards and reguJa­
tions which meet at least the minimum requirements es­
tablished pursuant to this Act shall make such periodic 
reports to the Department as the Department may deem 
necessary. This report shall in~lude a list of ambula~ory 
surgical treatment centers meetmg standards substantially 
equivalent to those promulgated by the Department under 
this Act. The Oepartment may issue a license to such am­
bulatory surgical treatmenl centers has~ci up~n s~ch re­
ports or the Department may conduct mvestigat10ns or 



App. 152 

inspections to determine whether a license should be i
8

. 

sued to these ambulatory surgical treatment centers. 

Amended by P.A. 82-783, Art. XI, § 201, eff. July 13, 1982. 
1 

Chapter 110, t 3-101 et seq. 

157-8.5. Application for license 

§ 5. An application for a license to operale an ambula­
tory surgical treatment center shaU be made tu the De­
partment upon forms provided by it and shall contain such 
information as the Department reasonably requires, which 
may include affinnative evidence of ability to comply with 
the provisions of this Act and the standards, rules and 
regulations, promulgated by virtue thereof. 

All applications required under this Section shall be 
s igned by the applicant, verified, and accompanied by a 
license fee of $500. 

Amended by P.A. 81-224, § 1, eff. Jan. l , 1980. 

157~8.6. Issuance of license-Requirements-Renewal of 
license-Provisional licenses 

§ 6. Upon receipt of an application for a license, the 
Director may deny the application for any of the follow­
ing reasons: 

(1) Conviction of the applicant, or if the applicant is 
a firm, partnership or association, ·of any of its members, 
or if a corporation, of any of its officers or directors, or of 
the person designated to manage or supervise the facility, 
of a felony, or of 2 or more misdemeanors involving moral 
turpitude, as shown by a certified copy of the record of 
the court of conviction, or, in the case of the conviction 
of a misdemeanor by a court not of record, as shown by 
other evidence, if the Director determines, after investiga­
tion, that such person has not been sufficiently rehabili­
tated to warrant the public trust; or other satisfactory 
evidence that the moral character of the applicant, or 
manager, or supervisor of the facility is not reputable; 
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. . , or record of the applicant, or 
(2) The !1cens~re. status artnership or association, of 

if the appbcant is a fi~: ~orporation, of any of its offi­
any of its members, or l a er ·on designated to manage 
cers or directors, or_ ?f the r:n :n other state where the 
or s~pervise the fa~~~~·e~~oin a J milar capacity indi_cates 
apphcant ~as dol!'1~ . to the applicant would be detnmen-that gr.mtmg a icense . 
. l to the interests of the pubhc; or 

ta . h· , · sufficient financial or other re-
(3) The apphcant. ~s m duct the facility in accordance 

sources to op~rate a~ ~o~his Act and the minimum st.an­
with the requ1rer en 1? tions promulgated thereunder. 
dards, rules anc regu a 1· ·r he finds that 

h 11 mly issue a 1cense 1 
The Director ~ . a < . . . th this Act and the rules, 

the applicant fac1hty comlp hes WI !gated pursuant. thereto 
regulations and standar< s promu 
and: 

d. l supervision of one or more (a) is under the me ica 

physicians; . b rformed only 
(b) permits a sur~ca~ procedeu:~sio w~op!t the t ime is 

by a physician, pod~atr1_s;. ortsd admitted by himself or an 
privileged to ha_v~ h1s pa .1~7umself privileged to perform 
associated physician _and 18 

. 111· ois hospital; and 
sur . cal procedures m at least one m . 

(cf maintains adequate medic-•I records for each '"'.t1ent. 
, ended or revoked, shall be A license, unless sooner susp al by the Department and 

renewable annu~ly u'tn apr$300 Each license shall be 
payment of a hcense ee .. o d. persons named in the 
- d 1 for the premises an 'gnabl Th 
issue ?n y hall t be trc:lruif erable or ass1 e. ~ 
applic.at1on and s no . cons icuous place on the h­
licenses shall_ be posted c::;_da or re~stry of all physici~s 
censed premises. -~ plahall be centrally located and avaJl­
on staff ~n the ~ac1 ity :n interested person. The ~epart­
able for ms~ct1ont>!~ y r after the issuance of a hcense, 
ment may, either ~re ~f the State F ire Marshal. T~e 
request the cooperation . ns of this agency shall be m 
rel?o.rt and re~olJmmtae~d~~~ particularity its findings with wntmg and sha s 
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respect to compliance or noncomplia nce with sue . . 
mum standards, rules and regulations. h m1ni-

The Director may iss . · · . 
bulatory suruicaJ t t ue a prov1s1onal license to any am-
. e.· rea ment center which d . tially comply with th . . <>es not subsl<!n-

dards rules and re eJ t~rov1s1ons of this Act and the st.an-
. ' gu a 10ns promulgated by irt h 

provided that he finds that such buJ· v ~e t ereof 
ment center will undertake ch am . atory sur~cal t reat­
upon completion will render th~!:b~~t,corTect1<_ms which 
ment center in substantial co li a . ry sw·gicaJ ~~eat. 
of this Act, and the stand:~ ance

1 
with the prov1s~ons 

~;0~rti!';:~~~~;· 0~n~h~roviief th1;t ~~e ~~~lt~e~~a~~~ 
center wiU be protected d al!' u atory ~urgical tr~atment 
~rovisional license is issuer¥~ t1D· penod for wh1~h such 
licensee of the co clif · e J~tor shall advise the 
cense is issued in~lu~nst~nder wh1c~ sue~ provisional Ji. 
fail to comply 'with theg p e !11_Clnner /n which the facilities 
rules and regulations .;~v1:~on~. o the. A~t, s~dards, 

i~~: ~tm~~·~~~~ ~·~~~d~~y:~:~;Tu~~ 
partment r:la~~;d~~~~J:~Jt~er~~~~~~t'!~.of the De. 

Amended by P.A. 81-224, § I, e{f. Jan. 1, 1980. 

l57-8.6-l. Abortions- Licensed physicians 
§ 6.1. Notwithstanding any oth . . 

any corporatio t · er prov151on of this Act 
n opera mg an Ambulatory Su · 1 Tr ' 

ment Center devoted primariJ to .d. rgi<:3. . eat-
abort.ion must have a physi . Y h p~v.1 mg fac1ht1es ~or 
medicine .in all of its branc~:· a~d oislS a~~v':d to pract1~e 
the practice of medicine at the C t y engaged m 
directo . ~ d. · en er, on the board of 

rs . a con 1t1on to licensure of the Center 
Added by P.A. 81·771, § 1, eff. Jan. 1, 1980. . 
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157-8.7. Denial , suspension and revocation of license­
Notice-Hearings-Subpoenas-Uepositions 

§ 7. The Director after notice and opportunity for hear­
ing to t he applicant or licensee may deny, suspend, or 
revoke a license to open, conduct and maintain an am­
bulatory surgical t reatment center in any case in which 
he or she finds that there has been a substantial failure 
to comply with the provisions of this Act or l he standards, 
rules and regulat ions established by virtue thereof. 

Such notice shall be effected hy registered mail or by 
personal service setting fort h the particular reasons for 
the proposed action a nd fixing a date, not less than 15 
days from the date of such mailing or service, at which 
time the applicant or licensee shall be given an oppor· 
tunity for a hearing. 

A copy of the notice shall be displayed in a conspicuous 
place adj acent to the license required to be displayed un­
der Section 6 of t his Act 1 until such time as the Depart­
ment renders its final administrat ive order. At the end 
of each fiscal quarter the Department shall prepare and 
publish a repor t regarding t he status or final disposition 
of its actions against licensees or applicants that have 
been served with notice regarding a contemplated denial, 
a refusal to renew or revocation of a license by the De· 
partment. The report shall identify the facility and t ne 
licensee or applicant that are the subject of contemplated 
action and summarize the facts and charges that constitute 
the grounds for such action. The reports shall be conveyed 
to the Governor and the General Assembly and shall be 
made available to the general public free of charge. Copies 
of such reports shall be available for <listribution through 
local health departments and regional and sub-regional of· 
fices of the Department. 

The hearing shall be conducted by the Director or by 
an indivi<lual designated in writing by the Director as 
Hearing Officer to conduct the hearing. On the basis of 
any such hearing, or upon default of the applicant or Ji. 
censee, the Director shall make a determinat ion specify-
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ing his or her findings and conclusions. A copy of such 
determination shall be sent by registered mail or served 
personally upon the applicant or licensee. 

The procedure governing hearings authorized by this 
Section shall be in accordance with rules promulgated by 
the Department. A full and complete record shall be kept 
of aJJ proceedings, including the notice of hearing, com. 
plaint, and aJJ other documents in the nature of pleailings, 
written motions filed in the proceedings, and the report 
and orders of the Director and Hearing Officer. All testi­
mony shall be reported but need not be transcribed unless 
the decision is sought to be reviewed pursuant to the A<l­
ministrati ve Review Law.2 A copy or copies of the tran­
script may be obtained by any interested party on pay­
ment of the cost of preparing such copy or copies. 

T~e Director or Hearing Officer, shall upon his or her 
own motion, or on the written request of any party to 
the proceeding, issue subpoenas requiring the attendance 
and the giving of testimony by witnesses, and subpoenas 
duces tecum requiring the production of books, papers, 
records or memoranda. All subpoenas and subpoenas 
duces tecum issued under the tenns of this Act may be 
served by any person of legal age. The fees of witnesses 
for attendance and travel shall be the same as the fees 
of witnesses before the Circuit Court of this State, such 
fees to be paid when the witness is excused from further 
attendance. When the witness is subpoenaed at the in­
stance of the Director or Hearing Officer, such fees shall 
be paid in the same manner as other expenses of the De­
partment, and when the witness is subpoenaed at the in­
stance of any other party to any such proceeding the 
Department may require that the cost of service of the 
subpoena or subpoena duces tecum and the fee of the wit­
ness be bbrne by the party at whose instance the witness 
was summoned. In such case, the Department in its dis­
cretion, may require a deposit to cover the cost of such 
service and witness fees. A e.ubpoena or subpoena duces 
tecum so issued as above stated shall be served in the 
same manner as a subpoena issued by a circuit court. 
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. f h. St· te upon the application of 
A11y. circuit c~urpt on ~~s ap1~lic~tion of any ut~er p~rty 

the Director , O! u 
0 

. . . . or his or her clt:scret1on, 
to the1 P~~~e=~~~

1~'ta~~~ '0t ~~~nesses, the prhodu~t~on o~ 
c:ompc . I · r memoranda and t e J:.Tivmg o 
boo~s. pap~r~, .. :e~h;cl;i~t:!clOr or Hearing Officer c.onduct­
testlmO~Y ,': ? ation or holding a hearing author1~d ~y 
in~ an mves~1g . tt· chment for contempt or otherwise, m 
th1i:> Act, by. a~:r :s 1>roduction of evidence may be com­thc same man 
>t:!lled before the court. . . . . _ 

l . H . Officer or any party m an m 
The Director or . earmg the De artment may cause 

vestigatio!1 _or hearn~g be_~o~e within the Slate 'to be taken 
the depos1t10ns of ~1t1~~sde~ law for like clt:!positions in 
in the mann~r prescrt e . Y ., . and to that end com­
civil actions m courts fof ~his ?.ta~e~nd the production of 

l the attendance o w1tne:sses 
b~oks papers, records, or memoranda. 

' 2 783 A t XI § 201 eff. July 13, 
~~i~t bl,_~~.· §8 S7, eff. ~~pt. i4; 1983; P.A. 83-345, 
§ 67: eff. Sept. 14, 1983. 

1 Paragraph 157-IHi of this chapter. 

2 Chapt.er llO, 1 3. IOI et :.>cq. . 
1 

.. . "he"· in the sec· 
. h fi ·t . .. graph 1nscrte1 m .~ • 

P.A. &~·3M, m t e _n-s pl~'al5" rlJr' " fift.emi"· in the fourth pura-1 . . h subst1tutt!< '' ' · I .. h • " one P·'~·1t,rrap , " h "· . the sixth PaJ'a1,rraµh, mserte< or er • 
graph, mserte<I or er ' '~ "aforesaid" and al the end of the 
substituted "above s~at~d t.e~r"by a circui't co~rt" for "out of a 
sixth paragraph: •. s~ st~tu . venth parab'Taµh, following ''S~te::. 
court of record , m l e :;e . h r in term time or vacation . 
deleted "~r any judge the~E:!Of, ~~he inserted "or her", and sub­
and, also m the s~~e~\~. Ptha~af:st' piace it appears in the seventh slitut.ed "the" for satu 

paragraph. a h substituted "15" for "fif-
P.A. 83-345, in the second ~a~agr t~ 1' .:or .her" and substituted 

t.e "· in the s ixth paragrap • mSt:r 1 h . · lh . ragraph in· .. ,:::_ .. i., for "full"; in the last sentence ~f t ~- ~~x , ,.JMdeleted , "as 
to· " d .. . it" and fullowmg l :;sue< • 

serted "so an c1r~u .:t.-ourt" dclclt!d "of record"; in the sev­
aforesaid", and, follow1_ng "Stale': deleted "or any judge thereof, 
enth paragraph, .followin~ . r n"· 'in tht.! scvc:nth par-dbrraph, pre­
ci~er i~ t:erm ~am.~ 0 j .1v~~~1 ·~~or' his"; Hild substituted "the" for 
cechng d1scret1onl . ' c ~tea1.1pcars in the seventh paragraph. "saitl" the last p ace 1 • 
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Final legislative action, 83rd General Assembly: 
P.A. 83-334-June 20, 1983 
P.A. 83-345-June 20, 1983 
See HI.Rev.Stat. ch. I, , 1105 as to the effect of (1) more than 

one amendment of a section at the same session of the General 
Assembly or (2) two or more acts relating to the same subject 
matter enacwd by the same General A~mbly. 

157-8.7a. Statement or ownership 

§ 7a. (a) As a condition of the issuance or renewal of 
the license of any ambulatory. surgical treatment center, 
the applicant shall file a statement of ownership. The ap­
plicant s hall agree to update the information required in 
the statement of ownership every 6 months from the in­
itial date of filing. 

(b) The statement of ownership shall include the follow­
ing: 

(I) The name, telephone number and occupation of 
every person who has entered into a contract to manage 
or operate or who owns or controls, directly or indirect­
ly, any of the shares of stock of, or any other finan~ial 
interest in, the facility which is the subject of the applica­
tion or license, and the percentage of such interest; and 

(2) The address of any facility, wherever located, any 
financial interest in which is owned or controlled, direct· 
ly or indirectly, by the applicant, if the facility is required 
to be licensed if it were located in this State. 

Added by P.A. 81-224, § 1, eff. Jan. 1, 1980. 

157-8. 7b. ( Financial statements 

§ 7b. (a) Each licensee shall file an attested financial 
statement with ·the Department by July 1, 1980 and at 
times thereafter as required. An audited financial state­
ment may be required of a particular facility, if the Direc­
tor determines that additional information is needed. 
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(b) No public funds shall be expended for the care or 
treatment of any patient in an ambulatory surgical treat­
ment cent.er which has failed to file the financial state· 
ment _required by this Section, and no public funds shall 
be pat<I to or on behalf of a facility which has failed to 
file a statement. 

~c) The Oir~clor shall promulgate regulations for the 
filmg of fina11c1al statements, and s hall provide in these 
regulation~ for fonns, information 1·equired, intervals and 
dates of filmg, and. such other provb;ions as he may deem 
nece::;sary. Regulat1oru; i:;hall be published in sufficient time 
to permit those licensees who must first file financiaJ 
statements time in whkh to do so. 

(d) The Director shall i:;eek the advice and comments 
of ot~e~ State and _Federal agencies which require the 
submission of financial data from facilities licensed under 
this Act and s hall incorporate the information require­
ment::; of. these agencies into the fonns it adopts or issues 
u.nder t~1s Act and ~hall otherwise coordinate its regula­
~10ns with the requirements of these agencies so as to 
impose the least possible burden on licensees. No other 
State agency may require submission of financial data 
except as ex~ressly authorized by law or as necessary 
to meet reqmrements of federal law or regulation. In­
formation ohtained under this Section shall be made avail-· 
able, upon request, by the Department to any other State 
agency or legislative commission to which such informa­
tion is necessary for investigations or to execute the in· 
tent of State or Federal law or regulation. 

Added by P.A. 81-224, § I, eff. Jan. I , 1980. 

157-8.8. Construction, alterations or additions to treatment 
centers-Approval by Department 

§ 8. Before commencing construction of new facilities 
or specified types of alteration or additions to an existing 
~mbulatory s urgical treatment center, architectural draw­
ings and specifications t herefor s hall be submitted to the 
Department for review and approval. final approval of 
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the drawings and specifications for compliance with d~ign 
and construction standards shall be obtained from the 
Department before the alteration, addition, or new con­
struction is begun. 

157-8.9. Inspections and investigations-Confidentiality of 
information 

§ 9. The Department shall make or cause to be made 
such inspections and investigations as it deems necessary 
but in no case less than 4 inspections of any licensed facil­
ity in a fiscal year. Information received by the Depart­
ment through filed reports, inspection, or as otherwise 
authorized under this Act shall not be disclosed publicly 
in such manner as to identify individual patients, except 
to another State agency for purposes of investigation of 
professional or business practices in a licensed ambulatory 
surgical treatment center, which State agency shall not 
disclose such individual patient information publicly. 

Every facility licensed under this Act and any premises 
proposed to be conducted as a facility by an applicant for 
a license shall be open at all reasonable times to an in­
spection authorized in writing by the Director. No notice 
need be given to any person prior to any inspection. 

Amended by P.A. 81-1509, Art. I, § 69, ell Sept. 26, 1980. 

Article I of P.A. 81-1509 was the 1980 Combining Revioory Act, 
which resolved multiple action:i of the 8l~t Gener.d Assembly 
through P.A. 81·1224. 

157-8.9a. Closings-Orders-Hearings and reinspections 

§ 9a. %enever an inspection of any ::imbulatory surgi­
cal treatment center discloses that the continued opera­
tion of such facility constitutes an imminent and serious 
menace to the health or safety of the patients thereof, 
or in the event of a conviction of a licensee under Sec­
tion 12 of this Act, 1 the inspector is authorized to immedi­
ately close such facility. Once the facility has been closed, 
the personnel employed there shall cease any activity re-

App. 161 

lated to the patients, unless <..-ontinue<I treatment of any 
given patient is necessary to protect his or her health or 
life. A written order set.ting forth the grounds on which 
any action under this Section is based shall be served on 
the licensee within 24 hours after such action is taken. 
Any licensee whose ambulatory surgical treatment center 
has been closed may, within IO days thereafter, by writ­
ten notice, request that the Director conduct a hearing 
and a reinspection under the provisions uf this Act. If a 
subsequent inspection discloses that lhe violations of this 
Act or rules, regulations or standards have been abated, 
the Director shall cancel the order of closing and permit 
patients lo be treated therein. The remedies provided in 
this Section are in addition to and not exclusive of any 
other remedy provided by law. 

Added by P.A. 81-224, § 1, eff. Jan. 1, 1980. 
1 Paragraph 157-8.12 of this chapt~r. 

157·8.9b. Complaints~Ambulatory surgical treatment center 

§ 9b. The Department shall establish by rule a proce­
dure for receiving and investigating complaints regarding 
any ambulatory surgical treatment center or any physi­
cian practicing in any such facility. 

Added by P .A. 81-224, § 1, eff. Jan. l, 1980. 

157-8. IO. Standards, rules and regulations-Construction­
Personnel- Equipment-Facilities, programs and services 

§ 10. The Department shaJI prescribe and publish mini­
mum standards, rules and regulations necessary to imple­
ment the provisions of this Act which shall include, but 
not be limited to: 

(a) construction of the facility including, but not limited 
to, plumbing, heating, lighting, and ventilation which shall 
ensw·e the health, safety, comfort and l)rivacy of patients 
and protection from fire hazard; 
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Cb>. !1um~r and quali.!ications of all pe~onnel, including 
adrrurustrative and nursmg pen;onnel, havmg reponsibility 
for any part of the care provided to the patients; 

(c) equipment essential to the health, welfare and safety 
of the patients; and 

(d) facilities, programs and services to be provided in 
connection with the care of patients in ambulatory surgical 
treatment centers. 

157-8.lOa. Administrative Procedure Act-Application 

§ lOa. The provisions of "The Illinois Administrative 
Procedure Act", approved September 22, 1975,1 are here­
by expressly adopted and shall apply to all administrative 
rules and procedures of the Department of Public Health 
under this Act, except that in case of conflict between 
"The Illinois Administrative Procedure Act" and this Act 
the provisions of this Act shall control, and except that 
Section 5 of the Illinois Administrative Procedure Act2 

relating to procedures for rule-making does not apply to 
the adoption of any rule required by federal law in con­
nection with which the Department is precluded by law 
from exercising any discretion. 

Added by P.A. 79-1347, § 17, eff. July 1, 1977. 
1 Chapter 127, 1 1001 et seq. 
1 Chapter 127, , 1005. 

157-8.11. Review under Administrative Review Law 

§ 11. Whenever the Department refuses to grant, or 
revokes or suspends a license to open, conduct or maintain 
an ambulatory surgical treatment center, the applicant or 
licensee may have such decision judicially reviewed. The 
provisions of the Administrative Review Law1 and the 
rules adopted pursuant thereto shall apply to and govern 
all proceedings for the judicial review of final administra­
tive decisions of the Department hereunder. The term 
"administrative decisions" is defined as in Section 3-101 
of the Code of Civil Procedur.e. 2 
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Amended by P.A. 82-783, Art. XI, § 201, eff. July 13, 
1982. 

1 Chapter 110, , 3-101 et seq. 
:i Chapter 110, , 3-101. 

157-8.12. Violations-Penalties 

§ 12. Any person opening, conducting or maintaining 
an ambulatory surgical treatment center without a license 
issued pursuant to this Act shall be guilty of a business 
offense punishable by a fine of $10,000 and each day's 
violation shall constitute a separate offense. Any person 
opening, conducting or maintaining an ambulatory surgic.al 
treatment center who violates any other provision of ttµs 
Act shall be guilty of a business offense punishable by 
a fine of not more than $10,000. 

Amended by P.A. 81-224, § 1, eff. Jan. 1, 1980. 

157-8.13. Violation of Act or rules and regulations as 
nuisance-Injunction 

§ 13. The operation or maintenance of an ambulatory 
surgical treatment center in violation of this Act or of 
the Rules and Regulations promulgated by the Depart­
ment is declared a public nuisance inimical to the public 
welfare. The Director of the Department, in the name of 
the People of the State, through the Attorney General 
or the State's Attorney of the county in which the viola­
tion occurs, may, in addition to other remedies herein pro­
vided, bring action for an injunction to restrain such viola­
tion or to enjoin the future operation or maintenance of 
any such ambulatory surgical treatment center. 

157-8. 14. Licensing Board-Appointment-Qualifications­
Tenn-Vacancy-Expenses-Meetings-Duties 

§ 14. The Governor shall appoint an Ambulatory Sur­
gical Treatment Center Licensing Board composed of 12 
persons. Four members shall be practicing physicians; one 
member shall be a practicing podiatrist; one member shall 
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be a dentist who has been licensed to perform oral sur­
gery; one member shall be an Illinois registered profes­
sional nurse who is employed in an ambulatory surgical 
treatment center; one member shall be a person actively 
engaged in the supervision or administration of a health 
facility; and 4 members shall represent the general public 
and shall have no personal economic interest in any insti­
tution, place or building licensed pursuant to this Act. In 
making Board appointments, the Governor shall give con­
sideration to recommendations made through the Director 
by appropriate professional organizations. 

Each member shall hold office for a term of 3 years and 
the terms of office of the members first taking office shall 
expire, as designated at the time of appointments, 3 at 
the end of the first year, 3 at the end of the second year, 
and 6 at the end of the third year, after the date of ap­
pointment. The term of office of each original appointee 
shall commence October I, 1973; and the term of office 
of each successor shaJI commence on October 1 of the year 
in which his predecessor's term expires. Any member ap­
pointed to fill a vacancy occuning prior to the expiration 
of the term for which his predecessor was appointed shall 
be appointed for the remainder of such term. Board mem­
bers, while serving on business of the Board shall receive 
actual and necessary travel and subsistence expenses while 
so serving away from their places of residence. The Board 
shall meet as frequently as the Director deems necessary, 
but not less than once a year. Upon request of 3 or more 
members, the Director shall call a meeting of the Board. 

The Board shall advise and consult with the Department 
in the administration of this Act, provided that no rule, 
regulation ~r standard shaJI be adopted by the Depart­
ment concerning the operation of ambulatory surgical 
treatment centers licensed under this Act which has not 
had prior approval of the Ambulatory Surgical Treatment 
Center Licensing Board. 

Amended by P.A. 79-339, § I, eff. Oct. l, 1975. 
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157-8.15. Severability of invalid provisionli 

§ 15. If any provision of this Act or the applicati~n 
ther eof to any person or circumstance shall . ~e held m­
valid, such invalidity shall not affect the provisi~ns of ap­

lication of the Act which can ht! given eff ~ct without the 
fnvalid provision or application, and to this end the pro­
visions of the Act are declared to be severable. 

157-8.16. Effective date 
§ 16. This Act shall take effect upon itti becoming a 

law. 

---~-----------------~%. 
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APPENDIX J 

Health Facilities Planning Act, 
111~ Ill. Rev. Stat. ,, 1151, et seq. 

ILLINOJS HEALTH FACILITIES PLANNING ACT 
AN ~-~ to provide for the planning of Illinois health 

facilities. P.A. 78-1156, approved and eff. Aug. 27, 1974. 

1151. Short title 

~ 1.. This Act sh~l~ ~e known and may be cited as the 
llhnois Health Facihties Planning Act. 

1152. Purpose of Act 

§ .2·. The purpose of this Act is to establish a procedure 
designed to rever:se the trends of increasing costs of 
heal~h ~re resultmg from unnecessary construction or 
modification of health care facilities. Such procedure shall 
represent ~n at~!'JlPt by the State of Illinois to improve 
the financi~l abihty of the public to obtain necessary 
heal~h serv1ce.s, and to:establish an orderly and compre­
hensive health care dehvery system which will guarantee 
the availability of quality health care to the general public. 

This Act sha~ e~tablish a procedure (l) which requires 
a _perso~ .estabhshm~. constructing or modifying a health 
care facility, as herem defined, to have the qualifications, 
background, character and financial resources to adequate· 
ly provide a proper service for the community; (2) that 
pi:omotes throu~~ ~he process of recognized local and area· 
wide health fac1ht1es planning, the orderly and economic 
deyelopment. of health care facilities in the State of Illi· 
no1s that avoids unnecessary duplication of such facilities· 
(3) that p~motes planning for and development of health 
car~ fac1~ities needed for comprehensive health care es­
pec~ly m areas where the health planning process has 
identified unmet needs; and (4) that carries out these pur­
P?ses in coordination with the Agency and the <.'Omprehen· 
s1ve State health plan developed by that Agency. 

Amended by P.A. 80·941, § 1, eff. Sept. 22, 1977. 
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J 153. Definitions 
§ 3. As used in this Act: "Health care facilities" means 

and includes the following facilities and organizations: 
1. An ambulatory surgical treatment center required to 

be licensed pursuant to the "Ambulatory Surgical Treat­
ment Center Act", approved July 19, 1973, as amended; ' 

2. An institution, place, building, or agency required 
to be licensed pursuant to the "Hospital Licensing Act", 
approved July 1, 1953, as amended;2 

3. Any institution required to be licen::;ed pursuant to 
the "Nursing Home Care Reform Act l)f 1979", approved 
August 23, 1979, as amended;3 

4. Hospitals, nur.;ing homes, ambulatory surgical treat­
ment centers or kidney disease treatment centers, or 
health maintenance organizations maintained by the State 
or any department or agency thereof; 

5. Kidney disease treatment centers, including a free­
standing hemodialysis unit; and 

6. Any health maintenance organiz~.tion required to. be 
operated pursuant to the "Health Mamtenance Org-.m1za­
tion Act", approved August 27, 1974, as now or hereafter 
amended,4 and which: 

(A) is a qualified health maintenance organization under 
Section 1310(d) of the Public Health Services Act;5 or 

(B) (i) provides or otherwise makes available to enrolled 
participants health care services, including at least the 
following basic health care services: usual physician ser­
vices, hospitalization, laboratory, x-ray, emergency and 
preventive services, and out of area coverage; (ii) is com· 
pensated (except for co-payments) for the provision of the 
basic health care services listed in clause (i) to enrolled 
participants by a payment which is paid on a peri?dic 
basis without regard to the date the health care services 
are provided and which is fixed without reg-ard to the fre. 
quency, extent, or kind of health service actually provided; 
and (iii) provides physicians' services primarily (I) direct· 
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ly through physicia!ls ~ho are either employees or part. 
n~rs ~f ~~ch orgam~~t1on, or (I I) through arrangemen~ 
~th mdiv1d~al phys1c1ans or one or more groups of physi­
c~ans (o~gamzed on a group practice or individual prac­
tice basis). 

.~o federall.Y owned facility shall be subject to the pro­
v1s1ons of this Act, nor facilities used solely for healing 
by pr.iyer or spiritual means. 

Wit~ the exc~ptio~ of tho~ health. car~ facilities specifi­
cally included m this Section, nothing m this Act shall 
be m~ended to inc~u.de facilities operated as a part of tht? 
pr?~t1c~ of a phys1c1an ~r. oth~r l~ce!IBe.d. health care pro­
fe~Sl?nal, whether pract1cmg m his md1v1dual capacity or 
w1thm _the legal st~cture of any partnership, medical or 
pro~ess1onal corporation, or .unincorporated medical or pro­
f ~ss1onal group .. Further, this Act shall not apply to physi­
cians or other hcei:tsed health care professional's practices 
where such pr~~tlces are carried out in a portion of a 
health care facility under contract with such health care 
facility by a physician or by other licensed health care 
professi.~m~ls, whether practicing in his individual capaci­
ty or withm t.he legal structure of any partnership, medi· 
cal or professional corporation, or unincorporated medical 
o_r professio!1al ~oups. This Act shall apply to construc­
tion or r:n.od1ficabon and to establishment by such health 
care ~~cihtr of .such coi:ttracted portion which is subject 
to facili~y hcensmg reqw~ments, irrespective of the party 
responsible for such action or attendant financial obliga­
tion. 

"P ., . ~rson means any one or more natural persons, legal 
entities, governmental bodies other than federal or any 
combination thereof. ' 

I 
"C " h h onsumer means any person ot er t an a person (a) 

whose major occupation currently involves or whose of­
ficial capacity within the last 12 months has involved the 
providing, administering or financing of any type of health 
care facility, (b) who is engaged in health research or the 
teaching of health, (c) who has a material financial interest 
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in any activity which involves the providin~ •. administering 
or financing of any type of health care f~c1hty, _or (d) w~o 
is or ever has been a member of the immediate family 
of the person defined by (a), (b), or (c). 

"State Board" means t he Healt h Facilities Planning 
Board. 

"Construction or modification" means the establishment, 
erection building, alteration, recom;truction, moderniza­
tion, improvement, extension, disco~t.inuation, change of 
ownership, of or by a health care fac1hty, or .t~e purch~e 
or acquisition by or through a health care fa~1ty of eqwp­
ment or service for diagnostic or therapeutic purposes or 
for facility administration or operation, or any capital_ ~x­
penditure made by or ?n behalf o~ a heal~h- care fac1hty 
which exceeds the capital expenditure m1mmum. 

"Establish" means the construction of a health care 
facility or the replacement of an existing facility on an-
other site. 

"Major medical equipment" means medical equipment 
which is used for the provision of medical and o~her health 
services and which costs in excess of the capital expen­
diture minimum, except that such term does not in~l1:1de 
medical equipment acquired by or on behalf o! a c!inical 
laboratory to provide clinical laboratory sei:v_ice~ if the . 
clinical laboratory is independent of a J?hysic1an s of~ce 
and a hospital and it has been determined under T~tle 
XVIII of the Social Security Act6 to meet the reqwre· 
ments of paragraphs (10) and (11) of ~ction ~861(s) of such 
Act.1 In determining whether medical eqwpment has a 
value in excess of the capital expenditure minimum, the 
value of studies, surveys, design::>, plans, working draw­
ings, specifications, and. other activities .essential to the 
acquisition of such eqmpment shall be included. 

"Capital Expenditure" means an expenditure: (A) made 
by or on behalf of a health care facil!ty (as such a facil · 
ity is defined in this Act); and (B) which under generally 
accepted accounting pdnciples is no.t properly ch~rgeable 
as an expense of operation and maintenance, or 1s made 
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to obtain by lease or comparable arrangement any facility 
or part thereof or any equipment for a facility or part· 
and which exceeds the capital expenditure minimum. ' 

For the purpose of this paragraph, the cost of any 
studies, surveys, designs, plans, working drawings, speci­
fications, and other activities essential to the acquisition 
improvement, expansion, or replacement of any plant o1'. 

equipment with respect to which an expenditure is made 
shall be included in determining if such expenditure ex­
ceeds the capital expenditures minimum. Donations of 
equjpment or facilities to a health care facility which if 
acquired directly by such facility would be subject to 
review under this Act shall be considered capital expen· 
ditures, and a transfer of equipment or facilities for less 
than fair market value shall be considered a capital ex­
penditure for purposes of this Act if a transfer of the 
equipment or facilities at fair market value would be sub· 
ject to review. 

"Capital expenditure minimum" means $400,000 for ma­
jor medical equipment and $600,000 for all other capital 
expenditures, both of which shall be annually adjusted to 
reflect the increase in construction costs due to inflatjon. 

"Areawide" means a major area of the State delineated 
on a geographic, demographic, and functional basis for 
health planning and for health service and having within 
it one or more local areas for health planning and health 
service. The term "region", as contrasted with the term 
"subregion", and the word "area" may be used synony­
_mously with with term "areawide". 

"Local" means a subarea of a delineated major area that 
on a geographic, demographic, and functional basis may 
be considered to be part of such major area. The term 
"subregion" may be used synonymously with the term 
"local". 

"Areawide health planning organization" or "Compre· 
hensive health planning organization" means the health 
systems agency designated by the Secretary, Department 
of Health, Education, and Welfare, pursuant to federal 
Public Law 93-641,8 or any successor agency. 
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" Local health planning _organjzation"dm~an\t.~o: ~~ 
. I h tanning organizations that are. e~1gna e . 

hea t p 'd health 11lanning organization of the appro-by the areaw1 e 
priate area. . . 

''Ph sician" means a perwn licensed to practtce m a~-
y .th the Medical Practice Act, as amended. cordance wt 

"Licensed health care professiona~" me::t; a ~~!°~ 
licensed to practice a health profess1_on . un er pe 
. . statutes of the State of lllmots. hcensmg . . 

" Director" means the Director of the .Ilhnms Depart-
ment of Public Health. . 

••Agency" means the IllinoiR Department of Pubhc 
Health. . 

"Com . rehensive health plannin~" means h~th p~anrun~ 
pd 'th the total population and all health and as 

~o~-~~e pr~~lems that affect the well-being of people an~ 
::;Octa asses health services, health manpower, an 
~~~~t~n~~~fties; and th~ coordina~ion am':.~f f~~~ :hna~ 
with those social, econorruc, and envrronmen 
affect health. 
Amended by P.A. 82-745, § 1, eff. May 7, 1982; P.A. 
83-333, § 63, eff. Sept. 14, 1983. 

• Paragraph 157.8·1 et seq. o~ this chapter. 
:i Paragraph 142 et seq. of this ch~pter. • 
a Paragraph 4151-101 et seq. o~ thu; chapter. 
,. ParcAgraph 1401 et seq. of this chapter. 
5 42 U.S.C.A. § SOOe-9. 
a 42 U.S.C.A. § 1395 et seq. 
1 42 U.S.C.A. § 1395x. 
8 42 U.S.C.A. § 300k et seq. 
9 Chapter 111, , 4401 et seq. 

1153.l. Major medical equipment-Acquisition 

§ 3 l Until January 1, 1984 and n<~t there_after, t(.Y 
. . . to acquire major medical eqwpmen ~ 

~:~:d pi~~~~n~ct) is subject to the provisions of this 
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A:c~ regardin~ obtaining a permit or exemption. The pro­
v1s1ons of this Section shall be in effecl until January 1 
19~, or the repeal of Public Law 93-64 J, as amended i 
whichever shall come first. ' 

Added by P.A. 82-745, § 1, eff. May 7, 198'~. 
1 42 U.S.C.A. § 300k et s~'I· 

ParagraP_h effective until Jan. 1, 1984, ar Ute repecil 
of the Natumal Health Planni'ttg and Resources Dt-­
velopment A ct of 1974 (42 U.S.C.A. § ;JOOk et seq.). 

1154 .. Health Facilities Planning Board-Membership-Ap­
po1ntment-Tenn-Compensation-Quorum 

§ 4. Th~re is created the Health Facilities Planning 
Boar~, wh~ch s~all perform such functions as hereinafter 
descnbed m thts Act. 

T~e State Board shall consist of 13 voting members , in­
cluding: 7 co~~mmer m~mbers; on~ member representing 
the commercial he~lth insuran~e industry in Illinois; one 
m~m?e_r representing the ~ospt~I service corporations in 
lllmo1s,. one member who 1s actively engaged in the field 
of hospital. management; one member who is a professionaJ 
n.u~ regi~tered in Illinois; one member who is a physi­
c~an m a~t.1ve private practice licensed in Illinois to prac­
~tce n:1ed1cme m all of its branches; and one member who 
is ac.t1vely engaged in the field of skilled nursing or inter­
mediate care facility management. 

}he State .Board shall be appointed by the Governor, 
Wlth . the advice and consent of the Senate. In making the 
appointments! the Governor shall give consideration to 
r~commendat1ons made by (1) the professional organiza­
t10ns concerned wi~h hospital management for the hospital 
~anagement ap~mtment and (2) professional organiza­
tions concerned Wlth long ~~rm care facility management 
for the long te~ care fac1hty management. appointment 
a!1d (3) p~ofess1onal medical organizations for the physi­
cian appointment ~d (4) professional nursing organizations 
for the nurse appointment, and shall appoint as consumer 
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memben; individuals familiar with community health needs 
but whose interest in the operation, construction or utiliza­
tion of health care facilities are derived from factors other 
than those related to his profession, businesf;, or economic 
gain, and who represent, so far as possible, different geo­
graphic areas of the State. Not more than 7 of the ap­
pointments shall be of the same political party. 

The Directors of the Illinois Departments of Public Aid, 
Mental HeaJth and Public Health, or thdr designated rep­
resentatives, shall serve as ex-officio, non-voting members 
of the State Board. 

Of those appointed by the Governor as voting members, 
each member shall hold office for a term of 3 years: pro­
v ide<l, that any member appointed to fill a vacancy oc­
curring prior to the expiration of the term for which his 
predecessor was appointed shall be appointed for the re­
mainder of such term and the term of office of each suc­
cessor shall commence on July I of the year in which his 
predecessor's term expires. In making original appoint­
ments to the State Board, the Governor shall appoint 5 
members for a term of one year, 5 for a term of 2 years, 
and 3 for a term of 3 years, and each of these terms of 
office shall commence on July 1, 1974. Each member shall 
hold office until hjs successor is appointed and qualified. 

No member shaJl serve more than 3 consecutive 3-year 
terms, except for those members who are ex-officio, non­
voting members. 

State Board members, while serving on business of the 
State Board shall receive actual and necessary travel and 
subsistence 'expenses while so serving away from their 
places of residence. In addition, while serving on business 
of the State Board, each member shall receive compen­
~ation of $150 per day for each <lay served at .regular or 
special meetings of the State Board or at committee meet­
ings approved by the Chairman of the State Board, ex­
cept that such compensation sha11 not exceed $7 ,500 in 
any one year for any member. 
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The State Board shall provide for its own organization 
and procedures, including the selection of a Chairman and 
such other officers as deemed necessary. The Director, 
with concurrence of the State Board, shall name as full ­
tirne Executive Secretary of the State Board, a per~on 
qualified in health care facility planning and in admini::.tr.1-
tion. The Agency shall provide administrative and staff 
support for the State Board. The State Board :::;hall ad­
vise the Director of its budgetary and staff needs and con­
sult with the Director on annual budget preparation. 

The State Board shall meet at least once each quarter, 
or as often as the Chairman of the State Board deems 
necessary, or upon the request of a majority of the mem­
bers. 

Seven members of the State Board shall constitute a 
quorum. The affirmative vote of 7 of the members of the 
State Board shall be necessary for any action requiring 
a vote to be taken by the State Board. A vacancy in the 
membership of the State Board shall not impair the right 
of a quorum to exercise all the rights and perform all the 
duties of the State Board as provided by this Act. 

Amended by P.A. 81-149, § 1, eff. Jan. 1, 1980. 

1155. Pennits or exemptions-Construction, modification or 
establishment of health care facilities-Acquisition of 
major medical equipment 

§ 5. After effective dates set by the State Board, no 
person shall construct, modify or establish a health care 
facility or acquire major medical equipment without fi rst 
obtaining a permit or exemption from the State Board. 
The State Soard shall set effective dates applicable to all 
or to each ~ification or category of health care facilities 
and applicable to all or each type of transaction for which 
a permit is required. Varying effective dates may be set, 
providing the date or dates so set shall apply uniformly 
statewide. 

Notwithstanding any effective dates established by this 
Act or by the State Board, no person shall be required to 
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obtain a permit for any purpose under thb Act until the 
State health facilities plan referred to in paragraph (4) 
of Section 12 of this Act 1 has heen aµ proved and adopted 
by the State Board subsequent to public hearings hav­
ing been held thereon. 

A permit or exemption shall be ohtainecl prior to the 
acquisition of major medical equipment or to the construc­
tion or modification of a health care facility which: 

(a) requires a total capital expenditure in excess of the 
capital expenditure minimum; or 

(b) substantially changes the scope or changes the func­
tional operation of the facility; or 

(c) changes the bed capacity of a health care facility 
by increasing or decreasing the total number of beds or 
by distributing beds among various categories of service 
or by relocating beds from one phy:sical facility or site 
to another by more than 10 beds or more than 10% of 
total bed capacity as defined by the State Board, which­
ever is less, over a 2 year perio<l. 

A permit shall be valid only for the defined construction 
or modifications, site, amount and person named in the 
application for such permit and shall not be transforable 
or assignable. A permit shall be valid until such time as 
the project has been completed, provided that (a) obliga· 
tion of the project occurs within 12 months following issu­
ance of the permit except for major construction projects 
such obligation must occur with 18 months following is­
suance of the permit; and (b) the project commences and 
proceeds to completion with due diligence. Major <.'Onstruc­
tion projects, for the purposes of this Act, shall include 
but are not limited to: projects for the construction of new 
buildings; additions to existing facilities; modernization 
projects whose cost is in excess of $1,000,000 or 10% of 
the facilities' operating revenue, whichevet· is less; and 
such other projects as the State Board shall define and 
prescribe pursuant to this Act. The State Board may re­
new that permit for an additional reasonable length of 
time upon showing by the applicant that additional time 

:·.· .. 
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is required to complete the establi::>~~ent, constr:-i~t!on or 
modification of the health care fac11tty or acqu1s1t1on of 
major medical equipment. 

Persons who otherwise would be required to obtain a 
pennit shall be exempt from such req~re!11ent if the S~te 
Board finds that with respect to estabhshing a new factltty 
or construction of new buildings or additions or modifica­
tions to an existing facility, final plans and specifications 
for such work have prior to October 1, 1974, been sub­
mitted to and approved by the Department of Public 
Health in accordance with the requirement.$ of applicable 
laws. Such exemptions shall be null and void after De<.:em­
ber 31 1979 unless binding construction contracts were 
signed ' prior to December 1, 1979 and unless construction 
has commenced prior to December 31, 1979. Such exemp­
tions shall be valid until such time as the project has been 
completed provided that the project proceeds to comple­
tion with due diligence. 

The acquisition by any person of major medical equip­
ment that will not be owned by or located in a health 
care facility and that will not be used to provide services 
to inpatients of a health car~ fa~ility sh~ll be exempt fr:>m 
review provided that a not ice 1s filed m accordance with 
exemption requirements. · 

Amended by P.A. 82-745, § 1, eff. May 7, 1982. 
1 Paragraph 1162 of this chapter. 

1156. Application for permit or exemption- Exemption 
regulations 

§ 6. An application for a permit or exemption shall be 
made to t~e State Board upon forms provided by the 
State BoarCI. This application shall contain such informa­
tion as the State Board deems necessary. Such applica­
tion shall include affirmative evidence on which the Direc­
tor may make the findings required under t~is Se~t!on 
and upon which the State Board may make its dec1s1on 
on the approval or denial of the permit or exemption. 

App. 177 

The State Board shall establi:sh by regulation the proce­
dures and requirements regarding issuance of exemptions. 
Such exemptions shall be limited to those t ransactions 
specified by Title XV of the federal Public H~lth Services 
Act 1 and shall include acquisitions of existing health care 
facilities by any person. 

All applications shall be signed by the applicant and 
shall be verified by any 2 officers thereof. 

Upon receipt of an application for a permit, the State 
Roard shall approve and authorize the issuance of a per­
mit if it finds (1) that the applicant is fit, willing, and able 
to provice a proper standard of health care service for 
the community with particular regard lo the qualificatjon, 
background and character of the applicant, (2) that eco­
nomic foa:;ibility is demonstrate<l in ter1ns of effect on the 
existing and projected operating budget of the applicant 
and of the health care facility; in terms of the applicant's 
ability to establish and operate such facility in accordance 
with licensure regulations promulgated under pertinent 
state laws; and in terms of the projected impact on the 
total health care expenditures in the faeility and communi­
ty, (3) that safeguards are provided which assure that the 
establishment, construction or modification of the health 
care facility or acquisition of major medical equipment is 
consistent with the public intere:-;t, and (4) that the pro­
posed project is consistent with the orderly and economic 
development of such facilities and equipment and is in ac­
cord with standards, criteria, or plans of neerl adopted 
and approved pursuant to the provisions of Section 12 of 
this Act.2 

• 
Amended by P.A. 82-745, § 1, eff. May 7, 1982. 

1 42 U.S.C.A. § 300u et seq. 
2 Paragraph 1162 of this chapter. 

1156.1. Submission of applications- Timetable 

§ 6.1. The State Board shall require applications to be 
submitted in accordance with a timetable established by 
the State Agency, and review all completed applications 

• 
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pertaining to similar types of services! facilities.' or eq~ip· 
ment affecting the same health service a~ea m relation 
to each other (but no less often than twice a year). 

The State Board shall specify when applic~Lions m.ay be 
exempted from this timetable and from being revwwe<l 
in relation to each other. 

The provisions of this Section shall ~e in eff ~ct unti~ 
January l , 1984, or the repeal of Pubhc Law 9.~-641 , a~ 
amended, 1 whichever shall come first . 
Added by P .A. 82-745, § 1, eff. May 7, 1982. 

1 42 U .S.C.A. § 300k et seq. 
Panigraph eff ective until Jan .. 1, 1984, or the repeal 
of the National Health Planning and Resources De· 
velopment Act of 1974 (42 U.S .C.A. § 300k et seq.). 

1157. Cooperation of other agt:a .. a~s in obtaining informa· 
tion relating to applications 

§ 7. The Director of the State Board may request the 
cooperation of county and multiple-county health depart· 
ments, municipal boards of health! and o~h~r g~vemme~tal 
and nongovernmental agencies m obt~mmg mfo~ma~1on 
and in conducting investig-ations relatmg to apphcat10ns 
for permits. 
Amended by P.A. 80-941, § l, eff. Sept. 22, 1977. 

1158. Areawide health planning organizations 

§ 8. The Agency shall assist comm~nities and regi<?ns 
throughout the State to establish areaWld_e health planr1;1ng 
organizations and, in particular, .s~all ass1s_t such .org-aniza· 
tions to develop health care faciht1es planru~g which meets 
the c.riteria for recognition thereof. Areawide health .~l~n­
ning organizations. ~Y be. recognized to do health f~Clli~ies 
planning by prov1ding thts component _of h~lth plann~ng 
within the organizat ion or by contr3:ctmg with a spec1al­
purpose health planning organization that meets t he 
criteria for health facilities planning. 
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Recognition of these orga nizations with regard to health 
fac ilit ies planning, including establishment of the criteria 
for such recognition, shall he the responsibility of the 
State Board, a:s provided elsewhere in this Act. 

The Agency is authorized to make grants-in-aid or to 
f umish direct services to organizations in the development 
of health facilities planning capability, as a part of other 
financial and service assistance which the Agency is em­
powered and required to provide in support of health plan­
ning organizations. 

Upon receipt of an application for a pt-rmit to establish, 
constmct or modify a health care facili ty, the Agency shaJI 
notify the applicant in writing wit hin 10 working days 
either that the application is complete or the reasons why 
the application is not complete. If the applicat ion is com­
plete , the Agency shall notify affected persons of t he 
beginning of a review and the review t ime cycle for the 
purposes of this Act shall begin on the date this notifica­
tion is mailed. 

Upon not ifying affected per:mns of t he beginning of a 
review of an application for a permit , a complete copy 
of such applicat ion shall be transmit ted to the areawide 
health planning organizat ion serving the area or communi­
ty where the health care facility or major medical equip· 
ment is proposed to be acquired , established, constructed 
or modified. The Agency shall also transmit a complete · 
copy of such applicat ion to any reasonably cont iguous 
areawide health planning organizat ion. The Agency shall 
afford a reasonable time as established by the State 
Board, but not to exceed 120 days in length, for the 
areawise planning organizat ions' review of the applicat ion. 
After reviewing the application, each recognized areawide 
planning organizat ion shall certify its findings to the State 
Board as to whether or not the applicat ion is approved 
or disapproved in accordance with standards, criteria or 
plans of need adopted and approved by the recognized 
areawide health planning organization pw-suant to its rec­
ognition by the State Board for health t:are facilities plan· 
ning. The 120-day period shall begin on the day the ap-
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plication is found to be substantially complete, as that 
term is defined by the State Board. During such 120-day 
period, the applicant may request an extension. An ap­
plicant may modify the application at any time prior to 
a final administrative decision on the application. 

Upon its receipt of an application, the areawide health 
planning organization or the Agency, as the case may be, 
may submit a copy of such application to the federally-rec­
ognized professional standards review organization, if any, 
and appropriate local health planning organization, if any, 
existing in the area where the proposed project is to oc­
cur. Such organizations may review the application for a 
permit and submit, within 30 days from the receipt of the 
application, a finding to the agency or to the areawide 
health planning organization , as the case may be. A re­
view and finding by a federally-recognized professional 
standards review organization must be relevant to the ac­
tivities for which such org-anization is recognized, and shall 
be considered by the Agency or the areawide health plan­
ning organization, as the case may be, in its review of 
the application. 

The State Board shall prescribe and provide the forms 
upon which the review and finding of the organization 
shall be made. The recognized areawide health planning 
organizations shall submit their review and finding to the 
Agency for its finding on the application and transmittal 
to the State Board for its consideration of denial or ap­
proval. Whenever the State Board renders a decision on 
an application which is contrary to the finding of the 
areawide health planning organization or agency thereon, 
that organization shall be provided a written detailed 
statement; of the reasons for the inconsistency and shall 
be afforded an opportunity for a hearing before a hear­
ing officer, who is appointed by the State Board. Such 
hearing shall be conducted in accordance with the provi­
sions specified in Section 10 of this Act. 1 

If there is no areawide health planning organization in 
the area where the proposed establishment, construction 
or modification of a health care facility is to occur, then 
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the Agency shall be afforded a reasonable time, but not 
to exceed 120 days, for its review and finding thereon. 
The Agency shall submit its review and finding to the 
State Board for its approval or denial of the permit. 

When an application for a permit is initially reviewed 
by a recognized areawide health planning organization or 
the Agency, as herein provided, the organization or the 
Agency, as the case may be, shall afford an opportunity 
for a public hearing within a reasonable time after reeeipt 
of the complete application, not to exceed 90 days. Notice 
of such hearing shall be made promptly by certified mail 
to tht! applicant and, within 10 days of the hearing, by 
publication in a newspaper of general circulation in the 
area or community to be affected. Such hearing shall be 
conducted in the area or community where the proposed 
project is to occur, and shall be for the purpose of allow­
ing the applicant and any interested person to present 
public testimony concerning the approval, denial, renewal 
or revocation of the permit. All interested persons attend­
ing such hearing shall be given reasonable opportunjty to 
present their views or arguments in writing or orally, and 
a record of all such testimony shall accompany any recom­
mendation of the Agency or the recognized areawide 
health planning organization for the issuance, denial, rev­
ocation or renewal of a permit to the State Board_ The 
State Board shall promulate reasonable rules and regula­
tions governing the procedure and conduct of such hear­
ings. 

Amended by P.A. 82-745, § 1, eff May 7, 1982. 
1 Paragraph 1160 of this chapter. 

1159. Certificate of recognition- Application-Hearing 

§ 9. An application for a certificate of recognition for 
an areawide health planning org-anization for health facili­
ties planning shall be made to the State Board upon forms 
provided by it and shall contain evidence that standards, 
criteria and plans of need have been adopted and approved 
by the organization for health care facilities planning for 

- ----·. 
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the area which the applicant intern.ls to serve and such 
other information as may reasonably be required. All su<:h 
applications for a certificate of recognition shall be sub· 
mitted to the State Board and evaluated by the Agency. 
If the Agency finds that the applicant for a certificatt! 
of recognition for health facilities planning mee~ the 
criteria established under this Act, it shall submit its 
recommendation of approval to the State Board. A ceitifi· 
cate of recognition shall be approved by the Stale Board 
and shall be valid for such period as the State Board, 
upon its findings determines that the recognized areawide 
health planning organization continues to comply with the 
criteria for recognition. The State Board shall annually 
review the certificate of recognition and afford an oppor­
tunity for public comment in order to determine that the 
recognized areawide health planning org-anization continues 
to comply with the criteria for recognition. A certificate 
of recognition may be revoked by the State Board, follow· 
ing opportunity for appeal and hearing as provided in this 
Act. Upon loss of recognition, funds awarded to the area· 
wide health planning org-anization by the Agency pursuant 
to this Act shall be terminated. 

When an application for a certificate of recognition of an 
areawide health planning org-anization for health f\acilities 
planning is made to the State Board, the Agency shall 
conduct a public hearing within a. reasonable period after 
receipt of the application, not to exceed 90 days. Notice 
of such hearing shall be made promptly to the applicant 
by certified mail and by publication in a newspaper of gen· 
era) circulation in the area where the applicant intends 
to conduct health facilities planning. Such hearings shall 
be conducted by the Agency in the area affected, and shall 
be for the'purpose of allowing the applicant and all inter­
ested parties to present public testimony concerning the 
approval, denial or revocation of a certificate of recogni­
tion. All interested parties attending such hearing shall 
be given reasonable opportunity to present their views 
orally or in writing, and a record of such testimony shall 
be transmitted to the State Board by the Agency. The 
State Board shall consider all testimony submitted by the 
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Agency pursuant to the public hearing in conjunction with 
the recommendation of the Agency for the api~r~>val, de­
nial or revocation of the certificate of recogn1t1on. 

Amended by P.A. 81·149, § 1, eff. Jan. 1, 1980. 

1160. Denial of application for permit or renewal thereof 
or a certificate of recognition-Appearance- Hearing­
Record-Review under Administrative Review Law-Wit­
nesses 

§ 10. When a motion by the State Board, to approve 
an application for a permit, a renewal thereof or ~ cer­
tificate of recognition, fails to pass, or when a motion to 
deny an application for permit, a renewal thereof or a cer­
tificate of recognition, is passed, the applicant or a hol~er 
of a permit, as the case may be, and. such other part!es 
as the State Board permits, will be gwen an opport~mty 
to appear before the State Board and present such mfo~· 
mat10n as may be relevant to the approval of a p~rmat 
or certificate or renewal or in resistance of a denial of 
the application. 

Subsequent to an appearance by the applicant before 
the State Board or default of such opportunity to appear, 
a motion by the State Board to approye an applicatio~ 
for permit, a renewal thereof or ~ certificate of recO(pll· 
tion which fails to pass or a motion to den~ an applica­
tion for permit, a renewal thereof o~ a cert1fic~te of rec­
ognition which passes shall be considered dem~l of the 
application for permit, renewal thereof, ~r cert1fic3:te of 
recognition, as the case may be. Such act10n o~ demal or 
an action by the State Board to revok~ a permit or a ce~· 
tificate of recognition shall be commumcated to the appli­
cant or holder of t he permit or certificate of need. S~ch 
person or organization shall be afforded an . opport~mty 
for a hearing before a hearing officer, who ts appointed 
by the State Board. A written notice o~ a request for such 
hearing shall be served upon. the C~airm.an of the Sta~ 
Board within 30 days following not1ficat1on of the deci­
sion of the Slate Board. The State Board shall schedule 
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a hearing within 30 days thereafter. Following its cunsid· 
eration of the report of the hearing, or upon default of 
the party to the hearing, the State Board shall make its 
final determination, specifying its findings and conclusions. 
A copy of such determination shall be sent by certified 
mail or served personally upon the party. 

A full and complete record shall be kept of all proceed­
ings, including the notice of bearing, complaint, and all 
other documents in the nature of pleadings, written mo· 
lions filed in the proceedings, and the report and orders 
of the State Board or hearing officer. All testimony shall 
be reported but need not be transcribed unless the deci· 
sion is appealed in accordance with Administrative Review 
Law, as now or hereafter amended. 1 A copy or copies of 
the transcript may be obtained by any interested party 
on payment of the cost of preparing such copy or copies. 

The State Board or hearing officer shall upon .its own 
or his motion, or on the written request of any party to 
the proceeding who has, in the State Board's or hearing 
officer's opinion, demonstrated the relevancy of such re· 
quest to the outcome of the proceedings, issue subpoenas 
requiring the attendance and the giving of .t~stimony by 
witnesses, and subpoenas duces tecum requmng the pro· 
duction of books, papers, records, or memoranda. The fees 
of witnesses for attendance and travel shall be the same 
as the fees of witnesses before the circuit court of this 
State. 

When the witness is subpoenaed at the instance of t~e 
State Board, or its hearing officer, such fees shall be paid 
in the same manner as other expenses of the Agency, and 
when the~witness is subpoenaed at the instance of any 
other pany to any such proceeding the State Board may, 
in accordance with the rules of the Agency, require that 
the cost of service of the subpoena or subpoena duces 
tecum and the fee of the witness be borne by the party 
at whose instance the witness is summoned. In such case, 
the State Board in its discretion, may require a deposit 
to cover the cost of such service and witness fees. A sub· 
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poena or subpoena duces tecum so issued ::;hall be served 
in the same manner as a subpoena issuerl out Of a court. 

Any circuit court of this State upon the application of 
the State Board or upon the application of any other party 
to the proceeding, may, in its discretion, compel the at­
tendance of witnesse:s, the production of books, papers, 
records, or memoranda and the giving of testimony before 
it or its hearing officer conducting an investigation or 
holding a hearing authorized by thil" A<.:t, by an attach· 
ment for contempt, or otherwise, in the ::mme manner as 
production of evidence may be compelled before the court. 

The State Board or its hearing officer, or any party to 
a hearing under this Act, may cau:se the depositions of 
witnesses within the Stale to be taken in the manner 
prescribed by law for like depositions in civil actions in 
courts of this State, and to that end compel the attend­
ance of witnesses and the production of books, papers or 
memoranda. 

Amended by P.A. 82-783, Art. XI, § 215, eff. July 13, 
1982. 

1 Chapter 110, 1 3-101 et seq. 

1161. Review under Administrative Review Law 

§ 11. Any person who is adversely affected by a final 
decision of the State Board may have such decision judi­
cially reviewed. The provisions of the Administrc:ltive Re­
view Law, as now or hereafter amended, 1 and the rules 
adopted pursuant thereto shall apply to and govern all 
proceedings for the judicial review of final administrative 
decisions of the State Board. The term "administrative 
decisions" is as defined in Section 3-101 of the Code of 
Civil Procedure. 2 

Amended by P.A. 82-745, § l , eff. May 7, 1982; P.A. 
82-783, Art. XI, § 215, eff. July 13, 1982; P.A. 82-1057, 
Art. II , § 16, eff. Feb. 11, 1983. 

1 Chapter 110, , 3-101 et st-q. 
2 Chapter 110, 1 :3·101. 
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Article II of P.A. 82-1057, the 2n<l 1982 Rcvisory Act, resolv~u 
multiple actions of the 82nd General Assembly through P.A. 82- lOHi_ 

1162. Powers and duties of agency 

§ 12. For purposes of t his Act, the Agency shall exer­
cise the following powers and duties: 

(1) Prescribe, with prior approval of the State Board, 
rules, regulations, standards, criteria, procedures or re­
views which may vary according to the purpose for which 
a particular review is being conducted or the type of proj­
ect reviewed and which are required to carry out the pro­
visions and purposes of this Act; 

(2) Adopt, with approval of the State Board, pr<><.-edures 
for public notice and hearing on all proposed rules, regula­
tions; standards, criteria, and plans required to carry out 
the provisions of this Act; 

(3) Prescribe, with prior approval of the State Board, 
criteria for recognition for areawide health planning 
organizations, including, but not limited to, standards for 
evaluating the scientific bases for judgments on need and 
procedure for making these determinations; 

(4) Develop criteria and standards for health care 
facilities planning, conduct statewide inventories of health 
care facilities, and develop health care facility plans which, 
upon adoption by the State Board, shall be utilized in the 
review of applications for permit under this Act. Such 
health facility plans shaJI be coordinated by the Agen­
cy with the health care facility plans areawide health 
planning organizations and with other pertinent State 
Plans. 

In developing health care facility plans, the Agency 
should consider but not be limited to the following: 

(a) The size, composition and growth of the population 
of the area to be served; 

(b) The number of existing and planned facilities offer­
ing similar programs; 
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(c) The extent of utilization of existing facilities; 

(d) The a.vailability of facilities which may serve as 
alternatives or substitutes; 

(e) The availability of personnel necessary to the opera­
tion of the facility; 

(t) Multi-institutional planning and the establishment of 
multi-institutional systems where feasible; 

(g) The financial and economic feasibil ity of proposed 
construction or modification; 

(h) In the case of health care faci lities established by 
a religious body or denomination, the needs of the mem­
bers of such religious body or denomination may be con· 
s idered to be public need; and 

(i) The provisions of Sections 1527, 1531 and 1532, Title 
XV, of the federal Public Health Services Act. 1 

The health care facility plans which are developed and 
adopted in accordance with this Section shall form the 
basis for the plan of the State to deal most effectively 
with statewide health needs in regard to health care fa­
cilities. 

(5) Coordinate with other state agencies having respon­
sibilities affecting health care facilities, including those of 
licensure and cost reporting; 

(6) Coordinate with Federal agencies the procedures es­
tablished by this Act and the required functions to be 
established by the Agency for purposes of carrying out 
the duties and powers which have been designated to the 
Agency under the provisions of Sec. 1122, Title XI, of 
the Social Security Act;2 

(7) Solicit, accept, hold and administer on behalf of the 
State any grants or bequests of money, securities or prop­
erty to the Agency for use by the State Board, the Agen­
cy or recognized areawide health planning organizations 
in the administration of t his Act; 

(8) Charge and collect from the permit applicant an 
amount determined by the State Boa.rd to be a reasonable 
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application fee .for the processing of the application by the 
State Board, the Agency and the appropriate recognize<I 
areawide health planning organization. The State Board 
shall set the amount by regulation. All fees collectE!,I 
under the provision of this Act shall be depositecl with 
the State Treasurer; 

(9) Where local resources are not sufficient, to provide 
t~e necessai:y technical and .financial ~si?tance to retog-­
mzed areawide health planning orgamzat10n::; to assist in 
the planning which will enable the org-.mization to eff ec· 
tively carry out the functions provided for it in this Act; 

(10) In addition to all powers and duties required of 
the Agency and the State Board pertaining to applica· 
lions for a permit for the construction or modification of 
health care facilities, the Agency shall prescribe, with the 
prior approval of the State Board and in consultation with 
the recognized areawide health planning organizations, 
procedures for review, standards and criteria which the 
State Board, upon adoption thereof, shall utilize to make 
periodic areawide reviews and determinations of the ap­
propriateness of any existing health services being ren· 
dered by health care facilities subject to the Act. The 
State Board shall consider recommendations of the area­
wide health planning organization and the Agency in mak· 
ing its determinations; 

(11) Prescribe, with prior approval of the State Board in 
consultation with the recognized areawide health planning 
organizations, rules, regu)ations, standards and criteria for 
the conduct of an expeditious review of applications for 
permits for projects of construction or modification of a 
health care facility, which projects are non.substantive in 
nature. Such rules shall not abridge the right of areawide 
health planning organizations to make recommendations 
on the classifica~ion and approval of projects, nor shall 
such rules prevent the conduct of a public hearing upon 
the timely request of an interested party. Such reviews 
shall not exceed 60 days from the date the application 
is declared to be complete by the Agency; 
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(12) Prescribe, with prior approval of the State Board, 
rules, regulations, standards and criteria pertaining to the 
granting of permits for construction and modifications 
which are emergent in nature and must be undertaken 
immediately to prevent or correct structural deficiencies 
or hazardous conditions that may harm or injure persons 
using the facility, as defined in the rules and regulations 
of the State Board. This procedure is exempt from public 
hearing requirements of this Act. 
Amended by P.A. 82-745, § l, eff. May 7, 1982. 

1 42 U.S.C.A. §§ 300m-6, 300n and 300n· l . 
2 42 U.8.C.A. § 1320a·l. 

1163. Investigations of applications for permits and cer­
tificates of recognition 

§ 13. The Agency or the State Board shall make or 
cause to be made such investigat ions as it or the State 
Board deems necessary in connection with an application 
for a permit or an application for a certificate of recogni­
tion, or in connection with a determination of whether or 
not construction or modification which has been com­
menced is in accord with the permit issued by the State 
Board or whether construction or modification has been 
commenced without a permit having been obtained. The 
State Board may issue subpoenas duces tecum requiring 
the production of records and may administer oaths to 
such witnesses. 

Any circuit court of this State, upon the application of 
the State Board or upon the application of any party to 
such proceedings, may, in its discretion, compel the at­
tendance of witnesses, the production of books, papers, 
records, or memoranda and the giving of testimony before 
the State· Board, by a proceeding as for contempt, or 
otherwise, in the same manner ai.; production of evidence 
may be compelled before the court. 

The Agency shall require all health facilities operating 
in this State to provide such reasonable reports at such 
times and containing such information as is needed by it 
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to carry out the purposes and provisions of this A<:t. 
Health facilities not complying with this requirement shall 
be reported to licensing, accrediting, certifying, or pay­
ment agencies as being in violation of State law. Health· 
care facilities and other parties at interest shall have 
reasonable access, under rules established by the State 
Board, to all planning information submitted in accord 
with this Act pertaining to their area. 

Amended by P.A. 80-941, § 1, eff. Sept. 22, 1977. 

1163.1. Necessity of permit 

§ 13.1. Any person constructing or modifying a health 
care facility or portion thereof without obtaining a re· 
quired permit shall not be eligible to apply for any neces· 
sary operating licenses or be eligible for payment by any 
State agency for services rendered in that facility or por· 
tion thereof until the required permit is obtained. 

Added by P.A. 80-941, § 1, eff. Sept. 22, 1977. 

1164. Violations-Fine 

§ 14. Any person acquiring major medical equipment 
or establishing, constructing or modifyi_ng a heal.th ~are 
facility without a permit issued u~d~r t~s Act or m ~1ola­
tion of the terms of such a permit 1s guilty of a busmess 
offense and may be fined up to $10,000. The State's Attor­
neys of the several counties or the Att~~ey_ General ~hall 
represent the People of the State of lllin01s m proceedings 
under thi$ Section. 

Amended by P.A. 82-745, § 1, eff. May 7, 1982. 

I 
1165. Proceedings to prevent acquisition of major medical 

equipment or the establishment, construction or modifi­
cation of health care facility 

§ 15. Notwithstanding the existence or pursuit of .any 
other remedy, the Agency may, in the manner prov1decl 
by law, upon the advice of the Attorney General who shall 
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represent the Agency in the proceedings, maintain an ac­
tion in the name of the State for injunction or other proc­
ess against any person or governmental unit to restrain 
or prevent the acquh;ition of major medical equipment, 
the establishment, construction or modification of a health 
care facility without the required permit, or to restrain 
or prevent the occupancy or utilization of the equipment 
acquired or faci lity which was constructed or modified 
without the required permit. 

Amended by P.A. 82-745, § 1, eff. May 7, 1982. 

1165.1. Individual liability for damages 

§ 15.1. No individual who, as a member of the State 
Board or of an areawide health planning organization 
board, or as an employee of the State or of an areawide 
health planning organization, shall, by reason of his per­
formance of any duty, function, or activity required of, 
or authorized to be undertaken by this Act, be liable for 
the payment of damages under any law of the State, if 
he has acted within the scope of such duty, function, or 
activity, has exercised due care, and has acted, with 
respect to that performance, without malice toward any 
person affected by it. 

Added by P.A. 80-941, § 1, eff. Sept. 22, 1977. 

1166. Partial invalidity 

§ 16. If any provision of this Act or the application 
thereof to any person or circumstance shall be held in­
valid, such invalidity shall not affect the provisions or ap­
plication of this Act which can be given effect without 
the invalid provision or application, and to this end the 
provisions of the Act are declared to be severable. 

1167. Home rule unit-Exercise of powers and functions 

§ 17. It is hereby specifically declared that the powers 
and functions exercised and performed by the State pur­
suant to this Act are exclusive to the State of Illinois and 
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that these powers and functions shall not he exercised 
eit~er independently or concurrently, by any home rul~ 
umt. 

1168. Administrative Procedure Act-Application 

§ 18. The lllinoi8 Administrative Procedm-e Act, as now 
or hereafter amended, 1 is hereby expressly adopted and 
incorporated herein and shall apply to the State Board 
and the Agency as if all of the provisions of such Act 
were included in this Act; except that in case of a con­
flict between the Administrative Procedure Act and this 
Act the provisions of this Act shall control. This Section 
applies to the Agency and the State Board 6 months after 
the effective date of this amendatory Act of 1977. 

Added by P.A. 80-818, § 1, eff. Sept. 20, 1977. 
• Chapter 127, 1 1001 et seq. 
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APPENDIX K 

Medical Practice Act 
111 Ill. Rev. Stat. 1 4400-22 

4400-22. Disciplinary action-Grounds 

§ 22. A. The Department may revoke, suspend, place 
on probationary status, or take any other di~ciplinary ac­
tion as the Department may <leem proper with regard to 
the license or visiting professor permit of any person 
issued under this Act to practice medicine, or to treat 
human ailments without the use of drugs and without op­
erative surgery upon any of the following grounds: 

1. Periormance of an elective abortion in any place, 
locale, facility, or institution other than: 

(a) a facility licensed pursuant to the "Ambulatory 
Surgical Treatment Center Act" as heretofore or here­
after amended;1 

(b) an institution licensed pursuant to "An Act relating 
to the inspection, supervision, licensing, and regulation of 
hospitals" approved July 1, 1953, as heretofore or here­
after amended;2 or 

(c) an ambulatory surgical treatment center or hospital­
ization or care facility maintained by the State or any 
agency thereof, where such department or agency has 
authority under law to establish and enforce standards 
for the ambulatory surgical treatment centers, hospitaliza­
tion, or care facilities under its management and control; or 

(d) ambulatory surgical t reatment centers, hospitaliza­
tion or ca.re facilities maintained by the Federal Govern­
ment; or 

(e) ambulatory surgical treatment centers, hospitaliza­
tion or care facilities maintained by any university or col­
lege established under the laws of this State and sup­
ported principally by public funds raised by taxation; 



App. 194 

2. Performance of an abortion procedure in a wilful and 
wanton manner on a woman who was not pregnant al the 
time the abortion procedure was performed; 

3. The conviction of a felony in this or any other juris­
diction, except as otherwise provided in subsection B of 
this Section, whether or not related to practice under this 
Act, or the entry of a guilty or nolo contenucre plea to 
a felony charge; 

4. Gross negligence in practice under this Att; 
5. Engaging in dishonorable, unethical or unprofessional 

conduct of a character likely to deceive, defraud or harm 
the public; 

6. Obtaining any fee by fraud, deceit, or misrepresenta­
tion; 

7. Habitual or excessive use or abuse of drugs defined 
in law as controlled substances, of alcohol, or of any other 
substances which results in the inability to practice with 
reasonable judgment, skill or safety; 

8. Practicing under a false or, except as provided by 
law, an assumed name; 

9. Fraud or misrepresentation in applying for, or pro­
curing, a license under this Act or in conn_ection with ap· 
plying for renewal of a license under this Act; 

10. Making a false or misleading statemen~ _regarding 
their skill or the efficacy or value of the medicine, treat­
ment, or remedy prescribed by them at their .d_Lrection in 
the treatment of any disease or other condition of the 
body or mind; 

11. Allowing another person .or organization. to use 
their license, procured under this Act, to practice; 

12. Disciplinary action of anot~er ~tate or juri.sdiction 
against a license or other authonzation to practice as a 
medical doctor doctor of osteopathy or doctor of chiro· 
practic a certifled copy of the record of the action. take!1 
by the' other state or jurisdiction being prima fac1e evi-
dence thereof; 
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13. Violation of any provision of this Act or of the 
" Medical Practice Act", approved June 30, 1923, as 
amended,3 prior to the repeal of that Act, or violation of 
the rules, or a final administrative action of the Direc­
tor, after consideration of the recommendation of the Dis­
ciplinary Board; 

14. Dividing with anyone other than physicians with 
whom the licensee practices in a partnen;hip, Professional 
Association or Medical or Professional Corporation any 
fee, commission, rebate or other form of compensation for 
any professional services not actually and personally ren­
dered. Nothing contained in this subsection prohibits per­
sons holding valid and current licenses under this Act 
from practicing medicine in partnership under a partner­
ship agreement or in a corporation authorized by "The 
Medical Corporation Act" , as now or hereafter amended,4 

or as an association authorized by "The Professional Asso­
ciation Act" as now or hereafter amended,5 or under "The 
Professional Corporation Act" as now or hereafter amend­
ed, 6 or from pooling, sharing, dividing or apportioning the 
fees and monies received by them or by the partnership, 
corporation or association in accordance with the partner­
ship agreement or the policies of the Board of Directors 
of the corporation or association. Nothing contained in this 
subsection prohibits 2 or more corporations authorized by 
"The Medical Corporation Act", as now or hereafter 
amended, from forming a partnership or joint venture of 
such corporations, and providing medical, surgical and 
scientific research and knowledge by employees of these 
corporations if such employees are licensed under this Act, 
or from pooling, sharing, dividing, or apportioning the fees 
and monies received by the partnership or joint venture 
in accordance with the partnership or joint venture agree­
ment. Nothing contained in this subsection shall abrogate 
the right of 2 or more persons, holding valid and current 
licenses under this Act, to each receive adequate compen­
sation for concurrently rendering professional services to 
a patient and divide a fee; provided, the patient has full 
knowledge of the division, and, provided, that the division 
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is made in proportion to the services performed and re­
sponsibility assumed by each; 

15. A finding by the !'fedi~al Discipli~ary Board that 
the registrant after havm~ his or her h_c~nse placed ~n 
probationary status or subjected to c?ncht10n~ or rest.rte· 
tions violated the terms of the probation or failed to com­
ply with such terms or conditions; 

16. Abandonment of a patient; 
17. Prescribing, selling, administering, cli::;tributing, giv­

ing or self-administering any drug classifi~cf as a t-ontroll1::d 
substance (designated product) or narcotic for other than 
medically accepted therapeutic purposes; 

18. Promotion of the sale of drugs, devices, appliances 
or goods provided for a patient i~ such manner ~ to ex­
ploit the patient for financial gam of the phys1c1an; 

19. Offering, undertaking or agreeing to cure or treat 
disease by a secret method, procedure, treat_m~nt or med· 
icine, or the treating, operating or prescribing for a_ny 
human condition by a method, means or procedure which 
the licensee ref uses to divulge upon demand of the De· 
partment; 

20. Immoral conduct in the commission of any act 
related to the licensee's practice; 

21. Wilfully making or filing ~a~se r.ecord~ or reports 
in his or her practice as a phys1c1a~, mclu~mg, but not 
limited to, false records to support chums agamst th~ me?· 
ical assistance program of the Department of Pubhc Atd 
under the Public Aid Code;7 

22. Wilful omission to file or record! or wilfully im­
peding the filing or recording, o~ inducing ~n~ther ~r­
son to omit to file or record, medical rep?rts as requu e? 
by law, or wilfully failing to reJ>:Ort an instance of ~ms· 
pected abuse or neglect as reqmred by law; 

23. Being named as a ~rpetrator in an_ indica~d report 
by the Department of Children and Famtly Services pur· 
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suant to the Abused and Neglected Child J{eporting Act, 
approved June 26, 1975, as now or hereafter amended,8 

and upon proof by clear and convincing evidence that the 
licensee has caused a child to be an abused child or neg· 
lected child as defined in the AbW:;ed and Neglected Child 
Reporting Act; 

24. Solicitation of professional patronage by any cor­
poration, agents or persons, or profiting from those rep­
re~nting themselves to be agents of the licensee; 

25. Gross and wiJful and continued overcharging for 
professional services, including filing false statements for 
collection of fees for which services arc not rendered, in­
cluding, but not limited to, filing such false statements 
for collection of monies for services not rendered from the 
medical assistance program of the Department of Public 
Aid under the Public Aid Code; 

26. A pattern of practice or other behavior which dem­
onstrates incapacity or incompetence to practice under this 
Act; 

27. Mental illness or disability which results in the in­
ability to practice under this Act with reasonable judg­
ment, skill or safety; 

28. PhysicaJ illness, including, but not limited to, deteri­
oration through the aging process, or loss of motor skill 
which results in a physician's inability to practice under 
this Act with reasonable judgment, skill or safety; 

29. Cheating on or attempt to subvert the licensing ex· 
aminations administered under this Act; 

30. Wilfully or negligently violating the confidentiality 
between physician and patient. except as required by law; 

31. The use of any false, fraudulent, or deceptive state­
ment in any document connected with practice under this 
Act; 

32. Aiding and abetting an individual not licensed un­
der this Act in the practice of a profession licensed under 
this Act; 
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33. Violating state or federal laws or regulations re­
lating to controlled substances; 

34. Failure to report to the Departmen~ any_ acl~er~e 
final action taken against them by another hcensmg J~ns­
diction (any other state or any territory of the Umted 
States or any foreign state or ~ou~tr}'.), by any pee_r r~­
view body, by any health care mst1tut1on, ~y any JU ofo~­
sional soeiety or association related to practice under tlus 
Act by any governmental agency, by any law_ e~orcement 
age~cy, or by any court for acts or conduct s1m1lar ~, ac~ 
or conduct which would constitute grounds for action as 
defined in this Section; 

35. Failure to report to the Dep.artment surr~nder of 
a license or authorization to practice as a !'ledical . do.c­
tor a doctor of osteopathy or doctor of chiropractic !n 
an~ther state or jurisdiction, or surrender of membe~hip 
on any medical ~taff or ~n any me~ic~ _or pr?fessi~n~~ 
association or society, while under dis~iphnary mvestiga 
tion by any of those authorities or ~dies, for acts or. c.'On· 
duct similar to acts or conduct which would constitute 
grounds for action as defined in this Section; 

36. Failure to report to the Department any a~v~~se 
judgment, settlement, or award a~s~ng from a habihty 
claim related to acts or conduct similar t~ acts or con­
duct which would constitute grounds for action as defined 
in this Section; 

37. Failure to transfer copies of medical records as re· 
quired by law; 

38. Failure to furnish the Depart~ent, its investigators 
or representatives, relevant infom:iat10~, legally ~queste? 
by the Department after consultation ~th the C~ef M_ecli· 
cal Coordinator or the Deputy Medical Coordmator, 

All proceedings to suspend, re~o~e •. place on _Probation· 
ary status, or take any other disc1phnary actio!l as the 
Department may deem proper, with regard to a hcens:e ~n 
any of the foregoing grounds, must be commenced wilhm 
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3 years next after receipt by lhe Department of a com· 
plaint alleging the commi::;sion of or notice of the convic­
tion order for any of the act.8 de::;cribe<l herein. Except 
for the grounds numbered (8), {9) and (~J). no action shall 
be commenced more t han 5 years after the date of the 
incident or act alleged to have violated thi::; Section. In 
the event of lhe settlement of any claim or cause of ac· 
tion in favor of the claimant or the reduction to final judg­
ment of any civil action in favor of the plaintiff, such 
claim, cause of action or civil action being grounded on 
the allegation that a person licensed under this Act was 
negligent in providing care, the Department shall have 
an a<lclilional period of one year from the elate of such 
settlement or final juctbrrnent in which to investigate and 
commence formal disciplinary proceedings under Section 
3t) of this Act,9 except as otherwise provided by law. The 
time during which the holder of the license was outside 
the State of Illinois shall not be included within any period 
of time limiting the commencement of disciplinary action 
by the Department. 

The entry of an order or jud&rrnent by any circuit court 
establishing that any person holding a license under this 
Act is a person in need of mental treatment operates as 
a suspension of that license. That person may resume 
their practice only upon the entry of a Departmental order 
based upon a finding by the Medical Disciplinary Board 
that they have been determined to be recovered from 
mental illness by the court and upon the Disciplinary 
Board's recommendation that they be pennitted to resume 
their practice. 

The Department may refuse to i8sue or may suspend 
the license of any person who fails to file a return, or 
to pay the tax, penalty or interest shown in a filed return, 
or to pay any final assessment of tax, penalty or interest, 
as required by any tax Act administered by the Illinois 
Department of Revenue, until such time as the require­
ments of any such lax Act are satislforl. 
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The Department upon the recommendation of the Dis­
ciplinary Board, shall adopt. r~les whkh set forth stan­
dards to be used in detenmmng: 

(a} When a person will be deemed sufficiently rehabili­
tated to warrant the public trust; 

(b) What constitutes dishonor~ble, unethic_al or unpro­
fessional conduct of a character likely to dect!tve, defraud, 
or harm the public; 

(c) What constitutes immoral _conduct in the_ commis­
sion of any act related to the hcensee's practice; and 

(d) What constitutes gross negligence in the practice 
of medicine. 

However, no such rule shall ~ admissi~le i~to evidence 
in any civil action except for ~v1ew of a licensing or other 
disciplinary action under this Act. 

In enforcing this Sec;tion, the Illinois S~te ~edic;al Disci­
plinary Board, upon a showing of a po~1ble v1olat10~. may 
compel any individual licensed to pract1~e un~er this Act, 
or who has applied for licensure or certifica~1on pursu_ant 
to this Act, to submit to a mental or physical examina­
tion or both, as required by and at the ex~n~e of the 
Dep~ment. The examining physician o~ ~h;:s1cians shall 
be those specifically designated by the Disc1phnru:J' Board. 
The individual to be examined may have, at hi~ or her 
own expense, another physician of _his ~.>r her ~ho1ce pres­
ent during all aspects of the exammatio!'l. Fallure. of ~ny 
individual to submit to mental or physical ~xamma_t1on, 
when directed, shall be grounds for: s~Sl?~ms1on of ~is or 
her license until such time as the mdiv1dual submits to 
the examination if the Disciplinary Board !inds, after no­
tice and hearing, that the refusal to submit to ~h~ e_xam­
ination was without reasonable cause. I_f the DtSc1phnary 
Board finds a physician unable to pract1~e ~~ause of the 
reasons set forth in this Section, the _Disciplinary Board 
shall require such physician to submit to care, ~ounsel­
ing, or treatment by physicians approved or designated 
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by_ the Disciplinary Board, as a condition for continued, 
r~mstated, o~ renewed licensure to practice. Any physi­
cian , whose h~ense wa:.> granted pursuant to Sections 9, 
17, or 19 of this Act,•0 or, continued reinstated renewed 
<lisciplin~d .or supervised, 1;;ubject to ~uch tetms, 'condition~ 
or restrn:tions who shall fail to comply with such terms 
conditions or restricti_ons, or to complete a required pro: 
gram o_f care, ~ounselmg! or t reatment, as determined by 
the Chief Medical Coordinator or Deputy Medical Coordi­
nators, shall he ref erred to the Director for a determina­
tion as to whether the licensee shall have their license 
suspended imm~diately, p~nding a heming by the Discipli­
nary Board. In instances m which the Director immed,iate­
ly susptmds a l!cense under this Section, a hearing upon 
such person's. h~ense must be convened by the Discipli­
nary Board w1thm 15 days after such suspension and com­
pleted without appre~iable delay. The Disciplinary Board 
shall have the authonty to review the subject physician's 
record of treatment and counseling regarding the impair­
ment, to the extent permitted by applicable federal stat­
utes and regulations safeguarding the confidentiality of 
medical records. 

An individual licensed under this Act aff etted under 
this Section, shall be afforded an oppo~tunity to dem­
onstr~te. to the J?i8cipli~ary Board that they can resume 
practice m compliance with acceptable and prevailing stan­
dards under the provisions of t heir license. 

. The Department may promulgate rules for the imposi­
t.Jon of fines in disciplinary cases, not to exceed $5 000 
for _each. viola~ion of this Act. Fines may be imposed in 
conJunction with other forms of disciplinary action, but 
sha_ll not. ~e the exclusive disposition of any disciplinary 
action ansmg out of conduct resulting in death or injury 
to a patient. Any funds collected from such fines shall be 
deposited in the Medical Disciplinary Fund. 

B. The Department shall revoke the license or visiting 
professor permit of any person issued under this Act to 
practice medicine or to treat human ailments without the 
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use of drugs and without operative surgery, who has been 
convicted a second time of committing any felony under 
the Illinois Controlled Substances Act, 11 as amended, or 
who has been convicted a second time of committing a 
Class 1 felony under Sections BA-3 and BA-6 of The Illi­
nois Public Aid Code, as amended.1 2 A person whose li­
cense or visiting professor permit is revoked uncter this 
subsection B of Section 22 of this Act shall be prohibited 
from practicing medicine or treating human ailments with­
out the use of drugs and without operative surgery. 
Amended by P.A. 85-686, § 2, eff. Sept. 22, 1987. 

1 Chapter lll'h, , 157-8.1 et seq. 
2 Chapter lll'h, , 142 et seq. 
3 Paragraph 4401 et seq. of this chapter (repealed; see, now, 

1 4400-1 et seq. of this chapter). 
4 Chapter 32, 1 631 et seq. 
5 Chapter 106112, , 101 et seq. 
6 Chapter 32, 1 415·1 et seq. 
1 Chapter 23, 1 l -1 et seq. 
e Chapter 23, , 2051 et seq. 
" Paragraph 4400-36 of this chapter. 

10 Paragraph 4400-9, 4400-17 or 4400-19 of this chapter. 
u Chapter 56'h, 1 1100 et seq. 
12 Chapter 23, 11 8A-3 and 8A-6. 
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APPENDIX L 

77 Illinois Administrative Code, 
Chapter I, § 205, Subchapter b 

TITLE 77: PUBLIC HEALTH 
C HAPTER I: DEPARTMEN'l' 01'' PllRLJC HEALTH 
SURCHAPTER b: HOSPITAL AND AMBULATORY 

CARE l<~ACILITU:S 

PART 205 
AMBULATORY SURGICAL TREATMENT CENTER 

LICENSING REQUIREMENTS 

Section 
205.110 
205.120 

SUBPART A: GENERAL 

Definitions 
Li censure 

SUBPART B: OWNERSHIP AND MANAGEMENT 

Section 
205.210 
205.220 
205.230 
206.240 

Section 
205.310 
205.320 
205.330 
205.340 
205.350 

Ownership, Control and Management 
Organizational Plan 
Standardi:; of Professional Work 
Policies and Procedures Manual 

SUBPART C: PERSONNEL 

Personnel Policies 
Presence of Qualified Physician 
Nursing Personnel 
Basic Life Support 
Ambulatory Surgical Treatment Center 

' . 

--•. 
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SUBPART D: EQUIPMENT, SUPPLIES, AND 
FACILITY MAINTENANCE 

Section 
205.410 
205.420 

Equipment 
Sanitary Facility 

SUBPART E: GENERAL PATIENT CARE 

Section 
205.510 
205.520 
205.530 
205.540 

Section 
205.610 
205.620 

E mergency Care 
Preoperative Care 
Operative Care 
Postoperative Care 

SUBPART F: RECORDS AND REPORTS 

Clinical Records 
Statistical Data 

SUBPART G: ADDITIONAL REQUIREMENTS 
FOR FACILITIES IN WHICH OBSTETRICAL/ 

GYNECOLOGICAL PROCEDURES ARE PE RFORME D 

Section 
205.710 
205.720 
205.730 
205.740 
205.750 
205.760 

Section 
205.810 
205.820 
205.830 
205.840 
205.850 
205.860 

Abortions 
Personnel 
General Patient Care 
Preoperative Requirements 
Postoperative Requirements 
Reports 

SUBPART H: PROCE DURES 
FOR INVESTIGATION OF COMPLAINTS 

Complaints 
Acknowledgement of Complaint 
Investigation · 
Prompt Investigation 
Methods 
Notification of Results 
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SUBPART l: BUILDING DESIGN, CONSTRUCTION 
STANDARDS, AND PHYSICAL REQUrnEMENTS 

Section 
205.1310 
205.1320 
205.J;~O 

205. 1:~40 
205.1350 

205.rn60 
205.1370 
2os.rn80 
205.1390 
205.1400 
205.1410 

Section 
205.1510 
205.1520 
205.1530 
205.1540 

Plant and Service Requirements 
General Considerations 
New Construction, Additions and Major 
Alterations 
Minor Alterations and Remodeling Changes 
Administration Department and Public 
Areas 
Clinical Facilit ies 
Support Service Areas 
Diagnostic Ji'a <:ilities 
Other Building Services 
Details and Finishes 
Construction, Including Fire-Resistive 
Requirements 

SUBPART J : MECHANICAL 

General 
Therma1 and Acoustical Insulation 
Steam and Hot Water Systems 
Air Conditioning, Heating and Ventilating 
Systems 

SUBPART K: PLUMBlNG ANO OTHER 
PIPING SYSTEMS 

Section 
205.1610 
205.1620 
205.1630 
205.1640 
205.1650 

Gener.ll 
Plumbing Fixtures 
Water System 
Drainage Systems 
Identification 



Section 
205.1710 
205.1720 
205.1730 
205.1740 
205.1750 
205.1760 
205.1770 
205.1780 
205.1790 
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SUBPART L: ELECTRICAL 

General 
Switchboards and Power Panels 
Panelboards 
Lighting 
Receptacles (Convenience Out lets) 
Grounding 
Equipment Installation in Special Areas 
Emergency Electric Service 
Fire Alarm System 

TABLE A General Pressure Relationships and Ventilation 
Rates of Ambulatory Surgery Area 

AUTHORITY: Implementing and authorized by the Am· 
bulatory Surgical Treatment Center Act (Ill. Rev. Stat. 
1981, ch. llllh, pars. 157-8.1 et seq.). 

SOURCE: Amended July 18, 1974; emergency amend· 
ment at 3 Ill. Reg. 10, p. 43, effective February 23, 1979, 
for a maximum of 150 days; amended at 3 Ill. Reg. 30, p. 
371, effective July 23, 1979; amended at 5 Ill. Reg. 12756, 
effective November 4, 1981; amended at 6 Ill. Reg. 6220, 
6225, and 6226, effective May 17, 1982; amended at 6 Ill. 
Reg. 10974, effective August 30, 1982; amended at 6 Ill. 
Reg. 13337, effective October 20, 1982; amended at 7 111. 
Reg. 7640, effective June 14, 1983; codified at 8 Ill. Reg. 
9367. 

SUBPART A: GENERAL 

Section 20,5.110 Definitions 
"Ambulatory Surgical Treatment Center." The term am· 
bulatory surgical treatment center shall have meaning 
as ascribed in the "Ambulatory Surgical Treatment 
Center Act" of 1973 as now and hereafter amended. 
(The Act) (Ill. Rev. Stat. 1979, ch. llllh, pars. 157-8.1 
et seq.). 
"Certified Registered Nurse· Anesthetist" means a reg­
istered professional nurse who has been certified as a 
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nurse-anesthetist by the American Association of Nurse 
Anesthetists. 
" Departmenl" means the Department of Public Health 
of the State of Illinois. 
"Licensed Pra<:tical Nw~" means a person licensed un­
der The Illinois Nursing Act (111. Rev. Stat. 1979, ch. 
111, par. 3401 et seq.) to practice practical nursing. 
"Qualified Anesthesiologist" means a physician who is 
licensed to practice medicine in all its branches in the 
State of Illinois and who is a Diplomate of the Amer­
ican Board of Anesthesiology; or American College of 
Anesthesiology; or who is a Diplomate of I.he American 
Osteopathic Board of Anesthesiology; or who is Board 
eligible or possess training and experience equivalent 
to such eligibility; or who possess training and experi­
ence acceptable to the Department and whose primary 
practice is anesthesiology. 
"Qualified Consulting Committee" means a committee 
whose members are qualified Surgeons, Obstetricians, 
Gynecologists, Anesthesiologists or Patholot,rists or other 
Consulting Physicians consisting of not less than 3 mem­
bers who shall establish the required standards com­
mensurate with the size, scope, extent and complexity 
of service programs and procedures for which the facil­
ity is licensed. The consult ing committee shall act as 
the credentials committee. 
"Qualified Consulting Surgeon, Obstetrician, Gynecolo­
gist, Anesthesiologist, Pathologist, or other Consulting 
Physician" means a physician who is licensed in the 
State of Illinois and who is a Diplomate of an appropri· 
ate specialty board or who has completed the training 
and experience required for specialty board certification. 
" Qualified Physician" means an individual who is li­
censed to practice medicine in all branches in the State 
of Illinois. 
"Qualified Dentist" means a dentist who is licensed to 
practice under the Dental Practice Act, (111. Rev. Stat. 
1979, ch. 111, pars. 2202 et se<1.). 
"Qualified Podiatri~t" means a podiatrist who is licensed 
to practice w1tler "An Act to regulate the practice of 

l 
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podiatry in the St.ate of Illinois", (Ill. Rev . Stat. 1979, 
ch. 111, pars. 4901 et seq.). 
"Registered Professional Nu~se" means a re~ster~tl 
nurse or a registered professional nurse who is regis­
tered under the Illinois Nursing Act (Ill. Rev. Stat. 
1979, ch. 111, pars. 3401 et seq.), and practices profes­
sional nursing. 
"Student Nurse" means a person enrolled in a course 
of instruction at an approved school of professional or 
practical nursing and who is supervised by a nursing 
instructor of the school. 

(Source: Amended at 3 111. Reg. 30, p. 371, effective July 
23, 1979) 

Section 205.120 Licensure 
a) An application for license shall be made to the De­

partment on fo~s prov i~ed by i~. This application 
shall contain the information reqwred under the Act 
and this Part. The application shall be submitted 
not less than sixty (60) days prior to the date of 
intended operation. . . 

b) The application shall include but not be limited to 
the following information: 
1) the name(s) and address(es) of person(s) who 

own and/or operate the facility and the n~e 
under which they do business. A corporation 
shall submit: 
A) a copy of its certificate of incorporation, 
B) list of the title, name, and address of each 

of its corporate officers, . 
C) list of the name and address of each of its 
I shareholders holding more than 5%, of the 

sh~es. 
2) location of the facility. 
3) description of the facility including b~t not limited 

to interviewing, examination, surgical, and re· 
covery room facilities. 

4) schematic architectural plans. 
5) documentat ion of compliance with all applicable 

building, utility and Safety Codes. 
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6) de~c_ript~on of_ services to be provided by the 
facility mcludmg a list of surgical procedures 
to be performed. · 

7) list of all personnel including their name ad­
dress, po::;ition, qualifitatiom; and lict:nsu;e 

~) All applicatio~s ~hall be si~ed by the applic;nt 
and the application shall mclude a verification 
form acknowledging the application to be true 
and eomplete and eertifying that the applicant 
has ~nowledge of and understands t he action 
requ!red to comply with the Act and licensing 
reqmremen~::;. The form shall he verified by a 
notary pubhc. The forms shall be accompanied 
by a license fee of $500. 

9) ~s a condition of the i.ssuance or renewal of the 
license of any Ambulatory Surgical Treatment 
Center: 
A) The applicant shall file a statement of owner· 

ship: The applicant shall agree to update 
the informatwn required in the statement 
of ownership every 6 months from the ini­
tial date of filing, 

B) Each license shall file an atte::;ted financial 
statement wit~ the Department by July 1, 
1980 and at times thereafter as required 

C) Financial statements s hall be filed annual: 
ly on or. before April 1, of each year for 
the previous calendar year, or within three 
(3) months after the close of the fiscal 
period of the licensee, 

D) A financial statement shall be filed with 
the Department on forms provided by the 
Department or on annual financial state­
m~nts prepai:e? on forms used hy the ap­
pl~cant. At mm1mum, they 8hall include de· 
tailed balance sheets, statements of income 
and statement:;; of expense. 

E) Every fac.ility licensed under this Act, and 
any premises propm;e<l to he conclucte<I as 
a facility by an applicant for a license shall 
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be open during its regu~ar b~sine~s. hours 
to an inspection authorized m writmg by 
the Director. No notice need be given to 
any person prior to any inspection, 

F) Any corporation operating an Ambul~tory 
Surgical Treatment Center devote~ pnmar­
ily to providing facilities f~r abortion must 
have a physician who ~s hcensed lo pra~­
lice medicine in all of its branches ancl 1s 
actively engaged in the practice of ~edicine 
at the center, on the Board of Directors 
as a condition to licensure of the center. 

c) Only those facilities, services, _programs an~ proce­
dures included in the application shall be hceJ?Sed. 
A new application is required for the f ollowmg: 
1) change in ownership, 
2) change in location, . 
3) remodeling of facility so as to change the inter-

viewing, examination, surgical or recovery room 
space or number, 

4) addition of services or programs. 
AGENCY NOTE: The addition of new spe· 
cialty services, for example, podiatry or o~­
stetrics/gynecology, may require changes m 
consulting committee, procedures an<l/or 
staffing. Therefore, the Department finds 
that a new license is needed. 

d) The license shall be valid for one (1) year, unless 
sooner suspended or revoked, shall be renewable 
annually upon approval by the DeP311:ment and pay­
ment of a license fee of $300. Each hcense shall ~e 
issued only for the premises and persons named 1~ 
the application and shall not be trans~erable or. as· 
signable. The licenses shall be ~sted m a consp1cu· 
ous place ori the licensed prerm~s. A pl_a_card or 
registry of all physicians on staff m the_ facilit)'. shall 
be centrally located and available for mspec~1on_ to 
any interested persons. The renewal apphcat1on 
shall be on forms provided by the Department a_nd 
shall be submitted to it not less than 30 days pnor 
to the expiration date. 
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e) The facility s hall give written notice to the Depart· 
ment within seven (7) days of any of the following: 
1) change of administrative ::;taff, 
2) change of medical director, 
3) change of staff physicians, 
4) change of supervising nurse, 
5) addition or deletion of surgical procedures per· 

formed, 
6) in the case of a corporation change in any share­

holders equity involving 5% or more interest. 
(Source: Amended at () IlL Reg. fi220, effeclive May 17 
1982) ' 

SUBPAf{T B: OWNERSHIP AND MANAGEMENT 

Section ~05.210 Ownership, Control ancl Management 
Ownership, control and manageme nt shall he disclosed at 
the time of application. The name::; ancl addresses of each 
person with financial interest in the facility shall be sub­
mitted to t he Department. 

(Source: Amended at 3 IIL Reg. 30, p. 371, effective 
July 23, 1979) 

Section 205.220 Organizational Plan 
An organizational plan shall be known to the staff and avail­
able for public information in the facility. The document 
shall clearly set forth the organization, duties, responsibil­
ity, accountability and relationships of professional ::;taff 
a!"d other personnel. All owners, administrators, profes­
sional staff and ancillary personnel shall act in accordance 
with this document. This document shall be submitted to 
the Department with the initial application and thereafter 
will be reviewed at regular inspections by the Department. 

(Source: Amended at 3 Ill. Reg. 30, p. 371, effective 
July 23, 1979) 

Section 205.230 Standards of Professional Work 
Management and/or the owner of the ambulatory surgical 
treatment cente r shall maintain proper standards of pro­
fessional work in the licensed facility. 

j 
j 

l . 
I 
I 
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a) A qualified consulting committee shall be appointed 
in writing by the management and/or owner of the 
ambulatory surgical treatment center and shall es­
tablish and enforce standards for professional work 
in the facility and standards of competency for physi­
cians. The consulting <.'Ommittee shall meet not less 
than quarterly and shall document all meetings with 
written minutes. These written minutes shall be 
maintained at the facility and shall be available for 
inspection by the Department. 
1) The membership of the consulting committee 

shall reflect the types of procedures perf onneci. 
If the facility performs more than 50 procedures 
per month or more than 10% of the total proc-e­
dures performed are in a specific speciality area 
then there shall be a consulting physician of 
that specialty on the consulting committee. 

2) The consulting committee shall review develop· 
ment and content of the written policies and 
procedures of the center, the procedures for 
granting privileges, and the quality of the sur­
gical procedures performed. Evidence of such 
review shall be recorded in the minutes. 

3) Credentials shall be provided by those physicians 
seeking practice privileges. These credentials 
shall be reviewed by the. credentials committee 
and specific practice privileges identified and 
recorded. Record of such accepted practice privi· 
leges shall be available for facility staff use and 
public information within the facility. 

4) A physician granted specific practice privileges 
. . ;,all provide evidence that he/she has equiva­
lent practice privileges in at least one licensed 
Illinois hospital. Documentation of said evidence 
shall be available for inspection by the Depart­
ment. A list of such privileges granted each 
physician on the staff of the ambulatory surgi­
cal treatment center shall be posted at all times 
for the staff of the center. 
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5) The consulting commit tee shall act as a tissue 
committee and shall review at leasl quarterly 
pathological reports from procedures performed 
by each physician on the staff. Eviden<.'t! of such 
review shall be recorded in the minutes. 

b) A qualified physician shall be designated "Medical 
Director ." 
1) The Medical Director shall secure compliance 

with the policies and procedures perlaining to 
medical and surgical procedures, approved by 
the consulting committee. 

2) The Medical Director shall medically supervise 
the professional personnel involved directly in 
the care of patients undergoing surgical pro­
cedures, including their preoperative and post­
operative care and follow-up. 

3) The Medical Direct.or shall establish and secure 
compliance of standards for the observation of 
patients by nursing personnel during the post­
operative period. 

(Source: Amended at 3 lll. Reg. ~o. p. 371, effective 
July 23, 1979) 

Seetion 205.240 Policies and Procedures Manual 
The management/owner of the ambulatory surgical treat­
ment center shall formulate a written policies and proce­
dures manual. This shall be done in cooperation with the 
medical and professional staff and shall be approved by 
the consulting committee. These procedures shall provide 
for the acceptance, care, treatment, anesthesia services, 
discharge, re ferral, and follow-up of all patients and all 
incidental operations of the facility. This manual shall be 
available to all staff in the center and shall be followed 
by them at all times in the performance of their duties. 

(Source: Amended at 3 Ill. Reg. 30, p. 371, effective 
July 23, 1979) 
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SUBPART C: PERSONNEL 

Section 205.310 Personnel Policies 
Each ambulatory surgical treatment center shall have 
written personnel policies including job descriptions for 
each staff position, which shall include minimum qualifica­
tions required for the position. There shall be a docu­
mented procedure for orientation of new employees to the 
facility's policies and procedures as well as the person­
nel policies including a C.'Opy of t he appropriate job d~rip­
tion. 

(Source: Amended at 3 Ill. Reg. 30, p. 371, effective 
July 23, 1979) 

Section 205.320 Presence of Qualified Phy::;ician 
A qualified physician shall be present at the facility at 
all times during the operative and postoperative perio<l 
for all patients. 

(Source: Amended at 3 Ill. Reg. 30, p. 371, effective 
July 23, 1979) 

Section 205.330 Nursing Personnel 
At least one registered professional nurse with postgr-.tciu· 
ate education or experience in surgical nursing shall direct 
and supervise the nursing personnel and the nursing care 
of patients and shall be on duty at all times on the prem­
ises when patients are present. 

Nursing care may be provided by student nurses and 
licensed practical nurses who have been trained in 
observation and emergency techniques for preoper· 
ative and postoper'ative care of surgical patients and 
who are under the direct personnel supervision of a 
registered nurse at all times. 

(Source: Amended at 3 Bl. Reg. 30, p. 371, effective 
July 23, !1979) 

Section 205.340 Basic Life Support 
At least one person who is certified in "Basic Life Sup­
port" by the American Heart Association shall be on the 
premises while patients are present. 

(Source: Amended at 3 Ill. Reg. 30, p. 371, effective 
July 23, 1979) 
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Section 205.350 Ambulatory Surgical Treatmf;!nt Center 
Each ambulatory surgical treatment ctmler shall have one 
of the following: 

a) a qualified medical technician who is certified by 
the American Society of Clin ical Palhologisl.8 or is 
lhe holder of a letter, certificate, or record from 
the Bureau of Quality Assurance uf the Department 
of Health, Education, and Welfare that he/she has 
pas::;ed the Federal Proficiency Examination Pro· 
gram for Clinical Laboratory 1'cchnologists, to per· 
form required laboratory prot•(:durcs. 

h) A written agreement with a laboratory, licensed by 
the Department, to pe1form required labor.ttory 
procedures. 

(Source: Amended at 3 Ill. Reg. :~. p. 371, effective 
July 23, 1979) 

SUBPART D: EQUIPMENT, SUPPLIES, 
AND f<'ACILITY MAINTENANCE 

Section 205.4 10 Equipment 
Equipment shall be in good working order and shall be 
available in numbers sufficient to provide good patient care 
based on the procedure::; tu be perf ormcd in the facility. 

a) There shall be monitoring equipment, suction ap· 
paratus, oxygen and related items available within 
the surgical and postoperative recovery area. Car­
diac pulmonary resuscitation equipment shall be 
available in all facil itie::;. 

b) There shall be written proceclures governing the 
care, u::;e, sterili.zation, storage and disposal of all 
materials to insure that an adequate supply of 
sterile equipment is available for e<1ch procedure. 
The section on "Sterilization and Disinfection" from 
Infection Control in the Ho~pital, most recent edi­
tion, American Hospital Assodation, :.;hall be u::;ed 
as the guideline. 

c) There shall be written proct•dures to assure ::;afety 
in storage and u::;e of inhalation anesthetics and 
medical gases. The current edition of the National 
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Fire Protection Association Code (Standard No. 56a) 
shall be used as the standard. 

d) There shall be written procedures lo assure lhe 
safety in storage and use of all narcolics and medi­
cations in accordance with state an<l federal law. 

(Source: Amended at 3 Ill. Reg. 30, p. 371, effective 
July 23, 1979) 

Section 205.420 Sanitary Facility 
The ambulatory surgical treatment center shall insure 
maintenance of a sanitary facility with all equipme nt in 
good working order. Written procedures shall include pro­
vision for garbage and refuse removal, insect and rodenl 
control, maintenance of water, heat, ventilation and air 
conditioning, and electrical service. 

(Source: Amended at 3 Ill. Reg. 30, p. 371, effective 
July 23, 1979) 

SUBPART E: GENERAL PATIENT CARE 

Section 205.510 Emergency Care 
a) Each facility shall have a written plan of procedure 

to be followed in case of fire, explosion, or non­
patient medical emergency. This plan shall specify 
persons to be notified and actions to be taken and 
shall be known by all staff of the facility. 

b) Each facility shall be prepared to manage those 
emergencies which may be associated with proce· 
dures performed there. 

(Source: Amended at 3 Ill. Reg. 30, p. 371, effective 
July 23, 1979) 

Section 205.520 Preoperative Care 
a) Whery medical evaluation, examination, and referral 

are made from a private physician's office, hospital, 
or clinic, pertinent records thereof shall be available 
and made part of the patient's clinical record at the 
time the patient is registered and admitted to the 
ambulatory surgical treatment center. 

b) A complete medical history shall be obtained and 
the physical examination shall be complete. A hemo· 
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globin or hematocrit and examination of the urine 
for sugar! protein, and ateiom? shall be performed 
by a qualified laboralory technician prior to the fol­
lowing procedures: 
l) those performed with general ane11thesia, 
2) those performed with local anesthesia with se­

dation, 
a) t~ose performed lo te rminate pregnancy. 

c) A wntten stalement indicating informed consent 
and a signed authorization by the patient for the 
performance of the specific surgical procedure shall 
be procured and made part of the patient's clinical 
record. · 

d) ~ur~caJ p~ocedure.s shaJI n?t be perfor~ed ~n pa­
t1.e!1t s having me<l1cal, surgical, or psychiatric con­
~ht1ons or .complications as specified by the consult­
ing committee in the facility 's written policies. 

(Source: Amended at 6111. Reg. 10974 effective August 
30, 1982) ' 

Section 205.530 Operative Care 
a) Sur~cal proct;d:ures sha!I be perlormed only by a 

qu~lified 1~hys1c1an , dentist or podiatrist within the 
hm1ts ~f his/her defir~ed specific practice priviJeges. 

b) A qualified anesthesiologist, a dental anesthesiolo­
gist or a certified registered nurse anesthetist 
medically directed by a licensed physician who ad: 
ministers or directs the administration of anesthesia 
in an IUi.n~is lic~nsed hospital, shall be present for 
the_ admm1strat10n of anesthelics and recovery of 
patients when any gener.11 or major regional anes­
thetic is used. 

c) ~II tissues removed during sul'gery shall be exam­
ined by a consulting pathologist and all x-rays shall 
b~ read by a consulting r~diologist who shall pro­
vide a written report of his/her examination to the 
attending physician. A copy of this report shaJJ be 
filed in the patient's clinical record within :seven (7) 
days. 

(Source: Amended at 6 Ill. Reg. 133:l7, effective Oc­
tober 20, 1982) 
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Section 205.540 Postoperative Care 
a) Patients who have had general anesthesia, local 

anesthesia with sedation, or a pregnancy termination 
shall be observed in the facility for a period of l ime 
sufficient to ensure that no immediate postoperc:ltive 
complications are present. No patient shall be re· 
quired to leave the center in less than one (I ) hour 
following t he procedures. 

b) Patients in whom a complication is known or :ms­
pected to have occurred during or after the per· 
formance of a surgical procedure, shall be inf onned 
of such condition and arrangements made for treat­
ment of the complication. In the event of ad!11is­
sion to an inpatient facility a summary of care given 
in the ambulatory surgical treatment center con· 
cerning the suspected complication shall accompany 
the patient. . 

c) To insure availability of follow-up care at a hcensed 
hospital, the ambulatory surgical ~reatment center 
shall provide written documentation of one of the 
following: 
1) A transfer agreement with a ticen_sed hospital 

within approximately fifteen (15) mmutes travel 
time of the facility. 

2) A statement that the medical director of the 
facility has full admitting privileges at a lic~nsed 
hospital within approximately ~Jfteen (15) rrunutes 
travel time and that he/she will assume respon· 
sibility for all facility patients requiring such 
follow-up care. 

3) A statement that each staff physician, dentist, 
or podiatrist has admitting privil~ges in a li­
oonsed hospital within fifteen (15) minutes travel 
time of the facility. 

d) Written instructions shall be issued to all patients 
in accordance with the· standards approved by the 
consulting committee of the ambulatory surg;ical 
treatment center and shall include the following: 
1) Symptoms of complications associated with pro-

cedures perf onned. 
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2) Limitalioni:; and/or restrictions of activities of 
the patient. 

3) s~~cific teleph~ne number to be used by the 
patie1~t, at ~nyt1me , should any complication or 
question arise. 

4) A date for follow-up or return visit after the 
performance of the surgical procedure which 

>. _shal_J be schedu!ed within 1'ix weeks. 
e) l _at1ents shall be discharged only on the written 

signed order of a physician. 
(Source: Amended at 3 Ill . Reg. :lo p. 371 effective 
July 23, 1979) ' ' 

SUBPART f<': RECORDS AND UEPORTS 

Section 205.610 Clinical Records 
Accurc:lte an~ complete clinical records shall be maintained 
for each patient ~nd all entries in the clinical record shall ?e made at. the time the surgic~l p~ocedure is performed 
and _when can:, treatment, medications, or other medical 
s_e~1ces are gwen. The record shall include, but not be 
hm1ted lo, the following: 

a) patient identification. 
h) admi_tting inf?rm_ation including patient history 

phy~ical exan:unation findings, diagnosis or need fo; 
medical services. 

c) pre-<.-ounseling notes. 
d) signed informed consent. 
e) confirmation of pregnancy (when abortion is per· 

formed). 
0 signed physician orders. 

g) laborato~ te~t ~ports, pathologil:;t's report of tissue, 
and rad1~logist s report of x-rays. 

h) anesthesia record. 
i) operative record. 
j) medication and medical treatments. 
k) reco~e_ry room progress notes. 
1) phys~c~an and nurses' progress note::;. 

m) cond1t1on at time of discharge. 

. ' 
' 



App. 220 

n) patient instructions. 
o) post-counseling notes. 
(Source: Amended at 3 Ill. Reg. 30, p. 371, effective 
July 23, 1979) 

Section 205.620 Statistical Data 
Each ambulatory surgical treatment center shall submit 
to the Department annually, clinical statistical data includ­
ing the following: 

a) the number and type of procedures performed. 
b) the number and type of complications reported. 
c) the number of patients requiring tr.msf er to a li­

censed hospital for treatment of complications. 
d) the number of patients returning for follow-up con-

tact. 
e) the number of deaths. 
(Source: Amended at 3 Ill. Reg. 30, p. 371, effective 
July 23, 1979) 

SUBPART G: ADDITIONAL REQUIREMENTS 
FOR FACILITIES IN WHICH 

OBSTETRICAL/GYNECOLOGICAL PROCEDURES 
ARE PERFORMED 

Section 205.710 Abortions 
Abortions shall be provided to the public with the same 
standards of safety, effectiveness, and regard for patients 
rights as any other health service. 

(Source: Amended at 3 Ill. Reg. 30, p. 371, effective 
July 23, 1979) · 

Section 205. 720 Personnel 
At least one registered professional nurse with postgrad· 
uate education or experience in obstetrical or gynecologi­
cal nursing $hall supervise and direct the nursing person­
nel and care of patients having obstetrical procedures. 

AGENCY NOTE: Procedures involving the 
pregnant uterus are subject to particular 
complications and postoperative care re· 
quires a special knowledge on the part of 
nursing staff. 

(Source: Amended at 3 Ill. Reg. 30, p. 371, effective 
July 23, 1979) 
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Sectio_n 205. 730 General Patient Care 
a) Examination 

1) Prior to obstetrical procedures blood Rh factor 
shall .b~ determined by a tfualified laboratory 
techmc1ai:i _for every patient. 

2) The phys1c1.an perf omting an abortion procedlU"e 
shall ~stahh~h _the diagnosis of pregnancy by ap­
µropr1ate c_hmcal evalu~tion and te~ting prior 

a) ~ performing an abortion procedure. 
!im~ shall be allowed between the initial exam­
mat10n an? tei·mination of pregnancy to permit 
th~ ~ep?rtmg to a1_1rl revie wing o~ ~II labor-atory 

b) 
test~ wzth the patient by the fac1hty physician. 

Counseling 
1) Counse ling shall. be provided following disclo­

sure to the ~allent of the diagnosis of preg­
nancy, and prior to performance of any surgical 
procedure. _It shall be done individually and in 
a room designated for such use which shall not 
be the procedure room. 

2) All facilities shall p~ovide orienta tion training 
for cou_nselors and msure that each counselor 
is quahfied to: 
A) CoWIBeling shall be done by a person quali­

fied to: 
i) discuss alternatives for dealing with 

1
.
1
.) an u~wanted pregnancy; 

describe the procedures used in the 
facility; 

iii) ex~lain the risks and possible compli-
. cat10!1s of each procedure; 
iv) prov1d~ contraception information. 

B) J?emonstrat1on of such counseling qualifica· 

C) 
t1ons shall ~ requir~d by the Department. 
Documentation of onentation tr-ctining shall 
be required by the Department. 

0) ~ounselors sha1l have no financial interest 
m the patient's decision. 

3) Co~nseling shall inclurle a discussion of alter­
natives, description of the procedure to be per-
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formed, explanation of ~sks and. possible compli­
cations. Contraceptive mformat1on ~ay be pro­
vided postoperatively. Group counseling ma~ be 
provided in addition to inclividua~ counseling. 
The patient's clinical reco~d shall ~nclude docu­
mentation of the counseling received. 

AGENCY NOTE: In the opinion of the Am· 
bulatt)ry Surgical Treatment Center Li· 
censing Board, the patient should. make a 
decision concerning the procedure in an at­
mosphere free from coercion. Conse4uent· 
ly, the Board believes this is best accom­
plished in a room separate and apart .from 
the procedure room. The Board believes 
that it is difficult to reach a t ruly volun· 
tary decision while the patient is undressed 
and on the procedure table. . 

(Source: Amended at 5 Ill. Reg. 12756, effective No-
vember 4, 1981) 

Section 205.740 Preoperative Requirements . 
Abortions may be performed in an amb':llatory s~rgical 
treatment center on only those patien~ Wlth_ gestation _up 
to and including 12 weeks commencing with ovulation 
rather than computed on the basis of the m~nstrual cy~le, 
as determined by the physician, if the patient's me_dical 
condition permits. Abortions shall not be performed i.n ~ 
Ambulatory Surgical Treatment center on those patients 
whose gestation exceeds 12 weeks. . 

(Source: Amended at 3 Ill. Reg. 30, p. 371, effective 
July 23, 1979) 

Section 205. 750 Postoperative ~equiren;ients . 
a) Each obstetrical/gynecological se~ice shall provide 

Rh factor sensitization prophylaxis to all .Rh neg· 
alive patients according to standard medical pro-
cedures. . 1 . 

b) Information on availability of fam1~y p anmng ser· 
vices shall be provided, when de~1~ed ~y. t~e pa· 
tient. When, in the physician's opi!1ion, it is i!1 t~e 
best interest of the patient and with the patient s 
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consent, fami ly planning services may be initiated 
prior to the discharge of the patient. 

(Source: Amended at 5 Ill . Reg. 12756, effective No­
vember 4, 1981) 

Section 205.760 Reports 
a) A report of each abortion procedure performed in 

an ambulatory surgical treatment center shall be 
made to the Department on forms provided by it. 
These r~po~ shall be submitted not later than ten 
(10) days following the month in which the abor­
tion was perf onned. Reports shall be submitted on 
procedures performed whether or not the patient 
was pregnant. 

b) Reports shall not be fiHed out in such a manner 
or at such a time as to avoid accurate reporting 
of complications. 

c) If the facility becomes aware of a complication fol­
lowing the submission of the original report, then 
a supplemental report shall be submitted to the De­
partment. 

(Source: Amended at 3 Ill. Reg. 30, p. 371, effective 
July 23, 1979) 

SUBPART H: PROCEDURES 
FOR INVESTIGATION OF COMPLAINTS 

Section 205.810 Complaints 
All complaints ag-ainst ambulatory surgical treatment cen­
ters shall be reported to the Illinois Department of Public 
Health. Complaints should preferably be in writing and 
contain sufficient facts to facilitate the investigation. Com­
plaints by telephone will be accepted. Complaints will 
be required in writing if needed to ::mpport legal action 
against applicant. 

(Source: Amended at 6 Ill. Rev. 6220, effective May 
17, 1982) 

Section 205.820 Acknowledgement of Complaint 
Upon receipt of each c.-omplaint the Department will, with-
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in seven (7) days, acknowledge by letter receipt of the 
complaint. 

(Source: Amended at 6 Ill. Reg. 6220, effective May 
17, 1982) 

Section 205.830 Investigation 
If the complaint contains allegations which, if true, woulll 
constitute a prima facie violation of the Am~ulato~y S~r­
gical Treatment Center Act or this Par~ an mvcsttgatmn 
will be conducted. Whenever the complaint concerns mat· 
ters outside the jurisdiction of the Department of Public 
Health, or may concern matters which ~e withi1~ the 
jurisdiction of another agency, the complaint also will. be 
referred to the appropriate agency whenever so domg 
does not violate patient confidentiality. . 

(Source: Amended at 6 lll. Reg. 6220, effective May 
17, 1982) 

Seetion 205.840 Prompt Investigation . 
The Department will promptly. investig-ate each ~omplamt 
within thirty (30) days of receipt of the co~plamt. Col'.'· 
plaints which constitute a threat to the pu~hc health will 
be investig-ated within ten (10) days of receipt of the com-
plaint. 

(Source: Amended at 6 Ill. Reg. 6220, effective May 
17, 1982) 

Section 205.850 Methods 
The Department will utilize the most ef~cient ~nd eff ~c­
tive methods to investigate each complaint. This may in­

clude inspections pursuant to Section 9 of the Act and 
the issuance of subpoenas and subpoenas duce t:ecum pur­
suant to Section 7 of the Act, when appropnate. 

(Source: Amended at 6 lll . Reg. 6220, effective May 
17, 1982) £ 

Section 205.860 Notification of Results 
Upon the conclusion of the investigation the complainant 
will be notified of the results of the investigation and any 
action taken by the Department. 

(Source: Amended at 6 UL Reg. 6220, effective May 
17, 1982) 

App. 225 

SUBPART I: BUILDING DESIGN, CONSTUCTION 
STANDARDS, AND PHYS1CAL REQUIREMENTS 

Section 205.1310 Plant and Service Requirements 
All ambulatory su:gical tr~atment centers are required 
to meet the followmg physical plant and service require­
ments. 

a) All prop?~I facilities shall meet these requirements 
before. l~censu~~ _will be granted. 

b) Al~ eXJst1~g fac1hties that are not in compliance with 
~his Sect10~. and subsequent St•ctiom;, shall come 

, mto comphance no later than May 17, 1984. 
(Source: Amended at 7 Ill. Reg. 7640 effective June 
14, 1983) ' 

Section 205.1320 General Considerations 
a) Location 

Thi_s_ f:icility shall be identifiably separate from other 
fac1ht1es and functions. 

b) Narrative Program 
Th~ sponsor for each project shall provide a nar­
rativt:; progmm of functions for the facility which 
c?ntams space r~quir~ments, staffing patterns, <le· 
p_artment~l relatwnsh1ps and other basic informa· 
t10!1 r~latmg t~ t he fulfiHment of the institution's 
obJ~c~ives. This may be a general or detailed de· 
scnpt1on of each func_tion to be performed, space 
needed for these functions, hours of opercltion, num­
be1· of staff or. other occup~ts o~ the various spaces, 
typ~s of equ~pment required, interrelationship of 
various fu!lctions and spaces, and description of 
~hose service~. necessary. for the <.'OmpJete function­
!"g of the fac1h_ty but which are available elsewhere 
m the .com~umt~ ~nd, thererore, need not be dupli­
cated tn this fac1hty. Explam the type of surgery 
or procedures, the volume of work, the number of 
doctors, etc. 

c) Size 
T~~ extent (number and types) of the diagnostic, 
~h~1cal, and ad~ini8trative facilities to be provided 
shall be determmed by the services contemplated 
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and the estimated patient load as described in the 
narrative program. . 

d) Provisions for the Handicapped 
The design shall provide for acce~ibility to ~he phy­
sically handicapped (public, staff, and patients). 

e) Privacy for Patient _ . . 
The design of the facility sh';' II prov1~e f (!r lhe yn­
vacy and dignity of the patient durmg rnlerv1cw, 
examination, and treatment. . 

(Source: Amended at 6 Ill. Reg. 6220, effective May 
17, 1982) 

Section 205.1330 New Construction, Additions and Major 
Alterations 

Requirements and procedures for new construction, addi· 
tions and major alterations are as fol_lows: . . 

a)' Preliminary drawings and outlme specific~tions 
whether for new construction or for ::iubstantial al­
teration::; shall be submitted to the Department 
with a p~gram narrative description f~r review _and 
approval prior to star ting final working drawings 
and specifications. . . 

b) The final working drawings and specific~t1ons shall 
be submitted to the Department for review an<l ap­
proval prior to release of ~ontract docume~ts for 
bidding. Change order~ which affect scope ~ncl/or 
function shall be submitted ft. . approval pr10r lo 

· execution. 
c) The Department shall be notifi~d of the award of 

contracts and when construction has been com· 
pleted. Approval by the Department prior to occu-
pancy is required. _ _ . ~ . 

d) The preparation and subm1ss1on of drawmgs ~nd 
specifications shall be execute~ by, or ':1'1der t~e nn­
mediate supervision of an architect registered m the 
State of Illinois. 

e) First stage submission. Design Development Draw-
ings and Outline Specifi~a~ions. . . 

O Development of the prehmmary sketch plans m~i­
cating in detail the assignment of al~ spaces, s ize 
of areas and rooms, indicating in ~uthne, the fixed 
and movable equipment and furniture. 
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1) The plans shall be drawn at a scale sufficiently 
large to clearly present the proposed design. 

2) The drawings shall include: 
A) a plan of each floor including the basement 

or ground floor, 
B) plan showing roadi:>, parking areas, side-

walks, etc., 
C) elevations of all facades, 
D) sections through the building, 
E) and all adjacent areas clearly labeled if ad­

dition or alteration. 
:~) The total gross floor area shall be shown on the 

drawings. 
4) Outline specificationi:> shall provide a general de­

scription of the construction including finishes; 
al-oustical material, its extent and type; heating 
and ventilating systemR; and the type of elevators. 

5) A brief narrative of the proposed program. 
g) Second stage submission. Working Drawings and 

Specifications. 
All working drawings shall be well prepared so that 
clean and distinct prints may be obtained; be ac· 
curately dimensioned and include all necei:>sary ex­
planatory notes, schedules and legends. Working 
drawings shall be complete and adequate for con­
tract purposes. Separate drawings shall be prepared 
for each of the following branches of work: Archi­
tectural, Structural, Mechanical, Electrical. They 
shall include or contain the following: 
1) Architectural Drawings. 

A) Site plan showing all new topography, new­
ly established levels and grades, existing 
structures on the site (if any), new build­
ings and structures, roadways, walks, and 
the extent of the areas to be landscaped. 
AH structw-es and improvements which are 
to be removed under the construction con­
tract shall be shown. 

B) Plan of each floor. 
C) Elevations of each facade. 
D) Sections through building. 
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.E) If elevators and dwnbwaiters are phrovf ide
1
d, 

drawings are required showing s a t < e­
t.ails and dimensions, sizes of cab platfonns 
and doors travel distances including eleva­
tion height of landings, pit sizes, and ma· 
chine rooms. 

F) Special care areas, and similar areas s~all 
be detailed at a scale to show the locat1on, 
type, size and connection of all fixed and 
movable equipment. 

G) Schedule of finishes. 
2) Structural Drawings. 

A) Plans of foundations, floors , roofs and all 
intermediate levels shall show a compl~te 
design with sizes, sections, and the relative 
location of the various members. Schedule 
of beams, girders and columns. 

B) Floor levels, column centers, and off-sets 
shall be dimensioned. 

C) Special openings and pipe sleeves shall ~ 
dimensioned or otherwise noted for easy 
reference. . 

0) Details of all special connections, ~embhes 
and expansion joints sha~ be brtven. 

E) Notes on design data shall mclude the name 
of the governing building code, ~alues or 
allowable unit stresses, assumed hve loads, 
including wind loads, earthquake load, and 
soil bearing pressures. . . . 

3) Mechanical Drawings. The drawings Wl~h specifi­
cations shall show the complete heatmg, cool­
ing and ventilation systems; plumbing, drainage, 
stc+nd pipe, and sprinkler syste~s .. 
AJ Heating, Cooling and Ventilation. 

i) Any radiators, coils and ~~m heated 
equipment, such as stenhzers. 

ii) Heating and steam mains and branches 
with pipe sizes. . 

iii) Diagram of heating and steam m;ers 
with pipe sizes. 
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iv) Sizes, types and heating surfaces of 
boil t>n;, furnaces, with stokers and .oil 
burner::;, if any. 

v) Pumps, tanks, boiler breeching and 
piping and l>oile1· room accessories. 

vi) Air conditioning systems with required 
~1uipment, water and ref1igerant pip­
ing, and ducLs. 

vii) Supply and exhaust ventilating sys­
tems with connections and piping. 

viii) Air quantities for all room supply and 
exhaust ventilating duct openings. 

B) Plumbing, D1-ainage and Stand Pipe Sys­
tem::;. 
i) Size and elevation of: street sewer, 

house sewer, house drains, street 
water main and water ::;ervice into 
the building. 

ii) Location and size of soil, waste, and 
vent stacks with connections to house 
drains, cleanouts, fixtures and equip­
ment. 

iii) Size and location of hot, cold and cir­
culating mains, branches, and risers 
from the service entrance, and tanks. 

iv) Riser diagram of all plumbing stacks 
with vents, water risers and fixture 
connections. 

v) Any gas, oxygen and similar piped 
systems. 

vi) Any standpipe and sprinkler systems. 
vii) All fixtures and equipment that re­

quire water and drain connections. 
4} Electrical Drawings. Drawin~ shall show all 

elect~cal wiri~g, outlets, and equipment which 
require electrical connections. 
A) Electrical service entrance with switches 

and feeders to the public service feeders 
characteristics of the light and power cur~ 
rent, transformers anci their connections if 
located in the building. 

' 
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B) Location of main switchboard, power panels, 
light panels and equipment. ~'eeder and 
conduit sizes shall be shown with schedule 
of feeder breakers or switches. 

C) Light outlets, receptacles, switches, power 
outlets, and circuits. 

D) Telephone layout showing service entrmcc, 
telephone switchboard, strip boxes, tele­
phone outlets and branch conduits as ap­
proved by the telephone compa~y. Where 
public telephones are used for inter-com­
munication, provide separate room and con­
duits for racks and automatic switching 
equipment as required by the telephone 
company. 

E ) Fire alarm system with stations, s ignal de­
vices, control board and wiring diagrams. 

F) E mergency electrical system with outlets, 
transfer switch, source of supply, feeders, 
and circuits a.s required by the approved 
program as required under the electrical 
part of these Standards. . 

(Source: Amended at 6 Ill. Reg. 6220, eff ect1ve May 
17, 1982) 

Section 205.1340 Minor Alterations and Remodeling 
Changes 

Minor alterations and re modeling changes which do not 
affect the structural integrity of the building, or change 
functional operation, or which do not affect safety, need 
not be submitted for prior approval. 

(Source: Amended at 6 Ill. Reg. 6220, effective May 
17, 1982) 

Section 205!1350 Adminis tration Department and Public 
Areas 

Administration Department and Public Areas are facilities 
to be provided when indicated by the approved program. 

a) The entrance shall be sheltered from the weather, 
located by grade level and must be a~le to ~ccom· 
modate wheelchairs and stretchers, 1f apphcable. 
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b) The lobby shall include, if indicated by the approved 
program for the facility, the following: 
1) wheelchair and cart storage 
2) reception and information counter 
3) waiting area 
4) public toilets 
5) public telephones 
6) drinking fountain 

c) Interview spaces for private interviews relating to 
social services, credit, and admissions shall be pro· 
vided. 

d) Adequate office space for recorrls, business, meet­
ing, and staff shall be provided. 

e) A multipurpose room for conferences, and health 
education purposes including provisions for show­
ing visual aids shall be provided if required by the 
program. 

0 Storage spaces shall be provided for: 
1) office supplies 
2) sterile supplies , medical/surgical supplies and 

equipment 
3) pharmaceutical supplies 
4) housekeeping supplies and equipment 

(Source: Amended at 6 Ill. Reg. 6220, effective May 
17, 1982) 

Section 205.1360 Clinical Facilities 
a) Examination room(s) 

1) Each examination room(s) shall have a minimum 
clear floor area of 80 square feet, and a mini­
mum dimension of 8 feet, excluding such spaces 
as vestibule, toilet, closet, and work counter 
(whether fixed or movable). Arrangements shall 
permit at least 2'-6" clearance at each side and 
at both ends of the examination table. 

2) A lavatory or sink equipped for handwashing 
with knee or foot control shall be provided. 

3) A counter or shelf space for writing shall be 
provided. 

' 
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b) Procedure room(s) 
1) Provide at least one procedure room with a 

minimum clear area of 250 squar·e feet and a 
minimum dimension of 14 feet , exclusive of 
fixed and movable cabinets and shelves. Any 
other procedure rooms shall not be less than 
120 square feet with a minimum dimension of 
10 feet. 

2) Provide a communication system connecting 
with the control station. 

3) Provide special features such as x-ray film illu­
minators, and storage space as required by the 
program. 

c) Recovery room(s) 
1) Room(s) for post-anesthesia recovery for surgi· 

cal patients shall be provided. 
2) Recovery room(s) shall contain a minimum of 

100 square feet of usable floor space for single 
bed occupancy and at least 80 square feet per 
bed for multiple bed occupancy, so arranged 
that there will be at least 3 feet between beds 
and 4 feet of clear space at the foot of each 
bed. 

3) This room(s) shall contain a drug distribution 
station, handwashing facility, charting facilities, 
nurses' station, and storage space for supplies 
and equipment. · 

4) Provide a toilet which is accessible to the re· 
covery room, without having t.o leave the recov­
ery room to reach it. The water closet shall be 
equipped with a gray diverter valve. 

5) A separate supervised room may be provided 
for use by patients who are able to leave the 
recovery (post-anesthesia) room but need addi­
tional time for all vital signs to be stabilized 
to the point where the patient may leave the 
facility. This room shall be equipped with re­
clining or lounge type chairs for patients and 
shall contain a minimum of 50 square feet of 
usable floor space for each patient to be accom­
modated at any one time. 
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6) These recovei·y 
sired. rooms may be combined, if de-

7) Provide a minim f fi 
lounge chairs for ~:ho ou~ recov(!ry beds or 
one of the fi proce ure room. At least 
three . our must be a bed, and the other 

(Source: Ame~~ ~~ ~HJrigeRchair~ or beds. 
17, 1982) · eg. 6220, effective May 

Section 205.1370 Support Service Are . 
a) A co~trol station shall be 1 • • as . 

su:veillance of all tr-.ilfic wh ~~atcd to pemut visual 
suite. JC enters the operating 

b) Provide sterilizing f. Tt C . 
clave(s) convenientl;c;C:Ci~~) ;ith high speed auto­
rooms. Approved alternate r .~~rve all procedure 
for replacement of ste ·1 .P ov1s1ons may be made 
gery. n e instruments during sur-

e) A drug distribution station h· II . 
~to rage and preparation of 8 d~ . ~e provided for 
istered to patients. me icat1on to be admin-

d) Scrub stations with kne f; 
faucets shall be provide~ ~~a:o~ or elbow actuated 
pro~dure rooms. Scrub f; T . t e entrances to the 
to minimize splatter on n::1 ~ties shall be arranged 
carts. r Y personnel or supply 

e) A soiled workroom for th I . 
gjcal suite staff shall be p~ e~~~ive use C?f the sur­
room shall contain a w ov1 . The. soiled work­
for handwashing waste ork counter, sink equipped 

' · recepta<:le d tin ~cle. This room may be d fi • an . en recep-
s1a equipment. use or cleanmg anesthe-

0 Fluid waste disposal f; Tf 
ly located with res ac1 I ies shall be convenient. 
rooms. pect to the general procedure 

g) 

1) A clean workroom or a 1 required when clean mate e_a~ supply room is 
within the surgical s uite er.1a s are assembled 
workroom shall conta· .pnor to use. A clean 
equipped for handwasti'ilnga wodrk counter, sink 

• an space for clean 

' 
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and sterile supplies. A clean supply room shall 
be provided when the narrative pr?gr~m ~e­
fines a system for the sto~age a~d chstr1but10n 
of clean and sterile supphes which would not 
require the use of a clean workroom. 

2) An autoclave shall be incorporated into the 
clean workroom. . 

h) Anesthesia storage facilities shall be provided. 
Flammable anesthetics are prohibited. 

i) Medical gas supply storage wi~h space for reserve 
nitrous oxide and oxygen cylmders shall be pro-
vided, with all tanks properly secured: _ 

j) Storage area for equipment. and supplies used m 
surgical suite shall be provided. . 

k) Staff and personnel facilities shall ~ provid~~ for 
male and female personnel (orderhes, techmci~ns, 
nurses, and doctors) working within the sur~cal 
suite. The areas shall contain loun~e, lockers, toilets, 
lavatories equipped for handwashmg, and space for 
changing clothing. These areas shall be arranged to 
provide a one-way traf~c pattern s~ that pers~n­
nel entering from outside the surgical suite ~an 
change, gown, and move directly into _the surgical 
suite. Space for removal of scrub suits and. f~t 
covers shall be designed so that personnel usmg it 
will avoid physical contact with clean personnel. 

1) Provide change areas where patients c~n c~ange 
from street clothing into hospital ~wns m ~nvacy, 
and be prepared for surgery. This sh~ll mclude 
lockers, toilets, clothing change or gowrun~ ai:eacs), 
and space for the administration of med~cat1o~s. 

m) Stretcher storage area shall be out of direct hne 
of traffic. 

n) Janitor's closet containing a floor receptor. or ser-
vice sink, and storage space for ho~sekeepmg. suri· 
plies and equipment shall be provided exclusive Y 
for the surgical suite. . 

(Source: Amended at 6 lll. Reg. 6220, effective May 
17, 1982) 
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Section 205.1380 Diagnostic f<'acilities 
If_ th.e pre-adf!l!ssion evaluation tests are to be performed 
Wl~hin the .fac1hty,_ the .foll~wing services shall be provided. 

a) Ra~ograµh1c swte, if provided, shall <."Ontain the fol­
lowing: 
l) film processing area 
2) viewing and administration area 
3) film storage facilities 
4) toilet ro~m with handwashing facilities, direct­

ly access1~Je from each fluoroscopy room with­
out entenng the general corridor area. 

5) dressing area with convenient. access to toiJets. 
b) Laboratory suite shall contain the foUowing mini­

mum faciJities: 
I) Laboratory work counter with sink and vacuum 

and electric services. ' 
2) Lava~ory or counter sink equipped for hand­

washmg. 
3) Storage cabinet or cJoset. 
4) Specimen collection facilities equipped with a 

toilet and lavatory. 
5) Blood collection facilities shall have space for 

a chair and work counter. 
(Source: Amended at 6 111. Reg. 6220 effective May 
17, 1982) I 

Section 205.1390 Other Building Services 
a) Engineering service and equipment areas shall have 

sufficient space for equipment rooms for boilers fur­
naces, mechanical equipment, and electrical equip­
ment. 

b) W~te processing services shall be provided for the 
~mtary sto~age and disposal of waste by incinera­
~10n,. mecharucal destruction, compaction, container­
~t1on, removal, or by a combination of these tech­
niques. 

c) Storage room~ for building maintenance supplies 
and. yard equipment shall be provided. 

d) Janitor's cJosets shall be provided with a floor re­
ceptor or service sink. 

(Source: Amended at 6 Ill. Reg. 6220, effective May 
17, 1982) 

___________ j __________ _ 

' 
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Section 205.1400 Details and Finishes 
a) Minimum public corridor width shall be 5'·0", ex­

cept those corridors where patients are transported 
in stretchers or carts shall be 8'-0". 

b) The facility or section shall have at least two exits 
remote from each other. Other details relating to 
exits and fire safety shall be in accorclance with 
Section 13 (Business Occupancy) of the lalt!St edi­
tion of NFPA Standard 101 and the requiremenL-. 
outlined herein. These Standards govern where c.Jif· 
ferent from the code. 

c) Items such as drinking fountains, telephone booths, 
vending machines, and portable equipment shall be 
located so as not to restrict corridor traffic or reduce 
the corridor width below the required minimum. 

d) All doors to toilets which may be used by patients 
shall be equipped with hardware which will permit 
access in any emergency. . 

e} The minimum width of doors for patient access to 
examination and treatment rooms shall be 3'-0". 

f) The minimum width of doors to rooms needing ac­
cess for stretchers (procedure rooms, recovery) shall 
be 3 '-8". 

g) Doors on all openings between corridors and rooms 
or spaces subject to occupancy, except elevator 
doors, shall be swing type. 

h) Doors, except doors to spaces such as small clo~ts 
which are not subject to occupancy, shall not swmg 
into corridors in a manner that might obstruct traf­
fic flow or reduce the required corridor width. 

i) Doors, sidelights, borrowed lights, ~d .wind~ws in 
which the glazing extends down to. '!l~hin 18 i~ches 
of the noor (thereby creating poss1b1lity of acciden­
tal breakage by pedestrian traffic) s~all be. glazed 
with safety glass, wire glass, or plastic glazmg ma­
terial that will resist breaking and will not create 
dangerous cutting edges when broken in accorda!1ce 
with the State of Illinois Safety Glazing Matenals 
Act (Ill. Rev . Stat. 1981, ch. llPh, par. 3101 et 
seq.). Similar materials shall be used in wall open­
ings unless required otherwise for fire safety. 
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j) Thresho~ds and expansion joint covers shall be made 
flush w1t.h the floor surface to facilitate use of 
wheelchairs and carts. 

k) Air dryers, or paper towel dispensers and waste 
receptacles shall be provided at all handwashing 
fixtures. 

I) Where .labeled fire .doors are required, lhese shall 
be certi!'ietl by an independent testing laboratory 
as ~eetmg t he con.struct~on requin~ments equal to 
t~o~e for fi;e door.:; m National Fire Protection Asso­
c1at1on (NF PA) Standard 80. Reft~rence to a labeled 
fire door shall be construed to include labeled fl-.une 
and hardware. 

m) Radiation p~otection. requirements of X-ray and 
ga~ma ray mstallatwns shall conform to the re­
quirements of t~e Department of Nuclear Safety 
Rules for Protection Ag-ctinst Radiation (3'.2 Ill. Adm. 
Code, Subchapter b) and should follow guidelines 
of NCRP reports #33 dated February 1968 and #49 
da~ September 1976. Provisions shall be ~ade for 
testmg and completed installation before use and 
all defects must be corrected before use. ' 

n) The ~imum ce~ling height shall be 8'-0", with the 
following exceptions: 
I) Boiler rooms, if provided, shall have ceiling 

cle.arance not less than 2'-6" above the main 
bo1l~r head~r and connecting piping. 

2) Radiographic ~d other rooms containing ceiling­
m?~ted equipment and including those with 
cei.ling-molll!ted surgical light fixtures shaJI have 
height reqwred to accommodate the equipment 
and/or fixture. 

3) Ceilings in corridors, storage rooms toilet rooms 
and other minor rooms may he ~ot less th~ 
7'-8". 

4) Suspended tracks, rails, and pipes located in 
path of normal traffic shall be not Jess than 6'-
8" above the floor. 

o) Flammable Anesthetics are prohibited. 

' 

~------------....... J ..... ______________________ ~~~., 
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p) Cubicle curtains and draperies shall be noncombusti­
ble or rendered flame retardant and shaJI pass both 
the large and small scale tests of N FP A Standard 
701. 

q) Interior finish of walls and ceilings of all exit ways, 
storage rooms, and areas of unusual fire hazard 
shall have a flame spread rating of not more than 
25. 

r) Floor finish materials shall have a flame spread 
rating of not more than 75. If a separate underlay­
ment is used with any floor finish material, the 
name spread test assembly shall include the under­
layment. 

s) All interior finish materials shall have smoke de­
veloped rating of 450 or less. The use of materials 
lrnown to produce large amounts of toxic gases shall 
be avoided. 

t) Floor materials shall be easily cleanable and have 
wear resistance appropriate for the location involved. 
1) In all areas frequently subject to wet cleaning 

methods, floor materials shall not be physical· 
ly affected by germicidal and cleaning solutions. 

2) Floors that are subject to traffic while wet, 
shall have a nonslip surf ace. 

u) Wall finishes shall be washable and in the immedi­
ate area of plumbing fixtures, shall be smooth and 
moisture resistant. 

v) Floor and wall penetrations by pipes, ducts, and 
conduits shall be tightly sealed to minimize entry 
of rodents and insects. Joints of structural elements 
shall be similarly sealed. 

w) Ceilings shall be cleanable and those in sensitive 
areas such as surgical rooms shall be readily wash­
able an<! without crevices that can retain dirt par­
ticles. These sensitive areas shall have a finished 
ceiling, covering all overhead ductwork and piping. 

x) Finished ceilings may be omitted in mechanical and 
equipment spaces, shops, generaJ storage areas, and 
similar spaces, unless required for fire-resistive pur­
poses. 
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y) Acoustical ceilings are recommended in corridors, 
multipurpose rooms, and waiting areas. 

(Source: Amended at 6 111. Reg. ()220, effective May 
17, 1982) 

Section 205.1410 Construction, Including Fire-Resistive 
Requirements 

a) Buildings shall be of the following heights and con­
struction types with automatic extinguishment sys­
tem identified in the table below: 

Construction 
Stories 

Type 2 3 Over3 

2-hour f'ire Resistive x x x x 
I-hour Protected Noncombustible x x x 
Noncombustible x x 
Heavy Timbt!r x x• 
1-hour Protected Ordinary x x• 
1-hour Protected Wood Fr.une x• 
Ordinary x• 

Key: 
X = Permitted types of construction. 
* = Building requires automatic extinguish­

ment protection except in procedure 
rooms. Smoke detectorn must be installed 
in procedure rooms and all rooms not 
normally occupied Uanitor's closet, stor· 
age, locker rooms, etc.). 

b) Walls enclosing stairways, elevator shafts, chutes, 
and other vertical shafts, boiler rooms, and storage 
rooms (containing combu:::;tible materials) shall be of 
not less than one-hour fire resistive construction, 
except in buildings over 3 stories in height, where 
2 hour enclosure is required. 

c) Building insulation materials, unless sealed on all 
sides and edges, shall have a flame spread rating 

' 
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of 25 or less and a smoke developed rating of 450 
or less when tested in accordance with NFPA Stan­
dard 258. 

d) Elevators and Dumbwaiters 
1) All ambulatory surgical treatment centers lo­

cated above the first floor of the building shall 
have an electric or electrohydraulic elevator. 

2) Inspections and tests shall be made, a1~d writ­
ten certification be furnished, that the m::;talla­
tion meets the requirements of all applicable 
safety . regulations and codes. . 

(Source: Amended at 6 Jll. Reg. 6220, effective May 
17, 1982) 

SUBPART J: MECHANICAL 

Section 205.1510 General 
a) Mechanical systems shall be tested, balanced, and 

operated to demonstrate that the installation and 
performance of these systems conform to the require­
ments of these Standards. 

b) Upon completion of the contract, the owner shall 
be provided with a complete set of_ manW:acturer's 
operatin~, maintenance al'_ld pr~vent1ve mamtenance 
instructions, and parts hst with numbers and de­
scription for each piece . of ~quipm~nt .. The owner 
shall also be provided with mstruct10!1 m the oper­
ational use of the systems and eqmpment as re­
quired. 

(Source: Amended at 6 Ill. Reg. 6220, ·effective May 
17, .1982) 

Section 205.1520 Thermal and Acoustical Insulation 
a) Insulation shall be provided for the following with-

in the bµilding: 
l) Boilers, smoke breeching and stacks. . . 
2) Steam supply and condensate return p1pmg. 
3) Hot water piping above 180° F and all hot 

water heaters. 
4) Hot water piping above 125° F which is exposed 

to contact by patients. 
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5) Chilled watc1·. refrig-eranl, other prncess piping 
and equipment operating with fluid tempera­
tures below ambient dew point. 

6) Water supply and drainage piping with fluid 
temperatures below ambient dew point. 

7) Air ducts and casin!,rs with outside surface tem­
perc:ltures below ambient dew point. 

8) Other piping, ducts, and equipment necessary 
to maintain the efficiency of the system. 

h) Insulation may be omitted from hot water and 
steam conden::;ate piping not subject to contact by 
patient:; when such insulation is unnecessary for 
preventing excessive system heal loss or excessive 
heat gain in the surrounding space. 

c) Insulation on cold surfaces shall include an exterior 
vapor barrier. 

d) Insulation, including finishes and adhesives on ex­
terior swfaces of ducts, pipes, and equipmeut, shall 
have a flame spread rating of 25 or less and a smoke 
developed rating of 450 or less as determined by 
an independent testing laboratory in accordance 
with NFPA 255. Exception: Duct, pipe, and equip­
ment coverings shall not be required to meet these 
requirements where they are located entirely out­
side the building, or do not µenetrc:lte a wall or roof 
or do not create an exposure hazard. 

e) Linings in air ducts and equipment shall meet the 
Erosion Test Method described in UL Pub. No. 181. 
These linings, including coatings and adhesives, and 
insulation on exterior surfaces of pipe:, and ducts 
in building spaces used as air supply plenums, shall 
have a flame spread rating of 25 or less and a smoke 
developed rating of 450 or less as determined by 
an independent testing laboratory in accordance 
with NFPA 255. 

0 Duct linings shall not be used in systems supply­
ing procedure and recovery rooms unless terminal 
filters of at least 90 percent efficiency are installed 
downstream of the linings. 

(Source: Amended at 6 Ill. Reg. 6220, effective May 
17, 1982) 
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Section 205.1530 Steam and Hot Water Systems 
a) Boilers and/or hot water heaters shall have the 

capacity, based upon the net ratings published by 
the Hydronics Institute, to supply the normal re· 
quirements of all the systems and equipment. 

b) Supply and return mains and risers of space heating 
and process steam systems shall be valved to isolate 
the various sections of each system. Each piece of 
equipment shall be valved at the supply and return 
ends. · 

(Source: Amended at 6 Ill . Reg. 6220, effective May 
17, 1982) 

Section 205.1540 Air Conditioning, Heating and Ventilat­
ing Systems 

a) The systems shall be designed to provide the com­
fort temperatures and humidities as recommended 
by ASHRAE Standards. 

b) Air handling systems shall conform to "Installation 
of Air Conditioning and Ventilating Systems," NFP A 
90A-1976. 

c) For spaces not exceeding 25,000 cubic feet in volume, 
heating, air conditioning, and ventilating systems 
shall conform to " Standard for the Installation of 
Wann Air Heating and Air Conditioning Systems, 
NFPA 90-B, 1973, except return ducts shall be con­
structed of materials equal to that specified for suir 
ply ducts, Chap. 2, paragraph 1.1., Duct Materials. 

d) Outdoor air intakes shall be located as far as prac­
tical but not less than 15 Ceet Crom exhaust outlets 
of ventilation systems, combustion equipment stacks, 
medical-surgical vacuum systems, plumbing vent 
stacks or from areas which may collect vehicular 
exhaust a,nd other noxious fumes. 

e) All ventilation air outlets and inlets shall conform 
to NFPA 90A-Chapter 2, paragraph 3.2. Location 
of Outlets and Inlets. 

O The ventilation systems shall be designed and hal· 
anced to provide the ventilation and pressure rela­
tionships as shown in Table A. 
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g) The ventilation air supplied to the procedure rooms 
shall be delivered at or near the ceiling of the area 
served, and all exhaust or return air from the area 
shall be removed near the floor level. At least two 
exhaust outlets shall be used in each procedure 
room. 

h) All central ventilation or air conditioning systems 
shall he equipped with filters having efficiencies not 
less than those specified in the following table: 

FILTER Ef'r'ICIENCIES POR CENTRAL VENTILATION 
AND AIR CONDITIONING t-)YSTEMS IN 

AMBULATORY SURGICAL TREATMENT FACILITIES 

Area Designation. 
Procedure and 
Recovery Rooms 
All Other Areas 

Minimum 
Number of 
Filter Bed:; 

2 
1 

Filter 
Efficiencies 
(Percent) 

Filter Bed Filter Bed 
No. 1 No. 2 

25 90 
25 

i) All filter efficiencies shall be average atmospheric 
dust spot efficiencies tested in accordance with the 
American Society of Refrigeration and Heating, Air 
Conditioning Engineers (ASH RAE) Standards 52-68. 

j) For systems serving procedure and recovery rooms, 
filter bed No. 1 shall be located upstream of the 
conditioning equipment and filter bed No. 2 shall 
be located downstream of the supply fan and condi­
tioning equipment including humidifiers. 

k) Filter frames shall be durable and shall provide an 
airtight fit with the enclosing duct work. All joint:; 
between filte r segments and enclosing duct work 
shall be gasketed or sealed to provide a positive 
seal against air leakage. 

l) A manometei· shall be installed across each filter 
bed serving procedure and recovery rooms. 

! I 
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m) Fire and smoke dampers shall be con~tructed lo­
cated and installed in accordance with the req~ire­
ments of NFP A 90A. 

n) All systems, regardless of size, which serve more 
than one smoke or fire zone, shall be equipped with 
smoke detectors to shut down fans automatically as 
specified in paragTaph 4-3.l of NFPA 90A. 

o) The ventilation system for anesthesia stordge rooms 
shall conf onn to the requirements of "Standard fo r 
lnha~ation ~nesthet~cs" NFPA 56A, including the 
gr~v1ty option ventilation system. 

p) Boiler rooms shall be provided with sufficient out­
door .ai~ to maintain combustion rates of equipment 
and hrrut temperatures in working stations to 970 F 
Effective Temperature as defined by ASH RAE Hand­
book of Fundamentals. 

q) Roo~s containfog heat-producing equipment, such 
as boiler rooms and heater rooms shall be insulated 
and ventilated to prevent any fl~or surf ace above 
from exceeding a temperature of 1000 F. 

(Source: Amended at 6 Ill. Reg. 6220 effective May 
17, 1982) , 

SUBPART K: PLUMBING AND OTHER 
PIPING SYSTEMS 

Section 205.1610 General 
All p1umbing systems shall be designed and installed in 
~ccordance with the requirements of the Illinois Plumb­
ing Code (77 UL Adm. Code 890). 

(Source: Amended at 6 Ill. Reg. 6220 effective May 
17, 1982) ' 

Section 205.1620 Plumbing Fixtures . 
a) Plumbing fixtures shall be of nonabsorptive acid­

resistant materials. 
b) The water supply spout, for lavatories and sinks 

required for filling pitchers, for medical and nurs­
i~g staff handwashing, shall be mounted so that its 
disch~ge point is a minimum perpendicular distance 
of 5 mches above the rim of the fixture. 

• 
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c) All fixtures for use by medical and nursing staff 
shall be trimmed with valves which can~ operated 
without t he use of hands. 
I) When blade handle:;> are used for this purpose, 

the blade handles l::ihall not exceed 41h inches 
in length. 

2) The scrub :3inks for surgery shall be trimmed 
with valves which are aseptically operated (i.e., 
knee or foot or elbow actualed) without the use 
of hands. Wrist blade handles are not acceptable. 

(Source: Amended at fi Ill . Reg. m~20, effective May 
17, 1982) 

Section 205.1630 Water System 
a) Water systems shall be designed to supply water 

at sufficient pressure to operate all fixtures and 
equipment during maximum demand periods. 

b) Each water service main, branch main, riser , and 
branch to a group of fixtures shall be valved. Stop 
valves shall be provided at each fixture. 

c) Approved backflow prevente~ or vacuum bre~kers 
shall be installed on hose bibbs, laboratory smks, 
janitors' sinks, and on ;lll other fixtures to which 
hoses or tubing are, or can be attached. 

d) Water distribution systems shall be arranged to 
provide hot water at each hot water outlet at all 
times. 

(Source: Amended at 6 Ill. Reg. 6220, effective May 
17, 1982) 

Section 205.1640 Drainage Systems 
a) Building sewers shall discharge into a community 

sewage system. 
b) Where a community sewage system is not available, 

sewage and liquid wa1stes shall be collected, treated 
and disposed of in a private treatment system which 
must conform to local and State regulations. 

(Source: Amended at 6 Ill . Reg. 6220, effective May 
17, 1982) 
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Section 205.1650 Identification 
All piping for, heating, ventilating and air conditioning, 
and service water systems shall be coded and marked for 
easy identification. 

(Source: Amended at 6 111. Reg. 6220, effective May 
17, 1982) 

SUBPART L: ELECTRICAL 

Section 205.1710 General 
a) All material including equipment, conductor:::;, con­

trols, and signaling devices shall be installed to pro­
vide a complete electrical system with the necessary 
characteristics and capacity to supply the required 
electrical facilities. All materials shall be listed as 
complying with available standards of Underwriters' 
Laboratories, Inc., or other similarly established 
standards. 

b) All electrical installations and systems shall be 
tested to show that the equipment is installed and 
operates as required. A written record of perform­
ance tests on special electrical systems and equip­
ment shall be supplied to the owner. Such tests 
shall show compliance with the governing codes and 
shall include grounding continuity and alarm sys­
tems. 

(Source: Amended at 6 Ill. Reg. 6220, effective May 
17, 1982) 

Section 205.1720 Switchboards and Power Panels 
Circuit breakers or fusible switches that provide discon­
necting means and overcurrent protection for conductors 
connected to switchboards and panelboards shall be en­
closed or f1arded to provide a dead-front type of as­
sembly. 

a) The main switchboard shall be located in a separate 
enclosure accessible only to authorized persons. 

b) The switchboards shall be convenient for use, readi­
ly accessible for maintenance, clear of traffic lanes, 
and in a dry ventilated space free of corrosive fume::; 
or gases. 
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c) Overload protection devices ::;hall be suitable for 
operating properly in the ambient temperature con­
ditions. 

(Source: Amended at 6 Ill. Reg. 6220, effective May 
17, 1982) 

Section 205.17:30 Panelboard::; 
Panelboards :ser ving lighting ancl appl~anc~ circuits shall 
be locate<l on the same floor as the ci rcuit::; they serve. 
This requirement does not apply to any emergency sys-
tem circuits. . 

(Source: Amended al 6 Ill. Reg. G220, effective May 
17, 1982) 

Section 205.1740 Lighting . . 
a) All spaces occupied by people, machinery, and equip­

ment within buildings, approache::; to the buildin~, 
and parking lots shall have lighting. 

b) A portable or fixed ~XaJ?1ination light shall be pro· 
vided in each exammat1on and treatment room. 

c) Procedure rooms shall have general lighting, i~ ad­
dition to local lighting provided by ade9ua~e hgh~­
ing units at the procedure tables. Ec;tch hghtmg umt 
at the tables except for portable units, shall be con-, . . 
nected to an independent circuit. . 

(Source: Amended at 6 Ill . Reg. 6220, effective May 
17, 1982) 

Section 205.1750 Receptacles (Convenience Out~ets) 
a) Duplex grounding type recep~cles shall .t>.e installed 

in all areas or rooms in sufficient quant1t1es for the 
tasks to be performed. 

b) A minimum of one duplex receptacle for each waJI 
shall be installed in each work area or room, other 
than storage or locker rooms. 

c) A minimum of two duplex ~ecef!tacles shall be l~cated 
_convenient to each exammat1on a~d work table. 

d) Duplex receptacles for cleaning t:qu1pment and gen­
eral use shall be installed approximately 50'0" ~part. 
in all corridors and within 25'0" of ends of c?mdor.:;. 

(Source: Amt!ntled at G Ill . Reg. 6220, effective May 
17, 1982) 
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Section 205.1760 Grounding 
In areas used for patient care or treatment, all recept.acles 
operating at over 100 volts, shall be grounded by an in­
sulated copper conductor, sized in accordance with Table 
250-95 of the 1975 National Electrical Code, and installed 
with the branch conductors supplying these receptacles. 

(Source: Amended at 6 Ill. Reg. 6220, effective May 
17, 1982) 

Standard 205.1770 Equipment Installation in Special Areas 
a) X-ray Installations. Fixed and mobile X-ray equip­

ment installations, if installed, shall conform lo Ar­
t icle 660 of NFPA Standards 70, 1975 Edition. 

b) Installation in non-flammable anesthetizing locations 
of all electrical equipment and devices, receptacles, 
and wiring shaU comply with NFPA Standard 70, 
1975 Edition. Exception: Isolated electrical systems 
are not required. 

(Source: Amended at 6 Ill. Reg. 6220, effective May 
17, 1982) 

Section 205.1780 Emergency Electric Service 
a} An emergency source of electricity shall be pro­

vided and connected to certain circuits for lighting 
to provide electricity during an interruption of the 
normal electric supply. 

b) The source of this emergency electric service shall 
be a generator set, storage batteries or unit equip­
ment as described in Art. 700-6 NFP A Standard 70. 

c) Emergency electric service shall be provided to the 
foUowing: 
1} Illumination of means of egress as required in 

NFPA Standard 101. 
2) Illumination for exit signs anti exit directional 

signs as required in NFPA Standard 101. 
3) A,larm systems including fire alarms activated 

at manual stations, water flow alarm devices of 
sprinkler· system if electrically operated, fire 
and smoke detecting systems, and alarms re­
quired for nonflammable medical gas systems 
if installed. 
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-!) Gener:a~ i~luminatiun and sdeclcd recc11tac\e:; in 
the v1cm1ty of the gtmeralor St'l, if installed. 

5) Illumination in procedure and recuvcry room. 
6) If 110 volt equipment will be ul ilized to main­

tain heat1. action, breathing, to cQntrol bleeding 
or other essential functionti, receptacles con­
nected to emergency power sources shal\ be in­
::;talled. 

(Source: Amended at 6 lll. Reg. 6220, effective May 
17, 1982) 

Section 205.1790 .F'ire Al~rm System. 
A manually opemted electncally su1~~rv1sed fire alarm sys-
tem shall be installed in each facility. . 

(Source: Amended at 6 Ill. Reg. 6220, effective May 
17, 198'~) 
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Section 205. TABLE A General Pressure Relationships and Ven­
tilation Rates of Ambulatory Surgery Area 

Pressure 
Relation­

ship 
Within 
Area 

Room Units 
Designation 

to Adjacent 
Areas 

Procedure Room + 
Examination Room 0 
Recovery Room + 
Medication Area + 
X-Ray Room 0 
Soiled Workroom 
or Soiled Holding 

Clean Workroom 
or Clean Holding 

Darkroom 
+ 

Toilet Room 
Janitors' Closet 
Sterilizer Equip. 

Rm. 
Linen and Trash 
Rm. 

Laboratory 
Soiled Linen 
Stor.&ge 

Clean Linen 
Storage -t 

Anesthesia Storage 0 
Central Services Area 
Soiled Area 
Clean Area + 

Equipment Storage 0 

+ = Positive 
= Negative 

0 = Equal 
(Source: Amended at 
1982) 

6 

Minimum 
Total Air 

Changes per 
Hour 

Supplied 
to Room 

15 
6 
6 
4 
6 

10 

4 
10 
10 
10 

10 

l -
6 

10 

2 
8 

6 
4 
2 

rn. Reg. 

All Air 
Exhausted 

Directly 
lo 

Out•loors 

Optional 
Optional 
Optional 
Optional 
Optional 

Yes 

Optional 
Yes 
Yes 
Yes 

Yes 

Yes 
Optional 

Yes 

Optional 
Yes 

Yes 
Optional 
Optional 

6220, effective 

Recircu­
lated 

No 
Optional 
Optional 
Optional 
Optional 

No 

Optional 
No 
No 
No 

No 

No 
Optional 

No 

Optional 
No 

No 
Optional 
Optional 
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