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JUDGE DAVID H. SOlJTE-
' ERE DOES HE STAND~ 

A Preliminary Review of his Judicial Record 
President Bush's nominee for the Supreme Court. 

David H. Souter, has been called a "mvsterv man" 
and a "blank •late."' It is likelY that he. was' chosen 
precisely because he has not ":ritten or spoken out 
on the most cuntroversial i>•ue; before the Court. 

\'\ 'itb this preliminary report. we hope to fill in 
some of the blanks. As :\ew Hampshire's Attomev 
General and as thcn·Go,·emor John Sununu's 
choice for the State Supreme Court- where he 
sen ·ed from 1983-1989 and wrote 221 opinion,;­
Jud!!e Souter does have a record. 

Supreme Court Watch examined Judge Souter's 
:\ew Hampshire Supreme Court record in the 
follo"ing areas: 

0 .4.bortion 
o Criminal Procedure 
o Due Proeess and Equal Protection 
o Freedom of the Press 
° Freedom of S~h 
Judge Souter"s role as Attomey General in 

prosecuting protei'ters of the Seabrook nuclear 
power plant and in supporting the Governor's 
proclamation to fly flags on public buildings at 
half mast on Good Friday is also examined. 

Supreme Court Watch raises a number of 
concems about the prospect of Judge Souter sitting 

"TO DESERVE A 
SEATON THE 
SUPREME 
COURT, JUDGE 
SOUTER MUST 
BE ABLE TO 
DEMONSTRATE 
TO THE SENATE 

AND THE AMERICAN 
PEOPLE A LIFELONG 
COMMITMENT TO 
EQUAL JUSTICE AND 
THE BILL OF RIGHTS." 

on the Supreme 
Court. He is 
described by his 
supporters as a 
"strict construc­
tionist;· a well· 
known euphe­
mism for a deep! y 
consen•ative jurist. 
His decisions 
generally support 
this conclusion 
and indicate that 

he very narrowly construes constitutional prote~~ 
tions of individual rights. 

There is also grave concern about what we don't 
know. Most major Supreme Court decisions last 
tem1 were decided by a 5-4 vote. Before Judge 
Souter is given a life tenn on the Supreme Court 
and the chance to tip tbc balance of power on the 
current Court, the American people have the right 
to know Judge Souter's view of the Constitution, 
the function of the Supreme Court in protecting 
fund.amental constitutional rights, and where he 
stands on \ita] constitutional questions central to 
American life. 

The President and supporters of Judge Souter are 
staking out a position which suggests that the Seu­
ate does not have the right to question the nominee 
about these and other specific issues. We disa!,'!'Ce. 

The Senate has co-equal constitutional respon· 
sibility "ith the President to determine who sits on 
the Supreme Court. Before confirming Judge 
Souter, the Senate must insist that he provide the 
amwers to these fundame~tal questions. ; 

To deserve a seat on the Supreme Court. Judge 
Souter must be able to demonstrate to the Senate 
and the America!! people a lifelong commitment to 
equal justice· and the Bill of Rights. 

ABORTION 
By CONSTANCE DeMARTINO 
Consronce DeMartino is o legal Intern ot Supreme Court Watch ond o low 
swdent or CUNY Low School 01 Queens College. New York . 

The New Hampshire Supreme Court has never dealt 
directly with the constitutionality of restrictions on a 
woman's right to obtain an abortion . In Judge Souter's only 
state Supreme Court decision on the crucial question of 
abortion, he authored a special concurrence to a majority 
decision, which upheld a wrongful birth claim by the mother 
of a child born with congenital defects as a result of her 
exposure to German measles during pregnancy. Smith v. 
Cole, 513 A. 2d 341 (N .H. 1986). 

Here the mother's physician had failed to test for 
German measles and inform the mother of her exposure 
until the second trimester of her pregnancy. He further 
failed to inform her of genetic testing procedures which 
could detect possible fetal defects. As a consequence, the 
child suffered from heart disease. blindness. motor retarda­
tion and significant hearing impairment. The mother claimed 
that had she been informed of the possible birth defects and 
the availability of genetic testing. she would have considered 
the option of terminating her pregnancy by abortion. The 
court ruled that the physician was guilty of negligence in not 
advising her so that she could make an informed decision 
regarding whether to have the child. The mother was 
awarded substantial damages for the special medical and 
educational needs attributable to her child's impairment. 

Judge Souter's concurrence raised an issue which had not 
been raised by the parties in the case, thus demonstrating his 
special concem with this issue. He said that physicians whose 
" religious or moral principles condemn" abortion should be 
able to avoid malpractice liability by referring their patients 
in a timely manner to other physicians for the test;!lg and 
counselling that could lead them to decide to have an abor­
tion . Judge Souter's raising this issue suggests a particular 
solicitude for physicians who hold anti-abortbn views. His 
result. however. balances the right of the presnant woman 
to be informed with the right of physicians nC>t to perform 
or counsel their patients about medical procedures which 
violate their religious or moral beliefs. 

Judge Souter makes no direct statements in his concur­
rence as to whether or not he agrees with the landmark Roe 
v. Wodedecision which recognized a woman's constitutional 
right to a safe and legal abortion. He describes this right as 
"necessarily permitted" under Roe v. Wade, and goes no fur­
ther in discussing this landmark decision. While this language 
might refer to the obligation of state courts to obey Roe v. 
Wade under the Supremacy Clause of the U.S. Constitu­
tion, it raises questions about whether he would, as a 
Supreme Court Justice. accept the decision in Roe v. Wade as 
constitutionally proper. 

SUPREME 
COURT WATCH 
o proJect of The Not1on Ins mute 

72 Fifth Avenue 
New York. New York 10011 

CRIMINAL PROCEDURE 
By STEVEN FA!.MAN 
Ste_.-en fosmon is o board member of Supreme Court Watch ond on ortorney 
01 Paul, Weiss, Rifl<lnd, Whorton and Gomson. 

Judge Souter's judicial decisions on criminal procedure 
raise serious concerns about his commitment to the protec­
tion of civil rights and civil liberties. 

These must be addressed during the nomination .,recess. 
Supreme Court Watch has not yet had the opportunity to 
comprehensively review Judge Souter's existing record in 
this area. Nevertheless, our preliminary review of dozens 
of opinions authored by Judge Souter suggests that he has 
often taken an extremely narrow view of constitutional 
protections guaranteed to those involved in the criminal 
justice system. In particular. he has written disturbing opin­
ions analyzing Mirando and its progeny. the right to due pro­
cess of law, the right to counsel, the right to a speedy trial. 
and the right to searches based only upon warrants. 

MIRANDA WARNINGS. In Srote v. Coppola, 536 A. 
2d 1236 (N.H. 1987). Judge Souter's majority opinion 
extended several U.S. Supreme Court decisions which limit 
Mirando 's effect on the refusal of a defendant to talk to 
pol!ce prior to arrest and before receipt of Mirando warn­
ings. 

Before his arrest and before getting Mirando warnings. 
the defendant told police ...... if you think I'm going to con­
fess to you, you' re crazy." Judge Souter ruled that this 
statement was not a declaration of the defendant 's right to 
remain silent but was admissible as evidence of a guilty con­
science. This opinion unfairly penalizes a defendant who has 
heard of Mirando warnings before his arrest and. based on 
the Mirando litany, refuses to talk to police. 

In State v. Rathbun, 561 A. 2d 505 (N.H. 1989). Judge 
Souter's majority opinion affirmed a conviction based in 
part on incriminating statements made by the defendant. 
The defendant argued that previous New Hampshire deci­
sions expanding on the Fifth Amendment and state constitu­
tional rights protected by Mirando (and corresponding state 
decisions) should have led to suppression of the statements 
as improperly taken. Judge Souter limited the force of those 
New Hampshire decisions. struggling to diminish them so as 
to allow the defendant's statements to stand as sponta­
neously provided. 

DUE PROCESS. The majority of the New Hampshire 
Supreme Court found a violation of the state constitutional 
guarantee of due process in Stote v. Denney. 536 A. 2d 1242 
(N.H. 1987). and reversed the conviction. The case turned 
on the defendant's refusal to take a blood test for alcohol. 
Judge Souter dissented, claiming that the due process right 
asserted by the defendant and upheld by the majority did not 
exist. 

The majority held that the defendant's refusal to submit 
(continued on next page) 

Bulk Rate 

U.S. Posuge 

PAID 
Raleigh. N .C . 

Permit No. ~~~8 

Senator Orron Hatch 
SR 135 Russell Senate Office Bldg. 
Washington DC 20510 



to a ?lood tt.:.: could not be used against htm unle~ he w2s 

warned that such refusal would be admissible evidence. 
Judge Souter dissented, arguing that no such warning was re­
quired by due process and that, even if it were. the Mirando 
warning that anything said by the defendant could be used 
against him was sufficient. 

judge Souter dissented in another due process case which 
involved testing for blood alcohol. The legislature proposed 
to eliminate a requirement that the state preserve a quanti­
ty of a OWl suspect's blood sufficient to conduct two tests 
and also a requirement that, as a prerequisite to the ad:nissi­
bility of the state's alcohol test, the state preserve a sample 
of a OWl suspect 's breath for the suspect's independent 
analysis. 

The majority in Opinion of the justices, 557 A. 2d 1355 
(N.H. 1989) said that the abolition of the preservation re­
quirement would violate the suspect's due process rights, 
arguing that the accused would not otherwise have an ade­
quate alternative means of independently determining his 
blood alcohol content at the time of the test . Failure to pre­
serve a second breath sample would likewise deprive a sus­
pect of the opportunity to test the integrity and accuracy of 
the state's evidence against him. 

judge Souter, in dissent, argued that no such due process 
right exists. Due process only requires that the state pre­
serve evidence that might be expected to play a significant 
role in the suspect's defense. Judge Souter suggested that 
the chance of a second blood test proving the suspect 's 
innocence was very low. He argued that defendants had 
alternative means to demonstrate their innocence. such as 

demonstrating the unreliability of the testing devices . 
RIGHT TO COUNSEL. The Sixth Amendment and 

the equivalent clause in the New Hampshire Constitution 
guarantee the right to counsel upon indictment for a serious 

"JUDGE 
SOUTER'S 
JUDICIAL 
DECISIONS ON 
CRIMINAL 
PROCEDURE 
RAISE SERIOUS 
CONCERNS 

ABOUT HIS COMMITMENT 
TO THE PROTECTION OF 
CIVIL RIGHTS AND CIVIL 
LIBERTIES." 

offense. Cases inter-
preting these clauses 
protect this right by 
barring use of incrimi­
nating statements 
made by defendants 
under indictment 
without the presence 
of counsel. 

judge Souter, writ­
ing for the majority 
in Stole v. Bruneau, 
5S2 A. 2d 585 (N.H. 
1988), took an unlike­

ly view of the facts before him in order to distinguish these 
prior cases and uphold the use of incriminating statements 
made by the defendant to police and police informers with­
out the benefit of an attorney. 

SEARCH WARRANTS. In State v. Volenzuelo, 536 A. 
2d 12S2 (N.H. 1987), the court, in an opinion by Judge 
Souter, upheld a conviction that relied on the fruits of a 
search conducted pursuant to a search warrant. The court 
rejected claims that the evidence should have been sup­
pressed because the warrant was improperly obtained, even 
though the court admitted that the police officer's affidavit 
accompanying the warrant application contained several 
factual misstatements. There were other problems with the 
application as well. The court also upheld the use of "pen 
registers,' ' which disclose numbers dialed from the defen­
dant's telephone, prior to the issuance of a warrant. 

WAIVER OF RIGHTS. judge Souter reversed and re­
manded criminal convictions in two cases due to the failure 
of the trial courts to insure that the waiver of rights by the 
defendant had been proper. In Richard v. MocAski/1, 529 A. 
2d 898 (N.H. 1987), Judge Souter ruled that a nolo conten­
dere plea had been entered unknowingly without effective 
assistance of counsel. In Stole v. Hewitt, 517 A. 2d 820 (N.H. 
1986), the defendant, who remained silent when his lawyer 
agreed to the trial court 's continuing with the trial after one 

of the jurors had been ~xcused, did not waive h1s right to a 
12-person jury. 

Judge Souter deserves credit for his recognition and pro­
tection of these important rights . 

JUVENILE CRIME. In State of New Hampshire v. 
DeFiorio, Sl2 A. 2d 1133 (N. H. 1986), judge Souter, writing 
for a unanimous court, held that minors who commit misde­
meanors in violation of motor vehicle laws will automatically 
be regarded by the criminal justice system as adults even 
though minors who commit felonies may be treated as 
adults only after judicial determination. 

Using a " rational basis" standard to evaluate the equal 
protection claim asserted by the defendant, judge Souter 
argued that the legislature could rationally conclude that the 
only effective deterrent to wild teenage driving is adult 
penalties. Incarceration of a 16- or 17-year-old with a t 
prisoners , judge Souter wrote, is not cruel and unusua 
punishment. 

SPEEDY TRIAL. Previous New Hampshire decisions 
had established that a defendant's constitutional right to a 
speedy trial is presumptively violated if more than nine 
months elapse between arrest and trial. A full year elapsed in 
State v. Co/both, S40 A. 2d 1212 (1988). but judge Souter, 
writing for the ma jority, strove to mitigate the significance 
of the extraordinary delay by placing part of the blame on 
the defendant. The court denied the speedy trial claim, 
arguing that the defendant never initiated a speedy trial 
request, that he was out on ba il and that he suffered no 
prejudice from the extended wait. 

RAPE SHIELD LAW. The conviction in the Co/both 
case, discussed previously, was ultimately overturned for 
other reasons. The defendant in this case was charged with 
sexual assault . Judge Souter, who generally rules against 
defendants in criminal procedure questions, overturned this 
conviction on the ground that the trial judge erroneously 
excluded evidence about the victim 's sexually suggestive 
behavior just prior to the attack . 

The defendant had testified that the victim left a bar with 
him voluntarily and had consented to sexual intercourse . 
judge Souter's opinion said that the state's rape shield law, 
intended to prevent victims from being put on trial , had to 
be interpreted in light of a defendant 's right to a fair trial. 
Judge Souter wrote that " evidence of the [victim's) openly 
sexually provocative behavior toward a group of men 
[could be taken] as evidence of her probable attitude 
toward an individual within the group." 

In addition, he suggested that the victim could have al­
leged rape "as a way to ... excuse her undignified predica­
ment." The court found that "the outcome of the prosecu­
tion could very well have turned on a very close judgment 
about the [victim's) attitude of resistance or consent." On 
retrial, the defendant was convicted again. 

CONCLUSION. The importance of constitutional 
protections accorded to those involved in the criminal 
justice system cannot be overstated. These guarantees pro­
tect all citizens from abuse by the sometimes overwhelming 
power of the state. Any nominee to the Supreme Court 
should be someone who will seek to vindicate and uphold 
these rights. 

Judge Souter's record in this area is sufficiently troubling 
to justify a thorough examination by the Senate of his com­
mitment to these basic rights. 

DUE PROCESS A.l\'D 
EQUAL PROTECTION 
By ROBERTA. SEDLER 
Robert A ~ler J.S o board member of Supremt Court Worch ond o 
Professor of Low or Woynt Stole Un~vtrsiry, Oeuolt, M1Chtgan 

Constitutional challenges to state legislation on the basis 
of due process and equal protection derive from the Four­
teenth Amendment. This Amendment prohibits a state 
from depriving a person of life, liberty or property without 
due process of law or equal protection of the laws. State 
constitutions also have due process and equal protection 
clauses. 

Some due process challenges inquire whether, given the 
claimed state interest in the legislation and the individual 
right affected by the legislation, the legislation is valid. Equal 
protection claims challenge state laws on the basis that laws 
unfairly discriminate between comparable categories of 
people. 

In both due process and equal protection analyses , " levels 
of scrutiny" or standards of review are used by the courts 
to scrutinize state action. They differ depending on the 
importance of the individual interest involved. The highest 
level of scrutiny applies when the law, or a classification con­
tained in the law, discriminates on a suspect basis such as r2ce 

or affects a fundamental right such as marriage and the fami­
ly. a person 's right to reproductive freedom. the right to 
vote, and the right to travel between states. In such circum­
stances, a heavy burden is put on the state to justify the 
legislation . The state must show that the law or classification 
is the " I!<.!St drastic means" o f advancing a " compelling gov­
ernmef)tal interest." 

The lowest level of scrutiny in both due process and equal 
protection analyses is the " rational basis" standard, which 
allows legislation to stand so long as it is not completely arbi­
trary or unfair. A "middle level" of scrutiny seems to have 
evolved on the United States Supreme Court in cases of sex 
discrimination and discrimination against illegitimate chil­
dren. The higher the level of scrutiny used by the court, the 
less likely it is that the legislation can withstand the constitu­
tional challenge. 

State courts can interpret state constitutions as providing 
greater protection for individual rights than are provided 
under similar provisions of the United States Constitution. 
States also sometimes have special provisions protecting 
individual rights. 

New Hampshire, like a number of other States, has a con­
stitutional prohibition against the legislature's limiting the 
right of accident victims and other tort claimants to recover 
damages against responsible parties. In New Hampshire, 
"middle level" scrutiny applies to legislation restricting this 
right to recover. "Middle level" scrutiny also applies to laws 
interfering with land use. The end result is that certain 
actions are unconstitutional under the New Hampshire 
Constitution that are not unconstitutional under the United 
States Constitution. 

Most of the due process and equal protection decisions in 
which Judge Souter participated as a member of the New 
Hampshire Supreme Court involved either challenges under 
the state constitution alone or challenges under both the 
state and federal constitutions. Looking at these decisions, 
the fcllowing observations can be made about judge 
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Souter's record as a member of the New Hampshire 
Supreme Court: 

I) While Judge Souter has joined in some opinions which 
find due process and eq~al protection violations under the 
state constitution, he is less disposed to find a due process 
or equal protection violation than most of his colleagues; 

2) He has questioned the use of "middle level" scrutiny in 
cases involving the constitutionality of restrictions on tort 
liability, and is more disposed than most of his colleagues to 
defer to legislative judgment; 

3) He has joined in opinions in the relatively few cases 
where the New Hampshire court invalidated laws under the 
less restrictive "rational basis" standard; 

4) He has not ruled on any significant case involving issues 
of race. alienage or gender discrimination. 

The court rendered an advisory opinion, holding that it 
was constitutional for the state to prohibit gays and lesbians 
from adopting children or acting as foster parents. The 
court did hold, however, that it was unconstitutional to pro­
hibit gays and lesbians from operating day care centers. 

Some of the due process and equal protection cases in 
which Judge Souter participated on the New Hampshire 
Supreme Court include the following: 

PUBLIC BENEFITS. Judge Souter wrote the opinion 
in Appeal of Albert & Edward Bosseloit, 547 A. 2d 682 (N .H. 
1988). where the court unanimously upheld the denial of 

"JUDGE SOUTER 
HAS NOT 
RULED ON ANY 
SIGNIFICANT 
CASE 
INVOLVING 
ISSUES OF RACE 
OR GENDER 

DISCRIMINATION." 

unemployment com­
pensation benefits to 
two elderly workers 
who had been laid off 
from their part-time 
jobs. 

For 22 years they 
had shared a single 
full-time janitor's job, 
each working four 
hours a day. They 

argued that their poor health and ·age precluded their work­
ing full time, and challenged the provision of the state law 
denying unemployment compensation to persons who are 
not "available for and seeking permanent full-time work." 
Judge Souter first rejected claims that the restriction 
violated the Federal Age Discrimination Act (he found it was 
not adequately raised) or the Federal Rehabilitation Act 
(their inability to work longer because of their age did not 
constitute a "handicap"). He then addressed the equal pro­
tection claims and found that the requirement of being 
available for full-time employment as a condition for receipt 
of unemployment compensation benefits did not deny equal 
protection to those persons who only wanted to or only 
were able to work part-time. 

Applying the "rational basis" test, he found that the 
restriction was rationally related to the state's interest in 
conserving available funds for those persons who needed 
them most-those who have no sources of income except 
for their paychecks. He said that the state could conclude 
that those who work only part-time probably have another 
source of income. Judge Souter's opinion in this case illus­
trates the application of the "rational basis" test with ex­
treme deference to legislative judgment. 

RESTRICTIONS ON TORT RECOVERY. Under 
the New Hampshire Constitution, restrictions on tort re-

CIVIUAN APPLJCATION 
of STEALTH TECHNOLOGY 

covery are subject to " middle level" scrutiny. Judge Souter 
has questioned the application of this standard of review to 
restrictions on tort recovery and is more deferential than 
the majority of his colleagues to legislative judgment in this 
area. 

In Opinion of the Justices, 49S A. 2d 1182 (N.H. 1985), 
Judge Souter joined his colleagues in an advisory opinion to 
hold that the state could not constitutionally limit recovery 
against the state to those who suffered death, bodily injury 
and property damage, while denying recovery for other 
injuries. The court also held unconstitutional absolute 
immunity for the State for all intentional wrongdoing by 
state employees, for tax assessment or collection, for 
detention of goods by law enforcement officers. and for 
the operation of public highways, streets, sidewalks and 
publicly-owned airportS. 

Nevertheless, in a dissenting opinion in City of Dover v. Im­
perio/ Casualty & Indemnity Co., No. 89006, 1990 N.H. Lex is 
39, Judge Souter argued in favor of municipal immunity for 
injuries incurred while on municipal highways, streets and 
sidewalks . The majority, in a suit by a woman who was in­
jured while walking on a city sidewalk, held that a state law 
making cities immune from such suits violated the equal pro­
tection and "right to remedy" provisions of the state con­
stitution . Applying " middle level" scrutiny, the majority 
found that virtually complete municipal liability went too far 
in denying a category of citizens any remedy simply because 
the defendant was a municipality. 

Judge Souter's dissent argued that the court should have 
been more deferential to legislative judgment and that the 
law was justified because it provided for municipal liability in 
some circumstances and shielded municipalities from un­
meritorious suits. He criticized the manner in which the 
majority applied "middle level" scrutiny in this case and 
called for a re-examination of the earlier New Hampshire 
Supreme Court precedent which had authorized "middle 
level" scrutiny in such cases. 

Similarly, Judge Souter dissented in Estabrook v. American 
Hoist & Derrick, 498 A. 2d 741 (N.H. 1985), where the 
majority found that a 1978 amendment to the state 
workers ' compensation law barring a tort action by an in­
jured employee against another employee (and so limiting 
the injured employee to the lesser recovery provided under 
the worker's compensation law) violated the state constitu­
tion. 

The case resulted from the wrongful death claim brought 
by the wife of a firefighter who died en route to a fire when 
the driver failed to negotiate a tum. The majority held that 
the 1978 amendment violated the due process and equal 
protection rights of injured workers by depriving them of 
their common law right to a remedy against the negligent 
party without giving them a substituted remedy in retum. 

While the state provided workers' compensation in 
exchange for the common law tort action against the em­
ployer, it provided the injured employees with no substitute 
for the loss of their common law action against a co­
employee. 

Judge Souter argued in his dissent that it was sufficient for 
the injured employee to recover workers' compensation 
against the employer, and that it did not matter that there 
was no substituted right against the co-employee. The 
majority disagreed, noting that the original workers' com­
pensation act involved compensation for the injury caused 
by the employer, which was different from the right to a 
remedy for injury caused by a co-worker. 

Judge Souter's dissents in these cases reflect his insistence 
on deference to legislative judgment in du<! process and 
equal protection cases, even when the legislation restricts 
the right to recover in tort, which is specifically protected 
by the New Hampshire Constitution. 

POLITICAL RIGHTS. In Opinion of the Justices, 554 
A. 2d 446 (N.H. 1989), Judge Souter joined a unanimous 
advisory opinion, holding that a requirement that a notary 
public have been a registered voter for three years prior to 
being appointed violated the equal protection clause of the 
state and federal constitutions, but that such a requirement 
for justices of the peace did not. The court was applying the 
" rational basis" test. 

PROPERTY RIGHTS. In Town of Chesterfield v. Brooks, 
489 A. 2d 600 (N.H. 1985), the court, applying "middle 
level" scrutiny to interferences with property rights , held 
that a town zoning ordinance requiring mobile homes to be 
located 500 feet back from all paved roads or to be located 
on unpaved roads violated equal protection. Judge Souter 
concurred on!}· in the result. 

CONCLUSION. Judge Souter's decisions in due pro­
cess and equal protection cases coming before the New 
Hampshire Supreme Court indicate that he takes a very 
cautious approach to the use of these provisions to protect 
individual rights against governmental action. On the whole , 
he is somewhat less disposed to find a due process or equal 
protection violation than most of his colleagues. He has 
questioned the use of the " middle level" scrutiny that is 
employed by the New Hampshire Supreme Court to deal 
with the constitutionality of restrictions on tort liability and 
is more disposed than most of his colleagues to defer to 
legislative judgment and to uphold restrictions in these 
cases. Moreover, he is reluctant to interpret these provi­
sions as providing greater protection than is provided under 

the due process and equal protection clauses of the federal 
constitution. 

At the same time . he has joined in a number of opinions 
striking down state laws on due process and equal protec­
tion grounds, including those in the relatively few cases 
where the court haS' invalidated laws under the less restric­
tive "rational basis" standard. He appears to be operating 
within the institutional framework of the New Hampshire 
Supreme Court, although he is clearly at the more conserv­
ative end of the spectrum. 

RIGHTS OF GAYS 
AND LESBIANS 
By GLORIA JAN ond JUSTIN BRASCH 
Justin 6rcnch. o S"tUdMt ot Cardozo low School, ond Gloria jon. o stu<knr ot 
Yale low School. ore both legol interns ot Su~ Court Watch 

Judge Souter joined an advisory opinion to the New 
Hampshire House of Representatives which rejected a pro­
posal to prohibit gays and lesbians from running day care 
centers. but held that provisions to exclude gays and lesbians 
from adopting children or becoming foster parents were 
consistent with the state and federal constitutions. Opinion 
of the Justices, 530 A. 2d 21 (N .H. 1987). 

By taking this position . Judge Souter and his colleagues 
fai led to follow the lead of the majority of other state 
courts which, like the dissent to this opinion by fellow New 
Hampshire Supreme Court Justice Batchelder. have re­
jected the use of sexual orientation as a faetor in evaluating 
potential adoptive or foster parents. The Court refused to 
consider gays and lesbians as a protected group such as 
women or racial minorities . thus fail ing to challenge this na­
tion's long-standing discrimination against gays and lesbians. 

Judge Souter and his colleagues reasoned that the state 
had a legitimate interest in providing role_ models for chil­
dren , and that the exclusion of gays and lesbians from being 
foster and adoptive parents would further this purpose. The 
court 's decision relied on the disputed theory that there is a 
"reasonable possibility" that having a gay or lesbian parent 
might affect a child's "developing sexual identity." The 
rationale underlying this theory is that "persons in the posi­
tion of parents are the primary role models after whom 
children consciously or unconsciously pattem themselves." 

The court conceded that there have been "a number of 
studies that find no correlation between a homosexual 

"JUDGE SOUTER 
AND HIS 
COLLEAGUES 
ON THE COURT 
REFUSED TO 
CONSIDER GAYS 
AND LESBIANS 
AS A PRO­

TECTED GROUP SUCH 
AS WOMEN OR RACIAL 
MINORITIES, THUS 
FAILING TO CHALLENGE 
THIS NATION'S LONG­
STANDING DISCRIMINA­
TION AGAINST GAYS 
AND LESBIANS." 

orientation of parents 
and the sexual orien­
tation of their chi~ 

dren." But the court 
concluded that since 
the "source of sexual 
orientation is still in­
adequately under­
stood," the state 
could, in the best in­
terests of children. 
exclude gays and les­
bians from adopting 
children or becoming 
foster parents. 

Justice Batchelder, 
in his dissent, found 
that the legislature 

and the majority of the Court provided no "rational basis" 
for concluding that gays and lesbians lack the skills necessary 
to be proper role models and parents. He further noted 
that the legislature had received no evidence showing that 
gay and lesbian parents "endanger their children's develop­
ment ... any more than heterosexual parents." 

Justice Batchelder objected to the majority's evaluation 
of gays and lesbians solely on the basis of their sexual orien­
tation rather than as individuals applying to adopt children or 
become foster parents. "The bill presumes that every 
homosexual is unfit to be an adoptive parent or to provide 
foster and day care," thus precluding gays and lesbians from 
demonstrating their skills as parents. Then-Justice Souter 
and his colleagues were willing to label gays and lesbians as 
unfit parents, which has broad implications for the rights of 
gays and lesbians not only to become foster or adoptive 
parents, but also to retain custody of their children. 

As Justice Batchelder declared. "[ t]he State is never more 
humanitarian than when it acts to protect the health of its 
children. The State is never less humanitarian than when it 
denies public benefits to a group of citizens because of 
ancient prejudices against that group ." 

FREEDOM OF SPEECH, 
PRESS AND ASSOCIATION 
By AUDREY 5. FEINBERG 
Audrey 5. Feinberr 1s o board member of Supreme Court Wotch. 

Judge Souter's record on First Amendment issues is 
mixed. Because no overall philosophy is discernible from his 
record, the Senate should carefully probe his views in this 
area. 

FREEDOM OF THE PRESS. Judge Souter has come 
down decidedly in favor of the press in two significant cases, 
'one on confidential sources and one on libel. He has also 
ruled against the press in a libel case. 

(continued on next page) 
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On the Superior Court, Judge Souter quashed subpoenas 
against student reporters at the University of New Hamp­
shire who refused to divulge confidential source material 
sought in connection with a murder trial. Even though New 
Hampsh1re had no statutory shield law to protect 
reporters , judge Souter ruled that disclosure by reporters 
would be ordered " only when the defendant demonstrates 
that the information sought is relevant and material to his 
defense and that he has unsuccessfully attempted to obtain 
the same information by all r easonable alternatives .... " 

(Associated Press , Dec. 2. 1980). Given the absence of 
state legislation, Judge Souter's ruling represents a strong 
statement of protection for the press. 

Similarly, Judge Souter came down strongly in favor of the 
press in a libel case against Hustler magazine in Keeton v. 
Hustler Magazine, Inc. , S49 A. 2d 1187 (N .H. 1988). Dissent­
ing from the majority of the New Hampshire Supreme 
Court, Judge Souter urged that the verdict of libel be 
thrown out. He wrote that the person suing for libel should 
be time-barred because she did not reside in New Hamp­
shire , and had sued there only because the state had the 
longest statute of limitations (six years). Judge Souter based 
his opinion on technical issues; he did not cite First Amend­
ment concerns. See also 682 F. 2d 33 (1st Cir. 1982), rev'd., 
46S U.S. 770 ( 1984), reversing the earlier dismissal of the 
case on personal jurisdiction grounds. 

FREEDOM OF SPEECH. Judge Souter has ruled both 
ways in cases involving the free speech rights of individuals. 

Ruling in favor of the individual exercise of free speech, 
Judge Souter joined an advisory opinion of the New Hamp­
shire Supreme Court that found a law that prohibited 
harassment of hunters was unconstitutional under the New 
Hampshire Constitution . The law prohibited someone from 
verbally provoking hunters to dissuade them from hunting, 
and thus represented an illegal content-based regulation of 
speech. Opinion of the justices, S09 A. 2d 749 (N.H. 1986). 

Also , Judge Souter wrote a concurring opinion to a deci­
sion that ruled in favor of an individual attorney who did not 
want to be part of the tort reform lobbying effortS of the 
state bar association which he was required to join. Judge 
Souter's separate concurrence, however, stressed the 
narrowness of his decision, indicating that if the bar associa­
tion had been lobbying on issues closer to its legal objectives 
he might have nuled differently. Petition of Chapman, S09 A. 
2d 7S3 (N.H. 1986). See also In re N.H. Disabilities Rights 
Center, S41 A. 2d 208 (N.H. 1988), in which Judge Souter 
held that, despite state statutes indicating otherwise, the 
center could serve non-poor disabled as well as poor dis­
abled on first Amendment grounds of right of association. 

On the other side, Judge Souter ruled against an individual 
who stood on a sidewalk demonstrating support for voter 
registration and political candidate Lyndon LaRouche by 
distributing pamphlets, verbally advocating his views and 
displaying signs. Judge Souter upheld the conviction for vio­
lating a law against posting signs. seeing it as a constitutional 
content-neutral restriction . He also overturned the convic­
tion for violating another ordinance prohibiting sidewalk 
encumbrances as inapplicable to political speech. State v. 
Hodgkiss, S6S A. 2d IOS9 (N.H. 1989). 

PROSECUTION OF 
SEABROOK NUCLEAR 
POWER PLANT PROTESTORS 
By AUDREY S. FEINBERG 

While Judge Souter was Attorney General of the State of 
New Hampshire , his office was often in the news for its pro­
secution of members of the Clamshell Alliance protesting at 
the constnuction site for the Seabrook Nuclear Power 
Plant. Nuclear power. and the Seabrook plant in particular, 
was a highly controversial issue in New Hampshire and the 
nation. Hard battles were fought on many fronts including 
all three branches of the New Hampshire government. 
Throughout, the Seabrook plant had the support of New 
Hampshire governors Meldrim Thomson and John Sununu. 

While the prosecution of demonstrators at Seabrook for 
criminal trespass was unquestionably a legitimate responsi­
bility of the attorney general's office, certain aspects of the 
way in which the office handled the prosecutions raises 
troubling questions. These questions and the extent of 
judge Souter's personal involvement in the events should be 
explored further during the nomination process. 

A few questions arise from a demonstration of approxi­
mately 200 people in August of 1976. The New Hampshire 
attorney general's office prosecuted several protestors for 
criminal contempt and sought and got jail time (six month 
sentences, with three months suspended), a harsh punish­
ment. Further, in at least two cases. one against a protester 
and one against a legal observer from the New Hampshire 
Civil Liberties Union who was present as a neutral witness, 
the prosecutors sought no bail pending appeal of the convic­
tions. The New Hampshire Supreme Court swiftly ordered 
the defendants' release, pointing out that bail pending appeal 
was to be granted for all but the most violent and trouble­
some convicts, pursuant to a New Hampshire statute and 
American Bar Association guidelines. The Court noted that 
bail was particularly appropriate in these cases because 
otherwise the defendants would serve their full sentences 

. . · .. ... .b.e.fore their appeals would be heard. Indeed, in the case of 

the legal observer, his conviction was eventually over­
turned, State v. Gross, 363 A. 2d 408 (N.H. 1976)- bail; 
State v. Gross, 379 A. 2d 804 (N .H. 1977)-conviction over­
turned ; State v. Adams, 363 A. 2d 410 (N.H. 1976)-bail. 

More questions arise from the m-:>re publicized demon­
stration of over 1400 protestors on May I and 2. 1977. 
While praising the lack of violence during their arrests, pro­
testors complained of constitutional irregularities during 
arrests, bookings and arraignments. They also complained 
of unhealthful and unsanitary conditions in the four large ar­
mories where they were held , with one armory having only 
one shower for 700 people. Other protestors complained 
of being held for hours in military trucks with no food or 
water, and being denied telephone calls (Associated Press, 
May 2. 1977; May 4 , 1977; May 6 , 1977). 

In addition to the complaints regarding the arrest proce­
dures and armory holding pens, the protestors complained 
that, on Attorney General Souter' s recommendation, they 
were being required to post bail pending trial rather than 
being released on their own recognizance . The protestors 
further charged that then-Governor Thomson interfered 
with the legal process and that bail was being set arbitrarily 
(Associated Press, May 2. 1977; July 6 , 1977). 

Further, the attorney for the Clamshell Alliance argued 
that the sentences imposed, IS days jail time and a SIOO fine , 
and bail of SSOO pending appeal , were unduly harsh for the 
misdemeanor of trespass which usually carries only a fine . 
The first protestor sentenced had initially received a sus­
pended sentence, but the judge changed his mind after At­
torney General Souter personally appeared in court to ask 

"CERTAIN 
ASPECTS OF 
THE WAY 
ATTORNEY 
GENERAL 
SOUTER'S 
OFFICE 
HANDLED THE 

PROSECUTION OF 
DEMONSTRATORS AT 
SEABROOK RAISE 
TROUBLING QUESTIONS. 
THESE QUESTIONS 
SHOULD BE EXPLORED 
FURTHER DURING THE 
NOMINATION PROCESS." 

for jail time. He called 
the protest " one of 
the most well-planned 
acts of criminal con­
duct in the state or 
nation" (Associated 
Press, May 5, 1977; 
World News Digest, 
May 28 , 1977). 

Many of the pro­
testors' complaints 
were brought in a mil­
lion dollar federal civil 
suit they filed against 
Governor Thomson 
and Attorney Gener­
al Souter. The court 
dismissed the suit. 

finding that Thomson and Souter had no advance knowledge 
of the mass arrests and that the armory conditions were 
due to an emergency created in part by the protestors. But 
the case leaves unanswered many questions concerning the 
involvement of the attorney general' s office in the bail 
process, the armory conditions and the sentencing of pro­
testors (Associated Press, July 6, 1977). 

Judge Souter continued to be faced with issues affecting 
the Seabrook nuclear power plant after he was appointed to 
the bench. As the nuclear plant construction was delayed 
and became more costly, the owners of the plant repeatedly 
sought additional financing to avoid banknuptcy. Twice, in 
1984 and again in 1986, the New Hampshire Supreme 
Court, including Judge Souter. approved new multi-million 
dollar bond issues for the plant ' s owners, amid great con­
troversy (United Press International , Nov. 19 , 1984; The 
New York Times, Feb. I, 1986). However, in 1988, the 
Court, in an opinion written by Judge Souter, upheld the 
refusal of the Public Utilities Commission to raise electric 
rates to consumers in the amount requested by the plant' s 
owners, even though the refusal resulted in the bankruptcy 
of the owners, Appeal of Public Service Co., S47 A. 2d 269 
(N.H. 1988). 

Judge Souter was involved in additional Seabrook deci­
sions that have not yet been reviewed. 

SEPARATION OF 
CHURCH AND STATE 

Attorney General Souter had one major encounter with 
the constitutional issue of separation of church and state in 
1978. He and his office supported then-Governor Thom­
son's proclamation to fly flags on all public buildings at half 
mast on Good Friday. After a U.S. District Court judge sug­
gested that the proclamation might be permissible if the 
governor declared a secular context. Governor Thomson 
issued a declaration emphasizing "the historical impact" of 
the life and teachings of Jesus Christ. At one point in the 
fast-paced legal pcoceedings. Attorney General Souter filed 
handwritten papers to the United States Supreme Court on 
the issue. The United States Supreme Court eventually 
upheld an injunction prohibiting the proposal (Washington 
Post, May 2S , 1978). 
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To further the development of stite constitutional law, in State v. 
Ball, 471 A.2d 347 (N.H. 1983), the court held that when claims of 
violations of the federal and state constitutions are presented, the 
court should address the state claims first before treating the federal 
issues. From 1983 to 1985, Judge Souter joined the court in broadly 
interpreting the state Constitution. However, he expressed reluctance 
to rely on the New Hampshire Constitution as an independent source of 
rights in his concurrence in State v. Kellenbeck, 474 A.2d 1388 (N.H. 
1984): "I would concentrate on the development of State constitutional 
law in those cases when a State rule would be different from its federal 
counterpart and would affect the outcome." 

Then, in 1985, Judge Souter began placin~ restrictions on Ball. 
In State v. Cimino, 493 A. 2d 1197 (N.H. 1985), he warned litiga~that 
they must clearly state independent_grounds for a state claim if they 
are to be allowed to take advantage Qf Ball. By 1986, Judge Souter 
urged even greater limitations on Ball when he dissented from the 

I --
COUrt s consideration of a state constitutional claim on grounds that it 
was not "clearly" preserved for appeal. State v. Bradberry, 522 A.2d 
1380 (N.H. 1986). J-1~ · ·· - -·~·~' - · ·- '--.J '---- "'- -• 
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Judge Souter dissented, urging obedience to the "court's clear rule 
that 'the language of the Constitution is to be understood in the sense 
in which it was used at the time of its adoption."' He stated that the 
"court's interpretive task is ... to determine the meaning of the article 
14 language as it was understood when the framers proposed it and the 
people ratified it as part of the original constitutional text that took 
effect in June 1784." Judge Souter proceeded to trace the historical 
derivation of the constitutional provision from the Magna Carta of 1215 
and recounted the statutory practice of compensating judges, dating back 
to American colonial days. He concluded by stating: 

"Since the adoption of 'that article [ 14) was not followed by 
any known challenge to the statutory provision for fees to 
compensate probate judges, the most reasonable inference is 
that the constitutionalists of that time did not understand 
the fee provision to be a forbidden obligation to purchase 
justice." 

Judge Souter's heavy reliance on what the framers intended in the 
late 1700s reveals a fundamental and troubling aspect in his judicial 
philosophy. His dissent ignored what the majority recognized -- that 
standards of justice have evolyed over the last two hundred years and 
that paying a fee to the judge (not the court clerk) ·to hear one's case 
raises questions about the judge's impartiality. 

If applied to the federal Constitution, this method of interpretation would 

contradict a number of imponant Supreme Coun precedents. For example, state­

mandated school segregation existed at the time of the adoption of the federal 

constitution and the Founeentb Amendment, and there is strong historical 

evidence that the framers of the amendment intended D...Q.l to abolish such 

segregation. ill R. Berger. Government by Judiciary (1977) at 117-34. 

Nevenheless. the Supreme Coun unanimously ruled that such segregation was 

prohibited by the equal protection clause of the Founeenth Amendment and the 

due process clause of the Fifth Amendment. Brown y. Board of Education. 347 U.S. 

483 (1954); Bollini y. Shaflle, 347 U.S. 497 (1954). Mr. Souter's method of 

constitutional interpretation in Dionne could well mean that these landmark 

rulings were flatly wrong. Similarly, this strict "original intent" analysis is at 

odds with many other imponant Coun precedents protecting individual rights. 

Such decisions include not only Roe y. Wade, 410 U.S. 113 (1973), but also _rulings 

establishing such fundamental precepts as the principle of one-person one-vote 

· · -· f 11 taxes <! •• ~):nolds y, Sims. 377 U.S. 562 (1964); 
and the unconsutuuonauty o po · ~ 
Harper v. Vjrginia Board of Elections, 383 U.S. 663 (1964). 
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In a recent interview with The Massachusetts Lawyer, Judge Souter 

failed to adequately explain this dissent in Dionne: 

"On constitutional matters, I am of the interpretivist school. 

We're not looking for the original application, we're looking 

for meaning here. That's a very different thing." 

While the Dionne dissent alone is not conclusive proof that Judge Souter 

subscribes to the theory of original intent, he has said nothing to 

dispel this impression. Because original intent analysis can be used to 

roll back the progress of the last forty years in constitutional rights, 

Judge Souter's views must be fully explored. 

In fact, Mr. Souter's theory appears to closely resemble the "intentionalist" 

theory of Robert Bork, which the Senate Judiciary Committee found "outside the 

mainstream of such great judicial" ~onservatives as Justices Harlan, Frankfurter, 

and Black" and "outside the tradition of Supreme Court jurisprudence." 

A mt'Plher old» N.H. Suprem. Court 

einoe ·l983, Souter ia lr::nowD for hia ltrid. 

in.t.erpretatio of the con.tibltioa. He aai.d 

that he vWr.n the ~tu.tion u ali~ 

dOCI•menL He ften &WBJ from the 11M of 

the label-.trid~to chanb­

teri.r.e hia tbjnki ng and qu.eeboaa whether 

an adequata de6..nition of that term w.t&. 

'"On COD.Stitooon•t matten, I am ol t!» 

i.nt.erp:reti Yi.t 8ChooL We're DOt loolria&' far 

the original application, "e're lookiD£' fer 

~" ine here. That' .a 'f"'IIYdi.trareot ~ • 



Although I do not bel ieve that the merits of the statutory policy 

are subject to our rev iew . I agree nevertheless with the court's dis­
approval of the fee system in question; the majority opinion is , if 

anything, moderate in its condemnation . If. therefore , that system 

were subject to the regulation of the judicial branch in accordance 
with its own not ions of good public policy, I would join with the 

court in bringing the system to an end . See Christy & Tessier v. 

Witt:. 126 N.H . 702. 459 A.2d 1291 (1985). But because the fee sys­
tem IS a creature of statute, the only issue before us is the system's 

constitutionality, and for the reasons that follow I respectfully dis-
sent from the court's holding that the statute violates article 14. · 

". . '' . ' 

This conclusion follows virtually of necessity once we apply tnis 

court's clear rule that "the language of the Constitution is to be 
understood in the sense in which it was used at the time of its adop­
tion (Opinion of the Justices. 41 N.H. 551 [declaring that Constitu­
tion requires a jury of twelve))." Opinion of Justices, 44 N.H. 633, 
635 (1863). We confirmed the vitality of this interpretive principle 
as recently as five years ago in Opinion of the Justices, 121 N.H. 480, 

483. 431 A.2d 135. 136 (1981). and it is just as applicable today in the 
construction of article 14 as it was in that recent case, construing 

the article 15 right to jury trial. The court's interpretive task is 
therefore to determine the meaning of the article 14 language as it 

was understood when the framers proposed it and the people rati­
fied it as part of the original constitutional text that took effect in 

June of 1784. See 20 EARLY STATE PAPERS OF NEW HAMPSHIRE 11 , 
31 (A. Batcheller ed. 1891). 

Evidence of that understanding comes from two sources. The first 

is the body of scholarly and judicial commentary on the meaning of 
the clause of the Magna Carta of 1215 'by which the King promised 
that he would no longer sell right or justice, "Nulli vendemus ... 

rectum aut justiciam." Perce l '. Hallett. 13 lU. 363, 365 (1881). It is 

from this clause that the relevant language of article 14, and its 

counterparts in a majority of other States. is derived, see State t'. 

Basinow, 117 N.H. 176, 177. 371 A.2d 458, 459 (1977), and the 

accepted interpretation of the Magna Carta language is therefore 

one good indication of the meaning intended by the eighteenth cen­
tury framers . as we have previously held. !d. 

A number of courts in addition to our own have explained the 

Magna Carta language, and a few examples will illustrate the 
interpretative consensus. The Supreme Court of Minnesota, for 

example. observed that "[t]he constitutional right to obtain justice 

freely and without purchase. which is as ancient as magna charta. 
has not been understood to be a right to have judicial proceedings 

carried on without expense to the parties." State v. Gorman, 40 

Minn . 232. 233. 41 N.W. 948, 949 (1889) (citations omitted). Rather, 

the constitutional language as "borrowed from Magna Charta ... 

was designed to abolish. not fixed fees, prescribed for the purposes 

of revenue, but the fines which were anciently paid to expedite or 

delay Jaw proceedings and procure favor." Perce v. Hallett, supra at 

364, quoted with approval in State v. Basinow, supra at 178, 371 
A.2d at 459. Wi"':_u '--- .J----:'-~..1 •"'" ....... ,.,..,...,A; .... .,, A-- · · 
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The second source of evidence bearing on the framer~· .under· 
standing is the history of New Hampshire stat~tes.prov!dmg not 
only for probate fees. but specifically for fees .m lieu. of .proba~e 
judges' salaries or as supplements to such salanes. ~his. h~story ~~ 
worth pausing over. as a record of what New .Ha~pshl.re JU ~es an 
legislators regarded as consistent with English .libertieS dur~g th.e 
early period of our history. and as !!onsistent with the State onstl· 
tution after 1784. 

While no statutory history is ever conclusive on an issue of consti­
tutional meaning. the long and unbroken statutory sequence before 
us in this case is highly persuasive evidence of what the people of 
1784 . and their successors to the present day. understood by the lan­
guage of article 14. Since the adoption of that article was not fol­
lowed by any known challenge to the statutory provision for fees to 
compensate probate judges. the most reasonable inference is that 
the constitutionalists of that time did not understand the fee provi­
sion to be a forbidden obligation to purchase justice. 

This consistency of statutory history with the accepted interpreta­
tion of the original Magna Carta provision demonstrates beyond any 
serious doubt that the people who framed and adopted article 14 
meant principally to guard against bribery of the sort that had cor­
rupted the early medieval judiciary. They did not mean to outlaw all 
statutory fees related to judici.al sen·ices. Given the historical canon 
for interpreting substantive constitutional guarantees. long since 
adopted by this court and frequently affirmed. it follows that the 
majority are mistaken in applying article 14 today to invalidate 
RSA 547:23 (Supp. 19851. 
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I. Raise the Claim in the Trial Tribunal 

A. At the earliest opportunity 

B. On the record 

c. With express reference to specific constitutional provision 

in question 

D. Stating the basic theory to be relied upon 

E. Making a record or, if that is refused, an offer of proof, 

of any facts necessary to support the claim 

II. Perfect the Claim in the Supreme Court 

A. Articulate the claim and theory of relief 

B. Demonstrate the constitutional basis for the theory of 

relief by reference to: 

1. The text of the provision 

2. Prior judicial construction of the prov1s1on or of 

related language in the Constitution; stare decisis 

3. Antecedent constitutional sources; evidence of 

continuity or revolution 

4. Other constitutions of similar pedigree with similar 

language and settled interpretation 

i. Weight to be given to interpretations of 
similar language; is the local theory of 

constitutional meaning the same as N.H.'s? 

ii. How significant are differences in text? 
Problem of later amendments as indicators of 

earlier understanding 

iii. The shifting fortunes of federalism 

5. Original understanding of the voters who adopted the 

provision 

a. See voters' guides; Gerber v. King, 107 N.H. 495 

(1967) 

.... 

• • 
-• I 

I 

• • • 
I 
I 
fl 

• • 
I 
I 

• • • 
' 

~ ' ' f 
• 

I • 

• • 
f 

• 
• 
f 

~ 



~ 

-=, 

-=--
~ 

~ 1 ~ 

~ 

~ 

~ 

==-d 

~ 

~ 

~ 

~ 

~ 

-=-r. 
=-f.tl 

=-" 6. 

~ 

( 

b. Secondary sources 

i. Views of fr1mers, etc. 

ii. Evidence of contemporary understanding;~ 
statutes 

c. Pitfalls 

i. Intent vs. text 

ii. Specific . vs. general; application expected 
vs. principle intended 

iii. The clause vs. the whole document; 
reconciling expectations of coherence with 
the fruits of frequent amendment 

Arguments for resolving uncertainty in accordance with 
principles of ethics or social policy; because judicial 
receptiveness to claims so couched may range over a 
broad spectrum, the competent advocate will attend to 

a. The reflection of such principles in, and their 
consistency with, the meaning of clear and settled 
constitutional 'provisions 

b. The compatibility ·of such claims with the 
separation of powers 

c. The practical administrability of the rule desired 



<( 
~ 

~ 

~ 

~ 

~ 

-""Q 

~ 

~~ ~ 

"""Q 

~ 

"'Q 

~ 

~ 

~ 

'-<:a 

'<a 
(t 

~ 

~ 

<a 

. ;!/ . --
about whether he vie wed his role as advocate for the publ~ai:e questions 
as the lawyer for the governor who appointed him· w c nterest or 
degree he ad opted the legal positions he defended· ~~~h~~ an~ to what view is of the arguments he advanced. , at is current 

1 In an interview prior to his January 1976 confirmati h stated that not only is the attorney general the "chi f 1 ofn, e offi " d " i il 1 e aw en orcement cer an c v aw officer for state government" but h i 1 "counsel to the bli 11 (M ' e s a so pu c • anchester Union-Leader, Dec. 28 1975) 0 1 a few weeks later, he declared: ' n Y 

"A i t no t me would I give testimony with which I disagree. And 
it would be irresponsible for the attorney general to support 
any st~te agency if he f~l~ what they were doing was clearly wrong. (Concord Monitor, Jan. 7, 1976) 

I' __ " AI ootlme would I give testi ­
mony wlt.)j which I dl5ag~." 

I e Souter said "And 1; ;.ould t>e tr--' 

I '' responSlble lor Lhe ,.o~y 
/ j _ , ' ' general to support any state , W~~ Pc)..-1.- ~ d agency II he felt what Lhey were -=-

1 
dolngwou clearly wrong." 

I ( ~ ~-NJ~) [' ~~~~:. '~/~i,~ 
""-'- · represen( an ·'lgency In an al-

...;..> ready-<:ompleted action , or tn 
oogolng actions on wh ich Lhe 
law Ia opm to Interpretation 

"That'a the lawyer's 
responsibility - to gJve hls 
client the~! defense he can." 

However, Attorney General Souter also stated that "he will represent an 
agency in an already-completed action, or in ongoing actions on which 
the law is open to interpretation." In a 1978 letter, shortly before he 
left office, Mr. Souter further described his standard: 

"My standard .•• has been simply this: this office will 
represent any governor in a proceeding brought against him in 
his official capacity whenever his action cannot reasonably be 
judged patently illegal or unconstitutional. If, as I 

believe, the Attorney General should act as a lawyer guided by 
generally applicable principles, I don't believe any other 
standard is possible. The alternatives seem to me to be an 
Attorney General who is a political rubber stamp or one who is 
a political spokesman for political opposition to the ~ 
Governor. I find each such alternative unacceptable." 

Letter to Robert A. Backus, Esq., March 30, 1978. 
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Despite these disagreements, David Souter supported the governor's 

positions on such issues as lowering the flag on state buildings on Good 

Friday to commemorate the death of Jesus Christ and refusing to comply 

with federal fair employment reporting regulations (New Hampshire was 

the only state in the Union to refuse). A former attorney of Mr. 

Souter's staff recalled that at his ~wn farewell dinner, Mr. Souter 

publicly thanked the governor for · never asking him to take a position 

that he thought was inappropriate. 

Responsibility and Supervision 

As a state official, David Souter held responsibility for any 

briefs or letters that went out under his name. In one of his early 

interviews as attorney general, David Souter stated his intention to 

keep his office small to maintain "a tightly-knit, tightly-run 

organization." One former staff member, Richard Wiebusch, a senior 

attorney who handled a case opposing Medicaid funding for abortions, 

recently told a reporter that Mr. Souter "had no time to look at most of 

the documents his staff wrote." .(Concord M'onitor, Aug, 8, 1990) 

However, several attorneys serving under Mr. Souter contradicted that 

statement, saying that the attorney general reviewed most documents 

filed under his name, such as opin~on letters and briefs, though the 

degree of review varied according to individual. Regardless of the 

degree of his supervision, David Souter was constitutionally entrusted 

with carrying out and defending the legal positions of the state. 

, l:awt~. And "'t did." 

There Is a limit. Rur:lman RAid. An 

l~('y ~net'~) ran tefu~ an un. 

tCin8tJtutJonal order. ''Th•t nevn 

! happened ~ me \\'hen I 'lftll attt>rnev 

general, Md J un't think of an cxU­
. ~ion when ft happened to Oa\id," . ---- -

- - --- - -·- --- ----- -------~.----
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A Briefs Filed in Coe y. Hooker . 

As Attorney General Mr. Souter participated in the appellate phase of a 

case involving the state's obligation to make Medicaid funds available for 

abonions for poor women. In 1975, the New Hampshire Department of Health 

and Welfare issued a regulation stating that it would not pay for abortions except 

"when they were medically necessary to preserve the life or health of the 

me! her or fetus." The New Hampshire rule was challenged, and the U.S. District 

Ccun enjoined enforcement of the regulation. Coe y. Hooker, 406 F.Supp. 1072 

( 1976). Mr. Souter was not Attorney General when the policy was promulgated, 

but he had bec.ome Attorney General by the time the District Court issued its 

injunction and 'his office was responsible for the appeal. The Supreme Court 

later upheld a state rule similar to New Hampshire's, and the ~ complaint was 

ultimately dismissed . It is the language in the briefs filed during the appellate 

phase, however, that warrants careful inspection. 

The Attorney General first asked the U.S. Court of Appeals to suspend the 

injunction entered by the district court . ~d also filed an appeal of the district 

coun's decision. The brief asking that the injunction be suspended twice 

referred to abortion as the "killing of unborn children." Arguing against a 

continuation of the injunction, the brief said: "A requirement that the state of 

New Hampshire pay for all abortions performed on Medicaid recipients during 

the course of this appeal may be expected to benefit few, if any, persons and will 

be morally offensive to the thousands of New Hampshire citizens who do not wish 

their taxes to finance the killing of unborn children." Memorandum in Support 

of Defendant's Motion for Suspension of Injunction Pending Appeal in Coe v. 

Hooker, SJUUi., at S. On the following page, the brief states: •Many thousands of 

New Hampshire residents find the use of tax revenues to finance the killing of 

unborn children morally repugnant." l..d.. at 6. The Court of Appeals denied the 

request to suspend the district court's injunction. 

The state's main brief on appeal also included strong anti-abortion .. 

rhetoric. Once again, the Attorney General's brief calls abortion the "killing of 

unborn children." Appeal of Decision of District Coun of New Hampshire. Brief 

of Appellants, in Coe y. Hooker, m. at 41. In another passage. the brief refers 

to abortion as the "destruction of fetuses.• IJ1. at 23. 



While the briefs acknowledge the constitutional right created by B.ll. and 

pertain only to state funding o{ abortions, they are nonetheless disturbing in two 

respects . First, the gratuitous use of such inflammatory language raises the 

question whether Mr. Souter subscribes to Jhe views of anti-<:hoice advocates 

who regularly employ such rhetoric. 

Second. as in Mr. Souter's concurrence in Smith y. Cote described above, 

the briefs give great weight to the feelings and beliefs of those who oppose 

at- onion. 
..,.., 

The assistant attorney general who argued the .C.U case has stated that Mr. 

So~ter had little knowledge of, or participation in, the briefs. ill Los An~eles 

Tj me s (July 31. 1990). This is inconsistent with the views of other former 

colleagues concerning Mr. Souter's role in major cases, as well as Mr. Souter's 

own view that the attorney general's offlce was a "tightly-knit, tightly-run 

organization." ' 

Richard V. Weibusch, whose sig~a­
ture appears on the brief as an ass1st· 
ant attorney general, said today, " 1 
never ran the language before Judge 

1 
Souter." Mr. Weibusch, now a lawyer I 
in private practice In Manchester, 
N.H., said the brie{ did not rel>resent 
anyone's personal view on abortion but 
was the result of the obligation of the 
office of attorney general to defend 
regulations adopted by a state social 
services agency. 

The Attorney General is appointed 
by the governor, who at ~e lime was 
Meldrim Thomson Jr., a ftrm opponent 
of abortion. . 

"The language in th~ briefs 1~ all 
mine," Mr. Weibusch s~1d. " 1. don t ~e­
member having any d1scuss1ons With ' 
David about the case." · 

. ... . . - ---- ........ -

unaua&e to Attract AttentJoo 
Mr. Weibusch said that at the time 

the case was being argued, there was a 
general acceptance of the legitimacy of 
Roe v. Wade, the landmark 1973 case 

, that established the constitutional r ight 
· to abortion. Asked why he employed 
the phrase, "killing of the unborn " he · 

, said he was reaching for the "~ost 
, ~lorful, most high-profile language to 
wm my case." 

"While the language, In retrospect., 
might ti(! in with the lansuage of some 
groups today," he said, "all I was 
trying to do was &et th~ attention of the 1 
court." I 
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By its own lights, then, the District Court has enjoined Defendants 

from preventing abortions in the second and third trimesters except 

when medically necessa~y to preserve the life or health of either 

the mother or the fetus. That injunction is, on its face, contrary 

to the Supreme Court's holding in B£! and Doe and must be suspended 

during the process of this ap~eal. 

III. A REQUIREMENT THAT THE STATE OF NEW HAMPSHIRE PAY FOR ALL 

ABORTIONS PERFORMED ON MEDICAID RECIPIENTS DURING THE COURSE 

OF THIS APPEAL MAY BE EXPECTED TO DENEFIT FEW• IF ANY, 

PERSONS AND WILL BE MORALLY OFFENSIVE TO THE THOUSANDS OF 

NEW HAMPSHIRE CITIZENS WHO DO NOT WISH THEIR TAXES TO FINANCE 

THE KILLING OF UNBORN CHILDREN. 

Many thousands of N~ Hampshire residents find the use of 

tax revenues to finance the killing of unborn children morally 

,({ repugnant. These are deep, often religious, beliefs, giving rise to 

strong emotions. 
• There is, in fact, an a~gument 

of substance that, while the citiz~ns of a state may not act to 

prohibit a woman from aborting, they are free, under both the 

Constitution and Title XIX of the Social Security Act, to decline 

to contribute their tax dollars to support such an activity. 

'111e terms 

of that injunction are ~lso contrary to the holdings of the United 

States Supreme Court in Roe Y• Wade, supral and Doe v. Bolton, supra., 

and, while they may operate to benefit a few, are morally offensive 

! 

to thousanda of New Hampshire cititens • 
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On the contrar y , 

e ve r y woman in the State of New ~ i ampshire is equally free from 

government interference in the exercise of this right. 
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In his concurrence, Judge ·souter reached out to resolve an issue 

net before the court concerning the dilemma faced by doctors who are 

opposed to abortion and yet must discharge their professional 

obligation. He offered an alternative for such doctors, by allowing 

them to make timely referrals to other physicians "who are not so 

constrained." The majority believed it unnecessary to address the issue 

raised in Judge Souter's concurrence because it had not been briefed or 

argued in the court below. 

Thus. this sbon concurrence is recent and tellin~ 

evidence of the nominee's special empathy for the opponents of legal abonion. 

the Supreme Court or 

the United States has held that a woman has a constitutionally 

secured right to terminate a pregnancy. Roe v. Wade, 410 U.S. 113 

(1973). It follows from Roe that the plaintiff Linda Smith may seek, 

and the defendants may provide, information and advice that may 

affect the exercise of that right. The basic social and constitutional 

issue underlying this case thus has been rewlved: we need not cover 

ground already traveled by a court whose interpretation of the 

National Constitution binds us. Today we decide only whether, given 

the existence of the right of choice recognized in Roe, our common 

law should allow the development of a duty to exercise care in pro­

viding information that bears on that choice. 



.. 
I 

SOUTER. J .. concurring: I concur in the majority opinion and add 

this further word. not because that opinion fails to respond to the 

questions transferred to us. but because those questions fail to raise 

a significant issue in the area of malpractice litigation that we 

address today. The trial court did not ask whether, or how. a physi­

cian with conscientious scruples against abortion, and the testing 

and counselling that may inform an abortion decision. can dis­

charge his professional obligation without engaging in procedures 

that his religious or moral principles condemn. To say nothing about 

this issue could lead to misunderstanding. 

In response to the questions transferred, the court holds that a 

sphere of medical practice necessarily permitted under R~ v. Wade, 

410 U .S . 111 (1973). is not exempt from standards of reasonable 

medical competence. Consequently we hold that the plaintiff alleges 

a violation of the physician's duty when she claims, in the circum­

stances of the case, that prevailing standards of medical practice 

called for testing and advice, which the defendants failed to provide. 

It does not follow, however, and I do not understand the court to 

hold, that a physician can discharge the obligation of due care in 

such circumstances only by personally ordering such tests and 

rendering such advice. The court does not hold that some or all phy­

sicians must make a choice between rendering services that they 

morally condemn and leaving their. profession in order to escape 

malpractice exposure. The defensive significance, for example, of 

timely disclosure of professional limits based on religious or moral 

scruples, combined with timely referral to other physicians who are 

not so constrained. is a question open for consideration in any case in 

which it may be raised. See Note, Fatlter and Mother Know But: 

Defining tM Liability of Physicians for Inadequate Genetic Coun8el­

ing, 87 YALE L. J . 1488, 1510-12 (1978) (The Physician as Conscien­

tious Objector); Editorial Note, Genetic Malpractice: A voiding Lia­

bility, 54 U. CIN. L. REV. 857, 869 (1986) (Failure to Refer to Genetic 

Counselor). 
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I c., Opposition to Repeal of Abortion Statute 

As attorney general in 1977, David Souter successfully opposed the 
repeal of an 1848 law which applied criminal penalties for the 
performance of an abortion. To support his argument, David Souter 
evoked the symbol of New Hampshire becoming the abortion capital of the 
country. He is quoted as saying, "Quite apart from the fact that I 
don't think unlimited abortions ought to be allowed ••• I presume we would 
become the abortion mill of the United States." He further 
hypothesized, "Let's say somebody performed an abortion, which would now 
be legal in ~ev Hampshire ... in the eighth month. Let's assume you had a 
viable fetus. If that fetus died as a result of the abortion, that 
would not be murder or manslaughter. That would be no offense at all 
the way I read the statute." 

Apparently, Mr. Souter was concerned that repeal would leave the 
state without any prohibition against abortions, when in fact the 
abortion statute was (and is) comple.tely unenforceable under Roe. 
Moreover, Roe has always allowed state-imposed restrictions after 
viability,-cQntrary to Mr. Souter's assertions. These gratuitous. 
inflammatory comments revepl a hostility to the fundamental right to 
choose. 

.My )._ 7; 147-T ~~ w, lb-v ,} ()~ 
Dea I" Mr. Cha lrean 1 

Thit bill ln lt1 preeent fo~ contaln• one feature 
vhieh I do not believe the Lealalature intend• to enact. In 
r~vtna t~o. the bookt all penaltlee for abortion, at what• 
eve~ etaf• of preanane1 the abortion mlaht be performed, the 
bill wou cl letve the State of Kw ~~.tmP•htre without tho•• 
prohlbltlon• •rln•t abortion whleh are eonttitutlocal under 
the holdlna• o the tuprem. Court of the United ltat••· 

S.eau•• of ••veral problema vbleh thl• offlee vae 
required to work on toda1 unaer pr•••ure of d .. dlloet, I am 
f~ankl7 un4blt to off•r a etatute to ,ou at thlt t~ which 
would ~ovid• the d•ar•• of prohtbltlon •a•ln•t abortion 
vhlc~ the tup~eme Court of the United Stat•• a11owt to the 
ttatee • f' n••ct be, 1 can only uk that you •••It eu•penelon 
of the ru •• of the lenat• to allow for tha draftlna of 1ucb 
a '"tute.. If JOU would eall on 1M tba flrtt of ntat tre•k• 
I will ..U · •"•1'1 •ffol't to arrana• to~ help ln dl'aftlna eueb 
a t~tut•• tlthu la eo..tultatloa with you.- Coaralttee or b7 
atvtpa_~.vtev to Whatever the Offlc• of Ltaltlatlv• lervle•• .. , ..... 

Your• re•pectfully, 

·O.vl4 11. loutel" 
Attorn•t Cen•r•l 
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Bill Is Seen Makmg 

NH an 'Abortion Mill' 
By DONS TIBBErTS 

lt..,_ H~- l....,.u CPI~ 

CONCORD - Atty Gen 

David Soot~ · h~s to con­

~ tbe ~na~ to al ter a 

Hou~pa.ssed btll wrud! tf 

e.nact~ will 'itipe out all state 

law dealing with abort ron and 

could make tbe Grarute State 

an ··abortiOn mJII. ·· 

''Qui~ apart from the fact 

that I don 't thin.lt unlirruted 

abortions ought to ~ allowe-d . 

iHbe Slate of New Hampshire 

left the situation as it is now . 

I pre3ume we would ~me 

the abortion-mill of the L"nit~ 

Statu." said Souter. 

"But I think it's abundantlv 

ckar the legislature d~s not 

want to let this situatron stay 

ps it is ." he said. 

"~ow that th is btll_has ~en 

received by the Senate Judi­

ciary CommittH. I'm going to 

address that comrru ttee and 

advi~ "'thad ~Iter sit down 

and talk about tbis and decide 

~t is to be dooe,.. be 

ttplamed. 
lbt problem ctnters on 

amended HB -858 '~~ohr..:.:J t.be 

Hous.e took from :ilt :.ab le 

:'>lay 11 and p.:l~ ~~o ~ :..1o ~ t 

debate . by vo1ce ~-

The btll outward r\' ..-as 

srmply an omrubus mea~ 

that would cl ean up trrors . 

o rru 5.S 1 on s and I.DC'OI\5 1 sc e.n a u 

rn sta•e law .and ~ o rr:ak e 

t>X tstrnt; law conform :o ._..,e 

cnmina l code on a vanety of 

subje-cts ranging from snow­

mobtles · to maple syruo and 

~t'~lC 1l'ie · reporttnc of bur 

ktl ~ 5 

But 141thtn that 23-page bill 

\l. '<l5 reptal o( all eurung 

state Jaw on abon ion . F'e"' 

rAnk and f t ~ e solons knew 

th at . 1 nC I Ut1 1n ~ avowed sup­

porl<'rS of the nght to ltfe. 

Souter exn1a1ned yesvrdav 

that one of the stare Ia~ that 

" WOIIJd bt" Wiped OUt made It 

a m1sdemeanor to do any 

. abor110n. procure an abort100 

or admtnrster one ... 

; .. If the child was. a so< ailed 

: qu1ck child. the law made it 1 

: felonv to p e r r 0 r m an 

: abortton ." he said. "The third 

: statute. under: wh ich • Joy~ 

\f dlette was pro.secu'.ed sev· 

era! vears ago. made it 

murder If the mother wu 

kt!!f'd tn the course of an 

rllegal abor11on . ·· Souter re­

porte-d . 
· What HB 85& wrll do is to 

knock out the old misdemu~ 

or and old felony ~~tutes IQ 

there will ~ nothing there. It 

would leave on the books the 

statute making it murder · if 

you killed the mother ia the 

proces.s of an abor:'joo. but the 

trouble is that s!Jitute says 

it's murder tf the mother iJ 

killed in the coone ol 'pet· 

forming either of tbe acts 

described ill ·!.be two foregoi.al 

sections. explamed Souter. 

"Well you will DO looier 

have any two f~goi.ag ~ 

t ions. so tbe third S«:'tioa. 

although it wouldn't be reo 

pealed. would probably bt 

wort.h.lesa." a 1 1 e r t e d tbl 

st.te '• top Jaw enlorcemeat 

~·om~r. 
. 

• 'The criminal code. wbJdl 

deCIDU tbe offe~Ue~ of ki11.iDI 

Al)Otber, . defilla '&DOtber' u 

ucluding a fetus. Let'l PJ 

somebody performed u ~ 

tJoo wbicl would DOW be ..... 

Ia New Hampebi.re-.o far u 
. . _, , __ ;. ~ ... ....,.. 

"~'s assume you had a 

viable fetUJ . U that fetus died 

as a re.s ult ol the Nortlon. 

that would not be....mur~ 

marulaugbter. That would be 

no offeo5e at tJI the way 

I read tbe statu~." said Sou­

ter. 

'"If tbe fettU wa.s born and 

lived O( course it wookf DO 

longer be a fetu.t but a child 

and the murder and miD­

alau&hter· laws would apply. 

But il it was killed in the 

course. ol adminimring the 

abortion, it couJd aot be 

Protecuted IS manalaUib tu 

or murder.'' he said . 

''That would leave !.be pc»­

.sibility M tbe Board of 

Registratiofl in Medicine Alii 
after anybody elliarecf ... ID 

aboi"Jons bvoocf .tat the 

U.S. Supreme Court llfl cu 
be done, be noted. 

Sou~r f~b the House biD 

bas goae too tar. "Yes: that's 

nght." he said. 

,_ """~"""• hse ...._, 



I "Ne~~-Jlb ~;pPhite · · strlet antl·abortlon law,; 
whlctl !llll relnllln on lhe bCX>h, we~e 1arseiY, 
tu~eH~dod by tht 1 97!l .Roe. vs. · "'a~ ~-~i 
Supr(lme Courl decision. A 1990 el'lbtt . to 
ellmlnal~ thole la w• t'BII .~&d lht Lti!'ala~.ure but 
we.' thwotted by Oov. Ji.Jdd ON!U'I veto. ' · .,_. .. ! 

Aner Souttr'a ctltlc.all971 rem1rkl, tht Senat~ 

Jurtlclary COIO!llll.le! amendt-d Hou~e Bill 8S8 to 
~llrnlnate ltl abolition or nbOt"Uon lawt. The bH" 

onet f\lbln Mn-c:o.ntrove~la). wu· pta sed 'by th,t . 

Sento.t~ and a{jn~d Into Jnw that June by Soul~r t 
hon, Gov. Meldrlrn Thornton,aataunch a.ntl·Abor­

\Jon ton~ervetlvf!. .. . . . . 

. . -··- -····· ·- --
Atkecf about the lnttrvlew )'etltrday, Tlbbttts 

uld Souter nc\'H taJd that hh c:ontefha 
about abortion rtneettd hl• personal vlewt. 

"Having rtAd my pte~ wHh Souter, It dots not 
ttrlke mt at aurprlslna," the vttt~ran ltate 

House bureau cllleroburved. 
''Souter obvious!)' wu aetlna Ol'\ beh8Jf or hla 

tllent, Oov. Mel Thomson. Th·at'• what attorncye 
aenttal ar-e expected to do. For exsmf\le, Wan en 
Rudman aerHd 81!1 AO under a mort liberal 
Watter retcraon u hi! prlnelpa1 client. Later, 
ltudrnnn terved u AG under Mel Thomton end a 
conat~na\1\' e ellent, · 

"Wh~tt l'm tuuesUhlf It that beof\l.ln ariy 
1\ttornty ~enersl opposea 1 partlcutat' mea•ure u 
th• ter.uJt or a &:o\'ernot'l tet'}uut, dOe! not 
hecMutJI)' mean that attorMy cenetal ~eraona-
1Jy and phJJospphlcallt' Jdhnet to that po$1\lon," 
. . . 
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Contrary to David Souter's position, judges have a legal obligation 

just as doctors have a professional obligation -- to apply the law to 

issues regardless of their personal beliefs. Judges frequently make 

moral decisions, most visibly in death penalty cases. Judge Souter's 

empathy with anti-choice judges suggests not only a restrictive view on 

the role of the courts in protecting individual rights and applying 

constitutional standards, but also his strong distaste for abortion. In 

addition, though the letter was instrumental in preventing passage of 

the bill, Judge Souter took no position on whether young women should be 

required to obtain parental consent -- leaving open the question of 

whether he would vote with some of the u.s. Supreme Court Justices to 

permit states to require parental consent or notification without the 

opportunity for teenagers to obtain judicial relief • 

(/Jot;~, PJ 
By David S. Broder 
and Ruth Marcus 

Wo>l>iniJion Poot SUif Wnt<n -7/2 6/tfO 
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As a judge on the New Hamp­

shire Superior Court in 1981, Su­

preme Court nominee David H. 

Souter wrote a letter on behalf <>f 

the court urging the state legisla­

ture not to enact a bill that would 

have forced the judges "to make 

fundamental moral decisions.. on 

abortions for pregnant minors. 

A leading abortion-rights advo­

cate in the state, who solicited the 

letter, said it "has been a critical 

part of preventing passage of par­

ental consent legislation" in New 

Hampshire for the last nine years. 

After being contacted by state 

Rep. Elizabeth Hager (R), the abor­

tion-rights supporter, Souter wrote 

the May 13, 1981, letter on behalf 

of the judges of the New Hampshire 
Superior Court. -· - · ·· 

ll•11er. a n~mbt-r of the boud of 

the Nattonal Abort ton Rights Act ion 

Lea ~ue. >aid she decided to contact 

Sotttt•r when a p:~renul con..ent bill 

P""-'<t'rl hy the Mate Senate was due 

for a heutnJt in th< llou~ . She !Uid 

he was the on ly Judge she knew 

well-t'nough soc ially that "I felt 

comfortable pickmg up the phone 

and havtnll th is conversation. 

"I told him there wa~ a judicii! 

byp:~ss in the bill and I hoped he 

would read it and talk to his fellow 

judges, b«ause I didn't think they 

would want to be rl~aling with mi· 

nors who could not ta lk to their par· 

t•nt• .otxout nhtamtnK abortKms . 

"I k •w<'ed and he talked to hi, 

fellow judges. and he drafted the 

letter, and they ilpproved it, and he 

·'!' 
'}'I 

' aent it to the committee. . ' . • It ~ 
very influential," ahe :uid. · 

Four years ~ter, when the ilsue 

came up again, she ailed Souter, 

by then on the st att Supreme 

Court, who ~!erred her to Richard 

Dunley, helld of the Superior Court 

judges. "I sent him a copy t:~ ·the 

!Souter] letter and he Nde a cou­

ple of minor change~ ul eent )t to 

the legislature over hit_ltignatu~.~- . 

she said. · or · ~ .. .. , ·t ·· 

Parental consent ~ ·in,i1 

killed that yeu and ., .. u.· 1984. 
Hager s:~id, crediting the letter • 

being an important factor. ·• ·· 

• 0 -
Dunfey s:~id yea~ he "edaid 

Kt'll<'rally confirm lhlt · ~C~:ount . He 

said he and other jllclaell!ld colllb­

orated with Souter 011 the 1981 Jet. 
ter. · ' 

• 
~ 



On May 13. 1981, Oav1d H. Souter, then a New Hampshire Superior 

Ccurt JUdge, sent th1s letter to Roma H. Spaulding, chairman of the New 

H.tmpshire House Comm1ttee on Health and Welfare: 

Dear Madam Cha irman : 

I am writing as a member of the commit1ee to speak for the Superior 

Court on proposed legislat ion that would affect the court . Tt'le full court 

met on May 7 and directed me to write to you to express the court's po· · 

s1t1on on SB 194, which you have scheduled for hear ing on May 13. 

The Judges do not believe it is appropriate for the court to take a po­

sit ion on the bas 1c question addre ssed by the bil l, whether parental con· 

sent shou ld be requ~red before an abortion may be performed upon an 

unmarried mmor. The court's concern IS directed, rather, to that provision 

of the bill that would require a justice of the Superior Court to authorize 

the performance of an abort ion upon such a minor when there is no par· 

enta l consent, if the justice determines "that the performance of an abor· 

l ion would be in . .. [the) best interests" of a minor who is "not mature. • 

The members of the court find two fundamental problems inherent in 

this provision. First, it would express a decision by society, speaking 

through the Legislature, to leave it to individual justices of th is court to 

make fundamental moral decisions about the interests of other people 

without any standards to guide the individual judge. Judges are profes· 

sionally qualified to apply rules and stated ·norms, but the provision in 

question would enact no rule to be applied and would express no norm. In 

the place of a rule or a norm there would be left only the individual 

judge's principles and predilection$. As carefully considered as these 

might be, they would still be those of only one individual, not those of 

society. Much criticism of the role of the judiciary in this country has char· 

acterized judicial activity in the application of constitutional standards as 

no more than the imposition of individual judges' views in the guise of 

applying constitutional terms of great generality. The provision that I have 

quoted from the present bill would force the Superior Court to engage in 

just such acts of unfettered personal choice. 

The court's second concern is with the necessanly moral character of 

such choice and the resulting disparity of responses to requests that ju· 

dicial discretion be exercised. As you would expect, there are some judges 

who believe abortion under the circumstances contemplated by the bill is 

morally wrOflg. who could not i" conscience issue an order requiring an 

abortion to be performed. There are others who believe that what may be 

thought to be in the "best interests" of the pregnant minor is itself just IS 

necessarily a moral as a social question, upon which a judge may not mor· ·· 

ally speak for another human beina. whatever may be that judge's own · 

personal opinion about the morality of abortion. Judges in each such cat· 

egory would be obligated to indicate that they could not exercise their 

power in favor of authorizing abortions to be performed on immature preg· 

nant minors. The inevitable result would be required shopping for judges 

who would entertain such cases. In other words. a principled and consis· 

tent application of the quoted provision would be impossible. 

For these reasons I have been directed to request on behalf of the court 

that any bill you may pass on this subject not authorize the exercise of 

judicial choice by justices of the Superior Court to determine whether an 

abortion should be performed upon a pregnant, immature minor whose 

parents do not consent to that course of actiOfl. 

Yours respectfully, 

David H. Souter, Justice 

New Hampshire Superior Court 
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, he .has expressed sympathy for 

inti-choice doctors and judges who eschew any involvement in helping 

~omen exercise their right. Perhaps most significantly, in discussing 

3bortion, David Souter has used the language of the anti-choice 

11ovement, including "abortion mill," "killing the unborn," and "the 

destruction of fetuses." The only known occasion in which he did not 

take a restrictive position is when the board of trustees of the Concord 

Hospital voted soon after Roe v. Wade to allow abortions to be performed 

at the hospital. Those present do not recall Judge Souter, a member of 

the board, commenting on the policy. 

silent on 
hospitals' 
abortions 

<;ONCORO, N H !API - Su ­
preme Court nomlll"" O.Vld Souter 
wu aii'W.to:d W1 tll ~ N.-. H.amp­
llhln hoospit.als that porlonn 1bor· 
tiono, but OlfiCiaJS It bot!\ f1 cibt ieo 
lAid ~y tha t Judi• Souter 
oewr ~~the divWw iuue. 

As Wlth his judicial reoonl. Unle 
1bout Judi• Sou~r~ r...Jincs 1bout 
lbonlon can be . leaned rrom his 
perlt>nnaDcc u 1 board member ol 
Coocord Hospital or u an oveneer 
ID !be llartmoutll Hilchoock Wedi­
cal ~Itt, which hal an ellllioted 
boopjt.al !1>01 petfonns ~ 
... !!om -boeplalr !law 1borooo 

-~New H.amJ>IIU;rt. bu a 
r... 'tnakinc - ~ tanla­
TDOUIIt 1D a....,.,. . 

But thoee 1m, ,rtUcb ha.,.. -
"-Clllbrcod """'"u.. tm ~ ... 
... &edoiaa tW'Iepliud abar-
tbl, - became .., lsouc wbDe 
Jt>dp Souw- ..-rift~ eid>er ... 

~-~~:- ~p~· 
Jllda- Soater ~ted ... 

.... t-.. .... .s..JIDc wltll 
daD, .... with !be IDO)orir, ill • 
lllll6 Nllnc !bat oak!~ ba• 
a reoponoiblllr, ID - unborn cbD· 
cine - bir1b ddecU aDd ... !be 
ewal ddecu are detec:t..t ID aJUnOOI t 

!be precnonl ..,..,., lbout optionl 
-loci ...tiDe abort!~& 

otndlb II tbe 1'110 bocpluls laid 
lhty bad DO ro<DIIec:tlao o( Judie 
Sou tee dlxussinl 1boniao at med· 

lnp or In penonal..,.,_...ticma. 
•o- tht ooune oil!.- that ...,. 

bem bere. that laue- came t. 
fore the board,"• Mid JUcllarol 
~ pnoid«>t oiCaoalrd Hoo!l'-
1111. "He aDd I _. tallood abouiiL" 
Mr.~ came1D tbe hoopitallll 

""o- tm,"""""' Judi• Souter .... a 
membor ol Ill board. Judie ~ 
eerwd u presideol ol !be board 
tr-t9781Dt9&5. 

Mr. .,.... and otben ~' 
proYide a .,odllc oumbor bul oak! 
rel.odwly h 1bortlonl are por­
b1Ded at the boopit.al. '!'be ~ 
clare UIIAib' II clone at ana diDi<:a 
~.me-. die bootPtal ol· 

At Coooont Hooplt.al and --=n1 
.,. dinic:a. lt'l cuotomall' - .. 
pert>rm lbortioru alia' 17 _... -
ae-. _... lhor1 o( !be end o( tbe 
~ trimester, salol hospital 
rpokeswoman Beth F'ensterwald. 

One escept ion It Danmouth 
Hitchcock, where otricialo said 
there had been rart' occasions when 
1bortions ha-.: been porlonned up ID 
the end o( !be oecond trimeotcr. 
1bote cases almost excluaiwly iD­
>OI\0: potential hann to the prqnaDI 

womc:n, otr">Cials said. 
Wrinen 1bor1X>n ruJdelines at 

Datlmouth Hitcha>ck 1cknowlo:d1• 
1 opUt amana phy>ici&nJ and other 
ll&fF mcmben ~r wh~her abor· 
tlono should be por1onned. 

"We feel ¥trY otrvniiY that our 
potienu haw aD altemati- ella· 
cu....S with them." the ruidelinel ..,. 

Dr. C..,...e A. Unle, chairman ol 
Danmoutll Hitchcock~ depart~t 
ol cbild and maternal health. said it 
wu possible that the fiCiUty -.td 
refuse ID porlorm an 1bortioll l'or a 
woman put 11 ....US who clidD' 
haw I medical ru-. 

Judie Souter wu an _.--r k 
the Dartmouth Wedlcal Sct>ool. 
wblcb Ia alrlllaled wltll !be boopl1& 

lk Robert McCollum. wilD ,... 
tired .. .,.,.., ol tbe medical ecbool 
thrw _... .... but remaiDI -
rull, laid the .,.,,_n t..d DO role 
... bootPtal alfaln. 

He ..W tW o11utac die ttnc.+ 
,_. _ ..--T ,_!lap luella 
llauiW .._ JDeDtloDed !be ...... 

abortlooo, - wu the qoatlall 
railed olur1ai..., _... 



_L Brief on Privacy Ri&hts jn U.S. y. New Hampshire 
7~ 

One of the nominee's few significant discussions of privacy rights came in 

the context of a brief be filed with the First Circuit Court of Appeals in U.S. v. New 

Hampsh i re. (Other aspects of this brief are discussed in the Civil Rights section 

of this Report.) In this case, the state was challenging the constitutionality of its 

obligat ion to report demographic statistics io ·the Equal Employment Opportunity 

Commission (EEOC). Among the reasons Attorney General Souter advanced in 

contesting the EEOC requirement was that state employees' privacy rights would 

be violated by reponing their race. Mr. Souter's brief strongly asserted that the 

Constitution includes a "comprehensive" right to privacy. Appea! from Decision 

of the United States District Court for the District of New Hampshire, Brief for 

Appellant in U.S. v. New Hampshir,, ~. at 46. In particular, Mr. Souter's brief 

argued that: ~Though not expressly mentioned in the Constitution, [privacy] 

takes its existence from the penumbras of the Bill of Rights," i.d,. at 45-46, citin& 

Gr:swold v. Conn,cticut, and "[w]hen a . fundamental right is implicated, such as 

the right of privacy, government's infringement of that right can be justified 

only by a 'compelling state interest."' l.d.. at 49-50, citin& Roe v. Wade. The 

nominee 's own views concerning these important precedents are clearly 

subjects for further inquiry by the Senate Judiciary Committee. 0 
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C. J 11sofa~ As Section 7o9(c) Purports To Authoriu The Reg­

ulation, It Causes Violation Of Certain Constitutional 

Principles. 

Uy followi~g the mand~te derive? &om S:Ction 709 (c), New 

f-hmpshire violates the nght of pnvacy of lts employees. Con­

.,-ess has no power to force ~uch impermissible s~te action. Cf. 

Towll.stnd v. Swank, 404 U.S. 282 (1971); Shaptro v. Thomp­

son, ~94 U.S. 618 (1969) . 

The "right to be let alone" is "the most comprehensive of 

rights and the right most valued by civilized men.': Olmst~ v. 

U11 ited States, 277 U .S. 4~8. 4 78 ( 1928) (Brandeu, J., d~nt­
ing). So "comprehensive" a right should include the right to 

refuse to inform the government of one's racial/ethnic back­

ground. Referring to the Fifth, Thirteenth, and Fourteenth 

Amendments specifically and also to the Bill of Rights generally, 

one could fairly tell the government - state or federal - that 

the color of his or her skin is simply none of the government"s 

business. And if the government would. lad the power to compel 

tl1at information directly, from the individual concerned, it 

should likewise lack the power to compel that information in­

directly, from the employer of such individual . 

It is no answer to this argument to say that the reports here 

required are merely in gross, that they do not identify any par­

ticular employee by race, and that they therefore invade no one's 

privacy. Saying this ignores what precedes the reports; it ignores 

the offending acts - the visual surveys of individuals or the 

making of certain post-employment record$ on individwls . 

With similar voi<U in logic, the government could profess to 

justify in-gross reports on the frequency with which persons have 

psychiatric treatment or the frequency with which they have 

sexual relations. Psychiatric and sexual in-gross reports, in and 

of themselves, might not offend anyone's privacy; but that simply 

is not the point. What is the point is the personal prying that 

would have to precede such reports - prying that could palpably 

offend the privacy of each and every individual who was later 

to become a statistic within these reports. Whether directly, or 

l indirectly through agents, government cannot lightly intrude 

into anything which is a matter of individual privacy; and this 

applies no less to racial and ethnic background than to psychi. 

atric needs and sexual habits . 

• • • 

Liberty, under both the Fifth and Fourteenth Amendments, 

is given a broad construction. Board of Regents v. Roth, 408 

U.S. 564, 571 (1972). It denotes not only fr~om from bodily 
restraint but also the right "to enjoy those privileges long recog . 

nized . . . as essential to the orderly pursuit of happiness by 

free men_. " /d. at 572. One of these privileges, we submit, stems 

from the constitutional doctrine of limitation of powers: it is~ 

freedom from governmental obtrusions that are excessive in 

demand and attenuated in justification. More specifically, for 

an employer4, it is a freedom from such offensive federal com. 

man<U as that to "eyeball," record, artd report the skin color of 

human beings; and, for an employee, it is a freedom from having 

his or her own skin color "eyeballed," recorded, and reported 

for the state and federal crovcrnment.s. 
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Rights of Gays and Lesbians 

In Opinion of the Justices, 530 A.2d 21 (1987), the Supreme Court 

rendered an advisory opinion on the constitutionality of state 

legislation prohibiting g'ays from adopting children, becoming foster 

parents, and running day care centers. The court relied heavily on 

Bowers v. Hardwick, 106 S.Ct. 2841 (1986), which held that homosexuals 

do not have a federal constitutional right of privacy. Judge Souter and 

three other Justices accepted without any critical evaluation and 

despite contrary evidence presented, the legislative assumptions that 

"the provision of a healthy environment [for children] should exclude 

homosexuals •.. from participating in governmentally sanctioned programs 

of adoption, foster care, and day care" because "being a child in such 

programs is difficult enough without the added social and psychological 

complexities that a homosexual lifestyle could produce." 

Applying the weake~t scrutiny possible -- the rational basis test 

the court advised that the ban on adoption and foster parenting was 

constitutional. However, the court concluded that prohibiting gays from 

running day care centers ~as constitutionally infirm, on the basis that 

day care providers, unlike adoptive and foster parents, are not primary 

role models. 

In a stinging dissent, Justice Batchelder rejected the use of 

sexual orientation as a factor in evaluating potential adoptive or 

foster parents. He writes, "[t]he State is never more humanitarian than 

when it acts to protect the health of its children. The State is never 

less humanitarian than when it denies public benefits to groups of 

citizens because of ancient prejudices against that group." 

[1-4] For purposes of federal equal protection analysis. homo­

sexuals do not constitute a suspect class, nor are they within the 

ambtt of the so-called "middle tier" level of heightened scrutiny, as 

sexual preference is not a matter necessarily tied to gender. but 

rather to inclination, whatever the source thereof. Nor is there a 

fundamental right to engage in homosexual sodomy. See Bowers c. 

Hardwick. 106 S. Ct. 2841 (1986). There is, further, no such right to 

adopt, to be a foster parent, or to be a child care agency operator. as 

these relationships are legal creations governed by statute: There­

fore, since no suspect or quasi-suspect class or fundamental right is 

involved, the proper test to apply in determining the bill's constitu­

tionality for federal equal protection purposes is whether the legis-



lation is "rationally related to a legitimate governmental purpose." 

Clebunu v. Cleburne Living Center, Inc., 473 U.S. 432. 446 (1985). 

The purpose of the bill, as stated in House Resolution 32. is to 

promote ''the provision of a healthy environmenti.] . .. role model[s] 

.. . [and] positive nurturing" to children affected by State-approved 

or -licensed activities and to eliminate the "'social and psychological 

complexities" which living in a homosexual environment could 

produce in such children. In general. we accept the assertion that 

the provision of appropriate role models is a legitimate government 

purpose. The question , then:is whether a blanket exclusion of homo­

sexuals from adoption. foster parentage. and child care agency 

licensure is rationally related to the achievement of this purpose. It 

is not our business to inquire into the wisdom or desirability of the 

legislature's choice. Sedgewick t•. City of Dot'er, 122 N.H. 193. 198, 

444 A.2d 490, 492 ( 1982). It may, however, be preferable to deal 

with the present issue as the State may now do. as one of a number 

of relevant factors on a case-by-case basis. The question before us is 

nonetheless the narrow one, whether the proposed choice may con­

stitutionally be made. 

[5] It is our opinion that the exclusion of homosexuals. as nar­

rowly defined by your resolution, froin foster parentage and adop­

tion can be found to be rationally r-elated to the bill's purpose. 

expressed in House Resofution 32. to provide appropriate role mod­

els for children. but we are unable to conclude that such an exclu­

sion vis-a-vis operators of all types of child care agencies is so 

related. TJ.. - · =-·- - '- · - - .l-~•··'-- •'-- -- -' · 

. f th bill's use of the term "appli· 

This is especiall~ evident 10 llg~\0 ·s :t issue. It would often be the 

cant" as the entitY -:vhose se:~~ ln~tl be a human being at all. but 

case that the ap~hcant woam le. In addition. even if the applic~nt 
rather a corporatl_on. for ex h p mi ht have little or no contact with 

were a human bemg, he or 7 e g to be provided in which case 

the children for whom services were b . I t' 
. I f nee would e lrre evan . 

the applicants sexua pre er; . 1 basis must take into account 

Moreover. any analysis o ratJOna "bTt in the foster care and 

the State's especially gr~:t {es~;~e;f~:e of the children affected 

adoption contexts .t~ provl e ~:r care and adoption cases. the State 

by placement deciSions. Inl f~s h'ghly sl·gnificant responsibil-

h 'th the exc uslve or a I • 

by law as el er . .f h. hild In the day care context, how-

ity to choose what IS bes~b-~~t t ~o~ ch~ice supplements the State's 

ever. parental responsl I I y 

obi igations. 

(6, 7] The question of whether t~e bill vio_Iate~ th~ equal pro~ec­

tion guarantee of the New Hampsh1re Const1tut10n mvolvel'a su~­

ilar inquiry. As under the Federal Constitution, no suspect class IS 

involved, nor is heightened scrutiny requiring application of the fai 

and substantial relation test, see Carson v. Maurer, 120 N.H. 925~ 
932, 424 A.2d 8~5, _831_ (1980): appropriate. The proper test under 

the State Const1tut10n IS, agam, the rational relationship test See 

Estate of Cargill v. City of Rochester, 119 N.H. 661, 667, 406 A.2d 

7~. 7~7 (19~9). We have determined above that the proposed Iegis­

~atlon 11 r~t10nally related to a legitimate governmental purpose .­

msofar as 1t applies to adoption and foster care. "'. 
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( 10] Therefore, the proposed bill does not unconstitutionally 

depri ve homosexu~ l s as defined of due process of the laws under 

ei ther the State or Federal Const itution . 

[ 11 J The third question posed b;· the leg is! alu re is whether the 

proposed bill would violate a·ny. substant ive r ight to privacy under 

either the State or Federal Constitution . We answer that it would 

not. resting our determ inat ion upon the L'nited States Supreme 

Court's decision in Bou:ers 1'. Hard tclck. 106 S. Ct. 2841 (1986). 

wherein the Court stated that the substantive due process line of 

cases exemplified by Grisu:old u. Cmmecticut. 381 U.S. 479 (1965), 

did not confer a fundamental right to engage in consensual homo­

sexual sodomy because "(n}o connection between family, marriage. 

or procreation on the one hand and homosexual activity on the other 

has been demonstrated . . .. Moreover, any claim that these cases 

nevertheless stand for the proposition that any kind of private sexual 

conduct is constitutionally insulated from state proscription is 

unsupportable." Bou·ers. 106 S. Ct. at 2844 . In ·addition. we note that 

no intrusion by the State in this 'context is possible unless and until 

an individual invites it by voluntarily seeking to adopt or to be 

licensed as a foster parent. Only then would the State pose questions 

about the individual's private life."as the agent responsible for pre­

serving and furthering the welfare of its children. See RSA 170-B:14 

(Supp. 1986); RSA 170-E:4, I (Supp. 1986). We should add that this 

opinion is not meant to suggest that the State might have a similar 

authority to delve into the privacy of existing marital or custodial 

relationships. The same result would hold true under the State 

Constitution. 
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A Defense of state-sponsored .Good Friday observance • 

In 1978, Attorney General Souter's office defended a declaration by then­

Governor Meldrim Thomson exhorting all state residents to "reverently observe 

Good Friday," including a plan to fly state flags at half mast on Good Friday in 

order to "memorialize the death of Christ on the Cross on the first Good Friday." 

ill Complaint in Brown y. Thomson. No. 78-93 (D.N.H. filed March 20, 1978) at 2-3 . 

Both in the lower court and the Supreme Court, the Attorney General argued that 

the plan was constitutional in pan because it was an attempt to recognize Jesus as 

an "historical" or "secular figure" -- an argument that could seriously threaten 

ch :.Jrch -state principles . ill Re(>IY to Memoranda Filed by Petitioners in Brown . 

~. No. A-807 (U.S. filed March 24, 1978) at 4; Motion to Dismiss for Failure to 

St•:e a Claim in Brown , m. No. 78-93 (D.N.H. filed March 22, 1978) at 2 . 

The dist'rict court rejected the Attorney General's arguments and issued an 

in~ :Jnction against the plan , . finding that it "not only seeks to advance religion, 

bu: a particular religion" and "contains all the seeds of divisiveness that the 

es:ablishment provision [of the Constitution] was designed to prevent." Brown. 

su;-ra. No . 78-93 (D.N.H. March 22. 1978); Washin&ton Post (March 25, 1978) . 

Although the court of appeals temporarily reversed the lower court's order on 

procedural grounds, the Supreme Court reinstated the injunction against the 

pla:1. ill Brown, m. No. A-807 (U.S. March 24, 1978); Brown. m. Misc. No. 

n ·-8028 (1st Cir. March 23. 1978); Washington Post (March 25, 1978). 

After Judge Souter's nomination to the Supreme Court. reports have 

surfaced suggesting that he may have disagreed with Thomson's actions. 

Th.:lmson reportedly stated that Mr. Souter "advised against" litigating the issue in 

coun. and several attorneys have stated that Mr. Souter did not agree with 

Thomson 's position. ill Manchester Union Leader (July 25. 1990); School Law 

News (August 2. 1990) at 3; Los Angeles Times (July 27, 1990). The attorney who 

actually argued the case. however, has reponed that Attorney General Souter 

•directed the effort" and that his "advice and counsel was imponanL • · ill 
Washington Times (July 26. 1990). To the extent that the nominee supported the 

constitutionality of Thomson's conduct. his commitment to fundamental First 

Amendment principles is called into question . 



Attorney General Souter supported the flag 1 i 

it was "a religiously neutral S}'1llb 1 f ower ng, stating that 

within the state's discretion. Lo~er~ngr~~~e~~afor an individual" 

secular purpose in that it recognized Good Fridags, he claimed, had a 

C Offime~o rate the death of Jesus Christ. Failin ~ as an occasion to 

religi ou s significance attached to Jesus Chris~ o recognize the 

observance of Good Friday Mr S t d and inherent in the 

, • ou er conten ed th t h 

advance or inhibit religion: a t e order did not 

"The lowering of the flag to commemorate h 

no more establishes a religious position ~net~:ath of Christ 

State or promotes a religion than the 1 i part of the 

~he death of Hubert Humphrey promotes t~:e~a:~eo!fat~;ag for 

emocratic Party in New Hampshire." 

A federal judge issued a temporary restrainin d 

the governor's order contained Hall h g or er, noting that 

establishment provision was designedtte seeds of divisiveness that the 

advance religion, but a particular rel~girev~ntTh It not only seeks to 

of Appeals reversed, but Justice Willi ~c. e First Circuit Court 

First Circuit, issued a temporary sta a~n ~~~nan, as Justice for the 

thus reinstating the district judge's~order. appeals court decision, 

_/):~~'¥\ YLJ > Jv--.. ~u i.~A ... _;/.,~0 
~/ s-) !jJ-:+ 

WHEREAS, .in ta.n.dA wheJte the C h!t.-iA ti.a.n ~teU.g.l.o n pile v~ 

a.n.d a.mong c.huJr..C.hu tlvr..oughou.t ot..Vt .lP.nd, Good F!Uda.y Jtepllehetta 

a. da.y o 6 ¢o.lemn pJt.a.yeJt a.n.d JtededA.c.a.tion, eApecA.a.Uy .in thue 

.t-Vnu when. a.U o6 U4 aJte moJte C.Ort:6UOU.h o6 the evvthudl.ng 

debt we owe to ou/l CILetLtoJt; a.nd 

WHEREAS, today, moJte tha.n eveJt, we a.pp!tec...We the moJt.a.l 

g!Ulndet..Vt a.nd ~tlle.n.g.th o 6 Ch.ltMti.a.nliy ~ the buh«vt.ll. aga.iM.t 

the 6 oJtc.U o 6 du.tJr.u.c,t.i.v e .&. e.a.l.o gA..u , CI.Ytd U Ll upon ili 

unc.o mptt.orn..<AA...rtg p!ti.Jtuptu o 6 lwma.n bl.teg!r.Uy. rli9 n.its; a.J1d 

dec.enc.y tha-t we 4ha.U. oUil.theJt. OU!t bet.teJt tom >JVtotU6; 

.: 

NOW, THEREFORE, 1, MELVRIM THOMSON, JR., Gov~tnoJt o6 the 

s.ta.te o0 New Ham~IWle, do heJteby a.ppea.l to my 6e-Uow c...Uize.M 

to JteveJt~y ob~eJtve Good FILA..da.y, A~ !, 1977, palltic.~t.e.y 

between 12:00 Noon and 3:00P.M., with due m~on .in c.h~tc.h 

oJt c.ha.pd a.nd I eApecJ.a.Uy 40~ the c.oopvr.a.tion o6 emp.loyeJ~A 

bt bu.hA..neA~ and btd~tJty by pe/f.J1t.Uting the»t. emptoyeu to pall­

tl..upa..te .in th.U medU.a.:ti.on dUILA..ng ~ome paJtt o 6 thue. tJVtee 

11olemn houJt.~J. F.lP.g~ 0town CLt ha.t6-mct6.t on oWt buJ...ld.i..ng~ w.U.1.. 

memo!tlA.Uz.e the death o6 Clt!r...i.!.t on the C'lO~~ on the. 6-VL4.t Good 

F Jti..da. y. 
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C. The Declaration at issue in this case and the 

symbolic act of lowe ring flags pursuant thereto has a sec ular 

purp ose. While no one would ·deny that Good Friday is a reli­

gious occ asion and that Christ is a religious figure, the 

Constitution does not prohibit all 

gion. Zorach v. Clauson, 343 U.S. 

The Declaration merely states that 

state involvement with reli­
_.. -~ 

306, 97 L.Ed. 95~ 

Good Friday, as a religious 

occasion for Christians, is an appropriate occasion for medi­

tation or prayer and dedication to Christian principles. This 

kind of purely voluntary rec~gnition of Christian principles 

has been recognized as having a secular purpose. See Gaines v. 

Anderson, supra. MOreover, the issuance of declarations and 

proclamations urging the observance of religious holidays and 

principles espoused by religious organizations has been an 

essentially neutral function in this state. See, for example, 

the Defendant's proclamations concerning Thanksgiving, Christ­

mas, Hanukkah and Fast Day. (Copies of said proclamations or 

declarations are attached hereto as Exhibits B, C, D and EJ 
With respect to the lowering of the flag to commemorate the 

death of an individual, in this case Jesus Christ, the symbolic 

action of lowering the flag on Good Friday is a symbolic 

recognition of the fact th~t Goon Frin~v ic ~n """----- - !---

occasion to commemorate the death of an individual who , it is 

submitted, although primarily a religious figure, may be re-

spected and revered for secular purposes as well. 
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?eo ? l e ~ho do no t acc e? t Christian theology, or 

6e: i e ve in th e divinity o f i t s "o u~. ~ er , · d' ~ 
- " '- can na r •Y c.er.y 

c ~ e histo r ic a l i m?ac t o f th e li fe and teachings of Je s us 

on ~es te rn c ivi l ization . It may we ll be po ss i b l e to 

c ev i se a n ob s ervanc e o f t hi s f act c ent ered aroun d the 

ceath of J es us wh ich i s suf f i c i ent ly devoid of endo rse­

~en t of Christianity or of any ot her re l igion , so as not 

co o ff endthe strictures of the First ~endment . 

I agree with. plaint i ffs ' counsel, however, that 

wit hdrawal of the _ Declarat i on at this point, would not 

va l i date the lower i ng of flags on Good Friday . The 

hi ~ · of the last two years' observances and the 

i ssua;; ... .! of the Delcaration yesterday cannot be--so· 

easily erased. 

Unless the Declarat i on is withdrawn and replaced 

wi t h another clearly placing the lowering of flags on 

public buildings ~o half-mast on Good Friday in a 

secular context, such lowering of flags must also be 

restrained . 

Accordingly, I have issued the Temporary Restraining 

Order filed herewith. 

{ 
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-. 

on March 22, 1978, a temporary restraini~g order was 

issued ordering defendant Thomson to rescind the de­

claration of March 21, 1978 and restraining defendant 

Thomso n from loweri~g the flags on public buildings 

"unless before that date defendant shall have issued 

a nd publicly disseminated a declaration clearly put­

t ing such action in a secular context, without offi­

c i a lly endo rsing the tenan ts of Christianity or any 

othe r reli g ion". Se e Exhibit 2. 

4 . On March 23, 1978, the Court of Appeals for the Fir~ t 

Circui t vacated the District Court Order. In the 

posture of this case, the Court of Appeals for the 

First Circuit correctly treated the Temporary Re­

straining Order as the equivalent of a preliminary 

injunction within the meaning of 28 U.S.C. 1291. 

5. On March 24, 1978, this Honorable Court stayed the 

Order of the Circuit Court of Appeals for the First 

Circuit. The first sentence of that order stated: 

" the application for stay of the judgment of the 

United States Court of Appeals for the First Circuit 

(a isc. No. 78-8029) presented to Mr. Justice Brennan 

and by him referred .to the Court, is granted pending 

the timely filing a·n<;! disposition of a petition for 

a writ of certiorari · in this Court". At the time the 

order was issued, counsel for the petitioners was un­

certain as to whether timely filing of the petition 

for a writ of certiorari meant that the petition. had 

to be filed within ninety (90) days of March 24, 1978 

or ninety (90) days from final Order of the United 

States Court of Appeals for the First Circuit. 

6. On March 24, 1978, a new declaration was issued by 

defendant Thomson. It read as follows: 

"WHEREAS, throughout our land Good Friday is 

for many a day of solemn prayer and rededication, 

especially in these times in which the moral 

strength of our society is under test; and 

"WHEREAS, Good Friday is an appropriate occasion 

to commemorate the historical impact of Western 

civilization on the life and teachings of Jesus 

Christ and the principles of human integrity, 

which he espoused; 

dignity and decency 

E I MELDRIM THOMSON, JR., Governor 

"NOW, THER~FO~f,Ne~ Hampshire, do hereby appeal to 

of the Sta 7tizens to show consideration for those 

my fei!~wt~1observe with reverence G?O~ FRIDAY, 

who w 24 1978 and I especially sol1C1t the co­

MARCHt. ' of e~ployers in business in industry by 

oper~ 1~n their employees who wish to do so to 

per~~~i~~fe in meditation or other appropr1ate ac­

i~~ity during some part o~ this.day. Fl~gs.flown 

half-mast in our build1ngs w1ll memor1al1ze the 

~~ntributions of Christ to our.society; I alsohu~i= 

our fellow citizens to fly ~he1r o~ ~lags at a 

mast and their lapel flags 1n a pos1t1on of stress 

on Good Friday." 
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The attorney general's office, under David Souter, defended the constitutionality of the statu~e. He argued that important government interests were furthered by the establishment of an efficient motor vehicle registration system and promotion of tourism and state pride, The attorney general's office also argued that obscuring the motto bore "no relationship to the freedom of expression of the (Maynards]" and did not amount to symbolic speech worthy of First Amendment protection. Mr. Souter did not believe that the message conveyed by obscuring the state motto was sufficiently "particularized" to constitute symbolic speech. He characterized Maynard's conduct as "pure whimsy" without further explanation_. 

In an opinion by Chief Justice Warren Burger for a seven-member majority, the U.S. Supreme Court disagreed. While not passing on the "symbolic speech" issue, the <;:ourt found that the state could not compel an . individual to display an ideological message on his private property for viewing by the public. The First Amendment, the Court h~ld, protects the rights of individuals to refuse to foster an idea they find .· ' morally objectionable. Contrary to Mr. Souter s views, the Court also held that the state's interest was not sufficiently compelling to justify required display of the state motto on their license plates • 

The Burger Court, unlike Mr. Souter, clearly found that the state interest in identifying passenger vehicles could have been achieved through less drastic means that did not impinge so broadly on First Amendment rights. Furthermore, the state's interest in promoting tourism and state pride through display of the motto did not outweigh an individual's right not to be forced to carry such messages. 

More troubling than the fact that the Attorney General opposed the 
May nards' · position was his apparent denigration of their sincerely held 
religious and ideological beliefs. The brief submitted by the Attorney General to 
the Supreme Coun claimed that their conduct was "interpretable only as whimsy 
or bizarre behavior" which fell "far shon of warranting First Amendment 
protection." Stt Brief for Appellants in Wooley v. Maynard. No. 75-1453 (U.S. filed 
Aug. 4, 1976) at 6. 



-
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By a Lebanon District Court complaint dated Uecem~ 
28, !~4. Mr. Maynard was charged with a second v10latJOD 
ofN~A 262:27-c (supp ). (App . 19 and 20). He was found 
guilty on January 31, 1975, was sentenced to pay a fin; of : 
$50.00 and was sentenced to the Grafton County , N_e• · 
Hampshire, House of Correction for si x months , \~· hich 1;n- , 
prisonment was suspended. Mr. Maynard aga1r: d1? not P" ~ 
peal the conviction. He advised the Lebanon D1 stnc~ Co~­
that he would refuse to pay the fines, now to~alin_g _ $7;) . 00, a.Jj 
a matter of conscience and not due to any mab1hty ~· 
The Lebanon District Court then ordered Mr. Mayn ~ 
committed to the House of Correction for fifteen day~7s,l 
served his sentence and was released on February 15, 1 -~_i 

~ ----- ---o-----·-· -· -----· - --- ... •~:>nts. To re-
qu_ire a person who registers a motor vehicle in New Hamp­
shire and who utilizes this State's highways to attach to his 
motor vehicle license plates bearing the State Motto consti­
tutes no required affinnatfon of belief on the part of that 
person. State vs. Hoskin, 112 N.H. 332 (1972). The acts of the 
Appellees in ~hy~ically removing and obscuring the State 
Motto on their hcense plat~s do not constitute symbolic 
speech. A careful analysis of the circumstances of this case 
satisfies the standards for justified go.vernmental regulation 
set forth in United States vs. O'Brien, 391 U.S. 367 (1968). 
Neither by their conduct nor by a combination of their con­
duct and surrounding circumstances did the Appellees con­
vey any particularized message likely to be understood. 
Their acts, without explanation, are interpretable only as 
whi_msy or bizarre behavior. Any communication peculiar to 
the1r acts falls far short of warranting First Amendment 
protection. · 

.. -· _,. 
The First Amendment contentions of the Appellees are, 

first, that the State Motto on their license plates constitutes 
a required affinnation or belief and, second, that their acts of 
obscuring the State Motto constitute protected symbolic 
speech. In State vs. Hoskin, supra, the New Hampshire 
Supreme Court dismissed the- first argument, saying: 

"The defendants' membership in a class of persons re­
quired to display plates bearing the State motto carries 
no implication and is subject to no requirement that 
they endorse that motto or profess to adopt it as matter 
of belief .... [we] think that viewers do not regard the 
uniform words or devices upon registration plates as the 
craftsmanship of the registrants. They are known to be 
officially designed and required by the State of origin. 
The hard fact that a registrant must display the plates 
which the State furnished to him if he would operate his 
motor vehicle is common knowledge." (Jbid, at 336-
337). 
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,c:. 1 n ~ Ublnc t 1...- oun s 
holding is also assailable by ana.logy to the legal require­
ment (3 1 U.S.C. §324-a)that our National Motto, "In God We 
Trust", appear on all our coins and currency. This require­
ment ensures even greater dissemination of "the message" 
si nce currency is personally passed by hand. Nevertheless , it 
is a federal felony to alter, deface, mutilate, or impair any 
coi ns or any evidence of national bank obliga tio ns. 18 U.S. C. 
§§331 and 333. 1 To deface a coi n or federal ba nk note by 
obscuring the National l\fotto. clear ly tends to defeat the 
est3blishment of a unifonn national monetary system- a 
governmental interest whi ch is unrelated to the suppress ion 
of fr ee expression. Likewise, to deface a license plate by 
obscuring the State Motto clearly tends to defeat the estab­
lishment of a duly authorized uniform State motor veh icle 
registration system. For this reason, the second significant 
case of symbolic speech decided by this Court, Spence vs. 
Washington, 418 U.S. 405 (1974), is inapposite for while the 
defacement of a flag was found not to impair significantly 
any interest of the State of Washington in preserving the 
integrity of a privately-owned flag, in the instant case the 
significant interest of the State of New Hampshire in a 
uniform system of motor vehicle identification was directly 
impaired by the acts of the Appellees in defacing State­
issued license plates. 

w • • • ·' - - ·-· -·~ r • -J'-•• ..... ....:•• --..p .... ,. .... ,, ...... ,_-----~l~he-'II'Ot'lkooluftlft~-
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. \\"OOLEY 1· . .\lA YN ARD 430 U.S. 705 97 S Ct 1428 L.Ed .2d 752 ( 1977 ). per Bl'RGE R. C. J ., held th~t requiring ~ppell~e ~0 di '1=1 
the motto on h1 s license pla tes 1·io lated hi s firs t amendm ent right to .. / .Y from speaki ng" : 

re ra1n 
"[ T ]he freedom of th ou ght protec ted b.v th e F ir ·t Am endment [includes ] both th e n ght to. ,; pea k fn' el.1· and the ri!'ht to refrain from ~p(·aking at all. See Bru n1 It c. The n g ht to "f'L·a k an cl the ri~ht to rdrnin fro m speaking a re comple­mentar y compon ents of th e ' broader concept of 'indi\·idua l fr eedom of mind.' Th1: I S Jll ustrat.ed [ by ] .\!1ann Heral~ Publishing Co. t'. Tormllo ( 1974 ) [Sec . 7, 1!1 mfra.), 11he1e 11e held unconstJt utJOna l a Florida sta tute placing an affirma­tll e dut} u.p~~ newspa pe rs to publish the repl ies of po litical candidates whom they had cn t1 c1zed. 

"* *. * Compelling the affirmative act of a flag salute [the situation in Barnet te] mvoh·ed a mo re se r iou s infringemen t upon personal liberties than the 
passive act of carryin g th e s tate motto on a li ce nse plate, but the difference is es­sentially one of degree. Here, as in Barnette, we are faced with a state measure which forc es an individual ns part of his daily life-indeed constantly while his automob ile is in public . view-to be an instrument for fostering public adherence to an ideological point of view he finds unacceptable. In doing so, the State 'in­vades the sphere of intellect and spirit which it is the purpose of the First Amendment [to] reserve froni all official control.' Barnette. " New Hampshire's statute in effect requires that appellees use their private property as a 'mobile billboa rd' for the State's ideological message--or suffer a penalty, as ::l[ aynard already has. [The] fact that most indi viduals agree with the thrust of [the) motto is not the tes t ; most Americans also find the flag sa­lute acceptable . The First Amendment protects the right of individuals to hold a point of view different from the majority and to refuse to foster, in the way 

() 

New Ha mpshire commands, an idea they find morally objectionable.'' ( The Court next considered whether "the State's countervailing interest" was "suffic ien tly compelling" to justify appellees to display the motto on their license plates. The two interests claimed by the state were ( 1) facilitating the identifi­cation of state license plates from those of similar colors of other states and (2) promoting "appreciation of history, state pride, [and) individualism." .As to (1), the record revealed that these state license plates were readily distinguishable from others without reference · to the state motto and, in any event, the state's purpose could be achieved by "less drastic means," i. e., by alternative methods less restrictiw of first amendment freedoms. (See generally Sec. 3 infra.) As to (2 ), where the State's interest is to communicate an "official view" as to his­tory and state pride or to disseminate any other "ideology," "such interest cannot outweigh an individual's First Amendment right to avoid becoming the courier for such message." 
REHNQuiST, J .. joined by Blackmun, J ., dissented , not only agreeing with what he called "the Court's implicit recognition that there is no protected 'sym­bolic speech' in this case," but maintaining that "that conclusion goes far to un­dermine the Court's ultimate holcl ing that there is an element of protected ex­pression here. The State has not forced appellees to 'say' anything; and it has not forced them to communicate ideas with nonverbal actions reasonably likened to 'speech,' such as wearing a lapel button promoting a political candidate or wav­ing a flag as a symbolic gesture .• The State has simply required that all non­commercial automobiles bear license tags with the state motto. [Appellees] have not been forced to affirm or reject that motto; they are simply required by the State [to) carry a state auto license tag for identification and registration pur­poses. [The] issue, unconfronted by the Court, is whether appellees, in display­ing, as they are required to do, state license tags, the format of which is known to all as having been prescribed by the State, would be considered to be advocat­ing political or ideological views. () 
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SupQort for state school prayer law 

Perhaps even more troubling was the nominee's conduct concerning a 

New Hampshire school prayer statute. A state law explicitly permitted local 

school districts to "authorize the recitation of the traditional Lord's Prayer" in 

elementary schools, directing that panicipating students be "reminded" that 

"this Lord's Prayer is the prayer our pilgrim fathers recited when they came to 

this country." N.H. RSA 194:15-a. In a suit filed against a school district that 

sought to implement the law, a federal coun ruled that the law was "pat-ently and 

obviously unconstitutional." Jacgues v. Shaw, No. 76-26 (D.N.H. Feb. 6, 1976) at L 

The state was not a pany to the lawsuit challenging the law, and Attorney 

Ge:1eral Souter properly made clear that the state would not defend independent 

school districts challenged for ·· seeking to implement it. But even before any suit 

was filed, Atto·rney General Souter stated that his office would "do everything we 

can to uphold the law." Concord Monitor (Jan. 28, 1976). He also ·reponedly 

ofiered to file an amicus curiae brief in suppon of the law in the Shaw case, even 

though the state was not a pany and could have avoided panicipating in the case 

altogether. ill Manchester Union Leader (Feb. 7, 1976) at 1. This incident raises 

serious concerns about the nominee's views on this "patently and obviously 

unconstitutional" law 

was sued and be was 

and why he volunteered to suppon it when no state agency 
. .---

not required to do so. \ L I S h I B d 
J oca c oo oar s 

~ May Fight Prayer 
~,.·r/~,_ ; 6i_ 

1/2 6/rr; Suits Alone: Souter 
By 11{E ASSOCIATEO PRESS Last montll , Gov . Thomson 

Local school boards may sa id his office. through Its legal 
have to ligllt anll·school prayer coun~l . "wi ll be prepa~ to 
suits wttllout t~ help of tile defend any . .. challen£es. and 1 
New Hampshire auomey expe<:t tllat the altomey gen· 
ecneral"s office. says Atty . Gen. eral"s office will be prepart'd to 
David H. Souter. as.slst. " 

Souter sa id T\Je:sday his de- But Souter u id T\Jesday. " I 
partment would become In· don 't know what's on hts 
volved only If a suit Is liled tThomson'u mind. I've told 
challenclnl tile con· him It 's not wltll ln our jur isdtc· 
alflutlon~llty of t~ scveo· tlon. 

montll-old st~te law which &J. · " We 'll not as.s lst by being 
Iowa UJ:e Lord s Prayer to be ~ · coun~l for ln.._. d nt dl . 
dted In clusrooms. ~.,.n e s 

" In INti case our concern 11 to trlct.s. which unde~.law we have 
do everything we can to uphold no business do ln.:. 

·-Die Jaw,' SWier sild. Souter41u- idvlsed · school 
The N.H. Civil Uberties boards to consult wltll local at· 

~llloti ItA ,aid It plans tu Mit lomey~-llowln~~-
-.ull - C.-IIop-reclt.allan. oC. .Ihe ,I"OC?"! pr~yer. ·~ -- .. • 

puyer In Rochester schooiJ. Meanwhile, a spokesman for 
Souier uld If Ulal suit dial- Democratic: presidential c.Jndl· 

len&et tilt action ol tilt school date f~ Harris said Harns 
board l« aUowlnl prayer In tilt docs not support tile prayer law 

· claurooma. It II not within hiJ · tiecallle It apparently violates 
Juilsdlc11oe. · 1be "S...SUpreme .~ 
"ll- ld1ool dlslrtc1 acted dlullowln&school prayer.· 

llllt'OIIItltutJonaliJihat docs no( "Our lnteJ1>relatlon (of tt-. 
~ mun tilt ttAtute II state law ttl that fl'a not a plan 

~!!'!~~". he •ld. !~ . Ill it allows tile student to medl-
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Even more troubling and revealing, the nominee personally expressed views consistent with the state's civil rights positions in several of his own spe.eches , as discussed in the Judicial Philosophy section of this repon. In a May, 19i6 speech, delivered during the EEOC appeal. Attorney General Souter attacked federal affirmative action programs as "affirmative discrimination," stating that they focus improperly on statisti~s and illustrate that "[t]bere are some things our government cannot do." Manchester Union Leader (May 31, 1976). 
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The nominee went further in criticizing alleged federal government 

. . h He claimed that the federal government bad no 

intrusiOn 1n a 1978 speec · . 

ma tters such as the educat ion of band1capped 

constitutional authority in 
' I h speed limit. and providing unemployment 

cbiidren. the 55 ml e-per- our . . 
k He . reportedly urged that the Umted States 

benefits for state and local war ers . . . 

" and lamented the fact that thiS nouon bad 

· d a "s trong central government 

avol . ss " ~oncord Monitor (Dec. 29. 1983). 

·dropped from our consc1ousne · --

Mr. Souter bas stated that be bas no text or other 

record of his speeches other than news reports, and did not mention his 1978 

speech at all in his questionnaire response. ill Souter questionnaire at 12-14. 

During my tenure as Attorney Ceneral, I gave a limited 

number of speeches before various groups in New Hampshire on 

legal and public policy topics. I have no copies of the 

texts of such speeches. It is ' not my practice to speak from 

a prepared text. I do not ordinarily keep any note cards or 

outlines that I might use for speeches and have not been 

able to locate any such note cards or outlines. The 

following summarizes my recollection concerning the speeches 

and lectures of which I am aware. In addition, while 

serving on the Superior Court and on the Supreme Court, I 

gave three lectures in con~ection with a continuing legal 

education program sponsored by the New Hampshire State Bar 

Association described in my response to Question I-18 below. 

1. I gave several speeches in opposition to a legisla­

tive proposal to legalize casino gambling in New 

Hampshire. The speeches addressed only the legal and, 

in particular, law enforcement consequences of the 

proposal. The speeches were given between November 

1976 and April 1977. I recall that two of the groups I 

addressed were the Franklin Rotary Club and the 

Lancaster Chamber of Commerce. 

2. On February 22, 1979 I appeared before a citizens' 

group, the Concord Health Area Survey, and on January 

7, 1980, I appeared before th~ Office of Health 

Planning and Development. I made both appearances in 

my capacity as President of Concord Hospital. I have 

no written record of any statement I may have made in 

connection with either appearance, but in each instance 

I spoke in favor of the hospital's construction and 

renovation plans. 

-.. 
• 

0 • • • • • • • • • • • • . ---• • • • • 
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3. I appeared on at lease one occasion before the (t 
Concord City Zoning Board of Adjustment to comment on a 

zoning proposal affecting Concord Hospital. 

4. During the 1970's and 1980's, I appeared 

approximately a halt dozen times before the Weare, New 

Hampshire town meeting to report on the value of unpaid 

medical services rendered to residents of Weare by 
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~oncord Hospita l. It ·..,.as the practice of Weare and ~~ther towns surrounding Concord to mak e an appropriation to Concord Hospital to help defray t ho se expenses. 

s. In ~ay 1976, I gave the cor.;-:;ence ment addres s at g ~aj c ation exercise s of the Dani el Web ster College and ~:e •-t E:;gland Aeronautical Institute. I am send ing to the Co mm ittee und er ~epara~· sove~ news clips concern­ing that address. ( 1/·._ L.-<f._;( 1- · -'- ' -< /._.. ,__. ~ \. \.... L~\) 
6. on June 17, 1976, I gave the commencement address at the Weare High School graduation exercises. I spoke on the subject of our constitutional system of government. I am sending under separate cover news clips concerning that address. 
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Hr. Souter used the same reasoning when, as attorney general, his 

office defended New Hampshire's refusal to report the racial composition 

of the state's workforce, as required by federal fair employment laws. 

In the state's brief before the U.S. Supreme Court, Hr. Souter 

challenged the constitutionality of the reporting requirement, calling 

it "superfluous" and "abusive." He claimed that the requirement 

"proceeds. from the cynical assumption that the fairest employer cannot 

be trusted any more than the most biased. And, it ends in treating 

every employer as if he were a suspected bigot and lawbreaker." He 

stated the regulation was non-essential to the aims of Title VII and a 

intrusive and unnecessary exercise of governmental power. 

Hr. Souter contended that requiring state employers to make racial 

and ethnic classifications was itself an illegal state action in 

violation of the equal protection clause. Such requirements were to be 

tolerated no more than racial quqtas, which were impermissible in his 

view. Hr. Souter further argued that the reporting requirements would 

cause employers to think in terms of color, rather than merit, and 

thereby result in employers acting in terms of color. He assumed this 

result, even though the reporting was to be done on an aggregate, not an 

individual, basis. The Supreme Court rejected his arguments • 

as Attorney General, Mr. Souter was involved in another 

challenge by New Hampshire to an imponant federal civil rights rule. A long­

standing Equal Employment Opponunity Commission regulation requires 

employers with more than 100 employees, including state and local governments, 

to submit forms containing racial breakdowns of their workforces. Stt 29 C.F.R. 

Pan 1602. As current EEOC chair Evan Kemp has explained, these statistics are 

·necessary" for civil rights investigation and enforcement and to help measure 

progress toward achieving fair employment goals. Washineton Post (Aug. 1, 

1990) at A4. 

Alone among the SO states, however, New Hampshire refused to comply 

with the EEOC regulation. The federal government filed suit and, before the 

nominee became Attorney General, a federal district coun ruled against the sute 



m 197 5. l'nited States v. New Harn"5hire, No. 75-197 (D .N.H. Dec . 22, 1975). In 

19- 6. Att orney General Souter pursued vigorous appeals of the coun ruling. 

In a brief filed by Attorney General Souter and one of his assistants, the 

nominee argued · that the EEOC rule was not authorized by federal law and was 

actually unconstitutional. The brief claimed that the required statistics bad 

"nothing to do with unlawful employment practices", would lead to impermissible 

job quotas. could not be constitutionally collected by the federal government, and 

would somehow actually promote discrimination. ill Brief for Appellant in 

Un:1ed States v. New Hampshire, No. 76-1018 (1st Cir. filed Feb. 20, 1976) at 9, 14-

15. 38. 

The Coun of Appeals flatly rejected the Attorney General's claims, finding 

that the required statistics were "o'ften highiy useful" in investigating and 

pro"ing discrimination, that claims of "purely hypothetical misuse of data" could 

not justify prohibiting its collection, and that the regulation was clearly 

constitutional. United States v. New Hampshire. 539 F.2d 277, 280 (1st Cir. 1976). 

In fact, the coun noted that a number of the Attorney General's objections were 

not even "deserving of discussion." l.d.... at 282 n.8. 

Nevenbeless, the nominee attempted to pursue the case even further. In a 

petition for review to the Supreme Coun, the Attorney General argued again that 

the rule was improper. He claimed that it was discriminatory because it ~uircd 

employers to be "color-conscious" in collecting statistics, despite the rule's clear 

purpose and effect to combat discrimination. ill Petition for Writ of Certiorari 

in l'!ew Hampshire y. United States, No. 76-453 (U.S. filed Sept. 28, 1976) at 7. He 

assened that the rule was "abusive" and "contrary to constitutional principles 

limiting federal power." liL. Then-Solicitor General Roben Bork opposed 

Attorney General Souter's petition for review, pointing out that •under well-

established principles" it bad no merit. Memorandum for the United States in 

Opposition in New Hampshire v. United States. m (U.S. filed November, 1976) 

at 1. The Coun denied Mr. Souter's petition. 

0 

Although the nominee did not personally argue the EEOC case, the (' 

available evidence indicates his approval of the briefs and arguments filed. Only 

the names of Attorney General Souter and one assistant attorney general appear 
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on both the appellate and Supreme Court briefs. 
That assistant has reponed that 

involved in the effon." Laal Times. (Aug. 27, 
th~ nom inee was "supponive of and 

1990) at 10. lnd d r G ee . IOrmer ov. Thomson has recently 

Sc:..: ter] did not_ discourage me" from .pursuing the EEOC 
stated that "I Jc.now (Mr. 

" . case to the Supreme Coun. 
-"'"".!1"-'<:...,_h'-'-i .:..:..n .,._g ..,t o'-"n'-....JPI._;olol..sut (Aug u s t I. 19 90) at A 4. 

This is panicularly disturbing in light of the evidence that the state's 
pcsitions were, to use the · · 

. n.ornJnee s term, "clearly wrong." As former EEOC chair 
Cllfford Alexander has expla1ned, the state's claim in the EEOC case 

was a "fatuous 
argument raised by people who are fundamentally · · · 

agamst giving equal 
emplo)·ment opponunity." U. 

~ _fs,._Lr4 Of'"'·f>-" (1-1cbv>k)~/Cf(--') ~(J 

' 

• , J. he information wntcn tne regurauon.s requnc: .. 
state to furnish on the EE0-4 form is essentially raw statistical 
cfitta which, properly interpreted, can provide an intelligent 
hasis for determining whether the state may be guilty of an 
unlawful employment practice within the purview of Title VII. 
See 42 U.S.C. § § 2000e-2 and 3.1 Information like that which 
the EE0-4 fonn seeks to accumulate is often highly useful when 
;m ag~ncy or court attempts to make the often difficult inference 
that illegal discrimination is or is not pre~nt in a particular 
factual context. • ' ~ - - · -· · -~·.....-t: 

· The constitution:d basis of§ 709 (c)- at least insofar as state 
and local governments are concerned - is the fifth section of the 
rourteenth amendment: 

"The Congress shaJl have power to enforce, by appropriate 
legislation, the provisions of this article." 

n 1e Supreme Coutt has consistently held this section to mean 
that "Congress is authorized to enforce the prohibitions (of the 
rourteenth amendment] by appropriate legislation." & Parte 
l'irginia, 100 U.S. ~!9, ~45 (1880) (emphasis in orinal [sicD. See 
also Katz:enbach v. Morgan, ~84 U.S. 641, 648-51 (1966). It is 
clear that when, by rhe Equal Employment Opportunity Act of 
1972, Congress extended the coverage of Title VII to state and 
local government employees, that was an exercise of the power 
~'T3nted Congress by the fifth section of the fourteenth amend-
ment. 

r 
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fhe House Report on the 1972 act explicitly states: 
· "The expansion of Title VII coverage to State and local government employment is firmly embodied in the principles of the Constitut ion of the United States. The Constitution has recognized that it is inimical to the democratic form of government to allow the existence of di5Crimination in tho~ bureaucratic systems which most directly affect the daily inter­actions of this Nation 's citizens. The clear intention of the Constitution embodied in the Thirteenth and Fourteenth Amendments, is to prohibit all forms of discrimination . 
"Legislation to implement this aspect of the Fourteenth Amendment is long overdue, and the committee believes that an appropriate remedy has been fashioned in the bill. Inclu­sion of state and local employees among those enjoying the protection of Title VII provides an alternate administrative remedy to the exi~ting prohibition against discrimination perpetuate9 'under color Qf St;l~ law' as embodied in the (. .- V , '/ /u ~ IJ.r)f vf .J 'a "f / , " 

__ d). In our ~iew, when Congress extended these assurances to state and local government employees in 1972, it was simply enforcing the guarantee of "the equal protection of the laws" acc~rded ~y the first section of the fourteenth amendment. See Fttzpatnclt v. Bitzer} supra at 5123. And, as the challenged record keeping and reporting provision. § 709 (c), is a reasonable and proper I?eans of assuring equality in employment, su Part I supra} 1t too would be authorized by the fifth section of the fourteenth amendment. 
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2It has, however, complied with the order of the district court. 
affirmed at the court of appeals, regarding identifications Cor those 
yea~. 

4 

tfll=e+....,a.lw~ ....... ~nef'WfQ, we "WbURr-bf~· 
hJpPYAG...ha-w~.-oJ.u;o~nd tOiimra'ttl! 91scsl «IWq& ..-(A . 
10.) 

.-'ncf on at least three other occasions similar views were cx­
p~ to federal officials by either the Governor or the State's 
rcnonnd Direc!~r. (~. 15,_19, 21.) 1"1-#" ' • - •• . ~ 

The requirement for "race/ethnic group identifications" 
binds each and every employer - as well as each and every bbor 
organization - that is subject to Title VII and 29 C.F.R. Pan 
1602.1 That kind of nondiscrimination, however, is not a virtue 
but a vice. It proceeds from the cynical assumption that the 
fairest employer cannot be trusted any more than ~e most 
biased. And it ends in treating every employer as if he were a 
suspected bigot and Jawbreaker. 

New Hampshire is one of a handful of states whose policies 
historically have been free of racial discrimination. See Keyes'· 
School District No. 1

1 41! U.S. 189,228 n. 12 (197!) (Powell,J .. 
concurring in part and dissenting in part). The record in the 
present case, moreover, does not even hint that such discrimina­
tion has ever been practiced by New Hampshire. Racial discrimi­
·nation, therefore, is not the cause of this controveny, although. 
unhappily, it is the context. The cause is federal bureaucratic 
abuse. 



The regulation is , in short, a means turned against Title VII·, 
end. For the natural consequence of thinking, or being forced~ 
think, in terms of color is to act in terms of color. And once such 
action begins- however subtle its form or benign its objectiv~ 
-it becomes a practice which, in tending to benefit one individ. 
ua l because of his co lor, tends to deprive another because of his 
co lor. Such a "racially differential impact" - even apart from 
any d iscriminatory purpose - runs afoul of section 703 (a). 
Washington v. Davis, 44 L.\\1. 4789,4792 (U.S.S .C . 1976). More. 
over, the classification leading to that result is itself contrary (j) 

section 703 (a)(2) . Title VII sweeps wide: it "tolerates no 
racial discrimination, subtle or otherwise." McDonnell Dougliu 
Co. v. Grun, 411 U.S. 792, 801 (1973) (emphasis added);~ 
also McDonald v. Santa Fe Transportation Co ., 44 L.W. 5067 
(U.S.S .C. 1976). 

The regulation is also inconsistent with section 703 U). Set 
p. 28 hereof. That section is an expression of Congres.sioru.J 
disfavor with quotas. -r• · · 

1 · f cases that New Hampshire is acutely aw~re of ~~ ~on ° h. 
ve sanctioned the use of r.iCl!il statuucs. New J!amps _ue 

had t.a.nds also that racial statistics could be wed m dealmg 
11 ~ ers m-and- ractice problems under section 707. But the 
wJth t~~~ in que~tion is not needed for the acquisition of such 
r~ ta'cs In any problem with a particular employer, the EEOC 
statts 1 • • k · · · ti could easily get such statistics - merely by n~vo m7t;u( )mv~6-
gatory powers under the statute. See secuons e , • 
709 (a), 710, and 705 (g) (2} · 

B. Insofar As Section 7o9(c) furports To Authorize Th·e Regu . .. 
lation, It Is Without Con.stitutioTUJI Basis. ·.: 

Citing Fitr.patriclc. v. Bitzer, 44 L.W. 5120 (U.S.S.C. 1976), ~ 
the First Circuit held that section S of the Fourteenth Amend .. 
ment is the constitutional basis for the requirement that state 
employers malc.e "race/ethnic group identifications." It reasoned 
that the requirement is an appropriate means to the end of . 
equal protection of the laws, guaranteed by section 1 of the ' 
Fourteenth Amendment. In fact, however, the requirement is 

·quite to the contrary. See Katzenbach v. Morgan, 384 U.S. 641, 
650 (1966). 

This, again, is not merely a matter where a particular allega· 
tion or determination is made that a particular employer fw . 
committed acu of discrimination; and where, ~use of such 
allegation or determination, that employer is told he must make 
certain kinds of "race/ethnic group identifications" for a certain 
period. In such a case, the identifications might be wed in in· 
vestigating the alleged injury or, if injury is found, in providing 
the needed relief. The present case is different. It concerns, not 
exceptions to the rule, but the rule itself. We are told in effect 
that, as a matter of universal policy of indefinite duration, 
all employers are to become, and remain, color<onscious, in 
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order to become, and remain, color-blind. This is government 
b)' non ~quitur. Such illogic at the top evidences two things: (1) 
parens patriae does not always know best; and (2) doublethink 
h~s come at least eight years earlier than George Orwell ex-
1~ted. 

"Our Constitution is color-blind .... " Plls.ry v. Flrguson, 
163 U.S. 537, 559 (1896) (Harlan, J., dissenting). Except when 
tests of the strictest scrutiny are met. "it d~ not ... permit 
any public authority to know the race of those entitled to be 
protected in the enjoyment of [civil] rights." !d. at 554 (Harlan, 
J.. d~nting) . 

Because the core of the Fourteenth Amendment is the prevention 
of meaningful and unjustified official distinctions based on race. 
Swughter House Ca.su, 16 Wall 36 (1873); Stra!UUT v. Wl.St Vir­
r;ini4, 100 U.S. 303, 307-308 (1880); Ex parte Virgini4, 100 U.S. 
339, ~5 (1880); McLaughlin v. Flcrida, !79 U.S. 18-4, 192 
(1964); Lovin~ v. Virginia, 388 U.S. 1 (1967), racial cb.ssi6cations 
are "constitutionally suspect," Bolling v. Slw.rpe, !-i7 U.S. 497, 
499 (1954), and ~ubject to the "most rigid scrutiny," Kore1114t.su 
v. United Stales, 32! U.S. 214, 216 (19«). Ther. '1>ear a far 
heavier burden of justification" than other da.ssJfications, Me· 
Laughlin v. Florida, !79 U.S. 184 (1964). [Hunter v. Ericlc.son, 
393 u.s. 385, 391-92 (1969) .J .. 

Section 709 (c) makM a mockery of th~ principles: its require· 
ment that every state employer regularly make "race/ethnic 
group identifications" causes "state action" that contravenes the 
equal protection clause. See, e.g., Evans v. Newton, !82 U.S. 296 
(1965), and Shelley v. Kramer, !34 U.S. 1 (1948). Congress has 

absolutely no power to authorize such action. Townsend v. 
Swank, 404 U.S. 282 (1971); Shapiro v. Thompson, 394 U.S. 
GIS (1969). 

Just as the requirement for "'race/ethnic group identifica­
tions" has no . constitutional warrant under the Fourteenth 
.-\mendment, so too it has no constitutional warrant under the 
interstate commerce clause or "elastic" clause of Article I sec­
tion 8. See FitzjJatrick v. Bitzer, supra at 5122 n. 9, NB con­
curring opinions of Brennan, J., and Stevens, J.; see also, Mc­
Culloch v. Mary/a,rl, 17 U .S. 316,421 (1819). 
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s ~ cT : o ~ 700 (c) rs L~CO NSTI7 UT r o:~ L 3:CACSE: 

A. It Is ~n Invulid E~e rcise Of Cons ress's 

?O\oJ Gr ~0 R2gul.Jte Ir."ccrstate Co r:~.-:-:e:-cc 

Un der Article I §8; And It Is ~eit~er 

Necessary Nor Proper ?or Congress's 

Regula~ion Of Interstate Co~~crce Under 

Article I §8. ~/ 

~~~ v. Jon2s & Lau~h1in Steel, 301 U.S. 1 (1937) is the 

wutershed decision for a broad .construction of the interstate cor.~erce 

clause. Tha~ ca3e ~?held a federal labor relations ac~ ~hich provi~ed 

:"o-:: coll2c-:iv.: ::,argai.~ing .ir. all. i.~d:..;stri2s "af:.:cting corr.rr.erce'·; it . 

save -::ise to the so-called affectation doctrine. Since then, the 

int.:rstate co~merce clause and the gloss of Jones & Lau~hlin have Deen 
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invoked to justizy ever-increasing federal regulation. Cases illustrat- • 
ing that effect are myriad. See, e.g., United States v. D~rbv L~~er, 

312 U.S. 100 (1941) (regulating the production of goods later shipped 

into interstate commerce); Wickard v. Filburn, 317 U.S. 111 (1942) 

(regulating farm production intended solely for consumption at the 

producing farm); Marvland v. \virtz, 392 U.S. 183 (1968) (regulating 

state-ow~ed facilities); and Per2z v. Unit2d States, 402 U.S. 146 

I" ;. !. 
f 

~ · • 
.. -' I 

• 
. I 
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9/ '""1'~, U...,.· .. ,.,d s~~ .......... -··r.· · ·•d ·-..,loH -:-"1a.:- (1) ~ ... ~ ~..··..,s \, . ..,._..., r.l"'d"' ""'.,..::1LO'J'"'-s" 
1.l:' .~ .. '"'~ ~'-""'"",;,.) ~. ~'-''- ..... \..: _.. '- ~ _._c. \,; "\,;• \,; a- ~ ~ .. . , '1..;-

• 
4 

ur;cc;r ..;cction 701(0) ":Jy virtue of th~ cctu;;l p-::otec~:.on cl.J.us2, :1c-: 

the ii"O-:.:::."'st<:te co:T.-:'I~rcc clause, a~d that (2) the-::e:Z'or~ th~ .3 ·;:.::~2' 5 

vie·.vs o~ the int!!rs~ate corr.-ilerce clause t-.rere irrelevant. --r;,u-: 

cr;t:.~ent misses ~~~ pain~: the pain~ is not the constitutienal 

ur.dc~pir.nin~ of section 70l(b) as it applies to states; the ?Oin~ 

is the constitutional underpinning of section 709(c) as it ap?lies J 

to all "employers." 



~ · · l tr .J nsJC~ l· ons ( rc : ~ ll l"b ti r: · ~ cr :.;.nnJ ~ t~ ~ t oc cu r solely wi th~ ~ o ~c 

sr.J::c ) . 

' cc~~ e~ce cla~se and :~e a~:ecta:ion coctrir.e have bcc:1 used to 
• 

• 
• u.s. 294 (1964) . 

• 
~ew Ha~9shi~e entertains no i~lusion that Jones & Lau~~lin • 

• ar.d its pro~eny c~n be overt~r~ed. ~or would it even wish thut res~lt . 
\~z~ ~~w Ham~s~ir2 seeks her~ .is no~hing so extreme; it seeks ~erely 

~alf which ~ecognizes that the interstate cow~erce clause, however 
broad, still has limits . 

• The Court in Jones & L~u~hlin expressed fear of a co~~letely 1 

1 centralized gover•~ent, one whose actions contravened the idea of a 
gover~~ent with limited powers. N~w Hampshire submits tha~ section 

J 
709(c), insofar as it authorizes the regulation in question, is I 

evidence of unched<ed centralized government. If the interstate 

' corr.:nerce clause can justify "race/ethnic gro~p identification" reports 
anr.ually~ then why could it not justify such reports monthly, or 
weekly, or daily? And if the ir.terstate co~merce clause can justify 
"race/ethnic group identificution" re~orts in an employment settir.g, :hen 

' why could it not justify such reports in other setti~gs? For ex~~ple, 
each citizen has a constitutior.al ri~ht to travel (G!'i::fi:t v. a~~ck::.::.ri,~:-:.::?, 
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To aSC2::-t.;i.n, If= 

tf= 
whether such intL&oidatio~ ~i~h~ be occurri~g, could not the in~~:--

tf= 

state cor..-nerce clause j'-!s ·cify a .federal requirer.:e::t t!1at ~ach st.Jte ., 
::~a~'e ":-2ce/ethnic group id2ntificat.io:1s" of those usin~ interstate If= ., 
hi~r.ways wit!1i:1 t:;e s~2te? Visual suo.~v~ys could occ:.1r at exits a::d .., 
frcr.: ov2rpasses. leiined su:-vey~ could ~a~e use of binocul.Jrs and • 
slow-~otion ca::12ras. ~a~~ ?assen~ar in a v~nicle co~ld be identi:icd 

.,., ., 
.;cco:-dir.g to t!1e "minority g:-o~? to w:1ich he or she apiJea:cs to belong, 

~ 

icentifi.es with, or is r~ga:-dad in t~e co:T" .. -:a . .u"1ity as !:lelonging." '.~.'J:e F= 

sar.:e categories set out in the ragulatior. in question could be applied F 
r 

to these surveys. Of ~ou:-se, . tho~gh, t!1e s~e kinds of questions t!1at • 
arc set out on pages 13-21 hereof could a:so be ~?plied to these sur- .. 
veys; e.~ .• how would or.e identify a drive~ whose or.e parent was 

tfj ,. 
"American Indian" and whose other parent was "Other" (e.g., Aleut)? r 

or a passenger \vhose or.e par~nt was "'.-.'hite" (e.g., ?akistani) and w:-.ose r 
r 

other pa:-ent was "Gthel"'" (e.::;., Thai)? IF 

At some point, obviously, t!1e f~deral goverr~~nt c~n Gxtend ~ 

the interstate co~oerce cluus~ beyo::d reason and into the absurd. t 
IF 

And New Hu~pshire sub~its that ~h~~ point !1as been reach2d in ~his .= 
case. The distinction bet\v~en r~asonc:bl.e re:;ulation and absurd r 

regulation is r.o less si~nifi~ant ~o ~~~ !~vocation o~ th~ int2rs~u:e 
~ , 

J -= • • 
~ 

~ 

€ 
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. . --S0 C:S ·.:~ : .· ·...J:_-'\2~~ ( ::_ ~ .2 ·.:. -:..; ~:_:.c.:: 
cc ~~2~22 so !~~!~2ct 6~~ r~ro~2 ~~at ~o e~~r~ce then, i~ v!~w o: o~~ co~?le~ society, ~ouid 
e:77ec:-...:nl~y c~~i~.::~at2 t:~e di.s:-::.~ct!o;, :;.:~ . .;.::en w;•at i.s n.: ·c:::.or.2.l 2-::..:i ·.-:::a ·.: is lccai a:1d co,T.? l etely 
C~2c.te tl C2r.t~2.l.:.z12d. SCV2~r..:7.!?:1"::. • 'i'}:e Cit.:.es-tior. is necessarily cr.e of ded~e~. !d. at 37. 

T­
-" ·"'. L. ·;)·,·. Sc:~cc!~t ::: ?oul-:-:-y 2o-:-_?. Cnse, 

. wa :cL~~ ~~c.-: ~~2 2~~2ct there 
.. -

-.· .. :::. ~ 2~)5 u.s. 
~as so r2~0~2 as ~o be beyc~d ~~s f.:~e-:-al ~ower. 'i'o fir:d ''i.::-:.12d:.c.cy c.r::: di-:-2c~ess" there was to f!:1d it "al;::os ·c ev::ryt-.'~era," 3 rest.:.l t :::1cor.sistent 
wit~ t::e mainter.a~ce of ou~ :ec::ral systam. !d. at 40-41. ---

·~ * 
\·.'e hc.ve often sc1.:.a that i.-.-.:crstate coli:":".er-ce it­self is a practical conception. !d. at 41-42. 

~ew !:ah.?Shire submits t~at enforcz~cnt of the regulation in question 
....,auld "effcctu<Olly obliterate ti:e dist.i:1c·:ion" between the re:asor.able 
an~ the absurd; it would si~2ly suppose rcasonc.blencss, rather th2.n 
tr.:?clt · it as a question t.·hici-. is "n2cessarily on~ of d.2grce." ::'ur~h2r, 

New 1-:ur:·ii:Jshire st.:.bi:lits tf:.::!-.: to fir.d re::son.:::blcn~ss in this re;;ul~t.:.on 

would be to find it "al.:r.ost evE::'J"·1h2!.'a"; a:1d to give eff~ct to tl-:e 

• ~ e 
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9. .:::- ::-... - :-'i.:-: r: 2s ..... '>c ~il_j:: ·_, · .: ~ . ' o.: ~'c.:· so ~s 
' .. :.":>0·_:- :::~e ?:---::> c:: .3s c.: L..:· . .;, (c ;-,::-.:ry 

:\ .:: :: ~: ~ :. 2 s 5 :: ~ L L ,; c _.:. 0 :-, ': :~ Ci :: I :1 _- ~:. ;-.:; C2 s 
:::c ~ ~ ::2~·~y o= ? 2 :. .. s~~s ·~: ic:~o ;.J :- JL:e 
?l'022SS o: :::...:h', Co:-:-::.-.:;::-y To ::-.::: 
?oc~:e2n~~ A~en~~~n~. 

-:o L):'0::2c ·c :.!.j2~-:y ~.-v·;-: 2:-! ·::-. 2 Go ... '2r~-.!7\:; :1~' s ;>~::~~oscs 
.:: re tcJ1e:-:.c.::~·:. : : -:= ~ :.:o :':-: ~o ::."22C:c7, a:. .. e ::.a-:u:.---ally 
a.lcrt to -::.:;:H?l ir;va.;;io:l of ·;::-:~i:.~ :.i!Je::.~ty :j:J .=vi.l­
~i~ded =-~~ c ::-s. ~h~ g~22~2st jur.~ers to lioe~ty 
:'...ur~~ :.:1 i;-_:;i.:ious :?r:c~.:.c:cr.:-:-. 2:1'.: ~Y :r.2i: of zeal, 
W2ll-~2Cni:-:~ - ~~: Wi~~OUt U:"'.~2~St~~di:~g. · 0l~St2ad 
v. ~~i t~ ~ 5~&:-2s, 277 U.S. 438, 479 (1928) 
~Jr~~d2is, ;. dis sentin~). 

b~oad cons~r~ction: 

" ~ib2rty " p.s a] Oi'Oa~ 2.:-:d :r.aj 2s·.:1c -::e::-:-:1. 
[I·;: is] .:J-::ong "the [1.] :-eat [co:~stit-utionc:.lj cor:cepts 
::n.!:::'?Osely le::"t to gat!:e:.' meani:-.g f~cr:: expe~i2nce." 
J 02~d of ~2~en~s v. Roth, ~08 U.S. 364, S71 (1972). 

I~ ce::o~es ~ot only [~~2com f~om ~odily ~est~aint but also the ~ight 

·•-::o enjoy ti:ose r>:.~ivileges long reco6nized • • as essential to -::he 

orcerly pursuit of ho.ppi:-.ess 0y f~ee .-:-:21"." Id. at 572. One of ::-:c:se 

?~ivilc~es, we sub~it, ste~s f~o:-:1 th~ 2o~stitutional doc:ri~e of 

li~itat~o:1 of ~ow~rs: 



~. :~ Cc ~ ~ ~~v e ~~s ?c~2~s ~ e s e~ved To 7hc 
S~3~2 S A~d T~c ? eople Un ~ er The Tenth 

th e S~3tc s by t he Co~s ~ it ~ t ion , ~o r ?~o h i~it2d by it to t he S(a t es, 

a r e :-e s e rv c d to· t ! ~ e S ~ a. t c s r 2 s:? ~ c t i v c ::.. y , o r to the p eo p l. e . " 

to regulate i ntersta-::12 cc .:.:. 2~c ~ a s wel.l a. s the power ·co en::o::'C2 

protection of the laws. Eut e~ually obviously, it has not be2n 

the power to oversee ilr.d co;-:trol every c!e ·~a il of hLL-nan a.c ·i:ivi 1.-y. 3y 

virtue of the Bill of ~ights anc! th2ir Qenur:bras, individu~ls have 

the means to resist unjusti::ied feder~l encroachli1e:r.ts, and therefore 

to retain a large measure of control ever their lives. Stat2s CiUil 

states, ho~ever, do not share tnes~ sa~c advantages. 

Although ther2 is reason to conclude ~h~t, when st~tes ~re 

acting as private persons, the feder.1l gover~~ent must treat t h em 

uue process (Gee i\;.·~ ·; u llicnt II D), i.:l10 L.nv on this is by no J:-~ c .- lll~> c : . :.~-..: .: 1:1 • 

And to the extent th.1t t:-:2 r:'ifth .\1::end;~10nt docs not protC!ct st:.:tcs 

fro~ capricious and ~~cessiv2 fedc~al actior.s, states are fo~cacl to 

:P 
,-•• )-= .. ~ • .. o~l., ,... c '' 'l · ~- """' "").....,.-. ":)-c' \..: , .... -O J' ~:"'S ~71~ - ~ ·· .::J • '-,; ~ • ._ • • tr.; . ,,_ .... . . 

to 

And tha nat~ral ccn-

' .... ' a;: a.c~.:..:.-:y -;:o 

programs ~s the one e~~~~ie~ in s~c~ion 7C9(c). 

F. !"'.: ~~c::.z :.::;~s ~ '3~C:~:.~~:: !3y ~ace, 
Contr:::.ry ':o :-:1e T::ir·cee:lth 
:'\ ---..l-... , ._ ..... 
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WA..C:HINGiON - While h~ ..,,.u 

,,. Hlln~hir~·~ ~tton-:
f'y ~r.era!, 

11id H. Sout.tt, t..ht> Suptt'rne Court 

rnlnN!, wu obli~ed t.o cler~nd in 

urt tho pobcie!l of &11 arrhcohSer­

' liYr govtmor, incl11dinf:! 11 ch;U-

1 r. W federal ~ua} opportunity 

IrA, Set~ .. Warren B. nucitnan, hta 

~ In ilie !Uite P<H~t. wd 

tnt!&!. 
1 Rudna.n, a Rtpublll'M who h~ 

hen one l1f Soutet'e key tn~?nton, 

~d the l"qllN Clpportnnity CIVIl' hfo... 

~ "Wbllt h~ '111-aA attorney g .. n('.-.1 

lltf Mtldrlm Thorni"On Jr . .,rv guv­

~. Thofll.IIOn·~ or-dcn 'lll'en• often 

\'11 to~rvaUv~, but they n~ver 

~ bcame !10 extrtme that f'ither hP. or 

t Sutc concl~ that they were un­

' ~tiona!, Rudm!ln M.ld. 

• Whn .. he wd he eoukt Mt te· 

rrmbfr Sou~r't~ opinion on the ill­

·"'• Rudman ntd he peraonally 

-~ 'IIIith the &rJU~nt thttt tM 

rdenl gO\·munent Md no riJZht w 

ode- alii# g('l\·emmen~ to list their 

fnplo~·t'ft~ ~· ~e. 

•But Wf' lo-t.," nurfmnn AAid 

Souter'" a~tinn11 111 Hurfman'11 

dput)· and a.- attomey rnend ha,·e 

~~ ~onside~bl
e c-ontrovr.rl'l\' 

/
",~ rr~idmt Dllt'h numinat.M hi,;, 

t l"!'place thr. retiril'l~ ,JustiC<" WU­

Iknt J. flnonruan .Jr. SomP ~hil ri~ht,. 

o~niT.ationA lAid ~· rlllt>rc1A,\· thal 

SU16'1 l.tf\lmen!A 'Ill' ere bf>yond Ole 

tal tTWnl'tTHm. 
f'o . . 

1 

Rudnwl. who a1.1G nt onpalJJ 

fil@d the cue, added, "J happen to 

~ with Mel thomson at U.. 

time." 'nle!'f Ia a diJtind.ion, he said, 

between pt"'Pefty reqcl.ring pri,· ~tt.e 

emp)oyen w document lheir hlrinl( 

polidet and IMulnl t.ht eame rt­

qui.-.mentA w ~tAta. "111at'.- • viola. 

~on of the prlnt'ip!Mt of fNfe~Rm 

and fttatt M\'eri~ty," ~ sa.ld. 

~k~ II So\lttr had tokJ him 

.. het.her he aaref'!d 1ritl1 that potl­

tion, Rudman 1'1'plied. "J juat don't 

rvroUed..• 
Eleanor JIQim~ Norton, head of 

th(' Equftl f,mployment Opportunity 

Commhr.-ion under ~eilient Carte•, 

NUd Souter' a 11'p11An.,:uap "enur .d­

f!d like a faT rf,:ht famtic 1nd dit' not 

f I 

- o 
· - " "I wu1C l.ls.C'J . 

In one, Souter embnc-ed !he Sur<r.n< 

Coun ' 5 pri>ocy doctnnc roar~ dQI. 

lengrn& !he >uthonty o( th< (C'dcn.J 1:'7" · 

trnmcnt fO (orrt \U ICS IO rtf<>r1 lhc rxT , 

W:l, >nd n>to un•l on Jon o( tl>cor r ntp~= 

by JOb otegory In ddendon' Sr .. 

IIJ mp,hi rr ' s rdu<>l to comply " ''h ·he 

order . S our er ~nJ hu l tg~ l lcJm rr h,-.J 

ht• '>ly o n the rontro>c"o• l Cnroo viti ,.._, 

R.x pre<rdc nLS te> lh,. •n ftdcnl >u thcnr. 

"Wheth<r drrectly, or i ndircctiv 

through •gents. go>cmmcnt onn01 l•r-uy 
inrrudc inro tn) thln& v.h•ch 1s 1 l'l"UOCJ C\( 

indrvodu ol pn•ory ; u.d this •Prl ics no b.5 

10 r>ri>l and ethniC b.ckground INn to 

r'YCht~lrtC needs 'nd \ClUJ! hJ~ ''' ·· · 

rcJth rh,· , t..rc · , 1~7b hr~d ro llu· l \ 

CPvrt n( Arr':JI' for rhc l\1 Cir~o.u•r lh.: 

' I JIC h"l tile t J~ 

S n ull'f J tJ nn l \lllrtfl· 1hc h~tl· r •n •fu r 

\.JX' . • 1111! hL.l· .JII!u ' ,.,uk. "' 'I .Jh.' ,,11_. ,,' 

~l' ll\ ' r:tl , '"' f- ' '1111 111' ""l' ft' •k h: llllll' '' ,. , 

(fh' pidlt..'f Il l fhl' ~ 1 1\\"IOnr ..11 tht,.' j . ll h,. . 

Jrch -con,cr"Jti \C ~1c1Unm D h ••n .... <"; Jr 

And Nev. llontp,hort offcrrd J numhc! " ' 

nlh('r SIJtutory JnJ consiiiUIIonJI Jr~u · 

menu .1!-H.k from pn\· ~cy . 

But lbff<r . "'ho "rote the bnd ond 

ugued the o'e . up Souter "'>< '"r· 

pont-e of •nd tn•ohed rn the tHo'" to 

fend off feJcrJI po,.·er. 

" 03v id 3nd flolkrd &cncr.>ll) J!'.V! ttl.: 

r~se, ""' e il wa.' o.n :ar~umcnt 1h>1 h......J tu 

be mJJe very urdu fly, .. Hoffer rtnl6 . 
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.. c. , State Literacy Test 

The 1965 Voting Rights Act amendments are pivotal in this country's 
commitment to the protection of minority rights. In 1970, David Souter 
sought New Hampshire's exemption from adhering to them. In United 
States v. New Hampshire, Civ. No. 3191 (D. N.H. 1970), the Nixon Justice 
Department filed an action, declaring that the amendments to the 1965 
Voting Rights Act invalidated provisions in the New Hampshire 
constitution which prescribed a literacy test as a qualification to 

assistant attorney general, Mr. Souter defended the literacy 
vote. As f lly argued that a suspension of the tests under the 
test He unsuccess u h t ts had ' ded Congress's authority, because t e es 
1965 amendments excee 1 1 

i 1 dministered in compliance with federa aw. 
been prev ous Y a 

David Souter is obviously untroubled by the position he was asked 
l ater in his questionnaire to the Senate 

t defend Twenty years • f h t 0 ' he described this case as one o t e ten mos 
Judiciary Committ~e, d . However given the opportunity to explain 
significant that e argue • fleet on' the substance of the case or on how 
his position, he does ~ot ~: have affected minority citizens. Instead, 
the Voting Rights amlen menll the intellectual exchange of his oral 
Mr. Souter could on Y reca 
argument. 

He also . argued against a preliminary injunction to permit persons who 

could not pass the test to vote in state elections in November, 1970. He claimed 

tbl: such persons were merely "fonuitous and incidental beneficiaries of a legal, 

rather than a constitutional, right to vote," and that permitting them to vote 

would hann the state by "watering the value" of the votes of other citizens. l..d. at 

7,S . 

-A thrc.e-judge federal coun finnly rejected the no~inee's arguments. 1be 

coun had "no difficulty in finding that the federal statute is probably 

constitutional," United States v. New Hampshire.1.lUlll,. slip op. at 2-3, a 

cocchision confinned by the Supreme Coun itself several months later by an 8-1 

vote in Oregon v. Mitchell, 400 U.S. 112 (1970). In contrast to tbe shon shrift the 

nor::linee accorded to the right to vote of persons who could not pass the New 

Hampshire literacy test, the coun foun J that "irreparable harm will inevitably 

result to those individuals" if tbey wer,. "denied the right to vote: and 

accordingly granted the injunction req· .ested by the United States. l.sl.. at 3. 



5. Un ited States v. New Ha mpshire, U.S.D.c., D. N.H. 

Civil No. 3191. This action was brought in 1970 by t he 

Unite d States Attorney to declare that amendments to 

t h e federal Vo ting Rights Act of 1965 rendered 

unenforcea ble New Hampshire's literacy test for vot ers. 

Th e gov ernor decided that the state constitutional 

provision requiring the literacy test should be 

defended, and the Attorney General assigned me to 

respond to the complaint and argue the matter before a 

three-judge District Court of the United States for the 

District of New Hampshire. Our position was that 

blanket suspension of state literacy tests exceeded 

Congressional authority under the Fourteenth and 

Fifteenth Amendments when the federal act was applied 

against those states whose tests had previously been 

administered without unlawfully discriminatory intent 

or effect. Although the state lost, I will always 

remember my participation in the argument of that case 

as one of the most gratifying events of my life, for it 

gave me the only chance I ever had to appear before the 

late Judge Gignoux of the District of Maine, and the 

argument included a genuinely dialectical exchange 

between that great jurist and· me. The other members of 

the court who heard the matter on September 29, 1970, 

were Judge Coffin of the First Circuit and Judge Bownes 

of the District of New Hampshire. 

Counsel associated with me were: 

The Hon. Warren B. Rudman (then Attorney General of 

New Hampshire), Hart Senate Office Building, 

Washington, D.C.; (202) 224-1601 

The Hon. William F. Cann (then Deputy Attorney General 

ot New Hampshire; now retired from the Superior Court 

ot New Hampshire), 36 Roger Avenue, Concord, N.H. 

03301; (603) 228-2328 

Counsel tor the United States was: 

The Hon. David A. Brock (then u.s. Attorney; now Chief 

Justice · ot the Supreme Court ot New Hampshire), 

Noble Drive, Concord, N.H. 03301; (603) 271-2149 
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also ~ \ e 5tat~' s ~o s i t ion ~~at t~ e cite~ s ect:o~ 0 : :~ e .. -
n~ • 

i s u..i constirutional as a pp li ~d to t:,i s Sta t e . :>on etr.el~ ss , 

t.'i e r el ati onshi p b ~t'.• een thi s ~ti o<~ an d th e pendin; oroi;;ir: a l 

ac t i ons i n the ~n ited S•a t es S upro~~~ Court i s such t~at r:o 

in al dete rminat i on of t he const i t i t i onali ty oZ the ci ted 

secti on n~ed be :7iade by th < s · Court. 

It is significant t hat i n each instance the provis i on 

whose constituti onality was upheld was restricted in Hs 

application to essentially particular circumstances . The 

appl i cation of the literacy test suspension provisions, 

considered in South Carolina v. Katzenbach, was restricted 

to certain political subdivisions in which voter re~i stration 

or voter participation in November of 196~ was less than SO~ 

of the voting age population. The Court could , therefore, f i nd 

that Congress had restricted its exercise of power i n such a 

way as to affect few, if any, areas substantially di f ferent 

from the areas i n which undoubted unconstituti onal State 

discriminations had in the past taken place. While admitti ng 

that the formula mentioned could perh~pa extend somewhat further, 

the Court at page 788, -, 330, stated that "(i] t was therefore 

permissible to impose th~ new remedies on the few remaini ng 

States and political subdivisions covered by the formula, at 

leaat in the absence of proof that they have been free of 

substantial votinl d.ilcr!Jnination in recent years." 



~ur~os es. First, author ity is wantin6 for the ~repo s ition 

:.'uta blanket suspens ion of all lite r acy tests ;:1ay be 

compelled by Congressional le~islation, absent the showin; 

of a co r~e lation be~een areas in wh i ch s uspens ion is affected 

3;1d ar eas in which t he t es t s ha·1e been used fo r ulti ::-.ate ly 

~•con stitu t ion al purposes. Second, th e quoted lan;uage 

o: the Court SU6~ests that unless t here is such a particular­

ized application of suspension provisions, constitutionality 

is unlikely. Hence, the State of New Hampsh i re submits that 

the United States has failed to m~e t its obligation to 

demonstrate a substantial likelihood that the Act will be 

adjudged, in t :·. is respect, consti tutiona1. 

III. THE iUSK OF IRR.EPARABU: HARt-l TO NZI.J !WI?SHIRE 
IF THE MOTION IS GRANTED OU~EIGHS THZ RISK 
OF HARM TO ILLITZ~T!S IF Tl~ ~~!ION IS DSNI~D 

To sec,rre~ata the ballots o:· ill.:.terates :ror.1 t!-.osa o: 

j a unwise since the vot:n; pcrfo~r.1 an ce of illita~ates ~oulc 

t: :ereby bacome easily C.iscoverable, si;;ce an ic!entifi ed block 

of .,otars could tr.e:-eby in a ve;:y p~ec ::: se manner 'be idant::.::ed 

as a£7ecting the outcome of a possibly close election, and since 

such a se:;reaa tion would se~·13 only the obj act of chaos in 

the event that the Supreme Court of the United States had not 

announced a decision by January 1, 1971. The State submits 

that to the extent that any one ~cup might so precisely be 

i dentified, the necessity for acceptance of the result of L~e • 

electoral process is jeopardized. The parties, the~efore, 

appear to be in substantial aaree;nent that illiterates should 

either be treated as regular voters or they should be treated 

as voters not at all. 
• 

Should illiterates be allowed to vote on November 3, 

detriment to the State and its citizens will occur in waterini 

the value of every literate citizen's vote should the United 

States Supreme Court later determine that illiterates should 

. 1ot have voted. To this harm must be added the impossibility 

of providing any ~~ans whereby illiterate voters could in­

telligently vote upon the constitutional proposals. which 

art presented on the ballot in narrative form; the result 

of allowins illiterates to make a cho1.ce in such matters h 
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~anta c:-oun t to aut:-.or-i z i:'l !; t.'-. ~ 11 t.:> vote at r-a:-.;:!;)r.., - t te r :.. :~ 

wir!-:ou t cor.j?::- e l-. e n a ion. la stly , ~t ~ i ess -1n t i 11 l t o ::- e =o 91 i ze 

r~at r~ e ?O~er- of t~ e S:a t a wh i ch i t i s cl a !~ed t~ a t :~ e 

con 3Tess ional action ha s usur-?e d i s a power- of Consticutio ~a l 

:1 acu r e . 'Nhile t he fr- anchi se i s guara.'i:eed to t he ci t iz er. s ~y 
t h ~ Constitut ion of t."'e United St ates, i t i s wi thou t quest ion 
t hat the p.:> l.' er- of t ~ e states to deter-mine the quali t" i cati ons 
of voters is a r-eser-ved power of a Constituti onal, rather t han 
of a merely le~al, nature. See, e.g., Lassiter v. Northha~pton 
County, supra. 

The voting ri~t which may be clair:led by New Hampsh i re 
illiterates, whoever and however 11any they may be, i s a r i ght, 
by contrast, of a merely legal nature. It has not been shown, 
and the State submits it could not be shown , that any present 
New Hampshire illiterate has been deprived the franchise as a 
r-esult of any unconstitutional discrimination by the State of 
New Hampshire or any other state. The evidence presented by 
the United States tends to prove just the converse conclusion, 
since it demonstrates a higher rate of voter partic i pation in 
New Hampshire than in 16 out of 22 states which maintain no 
1:: · ·· requirements. See "APPENDIX TO MEXORANDUH IS SUPPORT 
OF MOTIONS OF THE UNITED STATES" at p. 3~ . 

New Hampshire illiterates, therefore, may be enfranch i sed 
for the first time, if at all, not because they could constitu· 
tionally claim that franchise but because the Supreme Court may 
determine that a blanket suspension of literacy tests is a · 
constitutional exercise of consressional power. The individuals 
can claim, therefore, no more than that they are the fortuitous 
and incidental beneficiaries of a legal, rather t~an a con­
stitutional, right to vote. 



~C !'"Z~:-. , 3:- ·;.3. :~: . : :...:~ 

Ja s : -: :-. - .: ·- .. : ·: · .- . ·_·-: :. : ~ l .S : 3. : ~ 3 , 3 ~ :S : ... • . S . C : j 

~o r do ~e have a~ y ji~~i:u:ty in findi~g that ~ rr~~ara~:e 

har~ ~il: i~evitably resu~t to those individuals ~ho are 

illiterate if tr.ey ar~ d~nied the ri~ht to vote. The Su~re~e 

Court ha s emphasized on many occasions, most recent l y in 

Evans v. Cornr.an, 3~8 U.S. 419 (197?), that the right to vote 

is the ~~st fundamental of fundamental ri~hts. 

fT)here ~an be no doubt at this date that 
'once the franchise is granted to the 
electorate, lines ~ay not be drawn which are 

inconsistent ~ith the Equal Protection Clause 

of the Fourteenth Amendment." Ha9Jer v. 

Virginia Board of Elections, 383 .S. 663, 
665 (19EI6); see '..'illiams v. Rhodes, 393 U.S. 

23, 29 (196d). Moreover, the right to vote, 

as the citizen's link to his laws and govern-

ment, is protective of all.fundamental rights 

and privileges. See Yick Wo v. Ho~kins, 118 

U.S. 356, 370 (1886); Wesberry v. anders, 

376 U.S. 1, 17 (1964). 398 U.S. at 422. 

We are keenly aware of the fact that the constitutionality 

of the Voting Rights Act Amendments was argued before the un:ted 

States Supreme Court on October 19, 1970, 3 and that until that 

Court has spoken on this issue, it will not be finally decided. 
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l'he State of Arizona. maintains that Title II cannot be 

·nforced to the extent that it is inconsistent with Arizona's 

itcracy test requ irement, Ariz. Rev . Stat . Ann . ~~ 16-

0 l.A .4, 16-10l.A .5 ( 1956) . I would hold that the liter­

ley test ban of the 1970 .\mendrncnts is consti tutional 

1nder the EnforcelllPilt L'lause of the Fifteenth Amend­

nent and that it superscJes Arizona's conflicting statutes 

1nJer the Supremacy Clause of the Federal Constitution. 

In ena.cting the literacy test ban of Title II Congress 

"t ad before it a. long history of the discriminatory use 

>f literacy tests to disfranchise voters on account of their 

race. Congress could ha\'e found that as late a..s the 

<>ummer of 1968, the percentage registration of nonwhite 

voters in seven Southern States was substantially below 

the percentage registration of white voters. 13 Moreover, 

Congress had before it striking evidence to show · that 

the provisions of the 1965 Act had had in the span of four 

years a remarkable impact on minority group voter · 

registration.14 Congress also had evidence to show that 

voter registration in areas with large Spanish-American · 

populations was consistently below the state and national 

averages. In Arizona, for example, only two counties out 

of eight with Spanish surname populations in excess of 

15% showed a voter registration equal to the state­

wide average. 11 Arizona also has a serious problem of 

deficient voter registration among Indians. Congres-

r 
r .. 
e= 
• • • • • • • • • • .--

· · sional concern over the use of a literacy test to disfran­

chise Puerto Ricans in New York State is already a 

matter of record in this Court. Katze11bach v. Morgan, 

supra. And as to the Nation as a whole, Congress had 

before it statistics which demonstrate that voter registra­

tion and voter participation are consistently greater m 

States without literacy tests.11 

Congress also had before it this country's history of 

discriminatory educational opportunities in both the 

North and the South. The children who were denied 

an equivalent education by the "separate but equal" rule 1 

of Plessy v. Fer(!Uson, 163 U.S. 537 (1896), overruled in 

Brown v. Board of Education, 347 U.S. 483 (1954), are 

now old enough to vote. There . is substantial, if not 

overwhelming, evidence from which Congress could have 

concluded that it is a denial of equal protection to condi-
1 

tion the political participation of children educated in a 

dual school system upon their educational achievement. 

Moreover, the history of this legislation suggests that 

concern with educational inequality was perhaps upper­

most in the minds of the congressmen who sponsored the 

Act. The hearings are filled with references to educa­

tional inequality. . Faced with this and other evidence 

that literacy tests reduce voter participation in a dis­

criminatory manner not only in the South but through­

out the Nation, Congress was supported by substantial 

evidence in concluding that a nationwide ban on 

literacy tests was appropriate to enforce the Civil War 

amendments. 
Finally, there is yet another rea.sOn for upholding the I 

literacy test provisions of this Act. In imposing a 

nationwide ban on literacy tests, Congress has recog­

nized a national problem for what it i~a serious na­

tional dilemma that touches every corner of our land. 

I 
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By like reaso ni ng Co ngress in the prese nt legislation 
need not make fin dings as to the inc idence of lite racy. 
It can rely on the fact that most States do no t have 
literacy tests; tha t the tests have been used at times as a. 
discriminatory \\Capon against !:'ome minorities , no t only 
:\cgrocs but Ame ricans of ;\1exican ancestry. an rl .-\mer­
ican Indians; that radio and tclrvision have made it pos­
sible for a person to be well in formed e\·en though he may 
not be able to read and write. \\'e know from th e leg­
islative h istory that these and other desiderata influ­
enced Congress in the choice it made in the present 
legislation; and we certainly cannot say that the means 
used were inappropriate. 

C. Literacy 

The remammg provision of the Voting Rights Act 
Amendments involved in these cases is the five-year 
suspension of Arizona's requirement that registrants be 
able to read the Constitution in English and to write 
their names. Although the issue is not free from diffi­
culty, I am of the opinion that this provision can be 
sustained as a valid means . of enforcing the Fifteenth 
Amendment. 

Despite the lack of evidence of specific instances of 
discriminatory application or effect, Congress could have 
determined that racial prejudice is prevalent throughout 
the Nation, and that literacy tests unduly lend them­
selves to discriminatory application , either conscious or 
unconscious. •• This danger of violation of § 1 of the 
Fifteenth Amendment was sufficient to authorize the 
exercise of congressional power under § 2. 

Whether to engage in a more particularized inquiry 
into the extent and effects of discrimination , either as 
a condition precedent or as a condition subsequent to 
suspension of literacy tests, was a choice for Congress 
to make.os The fact that the suspension is only for 
five years will require Congress to re-evaluate at the 
close of that period. While a less sweeping approach 

in this delicate area might well have been appropriate 
the choice which Congress made was within the ran~ 
of th_e reason~ble."" I therefore agree that § 201 of the 
Act IS _a ~al~d exercise of congressional power to the 
extent .It IS 1_n~olved in this case. I express no view 
about _Its vahd1~y as applied to suspend tests such aa 
educatJ~nal quahfications, which do not lend themselves 
so reach!y to discriminatory application or effect . 

~JT 



we na•J j.Jf tVJuu:;,y LUllC JuLl t:u Utrt~ ~~ ~c: rat.:y Lt:::,ts , l&Jny 
administered , violate ne ither the Fourteenth nor the 
Fifteenth Amendment, Lassiter v. .\' orthampton Elec­
tion Board, 360 U. S. 45 (1 959 ), we nevertheless 
upheld their selective proscript io n by Congress. South 
Carolina v. Katzenbach , 383 U. S. 301 ( 1966 ). Canvass­
ing the "volumi nous" legislati ve history of the 1965 
Act , we found am ple basis for a legisl at ive con clusion 
that such a proscrip tion was necessary to combat the 
"i nsidious a nd pervasive evil " of racial d iscrimi nat io n 
with regard to voting. !d., at 308-315. Accordi ngly , 
we held the proscrip tion to be well within the power of 
Congress granted by § 2 of the Fifteenth Amend me nt. 
!d., at 327-334. Three years later, in Gaston Cou nty v. 
United States , 395 U. S. 285 ( 1969 ), we sustain ed appli­
cation of the ban on literacy tests to a county where 
there was no evidence that the test itself was di scrimina­
tory or that-at least since 1962 '-it had been admin­
istered in a discriminatory manner. Notwithstanding 
this fact, we noted that the record did contain sub­
stantial evidence that in years past, "Gaston C<>unty 
[had] systematically deprived its black citizens of the 
educational opportunities it granted to its white citizens." 
!d. , at 297. Since this " in turn deprived them of an 
equal chance to pass the literacy test, " id., at 291 , 
even impartial administration of an impartial test would 
inevitably result in just the discrimination that Congress 

I 

• 
[tj ~~) + tt{o.r-w.li, .) .J: • 

, .--- I 

and the Fifteenth Amendment had sought to proscribe. 
!d., at 296-297; see South Carolina v. Katzenbach, 383 
U. S., at 308, 333-334. 

• 004ton County was a suit by the county under § 4 (a) of th 
1965 Act, 42 U. S. C. § 1973b (a) ( 1964 ed Stipp V) t . e th • · ·• · , o remstate e COWlty s hteracy test. The county would have been entitlt"d 
~ do so upon .?emonstration that, for the preceding five years no 
test or device. had been there used for the purpose or with ' the 

effect of abrldgmg the right to vote on account of race or color. . 

We need not question Arizona's assertions as to the 
nondiscriminatory character, past and present, of its 
educational system. Congressional power to remedy the 
evils resulting from state-sponsored racial discrimination 
does not end when the subject of that discrimination re­
moves himself from the jurisdiction in which the injury 
occurred. "The Constitution was framed under the 
dominion of a political philosophy less parochial in range. 
It waa framed upon the theory that the peoples of the 
several states must sink or swim together, and that in the 
long run prosperity and salvation are in union and not 
division." Baldwin v. G. A. F. Seelig, Inc., 294 U. S. 
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u••.o.c..o::u ;, Lctl:.e s or Amer~ca, 
Plaintiff 

v. 

State of New Hampshire, 
Defendant 

Civil Action No. 3191 

STIPULATION FOR DISMISSAL OF FIRST, 
SECOND AND THIRD CAUSE OF ACTION 

1. The complaint in this action set forth three causes 

of action. Pursuant to a prior stipulation of the parties and 

an order of the Court, the three causes were severed and con-

sideration of the second cause (relating to durational 

residential requirements for voting and absentee voting) and 

the third cause (regarding reduction of voting age) was deferred. 

On October 27, 1970, the Court entered its judgment as to 

the first cause, upholding the validity of Section 201 of the 

Voting Rights Act as amended and enjoined enforcement of New 

Hampshire laws and Constitutional provisions relating to 

literacy requirements. 

On December 21, 1970, the Supreme Court of the United 

States issued its decision in Oregon v. Mitchell, No. 43 

Original. The Supreme Court upheld the validity of Section 

201 of the Voting Rights Act as amended, and the State of New 

Hampshire has agreed to suspend, until August 6, 1975, enforce-

ment of its Constitutional and Statutory literacy requirements 

in accordance with the decision of the United States Supreme 

Court in Oregon v. Mitchell (supra). 
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2. On December 21, 1970, the Supreme Court, in the case 
of Oregon v. Mitchell, (supra) upheld the validity of Section 
202 of Title II of the Voting Rights Act, as amended. The 
State of New Hampshire has agre~d to be bound by this holding 
and to comply with all provisions of Title II, Section 202. 

3. On December 21, 1970, the Supreme Court of the United 
States in the case of Oregon v. Mitchell, (supra) upheld the 
validity of Section 302 of Title III of the Voting Rights Act 
as amended, which lowers the voting age to 18, as it relates to 
federal elections but held that Section to be invalid in regard 
to state and local elections. 

The State of New Hampshire has agreed to permit otherwise 
qualified citizens between 18· and 21 years of age to vote in 
any election for the office of President, Vice President, 
presidential elector, member of the Senate or member of the 
House of Representatives. 

4. Accordingly, it is hereby stipulated that the first, 
second and third causes of action be dismissed without prejudice, 
each party to bear its own costs. 

Dated: 

David A. Brock, United States Attorney for the District of New Hampshire, 
Attorney for the Plaintiff 

Warren B. Rudman, Attorney General, State of New Hampshire, 
Attorney for the Defendant 
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Gag Order on State Employees 

An obtuse statement by David Souter in connection with one of 

Governor Thompson's controversial policies should give free speech 

advocates concern. 

At Governor Meldrim Thomson's urging, the Executive Council adopted 

a resolution supporting nuclear power as the official state policy of 

New Hampshire. The resolution was in response to mounting criticism 

from legislators and state officials for the nuclear power plant that 

was to be built at Seabrook. Essentially, the resolution sought to 

prevent state employees from speaking against nuclear power in any 

official capacity. (New Hampshire Times, March 17, 1976) 

''If someone wants to oppos~ the nuclear power plant, he has an easy 

way out. He can resign and then speak out against it," declared 

Governor Thomson. When critics charged the governor with imposing a gag 

rule, he quickly retreated, "State employees have always been free to 

speak out on any issue as private citizens •.•• !£ any state employee were 

called before a regulatory board or court to give testimony on a subject 

with which he had special competence, · he or she would be expected to 

respond regardless of the direction of the testimony." {Manchester 

Union-Leader, March 6, 1976) 

Attorney General Souter's comment on the governor's resolution was 

noncommital: "No state employee, whose job it is to make sure that 

environmental protection safeguards are obeyed, should feel intimidated 

by the new policy." Mr. Souter failed to assure employees that their 

jobs would be protected if they openly disagreed with Thomson's policy. 

Looked at another way, his statement could be interpreted as 

trivializing the employees' free speech rights • 
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Public Right to Know 

David Souter's narrow interpretation of the state's Right-to-Know 

law, when New Hampshire was coping with mounting criticism of the state 

prison, suggests a position which, at best, is vague and noncommittal. 

At worst, it is evidence of a belief . that the state has the right to 

deny information to the public. 

Jn July 1976, Governor Thomson announced that the Executive Council 

and the state prison board would be holding a "closed-door" session to 

discuss problems at the prison. Attorney General Souter defended the 

private meeting under an exception in the state's Right-to-Know Law 

permitting executive sessions if matters to be discussed "would be 

likely to adversely affect the reputation of any person other than a 

member of the body itself. 11 Mr. Souter promised reporters he would 

advise the governor to open the meeting if discussion drifted to 

criticizing Prison Warden Helgemoe's administration. (Concord Monitor, 

July 1, 1976) 

The Concord Monitor criticized this attempt to evade the 

Right-to-Know law. According to the newspaper, Governor Thomson 

11 already has so sullied Warden Helgemoe's reputation that little could 

be said in a public session to damage it further ••. The closing of the 

joint meeting was a sham, a cover-up and an evasion of the law. The 

public was denied its right to know the truth about the prison." 

(Concord Monitor, July 2, 1976) 

Recognizing that the "reputation" exception could be used to 

exclude the public from almost any discussion, Attorney General Souter 

admitted that "it could be stretched so far as to swallow tbe law 

entirely." But then Mr. Souter declared that the Right-to-Know Law as a 

whole "stinks" because it is a piece of "vague and lousy legislative 

drafting." 
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E. Other First Amtndmtfll Issues 

The nominee 's record on other major First Amendment matters, such as 

the freedom of speech and expression and the freedom of the press, is limited and 

mixed . There · are several indications that the nominee might construe these 

constitutional protections quite narro.wly, and the Committee should explore in 

detail Mr. Souter's views on these basic First Amendment questions. 

Free Speech 

In 1989, Judge Souter authored an opinion for the New Hampshire 

Supreme Coun upholding the conviction of an individual convicted under a local 

ordinance prohibiting the posting signs on public propeny. The case, State v. 

Hodgkiss, 565 A.2d 59 (1989), arose out of the campaign activity of a Lyndon 

LaRouche supponer who was distributing literature urging people to register to 

vote and to suppon LaRouche in . the New Hampshire primary. The defendant set 

up a table to hold literature and above the table he bung a sign, which be 

attached with rope to a tree and a lamppost. The defendant was prosecuted and 

convicted under two local ordinances, one that prohibited encumbrances on 

sidewalks, and the other that prohibited posting signs on trees, lampposts and 

public buildings . 

The New Hampshire Supreme Coun reversed the conviction on the 

sidewalk encumbrance, finding that the local ordinance applied only to 

commercial. not political, activity. However, the Coun upheld the conviction for 

posting signs on public propeny. Judge Souter wrote that the local ordinance 

. was a constitutional means of advancing the town's interest in keeping public 

sp3:ces free of ugly signs. Relying in pan on the Supreme Coun's recent decision 

in Ward v. Rock Auinst Racism. _ U.S. _, 109 S.Ct. 2746 (1989), Judge Souter 

reasoned that the ordinance would only be forbidden if "a substantial ponion of 

the burden on speech does not serve to advance its goals." S6S A.2d at 1064. Judge 

Souter disagreed with defendant's contention that the municipal ordinance had 

to be least restrictive means of realizing the city's objectives. Rather, Mr. Souter 

adopted the position that the least restrictive means standard does not apply to 

time, place and manner regulations that are content-neutral. 

As a Justice on the New Hampshire Supreme Court, David Souter has 

WTitten several opinions on freedom of expression, but they shed little 

light into his philosophy of the First Amendment. In State v. Hodgkiss, 

565 A.2d 1059 (N.H. 1989), Judge Souter upheld a law banning the posting 

of signs on city property, but struck down another which prohibited 

encumbrances on sidewalks that prevented an individual from distributing 

1 iterature and urging passers-by to vote for a candidate. 



0 As the Hodgkiss 

precedents left 
analysis. 

" (A] 

opinion makes clear, the Supreme Court 

no room for a "least restrictive me ans" 

rl'gulallon 01 the lime, place or manner of 

protected speech must be narrowly tailo red 

to se rve the government's legi timate con­

tent-neutral interes ts but ... it need not be 

the least-restricti\'e 'or leas t-intrusive 

means of doi ne; so. Rather, the requi re­

ment of narrow tailo ring is satis f ied 'so 

long as the .. . regulation supports a su b­

s tant ial government inte res t that wou ld be 

achie\·ed less t-ffecti\'ely absent the regula­

tion.' Cnited States z·. Albiertini, 472 

l' .S. 67 5, 689 [ 105 S. Ct. 2897 . 2906, 86 

L.Ed .2d 536) (1985); see a lso [Clark z·.) 

Commu11ity for Creatiz ·e Non- Fiolence, 

(468 C.S. 288] at 297 (1 04 S.Ct. 3065, 3071, 

1'he cumu­

lati\·e e ffect of thbe ar~urr.·e-r, Lc; is to sug· 

gest , without actually stating, th a t the ordi· 

nance must not only be tailored narrow ly 

enoug h to a\·o id placing a "substantial por­

tion of the bu rd en on speech (that] does not 

serve to ad\·ance its goals ," Ward 1'. R ock 

Against Ra cism sup ra , but must qualify 

as the leas t restrict ive mea ns of realizing 

it£ legit imate aesthet ic objective. Suffice it 

to say here that Ward, which was decided 

follow ing the argument in this case, conclu­

sively rejec ted this standard for judging a 

content·neutral, time , place, or manner reg­

ulation. as dis tinguished from one that is 

CC· "!t- "1·ba~ed . Ward r. Rock Against 

R aosm. supra 109 S.Ct. at 2758 n. 6. 

t<Z L.J::d .:2d 22 1 (1984) ] . . . . So long as the 

means chosen are not substantia lly broader 

than necessary to ac hie \·e the government's 

int<: res t ... the regulation will not be im·al­

id sim ply because a court concludes that 

the g o\· ernment's interest could be ade­

quately serv<?d by some less-speech-res tr ic­

tive a lternative ." Ward l'. Rock Against 

Racism. supra 109 S.Ct. at 2757-58 (foot­

note omitted). 

0 

• 

o PAW is right, and the Alliance wrong, re: the anti­

encumbrance holding. The Court carefully avoided reaching 

the question of the ordinance's constitutionality, finding 

inst~ad that reached only commercial encumbrances. 

0 In light of Senator Specter's interest in Cohen, you may be 

interested to note that you cite it and distinguish it here. 

A comparable unwillingness . to distin­

gu ish between significantly different in­

strumentalities of '::ommunication infects 

the ~efendant 's argument that his suspend­

ed s1gn was the virtual equi\'alent of the 

placard he might concededly ha\'e carried 

by hand , or of the display of a message on 

one's ~lot hing, which was held to be pro­

tected m Cohen z·. Cahfornia, 403 U.S. 15, 

91 S.Ct. 1780, 29 L.Ed.2d 284 (1971). But 

the attempt to analogize these activities 

ignores the fact that the public owner of 

the lamppost and the tree has reserved 

them for non -expressive purposes, whereas 

the placard would presumably belong to 

the person who carried it on the sidewalk 

forum. just like the jacket on which Cohen 

had written h1s opm1on ot ttle aratt. Tne 

right to paint a message on one's own 

jacket does not entail the right to disfigure 
1 

public buildings, trees and lampposts with 

signs and posters . We thus reject the ar- , 

guments for identifying such postings with 

other. distinct and protected acts, and we 

s tand by the conclusions reached above, 

that the ordinance does not burden any 

expressi\·e acti\'ity beyond what is neces­

~ary to achieve its substantial and legit· 

1mate goal, and is t~erefore tailored with 

sufficient limits to satisfy first amendment 

standards. 
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freedom of the Press 

The nominee bas also authored several opinions on issues related to the 

freed.:>m of the · press. In some cases, the decisions be bas rendered raise 

questions about his interpretation of the First Amendment. 

For instance, in Nash y. Keene Pub. Corp., 498 A.2d 348 (1985), Judge Souter 

reversed a trial coun grant of summary judgment for a newspaper in a libel case. 

The libel action was brought by a police officer against a newspaper that 

published a letter from a man whom the officer bad arrested. The trial coun 

granted summary judgment for the newspaper, finding that the letter was an 

expression of opinion and therefore protected. Judge Souter reversed, pennitting 

the libel action to go forward. He reasoned ·that "the letter itself can obviously be 

read as stating facts." JJ1.. at 352. Accordingly, he ruled that •it is clear that the 

trial court erred in determining that . readers could not understand [the 

statements] as factual" and that a jury would have to determine whether readers 

actually considered the statements as fact. l.d. 
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"Specific facts 
To The Sent inel: 
As for spec ific facts: 

1. I was stopped at the corner of Victoria and Water 
Streets when Officer Nash's cru iser hit my vehicle. 

2. He hit me: The dent and blue paint on the driver's 
side door proves it. (He can't drive.) 

3. Because of one cop's stupidity Keene just lost another 
cruiser (myself a car). 

3. This is his sixth cruiser he zeroed, and I don't drive 
with my lights off. 

4. Nash is a Wyatt Earp who likes to assault perpetra­
tors (allegedly). 

5. He muscled me with both hands handcuffed, lying in 
a hospital bed ( a real man). 

6. He's done it before, and will do it again to you. 
7. Assistant City Attorney David Park has numerous 

complaints on the matter of Nash . 
8. Eh , what's happening to Keene? Go to sleep. Don't 

get involved. · 

RENAULD R. DESMARAIS 
259 Marlboro St. 
Keene 
EDITOR'S NOTE: Attorney Park denies he has received 
complaints about Patrolman Nash, exceptjrom Dr. Demar­
ais [sic] with regard to his recent arrest." 

-
~ Cl. h 0""'-~l... o9- 0 f' .._·, ~5)-." 6" ~l ~o· "r 

[2-5) The first such issue concerned the character of the letter, 
as alleging fact or expressing opinion. This issue arose under the 
basic rule that for actionable libel, there must be publication of a 
false statement of fact, RESTATEMENT (SECOND) OF TORTS § 581A 
(1977), that tends to lower the plaintiff in the esteem of any substan­
tial and respectable group of people. Duchesnaye v. Munro Enter­
prises, Inc ., 125 N.H. 244, 252, 480 A.2d 123, 127 (1984). Conversely, 
a statement of opinion is not actionable, Gertz v. Robert Welch, Inc ., 
418-U.S. 323, 339-40 (1974); Pease v. Telegraph Pub. Co., Inc., 121 
N.H. 62, 65, 426 A.2d 463, 465 (1981), unless it may reasonably be 
understood to imply the existence of defamatory fact as the basis for 
the opinion. Duchesnaye v. Munro Enterprises, Inc., supra at 249, 
480 A.2d at 125; RESTATEMENT (SECOND) OF TORTS § 566 (1977). 
Whether a given statement can be read as being or implying an 
actionable statement of fact is itself a question of law to be deter­
mined by the trial court in the first instance, Pease v. Telegraph Pub. 
Co., Inc., supra at 65, 426 A.2d at 465, considering the context of the 
publication as a whole. See Morrissette v. Cowe~. 122 N.H. 731, 733, 
449 A.2d 1221, 1222 (1982). If an average reader could reasonably 
understand a statement as actionably factual, then there is an issue 
for a jury's determination, and summary judgment must be denied. 
See Pease v. Telegraph Pub. Co., Inc. supra. 

Thus the first question before us is whether the trial court was 
correct in finding that no average reader could have understood the 
letter to be stating or implying fact rather than opinion. We hold 
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that it was error to find that there was no genuine issue between the 
parties on this point and error to find that the letter must be read as 
a non-actionable expression of opinion. 

The trial court attempted to explain ~way the statements in the 
letter as nothing but the hyperbolic expressions of Desmarais's ani­
mus against the plaintiff. The court seemed to regard the allega­
tions as too obviously exaggerated to be taken as factual and con­
cluded. therefore, that they must be expressions of opinion. 

We cannot agree. Although the defendant's statement of "Letters 
Policy" described the readers' column as a place for opinions. the 
letter itself can obviously be read as stating facts. The defendant 

printed "Specific facts" in large print above the letter, and the letter 
began with the phrase, "As for specific facts:". There followed a se­
ries of statements that were ostensibly factual and defamatory: the 
plaintiff had "zeroed" six police cruisers; the plaintiff "likes to 
assault perpetrators (allegedly)"; the plaintiff "muscled" Desmarais 
when the latter was handcuffed in a hospital bed. 

[6] Whether readers actually did understand the statements as 
factual is, of course, not a matter that is before us. But it is clear 
that the trial court erred in determining that readers could not 
understand them as factual. In effect, the trial court's ruling 
resolved an issue that is properly for the consideration of a jury. 
Given this conclusion, we need not analyze the Jetter further to dis­
close other apparently factual statements or implications that could 
be the subject of liability and genuine dispute. 

L Gl.l f f f( I('('\ 
1 

, r'\ /1.-/ k o J,· c ~ v· . L 0 r c-t;" J i> ..J , ..... I fo , ;cz; 

.SJf>'(~ (o...,,..+- j·..,..;,j_ ~ -felto~; .() 
\\ r are not persuaded that, in addition to these protec­

tJons. _an additional separate constitutional privilege for 
•opinion" is required ro ensure the freedom of ex-pression 
,uuanteed by the First Amendment. The dispositive ques­
tion in the present case then becomes whether or not a rea­
·IOnable facttinder ul onclude that the tatements in the 
Diadiun column imply an assertion th~petitioner Milkovic 

.s J ~J ( J- ( i - c( 

]ro, ..., .. ~ -r r\_.,,.~ ~.\I 
J.i;,.)'"' n-.)) 

· himself in a 'udicial roceedin . We think this 
question must . answered in t e ative. As the Ohio 
S_upreme Court itself observed, "the clear impact in some 
rune _sentences and a caption is that [Milkovich) 'lied at the 
bearmg after ... having given his solemn oath to tell the 
tru.th:'" Scott, 25 Ohio St. 3d, at 251, 496 N. E. 2d, at 707. 
~ IS not the sort of loose, figurative or hyperbolic language 
which w~uld negate the impression that the writer was seri­
ously mamt.aining petitioner committed the crime of perjury. 
~or do~s the general tenor of the article negate this 
unpress10n. 

~e als_o tJW:k _the connotation that petitioner committed 
pe!Jw·y IS suftcJently factual to be susceptible of being 
pro\'ed true or falSe. 
r;l)t1 '"' .. &..:- :_ . . 
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o Two other objections may be raised to this opinion: 

-- that you left it to the jury to determine whether the 
plaintiff police officer was a public or private figure; on 
this point, you were following clearly established New 
Hampshire precedent; s ee Baer v. Rosenblatt, 108 N.H. 368, 
370-71, 237 A.2d 130, 132-33 (1967), on remand from 383 U.S. 
75 (1966); McKusker v. Valley News, 121 N.H. 258, 428 A.2d 
493 (1981); 

--and that you refused to require the plaintiff to produce 
"clear and convincing" evidence of actual malice at the 
summary judgment stage even though that is the standard that 
applies at trial. The state of the law was unclear on this 
point in 1985. The Supreme Court subsequently ruled that 
the "clear and convincing" requirement had to be met at 
summary judgment, Anderson v. Liberty Lobby (1986), but did 
so over a dissent by Justice Brennan, who took a view 
similar to yours that such a requirement at summary judgment 
was unfair to the plaintiff and would turn summary judgment 
proceedings into full blown trials. 
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Similarly, Judge Souter upheld- a libel judgment against a newspaper based 

upon an editorial the paper published. Plaintiff had been found guilty of making 

annoying telephone calls . The local newspaper ran a front page story about the 

plaintiffs conviction and, in the same edition, editorialized about the problem of 

·obscene and harassing phone calls ." The editorial stated that often children 

made such calls, but that "others who make these calls are unstable persons who 

need help." Duchesnaye v. Munro Enterprises, 480 A.2d 123, 124 (1984). Judge 

Souter found that reading the news story and the editorial together a reader 

could conclude that the plaintiff had made obscene calls and that he needed 

psychiatric help for instability, and that could be defamatory to the plaintiff . 



0 

The record indicates that in April 1975 the Berl in Dist r ict Court 

found the plaintiff guilty of making telephone calls with intent to 

annoy another. in vi olat io n of RSA 644 :4. ·Soon th ereafter. Robert 

Ring, the local manager of the telephone company, met with How­

ard James and Joe Myerson. the general manager and the editor. 

respectively. of the defendant's new spaper. Th e Berlin Reporter. Mr. 

Ring asked them for publicity designed to discourage improper use 

of the telephone . and he told them about the plaintiff's recent con­

viction. 
On inquiry to the Berlin Police Department, Mr . Myerson learned 

that the plaintiff had made no statements during his annoying calls. 

and he told this to Mr. James. Mr. Myerson then wrote a front-page 

story about the plaintiff's conviction. The story identified the plain­

tiff as a 56-year-old Berlin man and was accurate on matters rele­

vant to the present action. The same issue of the newspaper con­

tained Mr. James' editorial on the subject of "obscene and 

harassing phone calls." He wrote that such calls were often from 

children, but he went on to observe that "others who make these 

calls are unstable persons who need help. ·In fact, some are in their 

thirties, forties and even fifties. A few days ago a 56-year-old Berlin 

man was arrested and convicted in District Court of making these 

calls." 

11~ \<-l~~~ 
In limiting summary judgment for the defendant to the claim 

based upon the news story, the superior court found that it was rea­

sonably possible to read the editorial together with the news story as 

defamatory in two respects. It could be understood to describe the 

plaintiff as needing psychiatric help for instability, and it could be 

read to imply that the plaintiff had made obscene telephone calls. At 

trial the plaintiff sought to hold the defendant liable by proving that 

readers of the editorial had in fact understood it in these defamatory 

senses. See TluYrMon v. Cash, 119 N.H. 371, 375, 402 A.2d 651, 653-

54 (1979). 

The defen-dant's first assignments of error rest on the rule that 

expressions of opinion are not actionable as such . "'However perni­

cious an opinion may seem, we depend for its correction not on the 

conscience of judges and juries but on the competition of other 

ideas.'" Pease v. Telegraph Publish1'ng Company, Inc., 121 N.H. 62, 

65, 426 A.2d 463, 465 (1981) (quoting Gertz v. Robert Welch, Inc., 418 

U.S. 323, 339-40 (1974)). The defendant argues in effect that the 

court could have found only that the editorial had been an expres­

sion of opinion , and that the record is therefore devoid of any basis 

for finding liability. 
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\\ e agree that the ed1tona1 reference to "unstable persons who 

need help" cou ld be read merely as an expression of the opinion that 

a person who makes annoying or obscene calls is unstable and in 

need of psychiatric help. We also note that the plaintiff's only wit­

ness to testify about his actual understa nding of the editorial agreed 

on cross-examination that it expressed th~ "opinion" "that people 

who made these calls needed help ." There is language in the trial 

court's ~in.dings indicating that the court found the quoted language 

to be op1n10n and also fou nd the opinion actionable. 

Before determ1n1ng whether this was revers ible error. howen:!l. 

we must answer two questions: did the court find the ostensible 

opi nion had been understood to imply defamatory facts. and did the 

court properly find the editorial contained factual and defamatory 

material in addition to the opinion? 

[I] It is axiomatic that "[w]ords alleged to be defamatory must 

be read in the context of the publication taken as a whole ." Mor­

,·issettl' 1'. Cou·ette, 122 N .H. 731, 733, 449 A.2d 1221, 1222 (1982). In 

such context. a statement in the form of an opinion may be read to 

imply defamatory facts, and it is actionable if it is actually under­

s tood that way. Hutchn er 1'. Castillo-Purhe. 551 F .2d 910, 913 (2d 

Cir.), a rt . denied, 434 U.S. 834 (1977); RESTATEMENT (SECOND) OF 

TORTS§ 566 (]977); see Morrissette v. Cou·ette. supra at 734.449 A.2d 

at 1222. 

This case went to trial on only two possibilities of libel, that the 

plaintiff needed psychiatric help and that he made obscene calls. 

Thus, if the reference to psychiatric help was opinion, it could have 

had a libelous implication only if it implied, or was a step in the 

process of implying, that the defendant had made obscene calls. 

[2] There was no evidence, however, that anyone so understood 

the reference to needing help. Hence, the record is insufficient to 

support a finding of liabi:,ty based on the rlefamatory implication of 

an ostensible statement of opinion. 

[3] We next consider whether the trial court based liability on 

any other ground than opinion . We find that it did. As the court 

found on the motion for summary judgment, a series of factual 

statements in the editorial could have been read as indicating that 

the plaintiff ha-d made obscene calls. The plaintiff had been identi­

fied_in the front-page news story as a 56-year-old Berlin man; the 

editorial stated as a fact that a "56-year-old Berlin man" had been 

convicted of making "these" "obscene and harassing" calls. The same 

witness who testified that he had understood the reference to sick­

ness as opinion, just as clearly testified that he had understood the 

editorial to imply that the plaintiff had made obscene calls. This was 

a sufficient basis for the trial court's finding that the witness 

"understood the editorial to be using the plaintiff as an example of a 

sick person who makes obscene phone calls." (Emphasis added.) It is 

clear that the trial court thus rested liability properly on the finding 

that the editorial had been understood to identify the plaintiff as an 

obscene caller, though the court may also erroneously have consid­

ered the opinion as an alternatin ground of liability. 
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where a statement ol wopinion" on a 

!MUM' of public concern reasonably implies false and defama­

&«}' t.cu ~uding public figures or officials, those individ­

U mwt ahow tJat such statements were made with lmowl-

.,tllt of !Mir f~e. implications or with reckless disregard of 

trWr truth. Surularly, where such a statement involves a 

prtnu tl~re on a matter o~ public concern, a plaintiff must 

~bow thAt the false connotations were made with some lev 1 

of fault u rt'Quired by Gertz. • e 

The dispositive ques­

don in the presem case then becomes whether or not a rea­

nable factfinder ul onclude that the tatements in the 

Diadiun column imply an assertion th~ oetitioner Milkovic 

!~ ~m_s~lf in a j~~c!~l.f~o:;,e~i-~~ - - . We. t~i.nk ;,h!s 
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,St ~ The nominee bas also rendered several decisions favorable to First 

Amendment rights. For instance, Mr. Souter quashed subpoenas that a murder 

defendant served on two reponers at the University of New Hampshire student 

newspaper. In New HamQshire y. Siel. 7 Med.L.Rep. 1904 (1981), Judge Souter 

determined that the New Hampshire Supreme Coun would most likely find a 

qualified privilege for reponers and that a criminal defendant would have to 

overcome significant hurdles to defeat the privilege . 

Finally, as a trial judge on the New Hampshire Superior Court, in 

the 1981 case of State v. Siel, Judge Souter quashed subpoenas of two 

student reporters whose notes were sought by the defendant in a murder 

trial. Their newspaper article alluded to the victim's involvement in a 

local drug trafficking ring, which was a key factor at trial. 

In another case, Judge 

Sou:er dissented from a decision in which the New Hampshire Supreme Court 

ruled that the state's extraordinarily long statute of limitations applied to libel 

claims. Keeton v. Hustler Magazine, 549 A.2d 1187 (1988) . 



/ 

6 ~\J .\\~->ff'l~ ( .,-..),..t ur--«"'-;""_'-'Jid c...Jopi::;.L 

r (.v..) (.) ~ .l ., c. ..... ~ (~ :.~ i " ~ .s c '-'~C!.. _ 

C> I "'- N . .f-). 

b P''\. .- 0"- . 

f'o ...J r- J, V'o 

{.~~,...~ ,..._ o-t 

c~ r l .J L.... h- ,..,..... 

J.. _, .._ f·-cH .. ~ IJ ~ c { ..... F\'" .r-- 1 ,... N c. ...J H .. ...,.. F..J /.. • '-c v ,. 

~~.,...,I j.JI"~.)cL·Lh ' ......._, o-"". ~ b ... :..,· ~o-f2 ~ 

"-~= r---- IV"'j"'3~~ ~ - .w.t-1. 

• 

~ 

C= 

&=> 
C== 

C= 
~ 

8:= 
&= 

5= 
C: 

C: 

C: 

C: 

C: 

e 
c 
c 
e 
e 
e 
e 
e 
c 
c 
.c: 
c: 
c: 
e 
e 
e 
e 
~ 

• ... 

• ... 



,:: 

~ 

~ 

" 

"' 
., 
~ 

""' 
~ ( 
~ 

~ 

'fl 
~ .. 

(:)p 

freedom of Association 

\ N r\ · ~·. >.''9, l• ~0 t . 1\-.IJ (. , r. ·~ 
- In the area of freedom of association, Judge Souter found unconstitutional 

a s tate law that banned legal services corporations from serving anyone other 

than a poor clients . In re New Hampshire Disability Rights Center, 541 A.2d 208 

(19S8). Judge Souter ruled that this statute infringed on the Disabilities Rights 

Cen~er's First Amendment right of association. 

In In re New Hampshire Disabilities Rights Center, 541 A.2d 208 
(1988), Judge Souter invalidated a state law provision prohibiting 
non-profit corporations from providing services to non-indigent clients. 
He agreed that operation of the law violated an organization's rights of 
association and advocacy under the federal constitution. 

Also, in Petition of Chapman, 

Judge Souter wrote a concurring opm1on in a case in which the coun found that 

the bar association's lobbying against ton reform violated the First Amendment 

righ:s of a · member of the bar who disagreed with this position. 509 A.2d 753 

(1986). 

In Petition 
of Chapman, 509 A.2d 753 (N.H. 1986), Judge Souter and the majority 
struck a compromise between the New Hampshire bar association and 
several member attorneys claiming that the association's lobbying 
against tort reform legislation violated their free speech rights. The 
court concluded that the bar association could lobby on legislative 
measures regarding the administration of justice, but not on proposed 
changes in substantive lav, such as the creation or repeal of causes of 

action. 
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r Abood held that a 1 . .1nion could not expend a dissenting indl vidual's dr..Jes for 
ideological activities not "germane" to the purpose for whictl compelled 
association was justified: collective bargaining. Here the compelled association 
and integrated bar is justified by the State's interest in regulating the legal 
profession and improving the quality of legal services. The State Bar may 
tt1erefore constitutionally fund activities germane to ttlose goals out of the 
mandatory dues of all members. It may not, however, in such manner fund 
activities of an ideological nature which fall outside of those areas of 
activity. The difficult question, of course, is to define the latter class of 
activities. 

Construing the Railway Labor Act in Ellis, supra, we held: 
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"(WJhen employees such as petitioners object to being burdened with particular union expenditures, the test must be wt1ether tt1e ct1allenged expenditures are necessarily or reasonably incurred for the purpose of performing the duties of an exclusive representative of the employees in dealing with tt1e (*24J F>-
employer on labor-management issues. Under this standard, objecting employees ~ 
may be compelled to pay their fatr share of not only the direct costs of negotiating and administering a collective-bargaining contract and of settling grievances and disputes, but also tt1e expenses of activities or undertakings normally or reasonably employed to i mpl_emen t or effectuate the duties of the union as exclusive representative of tt1e employees in t11e bargaining unit.u Id., at 448. 

We think these principles are useful guidelines for determining permissible expenditures in the present context as well. Thus, the guiding standard must be ~hether the challenged expenditures are necessarily or reasonably incurred for the purpose of regulating the legal profession or "improving the quality of the legal service available to the people of the State." Lathrop, 367 u.s., at 843 <plurality opinion>. 
The Supreme Court of California decided that most of the activities complained of by petitioners were within the scope of the State Bar's statutory authority, and were therefore not only permissible but could be supported by the compulsory dues of objecting members. The Supreme Court of Califortlia quoted (*25J the language of the relevant statute to the effect that the State Bar was authorized to "'aid in all matters pertaining to the advancement of the science of jurisprudence or to the improvement of the administration of justice.'" 47 Cal. Jd, at 1169, 767 P. 2d, at 1010. Simply putting this language alongside our previous discussion of the extent to which the activities of the State Bar may be financed from compulsory dues might suggest that there is little difference between the two. But there is a difference, and that difference is illustrated by the allegations in petitioners' complaint as to kinds of State Bar activities which the Supreme Court of California has now decided may be funded with compulsory dues. 

Petitioners assert that the State Bar has engaged 1n, inter alta, lobbying for or against state legislation (1) prohibiting state and local agency employers from requiring employees to take polygraph tests; C2) prohibiting possession of armor-piercing handgun ammunition; (3) creating an unlimited right 
of action to sue anybody causing atr pollution; and C4J requesting Congress to rrefrain from enacting a guest worker program or from permi tUng the importation r ~f workers C•26l from other countries. Petitioners' complaint also alleges that the Conference of Delegates funded and sponsored by the State Bar e11dorsed a gun control initiative, disapproved statements of a United States senatorial candidate regarding _court review of a victim's bill of rights, endorsed a nuclear weapons freeze initiative, and opposed federal legislation limiting federal court jurisdiction over abortions, public school prayer and busing. See 

n. Z, supra. 

Precisely where the line falls between those State Bar activities in which the officials and members of the Bar are acting essentially as professional advisors to those ultimately charged with the regulation of the legal profession, on the one hand, and those activities avlg political or Ideological coloration which are not reasonably related to the advancement of such goals, on the other, will not always be easy to discern. But the extreme ends of the spectrum are clear: Compulsory dues may not be expended to endorse or advance a gun control or nuclear weapons freeze tnittative; at the other end of the spectrum petitioners have no valid constitutional objection to their compulsory dues being spent for actlvttles connected with (•271 disc1pl1n1ng members of the bar or proposing ethical codes for the profession. 
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In declining to apply our Abood decision to the activities of the State Bar, 
the Supreme Court of California noted that it would entail "an extraordinary 
burden .... Tt1e bar has neither time nor money to undertake a bill-by-bill, 6 
case-by-case Ellis analysis, nor can it accept the risk of litigation every time 
it decides to lobby a bill or brief a case." 47 Cal. 3d, at 1165-1166, 767 P. 
2d, at 1028. rn this respect we agree with the assessment of Justice Kaufman in 
t1is concurring and dissenting opinion in · that court: 

'''CCJontrary to the majority's assumption, the State Bar would not have to 
perform the tt1ree-step Ellis analysis prior to each instance in wll1cll 1 t seeks 
to advise the Legislature or the courts of its views an a matter. Instead, 
according to [Teachers v.l Hudson, [475 U.S. 292 11986)) 'the constitutional 
requirements for the Cassaciation'sl collection of •.. fees include an 
adequate explanation of the basis for the fee, a reasonably prompt opportunity 
to challenge the amount of the fee before an impartial decisionmaker, and an 
escrow for the amounts reasonably in dispute while such challenges [*28J are 
pending.' lid. at 310). Since the bar already is statutorily required to submit 
detailed budgets to the Legislature prior to obtaining approval for setting 
members' annual dues IBus. and Prof. CodeS 6140.1), the argument that the 
constitutionally mandated procedures would create 'an extraordinarily burden" 
for the bar is unpersuaslve. "While su6h a procedure would likely result in some 
additional administrative burden to the bar and perhaps prove at times to be 
somewhat inconvenient, such additional b~rden or inconvenience is hardly 
sufficient to justify contravention of the constitutional mandate. It is 
noteworthy that unions representing government employees have developed, and 
t1ave operated successfully within tt1e parameters of Abood procedures for aver a 
decade." Id., at 1192, 767 P. 2d, at 1046 (citations omitted; footnote omitted). 

In Teachers v. Hudson, 475 U.S. 191 11986), where we outlined a minimum set t 
of procedures by which a union in an agency shop relationship could meet its 
requirement under Abood, we had a developed record regarding different methods 
fashioned by unions to deal with the "free rider" problem 1n the organized labor 
setting. We do not have any similar C•29J record here. We believe an 
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Equal Protection 

David Souter's views on the scope of equal protection regarding 

sex-based classifications are evidenced in a brief filed by the New 

Hampshire Attorney General's office in an appeal of a statutory rape 

case, Meloon v. Helgemoe, No. 77-1197 (D. N.H. April 27. 1977). Mr. 

Souter opposed a federal order holding that New Hampshire's statutory 

rape law was unconstitutional. because it punished only men who had 

sexual intercourse with underage females and not women who had 

intercourse with underage males. Mr. Souter disagreed in an extremely 

paternalistic manner. 

He contended that any claim of sex discrimination was to be 

analyzed under the rational basis ~est, dismissing the "heightened 

scrutiny" standard for gender-based classifications that the U.S. 

Supreme Court had firmly adopted the year before in Craig v. Boren, 429 

U.S. 71 (1976). The Craig test requires that a classification 11must 

serve important government objectives and must be substantially related 

to the ·achievement of those objecti~es." Mr. Souter insisted that this 

language was merely an outgrowth of the rational basis test, contrary to 

mainstream legal thought concerning equal protection standards. 

Several actions by the nominee, however, call into question his 

commitment to these principles. In panicular, he attacked the "intermediate 

review" test and called for a return to the traditional "rational basis" standard -- a 

significant change in the law that could well provide vinual cane blanche for 

harmful and unfair government practices that discriminate based on gender. 

Brief jn Hel~emoe v. Meloon 

In 1977, Attorney General Souter announced that he would appeal a lower 

coun ruling that the state's statutory rape law violated equal protection because 

it punished males but not females for having sex with a person under 15. ill 

l'ashua Tele~raph (May 14, 1977). The appeal could have been, and initially was. 

undenaken consistent with the "intermediate review" standard. The Attorney 

General's brief in the coun of appeals acknowledged that heightened scrutiny 

was appropriate and argued that the state's law met that test. ill Brief for 

Appellants in Meloon v. Helgemoe, No. 77-1197 (1st Cir. filed June 3, 1977) at 10-

26. The couo of appeals. however, affirmed the lower coun and concluded that 

the law was unconstitutional. Meloon v. Hetgemoe, 564 F.2d 602 (1st Cir. 1977). 
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~ion• present this Court with the 

-Popportunity not only to address the 
tQ\l• o.P 
.~t imPression issue of the constitution-

.tY of a gender based statutory rape law 

-a-vis the Equal Protection Clause, but 

o to reanalyze and clarify the unsettled 

stion of what is the correct equal pro­

·tion test to apply to statutory classifi-

~ions based on sex. 

Few areas of the law have troubled 

i.s Court as rrruch in recent years as has 

The strict scrutiny test is imposed 

if the statutory distinction is based upon 

a "suspect classification" such as race, 

alienage, or nationality, (!.:ov ing v. 

Virginia, 388 U.S. 1 (1967); Graham v. 

Richardson, 403 U.S. 365 (1971); and ayama ~ 

v. California, 332 u.s. 633 (1948)) or if ~ 

the distinction infringes a "fundamental 
~ 

~ 

Blumstein, 405 u.s. 330 ~ j.nterest." Dunn v. 

~ 
' (1972); and Skinner v. Oklahoma, 316 u.s. 

535 (1942). To successfully withstand the 

~ problem of testing statutory classifica- strict scrutiny test, a state nrust demon- ~ 

ms based on sex against the Equal 

Jtection Clause of the Fourteenth Amend-

strate a "compelling state interest" in 

creating the challenged classifications. 

,t. There are, of course~ two traditional Skinner v. Oklahoma, supra. 

3ts to which constitutionally challenged 

1tutes under the Equal Protection Clause 

ve been subjected -- rational basis and 

tict sc.ru:t:iny, Undsr the ra·t 'ional basis 

Where the statutory classification 

under consideration has been based on sex , 

however, this Court has been unwilling to 

apply either of the traditional tests. 

~ etate is entitled to make reason- Instead, the Court has resorted to an 

~s -i •f.1·cations among persons upon h " ub clas amorp ous s stantial relation" test 

,1• 
f its are conferred or burdens 

bene . ,om 
~osed, and the equal protection safeguard 

¥hich requires more heightened scrutiny 

ilian would be applied under the rational 

. offended only if the classification rests >asis standard, but less stringent scrutiny 

1 
grounds wholly irrelevant to the achieve- :han is applied to suspect legislation. 

•nt of the state's objective. ~, ~· This middle-tier approach began 

.ndridg_e v. Williams, 397 U.S. 471, 484-485 :o evolve in Reed v. Reed, 404 U.S. 71 

1970); McGowanv. Maryland_, 366 U.S. 420, 

25-~26 (1961); and Williamson v. ~ 

etical co., 348 u.s. 483, 488-489 (1955). 
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cases the (o..;rt:. 
zn other 

the traditional 
instances 

flllll'r,. in • ome 
IJf~'' d · others the sub-
iona.L bas 

is test an ~n 

relation test of Reed. found that 
:ttial. 

~~ classifications challenged as 
t a ........ 

im • t were in fact based 
•.1allY discr 1na ory 

f unctional or circumstantial differences 

. ..,een the sexes; therefore no violation 

the Equal Protection Clause existed. 

, General Electric Co. v. Gilbert, 
:. ' 

U.S. _, 97 s. Ct. 401 (1976); 

11 d 1'19 u.s. 498 (1975); 
1lesinger v. Ba ar • ~ 

luldigv. Aiello, 417 u.s. 484 (1974); and 

In Craig. the Court examined and struck 

down an Oklaho t 
ma s atute which prohibited 

the sale of 3 2.% b 
• eer to males under the 

a6e of 21 and females under the age of 18. 

The majority applied the substantial rela-

tion test from ~. but three Justices 

Pressed outward concern with this stc 
ex . 

Justice Powell, in a concurring opinion, 

indicated that the rational basis test 

should take on a "sharper focus" when 

addressing a gender-based classification, 

· but he balked at characterizing the new 

test as an independent "middle-tier" 

m v. Shevin, 416 u.s. 351 (1974). 
approach. Craig v. Boren, 429 u.s. 190, 

In Frontiero v. Richardson, 411 u.s. s. Ct. 451, 464 (1976). In separate 

77 (1973), four Justices went so far as dissenting opinions, both Chief Justice 

J conclude that sex should be regarded as Burger and Justice Rehnquist expressed 

suspect classification. Since Frontiero, their position that gender based cases, 
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)wever, the Court has not only declined to like all cases where no suspect classifica- ~ 

)ld that sex is a suspect class, but it has tion or fundamental interest is involved, 

" tgnificantly retreated from that position. should be tested by the traditional rational~ 

~, Califano v. Goldfarb, ____ U.S. ____ , basis standard. Craig v. Boren, supra. at 

S. Ct. 1021 (1977); General Electric Co. 466, 467, 469. Justice Rehnquist went on 

Gilbert, supra; Craig v. Boren, 429 U.S. 

JO (1976); and Mathews v. Lucas, 427 U.s. 

lS (1976). 

The most relevant precedent for the 

tstant case is Craig v. Boren, supra, the 

to express his concern that the substantial t 

relation test is "so diaphanous and elastic C 

as to invite subjective judicial preferences C 

or prejudices relating to particular types 

of legislation " Craig v. Boren, • • • • 

c 
c 

uy Supreme Court gender-based discrimina- ~pra, at 467, 468. 

on case concerning a criminal statute. 
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The Attorney General then sought review in the Supreme Coun. Instead of 

arg;; ing the case under the accepted "intermediate review" test, however, 

Att o rney General Souter's brief criticized the test and argued for its 

aband onment by the Coun, relying on . a dissent by Justice Rehnquist : 

In sum , this Court bas created a new equal protection test which resides 

somewhere in the 'twilight zone' between the rationale [sic] basis and strict 

scrutiny tests . This new standard lacks definition, shape or precise limits. 

The instant case is a perfect example of what Justice Rehnquist feared most 

the abuse of a standard so 'diaphanous and elastic' as to permit subjective 

judicial preferences and prejudices concerning particular legislation. The 

instant case represents an opponunity for the Court to define, limit, or even 

eliminate the new standard. Petition for Writ of Cenjorari in Heliemoe y. 

Meloon, No. 77-1058 (U.S. filed Jan. 25, 1978) at 18-19. 

The Supreme Court denied Mr. Souter's petition for review. Several years 

later. the Court upheld a statutory rape law against an equal protection 

challenge, using the "intermediate review" standard which Mr. Souter had 

attacked. ill Michael M. v. Superior Court, 450 U.S. 464 (1981). 



In the instant case the Court of d perrect example of what Justice 

als was troubled by the amoebic quality Appe Rehnquist feared most - the abuse of a 

of the substantial relation test. Chief 

th t · t · s "hardly a Coffin comments a 1 1 I Judge 

' . standard " and he worries prec1se • that "we 

must decide the constitutionality of the 

New Hampshire statute under a test that to 

standard so "diaphanous and elastic" as to 

permit subjective judicial preferences and 

prejudices concerning particular 

legislation. The instant case represen · 

an opportunj ty for the Court to define, 

shape, limit, or even eliminate the new 

' some indeterminate extent requires more of standard. In all events, it presents the 

a connection between classification and 

governmental objective than that of the 

l •ty standard." - minimal rationa 1 

Helgemoe, supra, at 604. 

Meloon v. 

opportunity for the Court to correct a 

situation which invites subjective 

judicial judgments and possible abuses. 

Finally, as noted above, the instant 
t C;,..cuit's misgivin:. case i f fir 

Despite the Firs ~ s one o st impression. Never 
over the 

relation 

imprecision of the Reed substanti has this Court weighed a gender-based 

test, the Court found that the Ne statutory rape law against an equal pro-

,.,..,shire statute could not pass muster }laoo•r 

under that test. This decision is made 
tection argument. The implications of 

even more 'suspect by the First Circuit's based criminal statutes and for equal 

suggestion that the Court would not have protection analysis in general are de­

struck down the statute under the vastating. The decision should not be 

"minimal rationality test." Meloon v. 

the First Circuit's Decision for all gender-

left to the Court of Appeals. 
The issue 

Helgemoe, s~ra, at 606. is substantial and worthy of this Court's 

In sum, this Court has created a new \. ~ "'~; ckto. ~ i ~ _ 

equal protection test which resides some-

where in the "twilight zone" between the 

rationale basis and strict scrutiny tests. 

This new standard lacks definition, shape, 

or precise limits. The instant case is 
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[5] The statute at tssue tn tnts case IS a 

clas~i ficatio n based on sex. As such it re­

qu ires more heightened scrut iny than would 

be applied to completely non-suspect legis· 

lation, but less stringent scru tiny than is 

typically applied to racial classifications, 

Reed v. Reed, 404 U.S. 71 , 92 S.Ct. 251, 30 

L.Ed .2d 225 (1971); Frontiero v. Richard· 

son, 411 U.S. 677, 93 S.Ct. 1764, 36 L.Ed .2d 
583 (1973). Moreover, since a criminal stat· 

ute is involved, the standards governing 

gender classification must be appl ied with 

of Rt"ed a nd 1ts progeny, our deciSIOn today will 
~ vil'wed by som~ as a 'middle-t1er' approach. 
Wh1le I would not endc.rse that charactenza -
t ion and would not welco'"" a further subdi\'ld· 
mg or f"Qulll prort"CtJOn anal ys1s . ..candor com· 

pels the recognition that the relativ~ly ~~~ren· 
ual ' rat ional basis' standard of rev~tw nonnally 
applied takes on a sharper focus when we ad· 
dr~ss a gender-based classification. So mud 
is cle-ar rrom our rectnt ca~s . " 

" \-\e. to~ u . \~I ~ ... o~ 

T 
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women in our society was, in many re­
spects, comparable to that of blacks un­
der the pre-Civil War slave codes. Nei­
ther slaves nor women could hold office 

serve on juries, or bring suit in their ow~ 
names, and married women traditionally 

were denied the legal capacity to hold or 

convey property or to serve as legal 

guard ians of their own children. Fron­

tiero at 685, 93 S.CL at 1769. (Brennan, 
J.) 

In a separate concurrence, the Chief Jus­

tice and Justices Powell and Blackmun re­

fused to accept the strict scrutiny standard. 

special se nsitivi ty . In Craig v. Boren, 429 

U.S. 190,97 S.Ct. 451 , 50 L.Ed .2d 397 (1976), 

the majority opi nion evaluated a gender 

based stale law with criminal implications 

under the rule that "cl ass ifications by gen­

der must se rve important governmental ob· 

jectives and must be substantially related 

to achievement of those objectives." /d. at 

197, 97 S.Ct. at 457. Th is is hardly a precise 

sta ndard. Moreover, separate concurrences 

by Justice Powell and Justice Stevens make 

it unclear as to whether that standard has 

majority support. In brief we must dec ide 

the constitutional ity of the New Hampsh ire 

sta tute unrler a lest that to some indetermi· 

nate extent requires more of a connection 

be twee n classification and governmental 

ol.Jjcc ti ve than that of the minimal rational· 

ity standard., W:za:;;;&t Iiiii believe the st.at. 

.r ~'i ~ - ~~ ~ o-l (. (" \ \'\.It 1J It is unnece,sary for the Court in this 

case to characterize sex as a suspect clas­
sification, with all of the far-reaching 

implications of such a holding. /d. at 
691 - 692, 93 S.Ct. at 1773. 

3. It IS cl~or aft~r th., dec.sion on Front iero v. 

R1chardson. •11 US. 677, 93 S.Ct 17S. ( 1973). 
that although four ml'mbers of th~ Coun favor 

oncludong •~• as a suspt>ct classifiCation. the 
majonty d~s not accept such a doc trine. The 
resultong amb•g01ty as to the propt>r standard 
to apply to gender clasSifJCatidhs was frankly 
diSCUSSf'd by JustiCf' Powe~ on his concurrence 
on Cra111 ,. Boren. • 29 U ... 190. 210 n. •. 97 

S Ct. at •s.. " As is evidf>nt from our opin1ons. 
the Coun has had d1fficulty 1n a~re~ong upon a 
standard of equal protectiOn anal ysiS that can 
be applied cnn•~<ttn!ly to th<' "''Ide vanl't y of 

l.,gislative classifications. Ther., are valid rea ­
sons for dissatisfaction with the 'two-tier' ap· 
proach that has ~n prominent in tM Coun·s 
d~cis ions in the past decade. Although viewed 
by many as a result-ori.,nted substitute for 
more critical analysis, that approach-with its 
narrowly l~ntited 'upper-tier'-now has sub­
stantial preced.,ntial suppon. As has ~n true 

With the recent proliferation of gender 

based cases, a new test, standing some­

where between strict scrutiny and rational 

basi~. has begun to emerge. 

In Reed v. Reed, 404 U.S. 71,92 S.Ct. 251, 

30 L.Ed .2d 225 (1971), the Court, in striking 

down a state probate statute that gave 

males a preferred position as ex~utors, 

stated : 

A classification "must be reasonable, not 

arbitrary, a.- must rest upon some 

ground of difference having a fair and 

substantial relation to the ohj~t of the 

legislation, so that all person~ similarly 

circum~tancerl ~hall be treated alike." /d. 

at 76, 92 S.Ct. at 2.'>4 . (Citation omitted .) 

In Frontiero v. Richardson, 411 U.S. 677, 

93 S.Ct . 1764, 36 L.Ed .2d 583 (1973), a plu­

rality of the Court found that sex was a 
suspect classification and , therefore, subjeet 

to strict scrutiny. It noted, after quoting 

from Bradwell v. State, 16 Wall. 130, 141, 

21 L.Ed. 442 (1873), that : 

"The paramount destiny and mission of 

women are to fulfil the noble and be­

nign offices of wife and mother. This 

is the law of the Creator." 

As a resu It of notions such as these, our 

statute boolu gradually became laden 

with gross, stereotyped distinctions be­

tween the sexes, and, indeed, throughout 

much of the 19th century the position of 

Since then, the cases have wavered back 

and forth between the two tests with the 

Court often scrutinizing the statutory 

scheme under the guise of the rational basis 

tesl See, e. g., Kahn v. Shcvin, 416 U.S. 

351, 94 S.Ct. 1734, 40 L.Ed.2d 189 (1974) 

(property tax exemption for widows upheld 

as rationally based due to the disparate 

economic opportunities afforded men and 

women); Schlesinger v. Ballard, 419 U.S. 

498, 95 S.Ct. 572, 42 L.Ed.2d 610 (1975) 

(gender ba.o;cci differentiation in the Navy's 

mandatory discharge regulations rationally 

related to the laudatory purpose of equaliz­

ing promotional opportunities betv.·een men 

and women); Weinberger v. Wiesenfeld, 

420 U.S. 636, 95 S.Ct. 1225, 43 L.Ed .2d 514 

(1975) (granting of Social Securitv surviv­

or.;' benefits to widows but not to ;..idowers 

irrational and based on archaic notions of 

sex roles); Stanton v. Stanton, 421 U.S. 7, 

95 S.Ct. 1373, 43 L.Ed.2d 688 (1975) (gender 

based distinctions as to age of minority for 

purposes of child support not rational). 

Craig v. Boren, 429 U.S. 190, 97 S.Ct. 451, 

50 L.Ed.2d 397 (1976), is the only Supreme 

Court gender ba.~ discrimination case con­

cerning a criminal statute. After exam­

ining statisttca! evidence, the Court stn.Jck 

down a criminal statute which differentiat­

ed in the age at which beer could be sold to 

mal~ (21) and females (18). It found the 
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re l ati o n~h1p between gcn<lcr and the &3Sert· 

ed ju~tification for the statut.ory scheme far 

t.oo tenuous t.o withstand the substantial 

justification test laid out in Reed. In the 

most recent ge nder based discrimination 

C4Se involving a ~cction of the Social Securi­

ty Act, the Court stated: 

(It] i~ forbidd e n by the Constitution, at 

le~t when supported by no more sub­

stantial justification than "archaic and 

overbroad" generalizations, Schlesinger v. 

Ballard, supra, 419 U.S., at 508 (95 S.Ct. 

572,] or "old notions," StAnton v. Stanton, 

421 U.S. 7, 14 (95 S.Cl 1373] (1975), such 

~"assumptions~ t.o dependency," Wein­

berger v. Wiesenfe/d, supra [ 420 U.S.] at 

645 (95 S.Ct. 1225,] that are more oonsist­

ent with "the role-typing society has long 

imposed," StAnton v. Stanton, supra (421 

U.S.] at 15 (95 S.Ct. 1373,] than with 

contemporary reality. Califano v. Gold­

farb, 430 U.S. 199, 207, 97 S.Cl !021, 

1026, 51 L.Ed.2d Z70 (1977). 

Mr. Justice Powell's concurring opinion in 

Craig perceptively sums up the direction 

the law is taking. 

As is ev~nt from our op1n1ons, tnt! 

Court h~ ha.d difficulty in agreeing upon 

a st.anclard of equal protection analysis 

that can be appl iC(] consistently t.o the 

wide variety of legislative clas.~ifications . 

There are ,·al icl rea.'IOns for d issatisfaction 

with the "t .. ·o- t ier" approach that has 

been prom i n~nt in the Court's decis io ns in 

the past decade . Although vicwecl by 

many ~ a r-esult-<>riented substitute for 

more critica! analysis, that approach­

with its narrowly limited "upper-ticr"­

now has sub5'..antial precedential support. 

As has been true of Reed and its progeny, 

our decision today will be viewed by some 

as a "midc :e-tier" approach . While I 

would not endorse that characterization 

and would not welcome a further subdi­

viding of equal protection analysis, can­

dor compels the recognition that the rela­

tively deferential "rational basis" st.an­

dard of re\·iew normally applied takes on 

a sharper focus when we addreM a gen­

der-based c!ass ification . So much is clear 

from our recent cases. Craig, supra, 429 

U.S. at 210. 97 S.Ct. at 464. 
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Judge Souter recently repeated his criticism of the "intermediate review" 

standard in a different context in a dissenting opin ion in City of Dover y. 

Jrr.;-~r i al Casualty & Indemnity Co .. 1990 N.H. Lexis 39 (1990). Under the New 

Hampsh ire state constitution, the state supreme coun bas ruled that laws which 

restrict the common law right to recover damages should be subjected to 

"intermediate review." Carson y, Maurer, 424 A.2d 825 (N.H. 1980). The majority 

in Dover applied this principle to invalidate a state law making cities completely 

immune from cenain types of personal injury suits . In dissent , echoing the 

brief in Me I o on, Judge Souter called for reconsideration of the entire 

"intermediate review" standard. "There should be no more striking argument" 

than Dover, Judge Souler maintained, "for the need to r~xamine the Carson test 

and the conceptual basis underlying what passes for intermediate review." 

Dover. m. 1990 N.H. Lexis at 17. 



SSENT: SOUTER, J., dissenting: I respectfully dissent from the court's 
1nclusion that RSA 507-B:2, I, violates articles 2, 12 and 14 of part I of the ~ 
1nstitution of New Hampshire insofar as it would provide municipal immunity for ~ 

.ability arising out of ownership, occupation, and maintenance of "public 
dewalks, streets [and] highways. . . . " _In explaining why, I will confine my 

1oughts to what I see as a misapplication of the accepted middle-tier equal 
·otection standard and say nothing more about article 14, given this court's 
.ew that the article mirrors the equal protection standard for scrutinizing 
_mitations on a generally applicable civil right of action, see Estate of 
lrgill v. City of Rochester, 119 N.H. 661, [*23] 667, 406 A.2d 704, 707 
.979). 

At least since the date of Carson v. Maurer, 120 N.H. 925, 424 A.2d 825 
.980), the guarantee of equal protection under articles 2 and 12 has been 
)plied to limitations on rights of civil recovery by recognizing a natural 
Lass of all people personally injured by conduct within a recognized category 
: ostensibly tortious behavior. Leaving aside the special problems that are 
tid to be created by the workers' compensation statute, see Estabrook v. 
1erican Hoist & Derrick Inc., 127 N.H. 162, 183, 498 A.2d 741, 754 (1985) 
;outer, J. dissenting), we are supposed· to pass on statutory classifications 
~ stricting a right to recover for an injury so inflicted by treating the 
:fected cause of action as "an important substantive right," Carson v. Maurer,, 
1pra at 931-32, 424 A.2d at 830, and by requiring that any classification 

esulting from a restriction upon such a right "be reasonable, not arbitrary, 
nd . . . rest upon some ground of difference having a fair and substantial 
·elation to the object of the legislation ...• (Emphasis added.) State v. 

~ 

~ 

~ 

~ 

~ 

~ 

F-: 
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F: 
F. 
F; 

~ 

c 
~ 

,; 

:oville, 113 N.H. 161, 163, 304 A.2d 366, 369 (1973), quoting F. S. Royster 
24] Guano co. v. Virginia, 25~ U.S. 412, 415 (1920)." Carson v. Maurer, 
lpra at 932, 424 A.2d at 831 (further citations omitted). 

· ~ 
,; 

Middle-tier equal protection scrutiny thus entered the jurisprudence of the 
.ate Constitution, id., and accompanying questions as yet unanswered wi~l 
·ovide fodder for a good many opinions. I am concerned here, however, w1th what 

I see as the misapplication of this intermediate standard, assuming it to be 
~uly intermeo1ate in character and as limited in application as the court in 
1rson indicated by the language used to describe it. 

An understanding of that intermediate character and the limits of such review 
1n prove elusive, however, and it is well to acknowledge that Carson's test 
~ffers.from a.proven s~s~eptibility to confusion with ot~er standards of equal 
rotect1on rev1ew, a fa1l1ng perhaps portended by the der1vation of Carson's 
anguage from F.S. Royster Guano Co. v. Virginia, 253 u.s. 412, 415 (1920). 
Jyster involved a challenge to disparate State corporate income tax treatments, 

s to which the latitude of State legislative discretion under the Fourteenth 
mendment's equal protection clause was admitted to [*25) be "notably wide." 
j. The majority nonetheless struck down the statute in question because they 
::mld "conceive" of "no ground" for justifying the differential treatment id. 
t 416; Justices Brandeis and Holmes, on the other hand, dissented becaus~ they 
~uld conceive of just such a ground, id at 418. What is clear, however, is that 

he.entire Court treated the test of what was "reasonable, not arbitrary ••• 
~v1ng a fair and substantial relation to the object of the legislation," id. at 

~ 

• 



415, as what we today would call the first-tier, rational basis test. Although 
the federal judiciary, like this court, has subsequently tried to use Royster's 
formulation to provide "somewhat heightened" middle-tier scrutiny, City of 
cleburne v. Cleburne Living Center, 473 U.S. 432, 441 (1985), the very opinions 
cited in Carson as so applying it have reverted to type, as it were, by 

lapsing into rational basis terminology. See, e.g., on legit~macy. 
classifications Lalli v. Lalli, 439 U.S. 259, 273 (1978), c1ted 1n Carson v. 
Maurer supra at 932, 424 A.2d at 831 ("our inquiry (is) ... on whether the 
statut~'s relation to the state interests it is [*26] intended to promote is 
so tenuous that it lacks ... rationality"); and, on gender, Reed v. Reed, 404 
u.s. 71 76 (1971} (question "is whether a difference in the sex of competing 
applica~ts ... bears a rational relationship.to a sta~e.objecti~e .... "). 
This court, indeed, has gone one step further 1n recogn1z1n~ cand1d~y that the 
rational basis test and the test derived from Royster have 1n some 1nstances 
been treated as interchangeable, see State v. Deflorio, 128 N.H. 309, 315, 512 

A.2d 1133, 1136 (1986}. • 
4 

At least in our State cases, this proven judicial tendency to blur any 
difference between the two tests doubtless reflects the further fact that the 
first segment of the compound standard derived from Royster.is simply a concise 
version of the rational basis test, Carson's threshold requ1rement that a 
challenged classification be "reasonable~ not arbitrary,'' see 9arson.v. Maurer, 
supra at 932, 424 A.2d at 831, being equ1valent to the usual f1rst-t1er standard 4 
that the classification must "rationally relate[) to a legitimate State t 
interest " Boehner v. state, 122 N.H. 79, 84, 441 A.2d 1146, 1149 (1982} 
(citatio~ omitted). And while the court [*27] in Carson may or may not have 4 
said the last word in seeming to identify rational basis with a favorable t 
cost-benefit balance, Carson v. Maurer, 120 N.H. at 933, 424 A.2d at 831, the 
court did make it clear that this prong of the test was deferential to the 
legislative judgment in question, "the wisdom of or necessity for" which was 
beyond the scope of judicial review. Id. 

Indeed, as the court expressed it at one point. the second-tier test was 
deferential in its entirety (i.e., in the absence of suspect classification or 
fundamental right, courts will not second-guess legislative judgment of need, 
Id.). This pledge of deference is a shaky one, however, thanks to uncertainty 
over the meaning of the second segment of the standard derived from Royster, 
requiring a "fair and substantial" relationship between the chosen 
classification and the legitimate legislative objective. This uncertainty must 
be seen as a further condition not only facilitating the identification (or 
misidentification) of the Carson standard with the rational basis test, as we 
have seen, but also placing temptation in the way of those inclined to impose a 
far stricter standard in the name [*28) of intermediate scrutiny, as we will 
see below. 

While the definitive explanation of "fair and substantial relationship" must 
apparently await another day, it is fair to say here that if the phrase really 
is to function as a genuinely middle-tier test, and at the same time defer to 
ultimate legislative policy judgments, it must be understood as a 

• 
• 
• • 

substantively neutral requirement that the classification in question fit the 
perm~tted legislative objective with some minimally acceptable level of 
prec1sion, or promote it with some like degree of efficiency. It is thus 
presumably meant to be a test that would strike down a classification barring 
too many people from invoking a right even when they could do so without 
com~romising the State's objective, and it might also take into consideration a 
cla~mant's demonstration that a challenged classification would allow too many 
to 1nvoke the right even when that would be antithetical to the state's 
objective. The test, in any event, must be intended to demand that there be some~ 



appropriate level of inclusiveness in any classificati~n se~ected to serve a I 
lawful interest by disparate treatment. On any other v1ew, 1ndeed, the Carson 
test would (*29] simply be an obscurely articulated judicial commissio~ for 1 
reviewing the merits of legisla~ion, a role th~t the C~rson cour~ took pa1ns to I 
disclaim any authority to play 1n the name of 1ntermed1ate scrut1ny. (Whether 
Carson's promise of substantively neutral middle~tier r~view can be a truly p. 
practical objective is, of course, ~noth~r quest1on, wh1ch would tak~ me beyond ' 
the justifiable scope of a dissent 1n th1s case. Here, I am only try1ng to work 
with Carson's reasoning taken at face value.) ' 

Assuming then that we are to have a distinctly articulated intermediate 
test of equ~l protection review, and assuming that I am right about the function ! 
that the "fair and "substantial" criterion may perform in such review ~ 

consistently with Carson's reason1ng~ ~he task co~fronting.the cou:t is to . ~ 
identify the requisite degree of eff1c1ency, or f1t, that 1ntermed1ate scrut1ny 
demands. While I would not suggest that this will be a s~mple job, both ~ 
advocates before the court and the members of the court 1tself should confront 
the difficulty in the earliest possible case, for until the job is attempted, 

the intermediate nature of the scrutiny will remain elusive. Fortunately, 
however, [*30] the facts of the case before us allow for application of what~ 
the Carson opinion claims to be 1ntended, even without a more exactly ~ I 

articulated standard of legislative tailoring than the court has as yet 
announced. 

There are two reasons, however, why this less-than-mathematically precise fit~ 
should still qualify as fair and substantial. One of those reasons is suggested f 
in the court's own opinion: if allegations of negligence in construction, or 
notice to some municipal agent, are enough (*36] to counter a municipal f 
immunity claim in the first instance, there will be precious few street and p 
sidewalk accidents without a subsequent lawsuit against a city or town, and the 
court's view of immunity's proper scope will entail a serious burden of ~ 
defending aqainst such claims. Certainly the legislature could reasonably choose~ 
the scope of immunity embodied in the present statutory scheme in order to 
obviate the unmeritorious litigation that would attend the narrower concept ~ 
favored by the court. ~ 

~h The second reason for findinq a sufficiently fair and substantial fit between~ 
~ e court's view or legit1mate immunity and this statutory scheme is that we ~ 
:ave.no r~ason to believe that in practice ~here would be any large gap between 
-he 1mmun1ty the court would allow and the 1mmunity the statutory scheme would ~ 
1rodu~e. Because there is no indication of the number or proportion of highway ~ 
tnd st1dewa.lk hazards- ,that e.ven.tuat.e from municipal indifference or neqliqence ir 
cons.ruct1~n, there 1s.no.1nd1cat1on that the statutory immunity is ~ 
ove~1nclu~1ve to any s1~n1ficant degree. It is crucial to recognize this lest 
~=17 ~se s~ght of the po1nt that we are supposed to be applying an interm~diate 
solutions t~~~a~~~lC:t~eshould n~t tdemand t~e precise congruence of problem and 
the Constituti appropr1a e, say, 1f a fundamental right recognized by ~ 

on were at stake. When, on the contrary, the majority of the court 
rely on two possibilities of wholly uncertain significance to strike down the ~ 
statute in issue, their ruling cannot be understood as an instance of 
intermediate equal protection review, but as one of strict scrutiny wholly 
i~appro~riate when the trigger of judicial oversight is the limitation of a 
r1ght w1th less than fundamental constitutional significance. 



And so the "fair and substantial" relation test is metamorphosed yet again. 

>rmulation that began its juridical life as a rational basis test, and was 

' tensibly adopted by this court as a standard of intermediate review, is now 

·ing applied by a majority of the court to impose the strictest scrutiny known 

• equal protection analysis, ~ere could be no more striking argument for the 

ed to reexamine the Carson test and the conceptual basis underlying what 

sses for intermediate review. 

THAYER, J., joins in the dissent. 
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~extraordinarily heavy burden that Judge Souter demands of those 

seeking relief from the courts is vividly demonstrated in Appeal of 

Bosselait, 547 A.2d 682 (N.H. 1988), a case involving both 

constitutional and statutory issues. In Bosselait, two brothers, ages 

76 and 79, shared a janitorial job, with each working four hours a day. 

When their employer laid them off, the brothers sought unemployment 

benefits but were rejected. The Department of Employment appeal 

tribunal noted that the benefits statute required applicants to be 

"available for and seeking permanent, full-time work." Although the 

Bosselaits ~omplained that they suffered health problems precluding 

full-time employment and that the statute "is discriminating against old 

fellas ... old people," the appeals tribunal rejected their claims. 

Judge Souter dismissed the plaintiffs' claims of violations under 

the state and federal constitutional guarantees of equal protection, the 

federal Age Discrimination in Employment Act and the federal 

Rehabilitation Act. Despite the plaintiffs' statements before the 

appeals tribunal (where they appea~ed without counsel), he stated that 

"[n]ot one of these issues ... has been both timely raised below and 

preserved for consideration on appeal." Although finding the record 

inadequate to preserve the issues, Judge Souter proceeded, in lengthy 

dicta, to discuss and reject each claim. 

An example of Judge Souter's narrow interpretation of the equal 

protection clause is his opinion in Appeal of Bosselai1. 547 A.2d 682 (N.H . 1987). 

In that case, two elderly brothers appealed the denial of workers' compensation 

bendits to them when they were laid off from a janitorial job they had shared 

for 22 years . Although workers laid off from their jobs are generally eligible for 

une=:1ployment benefits, the brothers were denied any benefits under a stale rule 

reqL.: !ring recipients to be available for full-time work. Judge Souter 

acknowledged the "candid testimony" in the case that the brothers "don't dare to 

worl more than four hours a day at their ages and would not play with their 

heal:~." indicating that "men close to 80 do not have the 

of p~ysical labor every day without risk to their health." 
capacity for eight hours 

U. at 687. 

Ne\ enheless. in an opinion for the court, Judge Souter upheld the denial. 

Professor Robert Sedler of Wayne State University has noted that Bosselajt is an 

exaople of equal protection analysis illustrating "extreme deference to 

legislative judgment." Supreme Couq Watch (Aug. 1990) at 3. 



604] 
APPEAL OF BosSELAlT 605 

SoUTER. J. Two formerly part-time employees bring this appeal 

under RSA 282-A:67. I, from an order ef an appeal tribunal of the 

department of employment security (DES), whic~, denied .th~m 

employment compensation because they were not ready, w1llmg 

un d able" to accept and perform full-time work. We affirm. 

an The plaintiffs, Albert and Edward Bosselait. are brothers, who 

were 76 and 79 years old, respectively, at the time t_hey filed t~eir 

claims for benefits. For 22 years they shared. a smgle. full-t1me 

janitor's position at the Spaulding Youth Center m Northfield. each 

,( them working four hours a day. 

In 1986, Spaulding contracted with a third party for custodial 

services and eliminated about 35 positions, including the job held 

jointly by the plaintiffs. Following their discharge on June 30, 1986, 

the plaintiffs applied to DES for unemployment compensation 

benefits, and when a certifying officer rejected their claims, see 

RSA 282-A:44, they applied to an appeal tribunal within the 

department, see RSA 282-A:53. The tribunal held an evidentiary 

hearing, at which the plaintiffs were assisted by a lay represent­

ative, and each of them testified about limitations on his capacity 

to work. Mr. Albert Bosselait represented that he had a "weak back 

[that] goes out of joint when least expected," and his brother 

indicated that he was limited by partial eyesight and angina. They 

indicated forthrightly that they would not accept new jobs calling 

for more than four hours of work each day. Mr. Edward Bosselait 

testified that "we don't dare to work more than four hours a day 

at our age," and said that he was "not gonna play with [his] health." 

When the tribunal called attention to the statutory eligibility 

requirement that an applicant must be "available for and seeking 

permanent, full-time work," see RSA 282-A:31, I(d), Mr. Edward 

Bosselait responded that "I think [the . statute is] discriminating 

against old fellas ... old people." The tribunal found each plaintiff 

ineligible because he was "not ready, willing and able" to accept 

full-time work as the statute required. See RSA 282-A:31, I(c). 

After the appeal tribunal's decision, the plaintiffs obtained legal 

counsel. who requested the commissioner of DES to reopen the case 

before the tribunal, based on State and federal equal protection 

claims and general allegations that subparagraph (d) violated State 

and federal statutes prohibiting discrimination against mothers, 

the handicapped, and people over 65. When the commissioner 

refused to reopen, the plaintiffs appealed the appeal tribunal 

decision to the appellate division of DES, see RSA 282-A:62, 

purporting to raise a State equal protection claim, and asserting 

a governmental obligation to provide unemployment compensation 

to mothers, the handicapped, and the elderly, who may be limited 

to part-time work. (The procedural history from appeal tribunal to 

appellate division is complicated in the extreme. See Appeal of 

Albert Bosselait & a., N.H. Sup. Ct. No. 86-430. Fortunately, its 

details have no bearing on the present appeal.) 
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The appellate division noted that it was admitted that the 
plaintiffs were physically able to work only four hours a day, but 
rejected claims that subparagraph (d) violated the State equal 
protection standard and conflicted with § 504 of the federal 
Rehabilitation Act of 1973, 29 U.S.C.A. § 794 (Supp. 1988). The 
appeal to this court under RSA 282·A:67 ensued. As we have 
explained elsewhere, see Appeal of Kelly, 129 N.H. 462, 466, 529 
A.2d 935, 937 (1987), our jurisdiction is limited to reviewing the 
record of the appeal tribunal for errors of law, see RSA 282·A:67, 
IV, except insofar as that record may have been clarified or the 
issues limited in the course of subsequent proceedings before the 
appellate division. 

The plaintiffs have challenged the denial of benefits by seeking 
to raise three issues before us. They claim that subparagraph (d) 
violates the federal Age Discrimination Act of 1975, 42 U.S.C.A. 
§ 6101 et seq. (1983); that it violates the federal Rehabilitation Act 
of 1973, 29 U.S.C.A. § 791 et seq.; and that it violates State and 
federal constitutional guarantees of equal protection of the laws. 
Not one of these issues, however, has been both timely raised below 
and preserved for consideration on appeal. 

Under our Rule 10(1Xc), a party appealing from an administra­
tive agency is limited to the questions "set forth in the petition [for 
appeal] or fairly comprised therein .... " The petition in this case 
sets out two questions, each of them raising an issue of equal 
protection under the State and National Constitutions. Any federal 
statutory issues were thus waived, although it does not appear that 
they were ever adequately raised before the appeal tribunal. 

The record below contains no reference to the Age Discrimination 
Act, 42 U.S.C.A. § 6101 et seq., and although Mr. Edward Bosselait 
stated before the appeal tribunal that he thought subparagraph (d) 
discriminated against the elderly, his remark could not reasonably 
have been understood as initiating a statutory claim under federal 
law. The review of proceedings before the appeal tribunal is 
likewise devoid of any reference to a claim under the Rehabilitation 
Act, 29 U.S.C.A. § 791 et seq. While the plaintiffs referred to their 
physical limitations, their remarks, again, were insufficient to put 
the tribunal on notice that it should address the factual as well as 
legal issues peculiar to such a federal statutory claim. 

Thus it appears from the record that the plaintiffs not only failed 
to raise the statutory issues in their appeal petition to us, but failed 
to raise them initially in the trial forum of the appeal tribunal. 
Their belated attempts to inject the statutory issues into the appeal 
at this point therefore run afoul of our rule that "issues [must be] 
raised at the earliest possible time, because trial forums should 
have a full opportunity to come to sound conclusions and to correct 
[claimed] errors in the first instance." Sklar Realty v. Town of 
Merrimack, 125 N.H. 32, 328, 480 A.2d 149, 153 (1984) (citation 
omitted). To this we may add that unless a claim is raised in the 
trial forum, there is no opportunity for a party to develop a factual 
record supporting his theory of relief, or to make an offer of proof 
sufficient to justify a demand to introduce relevant evidence and 
preserve an issue for appeal. (The commissioner of DES is, of 
course, authorized by RSA 282-A:60 to permit a claimant to reopen 
a case within the time allowed in order to raise a new issue before 
an appeal tribunal, if the claimant has a reasonable explanation for 
his previous failure to raise the issue and can give an indication 
of legal and factual support for the position he wishes to take.) 
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___________ ........ ______ ,.._ __ liiiil 

(1] Sklar is equally applicable, moreover, to bar consideration of the equal protection questions that the plaintiffs purport to preserve by listing them in this appeal petition, for these constitutional issues were never adequately. raised before the appeal tribunal. While, as we noted above, one plaintiff expressed the view that subparagraph (d) was discriminatory against the aged, neither he nor anyone on his behalf expressed the view that the statute was therefore invalid as working a denial of equal protection. Since many statutes are candidates for enlightened amendment without thereby being in any way unconstitutional, the plaintiff's remark was not sufficient to put anyone on notice that he thereby meant to raise a constitutional issue. (We have not overlooked the fact that the plaintiffs sought to raise a State equal protection claim in the appellate division. The appellate division, however, is not the forum of trial where issues may be raised initially in accordance with Sklar and like cases. The division provides an intermediate administrative appeal, in which issues previously raised may be waived or narrowed; it does not provide an opportunity to raise new 
issues for the first time. See Appeal of Kelly, 129 N.H. at 466, 529 A.2d at 937.) · 

We must in candor say, therefore, that if the state of the record had been adequately disclosed to us we would not have accepted this appeal. See SuP. CT. R. 10. Because, however, the appellate division saw fit to deal with an issue under the Rehabilitation Act and to conclude that there was no violation of the State equal protection guarantee, and because similar claims may be raised in the future, there is some utility in speaking to these issues here, rather than merely entering the summary affirmance that would be proper under Rule 25(1)(d). 

sf~ Q~J·' ~ro ~<.J~ jf.J...,"( q-'-l ro~<:a,::. 
we come to more familiar ground in reaching the issue under the State Constitution. part I. article 12, raised by the plaintiffs' contention that a denial of equal protection inheres in the restriction of benefits to those who are able and willing to work full-time. In addressing this State equal protection claim, the plaintiffs are principally concerned to persuade us to review the effect of subparagraph (d) under the so-called middle-tier test of Carson v. Maurer, 120 N.H. 925, 931-33, 424 A.2d 825. 830-31 (1980). which requires that legislation restricting the enjoyment of an "important substantive right" be reasonable, not arbitrary, and justified by a "fair and substantial" relationship to the effectuation of a legitimate governmental objective. 

The plaintiffs offer three arguments to support their claim that . entitlement to unemployment compensation should be treated as an important substantive right for purposes of Carson. None of them is persuasive. 
First, the plaintiffs argue for heightened scrutiny on the ground that part-time workers are taxed like all other workers to provide funds for paying unemployment compensation, but claimants from that class of part-time workers are refused benefits to which workers are generally entitled. The argument carries the plaintiffs nowhere, however, for it rests on false assumptions of fact and law. First, workers like the plaintiffs are not taxed; their employers are taxed. See R~ A ?s:l?- A -~o r 
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The second mistaktn 

assumption is that those who work only part-time are denied 

benefits when they are unemployed. On the contrary, former part­

time workers, like former full-time employees, are not disqualified 

unless they are unable or unwilling to take ·a full-time job as a 

condition of receiving unemployment compensation. That is to say, 

the members of the class affected by subparagraph (d) are not 

identified by the hours they used to work, but by the hours they 

can and will agree to work in the immediate future. 

[31 The seeond argument for heightened scrutiny purportedly 

rests on an analogy with federal cases applying a middle-tier test 

under the fourteenth amendment for reviewing disparate treatment 

based on gender, beeause of its immutability as a. characteristic. 

See, e.g., Califano v. Gf>ldfarb, 430 U.S. 199 (1977). The plaintiffs 

argue that their age is as immutable as gender, and beeause 

subparagraph (d) is said to have a. disparate effeet on the elderly, 

it should receive middle-tier scrutiny. Whatever may be the merits 

of the analogy, the short answer to any suggestion that a distinction 

based on age merits middle-tier review under the National 

Constitution is answered by Massachusetts Bd. of Retirement v. 

Murgia, 427 U.S. 307, 313-14 (1976), in which the Supreme Court 

of the United States rejected the argument for strict scrutiny of 

age discrimination claims, in favor of the rational basis test. See 

Cleburne v. Cleburne Living Center, Inc., 473 U.S. 432, 440-41 

(1985) (collecting cases on levels of fourteenth amendment equal 

protection review); see also Washington v. Davis, 426 U.S. 229, 242 

(1976) (non-dispositive significance of merely disparate impact in 

equal protection review). There is thus no basis to claim that State 

equal protection should grant the middle-tier scrutiny that federal 

equal protection would provide, because federal equal protection 

does not provide it. 

Finally, the plaintiffs try to identify their interests with the 

rights on which middle-tier review was premised in Carson, 120 

N.H. at 925, 424 A.2d at 825, and Estabrook v. American Hoist & 

Derrick, Inc., 127 N.H. 162, 498 A.2d 741 (1985). But to see why 

the present case bears no comparison with Carson and Estabrook, 

it is only neeessary to reeall that those cases dealt with selective 

restrictions on common law rights of action to recover for injuries. 

Here, on the contrary, we are not dealing with any common law 

right of recovery that was superseded by the unemployment 

compensation scheme, for the latter is entirely a creation of statute 

and dependent upon statute for its content. Armstrong v. Adam8, 

113 N.H. 370, 373, 308 A.2d 844, 846 (1973); Pomponio v. State, 106 

N.H. 273, 274, 209 A.2d 733, 734 (1965). Carson and Estabrook 

therefore have no bearing on the case. 

[41 If the analogy with Carson and Estabrook fails, however, 

comparisons with other prior cases are ready at hand. In Arsenault 

v. Abbott Furniture Corp., 122 N.H. 521, 522, 446 A.2d 1174, 1175 

(1982), we considered an equal protection challenge· to the benefit 

scheme under the workers' compensation act. RSA chapter 281, 

which we resolved by application of the rational basis test. We thus 

applied to alleged disparities in compensation for injuries related 
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protection challenges to compensation schedules m 1-'etttwn o; ,:, caLe 

Employees' Assoc. & Goulette, 129 N.H. 536, 540, 529 A.2d 968. 971 

(1987). Goulette's holding exemplified a broader rule that legislation 

merely regulating economic benefits and burdens, with no other 

significant feature, is reviewable under the rational basis criterion 

when challenged under the equal protection clause for allegedly 

producing disparate treatment, or under the due process clause on 

the ground that even its impartial application is invalid. See 

Boehner v. State, 122 N.H. 79, 83-84, 441 A.2d 1146, 1148 (1982) 

(quoting Opinion of the Justices, 117 N.H. 749, 758, 379 A.2d 782, 

788 (1977)); see also Cleburne v. Cleburne Learning Center, Inc., 473 

U.S. at 440 (rational basis test applied to review "social or economic 

legislation" on fourteenth amendment equal protection review). 

[5] A challenge to differential treatment in the distribution of 

benefits under an unemployment compensation scheme thus 

·presents a classic occasion to apply the rational basis test, and the 

burden therefore rests on the plaintiffs to demonstrate that the 

restriction of benefits to those able and willing to accept full-time 

work is not rationally related to the advancement of any legitimate 

governmental interest. See Boehner v. State, supra at 84, 441 A.2d 

at 1149. But this they cannot do, for the State has identified two 

objectives that the legislature could find both to be served by the 

restriction in question and to further the admittedly proper State 

policy of mitigating the effects of involuntary unemployment. 

The first such objective is to conserve the available funds for the 

benefit of those who need them most, by restricting eligibility for 

benefits to those who need them most. Those who need the funds 

most are those with no sources of income except their paychecks. 

Such claimants are likely to seek full-time work, because they will 

need the level of pay that only full-time work yields. Conversely, 

the legislature could infer that those who can or will work only 

part-time probably have another source of income or support that 

provides some mitigation for the effects of unemployment. The 

legislature could, in short, conclude that the full-time work 

requirement would effectively select the most needy applicants, for 

whose benefit the unemployment compensation funds should be 

conserved. 
The second objective that could be found -to be served by 

subparagraph (d) is that of limiting the unemployment itself to the 

briefest possible period, and thus limiting the demand for benefits 

accordingly. Because the applicant who restricts himself to part­

time work thereby isolates himself from a significant, and probably 

the major, segment of the job market, the legislature was entitled 

to infer that an applicant ready to take full-time work has a better 

chance of getting some job within any given period of time. Once 

the applicant has a job, he can of course look about for an 

alternative schedule more to his liking, since he and his family will 

not be subjected to unusual privation while he does so, and no 

employer will be taxed to compensate him while he makes the 

further search. But pending a successful completion of that further 

search, the legislative goals of limiting unemployment and its social 

costs will be served by inducing the unemployed to accept work 

full-time if that is what turns up first. 

[6] The scheme as so rationalized will not, admittedly, produce 

an exact equality of benefits and burdens among the variously 

identifiable segments of employable people. But the standard of 

equal protection makes no such demand, Boehner v. State, 122 N.H. 

at 85, 441 A.2d at 1149-50, any more than it requires a court 

reviewing the effects of unemployment compensation to ignore the 

other societal benefits, such as social security, that are available to 

responsible and commendable job applicants like the plaintiffs, 

whose age prevents th~ir acceptance of full-time work. 
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--Rehab Ac t Claim 

You found no Rehab Act violation because 

(1) Benefits must be denied "solely by reason of handicap" 
to establish a violation. Here, the plaintiffs' weak back, 
angina, and poor eyesight did not prevent them from working 
full time. Their concern for their health did. 

(2) Even if these conditions did prevent them from working 
full time, the plaintiffs were not "otherwise qualified" for 
the benefits, since to qualify, beneficiaries had to be 
available to work full-time. The only remaining issue was 
whether this requirement had a disparate impact, which und e r 
the Rehab Act is established only by the requirement's 
having a "particular exclusionary effect" on a class of 
handicapped, which effect is unreasonable either because it 
is not reasonably based on an appropriate governmental 
objective or because it could be eliminated without 
unreasonable expense. Plaintiffs did not attempt to prove 
either. 

o Other noteworthy points 

--The opinion was unanimous. 

--Professor Sedler, cited by PAW for the proposition that 
this case demonstrates extreme deference to legislative 
judgments, wrote for the Nation Institute that "non­
interpretive review is not only legitimate, but it is also a 
necessary postulate for constitutional adjudication" and 
that "Under the non-interpretivist position, the Court 
therefore acted legitimately when it infused the 'economic 
freedom' value into the due process clause during the 
'Lochner era' and when it infused the 'personal freedom' 
value into the due process clause in Griswold v. Connecticut 
and the cas~s following." He also claims that "the Court 
institutionally has never accepted the interpretivist view 
of judicial review." 
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For example, given the opportunity to establish greater protections 

under the state constitutional guarantee of equal protection, Judge 

Souter declined. In State v. DeFlorio, 512 A.2d 1133 (N.H. 1986), a 

sixteen-year-old was convicted as an adult of misdemeanor traffic 

offenses -- driving without a license and operating a vehicle "in 

disobedience to a police officer" -- and sentenced to four consecutive 

weekends in the county jail, which lacked segregated facilities for 

juveniles. Because of his age, the county jail staff refused to admit 

him. On appeal, the county and the teenager argued that the statute 

requiring his being tried as an adult was unconstitutional on federal 

and state equal protection grounds. The defendant asserted that the 

court should apply "heightened scrutiny" to the statutory classification 

based on age, which requires the government to show that the age-based 

distinctions "serve important governmental objectives that are 

substantially related to achieving· those objections." Craig v. Boren, 

429 u.s. 190 (1976) 

Judge Souter, writing for the court, rejected his argument and 

applied the less protective "rational basis test", which is used to 

review age-based discrimination under the federal equal protection 

clause. The rational basis test gives great deference to discrimination 

and requires only that the law be reasonable. By adopting this test as 

"the appropriate one to apply in assessing both the State and the 

federal claim," Judge Souter equated the two equal protection guarantees 

and completely ignored his statement in Kellenbeck that state 

constitutional standards should differ from their federal counterparts. 



[3] Although the defendant appears to assume that the equal 

protection claim mu st be judged und er the so-called middle tier test 

of Carson v. Maurer. 120 N.H . 925. 932, 424 A.2d 825, 830-31 (1980) 

(reasonable, not arbitrary , having fair and substantial :elation ~o 

legislative object). we agree with the county that the ratiOnal bas1s 

test is the appropriate one to appl y in ass.essing both the State and 

the federal claim. See State t·. ScoL·ille. 113 N.H. 161. 163-64 , 304 

A.2d 366. 368-69 (1973 ) ("reasonable. not arbitrary [having a] fair 

and substantial relation" test assu med to be eq uivalent to rational 

basis test; classification of seventeen-year-old violators as adult 

criminals is rational and consistent with constitutional principles). 

See also Jones t'. United States, 103 S. Ct. 3043, 3049 (1983) (rational 

basis test appl ied to class ification affecting liberty interests when 

challenged under equal protection aspect of fifth amendment); 

Stokes t'. Fair. 581 F .2d 287 , 289 (1st Cir. 1978) ("there is no consti­

tutional right to any preferred treatment as a juvenile offender"), 

cert. denied, 439 U.S. 1078 (1979); United States v. Qu1'nones. 353 F. 

Supp. 1325, 1328 (D.P.R. 1973) ("reasonable ... not arbitrary ... 

having fair and substantial relation" test apparently assumed to be 

equivalent to rational basis test ; statutory distinction between 

crimes punishable by death or life imprisonment, in which attorney 

general lacks discretion to proceed against juvenile as juvenile 

delinquent, and other crimes does not violate equal protection). ajfd, 

516 F .2d 1309 (1st Cir.), ccrt. de11ied. 423 U.S . 852 (1975); State 1'. 

Hart, 89 Wis. 2d 58, 277 N.W.'2d 843 (1979) (rational basis justifies 

separate class ification of children over sixteen who violate the motor 

vehicle code and those who violate other provisions of the criminal 

statutes). 
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Rape Shield Cases 

Similar to the rape shield laws enacted by forty-six states and the 

U.S. Congress, New Hampshire's statute is essentially a codification of 

the right to privacy for rape victims and is intended to encourage them 

to come forward to testify. The law ' provides that "[p]rior consensual 

se xual activity between the victim and any person other than the actor 

[defendant) shall not be admitted into evidence.'' Before Judge Souter's 

appointment to the state supreme court, in State v. Howard, 426 A.2d 457 

(N.H. 1981), the court held that the rape shield law must yield to some 

degree to the defendant's constitutional right to cross-examination, and 

allow him an opportunity, out of the jury's presence, to show that the 

value of evidence of prior consensual sexual activity outweighs its 

prejudicial effect on the victim. 

In State v. Colbath, 540 A.2d 1212 (N.H. 1988), Judge Souter 

reversed the trial court's exclusion of evidence of prior consensual 

sexual activity, stating that the rape shield law could not bar 

testimony of the rape victim "hanging· all over everyone and making out 

with [the defendant] and a few others" in the hours preceding the 

incident. In this case, for example, "~he jury could have taken 

evidence of the complainant's openly sexually provocative behavior 

toward a group of men as evidence of her probable attitude toward an 

individual within the group." He further suggested that the victim may 

have alleged rape to "excuse her undignified predicament". The court 

concluded that the evidence related directly to the accused's defense of 

consent. However, on retrial, the defendant was convicted again. 

Opinion in State v. Colbath 

In addition, Judge Souter's opinion in State y. Colbath, 540 A.2d 1212 (N.H. 

1988) also suggests concern about his views on women's rights. Like many other 

states, New Hampshire has enacted a rape shield Jaw, which prohibits testimony 

in a rape case of "[p]rior consensual sexual activity between the victim and any 

person other than" the defendant. N.H. RSA 632-A:6. The New Hampshire 

Supreme Cou-rt bad previously ruled that such evidence may be admitted despite 

the law where the defendant can bear the burden of proving that the "probative 

value" of the evidence outweighs its "prejudicial effect" on the rape victim. ~ 

v. Howard. 426 A.2d 457, 461 (N.H. 1981). Despite the fact that Judge Souter very 

seldom voted to overrule criminal convictions, in Colbath he reversed a rape 

conviction. writing that evidence of a rape victim's allegedly "sexually 

suggestive" behavior toward several men at a bar other than the defendant 

should not have been excluded at trial. Colbath. supra. 540 A.2d at 1216 . 
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Judge Souter's opinion in Colbath has been severely criticized. Sbonly 

after it was issued, law)'ers for women's rights organizations called it "an isolated 

ruling without precedent nationwide." United Press International (March 19, 

1988). Although the ruling in Howard requires that evidence be admitted where 

its probative value truly outweighs its prejudicial effect, Judge Souter's opinion 

that this standard was met in Colbath undermines the purpose of the rape shield 

statute. Susan Estrich, author of a book on rape and professor of law at the 

University of Southern California, observed that the ruling "reflects the most 

tra~ i tional. backward, sexist view of women and sexual relations." Village Voice 

(A ~gust 7, 1990) at 24. 
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~ had left the tavern in the company ot vanous men several t1mes 
dur ing the afternoon and the court admitted her statement to the 
police. quoted above: that she had . seen "a ~irl ~ith dark hair 
hanging all over everyo ne and m~km.g out w1th R1chard ~olbath 

d f th " On cross-exammatwn L€pene was permitted to an a ew o ers. · . 
testify further about her earl ier statement. 
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The defendant has suggested that we address this issue simply 
as one of statutory construction, by holding that the shield law's 
mandate to exclude evidence of "consensual sexual activity" with 
others can have no application to overt sexual activity of the 
complainant in a bar open to the public. This was, indeed, the 
position taken by defendant's trial counsel, who relied on prior 
construction of the act as intended to honor the complainant's 
interest in preserving the privacy of intimate activity. See, e.g., 
State v. Howard, 121 N.H. 53, 59, 426 A.2d 457, 461 (1981); Berger, 
Man 's Trial, Woman 's Tribulation: Rape Cases in the Courtroom, 
77 COLUM. L. REV. 1, 41 (1977) ("[TJhe trauma of baring one's 
intimate past to the eyes of the world-turning one's bedroom into 
a showcas~vershadows the . usual discomfort of testifying ... to 
one's biases, lies or even convictions of criminal acts." (Footnote 
omitted.)). 

While we do not reject this argument, we are not disposed to rule 
on it here. The State did not address the argument's merits at all 
in its brief, and we prefer not to rule on a legal position so little 
remarked upon by one side of the case when, as here, existing 
precedent provides a clear conceptual framework for the resolution 
of the issue before us. 

That framework began to· emerge in the first appeal to question 
the applicability of the shield law after its enactment in 1975. See 
Laws 1975, 302:l; State v. Howard supra. Despite the absolute 
terms of the shield law's prohibition, our cases have consistently 
reflected the common recognition that such a statute's reach has 
to be limited by a defendant's State and national constitutional 
rights to confront the witnesses against him and to present his own 
exculpatory evidence. N.H. CaNST. pt. I, art. 15; State v. Howard 
supra; U.S. CONST. amend. VI; see Davis v. Alaska., 415 U.S. 308, 
316 (1974) (amend. VI confrontation right includes right to cross­
examine); Washington v. Texas, 388 U.S. 14, 19 (1967) (amend. VI 
guarantees right to present defense witnesses); Pointer v. Texas, 380 
U.S. 400, 403 (1965) (amend. VI applicable against States). Thus, 
this court has held that a rape defendant must be given an 
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opportunity to demonstrate that the "probative value [of the 

statutorily inadmissible evidence] in the context of that particular 

case outweighs its prejudicial effect on the prosecutrix." State v. 

Howard. supra at 59, 426 A.2d at 461. But see Tanford and 

Bocchino, Rape Victim Shield Laws and the Sixth Amendment, 128 

U. PA. L. REv. 544, 570 (1980) (countervailing prejudice is risk of 

jury irrationality, not harm to victim's feelings). 

It is on such a determination of relative weight, then, that the 

jury instruction in question must stand or fall. In the normal case 

of course, this weighing process takes place in a hearing outsid~ 
the jury's presence, before any evidence is admitted, see State v. 

Howard, 121 N.H. at 58-59, 426 A.2d at 427, and the record of that 

hearing is a principal focus of any later review by this court. In 

this case, however, where the shield law is assumed to be the basis 

for the instruction striking evidence previously admitted, we look 

to the record of testimony that the jury actually heard, to determine 

whether it was inadmissible in the first place, and therefore 

properly subject to being stricken later on. 
As soon as we address this process of assigning relative weight 

to prejudicial and probative force, it becomes apparent that the 

public character of the compJainant's behavior is significant. On the 

one hand, describing a complainant's open, sexually suggestive 

conduct in the presence of patrons of a public bar obviously has 

far less potential for damaging the sensibilities than revealing what 

the same person may have done in the company of another behind 

a closed door. On the other hand, evidence of public displays of 

general interest in sexual activity can be taken to indicate a 

contemporaneous receptiveness to sexual advances that cannot be 

inferred from evidence of private behavior with chosen sex 

partners. See State v. Goulet, 129 N.H. 348, 351, 529 A.2d 879, 881 

(1987) (evidence of sexual promiscuity not necessarily admissible in 

spite of shield law); State v. Shute, 122 N.H. 498, 446 A.2d 1162 

(1982) (evidence of mere predilection for promiscuity too remote). 

In this case, for example, the jury could have taken evidence of 

the complainant's openly sexually provocative behavior toward a 

group of men as evidence of her probable attitude toward an 

individual within the group. Evidence that the publicly inviting 

acts occurred closely in time to the alleged sexual assault by one 

such man could have been viewed as indicating the complainant's 

likely attitude at the time of the sexual activity in question. It 

would, in fact, understate the importance of such evidence in this 

case to speak of it merely as relevant. We should recall that the 

fact of intercourse was not denied, and that the evidence of assault 

was subject to the explanation that the defendant's jealous living 

companion had inflicted the visible injuries. The companion's 

furious behavior had a further bearing on the case, as well, for the 

jury could have regarded her attack as a reason for the complainant 

to regret a voluntary liaison with the defendant, and as a motive 

for the complainant to allege rape as a way to explain her injuries 

and excuse her undignified predicament. With the sex act thus 

admitted, with the evidence of violence subject to exculpatory 

explanation, and with a motive for the complainant to make a false 

accusation, the outcome of the prosecution could well have turned 

on a very close judgment about the complainant's attitude of 

resistance or consent. 
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[6] Because 'little significance can be assigned here either to the 

privacy interest or to a fear of misleading the jury, the trial court 

was bound to recognize the defendant's interest in presenting 

probably crucial evidence of the complainant's behavior closely 

preceding the alleged rape. Thus, the facts of this case well 

illustrate the court's previous observation that the sexual activities 

of a complainant immediately prior to an alleged rape may well 

be subject to a defendant's constitutional right to present evidence. 

See State v. LeClair, 121 N.H. 743, 746, 433 A.2d 1326, 1329 (1981) 

and cases cited; cf. State v. Goulet supra; State v. Shute supra. The 

demand of the Constitutions is all the clearer when those activities 

were carried on in a public setting. Because the jury instruction 

effectively excluded the evidence in question, the conviction must 

be reversed and the case remanded for a new trial. 

Reversed and remanded. 

All concurred, 
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In 

State v. Baker, 508 A.2d 1059 (N.H. 1986), Judge Souter and the court 

reversed the conviction of a defen~ant for felonious sexual assault on 

t he grou nds that the defense counsel had not been given an opportunity 

to demon s trate that the rape shield law did not apply to testimony about 

the victim's prior consensual activity. 

Judge Souter simply refused to recognize the importance of the rape 

shield law. Although the New Hampshire legislature clearly meant to 

ensure the victim's privacy rights, Judge Souter showed little deference 

to the lawmakers' intentions. In addition to ignoring the intent of the 

legislature, his approach echoes the harmful, stereotypical notions of 

"she asked for it" and "she made it up". Interestingly, his decision 

for the convicted rapist in Colbath is one of the few in his judicial 

career in which he ruled in favor of the defendant. In nearly all of 

his criminal cases, he upheld convictions and took a narrow view of 

constitutional protection for the accused. 
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The trial record indicates that the detendant paid a male juvenile 
to introduce him to the thirteen-year-old male ,·ictim named in the 
indictment. and that o,·er a course of two years the defendant paid 
mane\· to these bovs in return for sexual acti\'ity with th em. The 
\'ictin~ named in the indictm ent described speci fic sexual acts that 
the defendant had performed. 

Counsel for the defendant was aware of e\·idence that the victim 
had engaged in sexual activity with persons other than the defend­
ant. and he sought to bring this out during the victim's cross­
examina ti on. in orde r to preclude any inference that so young a \'ic­
tim "·ould not have known about the sexual practices he described 
unless he had experienced them with the defendant. Accordingly. 
defense counse l asked the victim whether he had had any "experi­
ences" with a named third person. When counsel for the State 
objected that the question was "confusing or not clear," the court 
sustai neci the objection. The court then allowed defense counsel to 

come to the bench to make a requ ested offer of proof, and counsel 
explained that the object of his questioning was ·'to show [the vic­
t im's) experience wi th regard to these matters and his ability ... to 
fabricate a story ... . " 

Although at one point th e reafter the · court questioned the rele­
vance of the proposed inquiry. the remai nder of the colloquy at the 
bench concerned th e applicability of RSA 632-A:6 (Supp. 1983). the 
rape shield law . as construed in State l'. Hou·ard supra. Hou·ard 
held that the rape shield law's bar to the admission of evidence of 
"[p]rior consensual sexual activity between the victim and any per­
so n other than the [d efe ndant in a prosecution under RSA 
chapter 632-A]" is consti tutional on ly if the defendant is "given an 
opportunity to demonstrate that due process requires the admission 
of such evidence[.] because the probati\·e value in the context of that 
particular case outweighs its prejudicial effect" on the victim. State 
1·. How(l)·d. supra at 58-59. 426 A.2d at 460-61. 

At the bench conference. defense counsel requested that opportu­
nity. Counsel for the State then objected "on timeliness as to right 
now to bring this up unless the [j]udge wants to send the jury home 
and have a full hearing of some kind." After further discussion , the 
bench conference concluded with thi s exc hange between the court 
and defense counsel: 

"THE COURT: At this state of the proceedings ... I 
am going to sustain your objection 
and note [the] exception, and we will 
proceed from there. 

[Defense counsel]: Would Your Honor grant a hearing 
tomorrow morning, then? 

THE COURT: No, the Court will not grant a hearing 
at this particular stage of the proceed­
ing." 

The defendant submits that this ruling was reversible error, and we 
agree. 

The State argues, as a preliminary matter, that the claim of error 
is not properly before us, because defense counsel failed to preserve 
it by timely exception to the trial court's ruling. This assertion, how­
ever, flies in the face of the record as we have quoted it, which indi­
cates that at the end of the discussion about Howard, the trial court 
noted an exception to the ruling. See SUPER. CT. R. 77-A; N.H. R. 
Ev. 103(e) (exceptions not required after July 1. 1985). 
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LJJ .Next, tne :::ltate argues that the court was correct in finding 

that the request for a Hou·m ·d hearing was untimely, and in denying 

it for that reason . In responding to this. we have to say in all candor 

that we share the exasperation of the trial judge and State's counsel 

at rece iving a motion for a H oward hearing after a jury was in the 

box and a witness was on the stand. But in fairness we also have to 

say that defense counsel's timing does not violate anything we 

explicitly-said in Howard, and that the State has not cited any rule 

of the superior court requiring more timely practice. 

[2, 3] What is more important, in any event, is that a Howard 

hearing is a due process requirement, which must be given a higher 

priority than efficiency in the use of jurors' and witnesses' time. The 

way to force an accommodation of sound judicial management with 

constitutionally mandated procedure is to issue and enforce schedul­

ing rules or orders, with provisions for sanctions against counsel 

who violate their terms. When, as here, a court seeks to penalize the 

criminal defendant for his lawyer's untimeliness, the result is 

simply a colorable claim of ineffect'ive assistance of counsel. 

As a third point, the State relies on State v. Miskell, 122 N .H . 842, 

451 A.2d 383 (1982) in maintaining that the defendant never per­

fected his right to a Howard hearing, because he failed to make an 

offer of proof to justify his request. This argument calls for careful · 

attention both to Miskell and to the record in this case . 

[ 4] Miskell held that the shield law is not merely a bar to the 

admission of evidence about a victim's prior consensual sexual activ­

ity, but is also the source of a personal privilege to protect the vic­

tim's privacy on that subject, a privilege that the victim may invoke 

not only at trial but at such pretrial proceedings as depositions and 

Hou·ard hearings. When a victim has invoked that privilege, a de­

fendant may defeat it only by demonstrating a "reasonable possibil-

1'ty that the information sought will produce the type of evidence 

that due process will require to be admitted at trial." /d. at 846, 451 

A.2d at 386. (Emphasis in original.) It is therefore accurate to de­

scribe Miskell as holding that an offer of proof may be demanded 

before the shield law's privacy privilege must yield to pretrial 

questioning. 

[5] M1'skell did not hold, however, that a defendant must make 

such an offer of proof before he is entitled even to insist that a Hou·­

ard hearing be scheduled. The present defendant's demand for such 

a hearing was not, therefore, ineffective under Miskell simply 

because defense counsel at the bench failed to indicate that he could 

prove that the victim had had prior sexual experiences on the basis 

of which he could have fabricated a story . 

[6] Finally, the State argues that the failure to grant a Howard 

hearing was not prejudicial, because the jury had evidence that the 

victim was a street-wise and experienced thirteen-year-old. This is 

true so far as it goes. but it begs the question, which is whether he 

was experienced enough to have known about the sexual acts he 

described unless he had experienced them with the defendant. We 

may, indeed, have ~ur suspicions, but on the evidence before the jury 

there could be nothmg more than that. Howard and Davis v. Alaska, 

415 U.S. 308 (1974), teach that the due process right of confrontation 

requires more. 
Reversed. 

A 11 <'oncurred. 
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Other Points of Interest 

0 Neither study mentions State v. Goulet, where you upheld a 
trial court's ruling that the prosecution could point out 
that the defendant had produced no evidence of the victim's 
promiscuity. You did so, however, on a ground different 
from the one the court below had used, which was that Howard 
required admission of any evidence of promiscuity on the 
victim's part, and that therefore had the defendant had any 
such evidence, he would have introduced it. You ruled that 
was error because it took too broad a view of the Howard 
exception to the Rape Shield Law: 

[1] This assumption is troublesome because the term "promis­
cuity" is expansive enough to cover conduct within the scope of the 
rape shield law, but not necessarily admissible under the Howard 
exception. And even when Howard might apply, in a close case a 
court would run a serious risk of error in assuming the admissibility 
of evidence without following Howard's procedure. While Howard 
recognizes that the State and National Constitutions may require 
admission of evidence of a victim's prior sexual activity, admissibil­
ity is not automatic simply because the evidence is relevant on cred­
ibility. The rape shield law authorizes a victim to claim a privilege 
of personal privacy, see State v. Miskell, 122 N.H. 842, 845, 451 A.2d 
383, 385 (1982), which cannot be defeated without a defendant's 
offer to prove facts that could justify its invasion, id. at 846, 451 
A.2d at 385-86; State v. Baker, 127 N.H. 801, 804, 508 A.2d 1059, 
1062 (1986), followed by a hearing to establish those facts and to 
evaluate the strengths of the competing interests in privacy and 
effective confrontation. State v. Howard supra. Thus, without a 
Howard hearing, a court may have difficulty saying whether prof­
fered evidence would come in, even when it is evidence of sexual 
activity that some people would describe as promiscuous. Therefore, 
without an order admitting the evidence, it would be prudent to 
assume that the rape shield law would keep it out and render any 
argumentative reference to it improper. 

There is, however, a different basis to sustain the trial court in 
overruling the objection to the prosecutor's comment and refusing to 
give a curative instruction. The comment can reasonably be inter­
preted as nothing more than a response to defense counsel's 
attempts, in cross-examination and closing argument, to present the 

victim as a woman of small virtue seeking a stranger for sexual 
amusement. This intimation was the whole point of defense counsel's 
fishing for testimony that the victim and her friends went to the 
club to drink, mingle with the crowd and dance with men they did 
not know . Even though the fishing netted nothing much. defense 
counsel stuck to the point in a closing argument that held the victim 
up as someone who drank at the club. walked through the crowd, 
"maybe" danced, and invited male pursuit by her solitary departure. 

[2] In a word. the defense tried to paint the victim as promiscu­
ous. and there was nothing wrong with the prosecutor's plain con­
tention that the try had failed. 

• • 
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o Both Colbath and Baker were unanimous (as was Goulet). 

o Baker involved a male victim, casting doubt on the theory 
that these cases are explained by stereotypes about women. 

o Other cases where you renedered "pro-victim" "anti­
defendant" decisions in rape/sexual assault cases: 

--State v. Dukette, 127 N.H. 540 (1986) (trial court 
properly barred discovery re: statement victim made to 
treating physician that she was raped when she was 14 and 
had not reported the rape, because the information sought 
was not reasonably calculated to lead to discovery of 
admissible evidence). 

--State v. Cochran, 569 A.2d 756 (N.H. 1990). 

--State v. O'Leary, 128 N.H. 661 (1986). 

--State v. Campbell, 127 N.H. 112 (1985). 

See also State v. Allen, 128 N.H. 390 (1986) (ruled against 
defendant in case of attempted murder of former wife) . 
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Sex Discrimination 

Further evidence .of Hr. Souter's restrictive interpretation of law 

is apparent in the civil rights case of King v. New Hampshire Department 

of Resources and Economic Development, 420 F.Supp. 1317 (D. N.H. 1976). 

The Attorney General's office under David Souter argued that the 

plaintiff had failed to prove that sex discrimination had occurred. 

The female plaintiff had been refused summer employment with a 

beach meter patrol for three consecutive summers. In one job interview 

she was asked whether she could wield a sledgehammer, whether she had 

any construction industry experience, and whether she could "run someone 

in." Despite the fact that these duties admittedly constituted "less 

than one percent" of the duties of the job, the attorney general's 

office contended that such questions were job-related and did not 

evidence any "discriminatory animus" toward the female applicant. Such 

questions, the office concluded, were not unlawful even if they resulted 

in a refusal to hire the plaintiff. The Second Circuit Court of Appeals 

rejected the argument ana upheld the district court's findings that such 

questions evidenced a discriminatory state of mind on the part of the 

interviewer. 

David Souter's office also contended that the plaintiff needed to 

show that the job was offered to male applicants with similar 

qualifications in order to make out a prima facie case of sex dis­

crimination. However, the appeals court found that a prima facie case 

of sex discrimination was made and the burden was on the state to 

provide a legitimate nondiscriminatory reason for the employee's 

rejection • 

Finally, the attorney general also contended that the district 

court had imposed an unreasonable burden on employers to check with 

every past employer reference of a female applicant. Such a requirement 

was described as "reverse discrimination", placing an onerous burden on 

small employers. The Court of Appeals disagreed, stating that an 

employer cannot use an isolated, negative reference as a pretext for not 

hiring an applicant, and such a negative reference was insufficient to 

overcome the showing of discriminatory animus has been made. 
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This seems to be about a brief on appeal filed in the First 
Circuit in King v. N.H. Dept. of Resources, 562 F.2d 80 
(1977). 

According to syllabi of both the d.ct. and ct. app. 
opinions, the only person involved from the A-G's office was 
Donald W. Stever, Jr. 

The case is an unexceptional sex discrimination claim with 
conflicting witness accounts. There appears to be no 
obvious reason to have refused to defend it. 

The study's reference to the State's brief's claim that the 
district court required the State to check all the 
plaintiff's references, and that this is "reverse 
discrimination" and imposes an unreasonable burden on small 
business, is curious. What the Court of Appeals actually 
held was that the district court had not imposed such a 
requirement, but had merely used the State's failure to 
check further references as one piece of evidence that its 
reasons for not hiring plaintiff were pretextual. 
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~'ON MY MIND I A.M. Rosenthal 

Questions for the Judge 
W hat Is the one thmg every. 

body wants to know about 
Judge Dav1d Souter of 

Weare , N.H.? 
V.'hy, wha 1 he th ink!> about abortion, 

of course - whet her he bel ieves it a 
right or a crime. 

What ~ the one th ing the Bush Ad· 
ministration Is te lling us would be 
crude and improper to ask Judge 
Souter? 

Why, what he thinks about abortion . 
This makes perfect sense, if you 

happen to be Presid~nt Bush trying to 
get a critically important and deli­
cate appointment through the Senate. 

As the conservative replacing a lib­
eral in a closely divided court, Judge 
Souter would have a central role in 
decisions that will affect the law and 
life of the country- the same thing, 
really. 

So Mr. Bush, elected on en anti· 
abortion platform, is doing his job, · 
well. As he sees It, his job is to gel 
through the Senate a nominee conser­
vative enough to persuade the anti· 
abortionists that he will vote their 
way but whose record is short enough 
to leave an area of doubt that would 
allow prcrabortion senators to vote 
for him. 

Every politician knows that is the 
game. But to get the nomination 
through, Mr. Bush and the people 
around him have to put on a straight 
face and act as if they never thought 
much about the abortion Issue when 
they selected Judge Souter. Abor-
tion? Who said that word? • 

To help him out, the Bush Adminis­
tration can count on a slew of la~~o')'ers 
and politicians who will argue that to 
quest1on Judge Souter on abortion 
would force him to make judgments 
about issues confronting the Court be· 
fore he has a chance to study the spe­
cifiCS- unfair, unfair. 

Nonsense. It Is perfectly possible 
for a judicial nominee to outline atti· 

· tudes toward an Important area of 
the law wilhout being boxed in about 
the speclf1cs of a case through which 
a judge is suppo~ to come to decl· 
sion. 

If a nominee declines to do this It Is 
because he Is more Interested In 
votes than In reasonable s.elf~isclcr 
sure. 

So It Is· plettsUc, s.ell-servJng non­
sense \O insisl that It would be 
naughty to ask questions about abor· 
lion. The judge will not tell us, under· 
standably, how he would vote on a 
specific challenge to Roe v. Wade. But 
he can certainly tell us whether he 
thinks there Is a constituUonal right 
to privacy, as pn><holce people In· 
sist, or whether It Is a right that can 
be overridden legislatively. 

But whether we are for w right to 
abortion, as I am, or against It, we all 

know two things. One is that almost 
everybody in the country has a strong 
opinion about it . It would be an insult 
to Judge Souter to believe he does oot. 

No, he won't t~ll us nat out - just 
as you and I do- because that WD~.<Id 
risk his job. We do not expect a Su­
preme Court nominee to be straight· 
forward about one of the most impor­
tant public issues of the century. Isn't 
that strange and sad? 

The second th ing we know Is that 
abortion cuts too deep Into how a per· 
son sees the world, into deep, ~p . 
concepts of morality, religion and so- · 
cia! decency, for most people to 
change their minds. 

Yes, but Supreme Court justices 
are not supposed to be "most people." 

The beautiful thing about the ~u­
preme Court is that many justices­
not all, not all - do change !.heir 
minds while they are on the bench. 
The dignity and responsibility of the 

Read any 
new writers 
lately? 

job does bring new Intellectual ~p­
livity to some justices, and they are 
the ones the country should look for. 

I do not believe Judge Souter would 
have been chosen If there was DOt a 
heavy chance that he would vote ·to 
overturn Roe v. Wade. The Issue may 
eome up before the Presidential elec­
tion, and Mr. Bush would be a .... 'fuJiy 
embarrassed If his first Supreme 
Court choice voted against the Re­
publican platform- and the passion­
ate beliefs of so many of his support· 
ers. 

But the White House could be 
wrong and so could I. Judge Souter 
may astonish everybody, Including 
himself, by changing his mind. So I 
hope he is asked If and how he himself 
has changed. 

Judge, what changes of judicial 
mind do you admire most, If any? 
CouJd you name a few cases -.ilere 
you have changed your first legal In· 
stlncts? Any suggestions for constitu- · 
tiona! amendments? 

Judge, have you picked up any new 
Interests since you left law schooi? 

You 11ke reading and music. Judge, 
what composers and writers do you 
find no longer to your taste? And 
which new ones have you suddenly 
found interesting? 

Senators, ask questions about 
change and the judge - after the 
questions on abortion. D 
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Question forJudge Souter 

By Ronald Col.ll.as 

J 
L"DGE Souter. would mu 
share "ith us Your under­
standing of .\nirle I. Section 
8 of tht Consti tution:" 

This is cenainh not a made­
for-T\. question . It is deadlY bor­
ing compared to the "hot'" topic 
of the moment - abortion . ~lore ­
O\ er. toda,··s special interest 
groups ha\e nor rallied around 
one or another mean ing of the 
Commerct Clause. 

Com entional "i~dom is dead 
" ·rong in all of this . In tht: cumti­
tutional. political. and economic 
S<heme of thing, . fel". questions 
are more important than an .-\rti· 
cle I. Section 8 Commerce Clause 
one. It is thi.1 question the Senate 
Judiciar~ Commiuee should put 
to President Bush's Supreme 
Court nominee. Da,·id Souter. 

Simph stated, .\nicle I grants 
specific po'' ers to Congress. Ab­
sent such clear authorization, 
Congress is " ·ithout the legal 
po,,er to act. Thus. for example, 
Congress cannot grant pardons 
(an exec uti' e function) or adjudi­
catt' cases (a judicial function) . It 
can , howe,·er, coUect taxes, de­
clare war, and create lo"·er courts 
and post office<.., among ot-ht"f 
things . History has shown that 
the lion's share of its constitu­
tional power lies w·ith its right to 
Mregulate commerce .. . among 
the several states." 

By pressing Judge Souter for 
his views on the Commerce 
Clause, ~nators could learn 
much about the unknown jurist's 
grasp of constitutional history, the 
role of the couru, 1M po~r of 

• 

Congress, the rights of states . and 
the deference gi,·en to precedent. 
In fact. this inquifJ could e,·en re­
veal ~mething about Souter's 
, . ie"~t. · s on Congress's power to leg­
isl<~te a.boruon . in restrictive or 
perm1ssin· "ays. 

When interpreted broadly, the 
po"er to " regulate commerce" 
means thar Congress has almost 
unfettered authority to manage 
ever)1hing from business prac­
tites to ci,·il rights. Thus, it canes­
tablish minimum " ages and dic­
tate labor policies for state _and 
local employees. Similarly, Con­
gres~ can tap its commerce pow­
en to structure state utili!\ rates. 
It l&ll regulate the amount of 
" ·heat produced b' farmers for 
thtir o<.~ ·n consumption . And " ·ith 
the blessing of the Warren Court, 
Congress imol..ed its commerce 
po"·ers to combat race discrimi­
nation in public accommodations. 

Toda\·, there is virtualh· no 
limit on' Congress's authori'ty to 
regulate manv state matters so 
long as national la"·makers paint 
with the brush of the Commerce 
Clause. But the history of the 
clau~ has fluctuared . In I 824, 
Chief Justice John Marshall gaYe 
the clause a very expansi\e read­
ing. one that was restricted in 
I 895 and confined en~n more in 
beun•en 1918 and 1936. 

f.Yer since the FDR 1\'ew Deal 
court, however, a majority of the 
justices has typically granted Con­
gress frtt rein in passing many 
progressive laws. 

But with Justice William 
Brennan's retirement, the Com­
merce Clau~ battle front could 
change considerablr Brennan 
was the crucial vote in a string of 
rccmt 5-4 ~ furtht"r extend­
ing Congnss's lawma.ling pow-

en. In one of those rulings. a 
I 98j case challenging Congress's 
po"·er to set minimum-\<·age and 
overtime la"·s afTecting state em­
ployees. then Justice William 
Rehnquist took pointed excep­
tion . The conser.·ative jurist, who 
now sits as chief justice, predicted 
that in time his ,·iew would "again 
command the support of a ma­
jority of (the] Court." 

Rehnquist's prediction may 
soon be realized since Justices An­
ton in Scalia, Anthom Kenned,·. 
and Sandra Da' O'Connor a;e 
likely to form a conser.·ath·e pha­
lanx hostile to any generous in­
terpretation of Congress's law­
making powers under the 
Commerce Clause. That lea,·es 
the tie-breaking vote to David 
Souter. 

Would Judge Souter break 
"·ith the Brennan liberal prece­
dents~ How deferential does he 
think the court should be when it 
comes to Congress's Anicle I 
po"·ers~ Conversely, how much 
constitutional latitude would he 
give the states in bucking the "·iU 
of national lawmakers? 

As with other topical issues, 
the 1\'ew Hampshire judge's rec· 
ord is more obscure than reveal­
ing. \\'hat little we do know comes 
partly from some April I 3, I 990, 
sl4tements he made in a criminal 
~ntencing case. During oral ar­
gument in the state Supreme 
Court, Justice Souter pushed 
counsel ~uarely to identify the 
sl.4te consututional source of gov­
ernment authority. Said Souter, 
WThe question is, where do they 
get the power .... ?" 

Of cour~. it is ~n~less to 
make too much of such fragments 
of a man's thought. Still, the~ 
sl.4tements do reveal that Judge 

Souter does ha,·e somtthing 
say on the general matttr. 

uberals nourished on the co 
stitutional milk of tht \\'am 
Court forget that m ·er the lo1 
historical haul, Congress. not tl 
court, has been their truest al 
Since at least the turn of the ce 
tury, liberals han· foughr to kec 
the court ofT Congress 's bad. 
mailers of econom\, em iro1 
ment. and the gtne.ral "elfar 

It " ·ould bt- a nightmare \<orl 
for liberal~ if a Rehn<Juist rn; 
jority denied them redress i 
both the Suprtme Court an 
Congress. Similar!~ . such threa 
to the edifice of large central go1 
ernment, combined with th 
corresponding re,·i,·al of stat« 
rights, would send ideologic; 
conser.·atives dancing into th 
streets . 

A showdown could come soor 
for e:umple, the Freedom c 
Choice Act, -..ith some 130 cc 
sponsors in the House and 25 i1 
the Senate, seeks to codif' th, 
abortion law of the controv.ersia 
1973 Roe\'. \fade precedent . 

Question : Does Congress hav1 
the authorit)· under Article I (o; 
the 14th Amendment) to im~ 
any national abortion law on tht 
states? Of course, the same coulc 
be asked ofCongress:s po"ers t< 
pass a variety of other laws affect· 
mg state powers. 

Congress has a ,·ested interest 
in pressing Judge Souter to speall 
long and hard on this constitu­
tional principle. If the ~naton 
can Stt beyond the abortion issue, 
~rhaps they will ask the funda­
mental question. 

• Ronald Collins i.s a visiJing asso­
citJu proftssqr of lou· aJ W UJllwlic 
Vnivmily of Ammta. 




