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DAVID H. SOUTER
(ANALYSIS)



~ JUDGE DAVID H.SOUTER,
WHERE DOES HE STAND?

v ol o

S R e e

A Preliminary Review of his Judicial Record

President Bush’s nominee for the Supreme Court.
David H. Souter, has been called a “mystery man™
and a “blank slate.” It is likely that he was chosen
precisely because he has not written or spoken out
on the most controversial issues before the Court.

With this preliminary report. we hope to fill in
some of the blanks. As New Hampshire’s Attorney
General and as then-Governor John Sununu’s
choice for the State Supreme Court — where he
served from 1983-1989 and wrote 221 opinions—
Judge Souter does have a record.

Supreme Court Watch examined Judge Souter’s
New Hampshire Supreme Court record in the
following areas:

*Abeortion

¢ Criminal Procedure

* Due Process and Equal Proteection

* Freedom of the Press

* Freedom of Speech

Judge Souter’s role as Attorney General in
prosecuting protesters of the Seabrook nuclear
power plant and in supporting the Governor’s
proclamation to fly flags on public buildings at
half mast on Good Friday is also examined.

Supreme Court Watch raises a number of
concerns about the prospect of Judge Souter sitting
on the Supreme
Court. He is

“TO DESERVE A 2 !
SEAT ON THE described by his
SUPREME supporters as a
COURT, JUDGE “strict construc-
SOUTERMUST - yjoniet™ a well-
BE ABLE TO G e
DEMONSTRATE  known euphe-

E TO THE SENATE  mism for a deeply
AND THE AMERICAN conservative jurist.
PEOPLE A LIFELONG Hik decisions
COMMITMENT TO ik oge1ong
EQUAL JUSTICE AND generally support
THE BILL OF RIGHTS.” this conclusion

and indicate that
he very narrowly construes constitutional protec-
tions of individual rights.

There is also grave concern about what we don’t
know. Most major Supreme Court decisions last
term were decided by a 5-4 vote. Before Judge
Souter is given a life term on the Supreme Court
and the chance to tip the balance of power on the
current Court, the American people have the right
to know Judge Souter’s view of the Constitution,
the function of the Supreme Court in protecting
fundamental constitutional rights, and where he
stands on vital constitutional questions central to
American life.

The President and supporters of Judge Souter are
staking out a position which suggests that the Sen-
ate does not have the right to question the nominee
about these and other specific issues. We disagree.

The Senate has co-equal constitutional respon-
sibility with the President to determine who sits on
the Supreme Court. Before confirming Judge
Souter. the Senate must insist that he provide the
answers to these fundamental questions. |

To deserve a seat on the Supreme Court, Judge
Souter must be able to demonstrate to the Senate
and the American people a lifelong commitment to
equal justice and the Bill of Rights.

ABORTION
By CONSTANCE DeMARTINO

Constance DeMartino is a legal intern at Supreme Court Watch and a law
student at CUNY Law School at Queens College, New York

CRIMINAL PROCEDURE

By STEVEN FASMAN
Steven Fasman is a board member of Supreme Court Watch and an attorney
at Paul, Weiss, Rifkind, Wharton and Garrison.

The New Hampshire Supreme Court has never dealt
directly with the constitutionality of restrictions on a
woman's right to obtain an abortion. In Judge Souter's only
state Supreme Court decision on the crucial question of
abortion, he authored a special concurrence to a majority
decision, which upheld a wrongful birth claim by the mother
of a child born with congenital defects as a result of her
exposure to German measles during pregnancy. Smith v.
Cole, 513 A. 2d 341 (N.H. 1986).

Here the mother's physician had failed to test for
German measles and inform the mother of her exposure
until the second trimester of her pregnancy. He further
failed to inform her of genetic testing procedures which
could detect possible fetal defects. As a consequence, the
child suffered from heart disease, blindness, motor retarda-
tion and significant hearing impairment. The mother claimed
that had she been informed of the possible birth defects and
the availability of genetic testing, she would have considered
the option of terminating her pregnancy by abortion. The
court ruled that the physician was guilty of negligence in not
advising her so that she could make an informed decision
regarding whether to have the child. The mother was
awarded substantial damages for the special medical and
educational needs attributable to her child's impairment.

Judge Souter's concurrence raised an issue which had not
been raised by the parties in the case, thus demonstrating his
special concern with this issue. He said that physicians whose
“religious or moral principles condemn™ abortion should be
able to avoid malpractice liability by referring their patients
in a timely manner to other physicians for the testing and
counselling that could lead them to decide to have an abor-
tion. Judge Souter's raising this issue suggests a particular
solicitude for physicians who hold anti-abortion views. His
result, however, balances the right of the pregnant woman
to be informed with the right of physicians not to perform
or counsel their patients about medical procedures which
violate their religious or moral beliefs.

Judge Souter makes no direct statements in his concur-
rence as to whether or not he agrees with the landmark Roe
v. Wade decision which recognized a woman's constitutional
right to a safe and legal abortion. He describes this right as
*““necessarily permitted” under Roe v. Wade, and goes no fur-
ther in discussing this landmark decision. While this language
might refer to the obligation of state courts to obey Roe v.
Wade under the Supremacy Clause of the U.S. Constitu-
tion, it raises questions about whether he would, as a
Supreme Court Justice, accept the decision in Roe v. Wade as
constitutionally proper.

Judge Souter’s judicial decisions on criminal procedure
raise serious concerns about his commitment to the protec-
tion of civil rights and civil liberties.

These must be addressed during the nomination process.
Supreme Court Watch has not yet had the opportunity to
comprehensively review Judge Souter's existing record in
this area. Nevertheless, our preliminary review of dozens
of opinions authored by Judge Souter suggests that he has
often taken an extremely narrow view of constitutional
protections guaranteed to those involved in the criminal
justice system. In particular, he has written disturbing opin-
ions analyzing Miranda and its progeny, the right to due pro-
cess of law, the right to counsel, the right to a speedy trial,
and the right to searches based only upon warrants.

MIRANDA WARNINGS. In State v. Coppola, 536 A.
2d 1236 (N.H. 1987), Judge Souter's majority opinion
extended several U.S. Supreme Court decisions which limit
Miranda’s effect on the refusal of a defendant to talk to
police prior to arrest and before receipt of Miranda warn-
ings.

Before his arrest and before getting Miranda warnings,
the defendant told police, “...if you think I'm going to con-
fess to you, you're crazy.” Judge Souter ruled that this
statement was not a declaration of the defendant's right to
remain silent but was admissible as evidence of a guilty con-
science. This opinion unfairly penalizes a defendant who has
heard of Miranda warnings before his arrest and, based on
the Miranda litany, refuses to talk to police.

In State v. Rathbun, 561 A. 2d 505 (N.H. 1989), judge
Souter's majority opinion affirmed a conviction based in
part on incriminating statements made by the defendant.
The defendant argued that previous New Hampshire deci-
sions expanding on the Fifth Amendment and state constitu-
tional rights protected by Miranda (and corresponding state
decisions) should have led to suppression of the statements
as improperly taken. Judge Souter limited the force of those
New Hampshire decisions, struggling to diminish them so as
to allow the defendant’s statements to stand as sponta-
neously provided.

DUE PROCESS. The majority of the New Hampshire
Supreme Court found a violation of the state constitutional
guarantee of due process in State v. Denney, 536 A. 2d 1242
(N.H. 1987), and reversed the conviction. The case turned
on the defendant's refusal to take a blood test for alcohol.
Judge Souter dissented, claiming that the due process right
asserted by the defendant and upheld by the majority did not
exist.

The majority held that the defendant’s refusal to submit
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to a.blood test could not be used against himi unless he was
warned that such refusal would be admissible evidence.
Judge Souter dissented, arguing that no such warning was re-
quired by due process and that, even if it were, the Miranda
warning that anything said by the defendant could be used
against him was sufficient.

Judge Souter dissented in another due process case which
involved testing for blood alcohol. The legislature proposed
to eliminate a requirement that the state preserve a quanti-
ty of a DWI suspect's blood sufficient to conduct two tests
and also a requirement that, as a prerequisite to the admissi-
bility of the state's alcohol test, the state preserve a sample
of a DWI suspect’s breath for the suspect's independent
analysis.

The majority in Opinion of the Justices, 557 A. 2d 1355
(N.H. 1989) said that the abolition of the preservation re-
quirement would violate the suspect's due process rights,
arguing that the accused would not otherwise have an ade-
quate alternative means of independently determining his
blood alcohol content at the time of the test. Failure to pre-
serve a second breath sample would likewise deprive a sus-
pect of the opportunity to test the integrity and accuracy of
the state's evidence against him.

Judge Souter, in dissent, argued that no such due process
right exists. Due process only requires that the state pre-
serve evidence that might be expected to play a significant
role in the suspect's defense. Judge Souter suggested that
the chance of a second blood test proving the suspect's
innocence was very low. He argued that defendants had
alternative means to demonstrate their innocence, such as
demonstrating the unreliability of the testing devices.

RIGHT TO COUNSEL. The Sixth Amendment and
the equivalent clause in the New Hampshire Constitution
guarantee the right to counsel upon indictment for a serious
offense. Cases inter-
preting these clauses
protect this right by
barring use of incrimi-
nating statements
made by defendants
under indictment
without the presence

“JUDGE
SOUTER’S

| JUDICIAL
DECISIONS ON
CRIMINAL
PROCEDURE
RAISE SERIOUS

: CONCERNS of counsel.
ABOUT HIS COMMITMENT  Judge Souter, writ-
TO THE PROTECTION OF  ing for the majority
CIVILRIGHTS AND CIVIL  in State v. Bruneau,
LIBERTIES.”

552 A.2d 585 (N.H.
1988), took an unlike-
ly view of the facts before him in order to distinguish these
prior cases and uphold the use of incriminating statements
made by the defendant to police and police informers with-
out the benefit of an attorney.

SEARCH WARRANTS. In State v. Valenzuela, 536 A.
2d 1252 (N.H. 1987), the court, in an opinion by Judge
Souter, upheld a conviction that relied on the fruits of a
search conducted pursuant to a search warrant. The court
rejected claims that the evidence should have been sup-
pressed because the warrant was improperly obtained, even
though the court admitted that the police officer’s affidavit
accompanying the warrant application contained several
factual misstatements. There were other problems with the
application as well. The court also upheld the use of “‘pen
registers,” which disclose numbers dialed from the defen-
dant’s telephone, prior to the issuance of a warrant.

WAIVER OF RIGHTS. Judge Souter reversed and re-
manded criminal convictions in two cases due to the failure
of the trial courts to insure that the waiver of rights by the
defendant had been proper. In Richard v. MacAskill, 529 A.
2d 898 (N.H. 1987), Judge Souter ruled that a nolo conten-
dere plea had been entered unknowingly without effective
assistance of counsel. In State v. Hewitt, 517 A. 2d 820 (N.H.
1986), the defendant, who remained silent when his lawyer
agreed to the trial court’s continuing with the trial after one

of the jurors had been excused, did not waive his right to a
12-person jury.

Judge Souter deserves credit for his recognition and pro-
tection of these important rights.

JUVENILE CRIME. In State of New Hampshire v.
DeFlorio, 512 A. 2d 1133 (N.H. 1986), Judge Souter, writing
for a unanimous court, held that minors who commit misde-
meanors in violation of motor vehicle laws will automatically
be regarded by the criminal justice system as adults even
though minors who commit felonies may be treated as
adults only after judicial determination.

Using a *“rational basis" standard to evaluate the equal
protection claim asserted by the defendant, Judge Souter
argued that the legislature could rationally conclude that the
only effective deterrent to wild teenage driving is adult
penalties. Incarceration of a 16- or |7-year-old with adé#
prisoners, Judge Souter wrote, is not cruel and unusua
punishment.

SPEEDY TRIAL. Previous New Hampshire decisions
had established that a defendant’s constitutional right to a
speedy trial is presumptively violated if more than nine
months elapse between arrest and trial. A full year elapsed in
State v. Colbath, 540 A. 2d 1212 (1988), but Judge Souter,
writing for the majority, strove to mitigate the significance
of the extraordinary delay by placing part of the blame on
the defendant. The court denied the speedy trial claim,
arguing that the defendant never initiated a speedy trial
request, that he was out on bail and that he suffered no
prejudice from the extended wait.

RAPE SHIELD LAW. The conviction in the Colbath
case, discussed previously, was ultimately overturned for
other reasons. The defendant in this case was charged with
sexual assault. Judge Souter, who generally rules against
defendants in criminal procedure questions, overturned this
conviction on the ground that the trial judge erroneously
excluded evidence about the victim's sexually suggestive
behavior just prior to the attack.

The defendant had testified that the victim left a bar with
him voluntarily and had consented to sexual intercourse.
Judge Souter's opinion said that the state's rape shield law,
intended to prevent victims from being put on trial, had to
be interpreted in light of a defendant’s right to a fair trial.
Judge Souter wrote that “evidence of the [victim's] openly
sexually provocative behavior toward a group of men
[could be taken] as evidence of her probable attitude
toward an individual within the group.”

In addition, he suggested that the victim could have al-
leged rape “as a way to...excuse her undignified predica-
ment.” The court found that *the outcome of the prosecu-
tion could very well have turned on a very close judgment
about the [victim's] attitude of resistance or consent.” On
retrial, the defendant was convicted again.

CONCLUSION. The importance of constitutional
protections accorded to those involved in the criminal
justice system cannot be overstated. These guarantees pro-
tect all citizens from abuse by the sometimes overwhelming
power of the state. Any nominee to the Supreme Court
should be someone who will seek to vindicate and uphold
these rights.

Judge Souter's record in this area is sufficiently troubling
to justify a thorough examination by the Senate of his com-
mitment to these basic rights.

DUE PROCESS ANEP
EQUAL PROTECTION

By ROBERTA. SEDLER
Robert A_ Sedier is o board member of Supreme Court Watch and o
Professor of Law at Wayne State University, Detroit, Michigan

Constitutional chalienges to state legislation on the basis
of due process and equal protection derive from the Four-
teenth Amendment. This Amendment prohibits a state
from depriving a person of life, liberty or property without
due process of law or equal protection of the laws. State
constitutions also have due process and equal protection
clauses.

Some due process challenges inquire whether, given the
claimed state interest in the legislation and the individual
right affected by the legislation, the legislation is valid. Equal
protection claims challenge state laws on the basis that laws
unfairly discriminate between comparable categories of
people.

In both due process and equal protection analyses, “levels
of scrutiny™ or standards of review are used by the courts
to scrutinize state action. They differ depending on the
importance of the individual interest involved. The highest
level of scrutiny applies when the law, or a classification con-
tained in the law, discriminates on a suspect basis such as race
or affects a fundamental right such as marriage and the fami-
ly, a person's right to reproductive freedom, the right to
vote, and the right to travel between states. In such circum-
stances, a heavy burden is put on the state to justify the
legislation. The state must show that the law or classification
is the “ieast drastic means” of advancing a “‘compelling gov-
ernmental interest.”

The lowest level of scrutiny in both due process and equal
protection analyses is the “'rational basis’ standard, which
allows legislation to stand so long as it is not completely arbi-
trary or unfair. A “‘middle level" of scrutiny seems to have
evolved on the United States Supreme Court in cases of sex
discrimination and discrimination against illegitimate chil-
dren. The higher the level of scrutiny used by the court, the
less likely it is that the legislation can withstand the constitu-
tional challenge.

State courts can interpret state constitutions as providing
greater protection for individual rights than are provided
under similar provisions of the United States Constitution.
States also sometimes have special provisions protecting
individual rights.

New Hampshire, like a number of other states, hasa con-
stitutional prohibition against the legislature’s limiting the
right of accident victims and other tort claimants to recover
damages against responsible parties. In New Hampshire,
*“middle level” scrutiny applies to legislation restricting this
right to recover. “Middle level" scrutiny also applies to laws
interfering with land use. The end result is that certain
actions are unconstitutional under the New Hampshire
Constitution that are not unconstitutional under the United
States Constitution.

Most of the due process and equal protection decisions in
which Judge Souter participated as a member of the New
Hampshire Supreme Court involved either challenges under
the state constitution alone or challenges under both the
state and federal constitutions. Looking at these decisions,
the fcllowing observations can be made about Judge
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Souter’'s record as a member of the New Hampshire
Supreme Court:

1) While Judge Souter has joined in some opinions which
find due process and equal protection violations under the
state constitution, he is less disposed to find a due process
or equal protection violation than most of his colleagues;

2) He has questioned the use of “middle level™ scrutiny in
cases involving the constitutionality of restrictions on tort
liability, and is more disposed than most of his colleagues to
defer to legislative judgment;

3) He has joined in opinions in the relatively few cases

: where the New Hampshire court invalidated laws under the

H less restrictive “'rational basis" standard;

4) He has not ruled on any significant case involving issues
of race, alienage or gender discrimination.

The court rendered an advisory opinion, holding that it
was constitutional for the state to prohibit gays and lesbians
from adopting children or acting as foster parents. The
court did hold, however, that it was unconstitutional to pro-
hibit gays and lesbians from operating day care centers.

Some of the due process and equal protection cases in
which Judge Souter participated on the New Hampshire
Supreme Court include the following:

PUBLIC BENEFITS. Judge Souter wrote the opinion
in Appeal of Albert & Edward Bosselait, 547 A.2d 682 (N.H.
1988), where the court unanimously upheld the denial of
unemployment com-
pensation benefits to
two elderly workers

RULED ON ANY who had been laid off
SIGNIFICANT from their part-time
CASE jobs.
INVOLVING For 22 years they
ISSUES OF RACE  had shared a single
OR GENDER full-time janitor's job,
DISCRIMINATION.” each working four
hours a day. They
argued that their poor health and age precluded their work-
ing full time, and challenged the provision of the state law
denying unemployment compensation to persons who are
not “available for and seeking permanent full-time work."”
Judge Souter first rejected claims that the restriction
violated the Federal Age Discrimination Act (he found it was
not adequately raised) or the Federal Rehabilitation Act
(their inability to work longer because of their age did not
constitute a “handicap™). He then addressed the equal pro-
tection claims and found that the requirement of being
available for full-time employment as a condition for receipt
of unemployment compensation benefits did not deny equal
protection to those persons who only wanted to or only
were able to work part-time.
| Applying the “rational basis” test, he found that the
restriction was rationally related to the state’s interest in
conserving available funds for those persons who needed
them most— those who have no sources of income except
for their paychecks. He said that the state could conclude
that those who work only part-time probably have another
source of income. Judge Souter's opinion in this case illus-
trates the application of the *rational basis" test with ex-
treme deference to legislative judgment.
RESTRICTIONS ON TORT RECOVERY. Under
the New Hampshire Constitution, restrictions on tort re-
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covery are subject to “middle level” scrutiny. Judge Souter
has questioned the application of this standard of review to
restrictions on tort recovery and is more deferential than
the majority of his colleagues to legislative judgment in this
area.

In Opinion of the Justices, 495 A. 2d 1182 (N.H. 1985),
Judge Souter joined his colleagues in an advisory opinion to
hold that the state could not constitutionally limit recovery
against the state to those who suffered death, bodily injury
and property damage, while denying recovery for other
injuries. The court also held unconstitutional absolute
immunity for the state for all intentional wrongdoing by
state employees, for tax assessment or collection, for
detention of goods by law enforcement officers, and for
the operation of public highways, streets, sidewalks and
publicly-owned airports.

Nevertheless, in a dissenting opinion in City of Dover v. Im-
perial Casualty & Indemnity Co., No. 89006, 1990 N.H. Lexis
39, Judge Souter argued in favor of municipal immunity for
injuries incurred while on municipal highways, streets and
sidewalks. The majority, in a suit by a2 woman who was in-
jured while walking on a city sidewalk, held that a state law
making cities immune from such suits violated the equal pro-
tection and “right to remedy" provisions of the state con-
stitution. Applying “middle level™ scrutiny, the majority
found that virtually complete municipal liability went too far
in denying a category of citizens any remedy simply because
the defendant was a municipality.

Judge Souter's dissent argued that the court should have
been more deferential to legislative judgment and that the
law was justified because it provided for municipal liability in
some circumstances and shielded municipalities from un-
meritorious suits. He criticized the manner in which the
majority applied “middle level” scrutiny in this case and
called for a re-examination of the earlier New Hampshire
Supreme Court precedent which had authorized *‘middle
level” scrutiny in such cases.

Similarly, Judge Souter dissented in Estabrook v. American
Hoist & Derrick, 498 A. 2d 741 (N.H. 1985), where the
majority found that a 1978 amendment to the state
workers' compensation law barring a tort action by an in-
jured employee against another employee (and so limiting
the injured employee to the lesser recovery provided under
the worker's compensation law) violated the state constitu-
tion.

The case resulted from the wrongful death claim brought
by the wife of a firefighter who died en route to a fire when
the driver failed to negotiate a turn. The majority held that
the 1978 amendment violated the due process and equal
protection rights of injured workers by depriving them of
their common law right to a remedy against the negligent
party without giving them a substituted remedy in return.

While the state provided workers' compensation in
exchange for the common law tort action against the em-
ployer, it provided the injured employees with no substitute
for the loss of their common law action against a co-
employee.

Judge Souter argued in his dissent that it was sufficient for
the injured employee to recover workers' compensation
against the employer, and that it did not matter that there
was no substituted right against the co-employee. The
majority disagreed, noting that the original workers' com-
pensation act involved compensation for the injury caused
by the employer, which was different from the right to a
remedy for injury caused by a co-worker.

Judge Souter's dissents in these cases reflect his insistence
on deference to legislative judgment in due process and
equal protection cases, even when the legislation restricts
the right to recover in tort, which is specifically protected
by the New Hampshire Constitution.

POLITICAL RIGHTS. In Opinion of the Justices, 554
A. 2d 446 (N.H. 1989), Judge Souter joined a unanimous
advisory opinion, holding that a requirement that a notary
public have been a registered voter for three years prior to
being appointed violated the equal protection clause of the
state and federal constitutions, but that such a requirement
for justices of the peace did not. The court was applying the
“‘rational basis" test.

PROPERTY RIGHTS. In Town of Chesterfield v. Brooks,
489 A. 2d 600 (N.H. 1985), the court, applying “‘middle
level” scrutiny to interferences with property rights, held
that a town zoning ordinance requiring mobile homes to be
located 500 feet back from all paved roads or to be located
on unpaved roads violated equal protection. Judge Souter
concurred only in the result.

CONCLUSION. Judge Souter's decisions in due pro-
cess and equal protection cases coming before the New
Hampshire Supreme Court indicate that he takes a very
cautious approach to the use of these provisions to protect
individual rights against governmental action. On the whole,
he is somewhat less disposed to find a due process or equal
protection violation than most of his colleagues. He has
questioned the use of the “middle level” scrutiny that is
employed by the New Hampshire Supreme Court to deal
with the constitutionality of restrictions on tort liability and
is more disposed than most of his collcagues to defer to
legislative judgment and to uphold restrictions in these
cases. Moreover, he is reluctant to interpret these provi-
sions as providing greater protection than is provided under

the due process and equal protection clauses of the federal
constitution.

At the same time, he has joined in a number of opinions
striking down state laws on due process and equal protec-
tion grounds, including those in the relatively few cases
where the court has invalidated laws under the less restric-
tive “rational basis" standard. He appears to be operating
within the institutional framework of the New Hampshire
Supreme Court, although he is clearly at the more conserv-
ative end of the spectrum.

RIGHTS OF GAYS
AND LESBIANS

By GLORIA JAN and JUSTIN BRASCH
Justin Brasch, a student at Cardozo Law School, and Gloria Jon, a student at
Yale Law School, are both legal interns ot Supreme Court Watch

Judge Souter joined an advisory opinion to the New
Hampshire House of Representatives which rejected a pro-
posal to prohibit gays and lesbians from running day care
centers, but held that provisions to exclude gays and lesbians
from adopting children or becoming foster parents were
consistent with the state and federal constitutions. Opinion
of the Justices, 530 A. 2d 21 (N.H. 1987).

By taking this position, Judge Souter and his colleagues
failed to follow the lead of the majority of other state
courts which, like the dissent to this opinion by fellow New
Hampshire Supreme Court Justice Batchelder, have re-
jected the use of sexual orientation as a factor in evaluating
potential adoptive or foster parents. The Court refused to
consider gays and lesbians as a protected group such as
women or racial minorities, thus failing to challenge this na-
tion's long-standing discrimination against gays and lesbians.

Judge Souter and his colieagues reasoned that the state
had a legitimate interest in providing role models for chil-
dren, and that the exclusion of gays and lesbians from being
foster and adoptive parents would further this purpose. The
court's decision relied on the disputed theory that there is a
*reasonable possibility” that having a gay or lesbian parent
might affect a child's “developing sexual identity." The
rationale underlying this theory is that “persons in the posi-
tion of parents are the primary role models after whom
children consciously or unconsciously pattern themselves."

The court conceded that there have been *“‘a number of
studies that find no correlation between a homosexual
orientation of parents
and the sexual orien-
tation of their chil-
dren.” But the court
concluded that since
the “source of sexual
orientation is still in-

“JUDGE SOUTER
AND HIS
COLLEAGUES
ON THE COURT
REFUSED TO
CONSIDER GAYS
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in his dissent, found
that the legislature
and the majority of the Court provided no “rational basis"
for concluding that gays and lesbians lack the skills necessary
to be proper role models and parents. He further noted
that the legislature had received no evidence showing that
gay and lesbian parents “‘endanger their children’s develop-
ment...any more than heterosexual parents.”

Justice Batchelder objected to the majority’s evaluation
of gays and lesbians solely on the basis of their sexual orien-
tation rather than as individuals applying to adopt children or
become foster parents. “The bill presumes that every
homosexual is unfit to be an adoptive parent or to provide
foster and day care,” thus precluding gays and lesbians from
demonstrating their skills as parents. Then-Justice Souter
and his colleagues were willing to label gays and lesbians as
unfit parents, which has broad implications for the rights of
gays and lesbians not only to become foster or adoptive
parents, but also to retain custody of their children.

As Justice Batchelder declared, *[t]he State is never more
humanitarian than when it acts to protect the health of its
children. The State is never less humanitarian than when it
denies public benefits to a group of citizens because of
ancient prejudices against that group.”

FREEDOM OF SPEECH,
PRESS AND ASSOCIATION

By AUDREY S. FEINBERG
Audrey S. Feinberg is a board member of Supreme Court Watch.

Judge Souter’s record on First Amendment issues is
mixed. Because no overall philosophy is discernible from his
record, the Senate should carefully probe his views in this
area.

FREEDOM OF THE PRESS. Judge Souter has come
down decidedly in favor of the press in two significant cases,
one on confidential sources and one on libel. He has also
ruled against the press in a libel case.

(continued on next page)
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On the Superior Court, Judge Souter quashed subpoenas
against student reporters at the University of New Hamp-
shire who refused to divulge confidential source material
sought in connection with a murder trial. Even though New
Hampshire had no statutory shield law to protect
reporters, Judge Souter ruled that disclosure by reporters
would be ordered “"only when the defendant demonstrates
that the information sought is relevant and material to his
defense and that he has unsuccessfully attempted to obtain
the same information by all reasonable alternatives...."
(Associated Press, Dec. 2, 1980). Given the absence of
state legislation, Judge Souter’s ruling represents a strong
statement of protection for the press.

Similarly, Judge Souter came down strongly in favor of the
press in a libel case against Hustler magazine in Keeton v.
Hustler Magazine, Inc., 549 A.2d 1187 (N.H. 1988). Dissent-
ing from the majority of the New Hampshire Supreme
Court, Judge Souter urged that the verdict of libel be
thrown out. He wrote that the person suing for libel should
be time-barred because she did not reside in New Hamp-
shire, and had sued there only because the state had the
longest statute of limitations (six years). Judge Souter based
his opinion on technical issues; he did not cite First Amend-
ment concerns. See also 682 F. 2d 33 (Ist Cir. 1982), rev'd.,
465 U.S. 770 (1984), reversing the earlier dismissal of the
case on personal jurisdiction grounds.

FREEDOM OF SPEECH. judge Souter has ruled both
ways in cases involving the free speech rights of individuals.

Ruling in favor of the individual exercise of free speech,
Judge Souter joined an advisory opinion of the New Hamp-
shire Supreme Court that found a law that prohibited
harassment of hunters was unconstitutional under the New
Hampshire Constitution. The law prohibited someone from
verbally provoking hunters to dissuade them from hunting,
and thus represented an illegal content-based regulation of
speech. Opinion of the Justices, 509 A. 2d 749 (N.H. 1986).

Also, Judge Souter wrote a concurring opinion to a deci-
sion that ruled in favor of an individual attorney who did not
want to be part of the tort reform lobbying efforts of the
state bar association which he was required to join. Judge
Souter's separate concurrence, however, stressed the
narrowness of his decision, indicating that if the bar associa-
tion had been lobbying on issues closer to its legal objectives
he might have ruled differently. Petition of Chapman, 509 A.
2d 753 (N.H. 1986). See also In re N.H. Disabilities Rights
Center, 541 A. 2d 208 (N.H. 1988), in which judge Souter
held that, despite state statutes indicating otherwise, the
center could serve non-poor disabled as well as poor dis-
abled on First Amendment grounds of right of association.

On the other side, Judge Souter ruled against an individual
who stood on a sidewalk demonstrating support for voter
registration and political candidate Lyndon LaRouche by
distributing pamphlets, verbally advocating his views and
displaying signs. Judge Souter upheld the conviction for vio-
lating a law against posting signs, seeing it as a constitutional
content-neutral restriction. He also overturned the convic-
tion for violating another ordinance prohibiting sidewalk
encumbrances as inapplicable to political speech. State v.
Hodgkiss, 565 A. 2d 1059 (N.H. 1989).

PROSECUTION OF
SEABROOK NUCLEAR
POWER PLANT PROTESTORS

By AUDREY §. FEINBERG

While Judge Souter was Attorney General of the State of
New Hampshire, his office was often in the news for its pro-
secution of members of the Clamshell Alliance protesting at
the construction site for the Seabrook Nuclear Power
Plant. Nuclear power, and the Seabrook plant in particular,
was a highly controversial issue in New Hampshire and the
nation. Hard battles were fought on many fronts including
all three branches of the New Hampshire government.
Throughout, the Seabrook plant had the support of New
Hampshire governors Meldrim Thomson and John Sununu.

While the prosecution of demonstrators at Seabrook for
criminal trespass was unquestionably a legitimate responsi-
bility of the attorney general's office, certain aspects of the
way in which the office handled the prosecutions raises
troubling questions. These questions and the extent of
Judge Souter's personal involvement in the events should be
explored further during the nomination process.

A few questions arise from a demonstration of approxi-
mately 200 people in August of 1976. The New Hampshire
attorney general's office prosecuted several protestors for
criminal contempt and sought and got jail time (six month
sentences, with three months suspended), a harsh punish-
ment. Further, in at least two cases, one against a protester
and one against a legal observer from the New Hampshire
Civil Liberties Union who was present as a neutral witness,
the prosecutors sought no bail pending appeal of the convic-
tions. The New Hampshire Supreme Court swiftly ordered
the defendants’ release, pointing out that bail pending appeal
was to be granted for all but the most violent and trouble-
some convicts, pursuant to a New Hampshire statute and
American Bar Association guidelines. The Court noted that
bail was particularly appropriate in these cases because
otherwise the defendants would serve their full sentences

the legal observer, his conviction was eventually over-
turned, State v. Gross, 363 A. 2d 408 (N.H. 1976) — bail;
State v. Gross, 379 A.2d 804 (N.H. 1977)—conviction over-
turned; State v. Adams, 363 A. 2d 410 (N.H. 1976) — bail.

More questions arise from the more publicized demon-
stration of over 1400 protestors on May | and 2, 1977.
While praising the lack of violence during their arrests, pro-
testors complained of constitutional irregularities during
arrests, bookings and arraignments. They also complained
of unhealthful and unsanitary conditions in the four large ar-
mories where they were held, with one armory having only
one shower for 700 people. Other protestors complained
of being held for hours in military trucks with no food or
water, and being denied telephone calls (Associated Press,
May 2, 1977; May 4, 1977; May 6, 1977).

In addition to the complaints regarding the arrest proce-
dures and armory holding pens, the protestors complained
that, on Attorney General Souter's recommendation, they
were being required to post bail pending trial rather than
being released on their own recognizance. The protestors
further charged that then-Governor Thomson interfered
with the legal process and that bail was being set arbitrarily
(Associated Press, May 2, 1977; July 6, 1977).

Further, the attorney for the Clamshell Alliance argued
that the sentences imposed, |5 days jail time and a $100 fine,
and bail of $500 pending appeal, were unduly harsh for the
misdemeanor of trespass which usually carries only a fine.
The first protestor sentenced had initially received a sus-
pended sentence, but the judge changed his mind after At-
torney General Souter personally appeared in court to ask
for jail time. He called
the protest “one of

“CERTAIN the most well-planned

?ZZE\SIYS OF acts of criminal con-

ATTORNEY duc.t in the state or

GENERAL nation” (Associated

SOUTER'S PFESS. May 5, |977,

OFFICE World News Digest,

: HANDLED THE May 28, 1977).

PROSECUTION OF Many of the pro-
DEMONSTRATORS AT testors’ complaints
SEABROOK RAISE were brought in a mil-
TROUBLING QUESTIONS. |ion dollar federal civil
THESE QUESTIONS suit they filed against
SHOULD BE EXPLORED Dy Ay S
FURTHER DURING THE

and Attorney Gener-
al Souter. The court
dismissed the suit,
finding that Thomson and Souter had no advance knowledge
of the mass arrests and that the armory conditions were
due to an emergency created in part by the protestors. But
the case leaves unanswered many questions concerning the
involvement of the attorney general's office in the bail
process, the armory conditions and the sentencing of pro-
testors (Associated Press, July 6, 1977).

Judge Souter continued to be faced with issues affecting
the Seabrook nuclear power plant after he was appointed to
the bench. As the nuclear plant construction was delayed
and became more costly, the owners of the plant repeatedly
sought additional financing to avoid bankruptcy. Twice, in
1984 and again in 1986, the New Hampshire Supreme
Court, including Judge Souter, approved new multi-million
dollar bond issues for the plant’s owners, amid great con-
troversy (United Press International, Nov. 19, 1984; The
New York Times, Feb. |, 1986). However, in 1988, the
Court, in an opinion written by Judge Souter, upheld the
refusal of the Public Utilities Commission to raise electric
rates to consumers in the amount requested by the plant's
owners, even though the refusal resulted in the bankruptcy
of the owners, Appeal of Public Service Co., 547 A. 2d 269
(N.H. 1988).

Judge Souter was involved in additional Seabrook deci-
sions that have not yet been reviewed.

SEPARATION OF
CHURCH AND STATE

Attorney General Souter had one major encounter with
the constitutional issue of separation of church and state in
1978. He and his office supported then-Governor Thom-
son's proclamation to fly flags on all public buildings at half
mast on Good Friday. After a U.S. District Court judge sug-
gested that the proclamation might be permissible if the
governor declared a secular context, Governor Thomson
issued a declaration emphasizing *“‘the historical impact™ of
the life and teachings of Jesus Christ. At one point in the
fast-paced legal proceedings, Attorney General Souter filed
handwritten papers to the United States Supreme Court on
the issue. The United States Supreme Court eventually
upheld an injunction prohibiting the proposal (Washington
Post, May 25, 1978).

NOMINATION PROCESS.”
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To further the development of state constitutional law, in State v.
Ball, 471 A.2d 347 (N.H. 1983), the court held that when claims of
violations of the federal and state constitutions are presented, the
court should address the state claims first before treating the federal
issues. From 1983 to 1985, Judge Souter joined the court in broadly
interpreting the state Constitution. However, he expressed reluctance
to rely on the New Hampshire Constitution as an independent source of
rights in his concurrence in State v. Kellenbeck, 474 A.2d 1388 (N.H.
1984): "I would concentrate on the development of State constitutional
law in those cases when a State rule would be different from its federal
counterpart and would affect the outcome."

Then, in 1985, Judge Souter began placing restrictions on Ball,
In State v. Cimino, 493 A.2d 1197 (N.H. 1985), he warned litigants that
they must clearly state independent grounds for a state claim if they
are to be allowed to take advantage of Ball. By 1986, Judge Souter
urged even greater limitations on Ball when he dissented from the
court's consideration of a state constitutional claim on grounds that it
was not '"clearly" preserved for appeal. State v. Bradberry, 522 A.2d
1380 (N.H. 1986). BR- vl iy Bt s Sl B S SR gt
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Judge Souter dissented, urging obedience to the "court's clear rule
that 'the language of the Constitution is to be understood in the sense
in which it was used at the time of its adoption.'" He stated that the
"court's interpretive task is...to determine the meaning of the article
14 language as it was understood when the framers proposed it and the
people ratified it as part of the original constitutional text that took
effect in June 1784." Judge Souter proceeded to trace the historical
derivation of the constitutional provision from the Magna Carta of 1215
and recounted the statutory practice of compensating judges, dating back
to American colonial days. He concluded by stating:

"Since the adoption of that article [l4] was not followed by
any known challenge to the statutory provision for fees to
compensate probate judges, the most reasonable inference is
that the constitutionalists of that time did not understand
the fee provision to be a forbidden obligation to purchase
justice."

Judge Souter's heavy reliance on what the framers intended in the
late 1700s reveals a fundamental and troubling aspect in his judicial
philosophy. His dissent ignored what the majority recognized -- that
standards of justice have evolved over the last two hundred years and
that paying a fee to the judge (not the court clerk) to hear one's case
raises questions about the judge's impartiality.

If applied to the federal Constitution, this method of interpretation would
contradict a number of imponiant Supreme Court precedents. For example, state-
mandated school segregation existed at the time of the adoption of the federal
constitution and the Fourteenth Amendment, and there is strong historical
evidence that the framers of the amendment intended pot to abolish such
segregation. Sece R. Berger, Government by Judiciary (1977) at 117-34.
Nevertheless, the Supreme Court unanimously ruled that such segregation was
prohibited by the equal protection clause of the Fourteenth Amendment and the
due process clause of the Fifth Amendment. Brown v, Board of Education, 347 U.S.
483 (1954); Bolling v, Sharpe, 347 U.S. 497 (1954). Mr. Souter's method of
constitutional interpretation in Dionne could well mean that these landmark
rulings were flatly wrong. Similarly, this strict "original intent" analysis is at
odds with many other important Court precedents protecting individual rights.
Such decisions include not only Roe v, Wade, 410 U.S. 113 (1973), but also_rulings

establishing such fundamental precepts as the principle of one-person one-vote

i .S. 562 (1964);
and the unconstitutionality of poll taxes. S_;_;,Bﬂlmld_s__v._ﬁm& 377 U.S. 562 ( )

WLM 383 U.S. 663 (1964).



In a recent interview with The Massachusetts Lawyer, Judge Souter
failed to adequately explain this dissent in Dionne:

ﬁﬂxﬁim\
|

"On constitutional matters, I am of the interpretivist school.
We're not looking for the original application, we're looking
for meaning here. . That's a very different thing."

subscribes to the theory of original intent, he has said nothing to
dispel this impression. Because original intent analysis can be used to
roll back the progress of the last forty years in constitutional rights
Judge Souter's views must be fully explored. ;

Pfés/ While the Dionne dissent alone 1is not conclusive proof that Judge Souter

QN\) In fact, Mr. Souter's theory appears to closely resemble the "intentionalist”

theory of Robert Bork, which the Senate Judiciary Committee found "outside the

mainstream of such great judicial conservatives as Justices Harlan, Frankfurter,

and Black” and "outside the tradition of Supreme Court jurisprudence.”
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Although I do not believe that the merits of the statutory policy
are subject to our review, I agree nevertheless with the court’s dis-
approval of the fee system in question; the majority opinion is, if
anything, moderate in its condemnation. If, therefore, that system
were subject to the regulation of the judicial branch in accordance
with its own notions of good publi¢ policy, I would join with the
court in bringing the system to an end. See Christy & Tessier v.
Witte, 126 N.H. 702, 459 A.2d 1291 (1985). But because the fee sys-
temn is a creature of statute, the only issue before us is the system’s
constitutionality, and for the reasons that follow I respectfully dis-

sent from the court’s holding that the statute violates article 14.

" .

This conclusion follows virtually of necessity once we apply this
court's clear rule that “the language of the Constitution is to be
understood in the sense in which it was used at the time of its adop-
tion (Opinion of the Justices. 41 N.H. 551 [declaring that Constitu-
tion requires a jury of twelve]).” Opinion of Justices, 44 N.H. 633,
635 (1863). We confirmed the vitality of this interpretive principle
as recently as five years ago in Opinion of the Justices, 121 N.H. 480,
483, 431 A.2d 135. 136 (1981), and it is just as applicable today in the
construction of article 14 as it was in that recent case, construing
the article 15 right to jury trial. The court’s interpretive task is
therefore to determine the meaning of the article 14 language as it
was understood when the framers proposed it and the people rati-
fied it as part of the original constitutional text that took effect in
June of 1784. See 20 EARLY STATE PAPERS OF NEW HAMPSHIRE 11,
31 (A. Batchellor ed. 1891).

Evidence of that understanding comes from two sources. The first
is the body of scholarly and judicial commentary on the meaning of
the clause of the Magna Carta of 1215 by which the King promised
that he would no longer sell right or justice, “Nulli vendemus . . .
rectum aut justiciam.” Perce v. Hallett, 13 R.I. 363, 365 (1881). It is
from this clause that the relevant language of article 14, and its
counterparts in a majority of other States, is derived, see State v.
Basinow, 117 N.H. 176, 177, 371 A.2d 458, 459 (1977), and the
accepted interpretation of the Magna Carta language is therefore
one good indication of the meaning intended by the eighteenth cen-
tury framers, as we have previously held. Id.

A number of courts in addition to our own have explained the
Magna Carta language, and a few examples will illustrate the
interpretative consensus. The Supreme Court of Minnesota, for
example, observed that “[t]he constitutional right to obtain justice
freely and without purchase, which is as ancient as magna charta,
has not been understood to be a right to have judicial proceedings
carried on without expense to the parties.” State v. Gorman, 40
Minn. 232, 233, 41 N.W. 948, 949 (1889) (citations omitted). Rather,
the constitutional language as “borrowed from Magna Charta . ..
was designed to abolish, not fixed fees, prescribed for the purposes
of revenue, but the fines which were anciently paid to expedite or
delay law proceedings and procure favor.” Perce v. Hallett, supra at
364, quoted with approval in State v. Basinow, supra at 178, 371
A.2d at 459. Win#&-13 v-- dacawihad tha narly madioval A-—- Z
tLana latte~

I AAREE AR A NE AN AN RNENNNNRNRNNNXEENRNLTNENNENN N



LS LS "

LS

I AN EEEEEEEREEEKEE RS

The second source of evidence bearing on the framer§ .under;
standing is the history of New Hampshire statgtes_provfldmgbn(t)e
only for probate fees, but specifically for fees in lxeu‘ oh_ptro ais
judges' salaries or as supplements to such salaries. Th1§ c;s or:lznd
worth pausing over, as a record of w_hat New‘Han‘xpshl.re J; ges o
legislators regarded as consistent with _Enghsh.hbertless un(r:\g ¥
early period of our history, and_as consistent with the State Con
tution after 1784.

While no statutory history is ever conclusive on an issue of consti-
tutional meaning, the long and unbroken statutory sequence before
us in this case is highly persuasive evidence of what the people of
1784. and their successors to the present day, understood by the lan-
guage of article 14. Since the adoption of that article was not fol-
lowed by any known challenge to the statutory provision for fees to
compensate probate judges. the most reasonable inference is that
the constitutionalists of that time did not understand the fee provi-
sion to be a forbidden obligation to purchase justice.

This consistency of statutory history with the accepted interpreta-
tion of the original Magna Carta provision demonstrates beyond any
serious doubt that the people who framed and adopted article 14
meant principally to guard against bribery of the sort that had cor-
rupted the early medieval judiciary. They did not mean to outlaw all
statutory fees related to judicial services. Given the historical canon
for interpreting substantive constitutional guarantees, long since

adopted by this court and frequently affirmed. it follows that the

majority are mistaken in applying article 14 today to invalidate
RSA 547:23 (Supp. 1985).



Raise the Claim in the Trial Tribunal
A. At the earliest opportunity

B. On the record

C. With express reference to specific constitutional provision
in question

D. Stating the basic theory to be relied upon

E. Making a record or, if that is refused, an offer of proof,
of any facts necessary to support the claim

Perfect the Claim in the Supreme Court
A. Articulate the claim and theory of relief

B. Demonstrate the constitutional basis for the theory of
relief by reference to:

: g The text of the provision

2 Prior judicial construction of the provision or of
related language in the Constitution; stare decisis

3y Antecedent constitutional sources; evidence of
continuity or revolution

4 Other constitutions of similar pedigree with similar
language and settled interpretation

1. Weight to be given to interpretations of
similar language; is the local theory of

constitutional meaning the same as N.H.'s?

ii. How significant are differences in text?
Problem of later amendments as indicators of

earlier understanding

iii. The shifting fortunes of federalism

Do Original understanding of the voters who adopted the
provision

oters' guides; Gerber v. King, 107 N.H. 495

a. SeevVv
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Secondary sources

i. Views of framers, etc.

ii. Evidence of contemporary understanding; e.g.

statutes
c% Pitfalls

> Intent vs. text

ii. Specific vs. general; application expected
vs. principle intended

iii. The clause vs. the whole document;
reconciling expectations of coherence with
the fruits of frequent amendment

6. Arguments for resolving uncertainty in accordance with

principles of ethics or social policy; because judicial
receptiveness to claims so couched may range over a
broad spectrum, the competent advocate will attend to

The reflection of such principles in, and their
consistency with, the meaning of clear and settled

constitutional provisions

The compatibility -of such claims with the
separation of powers

The practical administrability of the rule desired
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raise questions
public interest or
governor who appointed him; whether and to what

s and what hig current

In an interview pPrior to his January 1976 confirmation, he

stéted that not only is the attorney general the "chief law enforcement
officer" and

"counsel to the public"”,
a few weeks later,

"civil law officer for state government", but he is also

(Manchester Union-Leader, Dec. 28, 1975) Only
he declared:

"At no time would I give testimony with which I disagree,
it would be irresponsible for the attorney general to support
any state agency if he feéelt what they were doing was clearly
wrong." (Concord Monitor, Jan. 7, 1976)

wiies.
__ "Alnctime would | give test|-
'{ mony with which | disagree,”

*  Souter sald. “And It would bé |r.-’
1 responsible for the Morney
A general to support any state
d agency If he felt what they were

N
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] dolng was clearly wrong "
al counsel for state

%uler, he will
" represen( an“agency In an al-
ready-completed action, or |n
ongolng actlons on which the
law Is open to Interpretatlion.
“That’s the lawyer's
responsibility — to give his
cllent the best defense he can. ™

(Ferte W‘M)\) ~

However, Attorney General Souter also stated that "he will represent an

agency in an already-completed action, or in ongoing actions onbwgich "

the law is open to interpretation." 1In a 1978 letter, shortly before he
left office, Mr. Souter further described his standard:

5 ffice will

"My standard...has been simply this: this o

re:resent any governor in a proceeding brought against him in
his official capacity whenever his action cannot reasonably be
Judged patently i1llegal or unconstitutional. If, as I

Attorney General should act as a lawyer guided by
z:i:::;iyt:;pl1cab1eyprincip1es, I don't believe any other
standard 1s possible. The alternatives seem to me to be an
Attorney General who is a political rubber stamp or one who is
a political spokesman for political opposition to the"
Governor. I find each such alternative unacceptable,

Letter to Robert A. Backus, Esq., March 30, 1978.




Despite these disagreements, pavid Souter supported the governor's
g on state buildings on Good .

positions on such issues as lowering the fla
Friday to commemorate the death of Jesus Christ and refusing to comply
with federal fair employment reporting regulations (New Hampshire was

the only state in the Union to refuse). A former attorney of Mr.
Souter's staff recalled that at his own farewell dinner, Mr. Souter
publicly thanked the governor for never asking him to take a position

that he thought was {nappropriate.

Resgonsibilitz and Supervision

David Souter held responsibility for any

briefs or letters that went out under his name. In one of his early
interviews as attorney general, David Souter stated his intention to
keep his office small to maintain “a tightly—knit, tightly-run

organization." One former staff member, Richard Wiebusch, a senior
ing Medicaid funding for abortions,

attorney who handled a case OppPoOS

cecently told a reporter that Mr. Souter 'had no time to look at most of

the documents his staff wrote." (Concord Monitor, Aug. 8, 1990)

However, several attorneys serving under Mr. Souter contradicted that
neral reviewed most documents

statement, saying that the attorney g€
filed under his name, such as opinion letters and briefs, though the
degree of review varied according to individual. Regardless of the

degree of his supervision, David Souter was constitutionally entrusted
with carrying out and defending the legal positions of the state.

As a state official,

g

“Attornevs general are not policy
| mulfem." Rudman gaid. “They do nat |
‘ decide which statutes they defend

62.?)/01/ and enforce. There were numerous

"o/, ):4( inftanccs when we might disagree
| (Y with policies of the executive or laws
; g / D / /Z) passed by the Legislature, but our

oath was to uphold those policies and

. lawn, And we did.”

| _ 'There i# a limil, Rudman raid. An

| attorney general can refuse an un-

i constitutional order. “That never

. ! happened to me when 1 was sttorney
neral, and T can't think of an occa-

" aion when it happened to David."”

e

|
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/). Bricfs Filed in Coc v. Hooker

As Attorney General Mr. Souter participated in the appellate phase of a
case involving the state's obligation to make Medicaid funds available for
abortions for poor women. In 1975, the New Hampshire Department of Health
and Welfare issued a regulation stating that it would not pay for abortions except

"when they were medically necessary to preserve the life or health of the

mother or fetus." The New Hampshire rule was challenged, and the U.S. District
Coun enjoined enforcement of the regulation. Coe v, Hooker, 406 F.Supp. 1072
(1976). Mr. Souter was not Attornecy General when the policy was promulgated,
but he had become Attomey General by the time the District Court issued its
injunction and 'his office was responsible for the appeal. The Supreme Court
later upheld a state rule similar to New Hampshire's, and the Coe complaint was
ultimately dismissed. It is the language in the briefs filed during the appellate
phase, however, that warrants careful inspection.

The Attorney General first asked the U.S. Count of Appeals to suspend the
injunction entered by the district court.and also filed an appeal of the district
court's decision. The brief asking that the injunction be suspended twice
referred to abortion as the "killing of unbom children." Arguing against a
continuation of the injunction, the brief said: "A requirement that the state of
New Hampshire pay for all abortions performed on Medicaid recipients during
the course of this appeal may be expected to benefit few, if any, persons and will
be morally offensive to the thousands of New Hampshire citizens who do not wish
their taxes to finance the killing of unborn children." Memorandum in Suppon
of Defendant's Motion for Suspension of Injunction Pending Appeal in Coe v,
Hooker, supra, at 5. On the following page, the brief states: "Many thousands of
New Hampshire residents find the use of tax revenues to finance the killing of
unbomn children morally repugnant.” ]Jd. at 6. The Court of Appeals denied the
request to suspend the district court's injunction.

The state’'s main brief on appeal also included strong anti-abortion
rhetoric. Once again, the Attorney General's brief calls abortion the "killing of
unbomn children." Appeal of Decision of District Court of New Hampshire, Brief
of Appellants, in Coec v, Hooker, supra, at 41. In another passage, the brief refers
to abortion as the "destruction of fetuses." ]d. at 23.



P

While the briefs acknowledge the constitutional right created by Roe, and
pertain only to state funding of abortions, they are nonetheless disturbing in two
respects.  First, the gratuitous use of such inflammatory language raises the
question whether Mr. Souter subscribes to the views of anti-choice advocates

who regularly employ such rhetoric.

Second, as in Mr. Souter's concurrence in Smith v, Cote described above
’

the briefs give great weight to the feclings and beliefs of those who oppose

] - v -

abortion.

The assistant attorney general who argued the Coe case has stated that Mr.

Souter had little knowledge of, or participation in, the briefs. Sce¢ Los Angeles
Times (July 31, 1990). This is inconsistent with the views of other former

collcagues concerning Mr. Souter's role in major cases, as well as Mr. Souter's

own view that the attorney general's office was a "tightly-knit, tightly-run

- eanms

Organllalion." y - ° Vi CAnter caues on ie

Richard V. Weibusch, whose signa-
ture appears on the brief as an assist-
| ant attorney general, said today, “I

never ran the languaﬁe before Judgel
- Souter.” Mr. Weibusch, now a lawyer
’ in private practice in Manchester,
| N.H., said the brie{ did not represent
: anyone's personal view on abortion but

NYT  aix
/L-» was the result of the obligation of the

office of attorney general o defend
/‘}/ ;/ / % regulations adopted by a state social

services agency.

The Attorney General is appointed
by the governor, who at the time was
Meldrim Thomson Jr., a firm opponent
of abortion.

“The langua%e in the briefs is all
mine,” Mr. Weibusch said. *‘I don't re-
member having any discussions with
David about the case.”

- annathas -

Language (0 Attract Attention

Mr. Weibusch said that at the
the case was being argued, there wt;;n:
general acceptance of the legitimacy of
‘Roe v. Wade, the landmark 1973 case
' that established the constitutional right
to abortion. Asked why he employed
the phrase, “killing of the unborn,” he °
,‘s:g;gdl:lel was r;ia% ing for the '‘most
i , most -pro
win\:rnhy S gh-profile language to
“While the language, in retros
; might tie in with the language of sm:
| groups today,” he said, “all 1 was
::Ig]lll-‘ltg' to do was get the attention of the )

I NANAANARRRRRRRR00000000009000CCCCONRRRRORSESERSH,
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By its own 1ights, then, the District Court has enjoined Defendants

from preventing abortions in the gecond and third trimesters except

when medically necessary to preserve the 1ife or health of either

er or the fetus. That injunction is, on {ts face, contrary

the moth
Doe and must be suspended

to the Supreme Court's holding in Roe and
during the process of this appeal.

NT THAT THE STATE OF NEW HAMPSHIRE PAY FOR ALL
L. A R o bN MEDICAID RECIPIENTS DURING THE COURSE

ABORTIONS PERFORME
MAY BE EXPECTED 70 BENEFIT FEW, IF ANY,
OF THIS oD WI OFFENSIVE TO THE THOUSANDS OF

PERSONS AND WILL BE MORALLY
NEW HAMPSHIRE CITIZENS WHO DO NOT WISH THEIR TAXES TO FINANCE

THE KILLING OF UNBORN CHILDREN.

Many_thousands of New Hampshire residents find the use of

tax revenues to finance the killing of unborn children morally

repugnant. These are deep, often religious, peliefs, giving rise to

q

strong emotions.
' There is, in fact, an argument

of substance that, while the citizens of a state may not act to

prohibit a woman from aborting, they are free, under both the

Constitution and Title XIX of the Social Security Act, to decline

to contribute their tax dollars to support such an activity.

The terms

of that injunction are also contrary to the holdings of the United

and Doe v, Bolton, supra.,

States Supreme Court in Roe v, Wade, supra.

and, while they may operate to benefit a few, are morally offensive
to thousands of New Hampshire citizens,

|
|
@ |
-
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every woman in the State of New !lampshire is equally free from

government interference in the exercise of this right.
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5. Apfsy SETE

In his concurrence, Judge ‘Souter reached out to resolve an issue

not before the court concerning the dilemma faced by doctors who are

opposed to abortion and yet must discharge t

heir professional

obligation. He offered an alternative for such doctors, by allowing

them to make timely referrals to other physicians "who are not so
it unnecessary to address the issue

because it had not been briefed or

constrained." The majority believed
raised in Judge Souter's concurrence
argued in the court below.

Thus, this short concurrence is recent and telling

evidence of the nominee's Speci

ﬁm«-\ . Em-‘#\*éﬁ(ﬁ

secured right to terminate a pregnancy. Roe v.

al empathy for the opponents O

: the Supreme Court ot
the United States has held that a woman has a

constitutionally

Wade, 410 U.S. 113

(1973). It follows from Roe that the plaintiff Linda Smith may seek,
and the defendants may provide, information and advice that may
affect the exercise of that right. The basic social and constitutional

issue underlying this case thus has been reso

lved:; we need not cover

ground already traveled by a court whose interpretation of the
National Constitution binds us. Today we decide only whether, given
the existence of the right of choice recognized in Roe, our common
law should allow the development of a duty to exercise care in pro-
viding information that bears on that choice.

( 4

rh e

4
S 51)44¢A/Llo<15\ﬂd

f legal abortion.
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SOUTER, J.. concurring: I concur in the majority opinion and add
this further word. not because that opinion fails to respond to the
questions transferred to us, but because those questions fail to raise
a significant issue in the area of malpractice litigation that we
address today. The trial court did not ask whether, or how, a physi-
cian with conscientious scruples against abortion, and the testing
and counselling that may inform an abortion decision, can dis-
charge his professional obligation without engaging in procedures
that his religious or moral principles condemn. To say nothing about
this issue could lead to misunderstanding.

In response to the questions transferred, the court holds that a
sphere of medical practice necessarily permitted under Roe v. Wade,
410 U.S. 111 (1973), is not exempt from standards of reasonable
medical competence. Consequently we hold that the plaintiff alleges
a violation of the physician's duty when she claims, in the circum-
stances of the case, that prevailing standards of medical practice
called for testing and advice, which the defendants failed to provide.

It does not follow, however, and I do not understand the court to
hold, that a physician can discharge the obligation of due care in
such circumstances only by personally ordering such tests and
rendering such advice. The court does not hold that some or all phy-
sicians must make a choice between rendering services that they
morally condemn and leaving their profession in order to escape
malpractice exposure. The defensive significance, for example, of
timely disclosure of professional limits based on religious or moral
scruples, combined with timely referral to other physicians who are
not so constrained, is a question open for consideration in any case in
which it may be raised. See Note, Father and Mother Know Best:
Defining the Liability of Physicians for Inadequate Genetic Counsel-
ing, 87 YALE L. J. 1488, 1510-12 (1978) (The Physician as Conscien-
tious Objector); Editorial Note, Genetic Malpractice: Avoiding Lia-
bility, 54 U. CIN. L. REV. 857, 869 (1986) (Failure to Refer to Genetic
Counselor).
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Opposition to Repeal of Abortion Statute

s

As attorney general in 1977, David Souter successfully opposed the
repeal of an 1848 law which applied criminal penalties for the
performance of an abortion. To support his argument, David Souter
evoked the symbol of New Hampshire becoming the abortion capital of the
country. He is quoted as saying, "Quite apart from the fact that I
don't think unlimited abortions ought to be allowed...I presume we would
become the abortion mill of the United States." He further
hypothesized, "Let's say somebody performed an abortion, which would now
be legal in New Hampshire...in the eighth month. Let's assume you had a
viable fetus. 1f that fetus died as a result of the abortion, that
would not be murder or manslaughter. That would be no offense at all

the way I read the statute."

Apparently, Mr. Souter was concerned that repeal would leave the
state without any prohibition against abortions, when in fact the
abortion statute was (and is) completely unenforceable under Roe.
Moreover, Roe has always allowed state-imposed restrictions after
viability, contrary to Mr. Souter's assertions. These gratuitous,
inflammatory comments reveal a hostility to the fundamental right to
choose. \

My

Deaxr Mr, Chairumant

11477,é%ﬁV%&wxgm%%pé&m;:ﬁﬁ;tw«

This bill {n its present form contains one featur
which I do not believe the Legislature intends to enact, ;n
recoving from the books e#ll penalties for abortion, at whate
ever otuto of pxognaney the abortion might dbe performed, the
bill would leave the State of New Rsmpshire without those
prohibitions against adortion which are congtitutional under
the holdings of the Supreme Court of the United States,

Because of several problems which this office vase
required to work on today under pressure of desadlines, I am
frankly ungble to offer & statute to you at this time which
would provide the degree of prohibition against adbortion
vhich the Supreme Court of the United States allows to the
states, JIf need be, 1 can only ask that Kou seek suspension
of the rules of the Senate to allow for the drafting of such
& otatute, 1f you would call on me the firet of next week,
1 vill make every affort to arrsange for help in drafting such
& statute, oither in consultation with your Committes or b
gi’ review to vhatever the 0ffice of Legislative Services

L)

Yours respectfully,

‘David N, Souter
Attorney General



My

Bill Is Seen Making
¢ NH an 'Abortion Mill

By DONN TIBBETTS
Stote House Bursdy Chiet
CONCORD — Aty Gen
David Souter - hopes to con-
vince the Senate to alter a
House-passed bull which if
enacted will wipe out all state
law dealing with abortion and
could make the Gramte State

an '‘abortion mull.”

“Quite apart from the fact
that 1 don't think unlimited
abortions ought to be allowed.
if+he State of New Hampshire
Jeft the situation as it is now.
1 presume we WO d become
the abortion-mill of the United
States.” said Souter

“But I think it's abundantly
clear the legislature does not
want to let this situation stay

ps it is.”" he said.

«Now that this bill has been
received by the Senate Judi-
ciary Committee. I'm going to
address that commuttee and
advise wehad better sit down
and talk about this and decide
what is to be doae,”

explained.
The problem centers on

a—

" EEEREEEEEEEEEIEE R A RN

amended HB 8338 "whica the
House took from ‘he Lable
Mav 11 and passed wiout
debate. by voice vte.

The bill outw'ardxy was
simply an ommnbus measure
that would clean up errors.
omussions and \nconsistences
n state law and ‘o make
existing law conform ‘0 e
criminal code on a vanety of
subjects ranging from SNOw-
mobiles ‘to maple syTuD and
pvén” Thé reporting of bear
kil's ;
But within that 23-page bill
was repeal of all exisung
state law on abortion. Few
rank and fie solons knew
that. including avowed Sup-
porters of the right to life.

Souter exniained vesierdav
that one of the state laws that

a misdemeanor to do any
_abortion. procure an abortion
_or admunister one.”
¢ «1f the child was 3 socalled
' quick child. the law made it 3
‘felony to perform an
' abortion.” he said. “The third
‘statute. under which - Joyce
Millette was prosecuied seve
eral years 3go. [
murder \f the mother was
killed In the course of an
1llegal abortion.” Soutef re-
ported.
 What HB 838 will do is to
knock out the old misdemean-
or and old felony statutes ,Q
there will be nothing there. It
would leave on the books the
statute making it murder
you killed the mother in the
process of af abortion. but the
trouble is that statute says
it's murder 1if the mother. is
killed in the course of ‘per-
forming either of the acts
described in the two foregoing
sections, explained Soutes.
“Well you will Do longer
have any two foregoing %eC-
the third sectiof,

. would probadly

worthless.” asserted the
state's top law enfor

; officer. .

“Let's assume you had 2
viable fetus. If tha fetus died
as a result of the ebortion
that would not be_rmurder8f
mansl3ughter. That would be
no offense at all the way
It read the statute,” said Sou-
er.

I the fetus was born and
lived of course it would no
longer be a fetus but 8 child
and the murder and man-
slaughter laws would apply.
But if it was killed in the
course of administering the
abortion, it could not be
prosecuted as manslaughter
or gr?er.';}?&e]uid.

“That wo eave the
sibility of the Boa.rdpo:;
Registration in Medicine
after anybody eng“igﬂ
abgr‘.isons what the

S. Supreme Court s2
be done, be noted. i

Souter feels the House bill
bas gone too far. ‘Yes; that's
right.” he said.

The haan

meaciirs  hae



Kew Jlompehire's strlet antlabortion fawk
which stlll reinaln on the books, were larg}elx
superseded by the 1973 Roe V8. ‘Wade U.A,
Sypreme Court declslon. A 1880 efMort .lo
eliminate those laws paszed the Legislature but
was thworted by Qov. Judd Qregy's veto. * e

Afler Souter'scritlcal 1877 remarks, the Senate
Judlclaty Cotnmitice amended Houso Bl 888 to
eliminate its adolitlon of abortion laws, The B1Y

once ngeln non-controversial, wis paysed by the
%enale‘and signed Into law that June by Bouler's
hoss, Gov. Meldrim Thomton, & staunch anti-abor-
\lon conservatlve. e e o

Atked about the Interview z;e:terday. Tibbetts -
eald Souter neyver sald that his toncedtns .
about abortion reflecied hig personal views.
“{laving read my plece with Souter, It does not
strike me as surptising,” the veleran Xiale
House bureau chiel observed,
«Souter obvlously was acting on behalf of his
cllent, Gov. Mel Thomson, That's what atterncys
eneral are expected to do. For example, \Warren
udman served as AG under a more liberal
Walter Petorson as his princlpal cllent. Later,
Rudman served s AG under Mel Thomson and a
consorvalive cllent, :
uwhat I'm tuggesling (s that because any
attorney general opposes & particular meature ab
the result of a governot's request, does not
necessarlly mean that attorney genetal persona-
1y and philospphically adheres to that position.”
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Contrary to David Soute

| -- just as doctors have a pro
issues regardless
moral decisions,
empathy with anti-ch

fii\

the role of the courts in protect

constitutional standards,

addition,
the bill, Judge Souter took no po
required to obtain parental conse
whether he would
permit states to require

opportunity

|

pesh. ot
2/2 éf /7D

|

but also
though the letter was

By David S. Broder
and Ruth Marcus

Washington Post Staff Writers

As a judge on the New Hamp-
shire Superior Court in 1981, Su-
preme Court nominee David H.
Souter wrote a letter on behalf of
the court urging the state legisla-
ture not to enact a bill that would
have forced the judges “to make
fundamental moral decisions” on
abortions for pregnant minors.

A leading abortion-rights advo-
cate in the state, who solicited the
letter, said it “has been a critical
part of preventing passage of par-
ental consent legislation” in New
Hampshire for the last nine years.

After being contacted by state
Rep. Elizabeth Hager (R), the abor-
tion-rights supporter, Souter wrote
the May 13, 1981, letter on behalf
of the judges of the New Hampshire
Superior Court. L v

r's position,
fessional obligation -- to apply the law to
of their personal beliefs. Judges
most visibly in death penalty

oice judges suggests not omn

judge

ing individual

“ O//WM%‘“ s ffu%/ @Wq%/ i1, P [g//MJ ﬁ//

s have a legal obligation

frequently make

cases. Judge Souter's
ly a restrictive view on
rights and applying

vote with some of the U
parental consent 0
for teenagers to obtain judicial relief.

sition on whether young women §
nt -- leaving open the question of

S. Supreme Court Justices to
r notification without the

Hager, a member of the board of
the National Abortion Rights Action
League, said she decided to contact
Souter when a parental consent bill
passed by the state Senate was due
for a hearing in the House. She said
he was the only judge she knew
well-enough socially that “l felt
comfortable picking up the phone
and having this conversation.

“l told him there was a judicial
, bypass in the bill and 1 hoped he
, would read it and talk to his fellow
{  judges, because I didn't think they
{  would want to be dealing with mi-
. nors who could not talk to their par-
| cuts about obtaining abortions.

. “Il¢ agreed and he talked to his

{ fellow judges, and he drafted the
letter, and they approved it, and he

1 gent it to the committee. .. . It was

| very influential,” she said."

Four years later, when the issue
came up again, she alled Souter,
by then on the state Supreme
Court, who referred her to Richard
Dunfey, head of the Superior Court
judges. "I sent him a copy of the
[Souter] letter and he made a cou-
ple of minor changes and sent It to
the legislature over his signature,”
she said. YO

Parental consent legiﬂkﬁ'“‘

killed that year and agai in 1986, °

Hager said, crediting the létter as
being an important factor. v

Dunfey said yesterday he ¢6uld
generally confirm that atcount. He
said he and other judges had collab-
orated with Souter on the 1981 let-
ter. R

his strong distaste for abortion. In
instrumental in preventing passage of
hould be



On May 13, 1981, David H. Souter, then 2 New Hampshire Superiof
Court judge, sent this letter to Roma H. Spaulding, chairman of the New
Hampshire House Committee on Health and Welfare:

Dear Madam Chairman:

| am writing as 2 member of the committee to speak for the Superior

Court on proposed legislation that would affect the court. The full court
met on May 7 and directed me to write to you to express the court's po-
sition on SB 194, which you have scheduled for hearing on May 13.

The judges do not believe it is appropriate for thé court to take a po-
sition on the basic question addressed by the bill, whether parental con-
sent should be required pefore an abortion may be performed upon an
unmarried minor. The court's concern 1S directed, rather, to that provision
of the bill that would require 3 justice 0 i i

the performance of an abortion upon such a minor when there is no par-
ental consent, if the justice determines “that the performance of an abor-
tion would be in . . . (the] best interests” of a minor who is “not mature.”

The members of the court find two fundamental problems inherent in
this provision. First, it would express 2 decision by society, speaking
through the Legislature, to leave it to individual justices of this court to
make fundamental moral decisions about the interests of other people
without any standards to guide the individual judge. Judges aré profes-
sionally qualified to apply rules and stated norms, but the provision in
question would enact no rule to be applied and would express no norm. In
e or a norm there would be left only the individual
judge's principles and predilections. As carefully considered as these
might be, they would still be those of only one individual, not those of
society. Much criticism of the role of the judiciary in this country has char-
acterized judicial activity in the application of constitutional standards as
no more than the imposition of individual judges’ views in the guise of
applying constitutional terms of great generality. The provision that | have
quoted from the present bill would force the Superior Court to engage in
just such acts of unfettered personal choice.

The court's second concern is with the necessarily moral character of

such choice and the resulting disparity of responses to requests tt'\at ju-

dicial discretion be exerc
who believe abortion under the circumstances contemplated by the bill is

morally wrong, who could no
abortion to be performed. There are others who believe that what may be
thought to be in the “best interests” of the pregna

necessarily a moral as a social question, upon
ally speak for another human being, whatever may be that judge's own

personal opinion about the morality of abortion. Judges in each such cat-
egory would be obligated to indicate that they could not exercise their
power in favor of authorizing abortions to be performed on immature preg-
nant minors. The inevitable result would be required shopping for judges
who would entertain such cases. In other words, a principled and consis-
the quoted provision would be impossible.
For these reasons | have been directed to request on behalf of the court
t not authorize the exercise of

that any bill you may pass on this subjec
judicial choice by justices of the Superior Court to determine whether an

abortion should be performed upon 3 pregnant, immature minor whose
parents do not consent to that course of action.

Yours respectfully,
David H. Souter, Justice
New Hampshire Superior Court

ised. As you would expect, there are some judges

t in conscience issue an order requiring an

nt minor is itself just 3s
which a judge may not mor-
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silent on
hospitals’
abortions

CONCORD, NH. (AP) — Su-
preme Court nominee David Souter
was affiliated with two New Hamp-
shire hospitals that perform abor-
tions, but officials at both facilities
said yesterday that Judge Souter
never discussed the divisive issue.

As with his judicial record, little
about Judge Souter’s feelings about
sbortion can be gleaned from his

as a board member of

/ i
b v
, he has expressed sympathy for
nti- ctors and judges who eschew any involvement in helping
;gginCZiiiii:Z zheir rig.lj]t.g Perhaps most significantly, in discussing
;bortion, David Souter has used the language of the anti-ﬁhoice“
sovement, including "abortion mill," "killing the unborn, and 'the

{on in which he did not
jestruction of fetuses." The only known occas : :
rake a restrictive position is when the board of trustees of the Concord :f&ﬁ:?ﬁ&ﬂ;ﬁﬁﬁ{ﬁ&

i 1low abortions to be performed ] be oos
Hospital voted soon after Roe V. Wade to a S e ey
at 2he hospital. Those present do not recall Judge Souter, a member of _uidelioes; New 1 bas 4

the board, commenting on the policy.

had
Souter discussing abortion at meet-
Mwhpavnlmﬁan;
*Over the course of time that I've
been bere, that issue never came be-
fore the board”:said Richard
| Warper, president of Concord
tal. “He and I never talked about it*
Mr Warner came to the hospital in

g
ir?is
i
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L LA
spokeswoman Beth Fensterwald.
One exception is Dartmouth
Hitchcock, where officials said
there i

“We feel very strongly that our
patients have all alternatives dis-
cussed with them the guidelines

say.

Dr. George A Little, chairman of
Dertmouth Hitchcock's department
of child and maternal health, said it
was possible that the facility would
refuse to perform an abortion for a
woman past 17 weeks who didn*t
have a medical reason.

Souter was an overseer for
the Dartmouth Medical School,
is affiliasted with the hospital.
Robert McCollum, who re-
as dean of the medical school
weeks ago but remains on
said the overseers had no role
hospital affairs.
said that during the twice-s-
_overseers’ meetings Judge

“never mentioned the
nor was the
during any meetings”
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F Brief on Privacy Rights in US, v, New Hampshire

One of the nominee's few significant discussions of privacy rights came in

the context of a brief he filed with the First Circuit Court of Appeals in U.S, v. New

Hampshire. (Other aspects of this brief are discussed in the Civil Rights section
of this Report.) In this case, the state was challenging the constitutionality of its
obligation to report demographic statistics fo the Equal Employment Opportunity
Commission (EEOC). Among the reasons Attorney General Souter advanced in

contesting the EEOC requirement was that state employees' privacy rights would
be violated by reporting their race. Mr. Souter's brief strongly asserted that the

Constitution includes a "comprchensive™ right to privacy. Appea! from Decision
of the United States District Court for the District of New Hampshire, Brief for
Appellant in US, v, New Hampshire, sypra, at 46. In panicular, Mr. Souter's brief
argued that:  "Though not expressly mentioned in ‘the Constitution, [privacy]
takes its existence from the penumbras of the Bill of Rights,” jd. at 4546, ¢iting
Griswold v, Connecticut, and "[w]hen a.fundamental right is implicated, such as
the right of privacy, government's infring;:mcnt of that right can be justified
only by a 'compelling state interest.'" ]Jd. at 49-50, ¢iting Roe v, Wade. The
nominee's own views concerning these important precedents are clearly

subjects for further inquiry by the Senate Judiciary Committee.
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Iuso/a‘r As Section 709(c) Purports To Authorize The Reg-

wlation, It Causes Violation Of Certain Constitutional
Principles.

By following the mandate derived from section 709 (c) , New
Hampshire violates the right of privacy of its employees. Con-
gress has no power to force such impermissible state action. Cf.
Townsend V. Swank, 404 U.S. 282 (1971); Shapiro v. Thomp-

son, 394 U.S. 618 (1969) .

The “right to be let alone” is “the most comprehensive of
rights and the right most valued by civilized men.” Olmstead v.
United States, 277 U.S. 438, 478 (1928) (Brandeis, J., dissent-
ing) - So “comprehensive” a right should include the right to
refuse to inform the government of one's racial/ethnic back-

und. Referring to the Fifth, Thirteenth, and Fourteenth
Amendments specifically and also to the Bill of Rights generally,
one could fairly tell the government — state or federal — that
the color of his or her skin is simply none of the government’s
business. And if the government would lack the power to compel
that information directly, from the individual concerned, it
should likewise lack the power to compel that information in-
directly, from the employer of such individual.

It is no answer to this argument to say that the reports here
required are merely in gross, that they do not identify any par-
ticular employee by race, and that they therefore invade no one’s
privacy. Saying this ignores what precedes the reports; it ignores
the offending acts — the visual surveys of individuals or the
making of certain post-employment records on individuals.
With similar voids in logic, the government could profess to
justify in-gross reports on the frequency with which persons have
psychiatric treatment or the frequency with which they have
sexual relations. Psychiatric and sexual in-gross reports, in and
of themselves, might not offend anyone’s privacy; but that simply
is not the point. What is the point is the personal prying that
would have to precede such reports — prying that could palpably
offend the privacy of each and every individual who was later l
to become a statistic within these reports. Whether directly, or
indirectly through agents, government cannot lightly intrude |
into anything which is a matter of individual privacy; and this

applies no less to racial and ethnic background than to psychi.
atric needs and sexual habits.

Liberty, under both the Fifth and Fourteenth Amendments,
is given a broad construction. Board of Regents v. Roth, 408
U.S. 564, 571 (1972). It denotes not only freedom from bodily
restraint but also the right “to enjoy those privileges long recog.
nized . . . as essential to the orderly pursuit of happiness by
free men."” Id. at 572. One of these privileges, we submit, stems
from the constitutional doctrine of limitation of powers: itisa
freedom from governmental obtrusions that are excessive in -
demand and attenuated in justification. More specifically, for
an employer!, it is a freedom from such offensive federal com.
mands as that to “eyeball,” record, arid report the skin color of
human beings; and, for an employee, it is a freedom from having
his or her own skin color “eyeballed,” recorded, and reported
for the state and federal governments.
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Rights of Gays and Lesbians

In Opinion of the Justices, 530 A.2d 21 (1987), the Supreme Court
rendered an advisory opinion on the constitutionality of state

legislation prohibiting gays from adopting children, becoming foster
parents, and running day care centers. The court relied heavily on
Bowers v. Hardwick, 106 S.Ct. 2841 (1986), which held that homosexuals

do not have a federal constitutional right of privacy. Judge Souter and
three other Justices accepted without any critical evaluation and
despite contrary evidence presented, the legislative assumptions that
“"the provision of a healthy environment [for children] should exclude
homosexuals...from participating in governmentally sanctioned programs
of adoption, foster care, and day care'" because "being a child in such
programs is difficult enough without the added social and psychological
complexities that a homosexual lifestyle could produce."

Applying the weakest scrutiny possible -- the rational basis test
—— the court advised that the ban on adoption and foster parenting was
constitutional. However, the court concluded that prohibiting gays from
running day care centers was constitutionally infirm, on the basis that
day care providers, unlike adoptive and foster parents, are not primary

role models.

In a stinging dissent, Justice Batchelder rejected the use of
sexuval orientation as a factor in evaluating potential adoptive or
foster parents. He writes, "[t]he State is never more humanitarian than
when it acts to protect the health of its children. The State is never
less humanitarian than when it denies public benefits to groups of
citizens because of ancient prejudices against that group."”

/72'A“,;«~ i/? Vég, ijls V¢c&g

[1-4] For purposes of federal equal protection analysis, homo-
sexuals do not constitute a suspect class, nor are they within the
ambét of the so-called “middle tier” level of heightened scrutiny, as
sexual preference is not a matter necessarily tied to gender, but
rather to inclination, whatever the source thereof. Nor is there a
fundamental right to engage in homosexual sodomy. See Bowers .
Hardwick. 106 S. Ct. 2841 (1986). There is, further, no such right to
adopt, to be a foster parent, or to be a child care agency operator, as
these relationships are legal creations governed by statute. There-
fore, since no suspect or quasi-suspect class or fundamental right is
involved, the proper test to apply in determining the bill’s constitu-
tionality for federal equal protection purposes is whether the legis-
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lation is “rationally related to a legitimate governmental purpose.”
Cleburne v. Cleburne Living Center, Inc., 473 U.S. 432, 446 (1985).

The purpose of the bill, as stated in House Resolution 32, is to
promote “the provision of a healthy environment{,] . . . role model(s]
... [and] positive nurturing” to children affected by State-approved
or -licensed activities and to eliminate the “social and psychological
complexities” which living in a homosexual environment could
produce in such children. In general, we accept the assertion that
the provision of appropriate role models is a legitimate government
purpose. The question, then.’is whether a blanket exclusion of homo-
sexuals from adoption, foster parentage, and child care agency
licensure is rationally related to the achievement of this purpose. It
is not our business to inquire into the wisdom or desirability of the
legislature's choice. Sedgewick v. City of Dover, 122 N.H. 193, 198,
444 A.2d 490, 492 (1982). It may, however, be preferable to deal
with the present issue as the State may now do, as one of a number
of relevant factors on a case-by-case basis. The question before us is
nonetheless the narrow one, whether the proposed choice may con-
stitutionally be made.

(5] It is our opinion that the exclusion of homosexuals, as nar-
rowly defined by your resolution, from foster parentage and adop-
tion can be found to be rationally related to the bill's purpose.
expressed in House Resolution 32. to provide appropriate role mod-
els for children, but we are unable to conclude that such an exclu-
sion vis-a-vis operators of all types of child care agencies is so
relawd‘ Th, A!....\-..—J-.;l..l_...n\.....‘ A * N i =

i’ “appli-
This is especially evic}i‘en b}ll seuslet c:fotuh‘fitﬁfrtr:n bs‘zhe
{” as the entity wnos : .

izrs‘e that the applicant would not be 2 human being at all, but
rather a corporation. fgr e
were a human being, he or she ;
the children for whom services were to be. pr(‘)w :
the applicant’s sexual preference .would be irrelevant.
Moreover, any analysis of ratxonal_b
the State’s especially great responsibi
adoption contexts to provide for the we
by placement decisions. In foster 2 %
: : :

by law has either the exclusive, or @
it); to choose what is best for the child. _In the day care
ever, parental responsibility for choice sup

obligations.

[6, 7] The question of whether the bill violatgs thg equaxel!rogec-
tion guarantee of the New Hampshire Constitution involves'a sim-
ilar inquiry. As under the Federal Constitution, no suspect class is

involved, nor is heightened scrutiny requiring applicati i
and substantial relation test, see z’ar.zm v. glaiax.ailgg ;If.;?.e ;;lsr
932, 424 A.2d 8?5. '831 (1980), appropriate. The proper test under'
the State Cons?:tutlon is, again, the rational relationship test. See
Estate of Cargill v. City of Rochester, 119 N.H. 661, 667, 406 A.2d
701. 70? (197_9). We have determined above that the proposed leéis-
!atlon is r.atlonally related to a legitimate governmental purpose -
insofar as it applies to adoption and foster care. ™

iti i licant

ample. In addition, even if the applica
e ht have little or no contact with
ded, in which case

asis must take into account
ility in the foster care and
\fare of the children affected
re and adoption cases. the Stat,e
ghly significant, responsibil-
context, how-
plements the State's
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[10] Therefore, the proposed bill does not unconstitutionally
deprive homosexulls as defined of due process of the laws under
either the State or Federal Constitution.

(11] The third question posed by the legislature is whether the
proposed bill would violate any substantive right to privacy under
either the State or Federal Constitution. We answer that it would
not. resting our determination upon the United States Supreme
Court's decision in Bowers . Hardwick. 106 S. Ct. 2841 (1986).
wherein the Court stated that the substantive due process line of
cases exemplified by Griswold v. Connecticut, 381 U.S. 479 (1963),
did not confer a fundamental right to engage in consensual homo-
sexual sodomy because “{njo connection between family, marriage.
or procreation on the one hand and homosexual activity on the other
has been demonstrated. . . . Moreover, any claim that these cases
nevertheless stand for the proposition that any kind of private sexual
conduct is constitutionally insulated from state proscription is
unsupportable.” Bowers, 106 S. Ct. at 2844. In-addition, we note that
no intrusion by the State in this context is possible unless and until
an individual invites it by voluntarily seeking to adopt or to be
licensed as a foster parent. Only then would the State pose questions
about the individual’s private life, as the agent responsible for pre-
serving and furthering the welfare of its children. See RSA 170-B:14
(Supp. 1986); RSA 170-E:4, I (Supp. 1986). We should add that this
opinion is not meant to suggest that the State might have a similar
authority to delve into the privacy of existing marital or custodial
relationships. The same result would hold true under the State
Constitution.
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In 1978, Attorney General Souter's office defended a declaration by then-

LA

Governor Meldrim Thomson exhorting all state residents to “"reverently observe
Good Friday,” including a plan to fly state flags at half mast on Good Friday in
order to "memorialize the death of Christ on the Cross on the first Good Friday."
Sce Complaint in Brown v, Thomson, No. 78-93 (D.N.H. filed March 20, 1978) at 2-3.
Both in the lower court and the Supreme Court, the Attorney General argued that
the plan was constitutional in part because it was an attempt to recognize Jesus as

an “historical” or "secular ﬁguic" -- an argument that could seriously threaten

church-state principles. Sece chly 10 Memoranda Filed by Petitioners in Brown,
supra, No. A-807 (U.S. filed March 24, 1978) at 4; Motion to Dismiss for Failure to
State a Claim in Brown, supra, No. 78-93 (D.N.H. filed March 22, 1978) at 2.

The district court rejected the Attorney General's arguments and issued an
injunction against the plan, finding that it "not only seeks to advance religion,
bu:t a particular religion” and "contains all the seeds of divisiveness that the
establishment provision [of the Constitution]) was designed to prevent." Brown,
supra, No. 78-93 (D.N.H. March 22, 1978); Washingion Post (March 25, 1978).
Although the court of appeals temporarily reversed the lower court's order on
procedural grounds, the Supreme Court reinstated the injunction against the
plan. Sce Brown, supra, No. A-807 (U.S. March 24, 1978); Brown, supra, Misc. No.
78-8028 (Ist Cir. March 23, 1978); Washingion Post (March 25, 1978).

After Judge Souter's nomination to the Supreme Cour, reports have
surfaced suggesting that he may bhave disagreed with Thomson's actions.
Thomson reporiedly stated that Mr. Souter "advised against” litigating the issue in
court, and several attorneys have stated that Mr. Souter did not agree with
Thomson's position. See Manchester Union Leader (July 25, 1990); School Law
News (August 2, 1990) at 3; Los Angeles Times (July 27, 1990). The attorney who
actually argued the case, however, has reported that Attorney General Souter
"directed the effonn” and that his "advice and counsel was imponant.” - Se¢e¢
Washington Times (July 26, 1990). To the extent that the nominee supported the
constitutionality of Thomson's conduct, his commitment to fundamental First
Amendment principles is called into question.
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Attorney General Souter supported the flag lowering, stating that
it was "a religiously neutral symbol of respect for an individual"
within the state's discretion. Lowering the flags, he claimed, had a
secular purpose in that it recognized Good Friday as an occasion to
commemorate the death of Jesus Christ. Failing to recognize the
religious significance attached to Jesus Christ and inherent in the
observance of Good Friday, Mr. Souter contended that the order did not
advance or inhibit religion:

"The lowering of the flag to commemorate the death of Christ
no more establishes a religious position on the part of the

State or promotes a
the death of Hubert
Democratic Party in

A federal judge issued a

religion than the lowering of a flag for
Humphrey promotes the cause of the
New Hampshire."

temporary restraining order, noting that

the governor's order contained "all the seeds of divisiveness that the
establishment provision was designed to prevent. It not only seeks to
advance religion, but a particular religion." The First Circuit Court
of Appeals reversed, but Justice William Brennan, as Justice for the
First Circuit, issued a temporary stay on the appeals court decision,
thus reinstating the district judge's order.

///uh*e""‘“’”“’\ Yis—psin Pro ik

WHEREAS, in fands where the Chrnistian neligion prevails
and among churches throughout our Land, Good Friday »gepn;/senu
a day of sofemn prayen and nededication, especially in Lnese
times when alf 0f us are more conscious of the everlasting
dobt we owe to our Creatlol; and

ciate the moral
WHEREAS, today, more than ever, we appre )
grandeur and Amength 0§ Christianily as the f;u,ewanlz %Amt
the forces of destructive idealogiesd, and it u_upngy x
uncompromising principles of human integnity. dig

decency that we shatl further ouwr better tom vmaw'é;

Gou.mnon 0§ the
NOW, THEREFORE, 1, MELDRIM THOMSON, JR., 4

State of New Hampshire, do he/gaby appeal o my fellow uﬁief
to neverently observe Good Friday, 4pu£ g8, 1977, partic : 1zh
between 12:00 Noon and 3:00 P.M., with due medifation in i w
on chapel and 1 especially solicit the cooperation o4 e,r;p oye/.u
in business and industrny by perumitiing their mpltzyeuu lze,:a/v.
ticipate in this meditation during dome part osb 128 pee
solemn howws. Flags glown at hal§-mast on our udlding zwcood
memonialize the death 0f Christ on the Cross on the fns

Friday.
i <a2AMA
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C. The Declaration at issue in this case and the

symbolic act of lowering flags pursuant thereto has a secular

purpose. While no one would -deny that Good Friday is a reli-
gious occasion and that Christ is a religious figure, the

Constitution does not prohibit all state involvement with reli-

gion. Zorach v. Clauson, 343 U.S. 306, 97 L.Ed. 9%f;£i951

The Declaration merely states that Good Friday, as a religious

occasion for Christians, is an appropriate occasion for medi-

tation or prayer and dedication to Christian principles. This

kind of purely voluntary recognition of Christian principles
has been recognized as havihg a secular purpose. See Gaines v.

Anderson, supra. Moreover, the issuance of declarations and

proclamations urging the observance of religious holidays and
principles espoused by religious organizations has been an
essentially neutral function in this state. See, for example,
the Defendant's proclamations concerning Thanksgiving, Christ-
mas, Hanukkah and Fast Day. (CoPies of said proclamations or
declarations are attached hereto as Exhibits B, C, D and Ei)
With respect to the lowering of the flag to commemorate the
death-of an individual, in this case Jesus Christ, the symbolic
action of lowering the flag on Good Friday is a symbolic

2 ae

recognition of the fact that Good Fridav ie an amn=n-s

occasion to commemorate the death of an individual who it is
3
submitted, although primarily a religious figure, may be re-

spected and revered for secular purposes as well.

| +:
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1 . My ey .
People who do not accept Christian theology, or
Selieve in the divinity of its founder, can hardly deny

c=e historical impact of the life and teachings of Jesus

on western civilization. It may well De possible to

cdevise an observance of this fact centered around the

ieath of Jesus which is sufficiencly devoid of endorse-

ment of Christianity or of any other religion so as not
o offendthe strictures of the First Amendment.
1 agree with plainciffs’ counsel, however, that

withdrawal of the Declaration at this point, would not

validate the loweriﬁg of flags on Good Friday. The

his - of the last two years' observances and the

issuan.e of the Delcaration yesterday cannot be so

easily erased.

Unless the Declaration is withdrawn and replaced

with another clearly placing the lowering of flags on R

public buildings to half-mast on Good Friday in a

secular context, such lowering of flags must also be

restrained.
Accordingly, I have issued the Temporary Restraining

Order filed herewith.

Wl e Dot

A,

/ﬁicedw District Judge
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on March 22, 1978, a temporary restrainihg order was
issued ordering defendant Thomson to rescind the de-
claration of March 21, 1978 and restraining defendant
lowering the flags on public buildings
ore that date defendant shall have issued

and publicly disseminated a declaration clearly put-

ting such action in a secular context, without offi-
cially endorsing the tenants of Christianity or any

other religion”. see Exhibit 2.

on March 23, 1978, the Court of Appeals for the First
circuit vacated the District Court Oorder. In the
posture of this case, the Court of Appeals for the
First Circuit correctly treated the Temporary Re-
straining Order as the equivalent of a preliminary
injunction within the meaning of 28 U.S.C. 1291.

on March 24, 1978, this Honorable Court stayed the
order of the Circuit Court of Appeals for the First
Circuit. The first sentence of that order stated:

" the application for stay of the judgment of the
United States court of Appeals for the First Circuit
(tisc. No. 78-8029) presented to Mr. Justice Brennan
and by him referred to the Court, is granted pending
the timely filing and disposition of a petition for

a writ of certiorari- in this Court". At the time the
order was issued, counsel for the petitioners was un-
certain as to whether timely filing of the petition
for a writ of certiorari meant that the petition,had
to be filed within ninety (90) days of March 24, 1978
or ninety (90) days from final Order of the United
States Court of Appeals for the First Circuit.

on March 24, 1978, a new declaration was issued by
defendant Thomson. It read as follows:

"WHEREAS, throughout our 1and Good Friday is

for many a day of solemn prayer and rededication,
especially in these times in which the moral
strength of our society is under test; and

"WHEREAS, Good Friday is an appropriate occasion

to commemorate the historical impact of Western
civilization on the l1ife and teachings of Jesus

Christ and the principles of human integrity.

cency which he espoused;

dignity and de
MSON, JR., Governor
do hereby appeal to

"NOW, THEREFORE ’
eration for those

of the state of New Hampshire,

itizens to show consid
i fe}low 2 rve with reverence GOOD FRIDAY,

i ici he co-
978, and I especially so}lc%t
1f eéployers in business 1n industry by
their employees who wish to do sotgoac-
icipate in meditation or gther appropria
p?zzt guring some part of this day. Flggs.flown
at 1 i {11 memorialize the

half-mast in our
Zgntributions of Christ to our society:; I also urge

iti i flags at half-
fellow citizens to fly ?helr own I
gggt and their lapel flags in a position of stress
"

on Good Friday.
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The attorney general's office, under David Souter, defended the
constitutionality of the statute. He argued that important government
interests were furthered by the establishment of an efficient motor
vehicle registration system and promotion of tourism and state pride.
The attorney general's office also argued that obscuring the motto bore
"no relationship to the freedom of expression of the [Maynards]" and did
not amount to symbolic speech worthy of First Amendment protection. Mr.
Souter did not believe that the message conveyed by obscuring the state
motto was sufficiently "particularized" to constitute symbolic speech.
He characterized Maynard's conduct as "pure vhimsy" without further
explanation.

In an opinion by Chief Justice Warren Burger for a seven-member
majority, the U.S. Supreme Court disagreed. While not passing on the
"symbolic speech" issue, the Court found that the state could not compel
an-individual to display an ideological message on his private property
for viewing by the public. The First Amendment, the Court h2ld,
protects the rights of individuals to refuse to foster an idea they find
morally objectionable. Contrary to Mr. Souter's views, the Court also
held that the state's interest was not sufficiently compelling to
justify required display of the state motto on their license plates.

The Burger Court, unlike Mr. Souter, clearly found that the state
interest in identifying passenger vehicles could have been achieved
through less drastic means that did not impinge so broadly on First
Amendment rights. Furthermore, the state's interest in promoting
tourism and state pride through display of the motto did not outweigh an
individual's right not to be forced to carry such messages.

More troubling than the fact that the Attomey General opposed the

Maynards' position was his apparent denigration of their sincerely held
religious and ideological beliefs. The brief submitted by the Attorney General to
the Supreme Court claimed that their conduct was “interpretable only as whimsy
or bizarre behavior" which fell "far shon of warranting First Amendment

protection.” See Brief for Appellants in Wooley v, Maynard, No. 75-1453 (U.S. filed
Aug. 4, 1976) at 6.

|
|

|
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g x% By -z;—Lebanon' District Court complaint dated Decemue:

/f\y// ¢ 7 A 28, 1974, Mr. Maynard was charged with a second violation
DreL of NTTRSA 262:27-¢ (supp ). (App. 19 and 20). He was found
2 guilty on January 31, 1975, was sentenced to pay a fine

350.00 and was sentenced to the Grafton County, New
Hampshire, House of Correction for six months, which 10

pended. Mr. Maynard again did not &P~

risonment was sus
. District Court=

peal the conviction. He advised the Lebanon L t

that he would refuse to pay the fines, now totaling $75.00, as,
a matter of conscience and not due to any inability to b.';
The Lebanon District Court then ordered Mr. Mayn e
committed to the House of Correction for fifteen day5-7 y
served his sentence and was released on February 15,19 55

-

y ceem g eeames wa wrmes oo . «agnts. To re-
quire a person who registers a motor vehicle in New Hamp-
shire and who utilizes this State’s highways to attach to his
motor vehicle license plates bearing the State Motto consti-
tutes no required affirmation of belief on the part of that
person. State vs. Hoskin, 112 N.H. 332 (1972). The acts of the
Appellees in physically removing and obscuring the State
Motto on their license plates do not constitute symbolic
speech. A careful analysis of the circumstances of this case
satisfies the standards for justified governmental regulation
set forth in United States vs. O’'Brien, 391 U.S. 367 (1968).
Neither by their conduct nor by a combination of their con-
duct and surrounding circumstances did the Appellees con-
vey any particularized message likely to be understood.
Their acts, without explanation, are interpretable only as
whimsy or bizarre behavior. Any communication peculiar to
their acts falls far short of warranting First Amendment
protection. )

e )

The First Amendment contentions of the Appellees are,
first, that the State Motto on their license plates constitutes
a required affirmation or belief and, second, that their acts of
obscuring the State Motto constitute protected symbolic
speech. In State vs. Hoskin, supra, the New Hampshire
Supreme Court dismissed the first argument, saying:

“The defendants’ membership in a class of persons re-
quired to display plates bearing the State motto carries
no implication and is subject to no requirement that
they endorse that motto or profess to adopt it as matter
| of belief. . . .[we] think that viewers do not regard the
uniform words or devices upon registration plates as the
craftsmanship of the registrants. They are known to be
officially designed and required by the State of origin.
! The hard fact that a registrant must display the plates
; which the State furnished to him if he would operate his
motor vehicle is common knowledge.” (Ibid, at 336-

337).

-
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holding is also assailable by analogy to the legal require-
ment (31 U.S.C. §324-a) that our National Motto, “In God We
Trust”, appear on all our coins and currency. This require-
ment ensures even greater dissemination of “the message”
since currency is personally passed by hand. Nevertheless, it
is a federal felony to alter, deface, mutilate, or impair any
coins or any evidence of national bank obligations. 18 U.S.C.
§8331 and 333.! To deface a coin or federal bank note by
obscuring the National Motto clearly tends to defeat the
establishment of a uniform national monetary system — g
governmental interest which is unrelated to the suppression
of free expression. Likewise, to deface a license plate by
obscuring the State Motto clearly tends to defeat the estab-
lishment of a duly authorized uniform State motor vehicle
registration system. For this reason, the second significant
case of symbolic speech decided by this Court, Spence vs.

Washington, 418 U.S. 405 (1974), is inapposite for while the

defacement of a flag was found not to impair significantly

any interest of the State of Washington in preserving the

integrity of a privately-owned flag, in the instant case the
significant interest of the State of New Hampshire in a

uniform system of motor vehicle identification was directly
impaired by the acts of the Appellees in defacing State-
issued license plates.
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. WOOLEY v, MAYNARD 430 U.S. 705, 97 S.C
2 » ( ’ MAYN, ; rS ; S.Ct. 1428, 5,
tl;l.:fi.&it?a? (L9.711)4, per B]L RGER, C. J., helq that requiring appellee to display
10tto on his license blates violated hjg first o g i “refraj
i iy St amendment right to refrain
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“[T]lhe freedom of thought protect
both the right to speak freely and the right to refrain from Speaking at al)
Barnette. The right to <peak and the right to refrain from speaking are co.mple-
mentary components of the "broader concept of ‘individual freedom of mind.’

I hlS is ”IUSt) ated b vl .‘IZ‘H m l‘ H(')'(Ild j ?lbllish 1’719 CO 2 ory 1 (o]
B .U 1 ;4 ;
‘. Ty 4 . l L} (4] l ( 9 ) Sec. )

ol Id unconstitutional a Florida statyte placing an affirma-
Ve duty upon newspapers to publish the replies of politi i

pon S cal cand ;
they had criticized. g bt

“ % * * C

Barnette] involve

ed by the First Amendment [includes)
Sce

ompelling the affirmative act of a flag salute [the situatjon in
d a more serioug infringement upon personal libertieg than the

passive act of carrying the state motto on a license plate, but the difference is es-

sentially one of degree. Here, as in Barnette, we are faced with a state measure

which forces an individual as part of his daily life—indeed constantly while his
| automobile is in public.view—to be an instrument for fostering public adherence

to an ideological point of view he finds unacceptable. In doing so, the State ‘in-
| vades the sphere of intellect and spirit which it is the purpose of the First
Amendment [to] reserve from all official control.’ Barnette.

“New Hampshire's statute in effect requires that appellees use their private
property as a ‘mobile billboard’ for the State’s ideological message—or suffer a
penalty, as Maynard already has. [The] fact that most individuals agree with
the thrust of [the] motto is not the test; most Americans also find the flag sa-
lute acceptable, The First Amendment protects the right of individuals to hold a
point of view different from the majority and to refuse to foster, in the way
New Hampshire commands, an idea they find morally objectionable.” (
. The Court next considered whether “the State’s countervailing interest’” was
! “sufficiently compelling” to justify appellees to display the motto on their license

plates. The two interests claimed by the state were (1) facilitating the identifi-
cation of state license plates from those of similar colors of other states and (2)
promoting “appreciation of history, state pride, (and] individualism.” As to (1),
! the record revealed that these state license plates were readily distinguishable
from others without reference to the state motto and, in any event, the state’s
purpose could be achieved by “less drastic means,” i. e, by alternative methods
less restrictive of first amendment freedoms. (See generally Sec. 3 infra.) As
to (2), where the State’s interest is to communicate an “official view” as to his-
tory and state pride or to disseminate any other “ideology,” “such interest cannot

1 outweigh an individual's First Amendment right to avoid becoming the courier
i for such message.”

REHNQUIST, J., joined by Blackmun, J., dissented, not only agreeing with
what he called “the Court's implicit recognition that there is no protected ‘sym-
bolic speech’ in this case,” but maintaining that “that conclusion goes far to un-
dermine the Court’s ultimate holding that there is an element of protected ex-
. .bression here. The State has not forced appellees to ‘say’ anything; and it has
' not forced them to communicate ideas with nonverbal actions reasonably likened
: to ‘speech,’ such as wearing a lapel button promoting a political candidate or way-
! ing a flag as a symbolic gesture.® The State has simply required that all non-
| commercial automobiles bear license tags with the state motto. [Appellees] have
not been forced to affirm or reject that motto; they are simply required by the
State [to] carry a state auto license tag for identification and registration pur-
poses. [The] issue, unconfronted by the Court, is whether appellees, in display-
ing, as they are required to do, state license tags, the format of which is known

to all as having been prescribed by the State, would be considered to be advocat- ( '
ing political or ideological views.
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Suppont for state school prayer law

Perhaps even more troubling was the nominee's conduct concerning a
New Hampshire school prayer statute. A state law explicitly permitted local
school districts to "authorize the recitation of the traditional Lord's Prayer” in
clementary schools, directing that participating students be “"reminded” that
“"this Lord's Prayer is the prayer our pilgrim fathers recited when they came to
this country.” N.H. RSA 194:15-a. In a suit filed against a school district that
sought to implement the law, a federal court ruled that the law was "patently and
obviously unconstitutional.” Jacques v, Shaw, No. 76-26 (D.N.H. Feb. 6, 1976) at 1.

The state was not a party to the lawsuit challenging the law, and Attormey
General Souter properly made clear that the state would not defend independent
school districts challenged fdr-‘sccking to implement it. But even before any suit
was filed, Attorney General Souter stated that his office would "do everything we
can to uphold the law." Concord Monitor (Jan. 28, 1976). He also reportedly
offered to file an amicys curiae brief in support of the law in the Shaw case, even
though the state was not a party and could have avoided paricipating in the case
altogether. See Manchester Union Leader (Feb. 7, 1976) at 1. This incident raises
serious concerns about the nominee's views on this "patently and obviously

unconstitutional” law and why he volumccrcd/tg/s'gppon it when no state agency

was sued and he was not rccjuircd 1o do so. ) LOcal SChOOl Boards

I'

~— 1 May Fight Prayer
Lo Mo BA e A
7z¢7% Suits Alone: Souter

S

By THE ASSOCIATED PRESS

Local school boards may
fave to fight anti-school prayer
sults without the help of the
New Hampshire atlorney
general's office, says Atty. Gen.
David H. Souter.

Souter said Tuesday his de-
pariment would become In-
volved only If a suit Is filed
challenging the con-
stitutionality of the seven-
month-old state law which al-
Jows the Lord's Prayer to be re-
cited In classrooms.

*'Ln that case our concern is o
do everything we can to uphold

Last month, Gov. Thomson
sald his office, through Its legal
counsel, “‘will be prepared to
defend any . .. challenges, and |
expect that the attorney gen-
eral's office will be prepared to
assisl."”

But Souter said Tuesday, I
don't know what's on his
(Thomson's) mind. I've told
him it's not within our jurisdic-
tion.

““We'll not assist by being

‘counsel for Indcpendent dis-

tricts, which under law we have
no business doing."

“TieTaw " Soulersald—— —— Souter—has- advised - school

The N.H. Civil Libertles

~sull - lo-slop- recitation ol the
prayer Iin Rochester schools.

[room prayer.

boards to consult with local at-
ys-before—aliowing-class--

Meanwhile, a spokesman for

Soufer said If that suit chal- Democratic presidential candi-
lenges the action of the school date Fred Harris said Harris
board for allowing prayer in the does not support the prayer law

* classrooms. It is not within his “because Il apparently violates
3 - —Supreme.

“If one school district acled disallowing school prayer.’

unconstitutionally that does not  "'Our Interpretation (of the
mean the statute is state law) ig that it's not a plan
unconstitutional,” he said, add- that allows the student to medi-
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= Souter Raps Ethric: Preferment

R

- Souter as llﬂmuun dscrim-

UL Lol fsphs

Even more troubling and revealing, the nominee personally expressed

views consistent with the state's civil rights positions

in several of his own
speeches, as discussed

in the Judicial Philosophy section of this report.
1976 speech, delivered during the EEQOC appeal,

federal affirmative action programs as

In a May,
Attorney General Souter attacked
"affirmative discrimination,” stating that
they focus improperly on statistics and illustrate that

"[t]Jhere are some things
Our government cannot do."

Manchester Union Leader (May 31, 1976). -

|

~m Speech atNEAI Commencement " 2 ik y

-~O -

A — - -

lyunrnwn ) s ,“‘,.. i

NASHUA " Federal (uidc-
Hpes giving peeference to

GRirr e P gl e, A e bomsbi. B/ 31LFE

terday by N.H. Auy. Gen. Davd

lnsuce.”
~He was the kcynou speaker
o ¢ I annual commence-
ment exercises of New England
Aeronautich] Insitine and Das-
il Webser Collegs m, &
Swanislaus Hall, & which de
E'"h:':.a conferred :l L]

che ass0ciate
canddzies by Pres. Wikl P,
gn.-m-r Jr.

Sower, & Rbodes scholar, said
“sffirmative discrimination” is
8 policy whereby a permn
achieves ehgbllity for’ some
service stnctly by virtue of his
ethnic background. Re poioued
to federal gudelines which
require an employer o give

" preference 1o a partcular eth-

nic or racal group umdl a
cer.ain percenuage requiremest
13 fulfilled.

Souter denounced that type of
policy, and said it does pot belp
those who need it. sayng

overnment “should not be
nvolved m this" HRe sad
proucual of avil liberues over
the ‘years Dbas been accom-
pm: by applyng e prisg-




intrusion in a 1978 spe
constitutional authority
chiidren,
benefit

:\Qj‘w”? avoid a
~dropped from our co

record of his speeches other than news T1€po

spee

ch at all in his questionnaire response.

further in criticizing alleged federal government

The nominee wenl
¢ federal govemment had no

ech. He claimed that th

he ecducation of handicapped
ced limit, and providing unemployment

He re;;oncdly urged that the United States
that this notion had

in matters such as t

the S35 mile-per-hour SP

s for state and local workers.
"sirong central govcmmcm" and lamented the fact

nsciousness.” Q_Q_rl;_m_M_Q.m_\ﬂ (Dec. 29, 1983).

Mr. Souter has stated that he has no text Or other
rts, and did not mention his 1978
Sece Souter qucstionnaire at 12-14.

| | Eprers,
puring my tenure as Attorney General, I gave a limited
number of speeches pefore various groups in New Hampshire on
legal and public policy topics. I have no copies of the
texts of such speeches. It is not my practice to speak from
a prepared text. I do not ordinarily keep any note cards or
outlines that I might use for speeches and have not been
able to locate any such note cards or outlines. The
following summarizes my recollection concerning the speeches
and lectures of which I am aware. In addition, while
serving on the Superior Court and on the Supreme Court, I
gave three lectures in connection with a continuing legal
education program sponsored by the New Hampshire State Bar
Association described in my response to Question I-18 below.

1. I gave several speeches in opposition to a legisla-
tive proposal to legalize casino gambling in New
Hampshire. The speeches addressed only the legal and,
in particular, law enforcement consequences of the
proposal. The speeches were given between November
1976 and April 1977. I recall that two of the groups I
addressed were the Franklin Rotary Club and the
Lancaster Chamber of Commerce.

2. On February 22, 1979 I appeared before a citizens’
group, the concord Health Area Survey, and on January
7, 1980, I appeared before the Office of Health
Planning and Development. I made both appearances in
my capacity as president of Concord Hospital. I have
no written record of any statement I may have made in
connection with either appearance, but in each instance
I spoke in favor of the hospital’s construction and

renovation plans.

3. I appeared on at lease one occasion before the
Concord City Zoning Board of Adjustment to comment on a
zoning proposal affecting Concord Hospital. .

4. During the 1970’s and 1980’s, I appeared
approximately a half dozen times before the Weare, New
Hampshire town meeting to report on the value of unpaid
medical services rendered to residents of Weare by

<

i

|
|
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'Concord Hospital. It wa
other towns surrounding

appropriation to Concord

S the practice o

f Weare ang
Concord to make

an

Hospital to help defra th
expenses., % Bitgee
S eITn zay 1976, I gave the comnencement address at
graduation exercises of the Daniel w

' ebster College ang
‘ew England Aeronautical Institute. I anm sending to
the Committee under separat cover news clips concern-
ing that address. (3,4;444 Lois '

'.'//.A-',’L\L o (.-'_/-44\

government. I am sending under Separate cover news
clips concerning that address,
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Mr. Souter used the same reasoning when, as attorney general, his
office defended New Hampshire's refusal to report the racial composition
of the state's workforce, as required by federal fair employment laws.
In the state's brief before the U.S. Supreme Court, Mr. Souter
challenged the constitutionality of the reporting requirement, calling
it "superfluous" and "abusive." He claimed that the requirement
"proceeds. from the cynical assumption that the fairest employer cannot
be trusted any more than the most biased. And, it ends in treating
every employer as if he were a suspected bigot and lawbreaker." He
stated the regulation was non-essential to the aimg of Title VII and a
{ntrusive and unnecessary exercise of governmental power.

Mr. Souter contended that requiring state employers to make racial
and ethnic classifications was jtself an illegal state action in
violation of the equal protection clause. Such requirements were to be
tolerated no more than racial quotas, which were impermissible in his
view. Mr. Souter further argued that the reporting requirements would
cause employers to think in terms of color, rather than merit, and

thereby result in employers acting in terms of color. He assumed this
result, even though the reporting was to be done on an aggregate, not an

{ndividual, basis. The Supreme Court rejected his arguments.

as Attomey General, Mr. Souter was involved in another

y New Hampshire to an important federal civil rights rule. A long-

challenge b
n requires

standing Equal Employment Opportunity Commission regulatio
employers with more than 100 employees, including state and local governments,
to submit forms containing racial breakdowns of their workforces. Sece 29 CF.R.
Pan 1602. As current EEOC chair Evan Kemp bas explained, these statistics are

pecessary” for civil rights investigation and enforcement and to help measure
progress toward achieving fair employment goals. Washington Post (Aug. 1,

1990) at A4.

Alone among the 50 states, however, New Hampshire refused to comply
The federal government filed suit and, before the

with the EEOC regulation.
a federal district court ruled against the state

pominee became Attorney General,
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in 1975, United States v, New Hampshirg, No. 75-197 (D.N.H. Dec. 22, 1975). In

1976. Attorney General Souter pursued vigorous appeals of the court ruling.

In a brief filed by Attomey General Souter and one of his assistants, the
nominee argued that the EEOC rule was not authorized by federal law and was
actually unconstitutional.  The brief claimed that the required statistics had
"nothing to do with unlawful employment practices”, would lead to impermissible
job quotas, could not be constitutionally collected by the federal government, and
would somehow actually promote discrimination. Sce Brief for Appellant in
United States v. New Hampshire, No. 76-1018 (1st Cir. filed Feb. 20, 1976) at 9, 14-

15, 38.

The Count of Appeals flatly rejected the Attomey General's claims, finding
that the required statistics were "often highly useful" in investigating and
proving discrimination, that claims of "purely hypothetical misuse of data" could
not justify prohibiting its collection, and that the regulation was clcarly
constitutional. United States v, New Hampshire, 539 F.2d 277, 280 (1st Cir. 1976).
In fact, the court noted that a number of the Attorney General's objections were
not even “deserving of discussion.” ]d. at 282 n.8.

Neventheless, the nominee aitcmptcd to pursue the case even further. In a
petition for review to the Supreme Court, the Attorney General argued again that
the rule was improper. He claimed that it was discriminatory because it required
employers to be "color-conscious™ in collecting statistics, despite the rule's clear
purpose and effect to combat discrimination. Se¢e¢ Petition for Writ of Certiorarj
in New Hampshire v, United States, No. 76453 (U.S. filed Sept. 28, 1976) at 7. He
asseried that the rule was "abusive” and "contrary to constitutional principles
limiting federal power." ]Id. Then-Solicitor General Robert Bork opposed
Attorney General Souter's petition for review, pointing out that "under well-
established principles” it had no merit.  Memorandum for the United States in

Opposition in New Hampshire v, United States, supra (U.S. filed November, 1976)

at 1. The Coun denied Mr. Souter's petition.

Although the nominee did not personally argue the EEOC case, the
available evidence indicates his approval of the briefs and arguments filed. Only
the names of Attorney General Souter and one assistant attorney general appear

1

(\
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on both the appellate and Supreme Count briefs.

That assistant ha
. s
the nominee was reported that

“supportive of and involved in the effon.” Legal Times (Aug. 27
0 - '
1950) at 10. Indeed, former Gov. Thomson has recently stated that "l know [Mr

Scuter] did not discourage me" from -pursuing the EEOC case 1o the Supreme Coun

Washingion Post (August 1, 1990) at A4.

This is panicularly disturbing in light of the evidence that the state's

pcsiions were, t0 use the nominee's term, “clearly wrong."  As former EEQC chai
: ir

EEOC case was a "fatuous

y against giving equal

Clifford Alexander has explained, the state's claim in the

argument raised by people who are fundamentall
employment opportunity.” 4.

o [ Crnst Cpn (ke oyl

. ,. s+he information which the regulations require a
state to furnish on the EEO4 form is essentially raw statistical
data which, properly interpreted, can provide an intelligent
hasis for determining whether the state may be guilty of an
unlawful employment practice within the purview of Title VII.
See 42 US.C. § § 2000e-2 and 3.* Information like that which
the EEO4 form seeks to accumulate is often highly useful when
an agency or court attempts to make the often difficult inference
that illegal discrimination is or is not present in a particular
factual context. * * 777 77 B

The constitutional basis of § 709 (c) — at least insofar as state
and local governments are concerned — is the fifth section of the

fourteenth amendment:

“The Congress shall have power to enforce, by appropriate
legislation, the provisions of this article.”

The Supreme Court has consistently held this section to mean
that “Congress is authorized to enforce the prohibitions [of the
fourteenth amendment] by appropriate legislation.” Ex Parte
Virginia, 100 U.S. 339, 345 (1880) (emphasis in orinal [sic]). See
also Katzenbach v. Morgan, 384 U.S. 641, 648-51 (1966). It is
clear that when, by the Equal Employment Opportunity Act of
1972, Congress extended the coverage of Title VII to state and
local government employees, that was an exercise of the power
granted Congress by the fifth section of the fourteenth amend-

ment. "
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T'he House Report on the 1979 act explicitly states:

tly affect the daily inter-

The clear intention of the
Thirteenth and Fourteenth
rms of discrimination,

actions of this Nation's citizens.
Constitution embodied in the
Amendments, is to prohibit all fo

“Legislation to implement this aspect of the Fourteenth
Amendment is long overdue, and the committee believes that
N appropriate remedy has been fashioned in the bj]l. Inclu-
sion of state and local employees among those enjoying the
protection of Title VII provides an alternate administrative
remedy to the existing prohibition against discrimination

crpetuated ‘under color of st te law’ as embodied in the
REIESasg, unger golor o Vst

government employees in 1972, it was simply enforcing the
guarantee of ““the equal protection of the laws" accorded by the
first section of the fourteenth amendment. See Fitzpatrick v.
Bitzer, supra at 5123. And, as the challenged record keeping and
reporting provision, § 709 (c), is a reasonable and proper means
of assuring equality in employment, see Part I Supra, it too

would be authorized by the fifth section of the fourteenth
amendment,.

\ ~d). In our |
view, when Congress extended these assurances to state and local

27799999999 Q900000 RARAAAARR R R e e e aa
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New Hampshire did file a report on the EEOC forms; but rather

irgedid not seek an exemption, under 29 C.FR. .

ling such reports. BUt‘“belitvingaL‘n.u.fcthnkt;

sroup dentifications 1o he.unlawful and unconstitutionat”ic »

Febassed, i makerrecord 3 FERSTESTCRTART A TORSToT o, |

MW“H“‘W (A. 8.) For 1973, however, -
a

than use the ethnic designations there provided, it used the word -

“American” to designate the ethnic category of all its employees.
(A. 8, 74.) The EEOC found this report unacceptable and re-
turned it; New Hampshire did not file any further report for
that year. (A. 8, 74.) For 1974 and 1975, New Hampshire filed

no report at all. All other states — except Hawaii, which has been

subject to different requirements — filed acceptable reports for
1978 and 1974 (A. 8, 74.); the record contains no information
on 1975 filings.

O Z¥ Septem ew Hampshire Governor Thomson
ollows to an official of t :

If YSUWanY a breakdow erican employees, then 2
g out by the simple met or letting

It has, however, complied with the order of the district court,

affirmed at the court of appeals, regarding identifications for those
years.

9

i uinees=thes OTTITO Ot NETWEZ, WE™Would Be=very
happy-4e-baveyou.come-e A.
m.?"

And on at least three other occasions similar views were ex-
_ressed to federal officials by either the Governor or the State's
';cmnncl Director. (A.15,19,21) Th-"* * ~ o

The requirement for ‘“race/ethnic group identifications”
binds eac:lqand every employer — as well as each and every labor
organization — that is subject to Title VII and 29 C.F.R. Pan
16023 That kind of nondiscrimination, however, is not a virtue

but a vice. It proceeds from the cynical assumption that the

fairest employer cannot be trusted any more than the most
biased. And it ends in treating every employer as if he were a
suspected bigot and lawbreaker.

New Hampshire is one of a handful of states whose policies
historically have been free of racial discrimination. See Keyes.
School District No. 1,413 U.S. 189, 228 n. 12 (1973) (Pow.ell, ]
concurring in part and dissenting in pflrt) . The reco.rd in the
present case, moreover, does not even hint th.at such .dnscpm-ma:
tion has ever been practiced by New Hax.npshlre. Racial discrimi-
nation, therefore, is not the cause of t.hxs.controvcny, althoug!:.
unhappily, it is the context. The cause is federal bureaucratic

abuse.



have sanctioned the use
understands also that racia
with pattern-and-practice pro
regulation in question is not nee
statistics. In any pro wi

could easily get such statistics —
gatory
709 (a) , 710, and 705 (g) (2) -

The regulation is, in short, a means turned against Title VI,
end. For the natural consequence of thinking, or being forced 4
think, in terms of color is to act in terms of color. And once such
action begins — however subtle its form or benign its objective
— it becomes a practice which, in tending to benefit one indivig.
ual because of his color, tends to deprive another because of hj
color. Such a “racially differential impact” — even apart frop
any discriminatory purpose — runs afoul of section 708 (a).
Washington v. Davis, 44 L.\W. 4789, 4792 (U .S.S.C. 1976) . More.
over, the classification leading to that result is itself contrary
section 703 (a)(2). Title VII sweeps wide: it “tolerates no
racial discrimination, subtle or otherwise.” McDonnell Douglas
Co. v. Green, 411 U.S. 792, 801 (1973) (emphasis added); see
also McDonald v. Santa Fe Transportation Co., 44 L.W. 5067
(U.S.S.C. 1976) .

The regulation is also inconsistent with section 703 (j). See
p- 28 hereof. That section is an expression of Congressional
disfavor with quotas. ™"~

e is acutely aware of the legion of cases that
of racial statistics." New l:Iampsh.u'c
1 statistics could be used in dealing
blems under section 707. But the
ded for the acquisition of such
blem with a particular employer, Ehc.EEO(.Z
merely by invoking its invest-
wers under the statute. See sections 707 (¢), 706,

New Hampshir

B. Insofar As Section 709(c) Purports To Authorize The Regu.
lation, It Is Without Constitutional Basis. ¥

Citing Fitzpatrick v. Bitzer, 44 L.W. 5120 (U.S.S.C. 1976), .
the First Circuit held that section 5 of the Fourteenth Amend. .
ment is the constitutional basis for the requirement that state
employers make “race/ethnic group identifications.” It reasoned
that the requirement is an appropriate means to the end of
equal protection of the laws, guaranteed by section 1 of the
Fourteenth Amendment. In fact, however, the requirement is .

‘quite to the contrary. See Katzenbach v. Morgan, 384 U.S. 641,
650 (1966) .

PR ey TN

This, again, is not merely a matter where a particular allega-
tion or determination is made that a particular employer has
committed acts of discrimination; and where, because of such
allegation or determination, that employer is told he must make
certain kinds of “race/ethnic group identifications’ for a certain
period. In such a case, the identifications might be used in in-
vestigating the alleged injury or, if injury is found, in providing
the needed relief. The present case is different. It concerns, not
exceptions to the rule, but the rule itself. We are told in effect
that, as a matter of universal policy of indefinite duration,
all employers are to become, and remain, color<onscious, in
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order to become, and remain, color-blind. This is government
by non sequitur. Such illogic at the top evidences two things: 1)
parens patriae does not always know best; and (2) doublethink
has come at least eight years earlier than George Orwell ex-

l)CClCd.

“Our Constitution is color-blind . . . ."” Plessy v. Ferguson,
163 U.S. 537, 559 (1896) (Harlan, J., dissenting) . Except when
tests of the strictest scrutiny are met, “it does not . . . permit

any public authority to know the race of those entitled to be
protected in the enjoyment of [civil] rights.” Id. at 554 (Harlan,
].. dissenting) .

Because the core of the Fourteenth Amendment is the prevention
of meaningful and unjustified official distinctions based on race,
Slaughter House Cases, 16 Wall 36 (1878); Strauder v. West Vir-
ginia, 100 U.S. 308, 307-308 (1880); Ex parte Virginia, 100 U.S.
339, 34445 (1880); McLaughlin v. Florida, 379 U.S. 184, 192
(1964) ; Loving v. Virginia, 388 U.S. 1 (1967), radal classifications
are “constitutionally suspect,” Bolling v. Sharpe, 347 US. 497,
499 (1954), and subject to the “most rigid scrutiny,” Korematsu
v. United States, 323 U.S. 214, 216 (1944). They “bear a far
heavier burden of justification” than other classifications, Mec-
Laughlin v. Florida, 379 U.S. 184 (1964). [Hunter v. Erickson,
393 8.5, 385, 391.02 (1969).)

® 6 6 @ 6 6 6 6 6 G 0 6 0 6,

Section 709 (c) makes a mockery of these principles: its require-
ment that every state employer regularly make “race/ethnic
group identifications™ causes “state action” that contravenes the
equal protection clause. See, e.g., Evans v. Newton, 382 U.S. 296
(1965) , and Shelley v. Kramer, 334 U.S. 1 (1948). Congress has
absolutely no power to authorize such action. Townsend v.
Swank, 404 U.S. 282 (1971); Shapiro v. Thompson, 394 U.S.
618 (1969).

Just as the requirement for *“race/ethnic group identifica-
tions” has no_constitutional warrant under the Fourteenth
Amendment, so too it has no constitutional warrant under the
interstate commerce clause or “elastic” clause of Article I sec-
tion 8. See Fitzpatrick v. Bitzer, supra at 5122 n. 9, NB con-
curring opinions of Brennan, J., and Stevens, J.: see also, Mec-
Culloch v. Maryland, 17 U S. 316, 421 (1819).
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-~ II.
sTopIoN. 708 (e) IS UNCONSTITUTIONAL 3ZCAUSE:

A. It Is An Invalid Exercise 0f Congress's
power To Regulate Interstate Comrmerce
Urncder Article I §8; And It Is Neicher
Necessary Nor Proper Ior Congress's
Regulation Of jnterstate Commerce Under
Article I §8. S/

99999999999¢"

Lo

1 U.S. 1 (1937) is the

NT,RB v. Jones & beauchlin Steel, 30

watershed decision for a broad construction of the interstate corinerce

o e o

olause. That case upneld a federal labor relations act which nroviced

oollactive bargaining in 211 industries “affecting commerce”; it

i,

'3

(o)

9999999

gave rise to the so-called affectation doctrine. Since then, the

T

erce clause and the gloss of Jones & Laughlin have Deen

interstate comm

r-increasing federal regulation. Cases illustrat-

See, e.g., United States v. Darbv Lurber,

invoked to justify eve

s

ing that effect are myriad.

312 U.S. 100 (194l1) (regulating the production of goods later shipped

g i

wickard v. Filburn, 317 U.S. 111 (1942)

into interstate commerce);

(regulating farm production intended solely for consumption at the

Maryland v. Wirtz, 392 U.S. 183 (1968) (regulating

v
|

producing farm) ;
Per2z v. United Staxes, 402 U.S. 1lub

state-owned facilities); and

)t
J"l

2
(b) by virtue of the oqual protection cla
ommorce clause, and +hat (2) thereior2 the 3
ate commerce clausc were irrelevant. -That
arTument misscs n@ point: the noint is not the constitutienal
1(b) as it applies to states; the point

1 underpinning of section 709(c) as it applies ;

rgued Lelow that (1) staces were m2de "employers
2
<

to all "employers.”
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‘rerulating criminal transactions that occur solely within on
71) ( o

ste). Yore material to the case at bar, though, is that the inters

state ccmmerce clause and the arffectation doctrire nave been used to

\ sat a9  — - < e L0l A Y -
AT TACIl. QISCTInInETicn. See, 2.9., fzent of Atlarta e 2

4444444

v. Uaitée Staves, 379 . L.S. 242 (1868), and Katzznbzch v. M

U.S. 294 (L364).

New Hampshire entertains no illusion that Jones & Lau~:lin

ard its progeny cen be overturned. Nor would it even wish that resuls,

Wnat New Hampshire seeks here is notning so extreme; it seeks merely

([

-

2 decision givirnz eSf2ct o the othzr nalf ¢f Jones & Laughlin, the

ralf which recognizes that the interstate commnerce clause, however

broad, still has limits.

The Court in Jones & Lzuchlin expressed fear of a completely

centralized goverrment, one whose actions contravened the idea of a
government with limited powers. New Hampshire submits that section
709(c), insofar as it authorizes the regulation in question, is
evidence of unchecked centralized government. If the interstate
commerce clause can justify "race/ethnic group identification" reports e
anrually, then why could it not Justify such reports monthly, or

weekly, or daily? And if +he interstate commerce clause can Jjustify
"race/ethnic group identification" reports in an ehployment setting, then
why could it not justify such reports in other settings? For exarple,

each citizen has a constiturional right to travel (Griffin v. Brockerrid~s




g. S8 (;971)): fhe intersvate highway system is part of inter- ’

3 . o . - 2
and,no on2 woula @rgue taax tae

ederal govoramens

Hly

A -

let states intimidate mcmbers of minorities Ivom enioying thelr
~ish% te travel on interstace nighwoys., Yar, cdoustlass such intimiciticn

-

ady

[#]

could occur, 2.g., <hrough pclice harassment. To ascectain,
whether such intimidation might be occurring, could not the inter-
state commerce clause justify a federal requirement that cach state
make "rzce/ethnic group identifications" of those using interstate
hichways within the state? Visual surveys could occur at exits and
frcm overpasses. Refined surveys could maxe use of binoculars and .
siow-motion camaras. <Zach passenggr in a vehicle could be identified
according to the "minority group to which he or she appears to telong,
icentifies with, or is regarcad in the community as belonging." The
same categories set out in the regulation in question could be applied
+0 these surveys. Of course, though, the same kinds of questions that
are set out on pages 13-21 hereof could also te @ppliad to these sur-
veys; e.z., how would ore identify a driver whosa one parent was
"American Indian" and whose other parent was "Other" (e.g., Aleut)?

or a passenger whose one parent was "white" (e.g., Pakistani) and whose
other parent was "Gther" (e.g., Thai)?

At some point, obviously, the federal govermment can extend
the interstate commerce clause beyond reason and into the absurd.
And New Hampshire submits that that poimt “Zas been reached in This
case. The distinction betwsan reasonzble regulation and absurd

S 3] S - P S
ation 0% the intarstate

regulation is ro less significant <o “ha Iavocati

!
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he second cistinetion was explicitly addressad i

o i
M
[Z
-

e distiaction Losioen national commerce

..... pe & e

o 2 18 aTIN3LaTe comnercl clausa) LAYy nes be
extenced st a5 o ithroca ¢flacEs LZOR IS nGoese
coimerce so Indirect end remote ¢har ro emZrace
them, in view of cun corplex sceoiety, woulid
effectually chiitarata tha distinetion Setween
wnat Iis naovicnal and whav is local and complietely
create a cantraiized zevernmens. | . . The ques-
tion is necessarily cne of degree. 2d. at ‘37,
w X w
. « IN A. L. A. Scihiechtz» Poultry Cord. Case,
295 U.S. =23, . ., . wa Jousd thas ~ha aflect there
W3S SO remove as 0 be beycnd the Federal sower,
10 find "immediacy ené Cirecctniess" there was “o -
find it "almost averywhers,” a3 result ‘nconsistent
with the maintenance of our Federal system. Id.

at L0-41.

HJ

We have often said that interstate conmerce it-

HERCrY

self is a practical concepticn. IC. at ul-u2,

New lamzshire submits that enforcement

would "effectually obliterate the dist

of the regulation in question

inction" between +the reasonable

and the absurd; it would simply suppose reasonzbleness, rather than

treat it as a question which is "necessarily onz of degree." Sursher,

New fampshire submits that to Tird rezsoncbleness in this regulzt:zon

would be to find it "almost everywhera'

rezulation would be to la~ 2 tasractieal

arped into a stultifying, imprzotiezl

'; and to give effact to the

-

- -— ” o Py} - A
cncoption" ba stratched.and

0
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.?
D.. It imlvincos Thwe Likoroe OF Dovsons
‘.ithout Zue Process CJ Law, Ccntrary
L e FAlEn dmzpasient: lnd e
Asquaras $rate’ Accion That Iasninges
“hewnlogaty 0F Persons Wichout Poe
Process O Law, Conxzwary To. Zhe
fourteanth Armendrent.
Exgparierce sihould taach us to ba most on our guard
To proxset Liseriy witen tha Goverrmznt's purcoses
are beneficant. Men Corn to freadem are naturally
alert Wo vopel inmvasicn of aficix libercy oy evil-
minded rulers. The greatest dangers to liberty
lurk in . ingilious gnedcachmaat by en of zeal,
well-sezning tut without undarstznding.. 2lmstezd
v. taitad S:a::s, 277 U.S. 438, 479 (L923)
\Goonagels, J. dissentiag).
"Liberty," under both the Fifth and Sourtzenth Amendmwents, is given a

broad construct:

b

"Liberty" . . . [is a] broacd ang majaestic term. . . .
(It is] arong "the [g] reat {consti Tutionel] co:ceots
purposely lelt to gather meaning Ircm experience.
2oard of Regzents v. Roth, 4GS U.S. 364, S71 (1972).

It dernotes not only ireedom from bodily restraint but also the right

'to enjoy those privileges long recognized . . . as essential to the

orderly pursuit of happiness by free =ar." Id. at 572. One of thesa
privilegces, we submit, stems from the comstitutional doctrine of
liﬁi tetion of powers: it is a freedum flom governmental obtrusions
that are oxcessive in deacnd and ectonuated in justificaticn. ’ e



2. 1T Ccrntrzvences 2owers Reservad To The
States Ancé The People Under The Tenth
ARR2nanient.
The Tenth Amendment prevides: “The powers not delegated +o

P

the States by the Constitution, nor prohidited by it to the Svates,
are reserved to the States rcespectively, or to the people."

Obviously. the United States has been delegated the powa:x
to regulate interstate ccmmarce as well as the power ©o eniforce egual
protection of the laws. Eut equally obviously, it has not been celezated
the power to oversee and control every detail of human activivy. 3y
virtue of the Bill of A'gh ts and thair penumbras, individuals have

the means to resist unjustified federzl encroachments, and therefore

to retain a large measure of control cver their lives. States qua

N

states, however, do not share fhese same &advantages.

Although therz is reason to coaclude that, when states are
acting as private persons, the federal government must treat them with
duc process (scc Arpunent II D), the law on this is by no meins curicin,
And to the extent that the Fifth Aiendment does not proteet states
from capricious and excessive federal actiorns, states are forcad ©d

-

take refuce in #k~ M=+ A-andment Wwnen far exvamnle. non-Jovernments
crployer and soth covernent and ~ona-gjovernuznt cmployees ‘can rosise
fodorzl frvraticnality by Zmveking the 3ill of RJ Siy s L2 STates g
should ba csle to resist -- 17 by no other means than inveking the

To coricluds otheciwise wiuuld 5e nonsensical

T3S =-- Dut nNdo one 2Jlse --

]

would be to coneclude that with -espeetT o st

' 2292929999999 999999859999

%2 power to rum their activities rationally. And tha natural ccn-

- M wmn A o o o sl I St -
sacuence o that powar is an atility To resist such acbitrary federal

s

the one exiocied in scotion 709(e).
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Wtve governor,
g o federsl
loa, Sen, Warren

WASHINGTON -
w Hampshire's attormey ger.eral,
wid H. Souter, the Supreme Court
mince, was obliged o defend m
urt the policies of an archeonser-
incuding a chal-
equa) opportunity
B. Rudman, his
ecestor in the state post, sald

&C(f‘/ﬁ {

While he WBA

terdty.

Rudman, s Republican who haa
hen one of Souter's key mentors,
ald the equal oppo
n while he was &

rtnnity crae be-
Horney general

ad Meldrim Thomson Jr. wes gOV-
enor. Thomaon'r orders were often
vy conservstive, but they never

beame ro extreme
i Buter cond
chstitional, Ru

“wreed

eployees by race.
“But we loxt,”

Rudman said
Souter's actionk &F Rudman's
 and as sttorney general have
uced congidersble controversy
sce President Bush numina
b replace the retining

that either he or
that they were un-
man aald.

. While he sald he could not re-
rember Souter's opinion on the is-
me, Rudman raid he personsally
4th the argument that the
fdera) government had no right 1
oder state governments o list their

him
Justice Wil-

lim J. Rrennan Jr, Some civil righte
oganizations gaid yesterday that

Suter's argumenta

ral mainatream.
.

J

Rudman, who sud he orsginally
filed the case, sdded, “1 happen o
agree with Mel Thomson at
time.” There ls s distinction, he said,

requiring private
employers to document their hiring
policies and jaxuing the same Te
quirementa 1o atates. “That's 8 viols-

were beyond the

tion of the principles of federsiism
and state sovergnty.” he saic.
Asked Uf Souter had told him
whether he sgreed with that posi-
tion, Rudman replied. “T just don't

recollect

Eleanor Halmes Norton, head of
the Equa F.mployment Opportunity
Commirtion under President Carter,
rajd Souter's legal langiage “sour 4-
od like a far right tanatic and dic not

In one, Souter embraced the Suprrme
Court's privacy docinne 10 a case cal-
lenging the authonty of the federal gov-
ernment to force states 10 report the rce.
sex. and natonal ongin of their cmployees
by job category In defending New
Hampshite's refusal 1o comply with he |
otder, Souter and his legal team relwd
heavily on the controversial Griswold and
Roe precedents (0 thw ant federal authonny

“ Whether directly, of indirectly
through agents. government cannot ighdy
intrude into anything which is a maoes of
individual pnvacy. and this applics no k38
{o racial and cthnic background than 10
psychiatnic needs and sexual habire.””
reads the state’s 1976 hoef 1o the L N
Court of Appeals for the st Circunt 1w
sate lost the €ave

Souter did not write the hraclan that

case. anud Tike SUhis work as state attein
general. s Pt were determmsat by
the polivy ol the gosvrnor Jt the tinw. |

other statutory and constitutional argy:
ments aside from pnvacy.

But Haffer, who wrot¢ the bnef and
argued the case. says Souter was sJp-
poruve of and involved in the effen 10
fend off fedcral powert.

“*David and | talked generally abt the
case, Since it was an argument (hat o

be made very carefully,”” Haffer recalls

Lesdership
Rights, ssid the Soater petition
noernd ghows why we
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State Literacy Test

The 1965 Voting Rights Act amendments are pivotal in this country's

commitment to the protection of minority rights. In 1970, David Souter
sought New Hampshire's exemption from adhering to them. In United

States v. New Hampshire, Civ. No. 3191 (D. N.H. 1970), the Nixon Justice

Department filed an action, declaring that the amendments to the 1965
Voting Rights Act invalidated provisions in the New Hampshire
constitution which prescribed a literacy test as a qualification to

As assistant attorney general, Mr. Souter defended the literacy

he tests under the
cessfully argued that a suspension of t
i ngress's authority, because the tests had

d in compliance with federal law.

vote.

test.
1965 amendments exceeded Co

been previously administere

David Souter 1s obviously untroubled by the position he was asked
to defend. Twenty years later, in his questionnaire to the Senati
Judiciary Committee, he degcribed this case as one of the ten moi e
significant that he argued. However, given the opportunity to exp ol
his position, he does not reflect on the substance of the case gt on do
the Voting Rights amendments have affected minority citizens. nitea »
Mr. Souter could only recall the intellectual exchange of his ora

argument.

He also argued against a preliminary injunction (0 permit persons who
could not pass the test to vote in state elections in November, 1970. He claimed
tha: such persons were merely "fortuitous and incidental beneficiaries of a legal,
rather than a constitutional, right to vote,” and that permitting them to vote
would harm the state by "watering the value" of the votes of other citizens. ]d. at
7.8.

- A three-judge federal count firmly rejected the nominee's arguments. The
count had "no difficulty in finding that the federal statute‘ is probably
constitutional," United States v, New Hampshire, supra, slip op. at 2-3, a
conclusion confirmed by the Supreme Coun'ilsclf several months later by an 8-1
vote in Qregon v, Miichell, 400 U.S. 112 (1970). In contrast to the short shrift the
nominee accorded to the right to vote of persons who could not pass the New
Hampshire literacy test, the court foun that "irreparable harm will inevitably
result to those individuals" if they wer. "denied the right to vote,”" and
accordingly granted the injunction req.ested by the United States. ]d. at 3.
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5. United States V. New Hampshire, U.S«DeiC.y, DiuN.Hs
civil No. 3191. This action was brought in 1970 by the
United States Attorney to declare that amendments to
the federal Voting Rights Act of 1965 rendered
unenforceable New Hampshire’s literacy test for voters.
The governor decided that the state constitutional
provision requiring the literacy test should be
defended, and the Attorney General assigned me to
respond to the complaint and argue the matter before a
three-judge District Court of the United States for the
District of New Hampshire. Our position was that
planket suspension of state literacy tests exceeded
Congressional authority under the Fourteenth and
Fifteenth Amendments when the federal act was applied
against those states whose tests had previously been
administered without unlawfully discriminatory intent
or effect. Although the state lost, I will always
remember my participatidn in the argument of that case
as one of the most gratifying events of my life, for it
gave me the only chance I ever had to appear before the
late Judge Gignoux of the District of Maine, and the
argument included a genuinely dialectical exchange
petween that great jurist and me. The other members of
the court who heard the matter on September 29, 1970,
were Judge Coffin of the First Circuit and Judge Bownes

of the District of New Hampshire.

Counsel associated with me were:
Sle

The Hon. Warren B. Rudman (then Attorney General of
New Hampshire), Hart Senate Office Building,
washington, D.C.: (202) 224-1601

The Hon. William F. Cann (then Deputy Attorney General
of New Hampshire; now retired from the Superior Court
of New Hampshire), 36 Roger Avenue, concord, N.H.
03301; (603) 228-21328

Counsel for the United States was:

The Hon. David A. Brock (then U.S. Attorney: now Chief
Justice of the Supreme Court of New Hampshire),
Noble Drive, concord, N.H. 03301; (603) 271-2149
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e Sctata's position that the cited sectlon o the Act
is unconstitutional as applied to this State. Nonethelass,
the relationship batween this motion and the pending origiral
actions in the United States Supreme Court is such that ro
inal determination of the constititionality ol the cited

section need be made by this Court.

It is significant that in each instance the provision
whose constitutionality was upheld was restricted in its
application to essentially particular circumstances. The
application of the literacy test suspension provisions, C
considered in South Carolina v. Katzenbach, was restricted
to certain political subdivisions in which voter registration
or voter participation in November of 1964 was less than 5S0%
of the voting age population. The Court could, therefore, find
that Congress had restricted its exercise of power in such a
way as to affect few, if any, areas substantially different
from the areas in which undoubted unconstitutional State
discriminations had in the past taken place. While admitting
that the formula mentioned could perhaps extend somewhat further,
the Court at page 788, —, 330, stated that "(i]t was therefore
permissible to impose the new remedies on the few remaining
States and political subdivisions covered by the formula, at
least in the absence of proof that they have been free of

substantial voting discrimination in recent years."”

. v Ao S pbors M Aera ey
fuie 4 4 Py 4 f JS v, /uvt
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purposes. First, authority is wanting for the PTOposition
that a blanket suspension of all literacy tests may be
compelled by Congressional legislation, absent the showing
of a correlation between areas in which suspension is a2 acted
and areas in which the tests have been used Zor ultimately
unconstitutional purposes. Second, the quoted language
of the Court suggests that unless there is such a particular-
ized application of suspension provisions, constitutionality
is unlikely. Hence, the State of New Hampshire submits that
the United States has failed to meet its obligation to
demonstrate a substantial likelihood that the Act will be
adjudged, in tiiis respect, constitutional.

III. THE RISK OF IRREPARABLE HARM TO NZW HAMPSHIRE

IF THE MOTION IS GRANTED OUTWEIGHS THZ RISK
OF HARM TO ILLITZRATSS IF THE MOTION IS DENIZD

To segregata the ballots oi'illiterates {rom those of
other voters,pending a-cdecision of the Supreme Court, would
oe unwis2 since the voting perrormance of illiterates could
thereby become easily discoverable, since an identified block
of voters could thereby in a very precise manner be idantified
as ailecting the outcome of a possibly close election, and since
such a segragation would serva only the object of chaos in
the event that the Supreme Court of the United States had not
announced a decision by January 1, 1971. The State submits
that to the extent that any one Zroup might so precisely be
identified, the necessity for acceptance of the result o the
electoral process is jeopardized. The parties, therelore,
appear to be in substantial agreement that illiterates should
either be treated as regular voters or they should be treated
as voters not at all.

Should illit;rates be allowed to vote on November 3,
detriment to the State and its citizens will occur in watering
the value of every literate citizen's vote should the United
States Supreme Court later datermine that illiterates should
4ot have voted. To this harm must be added the impossibility 1
of providing any means whereby illiterate voters could in-
telligently vote upon the constitutional proposals, which
are presented on the ballot in narrative form; the result

of allowing illiterates to make a chojsce in such matters is

- —
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fantamount to authorizing tham ts vore at random, utterly
without comprehension. Lastly, it :s essanctial to Tecognize
that the power of the Stata which it is claimed that rre
congressional action has usurpad i{s a power of Constitutional
nature. While the franchise is guaranteed to the citizens ay
tha Constitution of the United States, it is without question
that the power of the states to determine the qualifications
of voters i{s a reserved power of a Constitutional, rather than
of a merely legal, nature. See, e.g., Lassiter v. Northhampton
County, supra.

The voting right which may be claimed by New Hampshire

illiterates, whoever and however many they may be, is a right,
by contrast, of a merely legal nature. It has not been shown:
and the State submits it could not ba shown, that any present
New Hampshire illiterate has been deprived the franchise as a
result of any unconstitutional discrimination by the State of
New Hampshire or any other state. The evidence presented by
the United States tends to prove just the converse conclusion,
since it demonstrates a higker rate of voter participation in
New Hampshire than in 16 out of 22 states which maintain no
li* - requirements. See "APPENDIX TO MEVORANDUM IN SUPPORT
OF MOTIONS OF THE UNITED STATES" at P. 34.

New Hampshire illiterates, therefore, may be enfranchised
for the first time, if at all, not because they could constitu-
tiohally claim that franchise but because the Supreme Court may
determine that a blanket suspension of literacy tests is a - -
constitutional exercise of congressional power. The individuals
can claim, therefore, no more than that they are the fortuitous
and incidental beneficiaries of a legal, rather than a con-

stitutional, right to vote.
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~ve have no difficulty in finding that the federal stat :
bs S tute

(9.5.C Os%. 2, -379; [Three Jjudge CTcurs,.

Nor do we nhave any difficulity in

harm wii. inevitably resuit to those individuals who are

{lliterate if tney are denied the rignt to vote. The Sugpreme

Court has emphasized on many occasions, mcst recently in

Evans v. Cornman, 393 U.S. L19 (1970), that the right to vote

{s the most fundamental of fundamental riépts.

{T]here ~an be no doubt at this date that
'once the franchise is granted to the
electorate, lines may not be drawn which are
inconsistent with the Equal Protection Clause
of the Fourteenth Amendment." Harper V.
Virginia Board of Elections, 3 5. 663,
~ see Wiliiams v. Rhodes, 393 U.S. "
23, 29 (l9éd). Woreover, the right to vote,
as the citizen's link to nis laws and governs-
ment, is protective of all.fundamental rights
and privileges. See Yick Wo v. Hopkins, 118

U.S. 356, 370 (1886); Wesberry v. Sanders,
376 U.S. 1, 17((196&').—58‘01. . at oz,

t that the constitutionality

We are keenly aware of the fac

of the Voting Rights Act Amendments was argued before the United

States Supreme Court on October 19, 1970,3 and that until that

Court has spoken on this issue, it will not be finally decided.
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Che State of Arizona maintains that Title IT cannot be
.nforced to the extent that it is inconsistent with Arizona's
iteracy test requirement, Ariz. Rev. Stat. Ann. §§ 16—
01.A.4, 16-101.A.5 (1956). I would hold that the liter-
wcy test ban of the 1970 Amendments is constitutional
inder the Enforcement Clause of the Fifteenth Amend-
nent and that it supersedes Arizona's conflicting statutes
inder the Supremacy Clause of the Federal Constitution.

In enacting the literacy test ban of Title II Congress
had before it a long history of the discriminatory use
f literacy tests to disfranchise voters on account of their
race. Congress could have found that as late as the
summer of 1968, the percentage registration of nonwhite
voters in seven Southern States was substantially below
the percentage registration of white voters." Moreover,
Congress had before it striking evidence to show that
the provisions of the 1965 Act had had in the span of four

years a remarkable impact on minority group voter:

registration. Congress also had evidence to show that

voter registration in areas with large Spanish-American -

populations was consistently below the state and national
averages. In Arizona, for example, only two counties out
of eight with Spanish surname populations in excess of
15% showed a voter registration equal to the state-
wide average.' Arizona also has a serious problem of
deficient voter registration among Indians. Congres-

Tvﬁhé Q/MZ 0‘7),
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- sional concern over the use of a literacy test to disfran-

chise Puerto Ricans in New York State is already a
matter of record in this Court. Katzenbach v. Morgan,
supra. And as to the Nation as a whole, Congress had
before it statistics which demonstrate that voter registra-
tion and voter participation are consistently greater in
States without literacy tests.'*

Congress also had before it this country’s history of
discriminatory educational opportunities in both the
North and the South. The children who were denied
an equivalent education by the “separate but equal” rule
of Plessy v. Ferguson, 163 U. S. 537 (1896), overruled in
Brown v. Board of Education, 347 U. S. 483 (1954), are
now old enough to vote. There.is substantial, if not
overwhelming, evidence from which Congress could have

concluded that it is a denial of equal protection to condi- |

tion the political participation of children educated in a
dual school system upon their educational achievement.
Moreover, the history of this legislation suggests that
concern with educational inequality was perhaps upper-
most in the minds of the congressmen who sponsored the
Act. The hearings are filled with references to educa-
tional inequality. Faced with this and other evidence
that literacy tests reduce voter participation in a dis-
criminatory manner not only in the South but through-
out the Nation, Congress was supported by substantial
evidence in concluding that a nationwide ban on
literacy tests was appropriate to enforce the Civil War
amendments.

Finally, there is yet another reason for upholding the
literacy test provisions of this Act. In imposing a
nationwide ban on literacy tests, Congress has recog-
nized a national problem for what it is—a serious na-
tional dilemma that touches every corner of our land.

{
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By like reasoning Congress in the present legislation
need not make findings as to the incidence of literacy.
It can rely on the fact that most States do not have
literacy tests; that the tests have been used at times as a
diseriminatory weapon against some minorities, not only
Negroes but Americans of Mexican ancestry, and Amer-
ican Indians; that radio and television have made it pos-
sible for a person to be well informed even though he may
not be able to read and write. We know from the leg-
islative history that these and other desiderata influ-
enced Congress in the choice it made in the present
legislation; and we certainly cannot say that the means

used were inappropriate.

-

|
1
|
|
|
|

|
|
|
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C. Literacy

The remaining provision of the Voting Rights Act
Amendments involved in these cases is the five-year
suspension of Arizona’s requirement that registrants be
able to read the Constitution in English and to write
their names. Although the issue is not free from diffi-
culty, I am of the opinion that this provision can be
sustained as a valid means of enforcing the Fifteenth
Amendment.

Despite the lack of evidence of specific instances of
discriminatory application or effect, Congress could have
determined that racial prejudice is prevalent throughout
the Nation, and that literacy tests unduly lend them-
selves to discriminatory application, either conscious or
unconscious.” This danger of violation of §1 of the
Fifteenth Amendment was sufficient to authorize the

* exercise of congressional power under § 2.

Whether to engage in a more particularized inquiry
into the extent and effects of discrimination, either as
a condition precedent or as a condition subsequent to
suspension of literacy tests, was a choice for Congress
to make.” The fact that the suspension is only for
five years will require Congress to re-evaluate at the
close of that period. While a less sweeping approach

in this delicate area mi

ght well have been appropriate,

the choice which Congress made was within the range
of th.e reasonfible.” I therefore agree that § 201 of the
Act is a valid exercise of congressional power to the

extent it is involved in this case,

I express no view

about .its validit.y as applied to suspend tests such as
educational qualifications, which do not lend themselves

so ljeadily to discriminatory application or effect.

-



WeE [ad previousiy culiCiuded idl uleracy Lests, 1airly
administered, violate neither the Fourteenth nor the
Fifteenth Amendment, Lassiter v. Northampton Elec-
tion Board, 360 U. S. 45 (1959), we nevertheless
upheld their selective proscription by Congress. South
Carolina v. Katzenbach, 383 U. S. 301 (1966). Canvass-
ing the ‘“voluminous” legislative history of the 1965
Act, we found ample basis for a legislative conclusion
that such a proscription was necessary to combat the
“insidious and pervasive evil” of racial discrimination
with regard to voting. /d., at 308-315. Accordingly,
we held the proscription to be well within the power of
Congress granted by §2 of the Fifteenth Amendment.
Id., at 327-334. Three years later, in Gaston County v.
United States, 395 U. S. 285 (1969), we sustained appli-
cation of the ban on literacy tests to a county where
there was no evidence that the test itself was discrimina-
tory or that—at least since 1962 *—it had been admin-
istered in a discriminatory manner. Notwithstanding
this fact, we noted that the record did contain sub-
stantial evidence that in years past, “Gaston County
[had] systematically deprived its black citizens of the
educational opportunities it granted to its white citizens.”
Id., at 297. Since this “in turn deprived them of an
equal chance to pass the literacy test,”” id., at 291,
even impartial administration of an impartial test would
inevitably result in just the discrimination that Congress

and the Fifteenth Amendment had sought to proscribe.
1d., at 296-297; see South Carolina v. Katzenbach, 383
U. S, at 308, 333-334.

|
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¢ Gaston County was
1965 Act, 42 U. S. C.
the county’s literacy
to do 80 upon demonstratio
“test or device” had been
effect of abridging the right

a suit by the county under § 4 (a

§ 1973b (a) (1964 ed., Supp. V)§, ti Zeizguti}t’:
The county would have been entitled
n that, for the preceding five years, no
there used for the purpose or with the
to vote on account of race or color. .

We need not question Arizona’s assertions as to the
nondiscriminatory character, past and present, of its
educational system. Congressional power to remedy the
evils resulting from state-sponsored racial discrimination
does not end when the subject of that discrimination re-
moves himself from the jurisdiction in which the injury
occurred. “The Constitution was framed under the
dominion of a political philosophy less parochial in range.
It was framed upon the theory that the peoples of the
several states must sink or swim together, and that in the
long run prosperity and salvation are in union and not
division.” Baldwin v. G. A. F. Seelig, Inc., 294 U. S.

ter
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vilLeced dLates or America,

-

Plaintiff LITCoNEY SENC

v. Civil Action No. 3191

State of New Hampshire,
Defendant

STIPULATION FOR DISMISSAL OF FIRST,
SECOND AND THIRD CAUSE OF ACTION
l. The complaint in this action set forth three causes
of action. Pursuant to a prior stipulatioh of the parties and
an order of the Court, the three causes were severed and con-
sideration of the second cause (relating to durational
residential requirements for voting and absentee voting) and
the third cause (regarding reduction of voting age) was deferred.
On October 27, 1970, the Court entered its judgment as to
the first cause, upholding the validity of Section 201 of the
Voting Rights Act as amended and enjoined enforcement of New
Hampshire laws and Constitutional provisions relating to
literacy requirements.
On December 21, 1970, the Supreme Court of the United

States issued its decision in Oregon v. Mitchell, No. 43

Original. The Supreme Court upheld the validity of Section

201 of the Voting Rights Act as amended, and the State of New
Hampshire has agreed to suspend, until August 6, 1975, enforce-
ment of its Constitutional and Statutory literacy requirements
in accordance with the decision of the United States Supreme

Court in QOreqgon v. Mitchell (supra).




-

2. On December 21, 1970, the Supreme Court, ip the case

of Oregon v. Mitchell, (supra) upheld the validity of Section
202 of Title IT of the Voting Rights Act, as amended. The
State of New Hampshire has agreed to be bound by this holding
and to comply with all provisions of Title II, Section 202.

3. On December 21, 1970, the Supreme Court of the United

States in the case of Oregon v, Mitchell, (supra) upheld the

validity of Section 302 of Title III of the Voting Rights Act
as amended, which lowers the voting age to 18, as it relates to
federal elections but held that Section to be invalid in regarxd
to state and local elections,

The State of New Hampshire has agreed to permit otherwise
qualified citizens between 18 and 21 years of age to vote in
any election for the office of President, vice President,
Presidential elector, member of the Senate or member of the
House of Representatives.

4. Accordingly, iF is hereby stipulated that the first,
second and third causes of action be dismissed without Prejudice,

each party to bear its own costs.

Dated:

David A. Brock, United States Attorney
for the District of New Hampshire,
Attorney for the Plaintiff

Warren B. Rudman, Attorney General,
State of New Hampshire,
Attorney for the Defendant
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Gag Order on State Employees

An obtuse statement by David Souter in connection with one of
Governor Thompson‘s controversial policies should give free speech

advocates concern.

At Governor Meldrim Thomson's urging, the Executive Council adopted
a resolution supporting nuclear power as the official state policy of
New Hampshire. The resolution was in response to mounting criticism
from legislators and state officials for the nuclear power plant that
was to be built at Seabrook. Essentially, the resolution sought to
prevent state employees from speaking against nuclear power in any
of ficial capacity. (New Hampshire Times, March 17, 1976)

"If someone wants to oppose the nuclear power plant, he has an easy
way out. He can resign and then speak out against it," declared
Governor Thomson. When critics charged the governor with imposing a gag
rule, he quickly retreated, "State employees have always been free to
speak out on any issue as private citizens....lf any state employee were
called before a regulatory board or court to give testimony on a subject
with which he had special competence,‘he or she would be expected to
respond regardless of the direction of the testimony." (Manchester

Union-Leader, March 6, 1976)

Attorney General Souter's comment on the governor's resolution was
noncommital: '"No state employee, whose job it is to make sure that
environmental protection safeguards are obeyed, should feel intimidated
by the new policy." Mr. Souter failed to assure employees that their
jobs would be protected if they openly disagreed with Thomson's policy.
Looked at another way, his statement could be interpreted as
trivializing the employees' free speech rights. C



Public Right to Know

- David Souter's narrow interpretation of the state's Right-to-Know

1 law, when New Hampshire was coping with mounting criticism of the state
prison, suggests a position which, at best, is vague and noncommittal.
At worst, it 1is evidence of a belief that the state has the right to

deny information to the public.

In July 1976, Governor Thomson announced that the Executive Council
and the state prison board would be holding a "closed-door" session to
discuss problems at the prison. Attorney General Souter defended the
private meeting under an exception in the state's Right-to-Know Law
permitting executive sessions {f matters to be discussed "would be
likely to adversely affect the reputation of any person other than a
member of the body itself." Mr. Souter promised reporters he would
n drifted to

advise the governor to open the meeting if discussio
(Concord Monitor,

criticizing Prison Warden Helgemoe's administration.
July 1, 1976)

The Concord Monitor criticized this attempt to evade the
Right-to-Know law. According to the newspaper, Governor Thomson
"already has 8O sullied Warden Helgemoe's reputation that l1ittle could
be said in a public session to damage {t further...The closing of the
joint meeting was a sham, a cover—up and an evasion of the law." The
public was denied its right to know the truth about the prison.

(Concord Monitor, July 2, 1976)

exception could be used to
Attorney General Souter
to swallow the law

he Right-to-Know Law as a
d lousy legislative

Recognizing that the "reputation"
exclude the public from almost any discussion,
admitted that "{t could be stretched so far as
entirely." But then Mr. Souter declared that t
whole "stinks" becausé it is a piece of "yague an

drafting."
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o As the Hodgkiss opinion makes
precedents left no room for a

analysis.

“(A)
regulation o1 the tme, place or manner of
protected speech must be narrowly tailored
to serve the government's legitimate con-
tent-neutral interests but ... it need not be
the leastrestrictive ‘or least-intrusive
means of doing so. Rather, the require-
ment of narrow tailoring is satisfied 'so
long as the ... regulation supports a sub-
stantial government interest that would be
achieved less effectively absent the regula-
tion." United States . Albiertini, 472
LS. 675 689 [105 S.Ct. 2897, 2906, 86
L.Ed.2d 336) (1985); see also [Clark v.]
Community for Creative Non-Violence,
(468 U.S. 288]) at 297 [104 S.Ct. 3065, 3071,

The cumu-
lative effect of these argumieénts is to sug-

gest, without actually stating, that the ordi-

nance must not only be tailored narrowly
enough to avoid placing a “substanuial por-
tion of the burden on speech [that] does not
serve to advance its goals,” Wa rd v. Rock
Against Racism supra, but must qualify
as the least restrictive means of realizing
its legitimate aesthetic objective. Suffice it
to say here that Ward, which was decided
following the argument in this case, conclu-
sively rejected this standard for judging a
content-neutral, time, place, or manner reg-
ulation, as distinguished from one that is
content-based. Ward v Rock Against
Facism, supra 109 S.Ct. at 2758 n. 6.

clear, the Supreme Court
"least restrictive means"

w2 L.kEd.2d 221 (1984)).... Solong as the
means chosen are not substantially broader
than necessary to achieve the government’s
interest ... the regulation will not be inval-
id simply because 2 court concludes that
the government's interest could be ade-
quately served by some less-speech-restric:
tive alternative.” Ward v. Rock Against
Racism, supra 109 S.Cu at 2757-58 (foot-

note omitted).

o liady ksl %" weead el
G g ta) ST (ntces®
—\
o PAW is right, and the Alliance wrond. re: the anti-

encumbrance holding.
the question O
instead that reached

o In light of Sena
interested to no

A comparable unwillingness. to distin-
guish between significantly different in-
ctrumentalities of communication infects
the defendant's argument that his suspend-
ed sign was the virtual equivalent of the
placard he might concededly have carried
by hand, or of the display of a message on
one's clothing, which was held to be pro-
tected in Coken v. California, 403 U.S. 15,
91 S.Ct. 1780, 29 L.Ed.2d 284 (1971). But
the attempt to analogize these activities
ignores the fact that the public owner of
the lamppost and the tree has reserved
them for non-expressive purposes, whereas
the placard would presumably belong to
the person who carried it on the sidewalk
forum. just like the jacket on which Cohen

£ the ordinance's constitutionality,
only commercial encumbrances.

tor Specter's interest in Cohen, '
te that you cite it and distinguish it here.

The Court carefully avoided reaching

finding

you may be

had written his opinion ot the arait. ‘lhe
right to paint a message on one’s own i
jacket does not entail the right to disfigure |
public buildings, trees and lampposts with
signs and posters. We thus reject the ar- |
guments for identifying such postings with
other, distinct and protected acts, and we .
stand by the conclusions reached above,
that the ordinance does not burden any
expressive activity beyond what is neces-
sary to achieve its substantial and legit-
imate goal, and is therefore tailored with
sufficient limits to satisfy first amendment
standards.
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The nominee has also authored several opinions on issues related to the
freedom of the press. In some cases, the decisions he has rendered raise

questions about his interpretation of the First Amendment.

Nush
~ ___ ——— For instance, in Nash v, Keene Pub, Corp,, 498 A.2d 348 (1985), Judge Souter

reversed a trial court grant of summary judgment for a newspaper in a libel case.
The libel action was brought by a police officer against a newspaper that
published a letter from a man whom the officer had arrested. The trial count
granted summary judgment for the newspaper, finding that the letter was an
expression of opinion and therefore protected. Judge Souter reversed, permitting
the libel action to go forward. He reasoned that "the letter itself can obviously be
read as stating facts." 1d. at 352. Accordingly, he ruled that “it is clear that the
trial court erred in determining that readers could not understand [the
statements) as factual” and that a jury would have to determine whether readers

actually considered the statements as fact. Id.
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“Specific facts
To The Sentinel:
As for specific facts:

1. I was stopped at the corner of Victoria and Water
Streets when Officer Nash's cruiser hit my vehicle.

2. He hit me: The dent and blue paint on the driver’s
side door proves it. (He can't drive.)

3. Because of one cop’s stupidity Keene just lost another
cruiser (myself a car).

3. This is his sixth cruiser he zeroed, and I don't drive
with my lights off.

4. Nash is a Wyatt Earp who likes to assault perpetra-
tors (allegedly).

5. He muscled me with both hands handcuffed, lying in
a hospital bed ( a real man).

6. He's done it before, and will do it again to you.

7. Assistant City Attorney David Park has numerous
complaints on the matter of Nash.

8. Eh, what’s happening to Keene? Go to sleep. Don't
get involved.

RENAULD R. DESMARAIS

259 Marlboro St.

Keene

EDITOR'S NOTE: Attorney Park denies he has received
complaints about Patrolman Nash, except from Dr. Demar-
ais [sic] with regard to his recent arrest.”

O gﬂ.h\of\‘\b OC O‘"“‘&h" (cYa} "\;) Pon'\.r

[2-5] The first such issue concerned the character of the letter,
as alleging fact or expressing opinion. This issue arose under the
basic rule that for actionable libel, there must be publication of a
false statement of fact, RESTATEMENT (SECOND) OF TORTS § 581A
(1977), that tends to lower the plaintiff in the esteem of any substan-
tial and respectable group of people. Duchesnaye v. Munro Enter-
prises, Inc., 125 N.H. 244, 252, 480 A.2d 123, 127 (1984). Conversely,
a statement of opinion is not actionable, Gertz v. Robert Welch, Inc.,
418-U.S. 323, 339-40 (1974); Pease v. Telegraph Pub. Co., Inc., 121
N.H. 62, 65, 426 A.2d 463, 465 (1981), unless it may reasonably be
understood to imply the existence of defamatory fact as the basis for
the opinion. Duchesnaye v. Munro Enterprises, Inc., supra at 249,
480 A.2d at 125; RESTATEMENT (SECOND) OF TORTS § 566 (1977).
Whether a given statement can be read as being or implying an
actionable statement of fact is itself a question of law to be deter-
mined by the trial court in the first instance, Pease v. Telegraph Pub.
Co., Inc., supra at 65, 426 A.2d at 465, considering the context of the
publication as a whole. See Morrissette v. Cowette, 122 N.H. 731, 733,
449 A.2d 1221, 1222 (1982). If an average reader could reasonably
understand a statement as actionably factual, then there is an issue
for a jury’s determination, and summary judgment must be denied.
See Pease v. Telegraph Pub. Co., Inc. supra.

Thus the first question before us is whether the trial court was
correct in finding that no average reader could have understood the
letter to be stating or implying fact rather than opinion. We hold
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that it was error to find that there was no genuine issue between the
parties on this point and error to find that the letter must be read as
a non-actionable expression of opinion.

The trial court attempted to explain away the statements in the
letter as nothing but the hyperbolic expressions of Desmarais’s ani-
mus against the plaintiff. The court seemed to regard the allega-
tions as too obviously exaggerated to be taken as factual and con-
cluded, therefore, that they must be expressions of opinion.

We cannot agree. Although the defendant’s statement of “Letters
Policy” described the readers’ column as a place for opinions, the
letter itself can obviously be read as stating facts. The defendant
printed “Specific facts” in large print above the letter, and the letter
began with the phrase, “As for specific facts:”. There followed a se-
ries of statements that were ostensibly factual and defamatory: the
plaintiff had “zerced” six police cruisers; the plaintiff “likes to
assault perpetrators (allegedly)”; the plaintiff “muscled” Desmarais
when the latter was handcuffed in a hospital bed.

[6] Whether readers actually did understand the statements as
factual is, of course, not a matter that is before us. But it is clear
that the trial court erred in determining that readers could not
understand them as factual. In effect, the trial court’s ruling
resolved an issue that is properly for the consideration of a jury.
Given this conclusion, we need not analyze the letter further to dis-
close other apparently factual statements or implications that could
be the subject of liability and genuine dispute.
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we are not persuaded that, in addition to these protec-
tons, an additional separate constitutional privilege for
*opinion” is required to ensure the freedom of expression
guaranteed by the First Amendment. The dispositive ques-
tion in the present case then becomes whether or not a rea-
sonable factfinder onclude that the statements in the
D%ww
per imself in a judicial proceeding. We think thi
question must be answered in t}I:e m;%ive. As the Ohi:
Supreme Court itself observed, “the clear impact in some
nine sentences and a caption is that [Milkovich) Tlied at the
bearing after . .. having given his solemn oath to tell the
truth.’” Scott, 25 Ohio St. 3d, at 251, 496 N. E. 2d, at 707.
Thj.' is not the sort of loose, figurative or hyperbolic language
which would negate the impression that the writer was seri-
ously maintaining petitioner committed the crime of perjury.
_Nor dqes the general tenor of the article negate this
impression.
peWe alsp thx;k thelconnotation that petitioner committed
rjury is suffcient al i i
-t Rl Ee’l_mw to be s?scgptgble of being
liod tn shia tu--

(L‘-)th’b)
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Two other objections may be raised to this opinion:

-- that you left it to the jury to determine whether the
plaintiff police officer was a public or private figure; on
this point, you were following clearly established New
Hampshire precedent; see Baer v. Rosenblatt, 108 N.H. 368,
370-71, 237 A.24 130, 132-33 (1967), on remand from 383 U.S.
75 (1966); McKusker v. Valley News, 121 N.H. 258, 428 A.2d
493 (1981);

--and that you refused to require the plaintiff to produce
"clear and convincing" evidence of actual malice at the
summary judgment stage even though that is the standard that
applies at trial. The state of the law was unclear on this
point in 1985. The Supreme Court subsequently ruled that
the "clear and convincing" requirement had to be met at
summary judgment, Anderson v. Liberty Lobby (1986), but did
so over a dissent by Justice Brennan, who took a view
similar to yours that such a requirement at summary judgment
was unfair to the plaintiff and would turn summary judgment
proceedings into full blown trials.
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Similarly, Judge Souter uphcld' a libel judgment against a newspaper based

published. Plaintiff had been found guilty of making

upon an editorial the paper
bout the

The local newspaper ran a front page story a
in the same edition, editorialized about the problem of
The editorial stated that often children

annoying telephone calls.
plaintiff's conviction and,

"obscene and harassing phone calls.”
made such calls, but that "others who make these calls arc unstable persons who

peed help." Duchesnaye V. Munro_Enterprises, 480 A.2d 123, 124 (1984). Judge
the news story and the editorial together a reader
de obscene calls and that he neceded

Souter found that reading

could conclude that the plaintiff had ma

psychiatric help for instability, and that could be defamatory to the plaintiff.
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that in April 1975 the Berlin District Court
found the plaintiff guilty of making telephone calls with intent to
annoy another, in violation of RSA 644:4. Soon thereafter, Robert
Ring, the local manager of the telephone company, met with How-
ard James and Joe Myerson, the general manager and the editor,
respectively. of the defendant’s newspaper, The Berlin Reporter. Mr.
Ring asked them for publicity designed to discourage improper use
of the telephone, and he told them about the plaintiff's recent con-

The record indicates

viction.
On inquiry to the Berlin Police Department, Mr. Myerson learned

that the plaintiff had made no statements during his annoying calls,
and he told this to Mr. James. Mr. Myerson then wrote a front-page
story about the plaintiff’s conviction. The story identified the plain-
tiff as a 56-year-old Berlin man and was accurate on matters rele-
vant to the present action. The same issue of the newspaper con-
tained Mr. James' editorial on the subject of “obscene and
harassing phone calls.” He wrote that such calls were often from
children, but he went on to observe that “others who make these
calls are unstable persons who need help. In fact, some arée in their
thirties, forties and even fifties. A few days agoa 56-year-old Berlin
man was arrested and convicted in District Court of making these

cansﬁ

g e g E .
In limiting summary judgment for the defendant to the claim

based upon the news story, the superior court found that it was rea-
sonably possible to read the editorial together with the news story as
defamatory in two respects. It could be understood to describe the
plaintiff as needing psychiatric help for instability, and it could be
read to imply that the plaintiff had made obscene telephone calls. At
trial the plaintiff sought to hold the defendant liable by proving that
readers of the editorial had in fact understood it in these defamatory
senses. See Thomson v. Cash, 119 N.H. 371, 375, 402 A.2d 651, 653-

54 (1979).

The defendant’s first assignments of error rest on the rule that
expressions of opinion are not actionable as such. “‘However perni-
cious an opinion may seem, W€ depend for its correction not on the
conscience of judges and juries but on the competition of other
ideas.'” Pease v. Telegraph Publishing Company, Inc., 121 N.H. 62,
65, 426 A.2d 463, 465 (1981) (quoting Gertz v. Robert Welch, Inc., 418
U.S. 323, 339-40 (1974)). The defendant argues in effect that the
court could have found only that the editorial had been an expres-
sion of opinion, and that the record is therefore devoid of any basis
for finding liability.

yr
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we agree that the editorial reference to “unstable persons who

need help” could be read merely as an expression of the opinion that
a person who makes annoying or obscene calls is unstable and in
need of psychiatric help. We also note that the plaintiff's only wit-
ness to testify about his actual understanding of the editorial agreed
on cross-examination that it expressed the “opinion” “that people
who made these calls needed help.” There is language in the trial
court’s findings indicating that the court found the quoted language
to be opinion and also found the opinion actionable.

Before determiming whether this was reversible error, howeser,
we must answer two questions: did the court find the ostensible
opinion had been understood to imply defamatory facts, and did the
court properly find the editorial contained factual and defamatory
material in addition to the opinion?

[1] It is axiomatic that “[wlords alleged to be defamatory must
be read in the context of the publication taken as a whole.” Mor-
rissette v. Cowette, 122 N.H. 731, 733, 449 A .2d 1221, 1222 (1982). In
such context, a statement in the form of an opinion may be read to
imply defamatory facts, and it is actionable if it is actually under-
stood that way. Hotchner v. Castillo-Puche, 551 F.2d 910, 913 (2d
Cir.). cert. denied, 434 U.S. 834 (1977); RESTATEMENT (SECOND) OF
ToRTS § 566 (1977); sce Morrissette v. Cowette, supra at 734, 449 A.2d
at 1222.

This case went to trial on only two possibilities of libel, that the
plaintiff needed psychiatric help and that he made obscene calls.
Thus, if the reference to psychiatric help was opinion, it could have
had a libelous implication only if it implied, or was a step in the
process of implying, that the defendant had made obscene calls.

[2] There was no evidence, however, that anyone so understood
the reference to needing help. Hence, the record is insufficient to
support a finding of liabixty based on the defamatory implication of
an ostensible statement of opinion. d

[3] We next consider whether the trial court based liability on
any other ground than opinion. We find that it did. As the court
found on the motion for summary judgment, a series of factual
statements in the editorial could have been read as indicating that
the plaintiff had made obscene calls. The plaintiff had been identi-
fied in the front-page news story as a 56-year-old Berlin man; the
editorial stated as a fact that a “56-year-old Berlin man” had been
convicted of making “these” “obscene and harassing” calls. The same
witness who testified that he had understood the reference to sick-
ness as opinion, just as clearly testified that he had understood the
editorial to imply that the plaintiff had made obscene calls. This was
a sufficient basis for the trial court’s finding that the witness
«ynderstood the editorial to be using the plaintiff as an example of a
sick person who makes obscene phone calls.” (Emphasis added.) It is
clear that the trial court thus rested liability properly on the finding
that the editorial had been understood to identify the plaintiff as an
obscene caller, though the court may also erroneously have consid-
ered the opinion as an alternative ground of liability.

my . X.e
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where a statement of “opinion” on a
n reasonably implies false and defama- ‘

matter of public concern I’
oy regarding public figures or officials, those individ-

wals must show that such statements were made with knowl-
dge of their false implications or with reckless disregard of
their truth. Similarly, where such a statement involves a

vate figure on a matter of public concern, a plaintiff must
show that the false connotations were made with some level

_cltaull as required .b.y Gfrtz.'

- The dispositive ques-
ton in the present case then becomes whether or not a rea-
.Qnable factﬁndergé:akonclude that the statements in the

’ Diadiun column imply an assertion titioner Milkovic
i himself in a judicial roceeding. e think this
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Sd’ The nominee has also rendered several decisions favorable to First
Amendment rights. For instance, Mr. Souter quashed subpoenas that a murder
defendant served on two reporters at the University of New Hampshire student
newspaper. In New Hampshire v, Siel, 7 Med.L.Rep. 19504 (1981), Judge Souter
determined that the New Hampshire Supreme Court would most likely find a
qualified privilege for reporters and that a criminal defendant would have to

overcome significant hurdles to defeat the privilege.

Finally, as a trial judge on the New Hampshire Superior Court, in
the 1981 case of State v. Siel, Judge Souter quashed subpoenas of two
student reporters whose notes were sought by the defendant in a murder
trial. Their newspaper article alluded to the victim's involvement in a
local drug trafficking ring, which was a key factor at trial.

Q_ k‘“bf\v- Ho;‘H(K‘
In another case, Judge
Sou:er dissented from a decision in which the New Hampshire Supreme Court

ruled that the state’s extraordinarily long statute of limitations applied to libel
claims. Kgeton v, Hustler Magazine, 549 A.2d 1187 (1988).
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Freedom of Association
In the area of freedom of association, Judge Souter found unconstitutional

a s:ate law that banned legal services corporations from serving anyone other

than a poor clients. In _re New Hampshire Disability Rights Center, 541 A.2d 208
(1988). Judge Souter ruled that this statute infringed on the Disabilities Rights

Cen:er's First Amendment right of association.

In In re New Hampshire Disabilities Rights Center, 541 A.2d 208
(1988), Judge Souter invalidated a state law provision prohibiting
non-profit corporations from providing services to non-indigent clients.
He agreed that operation of the law violated an organization's rights of
association and advocacy under the federal constitution.
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Also, in Petition of Chapman,

Judge Souter wrote a concurring opinion in a case in which the count found that
the bar association's lobbying against tort reform violated the First Amendment
righ:s of a member of the bar who disagreed with this position. 509 A.2d 753

(1986).
L In Petition
£ Chapman, 509 A.2d 753 (N.H. 1986), Judge Souter and the majority

or Lhaphal
between the New Hampshire bar association and

struck a compromise
several member attorneys claiming that the association's lobbying

against tort reform legislation violated their free speech rights. The
court concluded that the bar association could lobby on legislative
measures regarding the administration of justice, but not on proposed
changes in substantive law, such as the creation or repeal of causes of

action.
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Abood held that a union could not expend a dissenting individual's dues for
ldeological activities not "germane® to the purpose for which compelled
association was justified: collective bargaining. Here the compelled association
and integrated bar is justified by the State's interest in regulating the legal
profession and improving the quality of legal services. The State Bar may
therefore constitutionally fund activities germane to those goals out of the
mandatory dues of all members. It may not, however, in such manner fund
activities of an {deological nature which fall outside of those areas of

activity. The difficult question, of course, is to define the latter class of
activities.

horatla,

Construing the Railway Labor Act in Ellis, supra, we held:
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employer on labor—management 1ssues. Under this standard, objecting employees
may be compelled tg pay their fair share of not only the direct costs of
negotiating and administering a collective—bargaining contract and of settling
grievances ang disputes, but also the expenses of activities or undertakings
normally or Feasonably employed to Implement or effectuate the duties of the

union as exclusive representative of the employees in the bargaining unit,# Id.,

We think these principles are useful guidelines for determining permissible
expenditures in the present context as well. Thus, the guiding standard must be
whether the challenged expenditures are hecessarily or reasonably incurred for
the purpose of regulating the legal profession or "improving the quality of the
legal service avallable to the people of the State."® Lathrop, 347 U.5., at 843
(plurality opinion),

complained of by petitioners were within the scope of the State Bar's statutory
authority, and were therefore not only permissible but could be supported by the
compulsory dues of objecting members. The Supreme Court of California quoted
[*251 the language of the relevant statute to the effect that the State EBar
was authorized to *'atd {n all matters pertaining to the advancement of the
science of jurisprudence or tn the Improvement of the administration of
Justtice, % 47 Cal. 3d, at 1169, 767 b, 2d, at 1030. Simply putting this language
alongside our previous discussion of the extent to which the activities of the
State Bar may be financed from campulsory dues might suggest that there is
little difference between the two. But there is a difference, and that
difference is illustrated by the allegations in petitioners’ complaint as tn
kinds of State Bar activities which the Supreme Court of California has now
decided may be funded with compulsory dues.

Petitioners assert that the State Bar has engaged in, inter alia, laobbying
for or against state legislation (1) Prohibiting state and local agency
emplayers from requiring employees to take polygraph tests; (2) prohibiting

possession of armor—giercing handgun ammunition; (3) creating an unlimited right
of action to sye anybody causing air pollution; and (4) requesting Congress tp

of workers [*26] from other countries, Petitioners' camplaint also alleges
that the Conference of Delegates funded and sponsored by the State Bar endorsed
d gun control Initiative, disapproved statements of a8 United States senataorial
Candidate regarding court review of a victim's bill of rights, endorsed a
nuclear weapons freeze Inttiative, and Opposed federal legislation limiting
feagral court jurisdiction over abortians, public school prayer and busing. See
n. Z, supra.

’refrain from enacting a guest worker program or from permitting the importation

profession, on the gne hand, and those activities avig political or ideological
coloration which are not réasonably related to the advancement of such goals, on
the other, will not always be easy to discern. But the extreme ends of the
Spectrum are clear: Compulsory dues may not be expended tg endorse ar advance a
gun control ar nuclear weapons freeze initiative; at the other end of the
spectrum petitioners have no valid constitutional objection to their compulsory
dues being spent faor activities connected with [(#27] disciplining members of
the bar or proposing ethical codes far the profession.

'y



In declining to apply our Abood decision to the activities of the State Bar,
the Supreme Court of California noted that it would entail "an extraordinary
burden. . . . The bar has neither time nor money to undertake a bill-by-bill,
case-by-case E1lis analysis, nor can it accept the risk of litigation every time
it decides to lobby a bill or brief a case." 47 Cal. 3d, at 1165-1166, 767 P.
2d, at 1028. In this respect we agree with the assessment of Justice Kaufman in
his concurring and dissenting opinion in-that court:

“'[Clontrary ta the majority's assumption, the State Bar would not have to

perform the three-step Ellis analysis prior to each instance in which it seeks
to advise the Legislature or the courts of its views on a matter. Instead,
according to [Teachers v.] Hudson, [475 U.S. 292 (1986)] 'the constitutional
requirements for the [3ssociation's] collection of . . . fees include an
adequate explanation of the basis for the fee, a reasonably prompt opportunity
to challenge the amount of the fee before an impartial decisionmaker, and an
escrow for the amounts reasanably in dispute while such challenges (%281 are
pending.' (Id. at 310). Since the bar already 1s statutorily required to submit
detatled budgets to the Legislature prior to obtaining approval for setting
members' annual dues (Bus. and Prof. Code § 6140.1), the argument that the
constitutionally mandated procedures would create 'an extraordinarily burden®
for the bar is unpersuasive. "While such a procedure would likely result in some
additional administrative burden to the bar and perhaps prove at times to be
samewhat inconvenient, such additional burden or inconvenience 1s hardly
sufficient to justify contravention of the constitutional mandate. It is
notewnrthy that unions representing government employees have developed, and
have operated successfully within the parameters of Abood procedures for over a
decade." Id., at 1192, 747 P. 2d, at 1044 (citations omitted; footnote omitted).

In Teachers v. Hudson, 475 U.S. 292 (1986), where we outlined a minimum set

of procedures by which a union in an agency shop relationship could meet its
requirement under Abood, we had a developed record regarding different methods
fashioned by unions to deal with the “free rider" problem in the organized labor
setting. We do not have any similar («29] record here. We believe an
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Egual Protection

David Souter's views on the scope of equal
sex-based classifications are evidenced in a br
Hampshire Attorney General's office in an appead
case, Meloon V. Helgemoe, No. 77-1197 (D. N.H.
Souter opposed
rape law was unconstitutional, because it punis
sexual intercourse with underage females and no

i{intercourse wi
paternalistic mannere.

protection regarding
jef filed by the New
1 of a statutory rape
April 27, 1977). Mr.

2 federal order holding that New Hampshire's statutory

hed only men who had
t women who had

th underage pales. Mr. Souter disagreed in an extremely

He contended that any claim of sex discrimination was to be

analyzed u
scrutiny" standard for gender—based c

Supreme Court

nder the rational basis test, dismissing the "heightened
jassifications that the U.S.

had firmly adopted the year before in Craig V. Boren, 429

u.s. 71 (1976) . The Craig test requires that a classification must

serve important government objectives and must
to the -achievement of those objectiVes." Mr.
language Wwas merely an outgrowth of the ra

be substantially related

Souter jnsisted that this
tional basis test, contrary to

mainstream legal thought concerning equal protection standards.

Several actions by the nomince, however call into question his

commitment 10 these principles. In particular, he
review" test and called for a return 10 the tradition

attacked the "intermediate

al "rational basis” standard -- 8

significant change in the law that could well provide virtual ﬁﬁg__ﬂaﬂﬂli for

harmful and unfair govermment practices that discriminate based on gender.

rief _in lgem v )

In 1977, Atormey General Souter announced th

count rulin
:ched males but DO females for having S€X with

Nashua Telegraph (May 14, 1977). The appeal could

underiaken consistent with the ~intermediate review"

General's brief in the court of appeals acknowledge

was appropriate and argued

Appellants in Meloon v, Helgemoc

26. The court of appeals. however, affirmed th

g that the state's statutory rape law violated ¢

at he would appeal a lower
qual protection because
a person under 15. Sc¢
have been, and initially was,
standard.  The Attorney
d that heightened scrutiny

that the state's law met that test. Sce Brief for
, No. 77-1197 (1st Cir. filed Junc 3, 1977) at 10-
e lower court and concluded that

the law was unconstitmional. Mjm_g__ﬂsl&ﬂ"-‘ﬂi 564 F.2d 602 (1st Cir. 1977).



ion issue of the constitution-

ty of a gender based statutory rape law
_a-vis the Equal Protection Clause, but
—

o to reanalyze and clarify the umsettled
stion of what is the correct equal pro-
tion test to apply to statutory classifi-
-ions based on sex,

Few areas of the law have troubled '
is Court as much in recent years as has
. problem of testing statutory classifica-
ns based on sex against the Equal
>tection Clause of the Fourteenth Amend-
1t. There are, of course, two traditional
sts to which constitutionally challenged
itutes under the Equal Protection Clause

ve been subjected -- rational basis and

Undsr the rational basis
ed to make reason-

rict scrutiny.
ate is entitl

= :-,..‘; ‘ ’t

sifications among persons upon
15

e gt Lefits are conferred or burdens
e

sed and the equal protection safeguard
posSecs

offended only if the classification rests

, grounds wholly irrelevant to the achieve-

nt of the state's objective. See, €.8.,

ndridge
1970) ; McGowan V. Marylandf 366 U.S. 420,

25-426 (1961); and williamson v. Lee

ptical Co., 348 U.S. 483, 488-489 (1955) .

535 (L942).

v. Williams, 397 U.S. 471, u84-485

The strict scrutiny test is imposed

if the statutory distinction is based upon

a "suspect classification" such as race,

alienage, oOTr nationality, (Loving v.
Virginia, 388 U.S. L (1967)3 Graham V.
Richardson, 403 U.S. 365 (1971); and Oyama
v. California, 332 u.S. 633 (1948)) or if
nfundamental

the distinction infringes a

intereSt- n

(1972) 5 and Skinner v. Oklahoma, 316 U,S,

To successfully withstand the
strict scrutiny test, a state must demon-
sfrate a "compelling state interest" in
creating the challenged classifications.

Skinner v, Oklahoma, supra.

where the statutory classification
under consideration has been based on sex,
however, this Court has been unwilling to
apply either of the traditional tests.
Instead, the Court has resorted to an
amorphous "substantial relation” test
vhich requires more heightened scrutiny

than would be applied under the rational

yasis standard, but less stringent scrutiny

chan is applied to suspect legislation.
This middle-tier approach began

‘0 evolve in Reed v. Reed, 404 U.S, 71

Dunn v. Blumstein, 405 U,S,. 330

PIPPPRRY

nmmvvﬂraa???????????????Vﬁ'??????y??7



=
ases the Cou’["., .
. ditional In Craig, the Court examined and struck
the tra
instances
n some

down an Oklahoma statute WiTely prohibikbed
is test and in others the sub-

Fins !
onal bas the sale of 3,2% beer to males under the

4 l r t
fltl a el

rain classifications challenged as

N The majority applied the substantial rela-
qally discriminatory were in fact base

tion test from Reed, but three Justices

. : ial differences :
functional or circumstanti xpressed outward concern with this ste
e

s re no violation . b L
ween the sexes; therefo justice Powell, in a concurring opinion,

; isted.
the Equal Protection Clause ex1 indicated that the rational basis test

General Electric Co. V. Gilbert,
’ Padmim————

should take on a "sharper focus™ when

u.S , 97 S. Ct. 401 (1976);

498 (1975);
1lesinger V. Ballard, 419 By ( : put he balked at characterizing the new

luldig v. Aiello, 417 U.S. ugy (1974); and

n v. Shevin, 4

addressing a gender-based classification,

test as an independent "middle-tier”

1974) .
16 U.S. 351 (. ) approach. Craig v. Boren, 429 U.S. 190,

In Frontiero v. Richardson, 41l U,S, S. Ct. 451, 464 (1976) . In separate

77 (1973), four Justices went so far as iissenting opinions, both Chief Justice

20909090 PPYYPRPYITYITTTITS

i i ssed
> conclude that sex should be regarded as Burger and Justice Rehnquist expre

suspect classification. Since Frontiero, itheir position that gender based cases,
)Qever, the Court has not only declined to jjke all cases where no suspect classifica-
,1d that sex is a suspect class, but it has ¢jon or fundamental interest is involved,

‘gnificantly retreated from that position. ghould be tested by the traditional rational

»e, Califano v. Goldfarb, u.s. » basis standard, Craig v. Boren, supra, at

©'§. Ct. 1021 (1977); General Electric Co. u66, 467, 469. Justice Rehnquist went on

. Gilbert, supra; Craig v. Boren, 429 U.S. to express his concern that the substantial

)0 (1976); and Mathews v. Lucas, 427 U.S. relation test is "so diaphanous and elastic

snvite subjective judicial preferences
)5 (1976). as to inv J

The most relevant precedent for the or prejudices relating to particular types

i ion . . . ." Craig v. Boren
stant case is Craig v. Boren, supra, the of legislation g d

468.
ly Supreme Court gender-based diserimina- Suprd at 467,

‘on case concerning a criminal statute.
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The Atiorney General then sought review in the Supreme Court. Instead of
arguing the case under the accepted "intermediate review" test, however,
Attorney General Souter's brief criticized the test and argued for its

abandonment by the Court, relying on. a dissent by Justice Rehnquist:

In sum, this Court bas created a new cqual protection test which resides
somewhere in the "wilight zone' between the rationale [sic] basis and strict
scrutiny tests. This new standard lacks definition, shape or precise limits.
The instant case is a perfect example of what Justice Rehnquist feared most --
the abuse of a standard so 'diaphanous and clastic' as to permit subjective
judicial preferences and prejudices concerning particular legislation.  The
instant case represents an opportunity for the Court to define, limit, or even
eliminate the new standard. Petition for Writ of Ceniorari in Helgemoe V.
Meloon, No. 77-1058 (U.S. filed Jan. 25, 1978) at 18-19.

The Supreme Court denied Mr. Souter's petition for review. Several years
later. the Court upheld a statutory rape law against an equal protection
challenge, using the "intermediate review" standard which Mr. Souter had

attacked. mmjmﬂ_m__x_s_umﬁm-m&. 450 U.S. 464 (1981).



In the instant case the Court of

Appeals was troubled by the amoebic quality

of the substantial relation test. Chief

Judge Coffin comments that it is "hardly a
precise standard,”™ and he worries that "we
must decide the constitutionality of the
New Hampshire statute under a test that to
some indeterminate extent requires more of
a connection between classification and
governmental objective than that of the
Meloon v.

minimal rationality standard.”

Helgemoe, supra, at 604.

Despite the First Circuit's misgivin
over the imprecision of the Reed substanti

relation test, the Court found that the Ne

Hampshire statute could not pass muster
under that test., This decision is méde
even more'suspect by the First Circuit's
suggestion that the Court would not have
struck down the statute under the
Meloon v,

"minimal rationality test."

Helgemoe, supra, at 606.

In sum, this Court has created a new
equal protection test which resides some-

where in the "twilight zone™ between the

¢ periect example of what Justice

Rehnquist feared most - the abuse of a

standard so "diaphanous and elastic™ as to

permit subjective judicial preferences and

prejudices concerning particular

legiSlation' The instant Case represen:

an opportunity for the Court to define
’

shape, limit, or even eliminate the New

standard, 1In al} events, it bPresents the

opportunity for the Couprt to correct 3
situation which invites subjective
judicial judgments and possible abuses

Finally, as noted above, the instant

.case 1is one of first impression, Never

has this Court weighed a gender-based

statutory rape law against an equal pro-

tection argument, The implications of

the First Circuit's Decision for all gendep-

based crimina)l Statutes and fop equal

protection analysis in general are de-

vastating, The decision should not be

left to the Court of Appeals, The issue

is substantial and worthy of this Court'’s

(\("NS(J(('Q.NA.

rationale basis and strict scrutiny tests.

This new standard lacks definition, shape,

or precise limits., The instant case is
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[5] The statute at issue in tnis case Is a
classification based on sex. As such it re-
quires more heightened scrutiny than would
be applied to completely non-suspect legis-
Jation, but less stringent scrutiny than is
typically applied to racial classifications,
Reed v. Reed, 404 U.S. 71, 92 S.Ct. 251, 30
L.Ed.2d 225 (1971); Frontiero v. Richard-
son, 411 U.S. 677, 93 S.Ct. 1764, 36 L.Ed.2d
583 (1973). Moreover, since a criminal stat-
ute is involved, the standards governing
gender classification must be applied with
special sensitivity. In Craig v. Boren, 429
U.S. 190, 97 S.Ct. 451, 50 L.Ed.2d 397 (1976),
the majority opinion evaluated a gender
based state law with criminal implications
under the rule that “classifications by gen-
der must serve important governmental ob-
jectives and must be substantially related
to achievement of those objectives." Id. at
197, 97 S.Ct. at 457. This is hardly a precise
standard. Moreover, separate concurrences
by Justice Powell and Justice Stevens make
it unclear as to whether that standard has
majority support. In brief we must decide
the constitutionality of the New Hampshire
statute under a test that to some indetermi-
nate extent requires more of a connection
between classification and governmental
objective than that of the minimal rational-
ity standard.? WaZrmmt-believe the stat-
3. It is clear after the decision in Frontiero v.
Richardson. 411 U S. 677, 93 S.Ct. 1764 (1973),
that although four members of the Court favor
including sex as a suspect classification, the
majonty does not accept such a doctrine. The
resulting ambiguity as to the proper standard
to apply to gender classifications was frankly
discussed by Justice Powell in his concurrence
in Craig v. Boren, 429 US. 190, 210 n. *, 97
S.Ct. at 464, "As is evident from our opinions,
the Court has had difficulty in agreeing upon a
standard of equal protection analysis that can
be applied consistently to the wide variety of
legislative classifications. There are valid rea-
sons for dissatisfaction with the ‘two-tier' ap-
proach that has been prominent in the Court’'s
decisions in the past decade. Although viewed
by many as a result-oriented substitute for
more critical analysis, that approach—with its
narrowly limited ‘upper-tier'—now has sub-
stantial precedential support. As has been true

of Reed and its progeny, our decision today will
be viewed by some as a ‘middle-tier’ approach.
While | would not endorse that characteriza-
tion and would nct welcome a further subdivid-
ing of equal protection analysis, .candor com-

pels the recognition that the relatively deferen-
tial ‘rational basis' standard of review normally
applied takes on a sharper focus when we ad-
dress a gender-based classification. So much

1S

clear from our recent cases.”

1\
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With the recent proliferation of gender
based cases, a new test, standing some-
where between strict scrutiny and rational
basis, has begun to emerge.

In Reed v. Reed, 404 U.S. 71, 92 S.Ct. 251,
30 L.Ed.2d 225 (1971), the Court, in striking
down a state probate statute that gave
males a preferred position as executors,
stated:

A classification “must be reasonable, not

arbitrary, an## must rest upon some

ground of difference having a fair and
substantial relation to the object of the
legislation, so that all persons similarly

circumstanced shall be treated alike.” Id.

at 76, 92 S.Ct. at 254. (Citation omitted.)

In Frontiero v. Richardson, 411 U.S. 677,
93 S.Ct. 1764, 36 L.Ed.2d 583 (1973), a plu-
rality of the Court found that sex was a
suspect classification and, therefore, subject
to strict scrutiny. It noted, after quoting
from Bradwell v. State, 16 Wall. 130, 141,
21 L.Ed. 442 (1873), that:

“The paramount destiny and mission of
women are to fulfil the noble and be-
nign offices of wife and mother. This
is the law of the Creator.” :
As a result of notions such as these, our
statute books gradually became laden
with gross, stereotyped distinctions be-
tween the sexes, and, indeed, throughout
much of the 19th century the position of
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women in our society was, in many re-
spects, comparable to that of blacks un-
der the pre-Civil War slave codes. Nei-
ther slaves nor women could hold office,
serve on juries, or bring suit in their own
names, and married women traditionally
were denied the legal capacity to hold or
convey property or to serve as legal
guardians of their own children. Fron-
.;iero at 685, 93 S.Ct. at 1769. (Brennan,
)

In a separate concurrence, the Chief Jus-
tice and Justices Powell and Blackmun re-
fused to accept the strict scrutiny standard.

It is unnecessary for the Court in this

case to characterize sex as a suspect clas-

sification, with all of the far-reaching
implications of such a holding. Id. at

691-692, 93 S.Ct. at 1773.

Since then, the cases have wavered back
and forth between the two tests with the
Court often scrutinizing the statutory
scheme under the guise of the rational basis
test. See, e. g., Kahn v. Shevin, 416 U.S.
351, 94 S.Ct. 1734, 40 L.Ed.2d 189 (1974)
(property tax exemption for widows upheld
as rationally based due to the disparate
cconomic opportunities afforded men and
women); Schlesinger v. Ballard, 419 U.S.
498, 95 S.Ct. 572, 42 L.Ed.2d 610 (1975)
(gender based differentiation in the Navy's
mandatory discharge regulations rationally
related to the laudatory purpose of equaliz-
ing promotional opportunities between men
and women); Weinberger v. Wiesenfeld,
420 U.S. 636, 95 S.Ct. 1225, 43 L.Ed.2d 514
(1975) (granting of Social Security surviv-
ors' benefits to widows but not to widowers
irrational and based on archaic notions of
sex roles); Stanton v. Stanton, 421 U.S. 7,
95 S.Ct. 1373, 43 L.Ed.2d 688 (1975) (gender
based distinctions as to age of minority for
purposes of child support not rational).

Craig v. Boren, 429 U.S. 190, 97 S.Ct. 451,
50 L.Ed.2d 397 (1976), is the only Supreme
Court gender based discrimination case con-
cerning a criminal statute. After exam-
ining statistical evidence, the Court struck
down a criminal statute which differentiat-
ed in the age at which beer could be sold to
males (21) and females (18). It found the
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relationship between gender and the assert-
ed justification for the statutory scheme far
too tenuous to withstand the substantial
justification test laid out in Reed. In the
most recent gender based discrimination
case involving a section of the Social Securi-
ty Act, the Court stated:
(1t) is forbidden by the Constitution, at
least when supported by no more sub-
stantial justification than “archaic and
overbroad" generalizations, Schlesinger v.
Ballard, supra, 419 U.S., at 508 [95 S.Ct.
572,) or “old notions,” Stanton v. Stanton,
421 US. 7,14 [95 S.Ct. 1373] (1975), such
as “assumptions as to dependency,” Wein-
berger v. Wiesenfeld, supra (420 US) at
645 [95 S.Ct. 1225,) that are more consist-
ent with “the role-typing society has long
imposed,” Stanton v. Stanton, supra (421
US] at 15 (95 SCt. 1373, than with
contemporary reality. Califano v. Gold-
farb, 430 US. 199, 207, 97 S.Ct 1021,
1026, 51 L.Ed.2d 270 (1977).
Mr. Justice Powell's concurring opinion in
Craig perceptively sums up the direction
the law is taking.

As is evident from our opinions, tne
Court has had difficulty in agreeing upon
a standard of equal protection analysis
that can be applied consistently to the
wide variety of legislative classifications.
There are valid reasons for dissatisfaction
with the “two-tier” approach that has
been prominent in the Court's decisions in
the past decade. Although viewed by
many as a result-oriented substitute for
more critica! analysis, that approach—
with its narrowly limited “upper-tier’—
now has substantial precedential support.
As has been true of Reed and its progeny,
our decision today will be viewed by some
as a “middle-tier” approach. While I
would not endorse that characterization
and would not welcome a further subdi-
viding of equal protection analysis, can-
dor compels the recognition that the rela-
tively deferential “rational basis” stan-
dard of review normally applied takes on
a sharper focus when we address a gen-
der-based c'assification. So much is clear
from ouf recent cases. Craig, supra, 429
U.S. at 210, 97 S.Ct. at 464.
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Judge Souter recently repeated his criticism of the "intermediate review"
standard in a different context in a dissenting opinion in City of Dover v,
Imperial Casually & Indemnity_Co.. 1990 N.H. Lexis 39 (1990). Under the New

Hampshire state constitution, the state supreme cour has ruled that laws which
restrict the common law right to recover damages should be subjected 10

=intermediate review.” Carson vy, Maurer, 424 A.2d 825 (N.H. 1980). The majority
in Dover applied this principle to invalidate a state law making cities completely

immune from certain types of personal injury suits. In dissent, echoing the
brief in Mcloon, Judge Souter called for reconsideration of the entire

~intermediate review" standard. "There should be no more striking argument”
than Dover, Judge Souter maintained, "for the need to reexamine the Carson test

and the conceptual basis underlying what passes for intermediate review."

Dover, supra, 1990 N.H. Lexis at 17.




Pass Lgo Fom dissent”

SSENT: SOUTER, J., dissenting: I respectfully dissent from the court’s
nclusion that RSA 507-B:2, I, violates articles 2, 12 and 14 of part I of the
nstitution of New Hampshire insofar as it would provide municipal immunity for

ability arising out of ownership, occupation, and maintenance of "public
dewalks, streets [and] highways. . . ." In explaining why, I will confine my
.oughts to what I see as a misapplication of the accepted middle-tier equal
-otection standard and say nothing more about article 14, given this court’s
ew that the article mirrors the equal protection standard for scrutinizing
mitations on a generally applicable civil right of action, see Estate of
irgill v. City of Rochester, 119 N.H. 661, [*23] 667, 406 A.2d 704, 707
979) .

At least since the date of Carson v. Maurer, 120.N.H. 925, 424 A.2d 825
980), the guarantee of equal protectign under articles 2 apd'lz has been
)plied to limitations on rights of civil recovery by recognizing a natural
_ass of all people personally injured by cgnduct within a recognized category
: ostensibly tortious behavior. Leaving aside the special problems that are
1id to be created by the workers’ compensation statute, see Estabrook v. '
ierican Hoist & Derrick Inc., 127 N.H. 162, 183, 498 A.2d 741, 754.(}9852 l
jouter, J. dissenting), we are supposed_to pass on §tatutory clasglflcatlons .
sstricting a right to recover for an injury so 1nfllctgd by treating the .
‘fected cause of action as "an important substantive right," Cargop v.'Maurerp
jpra at 931-32, 424 A.2d at 830, and by requiring that any classification

esulting from a restriction upon such a right "be reasongble, not arbit;ary,
nd . . . rest upon some ground of difference having a fglr and substantial
.elation to the object of the legislation. . . . (Emphasis added.) State v. [

i ting F. S. Royster
.oville, 113 N.H. 161, 163, 304 A.2d 366, 369 (1973), quo

24) éuano Co. N Virginia, 253 U.S. 412, 415 (1?20)." Carson v. Maurer,
pra at 932, 424 A.2d at 831 (further citations omitted).

i i i the jurisprudence of the
Middle-tier equal protection scrutipy thus eptered

ate Constitution, id., and accompanying questions as yet unanswered wi}l
ovide fodder for a good many opinions. I am concerned here, however, with what

I see as the misapplication of this intermediate standard, assuming it to be

-uly intermediate in character and as limited in application as the court in
irson indicated by the language used to describe it.

An understanding of that intermediate character and the limits of such review
an prove elusive, hawever, and it is well to acknowledge that Carson’s test
affers from a proven susceptibility to confusion with other standards of equal
rotection review, a failing perhaps portended by the derivation of Carson’s
anguage from F.S. Royster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920).
byster involved a challenge to disparate State corporate income tax treatments,

s to which the latitude of State legislative discretion under the Fourteenth
mendment’s equal protection clause was admitted to [*25] be "notably wide."
i. The majority nonetheless struck down the statute in question because they
ould "conceive" of "no ground" for justifying the differential treatment, id.

t 416; Justices Brandeis and Holmes, on the other hand, dissented because they
>uld conceive of just such a ground, id at 418. What is clear, however, is that

he entire Court treated the test of what was "reasonable, not arbitrary . . .
aving a fair and substantial relation to the object of the legislation," id. at
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415, as what we today would call the first-tier, rational basis test. Although
the federal judiciary, like this court, has subsequently tried to use Royster’s ‘
formulation to provide "somewhat heightened" middle-tier scrutiny, City of
Cleburne v. Cleburne Living Center, 473 U.S. 432, 441 (1985), the very opinions ¢
cited in Carson as so applying it have reverted to type, as it were, by (

lapsing into rational basis terminology. See, e.g., on legit@macy' !
classifications, Lalli v. Lalli, 439 U.S. 25?, 2?3 (1?78), cited in Carson V.
Maurer, supra at 932, 424 A.2d at 831 ("our inquiry [1s] . . . On whether the.
statute’s relation to the state interests it is [*26] intended to promote 1s
so tenuous that it lacks . . rationality");:; and, on gender, Reed V. Reed{ 404
U.s. 71, 76 (1971) (question "is whether a d%fference in the.sex.of competing
applicants . . . bears a rational relationshlp.to a sta?e‘objectlye. o romle )
This court, indeed, has gone one step further in recognizing candidly that the
rational basis test and the test derived from Royster have in some instances
been treated as interchangeable, see State v. Deflorio, 128 N.H. 309, 315, 512

A.2d 1133, 1136 (1986).

this proven judicial tendency to blur any
difference between the two tests doubtless reflects the furtper fact that thg
first segment of the compound standard derived from Royster.ls simply a concilse
version of the rational basis test, Carson’s threshold requirement that a
challenged classification be "reasonable, not arbitrary," see Qarson.v. Maurer,
supra at 932, 424 A.2d at 831, being equivalent to the usual first=tier standard'

that the classification must "rationally relate[] to a legitimate State (
441 A.2d 1146, 1149 (1982)

At least in our State cases,

{
{
(
(
(
(
l
I
(

interest," Boehner v. State, 122 N.H. 79, 84, .
(citation omitted). And while the court [*27] in Carson may or may not have (
said the last word in seeming to identify rational basis with a favorable (

cost-benefit balance, Carson v. Maurer, 120 N.H. at 933, 424 A.2d at 831, the
court did make it clear that this prong of the test was deferential to the
legislative judgment in question, "the wisdom of or necessity for" which was
beyond the scope of judicial review. Id.

deferential in its entirety (i.e., in the absence of suspect classification or
fundamental right, courts will not second-guess legislative judgment of need,
Id.). This pledge of deference is a shaky one, however, thanks to uncertainty
over the meaning of the second segment of the standard derived from Royster,
requiring a "fair and substantial" relationship between the chosen
classification and the legitimate legislative objective. This uncertainty must
be seen as a further condition not only facilitating the identification (or
misidentification) of the Carson standard with the rational basis test, as we
have seen, but alsoc placing temptation in the way of those inclined to impose a
far stricter standard in the name [*28] of intermediate scrutiny, as we will

see below.

¢
¢
¢
Indeed, as the court expressed it at one point. the second-tier test was (
¢
¢
4

While the definitive explanation of "fair and substantial relationship" must
apparently await another day, it is fair to say here that if the phrase really
is to function as a genuinely middle-tier test, and at the same time defer to
ultimate legislative policy judgments, it must be understood as a
substantively neutral requirement that the classification in question fit the
permitted legislative objective with some minimally acceptable level of
precision, or promote it with some like degree of efficiency. It is thus
presumably meant to be a test that would strike down a classification barring
too many people from invoking a right even when they could do so without
compromising the State’s objective, and it might also take into consideration a
claimant’s demonstration that a challenged classification would allow too many
to.invoke the right even when that would be antithetical to the State’s )
objective. The test, in any event, must be intended to demand that there be some



i of inclusiveness in any classificatign se}ected to serve a
igg;ggr;:EZriSEeéy disparate treatment. On any'other v1§w,.1pdeed, tpe gars§n !
test would [*29)] simply be an obscurely articulated judicial commission Oi i
reviewing the merits of legislation, a role that the Carson court took palgs o
disclaim any authority to play in the name of intermediate scrutiny. (Whe§ er
Carson’s promise of substantively neutral mlddleTtler review can be a truby "
practical objective is, of course, gnothgr question, which would takg met ey(c))rk
the justifiable scope of a dissent in this case. Here, I am only trying to w
with Carson’s reasoning taken at face value.) ¥

i isti ticulated intermediate
umin then, that we are to have a d}stlnctly ar ' .
tesﬁssf quél proéection review, and assuming that I am right about the function!

that the "fair and "substantial" criterion may perform in such review

i i fronting the court is to
ntly with Carson’s reasoning, Fhe task con ; : _
iggiéigs thg requisite degree of efficiency, or fit, that intermediate scrutiny

i i i imple job, both -

. While I would not suggest that this will be a simp
gssggg:es before the court and the members of the couyt 1tse}f spould congrgnt =
the difficulty in the earliest possible case, for until the job is attempted, :

the intermediate nature of the scrutiny will remain elusive. Fortunately,

however, [*30] the facts of the case before us allow for application of whatf
the Carson opinion claims to be intended, even without a more exactly

=
articulated standard of legislative tailoring than the court has as yet -
announced.
. B
~
PN

There are two reasons, however, why this 1ess-than—mathematicallx precise fitt
should still qualify as fair and substantial. One of those reasons 1s suggested §

in the court’s own opinion: if allegations of negligence in construction, or

notice to some municipal agent, are enough [*36] to counter a municipal 3
immunity claim in the first instance, there will be precious few street and F
sidewalk accidents without a subsequent lawsuit against a city or town, and the 5
court’s view of immunity’s proper scope will entail a serious burden of

defending against such claims. Certainly the legislature could reasonably chooseg
the scope of immunity embodied in the present statutory scheme in order to

obviate the unmeritorious litigation that would attend the narrower concept =
favored by the court.

-~
The second reason for finding a sufficiently fair and substantial fit betweenP
the court’s view of legitimate immunity and thi &~

>roduce. Because there is no indication of the number o
'nd sidewalk hazards. that eventuate from municipal indi
construction, there is no indication that the statutory immunity is

overinclu§ive to any significant degree. It is crucial to recognize this, lest
we lose sight of the point that w

€ are supposed to be applying an intermedi
f*371  standard, and should not demand tgg precise conggugncg of probgzmd;gge
solution that would be appropriate, say, if a fundamental right recognized by
the Constitution were at stake. When, on the contrary, the majority of the court
rely on two possibilities of wholly uncertain significance to strike down the
statute in issue, their ruling cannot be understood as an instance of
intermediate equal protection review, but as one of strict scrutiny wholly
inappropriate when the trigger of judicial oversight is the limitation of a
right with less than fundamental constitutional significance.
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And so the "fair and substantial" relation test is metamorphosed yet again. a

strictest scrutiny known
» equal protection analysis. There could be no more striki
ed to reexamine the Carson tes
sses for intermediate review.
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THAYER, J., joins in the dissent.
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The extraordinarily heavy burden that Judge Souter demands of those
seeking relief from the courts {s vividly demonstrated in Appeal of

Bosselait, 547 A.2d 682 (N.H. 1988), a case involving both

constitutional and statutory issues. In Bosselait, two brothers, ages
76 and 79, shared a janitorial job, with each working four hours a day.
When their employer laid them off, the brothers sought unemployment
benefits but were rejected. The Department of Employment appeal
tribunal noted that the benefits statute required applicants to be
"ayailable for and seeking permanent, full-time work." Although the
Bosselaits complained that they suffered health problems precluding
full-time employment and that the statute "{s discriminating against old
fellas...old people," the appeals tribunal rejected their claims.

Judge Souter dismissed the plaintiffs' claims of violations under
the state and federal constitutional guarantees of equal protection, the
federal Age Discrimination in Employment Act and the federal
Rehabilitation Act. Despite the plaintiffs' statements before the
appeals tribunal (where they appeared without counsel), he stated that
"[n]ot one of these {ssues...has been both timely raised below and
preserved for consideration on appeal."” Although finding the record
inadequate to preserve the issues, Judge Souter proceeded, in lengthy

dicta, to discuss and reject each claim.

An cx@ple of Judge Souter's narrow interpretation of the equal
protection clause is his opinion in Appeal of Bosselait, 547 A.2d 682 (N.H. 1987).
In that case, two elderly brothers appealed the denial of workers' compensation
bensfits to them when they were laid off from a janitorial job they had shared
for 22 years. Although workers laid off from their jobs are generally eligible for
uncmployment benefits, the brothers were denied any benefits under a state rule
requiring recipients to be available for full-time work. Judge Souter
acknowledged the "candid testimony" in the casc that the brothers "don't dare to
work more than four hours a day at their ages and would not play with their
beal:h." indicating that "men close to 80 do not have the capacity for eight hours
of physical labor every day without risk to their health.” 1d. at 687.
Nevertheless, in an opinion for the court, Judge Souter upheld the denial.
Professor Robert Sedler of Wayne State University has noted that Bosselait is an

example of equal protection analysis illustrating "extreme deference to

legislative judgment." Supreme Court Watch (Aug. 1990) at 3.
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604] APPEAL OF BOSSELAIT 605

SOUTER, J. Two formerly part-time employees bring this appeal
under RSA 289-A:67, I, from an order of an appez_xl trlbur_xal of the
department of employment security (DES), whlck}‘ denied ‘th-em
unemployment compensation because thgy were not ready., willing
and able” to accept and perform full-time w_ork. We affirm.

The plaintiffs, Albert and Edward Bosselait, are brot}}ers, who
were 76 and 79 years old, respectively, at the time t.hey filed tl}enr
claims for benefits. For 22 years they shared.a smgle.full-tlme
janitor’s position at the Spaulding Youth Center in No_rthfleld. each

¢ them working four hours a day.

In 1986, Spaulding contracted with a third party for custodial
services and eliminated about 35 positions, including the job held
jointly by the plaintiffs. Following their discharge on June 30, 1986,
the plaintiffs applied to DES for unemployment compensation
benefits, and when a certifying officer rejected their claims, see
RSA 282-A:44, they applied to an appeal tribunal within the
department, see RSA 282-A:53. The tribunal held an evidentiary
hearing, at which the plaintiffs were assisted by a lay represent-
ative, and each of them testified about limitations on his capacity
to work. Mr. Albert Bosselait represented that he had a “weak back
[that] goes out of joint when least expected,” and his brother
indicated that he was limited by partial eyesight and angina. They
indicated forthrightly that they would not accept new jobs calling
for more than four hours of work each day. Mr. Edward Bosselait
testified that “we don’t dare to work more than four hours a day
at our age,” and said that he was “not gonna play with [his] health.”

When the tribunal called attention to the statutory eligibility
requirement that an applicant must be “available for and seeking
permanent, full-time work,” see RSA 282-A:31, I(d), Mr. Edward
Bosselait responded that “I think [the statute is] diseriminating
against old fellas . . . old people.” The tribunal found each plaintiff
ineligible because he was “not ready, willing and able” to accept
full-time work as the statute required. See RSA 282-A:31, I(c).

After the appeal tribunal’s decision, the plaintiffs obtained legal
counsel, who requested the commissioner of DES to reopen the case
before the tribunal, based on State and federal equal protection
claims and general allegations that subparagraph (d) violated State
and federal statutes prohibiting discrimination against mothers,

the handicapped, and people over 65. When the commissioner
refused to reopen, the plaintiffs appealed the appeal tribunal
decision to the appellate division of NES, see RSA 282-A:62,
purporting to raise a State equal protection claim, and asserting
a governmental obligation to provide unemployment compensation
to mothers, the handicapped, and the elderly, who may be limited
to part-time work. (The procedural history from appeal tribunal to
appellate division is complicated in the extreme. See Appeal of
Albert Bosselait & a., N.H. Sup. Ct. No. 86-430. Fortunately, its
details have no bearing on the present appeal.)
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LI'ne appellate division noted that it was admitted that the
plaintiffs were physically able to work only four hours a day, but
rejected claims that subparagraph (d) violated the State equal
protection standard and conflicted with § 504 of the federal
Rehabilitation Act of 1973, 29 U.S.C.A. § 794 (Supp. 1988). The
appeal to this court under RSA 282-A:67 ensued. As we have
explained elsewhere, see Appeal of Kelly, 129 N.H. 462, 466, 529
A.2d 935, 937 (1987), our jurisdiction is limited to reviewing the
record of the appeal tribunal for errors of law, see RSA 282-A:67,
IV, except insofar as that record may have been clarified or the
issues limited in the course of subsequent proceedings before the
appellate division.

The plaintiffs have challenged the denial of benefits by seeking
to raise three issues before us. They claim that subparagraph (d)
violates the federal Age Discrimination Act of 1975, 42 U.S.C.A.
§ 6101 et seq. (1983); that it violates the federal Rehabilitation Act
of 1973, 29 U.S.C.A. § 791 et seq.; and that it violates State and
federal constitutional guarantees of equal protection of the laws.
Not one of these issues, however, has been both timely raised below
and preserved for consideration on appeal.

Under our Rule 10(1Xc), a party appealing from an administra-
tive agency is limited to the questions “set forth in the petition [for
appeal] or fairly comprised therein. . . .” The petition in this case
sets out two questions, each of them raising an issue of equal
protection under the State and National Constitutions. Any federal
statutory issues were thus waived, although it does not appear that
they were ever adequately raised before the appeal tribunal.

The record below contains no reference to the Age Discrimination
Act, 42 U.S.C.A. § 6101 et seq., and although Mr. Edward Bosselait
stated before the appeal tribunal that he thought subparagraph (d)
discriminated against the elderly, his remark could not reasonably
have been understood as initiating a statutory claim under federal
law. The review of proceedings before the appeal tribunal is

likewise devoid of any reference to a claim under the Rehabilitation
Act, 29 U.S.C.A. § 791 et seq. While the plaintiffs referred to their
physical limitations, their remarks, again, were insufficient to put
the tribunal on notice that it should address the factual as well as
legal issues peculiar to such a federal statutory claim.

Thus it appears from the record that the plaintiffs not only failed
to raise the statutory issues in their appeal petition to us, but failed
to raise them initially in the trial forum of the appeal tribunal.
Their belated attempts to inject the statutory issues into the appeal
at this point therefore run afoul of our rule that “issues [must be]
raised at the earliest possible time, because trial forums should
have a full opportunity to come to sound conclusions and to correct
[claimed] errors in the first instance.” Sklar Realty v. Town of
Merrimack, 125 N.H. 32, 328, 480 A.2d 149, 153 (1984) (citation
omitted). To this we may add that unless a claim is raised in the
trial forum, there is no opportunity for a party to develop a factual
record supporting his theory of relief, or to make an offer of proof
sufficient to justify a demand to introduce relevant evidence and
preserve an issue for appeal. (The commissioner of DES is, of
course, authorized by RSA 282-A:60 to permit a claimant to reopen
a case within the time allowed in order to raise a new issue before
an appeal tribunal, if the claimant has a reasonable explanation for
his previous failure to raise the issue and can give an indication

of legal and factual support for the position he wishes to take.)
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[1] Sklar is equally applicable, moreover, to bar consideration
of the equal protection questions that the plaintiffs purport to
preserve by listing them in this appeal petition, for these
constitutional issues were never adequately raised before the appeal
tribunal. While, as we noted above, one plaintiff expressed the view
that subparagraph (d) was discriminatory against the aged, neither
he nor anyone on his behalf expressed the view that the statute was
therefore invalid as working a denial of equal protection. Since
many statutes are candidates for enlightened amendment without
thereby being in any way unconstitutional, the plaintiff’s remark
was not sufficient to put anyone on notice that he thereby meant
to raise a constitutional issue. (We have not overlooked the fact that
the plaintiffs sought to raise a State equal protection claim in the
appellate division. The appellate division, however, is not the forum
of trial where issues may be raised initially in accordance with
Sklar and like cases. The division provides an intermediate
administrative appeal, in which issues previously raised may be
waived or narrowed; it does not provide an opportunity to raise new

issues for the first time. See Appeal of Kelly, 129 N.H. at 466, 529
A.2d at 937.) ‘

We must in candor say, therefore, that if the state of the record
had been adequately disclosed to us we would not have accepted
this appeal. See Sup. CT. R. 10. Because, however, the appellate
division saw fit to deal with an issue under the Rehabilitation Act
and to conclude that there was no violation of the State equal
protection guarantee, and because similar claims may be raised in
the future, there is some utility in speaking to these issues here,
rather than merely entering the summary affirmance that would
be proper under Rule 25(1Xd).
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we come to more familiar ground in reaching the issue under
the State Constitution, part I, article 12, raised by the plaintiffs’
contention that a denial of equal protection inheres in the
restriction of benefits to those who are able and willing to work
full-time. In addressing this State equal protection claim, the
plaintiffs are principally concerned to persuade us to review the
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effect of subparagraph (d) under the so-called middle-tier test of
Carson v. Maurer, 120 N.H. 925, 931-33, 424 A.2d 825, 830-31
(1980), which requires that legislation restricting the enjoyment of
an “important substantive right” be reasonable, not arbitrary, and
Justified by a “fair and substantial” relationship to the effectuation
of a legitimate governmental objective.

The plaintiffs offer three arguments to support their claim that
-entitlement to unemployment compensation should be treated as an
'important-substantive right for purposes of Carson. None of them
IS persuasive,

First, the plaintiffs argue for heightened scrutiny on the ground
that part-time workers are taxed like all other workers to provide
funds for paying unemployment compensation, but claimants from
that class of part-time workers are refused benefits to which
workers are generally entitled. The argument carries the plaintiffs
nowhere, however, for it rests on false assumptions of fact and law.

First, workers like the plaintiffs are not taxed: their embl
taxed. See RSA 989.A-qa 1 : bloyers are




The second mistaken

assumption is that those who work only part-time are denied
benefits when they are unemployed. On the contrary, former part-
time workers, like former full-time employees, are not disqualified
unless they are unable or unwilling to take a full-time job as a
condition of receiving unemployment compensation. That is to say,
the members of the class affected by subparagraph (d) are not
identified by the hours they used to work, but by the hours they
can and will agree to work in the immediate future.

(31 The second argument for heightened serutiny purportedly
rests on an analogy with federal cases applying a middle-tier test
under the fourteenth amendment for reviewing disparate treatment
based on gender, because of its immutability as a characteristic.
See, e.g., Califano v. Goldfarb, 430 U.S. 199 (1977). The plaintiffs
argue that their age is as immutable as gender, and because
subparagraph (d) is said to have a disparate effect on the elderly,
it should receive middle-tier serutiny. Whatever may be the merits
of the analogy, the short answer to any suggestion that a distinction
based on age merits middle-tier review under the National
Constitution is answered by Massachusetts Bd. of Retirement v.
Murgia, 427 U.S. 307, 313-14 (1976), in which the Supreme Court
of the United States rejected the argument for strict scrutiny of
age discrimination claims, in favor of the rational basis test. See
Cleburne v. Cleburne Living Center, Inc., 473 U.S. 432, 440-41
(1985) (collecting cases on levels of fourteenth amendment equal
protection review); see also Washington v. Davis, 426 U.S. 229, 242
(1976) (non-dispositive significance of merely disparate impact in
equal protection review). There is thus no basis to claim that State
equal protection should grant the middle-tier scrutiny that federal
equal protection would provide, because federal equal protection
does not provide it.

Finally, the plaintiffs try to identify their interests with the
rights on which middle-tier review was premised in Carson, 120
N.H. at 925, 424 A.2d at 825, and Estabrook v. American Hoist &
Derrick, Inc., 127 N.H. 162, 498 A.2d 741 (1985). But to see why
the present case bears no comparison with Carson and Estabrook,
it is only necessary to recall that those cases dealt with selective
restrictions on common law rights of action to recover for injuries.
Here, on the contrary, we are not dealing with any common law
right of recovery that was superseded by the unemployment
compensation scheme, for the latter is entirely a creation of statute
and dependent upon statute for its content. Armstrong v. Adams,
113 N.H. 370, 373, 308 A.2d 844, 846 (1973); Pomponio v. State, 106
N.H. 273, 274, 209 A.2d 733, 734 (1965). Carson and Estabrook

therefore have no bearing on the case.

(4] If the analogy with Carson and Estabrook fails, however,
comparisons with other prior cases are ready at hand. In Arsenault
v. Abbott Furniture Corp., 122 N.H. 521, 522, 446 A.2d 1174, 1175
(1982), we considered an equal protection challenge to the benefit
scheme under the workers’ compensation act, RSA chapter 281,
which we resolved by application of the rational basis test. We thus
applied to alleged disparities in compensation for injuries related
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protection challenges to compensation schedules in fetitwon of otate
. Employees’ Assoc. & Goulette, 129 N.H. 536, 540, 529 A.2d 968, 971
(1987). Goulette's holding exemplified a broader rule that legislation
merely regulating economic benefits and burdens, with no other
significant feature, is reviewable under the rational basis criterion
when challenged under the equal protection clause for allegedly
producing disparate treatment, or under the due process clause on
the ground that even its impartial application is invalid. See
Boehner v. State, 122 N.H. 79, 83-84, 441 A.2d 1146, 1148 (1982)
(quoting Opinion of the Justices, 117 N.H. 749, 758, 379 A.2d 782,
788 (1977)); see also Cleburne v. Cleburne Learning Center, Inc., 473
U.S. at 440 (rational basis test applied to review “social or economic
legislation” on fourteenth amendment equal protection review).

[5] A challenge to differential treatment in the distribution of
benefits under an unemployment compensation scheme thus
‘presents a classic occasion to apply the rational basis test, and the
burden therefore rests on the plaintiffs to demonstrate that the
restriction of benefits to those able and willing to accept full-time
work is not rationally related to the advancement of any legitimate
governmental interest. See Boehner v. State, supra at 84, 441 A.2d
at 1149. But this they cannot do, for the State has identified two
objectives that the legislature could find both to be served by the
restriction in question and to further the admittedly proper State
policy of mitigating the effects of involuntary unemployment.

The first such objective is to conserve the available funds for the
benefit of those who need them most, by restricting eligibility for
benefits to those who need them most. Those who need the funds
most are those with no sources of income except their paychecks.
Such claimants are likely to seek full-time work, because they will
need the level of pay that only full-time work yields. Conversely,
the legislature could infer that those who can or will work only
part-time probably have another source of income or support that
provides some mitigation for the effects of unemployment. The
legislature could, in short, conclude that the full-time work
requirement would effectively select the most needy applicants, for
whose benefit the unemployment compensation funds should be
conserved.

The second objective that could be found to be served by
subparagraph (d) is that of limiting the unemployment itself to the
briefest possible period, and thus limiting the demand for benefits
accordingly. Because the applicant who restricts himself to part-
time work thereby isolates himself from a significant, and probably

the major, segment of the job market, the legislature was entitled
to infer that an applicant ready to take full-time work has a better
chance of getting some job within any given period of time. Once
the applicant has a job, he can of course look about for an
alternative schedule more to his liking, since he and his family will
not be subjected to unusual privation while he does so, and no
employer will be taxed to compensate him while he makes the
further search. But pending a successful completion of that further
search, the legislative goals of limiting unemployment and its social
costs will be served by inducing the unemployed to accept work
full-time if that is what turns up first.

[6] The scheme as so rationalized will not, admittedly, produce
an exact equality of benefits and burdens among the variously
identifiable segments of employable people. But the standard of
equal protection makes no such demand, Boehner v. State, 122 N.H.
at 85, 441 A.2d at 1149-50, any more than it requires a court
reviewing the effects of unemployment compensation to ignore the
other societal benefits, such as social security, that are available to
responsible and commendable job applicants like the plaintiffs,
whose age prevents their acceptance of full-time work.
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--Rehab Act Claim

You found no Rehab Act violation because

(1) Benefits must be denied "solely by reason of handicap"
to establish a violation. Here, the plaintiffs' weak back,
angina, and poor eyesight did not prevent them from working
full time. Their concern for their health did.

(2) Even if these conditions did prevent them from working
full time, the plaintiffs were not "otherwise qualified" for
the benefits, since to qualify, beneficiaries had to be
available to work full-time. The only remaining issue was
whether this requirement had a disparate impact, which under
the Rehab Act is established only by the requirement's
having a "particular exclusionary effect" on a class of
handicapped, which effect is unreasonable either because it
is not reasonably based on an appropriate governmental
objective or because it could be eliminated without
unreasonable expense. Plaintiffs did not attempt to prove
either.

Other noteworthy points

--The opinion was unanimous.

--Professor Sedler, cited by PAW for the proposition that
this case demonstrates extreme deference to legislative
judgments, wrote for the Nation Institute that "non-
interpretive review is not only legitimate, but it is also a
necessary postulate for constitutional adjudication" and
that "Under the non-interpretivist position, the Court
therefore acted legitimately when it infused the 'economic
freedom' value into the due process clause during the
'Lochner era' and when it infused the 'personal freedom'
value into the due process clause in Griswold v. Connecticut
and the cases following." He also claims that "the Court
institutionally has never accepted the interpretivist view
of judicial review."
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For example, given the opportunity to establish greater protections
under the state constitutional guarantee of equal protection, Judge
Souter declined. In State V. DeFlorio, 512 A.2d 1133 (N.H. 1986), a
sixteen-year-old was convicted as an adult of misdemeanor traffic
offenses -- driving without a license and operating a vehicle "in
disobedience to a police officer" -- and sentenced to four consecutive
weekends in the county jail, which lacked segregated facilities for
juveniles. Because of his age, the county jail staff refused to admit
him. On appeal, the county and the teenager argued that the statute
requiring his being tried as an adult was unconstitutional on federal
and state equal protection grounds. The defendant asserted that the
court should apply "heightened scrutiny” to the statutory classification
based on age, which requires the government to show that the age-based
distinctions "serve important governmental objectives that are
substantially related to achieving those objections." Craig v. Boren,

429 U.S. 190 (1976)

Judge Souter, writing for the court, rejected his argument and
applied the less protective "rational basis test", which 1is used to
review age-based discrimination under the federal equal protection
clause. The rational basis test gives great deference to discrimination
and requires only that the law be reasonable. By adopting this test as
"the appropriate one to apply in assessing both the State and the
federal claim,' Judge Souter equated the two equal protection guarantees
and completely ignored his statement in Kellenbeck that state
constitutional standards should differ from their federal counterparts.
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[3] Although the defendant appears to assume that the equal
protection claim must be judged under the so-called middle tier test
of Carson v. Maurer, 120 N.H. 925, 932, 424 A.2d 825, 830-31 (1980)
(reasonable, not arbitrary, having fair and substantial relation to
legislative object), we agree with the county that the rational basis

test is the appropriate one to apply in assessing both the State and
the federal claim. See State v. Scoville, 113 N.H. 161, 163-64, 304
A.2d 366. 368-69 (1973) (“reasonable, not arbitrary [having a] fair
and substantial relation” test assumed to be equivalent to rational
basis test: classification of seventeen-year-old violators as adult
criminals is rational and consistent with constitutional principles).
See also Jones v. United States, 103 S. Ct. 3043, 3049 (1983) (rational
basis test applied to classification affecting liberty interests when
challenged under equal protection aspect of fifth amendment);
Stokes v. Fair. 581 F.2d 287, 289 (1st Cir. 1978) (“there is no consti-
tutional right to any preferred treatment as a juvenile offender”),
cert. denied, 439 U.S. 1078 (1979); United States v. Quinones, 353 F.
Supp. 1325, 1328 (D.P.R. 1973) (“reasonable . . . not arbitrary . ..
having fair and substantial relation” test apparently assumed to be
equivalent to rational basis test: statutory distinction between
crimes punishable by death or life imprisonment, in which attorney
general lacks discretion to proceed against juvenile as juvenile
delinquent, and other crimes does not violate equal protection), aff'd
516 F.2d 1309 (1st Cir.), cert. denied, 423 U.S. 852 (1975); State v.
Hart, 89 Wis. 2d 58, 277 N.W.2d 843 (1979) (rational basis justifies

separate classification of children over sixteen who violate the motor t
vehicle code and those who violate other provisions of the eriminal

statutes).
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Rape Shield Cases

Similar to the rape shield laws enacted by forty-six states and the
U.S. Congress, New Hampshire's statute 1is essentially a codification of
the right to privacy for rape victims and is intended to encourage them
to come forward to testify. The law provides that "[plrior consensual
sexual activity between the victim and any person other than the actor
[defendant] shall not be admitted into evidence." Before Judge Souter's
appointment to the state supremeé court, in State V. Howard, 426 A.2d 457
(N.H. 1981), the court held that the rape shield law must yleld to some
degree to the defendant's constitutional right to cross-examination. and
allow him an opportunity, out of the jury's presence, to show that the
value of evidence of prior consensual sexual activity outweighs its
prejudicial effect on the victim.

In State V. Colbath, 540 A.2d 1212 (N.H. 1988), Judge Souter
reversed the trial court's exclusion of evidence of prior consensual
sexual activity, stating that the rape shield law could not bar
testimony of the rape victim "hanging all over everyone and making out
with [the defendant) and a few others" in the hours preceding the
{ncident. In this case, for example, "the jury could have taken
evidence of the complainant's openly sexually provocative behavior
toward a group of men as evidence of her probable attitude toward an
individual within the group." He further suggested that the victim may
have alleged rape to "excuse her undignified predicament". The court
concluded that the evidence related directly to the accused's defense of
consent., However, on retrial, the defendant was convicted again.

inion_in 1e_Vv 1bath

In addition, Judge Souter's opinion in State V. Colbath, 540 A.2d 1212 (N.H.

1988) also suggests concern about his views on women's rights. Like many other
states, New Hampshire has enacted a rape shield law, which prohibits testimony
in a rape case of "[plrior consensual sexual activity between the victim and any
person other than" the defendant. N.H. RSA 632-A:6. The New Hampshire

Supreme Court had previously ruled that such cvidence may be admitted despite
he law where the defendant can bear the burden of proving that the "probative
value" of the evidence outweighs its "prcjudicial effect” on the rape victim. Sial¢

v. Howard, 426 A.2d 457, 461 (N.H. 1981). Despite the fact that Judge Souter very
seldom voted 10 overrule criminal convictions, in Colbath he reversed a rape
conviction, Wwriting (bat evidence of a Tape victim's allegedly "sexually

suggestive” behavior toward several men at a bar other than the defendant
should not have been excluded at trial. Colbath, supra. 540 A.2d at 1216.
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e Souter's opinion in Colbath has been severely criticized. Shortly

rights organizalions called it "an isolated

ional (March 19,
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its probative value truly outweighs its P
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ﬂ had left the tavern in the company of various men several times
i during the afternoon, and the court admitted her statement to the

police, quoted above, that she had seen “a girl with dark hair
hanging all over everyone and making out with, Richatd Colbath
and a few others.” On cross-examination Lepene was permitted to

testify further about her earlier statement.
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The defendant has suggested that we address this issue simply
as one of statutory construction, by holding that the shield law’s
mandate to exclude evidence of “consensual sexual activity” with
others can have no application to overt sexual activity of the
complainant in a bar open to the public. This was, indeed, the [

position taken by defendant’s trial counsel, who relied on prior
construction of the act as intended to honor the complainant’s
interest in preserving the privacy of intimate activity. See, e.g.,
State v. Howard, 121 N.H. 53, 59, 426 A.2d 457, 461 (1981); Berger,
Man’s Trial, Woman's Tribulation: Rape Cases in the Courtroom,
77 CoLuM. L. REv. 1, 41 (1977) (“[TThe trauma of baring one’s
intimate past to the eyes of the world—turning one’s bedroom into
a showcase—overshadows the usual discomfort of testifying . . . to
one’s biases, lies or even convictions of criminal acts.” (Footnote
omitted.)).

While we do not reject this argument, we are not disposed to rule
on it here. The State did not address the argument’s merits at all

. in its brief, and we prefer not to rule on a legal position so little
remarked upon by one side of the case when, as here, existing
precedent provides a clear conceptual framework for the resolution
of the issue before us.

That framework began to emerge in the first appeal to question
the applicability of the shield law after its enactment in 1975. See
Laws 1975, 302:1; State v. Howard supra. Despite the absolute
terms of the shield law’s prohibition, our cases have consistently
reflected the common recognition that such a statute’s reach has
to be limited by a defendant’s State and national constitutional
rights to confront the witnesses against him and to present his own
exculpatory evidence. N.H. CoNSsT. pt. I, art. 15; State v. Howard
supra; U.S. CONST. amend. VI; see Davis v. Alaska, 415 U.S. 308,
316 (1974) (amend. VI confrontation right includes right to cross-
examine); Washington v. Texas, 388 U.S. 14, 19 (1967) (amend. VI
guarantees right to present defense witnesses); Pointer v. Tezas, 380
U.S. 400, 403 (1965) (amend. VI applicable against States). Thus,
this court has held that a rape defendant must be given an
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opportunity to demonstrate that the “probative value [of the
statutorily inadmissible evidence] in the context of that particular
case outweighs its prejudicial effect on the prosecutrix.” State v.
Howard, supra at 59, 426 A.2d at 461. But see Tanford and
Bocchino, Rape Victim Shield Laws and the Sixth Amendment, 128
U. PA. L. REV. 544, 570 (1980) (countervailing prejudice is risk of
jury irrationality, not harm to victim’s feelings).

: It is on such a determination of relative weight, then, that the
jury ir}struction in question must stand or fall. In the normal case,
of course, this weighing process takes place in a hearing outside
the jury’s presence, before any evidence is admitted, see State v.
Howard, 121 N.H. at 58-59, 426 A.2d at 427, and the record of that
hearing is a principal focus of any later review by this court. In

this case, however, where the shield law is assumed to be the basis
for the instruction striking evidence previously admitted, we look
to the record of testimony that the jury actually heard, to determine
whether it was inadmissible in the first place, and therefore
properly subject to being stricken later on.

As soon as we address this process of assigning relative weight
to prejudicial and probative force, it becomes apparent that the
public character of the complainant’s behavior is significant. On the
one hand, describing a complainant’s open, sexually suggestive
conduct in the presence of patrons of a public bar obviously has
far less potential for damaging the sensibilities than revealing what
the same person may have done in the company of another behind
a closed door. On the other hand, evidence of public displays of
general interest in sexual activity can be taken to indicate a
contemporaneous receptiveness to sexual advances that cannot be
inferred from evidence of private behavior with chosen sex
partners. See State v. Goulet, 129 N.H. 348, 351, 529 A.2d 879, 881
(1987) (evidence of sexual promiscuity not necessarily admissible in
spite of shield law); State v. Shute, 122 N.H. 498, 446 A.2d 1162
(1982) (evidence of mere predilection for promiscuity too remote).

In this case, for example, the jury could have taken evidence of
the complainant’s openly sexually provocative behavior toward a
group of men as evidence of her probable attitude toward an
individual within the group. Evidence that the publicly inviting
acts occurred closely in time to the alleged sexual assault by one
such man could have been viewed as indicating the complainant’s
likely attitude at the time of the sexual activity in question. It
would, in fact, understate the importance of such evidence in this
case to speak of it merely as relevant. We should recall that the
fact of intercourse was not denied, and that the evidence of assault
was subject to the explanation that the defendant’s jealous living
companion had inflicted the visible injuries. The companion’s
furious behavior had a further bearing on the case, as well, for the
jury could have regarded her attack as a reason for the complainant
to regret a voluntary liaison with the defendant, and as a motive
for the complainant to allege rape as a way to explain her injuries
and excuse her undignified predicament. With the sex act thus
admitted, with the evidence of violence subject to exculpatory
explanation, and with a motive for the complainant to make a false
accusation, the outcome of the prosecution could well have turned
on a very close judgment about the complainant’s attitude of
resistance or consent.
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[6] Because little significance can be assigned here either to the
privacy interest or to a fear of misleading the jury, the trial court
was bound to recognize the defendant’s interest in presenting
probably crucial evidence of the complainant’s behavior closely
preceding the alleged rape. Thus, the facts of this case well
illustrate the court’s previous observation that the sexual activities
of a complainant immediately prior to an alleged rape may well
be subject to a defendant’s constitutional right to present evidence.
See State v. LeClair, 121 N.H. 743, 746, 433 A.2d 1326, 1329 (1981)
and cases cited; ¢f. State v. Goulet supra; State v. Shute supra. The
demand of the Constitutions is all the clearer when those activities
were carried on in a public setting. Because the jury instruction
effectively excluded the evidence in question, the conviction must
be reversed and the case remanded for a new trial.

Reversed and remanded.

All concurred,
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In
State v. Baker, 508 A.2d 1059 (N.H. 1986), Judge Souter and the court

Teversed the conviction of a defendant for felonious sexual assault on
the grounds that the defense counsel had not been given an opportunity
to demonstrate that the rape shield law did not apply to testimony about

the victim's prior consensual activity.

Judge Souter simply refused to recognize the importance of the rape
shield law. Although the New Hampshire legislature clearly meant to
ensure the victim's privacy rights, Judge Souter showed little deference
to the lawmakers' intentions. In addition to ignoring the intent of the
legislature, his approach echoes the harmful, stereotypical notions of
"she asked for it" and "she made it up". Interestingly, his decision
for the convicted rapist in Colbath is one of the few in his judicial
career in which he ruled in favor of the defendant. In nearly all of
his criminal cases, he upheld convictions and took a narrow view of

constitutional protection for the accused.



N

I'he trial record indicates that the detendant paid a male juvenile
to introduce him to the thirteen-year-old male victim named in the
indictment. and that over a course of two years the defendant paid
money to these boys in return for sexual activity with them. The
victim named in the indictment described specific sexual acts that
the defendant had performed.

Counsel for the defendant was aware of evidence that the victim
had engaged in sexual activity with persons other than the defend-
ant, and he sought to bring this out during the victim's cross-
examination. in order to preclude any inference that so young a vie-
tim would not have known about the sexual practices he described
unless he had experienced them with the defendant. Accordingly,
defense counsel asked the victim whether he had had any “experi-
ences” with a named third person. When counsel for the State
objected that the question was “confusing or not clear,” the court
custained the objection. The court then allowed defense counsel to

come to the bench to make a requested offer of proof, and counsel
explained that the object of his questioning was “to show [the vic-
tim’s] experience with regard to these matters and his ability .. . to
fabricate a story...."

Although at one point thereafter the:court questioned the rele-
vance of the proposed inquiry, the remainder of the colloquy at the
bench concerned the applicability of RSA 632-A:6 (Supp. 1983), the
rape shield law, as construed in State v. Howard supra. Howard
held that the rape shield law’s bar to the admission of evidence of
“[p]rior consensual sexual activity between the victim and any per-
son other than the [defendant in a prosecution under RSA
chapter 632-A]" is constitutional only if the defendant is “given an
opportunity to demonstrate that due process requires the admission
of such evidence[,] because the probative value in the context of that
particular case outweighs its prejudicial effect” on the victim. State
r. Howard. supra at 58-59, 426 A.2d at 460-61.

At the bench conference, defense counsel requested that opportu-
nity. Counsel for the State then objected “on timeliness as to right
now to bring this up unless the [jJudge wants to send the jury home
and have a full hearing of some kind.” After further discussion, the
bench conference concluded with this exchange between the court
and defense counsel:

“THE COURT: At this state of the proceedings . . . I
- am going to sustain your objection
and note [the] exception, and we will

proceed from there.

[Defense counsell: Would Your Honor grant a hearing
tomorrow morning, then?

THE COURT: No, the Court will not grant a hearing
at this particular stage of the proceed-
ing.”

The defendant submits that this ruling was reversible error, and we
agree.

The State argues, as a preliminary matter, that the claim of error
is not properly before us, because defense counsel failed to preserve
it by timely exception to the trial court’s ruling. This assertion, how-
ever, flies in the face of the record as we have quoted it, which indi-
cates that at the end of the discussion about Howard, the trial court
noted an exception to the ruling. See SUPER. CT. R. 77-A; N.H. R.
Ev. 103(e) (exceptions not required after July 1, 1985).
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(1] Next, the State argues that the court was correct in finding
that the request for a Howard hearing was untimely, and in denying
it for that reason. In responding to this, we have to say in all candor
that we share the exasperation of the trial judge and State's counsel
at receiving a motion for a Howard hearing after a jury was in the
box and a witness was on the stand. Butin fairness we also have to
say that defense counsel’s timing does not violate anything we
explicitly_said in Howard, and that the State has not cited any rule
of the superior court requiring more timely practice.

[2, 3] What is more important, in any event, is that a Howard
hearing is a due process requirement, which must be given a higher
priority than efficiency in the use of jurors’ and witnesses’ time. The
way to force an accommodation of sound judicial management with
constitutionally mandated procedure is to issue and enforce schedul-
ing rules or orders, with provisions for sanctions against counsel
who violate their terms. When, as here, 2 court seeks to penalize the
criminal defendant for his lawyer's untimeliness, the result is
simply a colorable claim of ineffective assistance of counsel.

As a third point, the State relies on State v. Miskell, 122 N.H. 842,
451 A.2d 383 (1982) in maintaining that the defendant never per-
fected his right to 2
offer of proof to justify his request. This argument calls for careful
attention both to Miskell and to the record in this case.

(4] Miskell held that the shield law is not merely a bar 0 the

admission of evidence about 2 vietim's prior consensual sexual activ-
ity, but is also the source of a personal privilege to protect the vie-
tim's privacy on that subject, @ privilege that the victim may invoke
not only at trial but at such pretrial proceedings as depositions and
Howard hearings. When 2 vietim has invoked that privilege, 2 de-
fendant may defeat it only by demonstrating 2 «reasonable possibil-
ity that the information sought will produce the type of evidence
that due process will require to be admitted at trial.” Id. at 846, 451
A.2d at 386. (Emphasis in original.) It is therefore accurate to de-
seribe Miskell as holding that an offer of proof may be demanded
before the shield law's privacy privilege must yield to pretrial
questioning.

5] Miskell did not hold, however, that a defendant must make
such an offer of proof before he is entitled even to insist thata Houw-
ard hearing be scheduled. The present defendant’s demand for such
a hearing was not, therefore, ineffective under Miskell simply
because defense counsel at the bench failed to indicate that he could
prove that the victim had had prior sexual experiences on the basis
of which he could have fabricated a story.

[6] Finally, the State argues that the failure to grant a Howard
hearing was not prejudicial. because the jury had evidence that the
vietim was a street-wise and experienced thirteen~year-old. This is
true so far as it goes, but it begs the question, which is whether he
was experienced enough to have known about the sexual acts he
described unless he had experienced them with the defendant. We
may, indeed, have our suspicions, but on the evidence before the jury
there could be nothing more than that. Howard and Davis v. Alaska,
415 U.S. 308 (1974), teach that the due process right of confrontation

requires more.
Reversed.

ANl concurred.

Howard hearing, because he failed to make an
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Other Points of Interest

o Neither study mentions State v. Goulet, where you upheld a
trial court's ruling that the prosecution could point out
that the defendant had produced no evidence of the victim's
promiscuity. You did so, however, on a ground different
from the one the court below had used, which was that Howard
required admission of any evidence of promiscuity on the
victim's part, and that therefore had the defendant had any
such evidence, he would have introduced it. You ruled that
was error because it took too broad a view of the Howard
exception to the Rape Shield Law:

[1] This assumption is troublesome because the term “promis-
cuity” is expansive enough to cover conduct within the scope of the
rape shield law, but not necessarily admissible under the Howard
exception. And even when Howard might apply, in a close case a
court would run a serious risk of error in assuming the admissibility
of evidence without following Howard’s procedure. While Howard
recognizes that the State and National Constitutions may require
admission of evidence of a victim’s prior sexual activity, admissibil-
ity is not automatic simply because the evidence is relevant on cred-
ibility. The rape shield law authorizes a victim to claim a privilege
of personal privacy, see State v. Miskell, 122 N.H. 842, 845, 451 A.2d
383, 385 (1982), which cannot be defeated without a defendant’s
offer to prove facts that could justify its invasion, id. at 846, 451
A.2d at 385-86; State v. Baker, 127 N.H. 801, 804, 508 A.2d 1059,
1062 (1986), followed by a hearing to establish those facts and to
evaluate the strengths of the competing interests in privacy and
effective confrontation. State v. Howard supra. Thus, without a
Howard hearing, a court may have difficulty saying whether prof-
fered evidence would come in, even when it is evidence of sexual
activity that some people would describe as promiscuous. Therefore,
without an order admitting the evidence, it would be prudent to
assume that the rape shield law would keep it out and render any
argumentative reference to it improper.

There is, however, a different basis to sustain the trial court in
overruling the objection to the prosecutor’s comment and refusing to
give a curative instruction. The comment can reasonably be inter-
preted as nothing more than a response to defense counsel’s
attempts, in cross-examination and closing argument, to present the

victim as a woman of small virtue seeking a stranger for sexual
amusement. This intimation was the whole point of defense counsel’s
fishing for testimony that the victim and her friends went to tbe
club to drink, mingle with the crowd and dance with men they did
not know. Even though the fishing netted nothing much, defense
counsel stuck to the point in a closing argument that held the victim
up as someone who drank at the club, walked thrqugh the crowd,
“maybe” danced, and invited male pursuit by her solitary departure.

[2] In a word, the defense tried to paint the victim as prqmiscu-
ous, and there was nothing wrong with the prosecutor’s plain con-

tention that the try had failed.
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Both Colbath and Baker were unanimous (as was Goulet).

Baker involved a male victim, casting doubt on the theory
that these cases are explained by stereotypes about women.

Other cases where you renedered "pro-victim" "anti-
defendant" decisions in rape/sexual assault cases:

—--State v. Dukette, 127 N.H. 540 (1986) (trial court
properly barred discovery re: statement victim made to
treating physician that she was raped when she was 14 and
had not reported the rape, because the information sought
was not reasonably calculated to lead to discovery of
admissible evidence) .

--State v. Cochran, 569 A.2d 756 (N.H. 1990).

--State v. O'Leary, 128 N.H. 661 (1986).

--State v. Campbell, 127 N.H. 112 (1985).

See also State v. Allen, 128 N.H. 390 (1986) (ruled against
defendant in case of attempted murder of former wife).




4

"

Lt~

JlidldldiiiaaaAaaah 53

_ hiring an appl

Sex Discrimination

Further evidence of Mr. Souter's restrictive interpretation of law
is apparent in the civil rights case of King v. New Hampshire Department
of Resources and Economic Development, 420 F.Supp. 1317 (D. N.H. 1976).
The Attorney General's office under David Souter argued that the
plaintiff had failed to prove that sex discrimination had occurred.

The female plaintiff had been refused summer employment with a
beach meter patrol for three consecutive summers. In one job interview
she was asked whether she could wield a sledgehammer, whether she had
any construction i{ndustry experience, and whether she could "run someone
in." Despite the fact that these duties admittedly constituted "less
than one percent' of the duties of the job, the attormey general's
of fice contended that such questions were job—related and did not
evidence any "discriminatory animus" toward the female applicant. Such
questions, the office concluded, were not unlawful even if they resulted
in a refusal to hire the plaintiff. The Second Circuit Court of Appeals

rejected the argument and upheld the district court's findings that such
questions evidenced a discriminatory state of mind on the part of the

interviewer.

David Souter's office also contended that the plaintiff needed to
show that the job was offered to male applicants with similar
qualifications in order to make out a prima facie case of sex dis-
crimination. However, the appeals court found that a prima facie case
of sex discrimination was made and the burden was on the state to
provide a legitimate nondiscriminatory reason for the employee's

rejection.

Finally, the attorney general also contended that the district
court had imposed an unreasonable burden on employers to check with
every past employer reference of a female applicant. Such a requirement
was described as "reverse discrimination", placing an onerous burden on
small employers. The Court of Appeals disagreed, stating that an
employer cannot use an {solated, negative reference as a pretext for not
icant, and such a negative reference was insufficient to
overcome the showing of discriminatory animus has been made.



This seems to be about a brief on appeal filed in the First

Circuit in King v. N.H. Dept. of Resources, 562 F.2d 80
(19717) ,

According to syllabi of both the d.ct. and ct. app.
opinions, the only person involved from the A-G's office was
Donald W. Stever, Jr.

The case is an unexceptional sex discrimination claim with
conflicting witness accounts. There appears to be no
obvious reason to have refused to defend it.

The study's reference to the State's brief's claim that the
district court required the State to check all the
plaintiff's references, and that this is "reverse
discrimination" and imposes an unreasonable burden on small
business, is curious. What the Court of Appeals actually
held was that the district court had not imposed such a
requirement, but had merely used the State's failure to
check further references as one piece of evidence that its
reasons for not hiring plaintiff were pretextual.
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“ONMY MIND|A. M. Rosentha]

Questions for the Judge

hat is the one thing every-

body wants to know about

Judge David Souter of
Weare, NH.?

Why, what he thinks about abortion,
of course — whether he believes it a
rightor a crime.

What is the one thing the Bush Ad-
ministration is telling us would be
crude and improper to ask Judge
Souter?

Why, what he thinks about abortion.

This makes perfect sense, if you
happen to be President Bush trying to
get a critically important and deli-
cate appointment through the Senate.

As the conservative replacing a lib-
eral in a closely divided court, Judge
Souter would have a central role in
decisions that will affect the Jaw and
life of the country — the same thing,
really.

So Mr. Bush, elected on an anti-
abortion platform, is doing his job,
well. As he sees it, his job is to get
through the Senate a nominee conser-
vative enough to persuade the anti-
abortionists that he will vote their
way but whose record is short enough
to leave an area of doubt that would
allow pro-abortion senators to vote
for him.

Every politician knows that is the
game. But to get the nomination
through, Mr. Bush and the people
around him have to put on a straight
face and act as if they never thought
much about the abortion issue when
they selected Judge Souter. Abor-
tion? Who said that word?

To help him out, the Bush Adminis-
tration can count on a slew of lawyers
and politicians who will argue that to
question Judge Souter on abortion
would force him to make judgments
about issues confronting the Court be-
fore he has a chance to study the spe-
cifics — unfair, unfair.

Nonsense. It is perfectly possible
for a judicial nominee to outline atti-

-tudes toward an important area of
the law wilhout being boxed in about
the specifics of a case through which
a judge is supposed to come to deci-
sion.

If a nominee declines to do this it is
because he is more interested in
votes than in reasonable self-disclo-
sure. d

So it is pietistic, self-serving non-
sense 10 insist that it would be
naughty to ask questions about abor-
tion. The judge will not tell us, under-
standably, how he would vote on a
specific challenge to Roe v. Wade. But
he can certainly tell us whether he
thinks there is a constitutional right
to privacy, as prochoice people in-
sist, or whether it is a right that can

be overridden legislatively.

But whether we are for the right to
abortion, as | am, or against it, we all

know two things. One is that almost
everybody in the country has a strong
opinion about it. It would be an insult
to Judge Souter to believe he does not

No, he won't t2ll us flat out — just
as you and | do — because that would
risk his job. We do not expect a Su-
preme Court nominee to be straight-
forward about one of the most impor-
tant public issues of the century. Isn't
that strange and sad?

The second thing we know is that
abortion cuts too deep into how a per-
son sees the world, into deep, deep
concepts of morality, religion and so-
cial decency, for most people to
change their minds.

Yes, but Supreme Court justices
are not supposed to be ‘“most people."

The beautiful thing about the Su-
preme Court is that many justices —
not all, not all — do change their
minds whi)e they are on the bench.

" The dignity and responsibility of the

Read any
new writers = .
lately?

job does bring new intellectual recep-
tivity to some justices, and they are
the ones the country should look for.

1 do not believe Judge Souter would
have been chosen if there was not a
heavy chance that he would vote to
overturn Roe v. Wade. The issue may
come up before the Presidential elec-
tion, and Mr. Bush would be awfully
embarrassed if his first Supreme
Court choice voted against the Re-
publican platform — and the passion-
ate beliefs of so many of his support-
ers.

But the White House could be
wrong and so could 1. Judge Souter
may astonish everybody, including
himself, by changing his mind. So |
hope he is asked if and how he hxmsél!
has changed.

Judge, what changes of jud)cial
mind do you admire most, if any?
Could you name a few cases where
you have changed your first legal in-
stincts? Any suggestions for constitu--
tional amendments?

Judge, have you picked up any new
interests since you left law school?

You like reading and music. Judge,
what composers and writers do you
find no longer to your taste? And
which new ones have you suddenly
found interesting? .

Senators, ask questions about
change and the judge — after the
questions on abortion. O
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A Key Question for Judge Souter

By Ronald Collins

UDGE Souter, would vou
share with us vour under-
standing of Article I, Section
8 of the Constitution®"

This is certainh not a made-
for-T\" question. It is deadly bor-
ing compared to the “hot™ topic
of the moment - abortion. More-
over. todav's special interest
groups have not rallied around
one or another meaning of the
Commerce Clause.

Conventional wisdom is dead
wrong in all of this. In the consu-
tutional. political. and economic
scheme of things. fev. questions
are more important than an Arti-
cle 1. Section 8 Commerce Clause
one. It is this question the Senate
Judiciary Committee should put
to President Bush's Supreme
Court nominee. David Souter.

Simply stated, Anticle | grants
specific powers to Congress. Ab-
sent such clear authorization,
Congress is without the legal
power to act. Thus. for example,
Congress cannot grant pardons
(an executive function) or adjudi-
cate cases (a judicial function). It
can, however, collect taxes, de-
clare war, and create lower courts
and post offices, among other
things. History has shown that
the lion’s share of its constitu-
tuonal power lies with its right to
“regulate commerce . . . among
the several states.”

By pressing Judge Souter for
his views on the Commerce
Clause, senators could learn
much about the unknown jurist's
grasp of constitutional history, the
role of the courts, the power of

Congress, the rights of states, and
the gfercnce given o precedent.
In fact, this inquiry could even re-
veal something about Souter's
views on Congress's power 1o leg-
islate abortion. in restrictive or
permxssx\r ways.

When interpreted broadly, the
power to “regulate commerce”
means that Congress has almost
unfettered authority to manage
everything from business prac-
tices to civil rights. Thus, it can es-
tablish minimum wages and dic-
tate labor policies for state and
local emplovees. Similarly, Con-
gress can ap its commerce pow-
ers Lo structure state utility rates.
It can regulate the amount of
wheat produced by farmers for
their ou'n consumption. And with
the blessing of the Warren Court,
Congress invoked its commerce
powers to combat race discrimi-
naton in public accommodations.

Today, there is virtually no
limit on Congress's authority to
regulate many state matters so
long as national lawmakers paint
with the brush of the Commerce
Clause. But the history of the
clause has fluctuated. In 1824,
Chief Justice John Marshall gave
the clause a very expansive read-
ing. one that was restricted in
1895 and confined even more in
between 1918 and 1936.

Ever since the FDR New Deal
court, however, a majority of the
Justices has typically granted Con-
gress free rein in passing many
progressive laws.

But with Jusice Wiliam
Brennan's retirement, the Com-
merce Clause battle front could
change considerably. Brennan
was the crucial vote in a suring of
recent 54 cases further extend-
ing Congress's lawmaking pow-

ers. In one of those rulings, a
1985 case challenging Congress's
power to set minimum-wage and
overtime laws aflecting state em-
ployees, then Justice William
Rehnquist took pointed excep-
ton. The conservative jurist, who
now sits as chief justice, predicted
that in time his view would “again
command the support of a ma-
jority of [the] Court.”

Rehnquist's prediction may
soon be realized since Justices An-
tonin Scalia, Anthony Kennedy,
and Sandra Dav O'Connor are
likely to form a conservative pha-
lanx hostile 10 any generous in-
terpretation of Congress's law-
making powers under the
Commerce Clause. That leaves
the tie-breaking vote 10 David
Souter.

Would Judge Souter break
with the Brennan libera) prece-
dents? How deferential does he
think the court should be when it
comes (o Congress's Article 1
powers? Conversely, how much
constitutional latitude would he
give the states in bucking the will
of national lawmakers?

As with other topical issues,
the New Hampshire judge's rec-
ord is more obscure than reveal-
ing. What litle we do know comes
partly from some April 18, 1990,
statements he made in a criminal
sentencing case. During oral ar-
gument in the state Supreme
Court, Justice Souter pushed
counsel squarely to identify the
state constitutional source of gov-
ernment authority. Said Souter,
“The question is, where do they
get the power. . . .2"

Of course, it is senseless to
make too much of such fragments
of a man's thought. Still, these
statements do reveal that Judge

Souter does have something
say on the general matter.

Liberals nourished on the co
stitutional milk of the Warr,
Coun forget that over the loj
historical haul, Congress. not tl
count, has been their truest al
Since at least the turn of the ce
tury, liberals have fought to kee
the court ofl Congress's back
matters of econumy. envirol
ment. and the general welfar

It would be a nightmare worl
for liberals if a Rehnquist m;
jority denied them redress j

th the Supreme Count an
Congress. Similarly, such threa
to the edifice of large central gor
ernment, combined with th
corresponding revival of state
rights, would send ideologic:
conservauves dancing into th
streets.

A showdown could come soor
For example, the Freedom ¢
Choice Act, with some 130 cc
sponsors in the House and 25 i
the Senate, seeks to codifv th
abortion law of the controversia
1973 Roe v. Wade precedent.

Question: Does Congress hav:
the authority under Anticle I (o
the 14th Amendment) to impos
any national abortion law on the
states? Of course, the same coulc
be asked of Congress's powers ¢
pass a variety of other laws affect
Ing state powers.

Congress has a vested interes
in pressing Judge Souter to speak
long and hard on this constitu
tional principle. If the senators
can see beyond the abortion issue,
perhaps they will ask the funda-
mental question.

B Ronald Collins is a visiting asso-
clate professor of lau at the Catholic
Untversity of Amenica.





