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MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

August 20, 1991 

CABINET AND AGENCY CONTACTS 

GARY BLUMENTHA~~ 
Additional Mate~s Qn Clarence Thomas 

Attached are additional materials on Supreme Court nominee 

Clarence Thomas. These materials were assembled to help 

summarize Judge Thomas' legal perspective. Therefore, you may 

wish to share this specific packet with your general counsel. 

Attachment 
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\VEDNESDAY, ]UL Y 17, 1991 

Climb the Jagged Mountain 
By Clarence Thomas 

I 
grew Up here tn Savannah. J 
was bOrn not far from nere on 
Ptnpotntl. I am a cntld of 
those marshes. a son of thts 
SOil. I am a descenoant of the 
slaves wnose labors made the dark so1J of the South producuve. 1 

J m the great·l!reat·llranoson of a freed slave. wnose enslavement con· llnued after my blnh. 1 am the prod· uct of hatred and love - the hatred of the social ana polmcal structure which dominated the segregated. hate·hlled c11y of my youtlt. and the love 01 some people _ my mother. 
my gr:~ndparenu. my neighbors and 
~.e l auves- wno sa1d by thetr acuons. You can make 11. but first you must endure." 

The truth of the matter as we nave become more tnterestea an desa!pler 1ean1 ana break dancm11 than we ar'e m obll~tauons ana resoonsaoaliUes. 

excuses. The women Who worked In those kitchens and waned on the bus knew 11 was preJUdice Which cause-a their Plight, but that dtdn't stop them from worktn~. 
My grandfather knew wnv hts bust· ness wasn't more successfu·l. but that didn 't stoo htm I rom l!e!Unl! up at~ 10 the mom1n~ to carry ICe. wooo and fuel ot l. Sure. tney knew 11 was Dad. They knew all too well that thev were held back by preJUdiCe. Sui theY weren 't pmned down by 11. Thev fought dtscnmmauon under W. W. Law (a Georg1a CIVtl rights leader ( and the N.A.A.C.P. Equally tmpor· tant. they fought agunst the awful effects of preJUdice by do111g all thev C£Juld do in sp11e of th1s obs~c:Je. · 

Over the past 15 years. I have watched as otners have Jumpea quacltly at the ooponunny to mue excuses for black Amencans. Jt as saad that blacks cannot sta" bust· nesses because of dascnmanauon. But I remember busmesses on £ast Broad and West Broad that were run •n spne of bagotry. It as sa ad that ·We :an't Jearn because of bigotry. But I (now tor a fact that tens of thousands lf blacks were educated at htstoncal· ly blaclt colleges. an spne of discnmt· uuon. We learned to read an spne of 
~egregated libranes. We bualt homes •n spne of segregated neaghborhoods. 
We learned how to play basketball They C£Juld sUII send You can surv1ve. but first vou must endure. You can live, but iirst you must endure. You must endure the unfatmess. You must endure the ha· Ired. You must endure the b1gotry. You must endure the segregauon. You must endure w tndagmues. 

I stand before you as one who had the same bel!mntnl! as Yourselves -
J S one WhO has Walked a JtttJe faruer down the road. chmbed a JntJe htgher up the mountaan. I come back to you, who must now travel this road and climb thts Jagged, steep mountam that hes ahead. I return as a messen· ger - a front·runner, a seouL Whtl hes ahead of you ts even tougher than what IS now behtnd you. 
That mean. caJJous world out there 15 sttJJ very much filled With d1scnmt· nauon. It sull holds out a different life tor those who do not happen 10 be the nght race or the nght sex. 11 is a world an Which the "haves" conunue 10 reap more dtvtdends than the " have·nots." 

(and did we ever Jearn!) . even though their children to we couldn ' t go to the N.B.A. school They could still • respect and help each We have lost somethtn@. We look other. They C£Juld still for role models an all the wrong moderate thetr use of places. We refuse to reach back 111 our alccllol. They could sttll be decent, not too dastant past tor the lessons Jaw-abiding ctttz.ens. and values we need to carry us 111to I had the benefit of people who the uncenatn future . We ignore what knew they had to walk a straighter has permitted blacks in thiS country line, climb a taiJer mountam and car· to survave the brutaht~ of slavery and ry a heav1er load. They took all that the bitter re)ecuon of segregauon. We segregauon and preJudice would al· overlook the realny of pos1uve values low them Cl1ld at the 1.11me ume fought and run to the marage of promtses. to remove these awful bamen. vtsions and dreams. You all have a much tougher road I dare not come to thiS cny, which to travel. Not only do you have to only two decades ago clung so tena· contend With the ever-present b1g· c1ously to segregation. btgotry and otry, you must do so wtth a recent J1m Crowtsm. to C£Jnvmce you of the tradition that almost requ1res you to fa1mess of th1s socaety. My memory wallow an excuses. You now have a IS too prec1se. my recollection too popuiBT nauonaJ rhetonc which says keen. to venture down that path of that you can't Jearn because of rae· self~elus1on. I am not bhnd to our ism. you can 't ra1se the bab1es you h1storv - nor do I tum a deaf ear to make because of racasm. you can 't the pleas and cnes of black Amen· get up an the mom111gs because of cans. Often J must struggle to conta111 raciSm. You commn cnmes because my outrage at what has happened to of ractsm. Unlike me. you must not black Amencans - what continues to only overcome the repressiveness of happen - what we Jet happen and raCJsm, you must also overcome the what ·we do to ourselves. lure of excuses. You have tWice the It I Jet myself go, I would rage an job I h&cl. the words of Frederick Douglass : Oo not be lured by s1rens and pur· "At a ume like thts, scorchmg arony. veyors of masery who profit from not c:onvtncmg argument. IS needed. constantly regurgnaung all that as Oh! Had I the abthty, and could reach wrens wnh black Amenc:ans and the nation 's ear. J would todA¥ pour blaming these problems on othen. 0o out a hery stream of bnmg nd1cule not succumb to thiS temptation of blastmg reproach. w1thenng sarcasm always blammg others. 

You Will enter a world In which more than one-half of all blaclt chtl· dren are born pnmanly to youthful . mothers and out of wedlock. You w111 enter a world in Which the black teen· age unemployment rate u always 15 more than double that of white teen· a gen. Any dlscnmmatton. Ji.ke sharp turns tn a road. becomea cr111caJ be· cause of the tremendous speed at whtch we are traveling Into the high· tech world of a serv1ce economv. 
There 1s a tendency among young upwardly mobtle. tntellJgent manor: olleS to lurge t. y, · ~ iorget tne sweat 01 our forefathers. we forget the blood ot the marchers. the pravers and hope of our race. We forget whc 

orou~nt U3 tnto thts world. We over· 10011 wno put IOOQ Ill our moums ana cl~~es on our backs. We forget Cllm· 
'"1 II'WIId ~ e.&c:•IMrw:e. 'Ill~ procreate Wllh Pleasure ana retreat from the resoonslbthttes rtf the babaes we Produce. 

and stem rebuke. For it 1s not light Oo not beC£Jme obsessed With all that ts needed, but hre : n IS not thE that as wrong With our race. Rather, gentle shower. but thunder. We neec become obsessed With Jook111g for s~ the storm. the wntrlwmd and thE Jutions to our problems. Be tolerant of eanhquake." all posmve tdeas: the1r number ts 

We subdue. we seduce but we don 't 
b
resbpect ourselves. our . women. our a tes. How do has been we expect a race that SOC:IO-ec thrown IIIlO the gutter of abov onomtc indlcaton to nse 

stanc:s ~ese humaliallnl ctrcum: for ou I we htde from responstbtlny r own destiny? 

J often hear rosy platitudes aoout much smaller than the countless thts country- much of whtch IS true. number of problems to be solved. We But how are we blaclt Amencans to need all the hope we can 1et. ~ ~~~ when we h!lve !O little !n a land Most · Importantly, draw on that With so much? How ts blaclt Amenca great lesson and those posmve role :o resoond to th~ ce!ebrauon of the models who have 11one down th is road wonders of thts great nauon? Defore us. ~·e are oao11ereo ana In 11164. when I entered the semt· ;:~shed by cur inenus ana peers to oo ~3 ry, 1 was the only black an my class unlike our parents and grandparents and one of two 111 the sc.nool. A year - we are told not to be old·fiiSiuoned. later, 1 was the only one 1n the school. ,. But they have weathered the storm. ~ot a day passed that J was not It ts up to us now to Jearn how. pncketl by preJUdice. : ountless nours 01 researcn are spent But J had an advantage over black to determine wnv blacks fall or whv • students and kids today. I had never we commn crunes. Why can 't we heard any excuses made. Nor had I spend a few hours Jearmng now those seen my role models take comiort tn closest to us have surv1ved and neJped us Ret tn1 s fa r ' 



ahead and taken a long, hard look. I 
have seen two roads from my perch a 
few humble feet above the maddmg 
crowd. On the first, a race of people is 
rushmg mindlessly down a highway 
of sweet, intoxicating destruction, 
with all its bright lights and grand 
promises constructed bv social scien· 
Usts and politicians. To the side, there 
is a seldom used, overgrown road 
leading through the valley of life with 
all its pitfalls and obstacles. It is the 
road - the old-fashioned road -
traveled by those who endured slav· 
ery, who endured Jim Crow1sm, who 
endured hatred. It is the road that 
might reward hard work and disci· 
pline, that might reward intelligence. 
that might be fair and provide equal 
opportunity. But there are no guaran· 
tees. 

You must choose. The lure of the 
highway is seductive and enticing. 
But the destruction is certain. To 
travel the road of hope and opportuni· 
ty is hard and difficult, but there is a 
chance that you might somehow, 
some way, with the help of God, make 
lt. -



~~J~ WU!JIJlll!JWR lr'01il 

Tile JIIUII a.l ltmdinc It Ill)' cloor Cbat IUimDer day iD 1974 looked ike 1D Atrian pmce. "Heelo. rm Clarence Tbamas: be aid. , 'f1fl,•1 replied. 1've been espectq J'OU.- ADd bepn a &iesdlhip with 11J1:DeeDe I dliDk d . ..ndJy •• II!CDnd ICI1. 
I h lard d JIUlC 1bcmas (then a1mo11t 26) frcm Ilia ~-to«. Sen.. jabn Dlafartb (R-Mo.), wbo was attorney~ d Mis&cui at tbe time. Mr. Dlnfurth tad me he bid )1st bired • bri&ht )'OUrlllaW lfaduate frtxn Yale and liked l I knew d a pl.ce the young man CXJUid hoe far tbe summer while ltUdyina fur the MiD:ui bar. My own aon. Robert. was then a law ltll:ient with plans to work that summer in Wubinitcn I iaYited )IQq Oarmc:e to ay iD my Dl's empty roam. 

I don't recaD .en, mother 1CUlC penoo IS dildpiined • Careoce Tbomas. F'nt .... fMrY day, be wouJd exercile with my Ul'l weiihts and then be ctf to his studies. I asked d tim only aoe din~: I wouJd prepare ciuner, IDd be wouJd lhow IC) OD tme. We wouJd at Clllether ftel'Y ailbt. ~ with aoe or two frimds ar relatives IDd ~ abU ar.y aod aD d tbe protliema d tbe world. 
We didn't ain)'l .,ee (Oarmc:e was -a.t­.enative• ewo thea), but I w. impreseed con­timlly with one 10 )'OUDI wbo&e ~q was 10 IOUnd. I I'DU5t alao admit that his ll'J\D1)e!l!S, both lepl and lcP:al. forced me to rethink eome d my own ~ I know I ecmetimes made him • lee thinp di!erent!y, too, becaUie Oareuct­Thomas knew bow to lilten as well as talk. 

• 'TOI6 the yean, I hive kept in toud\ wilh TbarnM. and to thil day I ~ t\;,. 
~ . ~. his lepl II1D1 mel his detenninaticn Even when we di&qree, I bave found him to be a lellSitive and ~te person tryioc to do wf\at il riaht. 'Mlridni to make the worid ~ better place. 

Beck then I eensed that he would one day be il a polition to hr¥e a 11rJer Wpact. but 1 bad no waY d knowinc that thil deten:nined JOUDi !DID milht G)!! day hive tbe dlance to tac:lde aame d wr couatry'a IXoblemi OD this Dltian'a ~ court. 
Recmt~y, the NMCP NabonaJ 8olrd took actioo qlpOIIiQI Judge Thomas'• namNtion. 1 wish it bad wit!meld jadcment wd rtlter the hearinp, bec:aulle tbe Clarence Thomll I 111ft been readila about often tan littJe ,_.,,•a••e . to the tbauihtful IDd carina 111111 I ba¥e D:Jw . CMr these yan. 

Judie Tbomla re&cta the diYerlity IDd CDD­pledty d African.America ttriiDc. but Iii wiews are aat IBrly • r.tical as his am IUgelt. He blalllllbed far .... frontier .. cMJ filbta, lnd bel¥eD IIDowa we need G)!! when ane-tbird d Atriclll Americaoi are d il poverty • we IIIP&Oida Cbe 211t century. He aeeb I cimte where Afrian Americana and other ... norme. tee~ empowered to compete equally with their cr:arterpuU d ocher ~ with raticnal support from poenwent pr'Oil'am5. 

. . I. 
AU GUST 6, 1991 
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The Marshall Seat 
Bush's Court Nominee, 
A Black Republican. 
Is Deft Political Choice 
Conservatives Laud Thomas: 

Liberals May Be Hard Put 
ToMountaStrongAttack 

Grandson of a Sharecropper 
By STEPKE:'I WIJIMIEL And PAt:L ~f. B.uw:n Sraf/ ltrporarrs of Tur. W•LJ. STRP:I':'T Jn\. MSAI. WASHINGTON- By choosing Clartnce Thomas. a conservauve black federal judre. for tht Supreme Cou~ President Bush may haw defu~ a fierce political battle over the high court ·s shift to the n~L 

· Jud~e Thomas. who has been SlUing on the federal appeals court tn Washington for just H months. won 't be confirmed without a fight in the Senate focusmr on hts inex· penence on the bench and his strong oppo­sition to affirmauve action. But barnng damagmg unforesten reve· lations about Judge Thomas. Democrats will have a hard 
time mountinJ a broad·based cam· 
paign a:amst the af· fable ~3-year-old. who is smart. tough and speaks power· fully about overcom· ing racism and pov· 

trty in the deep South. 
.. Anybody who 

takes him on in the 
aru of clvtl nghts is 
takinr on tht grand· Clarenct ThomJJJ son of a sharecrop-per." obstrves conservatlvt Republican Sen. Orrin Hatch of t:tall. • Judge Thomas's nomtnatlon ytsterday :ot a restrained reactton from many Sen· ate Democrats. Chil rights groups. too. said they Wlll have to study his record. both in his britt tMure on the appeals court and as chairman of the Equal Em· ploymtnt Opportunity Comm1ss10n dunr.: the Reuan admtnlstrauon. :\lr. Bush·s cho1ce IS a bold political move. commr tn :t:t midst of the current debate over Cl\'11 rights legl.Slation and quotas. The president has nommated a nan wno ~a:ould be r.ot mere1v the second _.)Jac:k to strve on tile Suprtme' Court. but a :nan v.·no embodies t!'le Ideal of personal .tchievement rather than retiance on rov· ~mment p~or.a.'Tis tor ~ • "~ ~p. -

Uberal Pr.Use 
The cho1ce aiso v.·111 put Democrats on the defenSI\'t : Judge Thomas draws praiSe even from some liberals. "He has been a \·ery Jood collearue." says Chie(Judge .~bner Mik\'a of the appeals court here. a former Democratic congressman. Moreo­ver. Democrats specifically urged the president to consider appointing a minor· ny·~oup member to fill the vacancy that was created .,.·hen Thurgood .Marshall an· nounced h1s reurement last Thursday. Judge TMmas·s association with mod· eratt Republican Sen. John Danforth of Missouri. for whom he worked after his graduation irom Yale Law School in 1974. will also weigh in his fa\'or . Mr. Danfortll 's support 11ill htlp reassure many moderate Stnate Otmocrats and Republicans. much· as New Hampshire GOP Sen. Warren Rud· man's sponsorship of Da\id Souter did af· ter Presidtnt Bush nommated him last July. 

While liberals v.ill focus on Judge Thomas's leraJ inexpenence. his record on the bench doesn·t prestnt tnem With the _ son of t.trget they had With the articu· lated. sharply constrvative le:al vtev.'S of RDben Bork. whose Supreme Court nomi· nation was defeated in 198~. A number of Senatt Otmocrats. includ· ing Judiciary Clwrman Joseph Bidtn of Otlaware. str~ when Judge Thomas wu confirm~!<~ for the appeals court that he would face tourhtr scrutiny II he were nomznated for the Supreme Court. But that will be a difficult position to defend in li~ht of Mr. Thomas's success last year tn dt· flecung liberal criticism. 
Judge Thomas·s strong opposition to at· hrmativt acuon and the abortion debate v.ill be r:nst for his confirmation heannrs. " I don't knov.· v.-htre Judge Tbomas stands on a woman ·s rigbt to choose. but I intend to find out. .. said Otmocratic Sen. Howard Meuenbaum of Ohio. who was the lone op­ponent last year in the Senate Judiciary Clmmittee ·s 12-t~ 1 appro\'al of his appeals coun nomznation. "Women have a nght to know whethtr Judge Thomas Is committed to protecting their fundamenw rights ... Abonion and Catholicism 

Abortion·rirhts rroups are also likely to be concerned about the fact that Judge Thomas is a Catholic who spent a year in a ~fJSSOun stmmar:v tn the 1960s pondering the priesthood. As other Supreme Court nominees ha\'e done. however. Judge Thomas is likely to go to great Jengtlls to avoid committing himself on abortion. an ISsue that is expected to come before the court agam ar.: uam. 
The reacuo:: from c1nl n:l:ts groups was muted. R2. :ph 1\eas. execuu\'e director ol the Leadershtp Conference on Ch·il P.1:hts. satd. "With so man.,. ccnsmuuona t ~!!'hiS and personal liberues a: stake. til~ Senate must :-::ake sure Clarer.~e Thomas ~. as ciemor.stra:fd a comm1tr.".ent to equal -:-:ponur.Jty a::c eo~al 1usuce u::oer th~ : ~ ·.r . . . . \\e u~~e Hie Senate nv: to rusn to : :~c~er.: .·· 

_ •~ inends .o::c col!ea!!'ues c: Judg~ . ~orr.as . ms o ·~-:1 h!e storY :s tne mos: :o;:7::>eih:!f t:-.1:: ~ ao,ut :-:1:::·. \', :::: Jus:1c~ :.:c_:-snall s re::reme~t. c:·:1! ~ l !!' :lt S ao vo· 



cates worned that there would no longer 
be anvone on the court who had expen· 
enced · rac1al se:reration. Thou(h Judge 
Thomas mav not find favor With those 
rroups. the iact is that he knew nothinr 
but serre:auon as he rrew up outside Sa· 
vannah. Ga.. in the 19505. 

Born into rural povertY. be lived in a 
house wtth no bathroom until he was seven 
years old. His father left when be ~as 
young. and his mother sent him to live 
with his grandparents. 

The rrandparents raised him with strict 
discipline. instillinf in him a stroll( wor:t 
ethic. and sent him to an all·black catholic 
school run by white nuns. Yesterday, 
speaking at a news conference at PreS!· 
dent Bush's home in Kennebunkport. 
Maine, Mr. Thomas choked up when he 
talked about his rrandparents' influence. 
For a momenL it appeared that he mi(ht 
not be able to finish bis statement. He 
praised them as well as "my mother and 
the nuns, all of whom were adamant that 1 
:row up to malce something of myself." 

As a child. Judre Thomas said. "I could 
not dare dream that I would ever see the 
Supreme Court. not to mention be nomi· 
nated to it. Indeed, my most vivid child· 
hood memory of the Supreme Court was 
the 'Impeach Earl Warren' sims which 
lined Highway 17 near Savannah. 1 didn't 
quite understand who tbis Earl Warren fel· 
low was, but 1 knew he was in some kiDd of 
trouble." 

The first person In bis famlly to atteDd 
coUere. Judre Thomas spent a year at Im· 
maculate Conception Seminary in Concep­
tion Junction. Mo., before transferrin( to 
Holy Cross Collere in Worcester, Mass. AJ· 
ter law school. he ·went to work for Mr. 
Danforth. who was then Missouri's attor· 
ney reneral. 

After two years In the Monsanto Co. I~ raJ departrnenL Judre Thomas rejoined 
Mr. Danfonh. by then a U.S. senator. He 
then served for a year as chief of the U.S. 
Education Department's civil rights office 
before President Reapn appointed him 
chalnnan of the EEOC in 1982. 

His eight-year tenure at the EEOC was 
marked by controversy. He chanced the 
arency's approach to ~mphasi%2 set· 
tling large nwnbers of cases quic.tly, con· 
centratinr instead on Instances in which 
specific victims of discrimination could be 
identified. In are discrimination. partic:u· 
larly, that created case backlors that dis· 
tressed advocates for senior citiUDS. 

Uberals charred that. across·th~board. 
the EEOC under Mr. Thomas's leadership 
didn't arrressively attack civil ri(hts vio­
lationS ... As cha.imWI of the EEOC. Clar· 
ence Thomas failed to demonstrate a com· 
miunent to civil ricbts and liberties." says 
Nan Aron of the liberal Alliance for Jus· 
tlce. 

But Mr. Thomas bad strong. views and 
didn't shlink from expreSSIIIf . them. 
Rather. he seized every opportumty- m· 
eluding writing leners to editors. o~ 
page articles and book reviews-to anac:X 
affinnative acuon as patronwng and as an 
meffective remedy for discrurunauon. In a 
1987 letter to The Wall Street Journal. be 

said. "I finnly instst that the Constltuooo 
be interpreted in a colorblind fasbion .... : 
~mphasize black self-help, as opposed u: 
racial quow and other ~ous ~ :aJ devices that only further and deepe:~ 
tht one-mal problem." 

Since he has been on the federal ben~ 
liberal and conservative lepJ analys:s 
~"Tee. the relati\·ely few opinions he lw 
wntten don 't succest a strong ideologiaJ 
slanL although he has tended to rule fer 
the rovernment in criminal cases and m 
business reruJatory matters. 

One highly controversial case on whiC: 
Judce Thomas sat earller thiS year has ye: 
to be decided. A ~Jude'e pa.oel of t1t 
appeals coun is considering the const:t:­
tionality of a Federal Communicatioa 
CommiSSion policy C'lving preference ~ 
women ior broadcast .llcenses. The others 
on the panel were Judges Mikva ar..C · 
James BucltJey, a conservative. The ques· 
lions are: Will Judge Thomas use the case 
to once apin attack atflnnative actio:. 
and will that pour fuel on his contirmatim 
fifbt? 

Judce Thomas is weU·llked by co.L 
lelflleS. both at the EEOC. where the neT 
headquaners buildinr Is named for birr.. 
and at the appeals court. 

Ricky Sllbennan. a close friend who zs 
vice chairman of the EEOC and whose 
husband. Laurence, sits on the appeals 
court. says: "He Is a very simple persa: 
who loves to say he was a farm boy ane 
remains a fann boy." A sometime jocrt: 
and weifhtlitttr. he enjoys readlnc and lis­
tenin( to music ranrmg from classical tc 
his fa \'Orjte, country singer Geortt 
Jones. 

For much of bis tenure at the EEOC. 
Mr. Thomas was a sincle parenL raisin( a 
son. Jamal. Some friends have expressee 
concern that tile blrterness of the divorce 
from his first wife could spill over into his 
contirmation hearinrs. His second wth.. VlrciniL a deputy assistant secretary a: 
the Labor Deparunent, is white. 

In light of the administration's stronr 
attack on racial quow in llirinr. Presiden: 
Bush's selection of a black man to fill Jus· 
tice Marshall's seat brought questiOIIS 
about v.·hether he was In fact observtnr a 
quota on the court. In hJs press conference. 
Mr. Busll strongly denied tile very thoucb! 
of that. insistinr that race wasn't a factor 
in tile selection of JucSre Thomas. 

"The fact that be Is black-a minor· 
ity-bas nothing to do with tbls." the pl'eS)­
dent said. "He Is tbe best quaJif!ed." 

Judge Thomas. wbo just turned 43 last 
weet. v.·ouJcl be the youngest Supreme 
Court ji!Stic:e of the past 100 years witt 
the exceptioo of WUliam 0. Dourlas. wbo 
joined tbe court when be was 40. Senau 
Judldaly Committee hearinrs on the 
Tbomas nomination are expected to be 
beld in September. u tlley ro smootllly, 
Justice Thomas could be sworn in before 
the new Supreme Court term beginS o:: 
Oct 7. 



\VEDN ESDA Y. I l ' L )' J. !991 

Influence of Nuns Lives 
On With Court Nominee 

SAVANNAH. Ga .. Julv 2- The old 
St. Bened1ct the \loor School on East 
Gordon Street here. wh1ch Clarence 
Thomas auenoed for eJI!ht years m 
the 1950's and 60 's. has Jon!! been 
closed. a footnole to the hlstorv ol sel!· 
regated SJvannan. Its wmdows are 
boaroed up. ItS swmgs broken. liS ply· 
wooo doors padlocked : the I nsh nuns 
who taught there. whom some whue 
1ownspeople called the " m!!ger SIS· 
ters. " have ali reured to convent~ 
elsewhere. 

But the1r mtluence. and St. Ben~ 
d1Ct'S. lives on m Jud11e Thomas. as 
he QUICkly and regularly acknowl· 
eOtes. Foun~n months &!!O. thr~ oi 
the nuns were present when he took 
h1s seat on the Unued States Court of 
Appeals for the 01stnct of Columbia 
C1rcuu. Ht menuoned the nuns a gam 
on Monday. as ne stood bes1de Pres•· 
dent Bush 1n Kennebunkport. ~!e . 

.~
1 · wuh h1s grandparents and 

he sa1d. the nuns had been 
nt th:lt I grow up to make 

somethm~ ol myself." 
Old and fraRIIe thou&h thev have 

become. S1steis Mary C:~rm1ne and 
Virgthus and Marv Damel and Aqum 
Will undoubtedlv be mvued to Wash· 
mgton 1f thetr tormcr student takes 
h1s place on the. Umted States Su· 
premeCoun. 

l!.'hether or not the F ranc1scan 
'nuns attended the ceremonv. thetr 
presence would certa1nlv be felt . 
The1r teachlni!S are pres.ent 1n the 
defiant. almost·Darwm•an conv1cuon 
they msulled 1n Clarence Thomas 
that wnh enOUf:h h.:~rd work and 
determmauon he could overcome 
quaoruple handiCaps : beJnlt black. fa· 
therless. poor and C:~tholtc 1n the 
Eisenhower-era South. 

But the nuns· lofty Ideals about 
race. tusuce and tolerance mevnably 
colLided wnhthe harsh rea hues of life 
on Savannah. Concepuon. :'-lo .. 
Worces1cr. \101ss .. Jnd New Haven. 
wn .. .:~nd the resulun~ doSaDOJnl · ment helped make h1m the complex 
man he has become : fiercely 1nde· 
pendent. someumes bolter. stOIC, pro­
foundly skepucal of dogmas, conven­
tions. and panaceas. 

lr ~ens of interviews. Judge 
n v friends. teachers. class-
rna\., .d colleagues from his early 

years said today that the Clarence 
Thomas they knew is not the one~i­
menslonal conservative caricature 
that some news accounts have por· 
trayed. 

'No Knee-Jerk Conservative• 
They recall a young man involved with black student protests at Holy Cross College, a receptive student of the wnungs of Malcolm X. a fledgling semmarran who gave up the possibil­

ity of a religious vocauon after a 
brush w1th ugly ractsm. 

"It had to be hard coming up as a black from the South into a northeast· em white communuy with a heavy population from Boston, but he didn't let It throw him at all." said Father John E. Brooks, President of Holy Cross 1n Worcester, where Judge Thomas spent his undergraduate 
years as an English major. "He's not a complainer." 

"He's obviously not a naming lib­
eral, but he's no knee-jerk conserva· 
live e1ther." Father Brooks conun­
ued.. "He wants to do his own think· Ins. He's not following a crowd." 

Judse Thomas does represent an odd. seemingly contradictory amal· sam of influences. He bears the mark 
of Booker T Washineton "'·hn~~ ""'· 
losophy of self-reliance was transmu­
ted pnnc1pally through Judge 
Thomas 's grandfather. Myers Ander· son. the Savannah fuel and ice dealer with whom he went to Jive at the age of 7. The beller he prepared himself, Mr. Anderson told his grandson. the tess dependent he would be on the 
white man. 

"Clarence always seemed like a ~to­
getter, but you didn't pay too much 
auenuon because his grandfather was like that." said Geraldine Wil­liams of Savannah. a long-ume 
family friend. 

Then there are his current poliricat 
mentors, - rnen like Ronald Reaaan. Georae Bush. John Sununu and the Mlssoun Republican Senator, John C. Danforth, - who have helped make him anathema to leaders of tradi· tiona I civil rights organiz.at ions. 

To black schoolmates and friends. like J . Hanson Guest. a lawyer m Hartford. and Orian Douglas!. a law­yer 1n Brunswick. Judge Thomas 's appomtmentrs a cause lor joy. What· ever personal dillerences m1gh1 have w1th him are overndden by two op­
posing forces : the1r loyally 10 an old 

friend and their convict ion that his views on racial matters, though un· convenuonal. may just be nght. 
" He's a controversial figure and I don't agree with all his posurons, but I think he Will make a superb judge," Mr. Guest said. "I just pray l)e Will be confirmed." 

A Conservative VIew 
\lr. Douglass. a cnmrnal defense lawyer, predicted that Judge Thomas would rule conservauvelv tn cnmtnal law and pnvacy cases. ;. ~1tranda IS 

not so1n1 to find muCh comfon tn Clarence Thomas.!' he sa1d. But he added: " He's gomg to hold himself sptntually accountable for his dea· s1ons. He's not go1ns to rule one way or the other because of pressure. He came up the rough stde ol the moun· tatn. and I know he 's not gotng 10 be insensitive." 
Some who have long known Judge Thomas depict a man who has lost touCh w1th his rootS and grown am· b1valent about his rac1al idenllty, a one-<tme bladt nauonahst keepmg company wuh conservauve Republi· cana. It is an evoluuon that both gneves and puules these people. 

" I'd like to see 1f the penon I knew 20 yean ago 1s sull there lodged somewhere deep ms1de of him. and tf the public person he 's become over the past 15 yean IS more than a ve-11eer." sa1d Lana Gulnrer. who now teaches at the Universuy of Pennsyl· vaftla Law School She expressed hope that the magnuude of the Su· preme Coun would prompt Judse Thomas 10 reftect upon and reconnect himself to his roou.. 
ln the tall. of 1967, Clarence Thomas 
and 6~ other young Catholic men en· tered Immaculate Concepuon Semi· nary in the nortwestem Missoun town of Concepuon with the goal of becom1ng pnests. Hair the students. including Mr. Thomas. left the semi· nary after the first year. 

. "He and I were 110( close friends." said Father Benedict Neenan. a class­mate who is now a Benedictine monk and the pnor of Concepuon Abbey. "But in a small class you observe one another quue a bit and I remember hom as a very mtense person. I rc· member h1m as an excellent student. When he would speak m etas~ he 
knew what he was ta lkong about and people respected him. 

"He dtdn 't speak out a lot m class 
but when he d1d he spoke 'A'IIh mJ· t:..: nly and unders1and1ne and vou ... ·outd say, ·wow. ne ·s been lhonkonfil about thiS." 
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Clarence Thomas: 
Mind and Matter 

How the Supreme Court Nominee 
Brings His Hard Life Into the Law 

IY TERENCE MORAN 

It wos just another dru& appeol, just 
onocher lousy. los inc case broucht to !he 
U.S. Coun of Appeals by a kid caught 
with cocaine. 

The facu before the D.C. Circuit panel 

• How the choice Is 
playing 111111 
U.S. Courthouse. 
Pag1T 

• Thomas' 'pl1l1 
rudlng' ollhl 
Constllutloe. 
Verllallm,l'age I 

• Excerpls from 
19141nlervlew. 
l'age 1t 

last October were 
sadly familiar. 
lost Lopez, the 
18-year-old de· 
fenda•t. had 
pleaded auilty to 
conspiracy to 
distribute cocaine 
base, and now 
soucht reduction 
of the Iliff, 51· 
month sentence 
meted out 10 him 
under federal sen­
tencin& auide­
liriCI. 

Assistant U.S . 
Attorney James Meade made the JOV· 
emment's routine response that momin&. 
ur&in& tbe judces 10 &ive JTCit deference 
to the cuideliriCI. There wu no need to 
lessen Lopez's sentence simply because, 

THOMAS ftOM PAGII 
an advocate of limilcd sovemmen1 who 
has recommended sweepin& federal J'O'l'U 
to punish di~ton. He is a deVOite 
of ori&inal in1ent in readinc the Conslitu­
lion who abo asscns that the open<nded 
ronccpc af nanoral law is the buis af thai 
intenl. He's a t<:ctocalin& Republican who 
driva a black Corvette . 

A.-a his favorite reconlinss are the 
viotaae sides of counuy music JeceDd 
Hank Williams and the colleckd' speeches 
af Malcolm X. He loves the cowboy ..,. 
mances o( Louis L ·Amour and quotes 
Thoma Aquiou' s~- TMI>k>1a. He 
is a private 111111 who has tivod a very pul>­
liclife. 

"I don't ftt ill wilh whites, and I doa't 
fit ia wilb blacts," Thomu once told £,. 
IDI Tilw1 . .. We're a mixed·up ccnc.ra· 
lion, tt-c af us who were Wll out 1o in­
te&rate socidy." (For uurpu /rOifl w 
/934 ilsut'YWw, H<i'GJ</1.) 

Wrcsdin& wilb thai confluioa hu bnen 
the eeiiCral drama of Thomu' pubiK: life. 
AI !be butt af all of his waot ia politica 
and ia !be law is an evolvin& intellccn&al 
lllV&&)e 1o ru:ooc:iJe his deeply bcld cae­
• 've values wilh his f~nlhand exper;. 

>Dveny and injustice. 

as his lawyen argued, he wu younc and 
had endured 1 violent, traumatic upbrina· 
inc. even watcbina os bis mother wu 
thrown orr. roof. 

No triol-coun judce. Mcode noted, 
would find such • tn&ic history unusual. 

"Woit 1 minute," interjected one of lhe 
judges on lhe panel, beuin& down on lhe 
aovemment lawyer. "Doesn't that depend 
on where the judce is-whether he's ia 
suburban Foirfu Counry or Wuh.in&~oo, 
D.C.?" 

for 1 moment, lhe lit in !be C0W1100111 
wu charaed with tension. Judae Clarence 
Thomu' ter.e, steely demand had liflcd 
Lopez's ase out of the rulm of lbstrac· 
lion and into lbe rul world. 

"It wu lhe only question thai 'Thomas 
uked durin& lhe araumcnu, but when he 
uked it, he cut stni&hl to the butt of lhe 
issue," recoils Stephen Lector, Lopez's 
court-appointed lawyer, who is of counsel 
11 D.C. 's Cohen &. Wbite. "Allcr it hap­
pened, I kind of smiled inwardly and 
thou&ht, 'There's one voccfor ruliry.' " 

Lector wu ri&ht~ panel unupect· 
cdly found for his clicnt4ut his com­
ment resonates beyond his ase. For lbe 
question of Clarence Thomas' reality, of 

Clareaca Thom .. carne• 
memorlu of Amerleaa aparthe!d. 
how be brinas lhe hard life he hu led 111 
lhe law be mates, is the focus of 1 boor· 
aeonin& bottle over his nominotion by 
President Georae Busb to !he Supreme 
Coun. 

As interest croups choose sides U>d 
Senate lllffel"' pore over the nominee's 
public ond privote record, the ~CatCh Ill 
capture the essential character of the man. 
to limn !he mind of Clarence 'Thomas, lw 
be~un in camest. It won 't be cosy. 

Willfully iconocJostic, J)ecfully ec• 
~ic. Thomas defocscatccorization . He is 

Sff THOMAS, PAGE 11 

that conflict. The hanh questions thai 
have always been nuns II 'Thomu--l>ow 
1 black man could strictly cons1rue 1 
Constitu1ion thai enshrined slavery, or ao 
to work for Ronald Rca&an, a presidenc 
whose blilhe i&nonoce or lhe black 
American experience is Jesendary-II'C 
bound to come to a head when the Senate 
Judiciary Comminee holds hearincs on his 
nominltioa aftu Labor Doy. 

"'These conf111Ntion hearinp .,. mon: 
important than any I can remember," says 
Andrew Popper, a pro(esaw II American 
Univenily 's Washincton Collesc or Law. 
•• Are we ao iaa to ICC the Clarence 
Thomas who bclieva the Constitution is 
racially blind and who has indicated di .. 
favor witb any type of auressive af­
fu:malive action, or 1te - soin& 10 see !be 
O~tence Thomas who is sensitive to COD· 
cems of race and povcrtyr' 

Thomas does not ncoessarily rocosniz.e 
a conflict iD tboK stands . 1 view that 
puzzles and anaen maay civil-riabu 
activilll . 

But tbe 43-year-<>ld former Romae 
Catholic seminarian is more than a civil· 
riJhtl curiosity. His views on a host or is· 
sues, ranJin& from unenumcnted ri&hll to 
anlilrusl law, revea.J 1 social critic who 
loolts conslllldy to the verities and values or the past to addreu the pressins ques­
tions of the presem. 

:ever this philosophicol journey .._ .. n.omu. people who mow him say 
that be will carry with him !loose vivid 
~~dbood memories of American opon-

"1 crew up under wlc-cnforced KJI"C· 
&IliaD, whicll is u close 10 localillri.uUsm 
u I would liU 10 CCI." Thomas said in a 
1917 speech 10 the Herila&c Foundllioa. 
"My household. notwithsundin& 1bc 
myth fobricated by npens, was llron&. 
ttable, and conservative . ... God wu 
central. School, discapline , hard wort, 

Jucl&e Clan nee Tbomu jolna President Geof1re Buah In M•lne July 1. 

Take Thomas' approach to the P'oblems 
of the poor . Time and •cain over the 
yean, Thomas has scathiasly criliciud 
covcmmcnr welfare provams u 1 kind of 
slow poison at wort in the black commu­
nity. senentinJ a culnore or dependency 
dun has touched his own family . 

and 'ri&hl from wronc' were of the hi&heJI 
priorily. Crime , weir.,. , slochfulncss. and 
alcohol were enemies. 

" But these were not iuucs 10 be de­
baled by keen inlellecu, bellowed abou1 
by rousin& on(on, or dissected by poll­
sters and rcscarchcn. " Thomu cont1n-

ucd. "They were a way of life; they 
marked the pllh or survival ; and the CS· 
cape roulc from squalor." 

For more than a decade. Thomas has 
bcca in 1hc van&uatd of 1 counler­
rcvolut ion 1n civil-richrs law, and his 
nom .nation has spJ.tked a deciSive Nnlc in 

Thomas ' response 10 this ln:nd has been 

SEE THOMAS, PAGI 11 



THOMAS ftOM 'AGill 
lo advocalc a rct\lm 10 such oW-ra.shioned virtues u sclf·~liarn and nc1pborl incu. 
Many ol his fncnds Inc! collc.opes insist that this constantly fCIICfllecl plea for 
conununity is DOC men rhetoric; lbomas walk< lhc .. -a~k . 

"Once or rwict • week, he ...,..ld c:orno 
in1D my orr"" Inc! I ell me •boat somebody he had mel in rht deVIIor C. OUI on lhc 
Slleel, somebody he wanled as 1D help. " 
recoils Pomela Tolkia, 1 mallbcr of lhc Feclerol Labor Rel11ioas Alllborily who 

·-iced as Thomas' chief ol Iliff durin& 
1u~ as chair 11 lht Equal Employee 
.1unity Commission. ··He was II· 

• look.ia& for lht penon iloe could puU up ... 
Jill Mack knows. A 51-yar-<>ld collec­tion 1gen1 will! lht EEOC. 1\Cad remem­

be" lht d1y Thomas Slnlek ap 1 con""r­salioa .. •ill! her in lht lik room sho<tly Il­
ler she arrived 11 lhe ogeacy. Bef~ cora­
in& 10 lhc: EEOC, she hod spear mony yun work.in& on her fe<l ill rtstouroniS . clevelopin& phlcbiris in her lop. She was also havinc some dimculty .,..lin& olhcr demands of her new job. 

"He I old me be wu from Georai•." recalls Mack . ''I'm from Georcia , 100, Lnd I used 1D sharuTop doW11 !here. We 
ll'ked obo<lr work.in& on lht form . pick inc conon, pullinc com, you I:Mw. He ~ly 
encouroced me-l>c put in • Jood word widl my supervisor, Slopped by my desk 
all lhc lime, helped me JCf 1 lillk mini•&· ' 'He wu always real akc. '' adds Mack, who has since been promot<d. "I 
lhink he likes 1D ..., bis pcope ll')'in& to help lhtmsclva. " 

DiKrimination's lmpad 
Thomas' fundamcatal coeservatism 

Siems from bis wcll-documcnled upbrin&· in& in Pin PoiDI, Georp. Tiloe lnditions ol lhc rural Sault.-w!lieh .. ~U£ntly u 1910 was home 10 more lhan 90 pc:rcut ol all American blad:s--«nd Tbamu' views the: pa1in1 of 191h-anrwy opbmism thai endean him to c:oru.c:tYativcs ..:f aJicn~~ccs him from liberals. 
But it is the mcft immcdia&£ experience .. ~<:iaJ discrimination in his own life that 

fused many of Thomas' posirions 
, dcep-KIIed hillcmcss. The pftj-

- he has cocaunre~ Inc! lht respon­sibiliries he: ~ld 11 lhc E:.EOC have kd 
Thomu to develop •• u~-ly rou&b law..enforccmcat approac• to anti· discrimination lnts, an approach that would probably shock many c-.rvorivcs Lnd libertarians. 

Durin& his lenu~ 11 1~ helm of lhe EEOC, Thomas was (ICiccly critic:iz.cd for 
de-cmphasizin& sySiemie 1nacts on em­ploye" whasc work forces were undcr­rc.prcscntarivc of minoliric:s aM womc.a. This policy boule dominated tbc media 
C:VVCfiJe of lht EEOC, ohsc""-1 lhc tack Thomas cried 10 take. 

In rejcctin& mosr bro•d·bas<d aroup remedies to discrimiaarion, nom.. pur­sued policies that souaht to illvestiaatc thoroucllly Lnd vindieorc fuDy nay ,..,_ uinc, individual discriminJiioe c:omplainc. His success oa that score ltas be:cD contcsl<d. 
Some of his propouts 10 cary our hil policy-such as •ppointin& special mas­tcn to like over a company's pcnonnel departrncnl-are f11 from lht Joisscz flirt: 

policies dlat olhcr ConstrYIIi""' Jftfct. 
"There arc touaher mcau ol dclcr· renee, '' Tbomas wi"CU in a 1917 ankle 

forlhc YtJid.DwoNII'oliq·R-. " One such 1pproach would be for a.ts 10 im­pose heavy lines and even jail scnrenccs on discriminators who defy coun in· junctions against further discrimiurion. 
" I am no1 aware of any case 1tt1here a coun has resorted 10 such rnusuoes, Inc! I musr wonder wily !hey are so rductonl, " Thomas conrinued. " To !hose ol us "'ho 

:tier employment discrimiaarioa no1 
<tlawful but also a monJ abomi· 
:. such measures arc ahoacthcr 

~; ri&hlcous no<c, echoed io many of Thomu' wricines on rx:e , is the JOUrtc for 

Clarence Thomas Sounds Off 
Sup~me Coun nominee Clarence Thomas is anything bul ~ticent . In 1984, 19 months after Presidenl Ronald Reagan appointed Thomas chairman of lhe Equal Employment Opponunity Commission, ugal Tim~s inJ.etViewed him. He $0Unded otf--sometimca quilc bluntly~ a variety of topics. 1bc followin& are excerpts from lhat inlcrvicw: 

0• WMtMr M _, IIJilorott /tis vin<'l "" t"ivil ritltu "' •-ill o st<oNlturn tJJ ~EEOC: 
O..ITjtuilotto 1« IN liM: 
" fm 1 DoJW CQwboyl fu . I love ~mpopulllr- ." " I'm DOl JOin& 1D lobby for Ill is job. This job hu kickod my w, Inc! you WI quo<c me on thai. . . . Y au cloa 'I jull ask for~ pain." 0....,. ~ -t/j,s tuct"' llbrt: 
" Hat., • illnlll< b!Kt. Lee., JO - if be hu lwo heodo aadallil." . 0• Ais politirol olliu ilt WtUhi•ttOOI: 

"I don'r fir in wilh whira, Inc! I cloa 't fit in widl blacb. 0.. ..., dw lqwrMJnll sltoot/11 - w ~ , __ -1 eM/rite: 
We 're in a milcd-up &~ ol us wbo wcrc..,. our ro inleJrole sociery .. .. If it we~ DOl for llhtl few friends I have who do not Ji"" 1 d&ma lbout Ibis stuff, lhil place could drive me insane." 

"Ia order 1D be free, you ha"" 1D be inclcpmclca.. • . • Pooplc keep tryirJa 10 seU me IWJIIr<OIIOd dcpc:ndeDcy _, I'm rooc &<>ill& 10 buy it. Tbe IRuauJ achninistrobon io ·...._ 
... ~-· about lime - JOI ~ ""'->' (iDSIC.ad oiJ pcop. omilin& ., your face .... We ~ playina &lilieS witb -­sci""' il we lhinlt suddally, OvcnUJht, this D11ionaJ JO¥· cmmcat is JOiD& 10 care for 111." 

On rariiJI polaril)· i• 'WtJsltinrt"": 
' Tve sbowed up in some of lht nicest placca iA this~­You walk in one of lht lop-<>f-the·liae reolallranCI, pcopk look at you like JOD're our ol your miad ..• , Ia rny ern aeiahborhood , I used 10 Jel ,.-....,..-· ::;....o stopped by lht copo ... 0.. h<U., lrW 11J A is.,.... htlilft: 

On promorin1 1uattr rodlll 

""""""'' "You don'l ..., anyone ll')'in& 
to intccntc marriaces. do you? 
That would sol"" ew:rydlinJ." 

o. dviJ-ritiiii4Cfi..&m: . : 
" They doa't bow what die 

•etl I am . They ••vc rheis K· ccpced version ol wbol lbc 'll'Orid sbauld he like... . . . : 

"I will be IDC •• •• JI(WUiiam Bradford Reynold&) JCf1 .. lilY or:rva, I will 1tJ110 wi1la Brod. Jllbc Civil Ripu CommissiOo Jell oo my - · I will ltJIIO wilb tbcm. Aad if I Clll ~ Iliad 1hc bell. J'U Je1 OUI ollbe kndlea." 

Oo Nu., bl4d ilt dw Nonl! "· dw SoloM: ~ "II ..... DR dift".ocull fe< 111C 1D Ji .. ill Massaclsla-. ... - II - lor .,. 1D li .. io SaYUDIII. bo Sa__,, lbc IIIIa - iDdacd clc:w." 
·'.: ; .· ;-:-·· .. =: . ~ . . f 

. 0. w., iltUT'IInw4 ., ,n- w;,·Jimu - ,..... li<Mfr- T«k U...· Sdtool ilt /974: "What oiTCDds IDC ia the civif-ri&bll 'CIOIIImllllity uyiac I'm DOl black. I may disapc will> (lhi:a ~ Aaney. GencnJ William Bradford Reyaolds) aad .. .hosliac 0.: ~~they c~oa- ,~...., -~_ .. . ·._,:r·· -~f.'<-~:.>:L> · 

''"nlq would always Willi ID talk 10 1110 lbout doinJ ,... ._ -t. .. . Hat 1-. really lahomlcna Ill ... _, .- lbcy alwl)'l1l'allllld - 10 lhrow ill,... looooo. n.y· ..... 10 uy ~Woct10-." 

O..Niotrld: 
o~..., Alps"' cAMrcA ""'""' ... 5-*J: . ;... . .. -"I cloa 't like people lbol mudl. Ood Ia all ri&lrl· ...... pcope I cloa ' I like." ··t .... .., doubt r .. JOiaa 10 he weaJdly • ., 1 c1oa ., ......, lbout iL • • . J'D writu boot IIIII wilhclllor S 19.95." 

bis most adventurous ClC'Union in the llw, inlo lht murky. mcuphysial l<rrirory ol natural law and its rrlltionship to the 
Conslitutioo. 

In lht mid-1980. , as Thomas beaan 10 fonnulalc more ambitious cxprusHJns ol 
his philosophy, he rurncd lowud lht n­
dilion of natural law to inform his rudin& of American history . The ancient COG· 
cepe-which holds lha1 ~ are inher<lll. 
immuubk principles of ri&hllnd wrona ill 

Clinl Bolick uya Thomaa cl\ioya havinl hla clcrka dcbaLe caaca. 

naiUIC dlat preocdc any social compacl-is deeply .-eel in Roman Colholic: tuch­
inJ. Thomas found lht lndition IIi"" Inc! well in the lives 1nd wririnss of sucb Americans as Abraham Lincola and Frederick Dou&lass . fS., ··vubdtilll ," 
l'orr&.J 

"for I ionJ period of lime, he read everythin& by or oboul Abe Lincoln," 
recalls Talkin, Thomas ' EEOC chief ol Slaff ftom 198610 1919. "He would ~ly ponder rbesc rhin&s-~·s 1~ tind of 
person wha lilcnlly loon sleep over dil· frcuh philosoplrieal issues." 

Thomu • foroy inro natural riahu Cll­
ohkd him ro find a woy of ~•dina tbc Conllilutioa ia lht U&hl ol111 upondcd """ion of "oriainal iniCIII." h also kd him, Talkia saya, 10 wrestle wirh the 
lhomy issue ol uncnumcrared riJbiS in lht ConlliiUiioa. 

"He would try 10 li&ute our whether privacy is encompassed by lht ConSiiN­
tion, wllll uncnumeroled ri&hrs are , wheft obortion lits iD, " says Tolk.io , wbo de­
scribes henelf as 1 ~bcral Dcmocrll . "I 
honestly belie"" he ' s sliU think.iDJ 1bout alllhis , Inc! dial he ~OJnius his per>onal views Inc! subjusotes !hose 1D wharlhc law 
requita. " 

Thomas is ckllly Jlill lhinkin& obaut 1 loc of dlinp. His tenure 011 lht D.C. Cir­
cuil has allowed him 10 rerum 10 lht world 
or business low dial he left YU/1 IJO "' fi&hl the. Rc.aaan administrarioa·s civil· 
ri&hts hanks. Inc! friends soy be relishes lhc chan,e. 

Perhops the moll import•nr decisioa lh11 "Thomas, if confllmCd. wiU lea"" widl rhe D .C . Circuil is his corcful, com­
prehensive analysis of horiuwual IIIUJC" in Unitrd SttJJrs v. B.Ur HvrMs. 

The CI5C, brauJhl by lht Bush admin­
isll"llion 's JuSiict Dcp.ntnelll , challcftaed 
1 mercer of IWO manufiCtllrcn of drillina 

macbincty. Tbe Justict Dcpanmeac faupt 
lht m<IJCf. 115CrtinJ thai it would lea"" lhc U.S. marker with 100 few supplicn Inc! dial new compctiron would lind it roo diffocuh 10 e111cslhc malta. 

Thomas , in lhe July 1990 opinion. shredded lht &ovemmcnr 's case so lhor­
ou&hly 1h11 Soliciror Geacul Krnnelh S111r has decided noc 10 ftlc an 1ppcal. 

The enthusiastic manDCr with wbich Thomu has embroccd his work on lhe <imlil reflecrs his t.sic: cnjoymcnl of lhc 
iatelkcrual chollen&cs of lht bench. He JOCS our of his woy 10 hi~ clerks wbo disapce witb him, Inc! he usicns all of his cases 10 all of his clcrts, just 10 worch tbc 
sparks ny. 

"He likes bis ckrks 10 li&hl it out, " says Oint Bolick ol the J...aadmari: l..cJal Foundatioa . a friend and ide:olocical saulmarc of Thomas'. "He ~ly enjoys workina with some of the beat younc 
minds arouad." 

The inrellectual combal Thomas lhri""s on should s&lnd tum in cood Slead W~D be faces lhc Scnarc, in wllll promi5CS 1D be 1 JfUCiin& confll"mltioa. Thai SINJ&ic ,.;11 
in pan be an cffor1 10 JCI Clarence Thomas to define himKif and his beliefs 10 the country. He has passionarely resisted wc:h 
efforrs ro piaconhok him in lht pur Inc! 
will probably pul up 1 li&hl in Scp«mbcr. 

Bur Thomas' compelliac per>onal his­
tory , which infonns so much of his in­tellectual questina. is cenain 10 &eave a Jasrinc impression, no maner what hap­pens to his oominatioa. 

'· He never foraot wbere he came ftom , •• soys JiU Mack, lht EEOC col lee· 
tion aacnt whom ThomaJ cncouraJcd . " I'm nor ralkin& obo<lr !Upubliean. and I'm noc lllkin& Dcmocral . He· s Cieor&u. just like me." 
-ll~porurs Da11i~l Klaidlftlllf and ANV 

Kortlltmurr cONribvlrd to tltis story. 
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Wounded by Dlsc:riminalion 
Some classmates were baflled by ~r. Thomas·s dec1s1on to leave Con· cepuon. But Tom O' Brien. a close fnend whose nome 1n Kansas City Mr. Thomas oiten v1s1ted on weeK· ends. sa1d. "I think Clarence expen· enced some real d1scnmmauon there." ~.1r. O' Brien. now a h1gh school teacher of Amencan history. added : " He d1dn't go mto names or specifics. but 11 was real and he was tom up a httle talkinR about 11. I know he was tom up about u and I was shoc:.lled. 1 just couldn't see IL I felt like such a fool bemg so close and be1ng obliVIOUS tO It," 

Mr. Thomas later told several bladt fnends about the mc1dent that some believe pushed h1m mto leavm~. On Apnl • · 1968. the day Rev. Or. Manm Luther King Jr. was assassl· nated m MemphiS, a group of stu· dents were watchmg telev1s1on cover· age of the event. MMr. Thomas heard one whue student remark. "That's what they should do to all the m&· gers." 
Jerry M. Hunter. general counsel for the National L1bor Relauons Board sa1d of Mr. Thomas : " He re· mem~rs thmkmg, ·We ' re supposed , be people of God. If people h:~ve at v1ew here. then this 1s not a place .Jr me to be.' " ~r. Hunter and Mr. Thomas met as fellow lawyers m St. lOUIS Jn the late 1970'S. 
Mr. O'Brien sa1d he was surpnsed to hear Judge Thomas labeled as a conservauve. After all. he sa1d, thiS was the same fellow who. as a college student used to end his letters with the slog'an .. Power to the people." "Conservauves and liberals may both be surpnsed tf he makes 11 onto the court." ~r. O'Brien sau1 "Ciar· ence Thomas IS absolute mtegnty. He's honest. he's courageous. I can't imagme h1m belying h1s own system of beliefs for anythmg." 

Mr. Thomas transferred to Holy Cross m Worcester. Mass. He and most of the handful of other black stu· dents were housed together m Healey oarmuory. named for the a black Roman Catholic: b1shop. saad the Rev. Joseph J . LaBran. who as sull a resa· dence counselor at the colleae. The admtnastrauon thought that placml! the students together would help them lind support m the overwhelm· mgly wh1te school. he sa1d. But the dormitory has smce been mteuated 

a no the colleRe IS now coeducauonal. Dunng Mr. Thomas s semor vNr. several students protested the ~m· us recnmment of students by en· p al Electnc because of us mlhtary ~ork. When the admmlstrauon ex· 
pelled some protesters. :1bout h:~lf were black; the maJoraty ot proteSt· ers had been while. 

Almost every black student. 1ncJud· ing Mr. Thomas. walked off campus unul the admanistrauon re1nstated those expelled.~ LaB~sa1d. 
St:~nlev E. Grayson, a former deputy mayor of New York City, was a fnend of Mr. Thomas at Holy Cross, v.·here thev were both acuve ~~ the black student umon. 

' Tiarence was always an 1ndepend· cnt thinker," Mr. Gri!yson sa1d. " He ...-as the type who was ftOing to look at a set of circumstances and ruch his own conclusions. And I thmk that prohably exasts today.'' 
:'-.lr. Gravson sa1d that v.·hen he started at · Holy Cross there ~en! about 32 black student5 at the colle~te. ... ·hach was going through a " ume. of hi'IRhtened sensttavnv." . 
"It wa5 a time ni :'ldjustmcnt fnr thr school and. candidly, for m:1ny of u!> ... he sa1d. "II was a predomanantly Irish Catholic college that was m the 

m1d!>t of change. And the black stU· Jent umon became a useful soundm& hoard for mmauves. The studeot umon unned us." 
~1r. Thomas was as mvolved m the pro1ests as anyone. Mr. Grayson sa1d. " CI:1rence was alwavs a leader. not a follo,.·er." · 
f:tther LaBran sa1d he was el:1ted at Judge Thomas ·s appomtment to 1hc Hi~h CourL "I hoped it would 6e Cl:lrence." he sa1d. " This country ni'<'\Js a man like him who, I hope. w11l be a symbol of all people." 
In Missoun in the m1d·iO's a Con· federate fla& was usually a redneck pohlic::al statement. But on the ·wall brhmd 1he desk of a new Assistant At· 1ornev General in Jef!erson CitY, ·it v.·as a wrv declaration of ind ividual· ltv. In ef!ect , lt meant : " Don't Pitton· hole me." 

That' s the most \ ' JVId memory ot~ 

colleastues hke Pold1ne L. Ouo ana Richard Wieler have 01 Mr. Thomas. the only black then servmg m the of· !ice of the Missoun Allomev General. It was there he ~~o·ent after Yale L:1w School. Between 197• and 1977. ~r. Thomas hanoled felony appeals and rep~sented the Revenue Deoan· ment m tax cases. He also was tne l :~wver ior the Human R1sthts Com· mass1on. handling JOO d1scnmmauon matters. 
His most celebrated case m the memorv of the then·Attornev (;en· cral and now United States Senator. ~r. Oanfonh. mvotved a d1spute over low-number license pl:ltes. dlstnb­uted by past Democrauc Governors :ss pohuc:al favors . 
:'dr. Danfonh. a Reoublic:an. recalls suggesun~ that Mr. Thomas acknow•· edge the pohucal reamy thai a lot of 1mponant people. hke fUdges. had the vanity plates and wanted tO keep them. He suggested h1s a1de let· the case dae. 
Mr. Thomas refused. another Dan· forth a1de recalled. sa~nng he v.·ould drop the ease only af ordered to do so. because ·'this IS the law." The courtS ;~greed. finding there was no author· 1ty 1n Missoun law for the specaal plates. and he won. The LelJISlature has smce restorea vanity plates for drivers "'' I !ling to pay a spec1al fee. Alex Netchvolodoff. a long-ume Danforth assistant v.·no IS now v1ce president for government affa1rs of Cox Enterpnses m Washington. re· called Mr. Thomas telhnl! h1m of hid· 1ng an the back of has classes at Holy Cross and Y:1le. explatnm" " I d1dn 't want anvone to see my blackness. l wanted them to JUdge my work.'' Mr. Netchvolodoff tells of Mr. Oa~ forth's recrultln!J Mr. Thomas at Yale Law School. where " he was a star." !\1r. Netchvolodoff sa1d the Jaw student actually " mttrvlewed us.'' asklna at he would get good cases and enough work. 

Chris Brewster. Jnother collea!Jue then and now a Washlnl!ton attorney, recalled Mr. Thomas oescnbmg the pay as " SII.OOO a year and all the gruel he could eat." 
.... nd Mr. Brewster sa1d h1s fnend never shared his mterest tn mov:es. because '"he crew uo not ,oma to movaes much. All the hrst-run mov1es .,·ere m ;he v.·hlte· run mov1e houses ;~nd vou nad to Sit 1n the ba lconv" 11 vou were olack m Geor~1a . He sa10 \ 1r. Thomas )UStWOUIO not 20. Gov. Jchn Ashcroit . ..- ~o snareo an olftce wun ~1r. P.:omas for 16 months. ca ::ed h1m a ·: 3n01d. fra nK md1vaduat · .. ·no was a vtrv hard wor K· 

er." 
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The Views of Justice Thomas, According to Judge Thoma 
The opinions on public policy he held 

before he joined the bench are getting a lot 
of attention. but the best way to predict 
how Justice Clarence Thomas would rule is 
to review how Judge Clarence Thomas has 
ruled. In his year on the federal appeals 
court in Washington, Judge Thomas wrote 
19 opinions. His political enemies won't find much grist in these rulings, which are 
textbook examples of judicial restraint. 

The cases deal with issues as diverse as 

Rule of Law 
By L. Gordon Crovitz 

an airport for Tuledo, searches of crack 
dealers and a spat over dog·food claims. 1 

What is most important is the approach 1 

Judge Thomas took. In interpreting stat-j utes and precedents, he used close reason· 
ing and shunned any search for shadows, 

1 penumbra or emanations. 
The case challenging the expansion of 

the Toledo airport asked whether the Fed· 
era! Aviation Authority complied with all 
the environmental regulations before ap- , provmg the new plans. The plaintiffs in· : voked the broadly worded National Envi· 

I 
ronmental Policy Act. In upholding most of · 
the FAA 's action. Judge Thomas showed a · 
keen wit. He v.Tote . "Just as NEPA is not ' ! a green Magna Carta. federal judges are I not the barons at Runnymede." He said · that judges enforce the law "by ensuring 1 that agencies comply with NEPA 's proce-
dures. and not by trying to coax agency 
dec1s10n makers to reach c~rtain results." 
!Citizens Agamst Bur/mgt on v. Busey) 

H1s most Important constitutional ruling 
was on the doctrine of standing, which is 
a key limit to judictal activism. The Con­stitution requires a case or controversy be­
fore judges can issue an opinion: there 
must be real parties with real Jepl issues. Judicial activists often wave non-eases into 

court by giving special·interest groups­
and occasiOnally even dolphins and trees­
standing to sue. Judge Thomas took the 
more traditional approach in a partial dis· 
sent wh_en a ferry company challenged an 
exemption from c. regulation that the Inter· 
state Commerce Commission granted to one of its competitors. 

Judge Thomas wrote In a partial dissent 
that the terry company had no business in court because It wasn't the "aggrieved" 
party,_ as _required by the statute regulat· tng litigation Involving the ICC. The com· 
pany wanted the judges to force the ICC to 
prepare an environmental impact state­
ment before granting new routes to Its 
competitor. "I agree that as a matter of policy, it probably should," Judge Thomas 
wrote .. "As a matter of Jaw, however, the 
Comrmssion has no power to regulate fer­ries for environmental reasons." 

This meant the ferry company had no standing to sue, so judges had no right to 
hear the case. "When federal jurisdiction 
does. not exist, federal judges have no au· 
~honty to exercise it, even if everyone­JUdges, parties, members of the public­wants the dispute resolved," he wrote. "A 
federal court may not decide cases when it 
cannot decide cases. and must determine 
:ovhether it can before It may." This is an 
tmportant statement of separation of powers-not the view of a justice who 
would take social questions away from the 
political branches of government. !Cross· 
Sound Ferry Services v. ICC J 

Judge Thomas also showed his judicial 
restraint in a case of Ineptitude by the 
Federal Energy Regulatory Commission. 
Judges have repeatedly ruled that regula· 
tors used arbitrary calculations to deter· mine the proper rate of return for a Ten· 
nessee gas pipeline. Judge Thomas warned 
F_ER~ that he was tempted to grant the p1pehne company's request for a certain 
rate. But, he wrote, "legitimate concerns about judicial overreaching always mUi­
tate in f'l4vor of affording the agency just 

one more chance to explain its deci· 
sion."!Tennessee Gas Pipeline v. FERC J 

One case at first glance seems to raise constitutional questions, but turns out to be 
more limited. Federal workers asked for a 
preliminary injunction against a recent 
law that bars them from accepting pay· 
ment for articles or speeches. This raises 
free speech and property rights questions. but Judge Thomas's opinion was limited to 
whether the trial court was right to deny a preliminary Injunction. He agreed that the 
plaintiffs did not risk irreparable harm by 
waiting for the trial court to rule on the case's merits. INTEU v. U.S. I 

A pair of business cases discloses a so­phisticated ap­
proach. He ruled 
against a Justice 
Department claim 
that a merger in the 
market for under· 
ground drilling rigs 
would violate the an· 
titrust laws. The 
merger between a 
Finnish company 
and a French sub­
sidiary of a Texas 
firm would give the 
company a large 
U.S. market share, Clarence Thomas 
but Judge Thomas applied the Chicago 
School jurisprudence that now guides the 
Supreme Court. Contrary to the Justice 
Department's big·is·bad approach. he ruled that a large market sharP does not 
by Itself signal barriers to entry for new 
competitors. (U.S. v. Balcer Hughes I 

Another case arose when two pet·food 
<.:ompanies exchanged nasty accusations of 
misleading advertising-one dog food claimed It prevented hlp disease, thP other 
claimed it was preferred by more veteri· 
nartans. Judge Thomas reversed part of a 
damage award because there was no "finding of will fullness or bad faith, " as required by the false-advertising statute. 
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This emphasis on bad intent, often over· looked in securities and environmental cases. is an important limit on liability. ( ALPO v. Ralston Purina J 
Seven of Judge Thomas's opinions were appeals from drug cases; as a justice, he . will have some notion of what it is the po-· lice are up against. Most of these cases· were requests by defense lawyers for a. judge to find some technical problem with . a search, seizure or conff''iSion, which Judge Thomas refused. In one case, the de· fendants tried to throw a gym bag contain· · ing crack into a sewer when the pollee a~ · proached. Other seizures included beepers, · a favorite tool of the drug trade. Judg~ Thomas referred to one neighborhood as · "an open·air drug bazaar." 

His close reading of a statute led him to reverse part of a criminal conviction of a · dealer named Keith Long. The pollee used a search warrant to find cocaine, butane· torches for processing the drug and large . amounts of cash. They also discovered a revolver between the cushions of a sofa. A · jury convicted the defendant on the drug charges, but also ·under a Jaw against using or carrying a weapon in drur traf· ticking. 
Judge Thomas reversed the firearm conviction. He said the prosecution reason· : ing went too far: "Long was connected to . the drugs; the distribution of the drugs was facilitated by the gun; since Long thus derived benefit from the gun, he 'used' it. " · He rejected this view, saying It would · mean "that the word 'use' has no discerui· . ble boundarie'!i." 

Judge Thomas is a conservative judge, if this means that he views his job as Inter· · preting the Jaw and not making It up or ruling for or against parties based on who : they are. A 30-year period of judicial activ· · ism from the Supreme Court is now des· tined to end. Even liberals should be able. to resolve themselves to a Justice Thomas, who would know his job is the law and not politics. 

• -
'·. i . .., 



14TH CASE of Level 1 printed in FULL format. 

Cross-Sound Ferry Services, Inc., petitioner v. Interstate 
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~tition for Review of an Order of the Interstate Commerce Commission. 

)UNSEL: Eugene D. Gulland for petitioner. 

PAGE 101 

Craig M. Keats, Attorney, Interstate Commerce Commission, with whom Robert s. 
1rk, General Counsel, Henri F. Rush, Deputy General Counsel and Evelyn G. 
Ltay, Attorney, Interstate Commerce Commission, and James F. Rill, Assistant 
:torney General, Catherine G. O'Sullivan and David Seidman, Attorneys, 
~partment of Justice, were on the brief, for respondents. 

· -~ard D. Greenberg and Mark T. Priesing were on the brief for intervenor. 

Ju~~: Mikva, Chief Judge, Williams and Thomas, Circuit Judges. Opinion for 
1e Court filed by Chief Judge Mikva. Opinion concurring in part and concurring 
1 the denial of the petition for review filed by Circuit Judge Clarence Thomas. 

'INIONBY: MIKVA 

'INION: In this case, we revisit the propriety of the Interstate Commerce 
1mmission's ("ICC" or the "Commission") finding that certain water carrier 
~rvices provided by intervenor Viking Starship, Inc. ("Viking") are ferry 
~ rvices exempt from ICC regulation. In Cross-Sound Ferry Servs., Inc. v. ICC, 
3 F.2d 395 (D.C. Cir. 1989) [hereinafter Cross-Sound I], [*2] we remanded 
'r further clarification of the Commission's views as to the scope of the ferry 
·emption. After reviewing the Commission's decision on remand, Viking Starship, 
,c., Common Carrier Application, 6 I.C.C.2d 228 (1989) [hereinafter Viking II], 
d the contentions of petitioner Cross-Sound Ferry Services, Inc. 
Cross-Sound"), we conclude that the Commission has not changed its policy with 
spect to the ferry exemption. Accordingly, we uphold the Commission's finding 
at Viking is an exempt ferry service, and reject Cross-Sound's procedural 
allenges to the Commission's decisionmaking process. In addition, we find that 
e Commission's decision did not trigger environmental review responsibilities 
der the National Environmental Policy Act or the Coastal Zone Management Act. 

I. 

Tn 1988, the Commission granted Viking temporary authority to transport 
1gers over two routes in Long Island Sound: (1) Montauk, New York to 
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)tonjNew London, Connecticut, and 2) Montauk to Block Island, Rhode Island. 
~ Cross-Sound I, 873 F.2d at 396 (describing statutory basis for temporary 
~~ ·tzations). Relying on a provision of the Interstate [*3) Commerce Act 
i !Clares transportation provided "by a ferry" to be exempt from the 
nm .... .;>sion's jurisdiction, see 49 u.s. c. @ 10544 (a) (4) (1988), Viking 
)sequently asked the Commission to dismiss its application for a permanent 
:ense on the ground that its operations are exempt ferry services. 
>ss-Sound, which transports passengers, automobiles, and freight between 
Lent Point, New York and New London, challenged Viking's claim, but, as 
:ailed in Cross-Sound I, 873 F.2d at 396-400, the Commission agreed with 
~ing that its operations are exempt. See Viking Starship, Inc. - Common 
~rier Application, 4 I.C.C.2d 634 (1988) [hereinafter Viking I). 

Reviewing Viking I, we acknowledged the Commission's "great latitude in 
:ermining the scope of the ferry exemption," Cross-Sound I, 873 F. 2d at 398, 
: found ourselves unable to discern the Commission's interpretation. Id. at 
1. We noted several ICC decisions asserting jurisdiction over apparently 
1ilar Long Island Sound routes, and suggested that the discrepancy between 
•se cases and the Viking decision were "prima facie evidence [*4) of a 
.nge in ICC policy." Id. at 399. In addition, we expressed uncertainty about 
! significance of various factors the Commission uses to determine whether the 
·ry exemption applies, such as the length and directness of a carrier's route 
. the frequency of service. Id. at 399-400. Given these perceived ambiguities, 
remanded "for a fuller exegesis of the Commission's views." Id. at 396. 

Although it acknowledged on remand that prior decisions may have misconstrued 
significance of certain factors flagged by the court in Cross-Sound I, see 

~ II, 6 I.C.C.2d at 237 (referring to role of absolute distance), the 
.,ion denied changing its view of the ferry exemption, id. @t 233 n.8. It 

t~.rguished the Long Island Sound cases we cited in our panel opinion, id., 
explained in greater detail the factors it uses to determine what 

stitutes a ferry, id. at 235-40. After discussing the general contours of the 
ry exemption, the Commission specifically reaffirmed its earlier finding that 
ing's services qualify as exempt ferriage under section 10544(a)(4}. [*5] 
at 241-46. In addition, the Commission rejected Cross-Sound's claim that a 

ision exempting Viking from the Commission's jurisdiction nonetheless 
igated the ICC to comply with environmental review procedures under the 
ional Environmental Policy Act and the Coastal Zone Management Act. Id. at 
-49. 

[I. 

rn order to determine whether the Commission has complied with our mandate in 
;s-Sound I, we must evaluate the sufficiency of the Commission's explanations 
liking II as to the scope of the ferry exemption. If we find that the ICC's 
~ ent view of the ferry exemption "diverges from agency precedent," then, in 
~r to uphold the new interpretation, we must also find that the Commission 
>plied a reasoned analysis indicating that prior policies and standards are 
1g deliberately changed, not casually ignored." See Hall v. McLaughlin, 864 
l 868, 872 (D.C. Cir. 1989} (quoting Greater Boston Television Corp. v. FCC, 
F.2d 841, 852 (D.C. cir. 1970}, cert. denied, 403 U.S. 923 (1971}); see also 
,r Vehicle Mfrs. Ass'n v. State Farm Mutual Auto. Ins. Co., 463 U.S. 29, 57 
:3) • [ *6) If, on the other hand, we determine that the Commission "has 
jn fact diverged from past decisions, [then] the need for a comprehensive 

'licit statement of its current rationale is less pressing." Hall, 864 
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.2d at 872. The agency's explanation in such a case "need not be elaborate"; we 

ill uphold its findings, "though of less than ideal clarity, if the agency's 

~t · ,ay reasonably be discerned." Id. at 872-73 (quoting Greater Boston 

=- .sion, 444 F.2d at 851). 

=titioner contends that our opinion in Cross-Sound I conclusively determined 
1at the agency had changed its policy with respect to the ferry exemption. We 

=cline, however, to adopt so narrow a view of our earlier holding. We remanded 

1e Commission's decision in Viking I precisely because we were unsure what its 

1terpretation of the ferry exemption was, see Cross-Sound I, 873 F.2d at 400; 

t would be inappropriate to let our earlier expressions of puzzlement prevent a 

Jbsequent panel from evaluating the Commission's newly tendered explanations de 

)VO. Reviewing the Viking II decision, we conclude that the Commission (*7) 

~s not diverged from prior precedent. 

First, we believe that the Commission persuasively distinguished those cases 

1ere it has exercised jurisdiction over water carriers operating in Long Island 

)Und. As the Commission explained in Viking II, 6 I.C.C.2d at 233 n.8, three of 

1e examples that we cited in Cross-Sound I as "prima facie evidence of a change 

1 ICC policy," 873 F.2d at 398-99, involved the transportation not only of 

~ssengers but also of freight, a subject area over which the Commission has 
)ng exercised jurisdiction . See Mascony Transport and Ferry Servs., Inc., 353 

.c.c. 60, 61 (1976), petition for review denied sub nom Cross-Sound Ferry 

=rvs., Inc. v. u.s., 573 F.2d 725 (2d Cir. 1978) (applicant sought to transport 

;Jeneral commodities and passengers" between New London and Greenport, New 

)rk); Cross-Sound Ferry Servs., Inc. -Extension, ICC Docket No. W-1290 (Sept. 

~, 1983) (applicant sought to transport "passengers, general commodities, 

J . fobiles with passengers, and tractors, trailers, and trucks" between New 

: and Montauk); and B.I. Marine Express, Inc., [*8) ICC Docket No. 
-1 0 (Oct. 14, 1986) (applicant proposed to transport "both passengers and 
=neral freight" between Westerly, Rhode Island and Block Island). 

Indeed, the Commission has repeatedly held that "the word ferry does not 
=nerally include the transportation of goods and merchandise," McAllister 

~os., Inc. -Investigation of Control, 336 I.C.C. 590, 592-93 (1970), and has 
=fused to exempt freight carriers from regulation simply because the passenger 

;pect of their operation, viewed in isolation, might qualify as a "ferry." Id. 

~ 593-94 (finding that carrier authorized to transport passengers and general 

)mmodities between Bridgeport, Connecticut and Port Jefferson, New York was not 

1 exempt ferry, even though carrier had apparently never exercised its freight 

1thority). See also B.I. Marine 'Express, ICC Docket No. W-1450 ("ferry service 
• entails the transportation of passengers, their automobiles, and 

:companying baggage, but does not involve the transportation of general 
~eight"); Ann Arbor R.R. Co. Common Carrier Application, 250 I.c.c. 490, 491 

l942). The Supreme Court has interpreted the [*9) term "ferry" as excluding 

~eight services, see st. Clair County v. Interstate Sand and Car Transfer Co., 

~2 U.S. 4 54, 4 67 ( 1904) (noting that "the ferry business is confined to the 
~ansportation of persons with or without their property"), as have various 
~deral regulations. See, e.g., 46 CFR@ 171.010(d) (2) (1990) (Coast Guard 
tfety regulations); 49 CFR@ 171.8 (1989) (hazardous materials transportation). 

Although its efforts to distinguish the fourth example of Long Island Sound 

lter carrier regulation that we cited in Cross-Sound I are less persuasive, the 

>~~ission's view that Shoreline Boating Serv., Inc., ICC Docket No. W-1294 
·ed May 29, 1984), involved excursion operations (i.e., round-trip service 
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>nly) instead of point-to-point passenger service can be supported. See Viking 

:I, 6 I.C.C.2d at 233 n.8 (noting that excursion operations, like freight 

;e 'ces, have "historically been regulated"). The administrative law judge 

~t wing Shoreline's original request for operating authority discussed the 

~x~ursion character of the proposed services in some detail. See Shoreline 

~eating Serv., Inc., Common Carrier Application, (*10) ICC Docket No. W-1294 

:August 19, 1976) (noting that carrier sold "round-trip transportation tickets 

llone"; describing public support for the excursion operations; and discussing 

~xcursion services offered by carriers contesting Shoreline's request for 

>perating authority). 

We also note that the Commission's decision in Viking II is consistent with 

lt least one other decision finding water carrier services on Long Island Sound 

:o be exempt ferriage. In North Rip Fish Harvest, Ltd., ICC Docket No. W-1325 

(May 13, 1980), the Commission held that passenger service between Montauk and 

3lock Island - one of Viking's proposed routes - was exempt from regulation 

1nder section 10544(a) (4). See also Michigan-Wisconsin Transp. Co., ICC Docket 

lo. W-1377 (May 15, 1984) (carrier operating across Lake Michigan is exempt 

1nder section 10544(a) (4)). 

Finally, we reject Cross-Sound's suggestion that the Commission's treatment 

>f distance in Viking II rises to the level of a change in agency policy. See 6 

[.C.C.2d at 237-40 (noting that earlier cases may have "overstated" the role of 

~bsolute distance). In Cross-Sound I, we criticized the Commission for failing 

:*11) to explain the significance it attached to the length of a carrier's 

~oute. See 873 F.2d at 399. Viking II suggests that the Commission, consistent 

{ith its decision in Michigan-Wisconsin Transp. Co., ICC Docket No. W-1377, 

, · ~ distance as a relevant but not dispositive factor in determining whether a 

~ -cular service qualifies as a "ferry." That is, so long as the carrier 

>o~esses the usual attributes of a ferry - such as significant time or distance 

;avings compared to overland routes - the absolute length of the route will not 

>revent the carrier from qualifying as a ferry. See Viking II, 6 I.C.C.2d at 

~4 0. 

This approach is consistent with prior Commission decisions that seemed to 

~stablish per se limits on the distances a ferry could travel. As the Commission 

~xplained, those decisions also involved services not regularly associated ~ith 

ferries. See Viking II, 6 I . C.C.2d at 239-40; Pere Marquette Ry. Co., 260 I . C.C. 

~06 (1944) (carrier transpor ting not only passengers but also railroad cars and 

1ewly manufactured automobiles across Lake Michigan); Ann Arbor R.R. Co. Co~on 

:arrier Application, 250 I.C.C. 490 (1942) (*12) (carrier transporting 

:reight cars, in addition to passengers, across Lake Michigan); Canadian Pacific 

~y. Co. v. U.S., 73 F.2d 831, 834-35 (9th Cir. 1934) (discussing excursion 

~haracter and luxurious nature of service across Puget Sound). Moreover, the 

listances at issue in this case - between 15 and 30 miles, depending on the 

>articular route, see Cross-Sound I, 873 F.2d at 397 - are well within the 

>0-145 mile upper boundaries even those earlier cases established for ferry 

;ervice. 

Thus, we conclude that the Commission did not diverge from prior precedent or 

>olicy in evaluating Viking's services. Accordingly, there was no need for the 

~ommission to justify a change in policy. Given the Commission's comprehensive 

liscussion of the ferry exemption, which responded specifically to this court's 

:~~cerns about apparently inconsistent precedents and the relative importance of 

various criteria used to evaluate ferries, we have no difficulty 
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iscerning the agency's path and conclude that it satisfied the standards for 
easoned decisionmaking. 

Having concluded that the Commission did not impermissibly alter its view of 
he ferry exemption, [*13) we may set aside the Commission's decision 
pplying the exemption to Viking only if it was "arbitrary, capricious, an abuse 
f discretion, or otherwise not in accordance with law." 5 u.s.c. @ 706{2) (A) 
1988). See Railway Labor Execs. Ass'n v. ICC, 914 F.2d 276, 280 (D.C. Cir. 
990). 

Under section 10544(a) (4), ferries are exempt from regulation "except to the 

xtent the Interstate Commerce Commission finds it necessary to exercise 
urisdiction to carry out" the national transportation policy. See 49 u.s.c. @ 

0101 (1988) (describing national transportation policy). Applying the 
rinciples it enunciated earlier in its decision, the Commission reasonably 
etermined that Viking's Montauk-Block Island and Montauk-Groton/New London 
perations qualify as exempt ferries. See Viking II, 6 I.C.C.2d at 241-42 
noting the "frequent and regular" character of the service; its "modest," 
no-frills" quality; the absence of any "freight service whatsoever" or "detours 

or sightseeing purposes or for intermediate stops"; and the services' ability 
o "substitute[ ], with a substantial reduction in overall mileage, for a road 
nd bridge connecting nearby points (*14] in neighboring states") . 

We can find no error in the Commission's further determination that the 
ational transportation policy does not require regulation of Viking's services 
r ·der to protect Cross-Sound against potential diversion or "cream-skimming" 

~ Irs customer base. See 49 U.S.C. @ 10101(a) (1) (C) (national transportation 
o11Cy includes encouraging "sound economic conditions among carriers"); Viking 

I, 6 I.C.C.2d at 242-46. The Commission found that the services of the two 
arriers differed; that even with respect to shared services- i.e., passengers 

ithout vehicles - the distance between Orient Point, New York and Montauk, New 
ork (75 "congested" highway miles) limited actual competition; and that, in any 
ase, there was "sufficient traffic in the area to accommodate Viking's 
mall-scale operation without driving Cross-Sound out of business." Viking II, 6 
.C.C.2d at 243-44. 

Cross-Sound contends that the Commission ignored evidence that Viking 
ctually offers excursion and freight services inconsistent with the ferry 
xemption. As the Commission concedes, however, Cross-Sound may pursue these 
lleged violations through (*15] a properly framed request for enforcement. 
ee Viking II, 6 I.C.C.2d at 230 n.3; 49 CFR Part 1111 (1990) (procedures for 
iling complaints with the Commission). 

Finally, we reject Cross-Sound's claims that the Commission erred in failing 
o hold further hearings regarding Viking's services, or in denying the 
ompany's discovery requests. Although we suggested in Cross-Sound I that the 
ommission might "find it useful on remand to use a hearing as a vehicle to 
e-examine and articulate its new view of the ferry exemption," 873 F.2d at 401, 
hat advice was premised on our assumption that the Commission would be altering 
ts traditional ferry policy. Given the agency's "broad discretion in deciding 
hether to grant a hearing," see, e.g., Cities of Carlisle and Neola, Iowa v. 
pn~, 741 F.2d 429, 431 (D.C. Cir. 1984), and its view (which we uphold here) 

the Viking decisions do not constitute a change in policy, the Commission 
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reasonably concluded that hearings would not be "productive" and that 
~additional 'evidence' would not be particularly helpful in addressing the legal 
ts~·-~s that predominate in this case." Viking II, 6 I.C.C.2d at 233. [*16) 

--~ to Cross-Sound's discovery claims, we note this circuit's position tha: 
1 the cysuct and extent of discovery in agency proceedings is a matter 
>rdinarily entrusted to the expert agency in the first instance and will not, 
>arring the most extraordinary circumstances, warrant the Draconian sanction of 
>verturning a reasoned agency decision." See Trailways Lines, Inc. v. ICC, 766 
~.2d 1537, 1546 (D.C. Cir. 1985). No such extraordinary circumstances exist :o 
~arrant overturning the Commission's denial of Cross-Sound's discovery requests. 

IV. 

Having approved on both substantive and procedural grounds the Commission's 
:inding that Viking's services are exempt from regulation under section 
.0544(a) (4), we next address Cross-Sound's contention that the Commission 
riolated the National Environmental Policy Act ("NEPA"), 42 U.S.C. @@ 4321-4370b 
:1988 & Supp. 1990), and the Coastal Zone Management Act ("CZMA"), 16 u.s.c. @@ 
.451-1464 (1988), by failing to conduct any environmental review of Viking's 
~ervices. 

As an initial matter, the Commission contends that Cross-Sound lacks stan~ing 
:o challenge its actions under either NEPA or CZMA. Standing constitutes a 
breshold [*17] jurisdictional inquiry. But this court has held that "when 
.he merits of a case are clearly against the party seeking to invoke the court's 
urisdiction, the jurisdictional question is especially difficult and 
·a· ~eaching, and the inadequacies in the record or briefing make the case a 
" ~ehicle for deciding the jurisdictional question, we may rule on the merits 
·i~ut reaching" the jurisdictional contention. Adams v. Vance, 570 F.2d 950, 
54 n.7 (D.C. Cir. 1978); accord Chinese Am. Civic Council v. Attorney General, 
66 F.2d 321, 325 (D.C. Cir. 1977) ·. See Secretary of the Navy v. Avrech, 418 .s. 676, 678 (1974) (per curiam) (assuming that district court had jurisdiction 
nd resolving case on the merits, noting that "even the most diligent and 
ealous advocate could find his ardor somewhat dampened in arguing a 
urisdictional issue where the decision on the merits is thus foreordained"); 
orton v. Mathews, 427 U.S. 524, 530-532 (1976) (finding it "unnecessary" to 
esolve "difficult and perhaps close jurisdictional arguments" where a prior 
upreme Court decision dictated resolution of the merits against (*18] the 
arty asserting jurisdiction). See also United States v. Augenblick, 393 U.S. 
48, 351-52 (1969); Southeastern Community College v. Davis, 442 U.S. 397, 404 
.5 (1979). We believe that this is a rare case in which we should exercise our 
iscretion to proceed directly to the merits. 

First, as discussed more fully below, the merits of Cross-Sound's 
nvironmental contentions can be resolved easily, particularly in light of o~r 
~rlier finding that the Commission has not altered its policy with respect to 
1e ferry exemption. Second, the question of Cross-Sound's standing is quite 
)mplex, involving inquiries into difficult issues such as the prudential 
tanding of competitors, see, e.g., Hazardous Waste Treatment Council v. EPA, 
>1 F.2d 277, 282-85 (D.C. Cir. 1988), cert. denied, 490 u.s. 1106 (1989); 
lndowner injury, see, e.g., Goos v. ICC, 911 F.2d 1283, 1289-91 (8th Cir. 
~90); and the Commission's statutory authority to consider environmental 
lctors under the national transportation policy of 49 u.s.c. @ 10101 in 

·mining whether to override the ferry exemption. As to the (*19] last 
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uestion, which goes to the redressability of Cross-sound's asserted injuries, 
e have serious doubts concerning the narrow construction of section 10101 urged 
Y ~ concurring colleague. See Concurring Opinion at 3-6. Although this court 
u ,efer to an agency's reasonable interpretation of a statute that Congress 
as entrusted it to administer, see Chevron U. S.A. Inc. v. Natural Resources 
efense Council, 467 u . s. 837, 843 (1984), the Commission has not definitively 
onstrued section 10101 as precluding consideration of environmental factors, 
otwithstanding the cursory footnote on which our colleague relies. See Viking 
I, 6 I.C.C.2d at 249 n.33; Concurring Opinion at 4-5. Whether Congress intended 
he agency's inquiry under section 10101 to encompass environmental 
onsiderations is an intricate question we need not answer on the undeveloped 
ecord before us. We note only that the term "efficient," which is used in 
ection 10101(a) (1) (B)'s directive that the Commission promote "efficient 
ransportation," has classically been thought to incorporate the full range of 
ossible externalities, including environmental costs and benefits. [*20) 

Finally, the administrative record and the briefs in this case provide 
nsufficient factual documentation to verify or disprove Cross-Sound's 
nvironmental standing claims. See Avrech, 418 U.S. at 677-78 (expressing 
nwillingness to decide jurisdictional question without further argument, even 
fter ordering supplemental briefing). Our concurring colleague's view that 
ross-Sound's asserted injuries could not be redressed by the Commission, as to 
hich we have serious qualms, allows him to avoid confronting knotty factual 
~estions concerning Cross-Sound's injuries, see Concurring Opinion at 2, 
~estions that would ultimately require a renand to the Commission for further 
indings. Under these circumstances, we deem it appropriate to review the merits 
f Cross-Sound's environmental claims directly, to which we now turn . . .,A 

Section 102(2) (C) of NEPA requires federal agencies to prepare an 
nvironmental impact statement ("EIS") for every "major Federal action( ) 
ignificantly affecting the quality of the human environment." 42 U.S.C. @ 
332(2) (C). In Viking II, the Commission found that a "decision simply holding 
hat an operation is a ferry and [*21) declining to take the affirmative step 
ecessary to assert jurisdiction is not the type of action that triggers" NEPA 
eview. 6 I.C.C.2d at 248. Cross-Sound disputes this interpretation, arguing 
hat the Commission's change in policy with respect to section 10544(a) (4) 
~nstitutes a major federal action under NEPA. 

Our conclusion that the Commission did not change its policy with respect to 
~e ferry exemption might well dispose of Cross-Sound's claim. Indeed, 
~titioner's counsel effectively conceded at oral argument that success on the 
)licy change question was a prerequisite to success on the NEPA claim. In any 
:lse, the only "action" the Commission even conceivably took was in fi nding that 
iking's services are statutorily exempt. We believe that Defenders of Wildlife 
. Andrus, 627 F.2d 1238 (D.C. Cir. 1980), in which this court held that the 
~cretary of the Interior's failure to prevent the state of Alaska from carrying 
lt a wolf kill program on federal lands did not constitute a major federal 
:tion, is controlling. There, we held that an agency must undertake some "overt 
:t" to trigger NEPA's requirements; the agency's mere refusal [*22) to 
cercise its statutory authority to act would not suffice. Id. at 1245-46. 

Unlike an ordinary licensing decision, in which the Commission affirmatively 
·mines that a water carrier's proposed services are required by the 



PAGE 108 
1991 U.S. App. LEXIS 8977, *22 

)Ublic convenience and necessity" under 49 u.s.c. @ 10922, the Commission here 
lmply applied the statutory ferry exemption of section 10544(a)(4) and declined 
) ? ~ert jurisdiction to advance the national transportation policy of section 
)J thereby placing the case squarely within the "inaction" rubric of 
~f'- - - -'ers of Wildlife. See Viking II, 6 I.C.C.2d at 247 (noting that section 
)544(a) (4) "itself exempts ferry services from our jurisdiction, and all that 
1e agency did was to take a look at whether Viking was conducting exempt 
~rvices"). Common sense supports our conclusion that the Commission's decision 
>es not constitute a major federal action; as we said in Defenders of Wildlife, 
10 agency could meet its NEPA obligations if it had to prepare an environmental 
~act statement every time the agency had power to act but did not do so." 627 
.2d at 1246. 

CZMA 

The Coastal Zone Management [*23] Act seeks to protect the land and water 
~sources of the nation's coastal zone through a cooperative governmental effort 
l which states are given primary responsibility for developing coastal resource 
tnagement programs. See, e.g., 16 U.S.C. @ 1451(i) (congressional findings); 16 
S.C. @ 1452(2) (congressional declaration of policy). Section 307(c) (1) of 

:MA requires federal agencies "conducting or supporting activities directly 
'fecting the coastal zone" to comply with the affected states' management 
·ograms "to the maximum extent practicable." 16 u.s.c. @ 1456(c) (1). An 
1plementing regulation requires federal agencies to provide the affected states 
.th so called "consistency determinations" for proposed activities at least 
.nety days prior to final federal approval . See 15 CFR@ 930.34(a),(b) {1990). 
·oss-Sound contends that the Commission violated these provisions by failing to 
,t ~ -v the relevant states prior to deeming Viking exempt from its jurisdiction 

JJsection 10544(a)(4). We reject this claim. 

CZMA and the implementing regulations on which Cross-Sound relies expressly 
elude federal licensing or permitting activities from the definition of a 
ederal [*24) activity," see 15 CFR@ 930.31(c); instead, a separate 
ocedural scheme places primary compliance responsibilities for such matters on 
e applicant and the affected states, not the federal agency. See 16 u.s.c. @ 
56(c) (3) (A) ("any applicant for a required Federal license or permit to 
nduct an activity affecting land or water uses in the coastal zone" of a state 
st certify to the federal agency that its activity will comply with state 
ograms, and must furnish a copy of the certification to the affected states, 
ich may file objections with the federal agency); 15 CFR Part 930, Subpart D, 
pecially 15 CFR @ 930.54; Viking II, 6 I.C.C.2d at 248 n.30. Here, the 
mmission's dismissal of Viking's application for common carrier authority on 
risdictional grounds meant that no licensing proceeding existed sufficient to 
igger these regulations. See Viking I, 4 I.C.C.2d at 640 n.9; Exemption of 
ter Carrier Operations, 4 I.C.C.2d 656, 1988 ICC Lexis 189 (June 14, 1988) 
ereinafter Water Carriers) (noting that ''licensing" requires an "applicant" 
r a license); 15 CFR@ 930.52 (defining "applicant" (*25] as "any 
dividual (or corporation who] files an application for a Federal license or 
nnit to conduct an activity affecting the coastal zone"). Thus, neither the 
nmission nor Viking breached any notice obligation under CZMA. 

We find unpersuasive cross-Sound's analogies to an earlier decision in which 
~ Commission concluded that its exemption of entire classes of water carriers 
1stituted a "federal activity" requiring a CZMA consistency determination. See 

Carriers, 1988 ICC Lexis 189, at 11. Unlike Viking II, in which one 
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arrier's services were held exempt, Water Carriers involved a broad, 
raditional rulemaking proceeding in which four classes of carriers were 
~~ ted. See id. at 2-10 (describing exempted classes, and recognizing that 
o ;sion's action had "potential for directly affecting coastal zones by 
ll~~ing some additional water carrier operations"). Indeed, the rulemaking fit 
g:uarely within the definition of "federal activity," and could not qualify 
nder the less stringent licensing or permitting scheme discussed above. See id. 
t 11-12 (discussing why decision constitutes a federal activity); 15 CFR 
*26) @ 930.31(a) (defining federal activity); 15 CFR@ 930.52 (requiring 
applicant" for federal license). Thus, we find Cross-Sound's reliance on Water 
arriers inapposite. 

v. 
We conclude that the Commission has not changed its policy with respect to 

1e ferry exemption, and find that its comprehensive discussion of the exemption 
1 Viking II satisfies this court's mandate in Cross-Sound I, as well as the 
)re general standards for reasoned decisionmaking. We further conclude that the 
)mmission appropriately found Viking's operations to be exempt under section 
)544(a) (4), and we reject Cross-Sound's allegations of procedural error. 
Lnally, we conclude that the Commission's finding that it lacked jurisdiction 
ier Viking's services did not trigger environmental review responsibilities 
1der either NEPA or CZMA. For the foregoing reasons, Cross-Sound's petition for 
~view is denied. 

:. is so ordered. 

) . . . TRBY: THOMAS (In Part) 

c~JINTBY: THOMAS (In Part) 

CSSENT: CLARENCE THOMAS, Circuit Judge, concurring in part and concurring 
} the denial of the petition for review: 

Although I join the majority in rejecting Cross-Sound's claims under the 
1terstate Commerce Act, I do not join the majority [*27] in reviewing 
~ass-Sound's claims under the National Environmental Policy Act (NEPA) and the 
>astal Zone Management Act (CZMA). Before this court may review the merits of 
1y of Cross-Sound's claims, we must decide whether we have the authority to do 
>. See FW/PBS, Inc. v. City of Dallas, 110 S. Ct. 596, 607 (1990) ("The federal 
>urts are under an independent obligation to examine their own jurisdiction, 
1d standing 'is perhaps the most important of [the jurisdictional] doctrines.'" 
ruoting Allen v. Wright, 468 U.S. 737, 750 (1984))). Having examined our own 
trisdiction over Cross-Sound's environmental claims, I conclude that we have 
,ne: Cross-Sound does not have article III standing. This court thus has no 
,wer to judge the merits of Cross-Sound's claims under NEPA and CZMA. 

I. 

The statute that gives this court the power to hear ICC cases limits our 
.risdiction to petitions brought by a "party aggrieved." 28 u.s.c. @ 2344. 
ass-Sound has participated aggressively at every level in all of the 
oceedings in this case, and no one suggests that Cross-Sound has not achieved 
"~ as a "party." See Water Transp. Ass'n v. ICC, 819 F.2d 1189, 1192-93 & n.27 

cir. 1987). (*28] The question instead is whether, with respect to 
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he Commission's decision that it did not bear certain obligations under NEPA 
nd CZMA, Cross-Sound has been "aggrieved." We answer this question by 
'F ·aging in traditional standing analysis.'" Id. at 1193 (citation omitted). 
n ler to establish constitutional standing, Cross-Sound must show "that it 
as ciUffered an injury in fact traceable to the Commission's ruling and 
edressable by a decision in (Cross-Sound's) favor." Id. In order to establish 
~udential standing, Cross-Sound must show "that the interest thereby abridged 
as arguably within the zone protected or regulated by the constitutional or 
tatutory guaranty in question." Id. 

Cross-Sound alleges that the Commission's decision has aggrieved it both as 
iking's competitor and as a landowner. I acknowledge that the Commission's 
ecision might ultimately affect Cross-Sound's fiscal health. And though the 
ecord does not reveal whether Cross-Sound owns any waterfront buildings, or 
~lkheads, or other littoral proper~y, I assume that the Commission's decision 
ill lower the value of the company's land. Cross-Sound would thus have suffered 
njuries-in-fact (*29) both as a competitor and as a landowner. But 
~oss-Sound would still not have attained article III standing. Cross-Sound 
ould have us order the Commission to prepare an environmental impact statement 
nder NEPA and a consistency determination under CZMA, both of which ostensibly 
ould provide the Commission with information on the environmental consequences 
f its choices. Cross-Sound suggests that the Commission would do well to ponder 
he effects of its actions on the '''increasingly fragile'" waters of the ng 
sland Sound. Brief for Petitioner at 38 (citation omitted); see also id. a t 38 
.13 (citing L.I. Sound Is So Polluted It Faces Long-Term Damage, N.Y. Times, 
~ly 6, 1990, at Al). I agree that as a matter of policy, it probably should. As 
matter of law, however, the Commission has no power to regulate ferries for 

r -~onmental reasons. Therefore, neither of the alleged injuries could be 
•ssed by a decision in Cross-Sound'_s __ favor on its NEPA and CZMA claims, and 

~v~-Sound thus has no standing to bring them. n1 

- - - - - -Footnotes- - - - - - - - - - - - - - - - - -

nl In its claims under the Interstate Commerce Act, in contrast, Cross-Sound 
~eks an order requiring the Commission to regulate Viking's ferry service. That 
~medy, if we were to direct it, would redress the injuries-in-fact that 
~oss-Sound asserts. I therefore agree with the majority's implicit conclusion 
~at Cross-Sound has standing to bring its Interstate Commerce Act claims. 

- - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - -
t30) 

The Interstate Commerce Act deprives the Commission of jurisdiction over 
ransportation 11 by a ferry, 11 "except to the extent the ... Commission finds it 
~cessary to exercise jurisdiction to carry out the (national) transportation 
:>licy." 49 U.S.C. @ 10544(a) (4). n2 In defining the word "ferry," the 
:>mmission properly took into account the specific transportation criteria -
i.rectness of route, character and frequency of service - that "flow from the 
tatus of a ferry as a 'floating section of highway.'" Viking Starship, Inc., 6 
.C.C.2d 228, 235 (1989} (common carrier application} (quoting J. Perry, 
nerican Ferryboats 171 (1957)) [hereinafter Viking II]; see ante at 4-8 
~ndorsing Commission's definition). The Commission did not consider 
1vironmental criteria in defining the word "ferry," and no one seriously 
>ntends that it could have. 
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-Footnotes- - - - - - - - - - - - - - - -

~ Section 10544(a) provides: 

x~~~t to the extent the Interstate Commerce Commission finds it necessary to 
xercise jurisdiction to carry out the (national) transportation policy of 
ection 10101 of this title, the Commission does not have jurisdiction under 
his subchapter over transportation by water carrier when the transportation is 
rovided -

(4) by a ferry. 

9 u.s.c. @ 10544(a). 

- - - - - - - - - - - -End Footnotes- - - - - - - - - - - -
*31) 

Nor could the Commission have taken the environment into account at the 
econd stage of its proceeding, when it decided whether it should regulate 
iking's ferry service in order to carry out the national transportation policy. 
he national transportation policy comprises several separate congressional 
oncerns, such as safety and labor conditions in the transportation industry and 
elations between state and federal transportation authorities. See 49 u.s.c. @ 
0101(a) (1). n3 Each is meant to further Congress's ultimate goal: "to ensure 
he development, coordination, and preservation of a transportation system that 
e · ~ the transportation needs of the United States." Id. @ 10101(a) (emphasis 

~). 

- - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n3 Section 10101(a) provides: 

o ensure the development, coordination, and preservation of a transportation 
ystem that meets the transportation needs of the United States, . . • it is the 
olicy of the United States Government to provide for the impartial regulation 
f the modes of transportation subject to this subtitle, and -

(1) in regulating those modes -

(A) to recognize and preserve the inherent advantage of each mode of 
ransportation; 

(B) to promote safe, adequate, economical, and efficient transportation; 

(C) to encourage sound economic conditions in transportation, including sound 
:onomic conditions among carriers; 

(D) to encourage the establishment and maintenance of reasonable rates for 
ransportation, without unreasonable discrimination or unfair or destructive 
)mpetitive practices; 

(E) to cooperate with each State and the officials of each State on 
>portation matters; and 
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P) to encourage fair wages and working conditions in the transportation 
no·- -try. 

~ _ . S.C. @ 10101(a). 

- - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
l32] 

Conspicuous in its absence from the national transportation policy is any 
llusion to our nation's environmental needs, and the Commission would be hard 
ressed to fit environmental concerns as such within the language of the 
tatute. The majority suggests that the Commission might be able to squeeze the 
1vironment into Congress's charge that the Commission promote "efficient 
ransportation." 49 u.s.c. @ 10101(a) (1)(B); see ante at 12. This reading seems 
' me flawed for two reasons. First, notwithstanding the majority's advice, the 
)mmission itself reads the national transportation policy, as I do, to exclude 
1vironmental matters - a point that the Commission made both in its opinion 
~low and in its brief to this court. See Viking II, 6 I.C.C.2d at 249 n.33 ("We 
)Ubt that we have authority to use the (national transportation policy] 
<ception as a basis for addressing environmental issues associated with 
cherwise exempt ferry services, since the (policy) makes no reference to 
1vironmental issues."); Joint Brief of Respondents Interstate Commerce 
)nunission and United States of America at 29 ("Neither section 10101 nor 
~ction 10544(a) mention [sic] [*33) environmental impacts. Thus, the 
)nunission is to be guided by transportation and economic principles in deciding 
1ether the regulation of ferriage is necessary. Environmental impacts play no 
i ~L in determining whether certain transportation is ferry service, or whether 

_.ommission should exercise its authority to overide (sic] the exemption in a 
l- Jll!cular case. ") • 

Second, it is axiomatic that in construing a statute, "the court must look to 
1e particular statutory language at issue, as well as the language and design 
~the statute as a whole." K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 
L988) (emphasis added). The majority here plucks one word, "efficient," from a 
>reprehensive statute that in language and design deals solely with our 
runtry's "transportation needs," and suggests that the word is malleable enough 
>cover the "environment." But the Interstate Commerce Act includes words that 
~e far more elastic, and the Supreme Court has rejected attempts to stretch 
1ose words as thinly as the majority proposes the Commission do here. In Ne~ 
>rk Central Securities Corp. v. United States, 287 U.S. 12 (1932), (*34] 
>r example, a unanimous Court construed a section in the Act that gives the 
>mmission the power to regulate on behalf of the "public interest." Chief 
tstice Hughes wrote: 

Le term "public interest" as thus used (in the statute] is not a concept 
.thout ascertainable criteria, but has direct relation to adequacy of 
·ansportation service, to its essential conditions of economy and efficiency, 
td to appropriate provision and best use of transportation facilities, 
testions to which the Interstate Commerce Commission has constantly addressed 
.self in the exercise of the authority conferred • 

• at 25; cf. NAACP v. FPC, 425 u.s. 662 (1976) (authority to promote "public 
.terest" does not give Federal Power Commission (now FERC} warrant to try to 

' Y employment discrimination without regard to effects on utility rates). 
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fuen Congress wants the Commission to make decisions for environmental reasons, 
Lt explicitly tells the Commission to do so. See, e.g., 49 u.s.c. @ 10362{c){4) 
:Rr", Services Planning Office must consider "the cost to the environment"); n4 
~f i. @ 10101a{15) (under national rail transportation policy, Congress 
:*.:.-J intends to "encourage and promote energy conservation"). When Congress 
'ormally codified the national transportation policy, fifty-one years ago, see 
'ransportation Act of 1940, Pub. L. No. 76-785, @ 1, 54 Stat. 899, 899, it 
;urely did not mean to give the Commission license to regulate ferries in order 
:o promote ecological consciousness-raising - or any other "externalities" 
tnconnected to Congress's narrow focus on fields within the Commission's 
:raditional realm of expertise, the economics of transportation. 

-Footnotes- - - - - - - - - - -

n4 Section 10362{c) provides: 

:ail properties are suitable for rail transportation continuation subsidies if 
.he cost of the required subsidy to the taxpayers for the properties each year 
s less than -

{4) the cost to the environment measured by damage caused by increased 
,ollution. 

9 u.s.c. @ 10362{c) {emphasis added). 

- - - - - - - - - - - - - - -End Footnotes- - - - - - - - - -

~ this case, Cross-Sound wants the Commission to prepare both an 
nvironmental impact statement, see 42 U.S.C. @ 4332(2) {C), and a consistency 
etermination, see [*36] 16 u.s. c. @ 1456{c) {1); 15 C.F.R. @ 930.4 {a), (b), 
ith respect to its finding first, that Viking is a ferry and second, that 
iking is not subject to the Commission's control. Both environmental impact 
tatements and consistency determinations are meant to disseminate information 
n the environmental consequences of government action. But as far as 
ross-Sound is concerned, more information is not any better than less 
nformation, or, for that matter, than no information at all. Neither an 
nvironmental impact statement nor a consistency determination can affect the 
ommission's decision whether Viking is or is not a ferry, and if it is, the 
ecision whether to regulate Viking nonetheless. In this case, the environment 
imply is not on the Commission's agenda. 

A favorable result for Cross-Sound on its environmental claims could not 
edress Cross-Sound's injuries-in-fact. Cross-Sound thus has no article III 
tanding to bring those claims, and we thus have no authority under the 
~nstitution to hear them. See Public Citizen v. NHTSA, 848 F.2d 256, 262-63 & 
.27 (D.C. Cir. 1988); Natural Resources Defense Council, Inc. v. Berklund, 609 
.2d 553, 558 {D.C. Cir. 1979) (*37] (per curiam). n5 I express no opinion 
1 the majority's discussion of the merits. With respect, though, I do offer a 
~w words on the majority's decision to assert jurisdiction without deciding 
1ether it has any and then to proceed to rule in this case on the merits of 
~oss-Sound's environmental claims. 

- - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - -
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~ -- Since competitors are not within the zone of interests that NEPA and CZMA 
·t t , I doubt, in addition, that Cross-Sound meets the requirements of 
'UL.-jltial standing. See Hazardous Waste Treatment Council v. EPA, 861 F. 2d 277, 
:3-84 (D.C. Cir. 1988) (per curiam) ("When we grant standing to a party with 
1ly an oblique relation to the statutory goal, we run the risk that the outcome 
•uld, even assuming technical fidelity to law, in fact thwart the congressional 
•al. Further, of course, technical fidelity to law cannot be assumed; judges 
·r."), cert. denied, 490 u.s. 1106 (1989); cf. Churchill Truck Lines, Inc. v. 
tited States, 533 F.2d 411, 416 (8th Cir. 1976) (footnote and citations 
1itted): 

:titioners, whose sole motivation •.• was their own economic self-interest 
1d welfare, are singularly inappropriate parties to be entrusted with the 
:sponsibility of asserting the public's environmental interest in proceedings 
,ncerning the issuance of operating authority to motor carriers .•.. (NEPA] 
s not designed to prevent loss of profits but was intended to promote 

~vernmental awareness of and action concerning environmental problems. 

- - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
38) 

II. 

Federal courts are courts of limited jurisdiction. When federal jurisdiction 
es not exist, federal judges have no authority to exercise it, even if 
r ·one - judges, parties, members of the public - wants the dispute resolved . 

.,.g., CFTC v. Schor, 478 U.S. 833, 850-51 (1986); Bender v. Williamsport 
bJrSchool Dist., 475 U.S. 534, 541 & n.4 (1986); Sosna v. Iowa, 419 U.S. 393, 
8 (1975); American Fire & Casualty Co. v. Finn, 341 u.s. 6, 17-18 & n.17 
951); Anglo Am. Provision Co. v. Davis Provision Co. No. 2, 191 U.S. 376, 377 
903) (Holmes, J.); Mansfield, Coldwater & Lake Mich. Ry. v. Swan, 111 U.S. 
9, 382-84 (1884); People's Bank v. Calhoun, 102 U.S. 256, 260-61 (1881); 
tler v. Rae, 48 U.S. (7 How.) 765, 767 (1849); Jackson v. Ashton, 33 u.s. (8 
t.) 93, 94 (1834) (Marshall, C.J.); Capron v. Van Noorden, 6 U.S. (2 Cranch) 
, 72 (1804). It follows that federal courts have a '''special obligation'" to 
praise at the outset their own jurisdiction, even when the parties, (*39] 
the lower courts, have not raised any jurisdictional questions themselves. 

/PBS, Inc. v. City of Dallas, 110 s. Ct. 596, 607 (1990) (citation omitted). 
is tenet is as solid as bedrock and almost as old. See, e.g., Duquesne Light 
• v. Barasch, 488 U.S. 299, 306 (1989); Bender, 475 u.s. at 541 & n.4; Juidice 
Vail, 430 U.S. 327, 331-32 (1977); Liberty Mut. Ins. Co. v. Wetzel, 424 U.S. 

7, 740 (1976); Clark v. Paul Gray, Inc., 306 U.S. 583, 588 (1939); United 
ates v. Corrick, 298 U.S. 435, 440 (1936); Mitchell v. Maurer, 293 U.S. 237, 
4 (1934) (Brandeis, J.); Louisville & Nashville R.R. v. Mottley, 211 u.s . 149, 
2 (1908); Great Southern Fire Proof Hotel Co. v. Jones, 177 U.S. 449, 453-54 & 
1 (1900); Mansfield, 111 U.S. at 382-84; Jackson, 33 U.S. (8 Pet.) at 94; 
pron, 6 U.S. (2 Cranch) at 72; see also, e.g., Citizens for the Abatement of 
~craft Noise, Inc. v. Metropolitan Washington Airports Auth., 917 F.2d 48, 53 
.c. Cir. 1990) (*40] ("As a threshold matter, we must consider whether 
is case is justiciable. Although the [defendant] has not pressed the issue on 
~eal, it is well established that a court of appeals must first satisfy itself 
its own jurisdiction, sua sponte if necessary, before proceeding to the 

s."), cert. granted on other grounds, 111 S. ct. 750 (1991); Rubins 
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ontractors, Inc. v. Lumbermens Mut. Ins. Co., 821 F.2d 671, 673 (D.C. Cir. 
987) ("Before addressing the merits of this dispute we must find jurisdiction 
o -,so •••• Although (the defendant) sought to waive the issue at oral 
r ~nt, we have an independent obligation to determine whether jurisdiction 
a& ~roper."); Reynolds v. Sheet Metal Workers, Local 102, 702 F.2d 221, 223 
D.C. Cir. 1981) ("Federal courts are courts of limited jurisdiction, and are 
bliged always to ascertain whether they have subject matter jurisdiction over 
he litigation before them, even when the parties prefer to ignore the 
uestion."). 

The truistic constraint on the federal judicial power, then, is this: A 
ederal court may not decide cases when it cannot decide cases, and must 
etermine (*41) whether it can, before it may. The majority here changes this 
undamental precept to read, in effect, that under certain circumstances a 
ederal court should decide cases regardless of whether it can, and need not 
etermine whether it can, before it does. This revision seems to me difficult to 
ruare with the Supreme Court's regular warnings to the federal courts to 
ulfill their "special obligation" to inquire into their own jurisdiction at the 
utset. Originally stated in 1804, in Capron v. Van Noorden, 6 u.s. (2 Cranch) 
t 72, the rule was articulated most forcefully in Mansfield, Coldwater & Lake 
ichigan Railway v. Swan, 111 u.s. 379 (1884). In Mansfield, a unanimous Court 
Kplained that this rule, "springing from the nature and limits of the judicial 
::>wer of the United States, is inflexible and without exception." Id. at 382. 

1e rule •.. requires this court, of its own motion, to deny its own 
Jrisdiction, and, in the exercise of its appellate power, that of all the other 
)Urts of the United States, in all cases where such jurisdiction does not 
f' . -matively appear in the record on which, in the exercise [*42) of that 

.,, it is called to act. . • • The first and fundamental question is that of 
lLl§diction, first, of this court, and then of the court from which the record 
'mes. This question the court is bound to ask and answer for itself, even when 
't otherwise suggested, and without respect to the relation of the parties to . .. 
I. 

The Supreme Court reiterated this principle twice last Term. In reviewing the 
!Spondents' citizenship in Carden v. Arkoma Associates, 110 S. Ct. 1015 (1990), 
1e Court held that •since diversity of citizenship is a jurisdictional 
!quirement, the Court is always 'called upon to decide' it." Id. at 1021; see 
I. ("'The failure of parties to urge objections (to diversity of citizenship] 
lnnot relieve this court from the duty of ascertaining from the record whether 
1e Circuit Court could properly take jurisdiction of this suit.'" (quoting 
·eat Southern Fire Proof Hotel, 177 u.s. at 453)). In FW/PBS, the Court ordered 
smissal of a claim for lack of article III standing, even though neither the 
,rties nor the lower courts had addressed the issue. The Court stressed that 
.he federal (*43] courts are under an independent obligation to examine 
teir own jurisdiction, and standing 'is perhaps the most important of the 
urisdictional] doctrines.'" 110 s. ct. at 607 (citation omitted). 

~ery federal appellate court has a special obligation to 'satisfy itself not 
ly of its own jurisdiction, but also that of the lower courts in a cause under 
view,' even though the parties are prepared to concede it. Mitchell v. Maurer, 
3 U.S. 237, 244 (1934). See Juidice v. Vail, 430 U.S. 327, 331-32 (1977) 

'ding). 'And if the record discloses that the lower court was without 
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risdiction this court will notice the defect, although the parties make no 

ntention concerning it.' (United States v. Corrick, 298 u.s. 435, 440 

9~ • ) " 

• \~oting Bender, 475 U.S. at 541). 

To require that a court resolve jurisdictional questions before addressing 

n-jurisdictional ones raises the difficult question of how to distinguish the 

o. The rule of Mansfield might be reduced to tautology if jurisdiction were 

fined to encompass grounds that the court, on its own motion if necessary, 

44) must establish at the threshold. The term "jurisdiction," however - "an 

1-purpose word denoting adjudicatory power" - bears different meanings in 

fferent contexts. Szabo Food Serv., Inc. v. Canteen Corp., 823 F.2d 1073, 1077 

th Cir. 1987), cert. dismissed, 485 U.S. 901 (1988). Sometimes, for example, 

aracterizing a provision as "jurisdictional" implies that a court cannot 

roper the application of the provision through otherwise available equitable 

·ctrines such as waiver, tolling, and estoppel. See, e.g., Irwin v. Veterans 

min., 111 s. ct. 453, 455-58 (1990). Other times, characterizing a provision 

bearing on an inferior tribunal's "jurisdiction" might signify that on 

·peal, that tribunal's interpretation of the provision is not entitled to 

terence. See, e.g., Mississippi Power & Light Co. v. Mississippi ex rel. 

·ore, 487 u.s. 354, 386-89 (1988) (Brennan, J., dissenting). 

Given the woolliness of the concept, it is hardly surprising that there 

:ists a significant gray area between grounds of decision that clearly are 

risdictional and grounds that clearly are not. In a sense, all (*45) 

•plicable rules limit the authority of the relevant adjudicative tribunal; for 

~ ~ ~eason, proponents of deferring to reasonable agency interpretations of 

.rjurisdictional" provisions have argued that deference is necessary because 

• ~4ftelligible distinction can be drawn between jurisdictional and 
•n-jurisdictional provisions of statutes entrusted for their administration to 

te agency. See Mississippi Power, _ 487 U.S. at 380-82 (Scalia, J., concurring in 

te judgment). In contexts where distinctions between jurisdictional and 

In-jurisdictional provisions are made routinely, the distinctions can prove 

.usive. Compare, e.g., Irwin, 111 S. Ct. at 457 (deeming a provision that "an 

tployee ••• may file a civil action" within a certain time to be 
In-jurisdictional for tolling purposes) with, e.g., Soriano v. United States, 

;2 U.S. 270, 273-77 ( 1957) (deeming a provision that "every claim • • • shall 

! barred unless ... filed" within a certain time to be jurisdictional for 

1lling purposes). To complicate matters further, some provisions- the eleventh 

tendment, for example - can be jurisdictional in some [*46] contexts, and 

In-jurisdictional in others. Compare Patsy v. Board of Regents, 457 U.S. 496, 

.6 n.19 (1982) (stating that the eleventh amendment is not "jurisdictional in 

te sense that it must be raised and decided by this Court on its own motion") 

.th Edelman v. Jordan, 415 U.S. 651, 678 (1974) ("The Eleventh Amendment 

!fense sufficiently partakes of the nature of a jurisdictional bar so that it 

!ed not be raised in the trial court."). Finally, and most importantly for 

·esent purposes, it is well-settled that at some point a claim becomes 

tfficiently frivolous on the merits as to justify a dismissal for lack of 

trisdiction. See, e.g., Bell v. Hood, 327 U.S. 678, 682-83 (1946) (dismissal 

·om district court when the claim is "wholly insubstantial and frivolous"); 

tcht v. King, 260 u.s. 174, 176-77 (1922) (dismissal from Supreme Court when 

te claim is not "sufficiently substantial"). 
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1e Mansfield rule is violated only if the ground passed over is 
;dictional and the ground rested upon is non- jurisdictional, for courts 
!rlv rest on one jurisdictional ground instead of another, or (*47) on 
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t£ ; ground instead of another. In cases where either ground is difficult 
ta cerize, it is difficult to determine whether the rule has been 
,ted. Arguably, moreover, the rule might not apply at all if the ground 
:d over sufficiently, though not entirely, "partakes of the nature" of a 
:s ground, or if the ground rested upon "sufficiently," though not entirely, 
.akes of the nature of a jurisdictional bar," Jordan, 415 U.S. at 678. Here, 
·er, the ground passed over - whether there exists a case or controversy 
n the meaning of article III- is unambiguously jurisdictional, see, e.g., 
v. Wright, 468 u.s. 737, 750-51 (1984), and the ground rested upon­

er the Commission took "major Federal actions" or engaged in "Federal 
ity" sufficient to trigger duties under NEPA or CZMA - is unambiguously 
urisdictional. In this situation, no Supreme Court case authorizes the 
h of the Mansfield rule that the majority today commits. n6 

- - - - - - - - - - -Footnotes- - - - - - -------
The policies of avoiding constitutional questions for non-constitutional 
see, e.g., Ashwander v. TVA, 297 u.s. 288, 345-48 (1936) (Brandeis, J., 

rring), apply with equal force to jurisdictional determinations. In this 
however, the constitutional questions go to jurisdiction and the 
~nstitutional ones go to the merits, and the prudential concerns of 
~der cannot override a rule that is "inflexible and without exception," 
ield, 111 u.s. at 382. Thus, in Juidice v. Vail, 430 U.S. 327 {1977), the 
raised and decided a question of constitutional standing, see id. at 

3. before holding that the district court erred in not abstaining under 
: .W Harris, 401 U.S. 37 (1971) - a non-constitutional ground of decision 
i ~treated as non-jurisdictional, see, e.g., Ohio Bureau of Employment . v. Hodory, 431 u.s. 471, 480 {1977) (permitting states to waive a Younger 
;e); Ellis v. Dyson, 421 u.s. 426, 435 {1975) (instructing district court 
:ide on remand article III issues before reaching Younger issues) • 

-End Footnotes- - - - - - - - - - - - - - - - -

:ween 1969 and 1976, the Supreme Court decided four cases that are 
.mes cited in support of assuming jurisdiction arguendo and rendering a 
:nt on the merits: United States v. Augenblick, 393 u.s. 348 (1969); 
.er v. Judicial Council, 398 U.S. 74 (1970); Secretary of the Navy v. 
,, 418 U.S. 676 {1974) (per curiam); and Norton v. Mathews, 427 u.s. 524 
• In Augenblick, however, the ground passed over was at least arguably 
risdictional, and in Chandler, Avrech, @nd Norton, the ground rested upon 
least arguably jurisdictional. Upon close examination, therefore, none of 

cases authorizes the practice undertaken by the majority. 

enblick involved actions for back pay brought in the Court of Claims by 
rs challenging the constitutionality of their prior court-martial 
tions. See 393 U.S. at 348-49. The Court of Claims had "jurisdiction to 

judgment against the United states on any claim 'founded ••• upon the 
tution.'" Id. at 349 n.2 (quoting 28 u.s.c. @ 1491). Thus, one issue in 

Augenblick was whether the soldiers were barred from recovery in the 
~f Claims by the preclusive effect of their convictions in the 

' rtial. The Supreme Court declined to address this issue: "Assuming, 
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Th~ Mansfield rule is violated only if the ground passed over is 

risdictional and the ground rested upon is non- jurisdictional, for courts 

'perly rest on one jurisdictional ground instead of another, or [*47) on 

~ merits ground instead of another. In cases where either ground is difficult 

c~~racterize, it is difficult to determine whether the rule has been 

). d. Arguably, moreover, the rule might not apply at all if the ground 

;~ over sufficiently, though not entirely, "partakes of the nature" of a 

rits ground, or if the ground rested upon "sufficiently," though not entirely, 

irtakes of the nature of a jurisdictional bar," Jordan, 415 U.S. at 678. Here, 

~ever, the ground passed over - whether there exists a case or controversy 

thin the meaning of article III- is unambiguously jurisdictional, see, e.g., 

len v. Wright, 468 u.s. 737, 750-51 (1984), and the ground rested upon­

~ther the Commission took "major Federal actions" or engaged in "Federal 

tivity" sufficient to trigger duties under NEPA or CZMA - is unambiguously 

~-jurisdictional. In this situation, no Supreme Court case authorizes the 

each of the Mansfield rule that the majority today commits. n6 

- - - - - - - - - - -Footnotes- - - - - -

n6 The policies of avoiding constitutional questions for non-constitutional 

es, see, e.g., Ashwander v. TVA, 297 U.S. 288, 345-48 (1936) (Brandeis, J., 

ncurring), apply with equal force to jurisdictional determinations. In this 

se, however, the constitutional questions go to jurisdiction and the 

n-constitutional ones go to the merits, and the prudential concerns of 

hwander cannot override a rule that is "inflexible and without exception," 

nsfield, 111 U.S. at 382. Thus, in Juidice v. Vail, 430 U.S. 327 (1977), the 

~rt raised and decided a question of constitutional standing, see id. at 

1-33, before holding that the district court erred in not abstaining under 

~nger v. Harris, 401 U.S. 37 (1971) - a non-constitutional ground of decision 

n~-ally treated as non-jurisdictional, see, e.g., Ohio Bureau of Employment 

v. Hodory, 431 u.s. 471, 480 (1977) (permitting states to waive a Younger 

>.. .e); Ellis v. Dyson, 421 U.S. 426, 435 (1975) (instructing district court 

decide on remand article III issues before reaching Younger issues). 

-End Footnotes- - - - - - - - - - - - - - - - -

48] 

Between 1969 and 1976, the Supreme Court decided four cases that are 

metimes cited in support of assuming jurisdiction arguendo and rendering a 

dgment on the merits: United States v. Augenblick, 393 U.S. 348 (1969); 

andler v. Judicial Council, 398 u.s. 74 (1970); Secretary of the Navy v. 

rech, 418 u.s. 676 (1974) (per curiam); and Norton v. Mathews, 427 u.s. 524 

976). In Augenblick, however, the ground passed over was at least arguably 

n-jurisdictional, and in Chandler, Avrech, @nd Norton, the ground rested upon 

s at least arguably jurisdictional. Upon close examination, therefore, none of 

ese cases authorizes the practice undertaken by the majority. 

Augenblick involved actions for back pay brought in the Court of Claims by 

ldiers challenging the constitutionality of their prior court-martial 

nvictions. See 393 U.S. at 348-49. The Court of Claims had "jurisdiction to 

nder judgment against the United States on any claim 'founded ••. upon the 

nstitution.'" Id. at 349 n.2 (quoting 28 u.s.c. @ 1491). Thus, one issue in 

49] Augenblick was whether the soldiers were barred from recovery in the 

urt of Claims by the preclusive effect of their convictions in the 

urts-martial. The Supreme Court declined to address this issue: "Assuming, 

I! 
r 



1991 U.S. App. LEXIS 8977, *49 

a collateral attack on a court-martial judgment" could be made, 

that the attacks before it were without merit. See id. at 351-52. 

A defense of claim or issue preclusion, which can be waived if not properly 

reserved, is almost always considered non-jurisdictional. See, e.g., Fed. R. 

i' ~. 8(c) (requiring res judicata to be pleaded as an affirmative defense); 

o. . v. Bowen, 817 F.2d 865, 869 & n.37 (D.C. Cir. 1987) ("Failure to so plead 

onscitutes a waiver of the defense."); see also 5 c. Wright & A. Miller, 

ederal Practice and Procedure@ 1278, at 481-82 & n.9 {2d ed. 1990). Although 

he argument for preclusion in Augenblick was statutory, the statute on which it 

as based gives little hint of a more jurisdictional flavor than the common-law 

octrine that the statute codifies. See 10 U.S.C. @ 876 (providing that military 

eview of court-martial convictions shall be "final (*50] and conclusive" and 

binding upon all ••• courts ••• of the United States"). To the extent that 

ugenblick bypassed a preclusion defense to reject the claims against which that 

efense was asserted, it simply rested on one merits ground as opposed to 

nether, and provides no basis for dodging jurisdiction to reach the merits. n7 

- - - - -Footnotes- - - - - - - - - - - - - - - -

n7 Norton bypassed the question whether a statute prohibited collateral 

.ttack in the district court upon an administrative adjudication by the 

:ecretary of Health, Education, and Welfare. The Court correctly characterized 

.hat question as jurisdictional, because the preclusion statute at issue in 

rorton was written in expressly jurisdictional terms. See 42 u.s.c. @ 405{h), 

[Uoted in 427 u.s. at 529 n.5. 

-End Footnotes- - - - - - - - - - - - -

Despite the general rule that questions of claim or issue preclusion are 

• ~urisdictional, they are at least jurisdiction-like in two senses: first, 

. l'.can usually be determined as a matter of law at the outset, simply by 

~xamining the face of the [*51] new pleadings in light of the prior 

>roceeding; second, because they touch upon the comity owed by one tribunal to 

:he judgments and orders of another, they implicate institutional concerns that 

JO beyond the rights of individual litigants. It is not surprising, therefore, 

:hat the Supreme Court occasionally has cast preclusion questions in expressly 

jurisdictional terms. See District of Columbia Court of Appeals v. Feldman, 460 

J.S. 462 (1983); Rooker v. Fidelity Trust Co., 263 U.S. 413 (1923). In those 

~ases, which involved the preclusive effect of state-court judgments in 

;ubsequent federal-court litigation, the Supreme Court reasoned that if a 

iistrict court issues a judgment on a matter "inextricably intertwined" with a 

;tate-court judgment, then "the district court is in essence . . . reviewing the 

;tate-court decision," 460 U.S. at 483-84 n.16 - "an exercise of appellate 

jurisdiction" unauthorized by statute, 263 u.s. at 416. 

Jurisdictional recasting of preclusion questions has occurred only rarely. 

rhe general rule remains that preclusion questions are non-jurisdictional. Thus, 

~hen determining the preclusive [*52) effect to which state-court judgments 

are entitled, the Court usually eschews the theory of Rocker-Feldman for the 

more conventional approach of simply applying the substantive preclusion law of 

the state, see 28 U.S.C. @ 1738, on the merits. See, e.g., Marrese v. American 

~cademy of Orthopaedic Surgeons, 470 u.s. 373 {1985); Migra v. Warren City 

School Dist. Bd. of Educ., 465 U.S. 75 {1984); Kremer v. Chemical Construction 

Corp., 456 u.s. 461 {1982). See generally P. Bator, D. Meltzer, P. Mishkin & 
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. Shapiro, Hart and Wechsler's The Federal Courts and the Federal system 
515-34 (3d ed . 1988). 

Augenblick, the Court at times spoke in terms reminiscent of Rooker and 
n .pating Feldman. Instead of consistently framing the issue in terms of 
hetner "a collateral attack on a court-martial jud~ent" was appropriate, 393 
.s. at 351 (emphasis added), it also questioned the ''jurisdiction" of the Court 
f Claims to "review" court-martial convictions, id. at 349. In Schlesinger v. 
~uncilman, 420 u.s. 738 (1975), however, another case involving (*53) the 
~eclusive effect of a court-martial judgment, the Court returned to the more 
~aditional, non-jurisdictional idiom. Councilman held that 10 u.s.c. @ 876, the 
ame preclusion statute at issue in Augenblick, merely "defines the point at 
~ich military court judgments become final and requires that they be given res 
~dicata effect." Id. at 749. The Court expressly rejected the argument that 
ection 876 divests the district courts of original jurisdiction to entertain 
~!lateral attacks on court-martial judgments, see id. at 748-53, and it at 
east implicitly rejected the alternative jurisdictional theory that any 
istrict court so doing would effectively be engaging in direct review without a 
tatutory grant of appellate jurisdiction. See id. at 753 ("The district court 
ad subject-matter jurisdiction .••• "). 

In light of this background, Augenblick cannot plausibly be read as 
~thorizing courts to sidestep jurisdiction. Interpreted that broadly, 
~genblick would stand without precedent or progeny, breaching an otherwise 
ntact phalanx of Supreme Court authority spanning almost two centuries (*54] 
hile "offering not a single word of analysis or justification" for so doing. 
)mment, Assuming Jurisdiction Arguendo: The Rationale and Limits of 
~othetical Jurisdiction, 127 U. Pa. L. Rev. 712, 713 (1979). To save 

'blick from that dubious distinction, one need only posit that the Court, 
lite occasional rhetoric to the contrary, viewed the preclusion question in 

ls1:omary, non-jurisdictional terms, presaging its later, express holding in 
)Uncilman. n8 

- - - - -Footnotes- - - - - - - - - - - - - - - - - -

n8 Avrech probably can be explained in terms similar to Augenblick. In 
~ech, the court bypassed the question, which it cast in jurisdictional terms, 
1ether a district-court plaintiff seeking back pay could collaterally attack a 
)Urt-martial conviction. See 418 u.s. at 676-77. The Court's characterization 
f the bypassed preclusion question as jurisdictional was perhaps more plausible 
1 Avrech than in Augenblick, however, for the plaintiff in Avrech (like the 
Laintiffs in Rooker and Feldman, but unlike the plaintiffs in Augenblick) 
)Ught an actual declaration that another tribunal's judgment was invalid. See 
i. at 677. But since Avrech rested on jurisdictional grounds in any event, see 
1fra pp. 17-19, it matters little whether the bypassed preclusion question 
1ere is considered jurisdictional or not. 

- - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
t55] 

The other Supreme Court cases passed over grounds that are clearly 
lrisdictional, but rested on alternative grounds that are at least arguably 
1risdictional. Thus, in Chandler, the Supreme Court avoided deciding whether it 
ld jurisdiction to issue writs of prohibition or mandamus against the judicial 
· - ·~cil of the Tenth Circuit, holding instead that the petitioner was not 
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Shapiro, Hart and Wechsler's The Federal Courts and the Federal System 
15-34 (3d ed. 1988). 

\ugenblick, the court at times spoke in terms reminiscent of Rooker and 
t~ _pating Feldman. Instead of consistently framing the issue in terms of 
ether "a collateral attack on a court-martial judgment" was appropriate, 393 
s. at 351 (emphasis added), it also questioned the "jurisdiction" of the Court 

Claims to "review" court-martial convictions, id. at 349. In Schlesinger v. 
uncilman, 420 U.S. 738 (1975), however, another case involving [*53] the 
eclusive effect of a court-martial judgment, the Court returned to the more 
aditional, non-jurisdictional idiom. Councilman held that 10 u.s.c. @ 876, the 
me preclusion statute at issue in Augenblick, merely "defines the point at 
ich military court judgments become final and requires that they be given res 
dicata effect." Id. at 749. The Court expressly rejected the argument that 
ction 876 divests the district courts of original jurisdiction to entertain 
llateral attacks on court-martial judgments, see id. at 748-53, and it at 
ast implicitly rejected the alternative jurisdictional theory that any 
strict court so doing would effectively be engaging in direct review without a 
atutory grant of appellate jurisdiction. See id. at 753 ("The district court 
d subject-matter jurisdiction .... "). 

In light of this background, Augenblick cannot plausibly be read as 
thorizing courts to sidestep jurisdiction. Interpreted that broadly, 
genblick would stand without precedent or progeny, breaching an otherwise 
tact phalanx of Supreme Court authority spanning almost two centuries (*54] 
ile "offering not a single word of analysis or justification" for so doing. 
mment, Assuming Jurisdiction Arguendo: The Rationale and Limits of 
r - ~~etical Jurisdiction, 127 U. Pa. L. Rev. 712, 713 (1979). To save 

l lick from that dubious distinction, one need only posit that the Court, 
b~ e occasional rhetoric to the contrary, viewed the preclusion question in 
stomary, non-jurisdictional terms, presaging its later, express holding in 
uncilman. n8 

- - -Footnotes- - - - - - - - - - - - - - - - - -

n8 Avrech probably can be explained in terms similar to Augenblick. In 
~ech, the court bypassed the question, which it cast in jurisdictional terms, 
ether a district-court plaintiff seeking back pay could collaterally attack a 
~rt-martial conviction. See 418 u.s. at 676-77. The Court's characterization 
the bypassed preclusion question as jurisdictional was perhaps more plausible 
Avrech than in Augenblick, however, for the plaintiff in Avrech (like the 

!intiffs in Rooker and Feldman, but unlike the plaintiffs in Augenblick) 
1ght an actual declaration that another tribunal's judgment was invalid. See 
. at 677. But since Avrech rested on jurisdictional grounds in any event, see 
fra pp. 17-19, it matters little whether the bypassed preclusion question 
~re is considered jurisdictional or not. 

- - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
55) 

The other Supreme Court cases passed over grounds that are clearly 
~isdictional, but rested on alternative grounds that are at least arguably 
~isdictional. Thus, in Chandler, the Supreme Court avoided deciding whether it 
l jurisdiction to issue writs of prohibition or mandamus against the judicial 

·il of the Tenth Circuit, holding instead that the petiti~ner was not 
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1titled to so extraordinary a remedy because he had failed to exhaust the other 
renues of relief available to him. See 398 U.S. at 86-89; see also Coalition 
>r ~he Preservation of Hispanic Broadcasting v. FCC, No. 87-1285, slip op. at 
- D.C. Cir. Apr. 23, 1991) (en bane) (avoiding standing question and 
l~ ~sing petitioners' claim for failure to exhaust administrative remedies); 
1ampagne v. Schlesinger, 506 F.2d 979, 982 (7th Cir. 1974) ("Exhaustion is a 
Jasi-jurisdictional problem .•.. "). 

Similarly, in Avrech and Norton, the Court rested on essentially 
1risdictional grounds - "the inability of the federal judiciary 'to review moot 
lses, "' DeFunis v. Odegaard, 416 u.s. 312, 316 (1974) (per curiam) (citation 
nitted). On [*56) the merits, Avrech and Norton involved constitutional 
1allenges to, respectively, a court-martial conviction and an administrative 
ijudication denying entitlement to certain benefits. In addition, each case 
~esented a threshold question, cast in jurisdictional terms, n9 whether the 
~ior judgment could be collaterally attacked in the district court. While 
r.rech was pending, the Supreme Court decided another case presenting the 
lentical merits issue, rejecting the position advocated by the plaintiff in 
r.rech. The same thing happened in Norton. In both cases, the Court refused to 
~cide the pending jurisdictional question, but issued a conforming merits 
~cision nonetheless. 

- - - -Footnotes- - - - - - - - - - - - - - - - - -

n9 See supra notes 7, 8. 

-End Footnotes- - - - - - - -

I Avrech, the Court decided that the intervening decision had rendered the 
~ s question so insubstantial that it effectively prevented the Court from 
~ceiving the requisite adversary presentation on the threshold, jurisdictional 
1estion. Faithful to the Mansfield rule, the Court [*57] had ordered 
1pplemental briefing on the jurisdictional question, but had yet to hear oral 
:gument on it. The Court reasoned that deciding the jurisdictional question 
>uld be inappropriate under the circumstances, because "even the most diligent 
ld zealous advocate could find his ardor somewhat dampened in arguing a 
lrisdictional issue where the decision on the merits is thus foreordained." 418 
s. at 678. n10 

- - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n10 Since the jurisdictional issue was under consideration only because the 
>urt raised it on its own initiative after hearing oral argument on the merits, 
: is especially ironic that Avrech has come to be cited in support of 
.destepping jurisdiction altogether. 

- - - - - - - - - - - - - - - -End Footnotes-

Norton involved a similar situation, except that the jurisdictional question 
1d been fully briefed and argued before the intervening decision was handed 
'wn. Nonetheless, the Court made clear that the effect of the intervening 
!Cision was to render the merits issues so "insubstantial" as "not even to 
1pport the jurisdiction (*58) of a three-judge district court to consider 
.hem) on remand." 427 u.s. at 531 (emphasis added); see id. at 530-31 ("The 

osition [in the intervening case) renders the merits in the present case a 
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!Cided issue" - foreordained - ''and thus no longer substantial in the 
trisdictional sense."). 
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en the mooting effect of the intervening decision in both Avrech and 
~~ .1, a more fastidious Court might have either dismissed the appeals or 
1cated the lower court judgments and remanded with instructions to dismiss, 
.ternative dispositions that would have left the pending jurisdictional 
testions undecided by the Court. Cf. United States v. Munsingwear, 340 u.s. 36, 
1 (1950) {generally endorsing the latter course when a civil case becomes moot 
:nding appeal). Instead, without deciding the jurisdictional questions, the 
•urt reversed on the merits in Avrech and affirmed on the merits in Norton, 
:asoning that "whichever disposition we undertake, the effect is the same." 427 
s. at 532. Notwithstanding the Court's merits dispositions, it is clear from 
.e supporting reasoning that Avrech (*59] and Norton permit this approach 
.ly when an intervening decision renders a pending claim so "foreordained" or 
nsubstantial" that under cases like Bell v. Hood or Zucht v. King, the claim 
,uld not even have supported federal jurisdiction had the intervening decision 
en decided beforehand. The majority might well be correct that the 
vironmental questions in this case are easier to resolve than are the standing 
estions, but the majority's answer is hardly so "foreordained" as to make the 
aims insubstantial in a jurisdictional sense. 

In sum, not a single Supreme Court case authorizes federal courts to shuffle 
ound unambiguously jurisdictional problems in order to issue judgments 
ambiguously on the merits. As one defender of this approach candidly admits, 
here is •.. no Supreme Court opinion unequivocally holding that it is 
rmissible to assume justiciability and rule on the substantive merits." 
- - - ~nt, supra, 127 u. Pa. L. Rev. at 745. 

J'recognize, of course, that the majority's approach finds support in the 
ecedents of this court decided after Augenblick. See, e.g., Adams v. Vance, 
0 F.2d 950, 953-55 & n.7 (D.C. Cir. 1978); [*60) Chinese Am. Civic Council 
Attorney Gen., 566 F.2d 321, 325-26 & n.9 (D.C. Cir. 1977). Given only those 

cisions, I would of course be bound to accept this court's judgment that cases 
ch as Augenblick implicitly overruled cases such as Capron and Mansfield and a 
st of others. n11 But if such venerable precedent can be implicitly overruled 
ith not a single word of analysis or justification," Comment, supra, 127 u . 
• L. Rev. at 713, it can also be revivified through express reaffirmation - as 
ppened twice last Term. However valid this circuit's cases once might have 
en, in my view they do not survive the Supreme Court's most recent 
jnouncements in FW/PBS and Carden. Since FW/PBS and Carden were decided, the 
ly precedent from this court even arguably bypassing jurisdiction is Coker v. 
llivan, 902 F.2d 84 (D.C. cir. 1990). In Coker, we assumed article III 
~nding arguendo, resting instead on the ground that the challenge to the 
=ncy's enforcement decision was unreviewable under Heckler v. Chaney, 470 U.S. 
l (1985). See Coker, 902 F.2d at 90. (*61) Coker provides at best weak 
)port for the majority's approach, however; there, we explained that "the 
:ernative rationale on which we rely is also a jurisdictional limitation." Id. 
88 (emphasis added); see also Hispanic Broadcasting, No. 87-1285, slip op. at 

(citing Coker as having "dismissed case on non-constitutional jurisdictional 
>unds to avoid problematic Article III inquiry"). 

· - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -
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n11 That concession, of course, would still not oblige me to endorse the 
1ajority's approach in this case: 

~ colleague - apparently of the view that the standing issue is too 
li _ ~cult to resolve - believes we should pass on to the merits without deciding 
'hether we have the constitutional authority to hear the case. To be sure, this 
:ourt has on occasion followed that course, although not often in recent times, 
'ut we are unaware of any case where a panel was criticized for not employing 
hat technique; in other words, for assuming its constitutional obligation. Here 
he parties have briefed the standing issue and we have done our best to answer 
he jurisdictional question raised. It is hard to understand why, under these 
.ircumstances, it could be thought a judicial virtue not to do so. 

nited Transp. Union v. ICC, 891 F.2d 908, 911 (D.C. Cir. 1989), cert. denied, 
1 0 S • Ct . 3 2 71 ( 19 9 0) • 

- - - - -End Footnotes- - - - - - - - - - - - - - - - -
*62) 

Read in light of one hundred and eighty-seven years of other precedents, the 
upreme Court's opinions in FW/PBS and Carden confirm that federal courts must 
irst assure themselves that they have the authority to hear a dispute before 
hey may decide the dispute on the merits. See FW/PBS, 110 s. ct. at 607-08; 
arden, 110 s. ct. at 1021. Federal courts simply may not assume jurisdiction 
ypothetically. Some cases might cry out for decision on the merits; some might 
ose difficult jurisdictional problems. Our threshold duty to examine our own 
urisdiction is no less obligatory in either instance. ,.I. 

"If there were no jurisdiction, there was no power to do anything but strike 
he case from the docket. In that view of the subject the matter was as much 
oram non judice as anything else could be •••• " The Mayor v. Cooper, 73 u.s. 
6 Wall.) 247, 250 (1868). In my view, this court has no jurisdiction to hear 
Loss-Sound's environmental claims. I would therefore strike those claims from 
he docket and stop before reaching the merits. Because the majority here goes 
~rther, I respectfully decline to join parts IV (*63) and V of the 
~jority's opinion and join only parts I, II, and III. 
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UNITED STATES of America, 
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v. 

fl\1\ER HUGHES INC., Elmco Secoma, 

S .. .\ .. and Oy Tampella AB, Appellees. 

No. 90-5060. 

United States Court of Appeals, 

District of Columbia Circuit. 

Argued May 16, 1990. 

Decided July 6, 1990. 

United States brought action to enjoin 

Fi nn ish manufacturer's proposed acquisi­

uon of French manufacturer of hardrock 

hyuraulic underground drilling rigs. The 

t: nited States District Court for the Dis· 

trict of Columbia, Gerhard A. Gesell, J ., 

;:Jl F.Supp. 3, denied injunction, and appeal 

was taken. The Court of Appeals, Clar­

•·nce Thomas, Circuit Judge, held that ev i­

cl~nce justified district court's conclusion 

that acquisition would not substantially 

1<-sscn competition in United States. 

Affirmed. 

I. Monopolies ~24(12) 

When Government presents evidence 

showing that transaction involving merger 

or acquisition will lead to undue concentra­

tion in market for particular product in 

particular geographic area, Government es­

tabli~hes presumption that transaction will 

substantially lessen competition in violation 

uf Clayton Act, and burden then shifts to 

party seeking acquisition or merger to re­

but such presumption. Clayton Act, § 7, 

1:. U.S.C.A. § 18. 

l. ~lonopolles ~24(12) 

If party seeking merger or acquisition 

rebuts presumption that transaction will 

substantially lessen competition, burden of 

producing additional evidence of anticom· 

pctitive effect shifts to Government, and 

m~rgea with ultimate burden of persuasion, 

which remains with Government at all 

times. Clayton Act, § 7, 15 U.S.C.A. § 18. 

3. Monopolies <&=>24(13) 

Rebuttal of prima facie case that ac­

qui!lition or meqcer will lessen competition 

in relevant market does not require clear 

showing that entry into market by competi­

tors will be "quick and effective," rather, 

evidence on variety of factors can rebut 

prima facie case. Clayton Act, § 7, 15 U.S. 

C.A. § 18. 

4. Monopoliea ~24(13) 

Misleading nature of statistics underly­

ing Government's prima facie case that 

merger or acqui11ition would have effect of 

lessening competition, and sophistication of 

consumers purchasing hardrock hydraulic 

underground drilling rigs, provided support 

for district court's conclusion that Govern­

ment's prima facie case of lessening of 

competition was rebutted; market for such 

drilling rigs was so minuscule that every 

sale of rig increased seller's market share 

by two to five percent, and consumers who 

generally purchased such rigs, for thou­

sands of dollars, closely examined available 

options and typically insisted on receiving 

multiple, confidential bids for each order. 

Clayton Act, § 7, 15 U.S.C.A. § 18. 

6. Monopollea ~24( 13) 

District court's determination that en­

try into United States hardrock hydraulic 

underground drilling rig market would like­

ly avert any anticompetitive effects of ac· 

quisition of one drilling rig manufacturer 

by second manufacturer, together with de­

termination that market share statistics 

were misleading and sophistication of con­

sumers was likely to foster competition, 

was sufficient to rebut Government's pri­

ma facie case that acquisition would lessen 

competition. Clayton Act, § 7, 15 U.S.C.A. 

§ 18. 

6. Monopolies ~24(13) 

Antitrust defendant seeking to rebut 

presumption of anticompetitive effect of 

acquisition or merger must show that pri· 

rna facie case inaccurately predicts relevant 

transaction's probable ef!ect on future 

competition. Clayton Act, § 7, 15 U.S.C.A. 

§ 18. 
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Appeal from the United States District 

Court for the District of Columbia (Civil 

Action No. 89-03333). 

David Seidman, Atty., Dept. of Justice, 

with whom JameH F. Hill. AHsl. Atty. Gen., 

Michael Boudin und Judy L. Whalley, l>ep· 

uty Asst. Attys. Gen ., and Catherine G. 

O'Sullivan, Robert B. Nicholson and An­

drea Limmer, Attys., Dept. of Justice, were 

on the brief, for appellant. 

David Marx, Jr., with whom Ronald A. 

Bloch, Lizbeth R. Levinson and Amy E. 

Hancock, for Oy Tampella AB and Eimco 

Sccoma, S.A., and William J . Baer, with 

whom llundal M. Shaheen for llakl!r 

Hughes Inc., were on the joint brief. for 

appellees. 

lldow IWTII II . t:JNSIIIlltt: . 

SENTELLE. and THOMAS, Circuit 

Jud~:es. 

Opinion for the Court filed by Circuit 

Judge CLARENCE THOMAS. 

CLARENCE THOMAS, Circuit Judge: 

Appellee Oy Tampella AB, a Finnish cor­

poration, through its subsidiary Tamrock 

AG, manufactures and sells hardrock hy­

draulic underground drilling rigs 

(HHUDRs) in the United States and 

throughout the world. Appellee Baker 

Hughes Inc., a corporation based in Hous­

ton, Texas, owned a French subsidiary, 

Eimco Secoma, S.A. (Secoma), that was 

similarly involved in the HHUDR industry. 

In 1989, Tamrock proposed lO acquire Seco­

ma. 

The United States challenged the pro­

posed acquisition, charging that it would 

substantially lessen competition in the 

I. Se-ction 7 prohibits m~r11crs and acquisitions 

th~ eff~ct of which ··may b<o substantially to 

lessen com~titio n , or to lend to create a mo­

nopoly:· IS U.S.C. § 18. 

2.. Th~ parti~s in this ca.., do not ..,riously con­

t~st th~ district court's d~finition of th~ rel~ant 

mark~ts. The court defined th~ geoguphic 

market as the entire United States. su 731 

F.Supp. at S-6, and the r<levant product as three 

type. of IIHUDR>: face drills ("jumbos"), long· 

hole drills, and roof·bohing drills, u w~ll as 

associated spare pans. components, and acces­

wroe>. and u..:d drill•. See iJ. at 4, 6-8. 

United States HHUDR market in violatioQ 

of section 7 of the Clayton Act, 15 U.s.c. 
§ 18.t In December 1989, the government 

sought and obtained a temporary resl.rail). 

ing order blockin~: the transaction. ~ 

Temporary lleKtraininl( Ord~r. U11i~d 
States v. Baker Hughes Inc., No. 89--{)3333 

(D.D.C. Dec. 15, 1989). In February 1990 

the district court held a bench trial and 
issued a decision rejecting the govern­

ment's request for a permanent injunction 

and dismissing the section 7 claim. ~ 

United States v. Baker Hughes l11c., 731 

F.Supp. 3 (D.D.C.l990). The government 

immediately appcalecl lO thiK court, ~ 

qut!~ting expedited proceedings und an in­

junction pending uppeul. We granted the 

motion for expedited briefing and argu. 

tnt•nt, hut clt•nit•cl IIH• motion ft~r nn injunc­

tion pending uppl·ul. The uppellecs con­

summated the acquisition shortly ther~ 

after. 

[ 1, 21 The basic outline of a section 7 

horizontal acquisition case is familiar. By 

showing that a transaction will lead to un· 

due concentration in the market for a par­

ticular product in a particular geographic 

area,z the government establishes a pre­

sumption that the transaction will subatan· 

tially lt!ssen competition. See United 

States v. Citizens & Southern Nat'l Ba11/c, 

422 U.S. 86, 120-22, 95 S.Ct. 2099, 2118-19, 

45 L.Ed.2d 41 (1975); United Statu o. 

Philadelphia Nat 'I /Jauk, 374 U.S. 321, 

363, 83 S.Ct. 1715, 1741, 10 L.Ed.2d 915 

(1963). The burden of producing evidence 

lO rebut this presumption then shifts to the 

defendant. See, e.g., United Statu v. Mo­

rine Bancorporation, 418 U.S. 602, 631,94 

S.Ct. 2856, 2874-75, 41 L.Ed.2d 978 (1974); 

Although the appellees quibble with the 

coun's product market definition, they conclude 

that "the [district] court's product market defini­

tion presages its finding that th~ extent ol 

pre~nt competition and ea~ of entry precluck 

finding a violation of &ction 7." Brief for 

Appellees at 10 (emphasis added). If t~ appel· 

lees believe that the court's product market deli· 

nilion contributed to their victory, we I« no 

reason to address their hallll~arted and contn­

dictory challena~s to that definition. 

U.S. v. DAKER HUGHES INC. 983 
Clteu- F.ld 91t (D.C.Ctr. t990) 

Cnited States v. General DynamiC$ 

(orp., 415 U.S. 486, 496-504, 94 S.Ct. 1186, 

IJ93-97, 39 L.Ed.2d 530 (1974); Philadel­

phin Bank, 374 U.S. at 363, 83 S.Ct. at 

1 ;~1. If the defendant successfully rebuts 

thr presumption, the burden of producing 

~JJitional evidence of anticompetitive ef­

i~ct shifts lO the government, and merges 

with the ultimate burden of persuasion, 

which remains with the government at all 

times. See Kaiser Aluminum & Chern. 

Corp. v. FTC, 652 F.2d 1324, 1340 & n. 12 

1 ~1h Cir.1981). 

By presenting statistics showing that 

,·otnloining the market shares of Tamrock 

and Sccoma would Kignificantly increuKe 

concentration in the already highly concen­

trated United States HHUDR market, the 

~ol'ernment established a prima facie case 

,,( llnlicutll)lt'litlvu uff•••·t.' Tht• tllMt.rlt-1. 

court, however, found sufficient evidence 

that the merger would not substantially 

lessen competition to conclude that the de­

fendants had rebutted this prima facie 

case. The government did not produce any 

additional evidence showing a probability 

of substantially lessened competition, and 

thus failed to carry its ultimate burden of 

persuasion. 

(3] In this appeal, the government as· 

sails the court's conclu11ion that the defen­

dants rebutted the prima facie case. 

Doubtless aware that this court will set 

aside the district court's findings or fact 

only if they are clearly erroneous, 11ee Fed. 

R.Civ.P. 52(a), the government frames the 

issue as a pure question of law, which we 

review de novo. The government's key 

contention is that the district court, which 

J. From 1986 through 1988, Tamrock had an 

>vcrage 40 .8~ share of the United States 

IIIIUDR market. while &coma'• share averased 

17.5%. 7l I F.Supp. at 6. In 1988 alone, the 

two firms enjoyed a combined share of 76~ of 

the market. (The district court inaccurately cal­

culated this figure as 66~. Su id. at 10; Brief 

for Appellant at 10 n. 10; Brief for Appellees 

app. A.) The acquisition thus has brought about 

a dramatic increase in th~ Herfindahi-Hirsch­

man Index (HHI)-a yardstick of concentra­

tion-for this market. The Department of Jus­

tice's Merser Guidelines characterize as "hiahly 

concentrated" any market in which the HHI 

ncteds 1800. Su United States Oep't of Jus­

lice, Mereer Guidelines § 3.1 (June 14, 1984), 

did not expressly state the legal standard 

that it applied in its analysis of rebuttal 

evidence, failed to apply a sufficiently 

stringent standard. The government ar­

gues that, as a matter of law, section 7 

defendants can rebut a prima facie case 

only by a clear showing that entry into 

the market by competitors would be quick 

and effective. Because the district court 

failed to apply this standard, the govern­

ment submits, the court erred in concluding 

that the proposed acquisition would not 

substantially lessen future competition in 

the Uniwd States HHUDR market. 

We find no merit in the legal standard 

propounded !Jy tho I{OVernmont. It i11 do· 

void of support in the statute, in the cu.se 

law, and in the government's own Merger 

Guidelines. Moreover, it is flawed on its 

nwrll• in tltr•••• fttrttlnmt•nt.nl rt•RJII'ClR. 

First, it ussume11 that elllle of untry by 

competitors is the only consideration rele­

vant to a section 7 defendant's rebuttal. 

Second, it requires that a defendant who 

seeks to show ease of entry bear the oner­

ous burden of proving that entry will be 

"quick and effective." Finally, by stating 

that the defendant can rebut a prima facie 

case only by a clear showing, the standard 

in effect shifts the government's ultimate 

burden of persutulion to tho defendant. AI· 

though the district court in this case did 

not expressly set forth a legal standard 

when it evaluated the defendants' rebuttal, 

we have carefully reviewed the court's 

thorough analysis of competitive conditions 

in the United States HHUDR market, and 

we are satisfied that the court effectively 

applied a standard faithful to section 7.4 

rwprint•d in 4 Trade Rea.Rep. (CCH) 11' 13,103, at 

20,561--6-4 (1988). This acquisition ha• 1n­

crca~d the HHI in this market from 2878 to 

4303. Brief for Appellant at 5 n. 3, 12 (calculat­

ed from 1986--1988 figures; see 131 F.Supp. at 

6). 

4. Even if we found more impressive t~ arl"­

ment that th~ district court did not clurly artic­

ulate the le11al standard applicable to a section 7 

rebuual, it would remain open to us to affirm 

that court's judgment. C{. NtlsO#I v. Unit•d 

States, 838 F.2d 1280, 1285 (D.C.Cir.1988) 

("(W]e may affirm a trial court's decision on a 

basis not relied on by the district court where 

that around finds support in the record.") (cita­

tion omiued). 
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Concluding that the court applied this legal 

standard to factual findings that are not 

clearly erroneous, we affirm the court's 

denial of a permanent injunction and its 

dismissal of the government's section 7 

claim. 

I. 

It is a foundation of section 7 doctrine, 

disputed by no authority cited by the 

~tovernment, that evidence on a variety of 

fucloru cun rebut u. primn fucio cu.Mo. 

Theue factors include, but are not limited 

to, the absence of significant entry barriers 

in the relevant market. In this appeal, 

however, the government inexplicably im­

bues the entry factor with talismanic sig­

nificance. If, to uucccKKfully n•but a prima 

facie case, a defendant must show that 

entry by competitors will be quick and ef­

fective, then other factors bearing on fu­

ture competitiveness are all but irrelevant. 

The district court in this case considered at 

least two factors in addition to entry: the 

misleading nature of the statistics underly­

ing the government's prima facie case and 

the sophistication of HHUDR consumers. 

The2:1e non-entry factors provide compelling 

support for the court's holding that Tam· 

rock's acquisition of Secoma was not likely 

to lessen competition substantially. We 

have concluded that the court's considera· 

tion of these factors was crucial, and that 

the government's fixation on ease of entry 

is misplaced. 

Section 7 involves probabilities, not cer­

tainties or possibilities.5 The Supreme 

Court has adopted a totality-<>f-the-circum­

stances approach to the statute, weighing a 

variety of factors to determine the effect.a 

of particular transactions on competition. 

That the government can establish a prima 

facie case through evidence on only one 

factor, market concentration, does not ne­

l{llte the breadth of thiu analyKiK . Evidence 

of market concentration simply provides a 

convenient starting point for a broader in-

5. Su Brown ShiH Co. v. United Statts, 370 US. 

294, 323. 82 S.Ct . 1502, 1522-23, 8 LE.d .2d 510 

(1962) ( "Congre~ used the words 'may be sub­

stantially to lessen competition· (emphasis sup­

plied), to indicate that its concern was with 

probabilities. nol cenainties. Statutes existed 

quiry into future competitiveneaa; the S. 
preme Court haa never indicated U!a 
defendant seeking to rebut a prima f t _a 

CILSe is restricted to producing evidence~ 
eaae of entry. Indeed, in numerous 

defendants have relied entirely on n::=:: 

try factors in successfully rebutting a Pri­

ma facte case. 

In United States v. General l}y?ta'"iQ 

Corp., 415 U.S. 486, 9~ S.Cl 1186, 39 
L.Ed .2d 530 (1974), for mstance, the Su­

preme Court rojectec.l tho government'a .,.. 

gument that a merger between two leadinr 

coal producers would violate section 7. Al­

though the transaction would result in the 

two largest firms controlling about half of 

all sales in an industry that was already 

highly concentrated because of a rapid de­

cline in the number of competitors, the 

defendants produced considerable evidence 

that the merger would not substantiaUy 

lessen competition. One of the parties to 

the merger owned only minimal reserves of 

coal, an irreplaceable raw material, and had 

already committed these reserves through 

long-term contract!!. This evidence led the 

Court to conclude that the government's 

statistics regarding concentration in the 

wake of the merger inaccurately portrayed 

the post-merger company's weak competi­

tive stature, and that the defendants had 

therefore rebutted the prima facie cue. 

/d. at 503~4. 94 S.Ct. at 1196-97. No­

where did the Court consider barriers to 

entry. 

Indeed, the Court in General Dy-rtamicl 

emphasized the comprehensive nature of a 

section 7 inquiry, quoting at length from 

its decision a decade earlier in Brown SA« 

Co. v. United State•, 370 U.S. 294, 82 S.Ct. 

1502, 8 L.Ed.2d 510 (1962). See GenlTfJI 

Dynamics, 415 U.S. at 498, 94 S.Cl at 

1194. In Brown Shoe, the Court applied 

section 7 stringently, holding that a merger 

th11l created u compuny with a 5% ah&re of 

a highly fragmented market violated tht 

statute. In arriving at this result, how· 

for dealing with clear-cut menaces to com""! 

tion; no statute was sought for dcalina "" 

ephemeral po~ibiliti= Mergers with a ""!:i 
ble anticompctitive effect were to be proocn 

by this Act ."") (footnote omitted) (emphasiS add­
ed). 

..,....... 
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i'·er. the Court stressed that a transaction 

rnust 
be functionally viewed, in the context of 

its particular induatry. That is, whether 

the consolidation was to take place in an 

industry that waa fragmented rather 

than concentrated, that had seen a recent 

trend toward domination by a few lead­

ers or had remained fairly consistent in 

its distribution of market shares among 

the participating companies, that had ex­

perienced IJU.KY nccc11s to mu.rkets by sup· 

pliers and eaay access to suppliers by 

buyers or had witnessed foreclosure of 

business, that had witnessed the ready 

entry of new competition or the erection 

of barriers to prospective entrants, all 

were aspects, varying in importance with 

the merger under conslderution, which 

would properly be taken into account. 

JiO U.S. at 321-22, 82 S.CL at 1521-22 

tfootnote omitted).' All these factors are 

rdcvant in determining whether a transac­

tion is likely to lessen competition substan­

tially, but none is invariably dispositive. 

Stt Note, Horizontal Mergen After Unit· 

~d States v. General Dynamics Corp., 92 

Hm.L.Rev. 491, 500 (1978). 

In the wake of General Dynamics, the 

5upreme Court and lower courts have 

found section 7 defendants to have success­

fully rebutted the government's prima fa­

cie case by presenting evidence on a variety 

ijf factors other than eaae of entry. See, 

r.g., Citizens & Southern, 422 U.S. at 121-

23. 95 S.CL at 2119-20 (no lessening of 

competition, and thus no violation of sec­

tion 7, where acquired banks were already 

associated with acquiring bank; no discus­

sion of eaae of entry); uktro- Vend Corp. 

r. Vendo Co., 660 F.2d 255, 276 (7th Clr. 

1981) (acquired company's deteriorating 

market position both before and after ac­

quisition rebutted prima facie case), cert. 

rltnied, 455 U.S. 921, 102 S.Ct. 1277, 71 

L.Ed.2d 461 (191!2); FTC v. National Tea 

Co. , 603 F.2d 694, 699-700 (8th Cir.1979) 

rweak market position of acquiring compa-

' · Su also id. at 322 n. 38, 82 S.Cl. at 1522 n. 38 

("Statistics rcOcctina the shares of the market 

controlled by the Industry leaden and the par­

tiu to the merger arc, of course, the primary 

• nde~ of market power; but only a funher ex-

ny made substantial lessening of competi­

tion unlikely); United Statea v. Interna­

tional Harvester Co., 564 F.2d 769, 773-79 

(7th Cir.l977) (company successfully rebut­

ted prima facie case by showing, among 

other things, financial weakness of ac­

quired company, de facto independence of 

acquired company from acquiring company, 

strong level of competition in relevant mar­

ket, and tendency of the market toward 

even stronger levels of competition). 

I ndeod, thnt II vnrioty or rnctOI'II othur 

than ease of entry CILn rebut a prima !~&cie 

case haa become hornbook law. See, e.g., 

P. Areeda & H. Hovenkamp, Antitrust 

Law nn 919', 920.1, 921', 925', 934', 935', 

939', at 813-23 (Supp.1989) (other factors 

include significance of market shares and 

concentration, likelihood of oxproea collu· 

sion or tacit coordination, and prospect of 

efficiencies from merger); H. Hovenkamp, 

Economics and Federal Antitrust Law 

§ 11.6, at 307-11 (1985) (other ractora in­

clude supply of irreplaceable raw materials, 

excess capacity, degree of product hom<r 

geneity, murketin~t and sales methods, and 

absence of a trend toward concentration); 

L. Sullivan, Handbook of the Law of Anti­

trust § 204, at 622-25 (1977) (other factors 

include industry structure, weakness of 

data underlying prima facie caae, elasticity 

of industry demand, inter-industry cross­

elaaticities of demand and supply, product 

differentiation, and efficiency). See gener­

ally Antitrust Section, ABA, Horizontal 

Mergen: Law and Policy 162-75, 201~4. 

21~3 (Monograph No. 12, 1986). 

It is not surprising, then, that the De­

partment of Justice's own Merger Guide­

lines contain a detailed discussion of non­

entry faetors that can overcome a preaump­

tion of illegality established by market 

share statistics. See United States Dep't 

of Justice, Merger Guidelines (June 14, 

1984) [hereinafter Guidelines), reprinted in 

4 Trade Rcg.ltep. (CCH) n 1:1,10:1, ut 20.-

561~ (1988). According to the Guide­

lines, these factors include changing mar-

amination of the particular market-its struc­

ture, history and probable future--can provide 

the appropriate setting for judging the probable 

anticompctitive effect of the mercer."). 
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tion of firms in the relevant market 
(§ 3.22), special factors affecting foreign 
firmH (§ :1.2:l), the nature of the product 
11nd tho term~ oC Hille (§ :1.41), inform11tion 
about specific transactions and buyer mar­
ket characteristics (§ 3.42), the conduct of 
firms in the market (§ 3.44), market per­
formance (§ 3.45), and efficiencies (§ 3.5). 

Given this acknowledged multiplicity of 
relevant factors, we are at a loss to under­
stand on what basis the government has 
decided that "[t)o rebut the government's 
prima facie case, the defendants were re­
quired to ~how that tmlry would be both 
quick and effective in preventing supra­
competitive prices." Brief for Appellants 
at 11-12 (emphasis added). If the district 
court in this case had focused exclusively 
on Pntry, it might he understandable that 
the ~ovcrnmcnt would mirror that focus in 
attacking the court's conclusion. The dis­
trict court, however, canvassed a number 
of non-entry factors that contributed to its 
conclusion that the defendants had rebut­
ted the prima facie case. By ignoring 
these factors, the ~overnment' s arguments 
against that conclusion fall wide of the 
mark. 

[ 4 I The district court's analysis of this 
case is fully consonant with precedent and 
logic. The court reviewed the evidence 
proffered by the defendants as part of its 
overall assessment of future competitive­
ness in the United States HHUDR markel 
As noted above, the court gave particular 
weight to two non-entry factors: the 
flawed underpinnings of the government's 
prima facie case and the sophistication of 
HHUDR consumers. The court's consider­
ation o! these factors waa not only appro­
priate, but imperative, because in this case 
these factors significantly affected the 
probability that the acquisition would have 
anticompetitive effects . 

With respect to the first factor, the sta­
tistical basis of the prima facie case, the 
court accepted the defendants' argument 
that the government's statistics were mis-

7. Su aiJo supra nole 3 (HHI of United Stales 
HIIUDR markel before merger was 2878; De· 
panmenl of Justice regards any market in 

leading. Because the United St&tea 
HHUDR market is minuscule lllar\: 
share statistics are "volatile and 'shiftin ~ 
731 F.Supp. at 11, and easily skewed. rj

1 l!lllll, for inatanco, only 22 HHUDRa w 
sold in the United States. In 1987 :: 
number rose to 43, and in 1988 it fell ~ 38. 
Every HHUDR sold during this period, 
thus, increased the seller's market share b 
two to five percent. A contract to pro~ 
multiple HHUDRs could catapult a f1r111 
from last to first place. The district eolllt 
found that, in this unusual market, "at any 
given point in time an individual seller'a 
future competitive Htren~eth may not be 
accurately reflected." /d. at 9. While ~ 
knowledging that the HHUDR market 
would be highly concentrated after Tam. 
rock acquired Secoma, the court found that 
such concentrution in and of itself would 
not doom competition. High concentration 
has long been the nonn in this market 
For example, only four firms sold 
HHUDRs in the United States between 
1986 and 1989. /d. at 5-6.1 Nor is concen­
tration surprising where, as here, a product 
is esoteric and its market small. Indeed, 
the trial judge found that "(c]oncentration 
has existed for some time (in the United 
States HHUDR market] but there is no 
proof of overpricing, excessive profit or 
any decline in quality, service or diminish­
ing innovation." /d. at 12. 

The second non-entry factor that the dit­
trict court considered was the sophistica· 
tion of HHUDR consumers. HHUDRa 
currently cost hundreds of thousands of 
dollars, and orders can exceed $1 miUioa. 
/d. at 8. These products are hardly trink· 
eta sold to small consumera who may ~ 
sess imperfect information and limited biJ' 
gammg power. HHUDR buyers close!)' 
examine available options and typically in­
sist on receiving multiple, confidential bidl 
for each order. /d. This sophistication, 
the court found, was likely to promote com­
petition even in a highly concentrated miJ' 

kel /d. at 11. 

which HHI exceeds 1800 as "hiahly conanual­
ed"). 
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government has not provided us court's conclusion that the defendants suc-
The . d h · · . reason to suppose that these fmd- cess fully rebutte t e governments pnma ,nth any . 

. 5 of fact are unsupported in the record fac1e case. 10
gclearly erroneous, see Fed.R.Civ.P. 52(a). AK uuthority for itA "quick and uffuctive" ,,r h t Th • 1· · 'I w~ tho~ accept t em 1111 correc · cHo entry t.eHt, the ~eovernment re te~ pr1mar1 y 

findings provide considerable support for on United States v. Wa.tu Management, 
the district court's conclusion that the de- Inc., 743 F.2d 976, 981-84 (2d Cir.1984). 
(endants successfully rebutted the govern· This reliance is misplaced. Neither Wa.tu 
ment's prima facie case. Bec~use t~e de- Management nor any other case purports 
(endants also provided compelhng evtdence to establish a categorical "quick and effec­
on ease of entry into this ~ar.ket, we. need tive" entry requiremenl The Second Cir­
not decide whether these fmdmgs, wtthout cuit in Wa.tt~r Managem~rnt simply noted 
more, are sufficient to rebut the gove.rn- that the defendant had successfully rebut· 
ment's prima facie case. The. f~regomg ted the government's prima facie case by 
analysis of non-entry factors 18 mtended Khowinl{ thnt ontry into tho DnlhUJ/Fort 
merely to under11core that, contrary to the Worth trash collection market was "easy." 
~overnment's assumption, th~se f~~tors.are /d. at 983. That a defendant may success­
rdevant, and can even b~ dtsposttlve, m a fully rebut a prima facie case by showing 
section 7 rebuttal analysts. quick and effective entry does not mean 

II. 

The existence and significance of barri­
ers to entry are frequently, of course, cru­
cial considerations in a rebuttal analysis . 
In the absence of significant barriers, a 
company probably cannot maintain supra­
competitive pricing for any length of time. 
Su, e.g., United States v. Falstaff Brew­
ing Corp., 410 U.S. 526, 532-33, 93 S.Ct. 
1096, 11()(}...{)1, 35 L.Ed.2d 475 (1973); Unit­
ed States v. Syufy Enters., 903 F.2d 659, 
664 (9th Cir.1990); California v. American 
Stores Co., 872 F.2d 837, 842 (9th Cir.1989), 
rtv'd on other grounds,- U.S.--, 110 
S.Ct. 1853, 109 L.Ed.2d 240 (1990); Ball 
.lfrmorial Hosp., Inc. v. Mutual Hosp. 
Ins., 784 F.2d 1325, 1335-36 (7th Cir.1986). 
The district court in this case reviewed the 
prospects for future entry into the United 
States HHUDR market and concluded that, 
overall, entry waa likely, particularly if 
Tamrock's acquisition of Secoma were to 
lead to supracompetitive pricing. The 
government attacks this conclusion, assert­
ing that, as a matter of law, the court 
should have required the defendants to 
show clearly that entry would be "quick 
and effective." We reject this novel and 
unduly onerous standard. The district 
court's factual findings amply support its 
rletermination that future entry into the 
L'nited States HHUDR market is likely. 
This determination, in turn, supports the 

that succesRful rebuttal require11 such a 
11howing. We are at 11 !01111 to understand 
how the government derived from Wa.tte 
Management (where, lest the irony be 
missed, the government lost) the proposi­
tion that "a defendant arguing supposed 
ease of entry can rebut the government's 
prima facie case only by clearly showing 
that entry will be both quick and effective 
at preventing supracompetitive pricing." 
Brief for Appellant at 14 (emphasis added). 

That the "quick and effective" standard 
lacks support in precedent is not surpris­
ing, for it would require of defendants a 
degree of clairvoyance alien to section 7, 
which, as noted above, deals with probabili­
ties, not certainties. Although the govern­
ment disclaims any attempt to impose upon 
defendants the burden of proving that en­
try actually will occur, see Reply Brief for 
Appellant at 13 n. 13, we believe that an 
Inflexible "quick and effective" entry re­
quirement would tend to impose precisely 
such a burden. A defendant cannot real­
istically be expected to prove that new com­
petitors will "quickly" or "effectively" en­
ter unless it produces evidence regarding 
specific competitors and their plans. Such 
evidence is rarely available; potential com­
petitors have a strong interest in downplay­
ing the likelihood that they will enter a 
given markel When the government sar­
castically "wonders how slow and ineffec-
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tive entry rebuts a prima facie case," id. at 
12, it misses a crucial point. If the totality 
of a defendant's evidence suggests that 
entry will be slow and ineffective, then the 
district court is unlikely to find the prima 
facie case rebutted . This is a far cry, 
however, from insisting that the defendant 
must invariably show that new competi­
tors will enter quickly and effectively. 

Furthermore, the supposed "quick and 
effective" entry requirement overlooks the 
puint thut 11 firm thut 11cvcr cnlcrH 11 l{iVlln 
market can nevertheleH~ exert competitive 
pressure on that market. If barriers to 
entry are insignificant, the threat of entry 
can stimulate competition in a concentrated 
market, regardless of whether entry ever 
occur.~ . See Falstaff Brewing, 410 U.S. at 
5J2-:J:J, !):J S.Ct. at 1100-0 I (potential for 
defendant Falstaff to enter the market 
might induce brewers in the Northeast to 
maintain competitive prices); FTC v. Proc­
ter & Gamble Co., 386 U.S. 568, 581, 87 
S.Ct. 1224, 1231-32, 18 L.Ed.2d 303 (1967) 
("! t is clear that the existence of Procter at 
the edge of the industry exerted considera­
ble influence on the markl!t . . . . [The J in­
du~try was influenced by each firm's pre­
dictions of the market behavior of its com­
l><'titors, actual and potential.") (emphasis 
added); cf Byan v. Bluff City News Co., 
609 F.2d 843, 851 n. 19 (6th Cir.1979) ("If 
entry barriers are low, the threat of poten­
tial competition operates as a significant 
check on monopoly power since competitors 
will quickly enter the market if prices are 
raised significantly."). If a firm that never 
enters a market can keep that market com­
petitive, a defendant seeking to rebut a 
prima facie case certainly need not show 
that any firm will enter the relevant mar­

ket . 

Thl! finul fluw in the proposed "quick and 
effective" standard is its manipulability. 
The adjectives "quick" and "effective" are 
not self-ddinin..:. and have not traditionally 
been used in the section 7 context. The 
government's Merger Guidelines do not use 
the words when discussing entry, noting 

only that 
(i]f entry into a market is so easy that 
existing competitors could not succeed in 
rui~in..: price for any sil!nifil'ant p..riod of 

time, the Department is unlikely to ~ 
lenge mergers in that market. _.. Ia 
assessing the ease of e~lry into a lila,. 

ket, the Department wtll consider the 
likelihood and probable magnitude of 

. " II tao try m response to a sma but aignjtj 
cant and non transitory" increase in pne: 

Guidelines § 3.3, reprinted in 4 'l'ndt 
Reg.Rep. (CCH) at 20,562. In ita brief 
moreover, the government fails to ata~ ~ 
own standard consistently, insiatinlt at one 
point that a defendant 11how that entry Will 
be "sure, swift, and substantial." Brief {Of 

Appellant at 16. Our uncertainty over IJie 
meaning and implications of "quick &lid 
effective" entry makes us all the mort 
resistant to the imposition of auch a rt­

quirement. Nor has the government 
shown that current section 7 law is 10 

confused as to warrant the invention of a 
new standard. 

The government's insistence on a "quick 
and effective" entry standard only reaf­
firms our doubts, raised in section I of this 
opinion, about the government's approach 
to section 7 analysis. Predicting future 
competitive conditions in a given market, aa 
the statute and precedents require, calla 
for a comprehensive inquiry. The govern· 
ment's standard would improperly narrow 
the section 7 inquiry, channelling what 
should be an overall analysis of competi­
tiveness into a determination of whether a 
defendant has shown particular facts. 

[5] Having rejected the "quick and ef­
fective" entry standard itself, we tum 

briefly to the government's more general 
argument that the district court's finding~ 
regarding ease of entry failed to support 
its conclusion that the defendants had re­
butted the prima facie cuse. The district 
court in this case discussed a number or 
considerations that led it to conclude that 
entry barriers to the United States 
HHUDR market were not high enough 1D 

impede future entry should Tamrock'a ac­
quisition of Secoma lead to supracompeti­
tive pricing. First, the court noted that at 
least two companies, Cannon and Inger­
soll-Rand, had entered the United States 
HHUDR market in 1989, und were poised 

r U.S. •· BAKER HUGHES INC. 
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1
1 (or future expansion.• 731 F.Supp. at 9, IlL 

10• 11. Second, the court stressed that a . . 
• ber of firms competing in Canada and Fmally, we cons1der the strength of the 
I ,um h · h · d 
. · h r countries had not penetrated the s owmg t at a section 7 efendant must 

•'1 e k to b · f · Th 
roited States market, but could be expect- ~a ~ re u~ a prtm~ acte case._ e 
,J 10 do so if Tamrock's acquisition of dtstnct court stmply revtewed the evtdence 

.: oma led to higher prices. fd. at 10-11.' that the defendants presented and conclud­

s~ause the market is small, "(i]t is inex- ed that _the acquisition waa ~0~ likely to 

.,..osive to develop a separate sales and substantially lessen competition. The 

:~rdce network in the United States." /d. government argues that the court erred by 

: 
1 

11. Third, these firms would exert com- failing to require the defendants to make a 
:~· titive prcs11ure on the United Stut.c11 "cleur" Khowinl(. See Driuf for Apptllhmt 

HHUDR market even if they never actual- at 13. Thu rl!levant precedents, however, 

lr entered the market. /d. at 10-11. Final- suggest that this formulation overstates 

:;·, the court noted that there had been the defendants' burden. We conclude that 

,·r~mendous turnover in the United States a "clear" showing is unnecessary, and we 

HHUDR market in the 1980s. Secoma, for are satisfied that the district court required 

,-xample, did not sell a single HHUDR in the defendants to produce sufficient evi­

the United States in 1983 or 1!184, but then dence. 

lowere.d its price and improved its service, The government's "clear showing" lan­

becommg m~rket leader by 1989. /d. at 9, guage is by no means unsupported in the 

10 .. Secoma s growth suggests that co~- case law. In the mid-1960s, the Supreme 

peutors not on!~ ca~, but . P.n_>bably wtll, Court construed section 7 to prohibit virtu­

~nter or e~pand tf this. ac~UJsttiOn leads to ally any horizontal merger or acquisition. 

htgher prtces. The dtstrlct court,. to ~e At the time, the Court envisioned an ideal 

>ure. also found
1
;ome facts s_ug~estmg dtf· market as one composed of many small 

ftculty ~f ent~y, bu~ t~l!se fmdmgs do not competitors, each enjoying only a small 

negate tts ultimate fmdmg to the contrary. market share; the more closely a given 

In sum, we see no error-legal or factu- market approximated this ideal, the more 

al-in the district court's determination competitive it was presumed to be. See 
that entry into the United States HHUDR United States v. Aluminum Co. of Am., 
market would likely avert anticompetitive 377 U.S. 271, 280, 84 S.Ct. 1283, 1289, 12 

effects from Tamrock's acquisition of Seco- L.Ed.2d 314 (1964) ("It is the basic premise 

rna. The court's determination on entry, of [section 7) that competition will be most 

considered along with the findings dis- vital 'when there are many sellers, none of 

cussed in section I of this opinion, suffices which has any significant market share.' ") 

to rebut the government's prima facie case. (quoting United States v. Philadelphia 

I. As Jhe Guldolines note, "'Entry' may occur as 
firms outside the market enter for the fint time 
or Ill fringe firms currently in the market greatly 
apand their current capacity." Guidelines 
§ 3.3, r<prinr.d in 4 Trade Rcg.Rep. (CCII) at 
20,562 n. 20 (emphasis added). 

9. Some of these firms have already tried, but 
l>iled, to penetrate the United States HHUDR 
market. As the district court correctly noted, 
however, failed entry in the past does not neces­
.arily imply failed entry in the future: if prices 
reach supracompelitive levels, a company that 
has failed to enter in the past could b<:come 
compelilive. See 131 F.Supp. at II; cf. Cargill, 
Inc. v. Monfort of Colo., Inc., 479 U.S. 104, 119 
n. 15, 107 S.Ct. 484, 494 n. 15, 93 L.Ed.2d 427 
11986) ("In evaluating ~ntry barriers . .. a courl 
' luoui.J Incus on whether •iKniflcant entry hatTi· 

en would exist after the merged rlrm had cllml· 
natcd some of its rivals, because at that point 
the remaining firms would begin to charge su­
pracompetitive prices, and the barriers that ex­
isted during competitive conditions might well 
prove insignificant."). 

10. The court, for instance, noted that HHUDRs 
arc custom-made, and thus are not readily inter­
changeable or replaceable. Buyers, therefore, 
lend to return to sellers from whom they have 
purchased in the past. 731 F.Supp. at 8. The 
court also found that HHUDR customers typi­
cally place great imponancc on assurances or 
product quality and reliable future service­
considerations that may handicap new entrants. 
/d. II also noted the significant economics of 
«·ale invnlvcd in manufacturing IIIIUORs. /d. 
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Nat'/ Bank, 374 U.S. 321, 363, 83 S.CL 
1715, 1741, 10 L.Ed.:ld 915 (1963)). 

This l><!rllpective ~tnimated a series of de­
cisions in which the Court stated that a 
section 7 defendant's market share mea­
sures its market power, that statistics 
alone establish a prima facie case, and that 

a defendant carries a heavy burden in seek­
ing t.o rebut the presumption established by 

such a primll facie Clll!e. The Court most 

clearly articulated this approach in Phila­
delphia Bank: 

Th[e) intense congressional concern with 
the trend toward concentration [ underly­
ing section 7] warrants dispensing, in 
certain c~tses, with elaborate proof of 
market structure, market behavior, or 
probable anticompetitive eCCects. Specif­
ically, we think that a merger which pro­
duces a firm controlling an undue per­
centage share of the relevant market, 
and results in a significant increase in 
the concentration of firms in that mar­
ket, is so inherently likely t.o lessen com­
petition substantially that it must be en­
joined in the absence of evidence clearly 
showing that the merger is not likely t.o 
have such anticompetitive eCCects. 

374 U.S. at 363, 83 S.Ct. at 1741 (emphasis 

added). Philadelphia Bank involved a 

proposed merger that would have created a 

bank commanding over 30'7o of a highly 
concentrated market. While acknowl­
tHI~tin~: thut the hunkK cnultl in principle 
rebut the government's prima facie case, 
the Court found unpersuasive the banks' 
evidence challenging the alleged anticom­
petitive effect of the merger. See id. at 
366-72, 83 S.Ct. at 1743-46. 

In United States v. Von s Grocery Co., 
384 U.S. 270, 86 S.Ct. 1478, 16 L.Ed.2d 555 

(1966), the Court further emphasized the 
weight of a defendant's burden. Despite 

evidence that a post-merger company had 

only a 7.5'/o share of the Los Angeles retail 
grocery market, the Court, citing anticom­

petitive "trends" in that market, ordered 
the merger undone. The Court summarily 

1 t. Ju,IH' C' Stt'warl , in di~)-4!01, t..•mphasizcd the 

(UII·Idf'lt.~hk HIHIHIIIt ul I' Vh)c•thl' ill lhC rC'CUrc..l 

mdac.;aun~ thC' markc• · ~ lompclativcncss. )84 

U.S. a1 290-301. 86 S.Ct. al 1489-95 (Siewan. J., 
diss.:nling) . 

dismissed the defendants' contention 
the post-merger market was highly corn~ 
itive. /d. at 277-78, 86 S.Ct. at 14~ 
Noting that the market was "marked at the 
same time by both a continuous decline · 
the number of small businesses and a ~ 
number of mergers," the Von:, Groen, 
Court predicted that, if the merger were 
not undone, the market "would slowly b t 
inevitably gravitate from a market of rna: 
small competitors t.o one dominated by 0~ 
or a few giants, and competition woll!d 
thereby be destroyed." /d. at 278, 86 S.Ct. 
at 1482; see also United State• v. Pab,t 
Brewing Co., 384 U.S. 546, 550-52, 86 S.Ct. 
1665, 1668-69, 16 L.Ed.2d 765 (1966) (acqui­
sition producing brewer accounting for 
4.49'To of nationwide beer sales violates aee­
tion 7; brewer's rebuttal evidence virtually 

ignored). 

Although the Supreme Court hu 110t 
overruled these section 7 precedents, it haa 
cut them back sharply. In Generul Dy­
namics, 415 U.S. at 498-504, 94 S.Cl at 
1194-97, the Court affinned a district court 
detennination that, by presenting evidence 
that undennined the government's atatil­
tics, section 7 defendants had succesafully 
rebutted a prima facie case. In so holding, 

the Court did not expressly reafflnll or 
disavow Philadelphia Bank's statement 
that a company must "clearly" show that a 
transaction is not likely t.o have substantial 
unticompolltivo dfcc\JI. Tho Court aimply 
held that the district court was justified, 
based on all the evidence, in finding that 

"no substantial lessening of competition oc­
curred or was threatened by the acquisi­
tion." General Dynamica, 415 U.S. at 498, 
94 S.Ct. at 1194. 

General Dynamics began a line of deci­
sions differing markedly in emphasis from 
the Court's antitrust cases of the 19601. 

lnHteud of accepting a firm's market share 
as virtually conclusive proof of its market 
power, the Court carefully analyzed defe_n­
dants' rebuttal evidence.11 These cases d11-

11. Judge Posner has elucidated this poinl: 

The """' lmpununl tlevdormenlo thai call 
doubt on the cunllnucd vllallly uf •uch cu<l 
as Brown Sir~ and Von s are found in othtf 
cases, where I he Supreme Coun. echoed by 

U.S. v. BAKER HUGHES INC. 991 
Cite u 901 F.ld 911 (D.C. Clr. 19901 

.. rded Philadelphia Bank 's insistence feels") (emphasis added). The more com­

:~at 8 defendant "clear!( disprove ~nti- pelling the prima facie case, the more evi­

. mpetitive effect, and mstead descnbed dence the defendant must present t.o rebut 

'~t rebuttal burden simply in tenns of a it successfully. A defendant can make the 

t .. howing." See, e.g., United States v. Ma- required showing by affirmatively showing 

:ut Bancorporation, 418 U.S. 602, 631, 94 why a given transaction is unlikely to sub-

.:.Ct. 2856, 2874-75, 41 L.Ed.2d 978 (1974) stantially lessen competition, or by discred­

~after government established prima facie iting the data underlying the initial pre­

,·ase. "the burden was then upon appellees sumption in the government's favor. 

10 show that the concentration ratios, 

~· hich csn be unreliable indicat.orH of actual 
market behavior, did not accurately depict 
tht economic characteristics of the [rele­
rant] market") (citation omitted) (emphasis 
added); United States v. Citizens & 
.;vuthem Nat 'I Bank, 422 U.S. 86, 120, 95 
;.ct. 2099, 2118, 45 L.Ed.2d 41 (1975) (after 
~01·ernment established prima facie case, 
""[i]t was . . . incumbent upon [the defen­
dant) to show that the market-share statis­
tics gave an inaccurate account of the ac­

quisitions' probable effects on competi­
lion") (emphasis added). Without overrul­

ing Philadelphia Bank, then, the Supreme 
Court has at the very least lightened the 
tl'identiary burden on a section 7 defen­
dant See generally Note, 92 Harv.L.Rev. 
at 491 (describing impact of General Dy­
namics on section 7 jurisprudence). 

[6) In the aftennath of General Dy­
rramics and its progeny, a defendant seek­
ing to rebut a presumption of anticompeti­
lil'e effect must show that the prima facie 
case inaccurately predicts the relevant 
trunKuction'M prouulJlo otroct on futuro 
competition. See American Sloru, 872 
f.l!d at 842 (defendant can rebut prima 
facie case "through evidence demonstrat­
Ing that statistics on market share, market 
concentration, and market concentration 
trends portray inaccurately the merger's 
1orobable effects on competition") (empha­

sis added); cf Waate Management, 743 
f .2d at 981 (defendant can rebut prima 
facie case "by a demonstration that the 

n1crl{er will not have anticompetitive ef-

lhe lower coons. has said reputedly that the 
«onomic concept of competition, rather than 
any desirr to pres.:rve rivals as such, is the 
lode01ar that shall guide the contemporary 
applico1lon of the antilrusl lawo, nol uclud· 
InK I he CIMylon Arl.. .. Ap1>ilrtl tu ,.u ..... 
hroughl under Sc:ctlon 7, this principle re· 
quires I he districl coun ... to make a judg· 

By focusing on the future, aection 7 

gives a court the uncertain task of assess­
ing probabilities. In this setting, allocation 
of the burdens of proof assumes particular 
importance. By shifting the burden of pro­
ducing evidence, present law allowa both 
sides to make competing prediction& about 

a transaction's effects. If the burden of 
production imposed on a defendant is un­
duly oneroua, the distinction between that 

burden and the ultimate burden of persua­

sion-always an elusive distinction in prac­

tic~isintegrates completely. A defen­

dant required to produce evidence "clearly" 

disproving future anticompetitive effects 

must essentially persuade the trier of fact 

on the ultimate issue in the case-whether 

a transaction is likely to lessen competition 

substantially. Absent express instructions 

to the contrary, we are loath to depart 

from settled principles and impose such a 

heavy burden. See Kaiser Aluminum & 
Chem. Corp. v. FTC, 652 F.2d 1324, 1340 & 
n. 12 (7th Cir.1981); cf Texaa Dep't of 
Commut1itv 1V[nir11 v. Burdint~, 460 U.S. 
241!, 253-56, 101 S.Ct. 101!9, 1093-95, 67 

L.Ed.2d 207 (1981) (applying similar pro­
duction-burden-shifting analysis to employ­
ment discrimination suits under title VII, 

and noting that "[t]he ultimate burden of 
persuading the trier of fact . . . remains 
at all times with the plaintiff," id. at 253, 

101 S.Ct. at 1093); 9 J. Wigmore, Evidence 
§ 2489, at 300 (J. Chadbourn rev.ed. 1981) 
(burden of persuasion "never shifts" away 

from pluintifO. 

menl whether lhe challensed acquisition is 
likely to hun consumrrs, as by makin(l il 
easier for thr firms In the market to colludr, 
expressly or tacitly, and thereby force price 
above or farther above the compelitivr level. 

llmpit11l Cmt•· of Am. v. rrr.: Ht17 F.2tl IJMI , 

1386 (7th Cir.l986), urt. Jmr~J. 481 U.S. 1038, 
107 S.Ct. 1975. 95 L.Ed.2d 815 (1987). 
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Imposing a heavy burden of production 
on a defendant would be particularly an<r 
malous where, as here, it is easy to estab­
lish a prima facie cuse. The government, 
after all, can carry its initial burden of 
production simply by presenting market 
concentration statistica. To allow the 
government virtually to rest its case at 
that point, leaving the defendant to prove 
the core of the dispute, would grossly in, 
flate the role of statistics in actions 
brought under section 7, The Herfindahl­
Hi111chman Index cannot guarantee litiga, 
tion victoricK. u Cf Ball Memorial 1/osp., 
784 F.2d at 1336 (explaining that "[m]arket 
shure is just a way of estimat.lng market 
power, which is the ultimate considera, 
tion," and noting that "[ w )hen there are 

. better ways to estimate market power, the 
court should use them"). Requiring a 
"clear showing" in this setting would move 
far toward forcing a defendant to rebut a 
probability with a certainty. 

The appellees in this case presented the 
district court with considerable evidence re, 
garding the United States HHUDR market. 
The court credited the evidence concerning 
the sophistication of HHUDR consumel'll 
and the insignificance of entry barrie111, as 
well as the argument that the statistics 
underlying the government's prima facie 
case were misleading. This evidence amply 
justified the court's conclusion that the pri, 
rna facie case inaccurately depicted the 
probable anticompetitive effect of Tam, 
rock's acquisition of Secoma. Because the 
&'OVernment did not produce sufficient evf, 
dence to overcome this successful rebuttal, 
the district court concluded that "it is not 
likely that the acquisition will substantially 
Jessen competition in the United States ei, 
ther immediately or long,terrn." 731 

13, We refer the government to its own Merger 
Guidelines, which recognize that "(i)n a variety 
of situations, market share and market concen­
tration data may either understate or overstate 
the likely future competitive significance of a 
firm or firms in the market." Guidelines § 3.2, 
reprinted in 4 Trade Ree.Rep. (CCH) at 20,56 L 
Although the Guidelines disclaim "slavish[ ) ad­
here[nce)" to such data, id., statement, reprinted 
in 4 Trade Ree.Rep. (CCH) at 20,552, we fear 

F.Supp. at 12. The government haa givtll 
us no reason to reve111e that concluaio~~, 

For the foregoing reasons, the jud~ttnent 
of the t.listrict court is . 

Affirmed. 

COMMUNITY Jo'Oil CRJo:ATIVE 
NON-VIOLENCE, et al., 

Appelhmta, 

v. 

Manuel LUJAN, Jr., Secretary of the 
Interior, et al. 

No. 119-6218. 

United States Court of Appeala, 
District of Columbia Circuit, 

Argued May 16, 1990. 

Decided July 17, 1990. 

Action waa brought challenging denial 
by the National Park Service of requeat for 
inclusion of a sculpture of a homeless fami­
ly in Chrisbnaa pageant of peace on the 
ellipse, behind the White House. Plain, 
tiffs motion for preliminary injunction wu 
denied, and Park Service's motions for pro­
tective order and summary judgment were 
granted by the United States District Court 
for the District of Columbia, Louia F. Ober­
dorfer, J., and plaintiff appealed. 'nit 
Court of Appeals, Sentelle, Circuit Judge, 
held that: (1) the Park Service did not 
abuse its discretion or act in an arbitrary 
and capricious fashion; (2) the Park Service 
adequately explained its conclusion that the 

that the Department or Justice has ienored ill 
own admonition. The eovernment does not 
maximize its scarce reoourccs when it allows 
statistics alone to triger its ponderoua eol'ora­
ment machinery. Cf. Syufy Enters., 903 F .2d al 
672 ("II is a tribute to the state of competition iD 
America that the Antitrust Division of tbc I» 
partment of Justice has found no worthier tar· 
get than this paper tiger on which to expend 
limited taxpayer resources."). 

;culpture failed to a • 
theme and format; t: 
.lecisionmaker was 11 

p~rk Survicu'a auh1111 
Ja\·its did not justit\ 
to be taken from ti1, 

Affirmed. 

1. United Statu ~:. 
The National I ': 

abuse its discretion o 1 
~~pricious faahion " 
without rul(tmllo tho · · 
ture, that sculptun· · 
r~mily wu not 11 ' 

svmbol that accorded 
r~rmat of the Chris tn 
on the ellipse, behind 1 
thus refused to includ· 
pageant, 6 U.S.C.A. 

t. Adminlatratlve L;. 

c=-507 
United State• ~r,7 

The National Pa ri 
explained the basi~ 1' 1 
sculpture of homele~ , . 
uf Christmaa pagenn1 
lipae, behind the Wh n 
that it did not depict a 
Christmaa symbol. 
seq. 

3. Federal Civil Pror . 
In litigation con·· 

the National Park Sen 
trative Procedure Act 
Lain aculpture to be d,. 
pareant, aubmiaaion " ·' 
inappropriate litigatiu1 
justify allowing a rl•·1 
from the regional dir··· 
Service adequately ju 
the record materials. 
seq., 706(2)(A). 

~ - Federal Civil Pro"·. 
Diacovery of a t.: · 

Process ia allowed in ,. 
~s : where there has ,,, 
or bad faith or improp­
examination of decis i•" 
' 10 lY possibility for cfl 



. THE WALL STREET JOURNAL. 
On Brown v. Board of Education, 
Call Him Thurgood Thomas 

Tlw NAACP board is schfodulf'd to M­ciM today whfothfor to join tM lntfmt croups tllat oppost a black Supffrtlf Court nomirw. Sfnjamln Hoob bas said his croup would ha Vt Pffftrrf'd anotllfr Thur· rood Marshall. Tht NAACP sbould know tllat whfon it cO!l'lt"S to tht Supffrtlf Court's 

RuleofLaw 
By L. Gordon Crovitz 

most lmporunt civll·rlrtlts cast'. Clarencf Thomas is anothfr Thuf(ood Marshall. With all tht smokt cookfod up by J~ Thomas 's critics. no oM !ffms to havf ~ ticf'd tllat !If taktS prtcisfly thf SIJnf broad vlfw of tht constitutional prornisf of tquallty that Mr. Marshall as tbt lawyer al'fUinr Brot,.,. r. Boord of EdMC'tlliOII trif'd-unsucctSStully-to J)frsuaM tht Su· pffrtlf Court to adopt. 
TM liM Cast' was a (1'!at Victory for tbt ctviJ·ri(tlts movtrtlfnt and tSPfCI&lly for tht NAACP whfrt Mr. Marsball workf'd. TM Justl~ finally declared that - · .-att but tqual faciJitifs Wfff unconst.l· . A fllibusttr in tht ~natt J)fl']lftu· tm Crow ~ation. so It wu a~ p tt tllat tht court struck down tbeR racist laws. 

TM problfm is that Bron is i clulk examplf of a col'l'Kt mutt ffacbf'd by lousy ffasoninr. TM opinion by 01~ Jus· tict Earl Wamn was ba.sf'd almost fD­tifflY on dubious sociolO(ical data on bow much bftttr black stuMnts su~ team wbfn thty study In thf satnf clul­rooms as whitt~. A famous footDOtt dtes bfhavior studifs In publications sucb u thf International Journal of Opinion and Attitudt ~arch . It 's now clfar that tJUs Cast' was tM bf(inninr of an fra ol judA· cial actiVism that substltutf'd shadows. J)fnumbras and judicial social enrtrwnnr for adhe~ to constitutional tlxt and oritinal intfnt. 
• 

Thfff an nearly identical ll'f\IIMDts about what tht 8roeDrf op(nlon sllouJd baw said In Mr. MarsllaJJ's lepJ briefs in tJw C&Sf and Jude! Tbomu's ~nt speecbes and laW·ffvlfow ankles. 1'ltry qrftd till tht court should ha v. baled Its dfdDon on lepJ and constJtullonaiiOW"Cf'S. not » doloftsts. TMy botJI merrect to uw Deda· ration oflndfpendeocf'sseU-.vtdftlt tn1t11 that "all men .,. ~atf'd equal," wtUdl n­nally appHfd to blacks after tht CIYll War throup tht FourteHtb AJnendnwnL Mr. Marsball's brief and Judre Thoma's wrlllnp both dtf'd Justice Har· 

No DI...,Hment Here ,..,.. ..... 
(Alii» IIAA&I',..,., •~n~wn •. lollf " f*lcltal ill ,., ,...., • 'IJtW ~ ,.,., fljldkJtJ , ...... .., ......... ): 
Wlllllllelllljorily---- 1D rllionlfia .. ~~~*~no on 1111 llllil Gille ltlll's judgment INt IIPIIIIiOn of- -conchlcM ID pueic pea n anllr. Jullcl Hartlllllnlw .. too ............ "' conti uilg lldll• Ill a 11t u IIIII 111M .......... -o. ~ ..... Jllllcl Hlrtlft. .,. cabtllind. .. ...., ..... -.............. dliaM.···· ............. "'.-..c. ..... ..., ..... ..._ ..... ill ,._,I(,.,... IYit il illlllping .. IIIICOPIMd _... Gl .. fourtllllll Alll•dltllllt. 

tbt Fourtffftth Amendment. stparate but equal could haYf been Invalidated Without dUnr "KfMfth ClaJt's controversial doll studies. wiUcJI could just u eully ba ve beta Ulfd ill support ol leiTtflbon as ap1nst lt." 
Tbf court milled the forest for tht trees. "Tbf Broa .focus 011 env1roament Oftrloots uw rea.1 problem wtth serrera· Uoa., Its ortpl Ill 'llav.ry. which was at fundamftltaJ odds With the foundlnr prlnci· pta Had Broa dOIIe 10. It would have been forced to talk about slavfry. which it newr met~tioal." Judl'f Tbomas wrote. Hf 

a.-Ja.ur 
......... lltl Htlwrf LMr .ltMinW ill ,.1): 
"" .,. ... " lroM7 illllll il did llllll'lfy ............ *-' il ~- wtlicll .... , ............. IUIIdllnlnlll - CJf lllidlra llr ... foundn' CDIIIIIIutional ..... lly .... "-'d ... MllreoatiOn liM ......... Hlrtlll'l ,._,opinion iS I fOOdlllllll* d WM:InO In .. .,. Gllflt ,..... ............ «*1.~ 

- ., only illglll" .. Follndets' I k II )II• Llrglly a I ,_,. Gillie dubious ....... Gille poll·~Court.lftd I ......., llldllllweiD lllllillltl Gill ........ Jullce HlrtM'IIfVUII*I1thll IIi~ il ~ cld IIIII rally •• u ..... 
llid tba1 a bettfr UDCifrstandiJit of tht "ftrll prtDdplfl ol '~u&Uty lDd Ubfrty" would "lead us aboft petty squabblinr CMr •quotu,' 'alftrm&Uv. action' and I'ICf-COnldoul rtmfCiies ol JOClal ills. '' ()Ia a. tbf 5ulftmf Court, Mr. Mar· lbaJI -.pported quotas, but bf m&M somf ol tbf SUnf pciJtts about a coiCJrt)ltnd Con· stttutioD Ill lUI brWf tn Bron. ''Tbt roots ol oar Amff1cu tpiJtarilJl idfal fXIfnd clfep lllto tJw blltory ol tbf Westtm world." uw brWf llid. "P!atkaJpbers of tht lfftlltentb lDd ~tb m~turif'S ~ ducfd an llltlllectu.al dlmatf In which the 
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equality of man was a ctntral concept. 
Their be!Jefs rested upon tbt basic: proposi· 
tion that all man art endowed WVJ! c:enain 
natural rlfhts." 

Mr. Marshall 's reference to natural 
rifhts Is important bec:aUSf Judre Thomas's critics ac:c:USf him of weirdness 
for ustnr stmllar terms. For different rea· sons. It's important reassurance for both liberals and conservatives to understand why J~ Thomas wrott about natural 
ri(hts. Tllf reason was his searth as head 
of tbt Equal Employment Opportunity 
C«nmissi011 for a more endurtJI& ruaran· tef of equality tban tbe DeeUnr lepJ stan· dards in Bron. 

Uberals should know tbat J~ Thomas Is not 011 a cooee c:Jwe for penum· bras or emanations from tbe Constitution into which he can insert bls conwrvatlve 
policy preferences-as Justice Marshall 
too often did to enact bls liberal vttws. Conservatives should know tbat he Invokes 
natural ri(hts in tbe service of ortrtnaHn· tent jurisprudence. His Jaw re~w artlc:le. 
"Toward a 'Plain Readlnr' of the Constltu· t1011- Tllf ~laration of Independence In Constitutional Interpretation," stressed 
that terms must be read ac:c:ordlnr to tbtlr ori(lnal meanlnr. Indlv1dual liberty Is con· stltutiOIIaJiy protected, but croup ri(hts are not: dlsc:rlmlnatl011 must be punished, 
but not by mandatlnr quotas. 

The NAACP's Mr. Hooks rectntly noted 
this dlstlnc:tlon. Judlf Thomas Is "not 
without some rood potnts." be said. addlnr Ulat "If a black or a woman bas been lndl· vldually dlsc:rlminated aplnst or mls· 
treated hf'll co to tht ends of tht earUI to correct It" 

Now It turns out there's not much dlf· 
fertnct betwetn Justice Marshall and Judre Thomas 011 tbe broadest Issues of c:lvll rlfhts. It wUJ be fasc:lnatlnr to st'f If 
the NAACP has tbe c:ou~ to abandon Its · usual liberal allies who bope to do to Jud~ Thomas what tbey did to Robert Bort. 



~~c {Ua5~ill!lton post JULY 19, 1991 

vChnrle.~ Krouthammer . 

Look .. Who's 
i>iscovered 
Judicial 
Restraint 

-· 

The life ol a columnist is a feast cl ironies, but rarely is one eened a meal quite as IUJftl)tuous u tbe one . just cooked up by Laureace Tribe. Hanard Law School prolesaor aDd k-6Ciint iioeral CODStituti.xW acbolar • . On Monday, Tribe took to tbe New ·, York Tames to share with • bit anxieties about Supreme Court DOmi­nee C1areftce Thomas. 
Thomas. it .eems, is not a tncfi. ' tioMJ eonaenative, meanini a judi-. cially restrained one who believa '\at a jJdge'l job is to interpret the 

11, not make it. It seems that Thom­..s il a more radical kind of conserva- • tift. Instead of just sticking to the .Constitutioo and nothing but, Thomas · · ·· ~ in "natural law" as another ~ ol rights beyond the Coosti_tu- . JII'And u a guide to understanding natural law, Thomas invokes the Dec· larati.Jn ol Independence. which. for example, ~~)elks of life, liberty and the pursuit ol bappiness as inalienable rights. Under such a theory ol natural rights, Tribe warns, a judge could ban everything from abortion c:ounaeling to anal aex to minimum wage laws. · Nothing less than the "fate ol te~­govemment in the U.s .. • it seems, ~ . threatened by Tbomas's kind of judi­cial activism. 
The first oddity of this critique ia that today, for the purposes of the Thomas DOmination, a traditional con­ter"VJtive .eems to be a good COMer· vative. Of course, the last time a pnncipled judicial restraint cooaerva­tive, Robert Bork, WIS nominated for . t~ court, Tribe led the pack that· oava~ him. But never mind. 

Tbe greater curiosity il tbe cbarae The biltory of the b'beral jari:lpru-ol judicial Ktivism. Cominr from dence be has ~nt his areer ~-Tribe, this is hilarious. Tribe is one ol illg is the history of one judicial usur-the rreat ciefenders ol the idea ol. patioa after another, each made over radin& t~ Constitution, ahall we uy, . and above and against "the power of expansively. When the liberal court ol Congress and ol every state and local the '60s and '701-that Ediloa ol the legislature. • For liberals now to . riahts industry-minted new rilbta. . c:bampion the power of every state ,ear in. year out, with Menlo Park · and ka1 legislature, after having 
efficiency, be applauded. WbeD, for~ apent 40 years championing the right example, R• a. Wad. purported to . o1 tbe anelected judjc:iar:r to force find the right to abortion in ~ ~ ~ l ltltea and localities to nile taxes, 
ltitutioa-or, to be more preaae. m reform prilans. bus children, bire by 
the penumbral emanations ol tbe CoD- ' ,nee and permit abortioD is world ltitution-that wu good constitutiao- : I dua chuUpah. alilnl becauae it fit DiceJ:r with Tribe' a And what aac:tJ:r ia Tbomu'a of. · w. that "to conscript a WGIDID to : 1enle? Whether a juclse c:a11s what be carry a fetus to term withia ber ••• is ~ belinel natural law or eomething a aaique and molt fuDdameDtal iava- ; elle, ftety justice brinp a certain lioa ol ber CXJGititutiooaJ liberty: ·intellectual at.ructure md underatand-As Judse Richard P01ner writes. ' · o1 rights to his interpretation of Tribe'a "method ia to uae the lkiiJa ol :! C4nstitutioo. Thomu is limply a lawyer to make po1itic:a1 choic:ea for •more inl'eoluous than molt: He ~Us IOCiety ill the name ola fictive CODiti- out what it is be appeals to-the tutioD. u if the Supreme Court reaU:r dulical tradition ol natural law and I were a auperlegislature and .pent- 'the esplicit words of the Declaration meat by lawyers bad, at 1ut. arrived. • ·ol Independence. The natioo is far Uhera1 lawyera, that iL Now tbat • i ·safer entnalting ita future to such ' 

I 1iberaJa have Jolt control ol tbe court • jultic:e than to tbe kind that pulls new they are aboc:ked-shocked!-that . . rilbta eut ola bat and declares them judaea mi(bt 10 beyond tbe letter o( • peaamhral emanatiooa. the Constitution and apply coocepts ~ like natural law tbroulh which llw.1 : might legislate. Now that the tables . are turned, liberals would like ua to ; believe that only constitutiooal liter· . alism is permitted. . It gets funnier. Tribe'a concern is • that Thomas "might seek to replace R• not with a system that stren(th- : ens states' rights,- but one that de- : nies the states' rilht to permit a legal . abortion. Tribe is terribly c:oocemed . that "Thomas bas alrudy djsmiased talk of states' ri(bts as a 'c:ooatitu- • tional sideshow.' • 
It has been I while Jinc:e • c:bampt- • on ot liberal jurisprvdeDc:e ltood ap for tbe notioil of states' righta, the old . aegreptiooist cry, but it is refreab. . ing. And late. Where was Tribe's . concern for states' rights under R-. . which effectively deprived the 50 : states of any uy ill the matter ol abortion? 

Tribe, born again defender « states' rights, warns darkly that with · the Thomas nomination ~ power o1 Congress and ol every atate and local legislature (is} hanging in tbe baJ. anc:e:Jt is touching that Tnbe ahould be 10 concerned with judicial eo-croachrnent on legislative powen. Only four years ago he was ricbculiog the ides of •judicial restraint• u a "poijticalbuuword: 

~ . I 
· ~ 

• 



.>72 905 FEDERAL REPORTER. 2d SERIES -ceptional AFlrCIO'a plea to be heard on 
the merita in this case. fo'or failure to meet 
a mandatory time limit, one our precedent 
impels us to apply on our own initiative, &ee 

Microwaw Communicatio118, 515 F.2d at 

390 n. 25, AFlrCIO's petition for review is 

DUm wed. 
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Defendanta were convicted In the Unit­
ed States District Court for the District of 

Columbia, Stanley S. HarriR, J., of drug 

offenses and they appealed. The Court of 
Appeals, Clarence Thomas, Circuit Judge, 

held that: (1) ministerial act of docketing 
defendant's tardy notice of appeal was not 

an implicit grant of extension of time by 
the diltrict court for taking the appeal; (2) 

evidence wu insufficient to sustain convic­
tion for use of a weapon in connection with 
a drug offense; and (3) testimony concern­
ing telephone call received by officers at 
apartment while arrests were being made 
wu not hearsay. 

Affirmed in part, revened in part, and 
remanded. 

Sentelle, Circuit Judge, filed a concur­
ring opinion. 

1. Criminal Law e:-1081(6) 

District court'a ministerial act of dock. 
eting tardy notice of appeal wu not an 
implicit grant by the diatrict court of an 

extension of time to file the notice of ap­

peal. F.R.A.P.Rule 4(b), 28 U.S.C.A. 

2. Criminal Law ¢='1181.5(3) 

Where notice of appeal was untimely, 
court would remand cue to diltrict court 
for detennination of whether defendant 
should be granted 3~ay extenaion of peri­
od for filing notice of appeal. F.R.A.P. 
Rule 4(b), 28 U.S.C.A. 

3. Criminal Law C=o1144.13(3), 1159.2(1, 7) 

OverturninK a jury's determination of 
guilt on the ground of insufficient evidence 
is not a tuk which court will undertake 

lightly; appellate court owes tremendous 

deference to jury verdict, and must conaid­

er the evidence in the light moat favorable 
to the Government and affinn the judg. 
ment if any rational trier of fact could have 
found the eaaential elements of the crime 
beyond a reasonable doubt. 

4. Weapon• C=ol7(4) 

Defendant's conviction for u.aing a 
weapon in connection with drug offense 
was not supported by evidence that defen­
dant was arnated In room in which druga 
were found and in which a revolver wu 
found some 10 to 15 feet away from him, In 

the abaence of evidence that defendant 

owned the gun or knew of ita exiat.ence or 

that he leased or lived at the premises. 18 

U.S.C.A. § 924(c)(l). 

5. Weapon• e:-17(4) 

Defendant's conviction for uae of a 
gun in connection with a drug transaction 
could not be supported on evidence which 

connected defendant to the drugs and 
showed that the distribution of the druga 
wu facilitated by the gun, on theory that 
defendant derived benefit from the gun 
and thus "used" it. 18 U.S.C.A. 
§ 924(c)(l). 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

l'.S. v. I.ONG 
a ... _ .. .l4 •~n to.c.ar. ,,., 1573 

6. Weapon• e:-4 

Although defendant can uae a fin•nrm 
without actively employing it., Gov.nu111•nt, 

at a minimum, must ahow that a pllrlit•ttlllr 
defendant has actually or conalrut·tiwl\' 
poaseaaed a fireann in order to provt• tlu;t 

he has used it in connection with •lru.: 
tranaaction. 18 U.S.C.A. § 924(c)(l). 

7. Con1piraey e:-u 

Defendant involved in conspirucy t'IUI 
be punished as a principal of the offcn!lt• of 

uae of a f~reann in connection with a ''"'!: 
offenae, regardleu of whether he h:uc l"•~t· 
seaaed f~reann, baaed on the rule of \'it·11• 

rioua liability for coconspirators. Ill II.S. 
C.A. f 924(c)(1). 

8. Weapon• e:-4 

Where Government proves that tlt•ft•n­
dant haa aided or abetted another J>Cntun'M 

uae of f~reann in connection with tlruK 
offenae, defendant may be punished :uc 11 

principal regardless of whether the tlt!fen­
dant has himself actually or conatrur.tivc!ly 
po11e .. ed the fireann . 18 U.S.C.A. ft 2. 
924(c)(1). 

9. Criminal Law e:-4}9(%.10) 

Evidence that penon who called IIJIItrt· 
ment while officers were conducting llt!llrch 
and making arreall asked whether a t•artic­
ular penon "still had any atufr• and lllalt.'t.l 
that she wu looking for "a fifty" Willi llflt 
evidence of an ueertlon, 10 that evi•l•mce 
of that telephone eall waa not ht~tu·~tay, 

Fed.Rulea Evld.Rule 801(e), 28 U.SJ:.A. 

10. Criminal Law e:-ust.l(t) 

Officer's testimony regardinl( wlu­

phone call which wu received at apartrntmt 

while officers were &earthing It and mak· 
ing arreata was not unfairly prejudicial on 
theory that it was unreliable becau11t: the 
officer t.eetified from memory and btc:au~~e 
the declarant wu unavailable for c""'"of!X· 
amination. Fed.Rules Evid.Rule 411:1, :!JI 
U.S.C.A. 

11. Criminal Law e:-&ZZ 

Judicial system has atrong and '"l(it­
imat.e int.ereat in efficient and ex~itit,11 !1 

I . Both Mayfield and Lona - charrtc~ "'"" 
poueulna In excaa o( fifty anma or u.._.,,"<: 
base with Intent to dlsuibute, 21 r: .'i.<:. 

Proceedinga and thua 
t•oclefendanll. 

favors joint trial of 

1%. Criminal Law e:-&2%.%(11) 

Interest in efficient and expeditious 
proceedings must never be allowed to 

c•clipse the defendant's right to a fair trial, 

and a joint trial is inappropriate when the 
~·vidence against one defendant i.e far more 
tlamaging than the evidence againat the 
uther. 

1:1. Criminal Law e:-1166(6) 

In view of abundant nidence implicat· 
ing defendant, such u the fact that he wu 
Murrounded by nan:otica and related para. 
)thernalia when he was arrested, he wu 
1111l prejudiced by joint trial on theory that 
t!Vidence againat codefendant wu much 
ICM!ater. 

Appeal from the United States Diatriet 
Court for the Diatrict of Columbia {Crimi­
nal N011. ~444-02 and 88--00444--01). 

Nicholas G. Karambelu with whom Ste­
ven R. Kienh wu on the brief, for appel· 
lt&nt in 89-3096. 

Ronny E. Jones, for appellant in 89-3105. 

Eric M. Acker, Aasl U.S. Atty., with 
whom Jay B. Stephena, U.S. Atty., John R. 
l-'i11her, Helen M. Bollwerk, Elizabeth Trot· 
m11n, and G.affrey Beator, A .. l U.S. At· 
ly11 ,, were on the brief, for appeiiM. 

Hefore SILBERMAN, SENTELLE, and 
THOMAS, Cireuit Judgea. 

Opinion for the court filed by Cireuit 
Judge THOMAS. 

Concurring opinion filed by Cin:uit 
Judge SENTEu.E. 

CLARENCE THOMAS, Circuit Judge: 

Sonia Mayfield and Keith Long appeal 
th.,ir conviction• for poaaeuing in exceu 
••f five grams of cocaine bue with intent to 
•Ji~lribute, 21 U.S.C. If 84l(a), 
~4llb){1)(8)(iii), 1 and ueinr or carryinr a 

\ 84t(b)(I)(A)(III). The jury, however, convict. 
•d t~m o( the lesser included offerue o( poa. 
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firearm during and in relation to a drug 
traCCicking crime, 18 U.S.C. § 924(c)(1). In 
addition, Mayfield appeals her conviction 
for knowingly opening or maintaining a 
place for the purpose of distributing or 
using a controlled substance, 21 U.S.C. 
§ 856(a)(1). Mayfield's appeal is not prop­
erly before this court. Thus, we do not 
consider the merits of her arguments, and 
remand her cue to the district court. 
Long raises three challenges tD his convic­
tions. First, he asserts that there is insuf­
ficient evidence to support his conviction 
for using or carrying a firearm in relation 
to a drug trafficking crime. Second, he 
contends that the trial judge erred in ad­
mitlinl( intD ~vidence the toubtolance of un 
incriminating telephone conversation. Fi­
nally, he asserts that the trial judge abused 
his discretion by declining to sever Long's 
trial from Mayfield's. We are persuaded 
by Long's first argument and reverse his 
firearm& conviction. Finding no merit in 
hla aecond and third contention&, however, 
we affirm his narcotics conviction. 

I. 

The Federal Rules of Appellate Proce­
dure require that parties wishing to appeal 
in criminal cases file a notice "in the dis­
trict court within 10 day11 after the entry of 
the judgment or order appealed from." 
Fed.R.App.P. 4(b). The district court dock­
eted the judgment against Mayfield on 
June 5, 1989; she filed notice of this appeal 
on June 16, 1989, eleven days later. Citing 
rule 4(b), and stressing that it is "mandato­
ry and jurisdictional," United Statu v. 
Robin11on, :161 U.S. 220, 226, 80 S.Ct. 282, 
21!7, 4 L.Etl.:ld :.!5!) (1!)60), the I(OVt!rnmt!nt 
urges us tD dismiss Mayfield's appeal out­
right 

KSSing in UC6S or fove grams With intent IO 

distribute. 

1. There may be cases in which an implicit fond· 
ln1 o( ucusable neglect would be less or a 
fiction than here. When a trial judge takes 
some explicit action with respect to a tardy 
appeal, the judie at a minimum is aware or the 
appeal; under these circumstances, his action 
could arguably be construed as an implicit find ­
ing or ucusable neglect. Su, C.lf., u,.itcd Statu 

Aa Mayfield correctly notea, however 
rule 4(b) doea not absolutely bar eriminai 
appeals in which the required notice ia filed 
more than ten days after entry o( the judg­
ment The rule allows the district court, 
with or without motion and notice, to ex­
tend the period for filing a notice o( appeal 
for an additional thirty days "[u)pon a 
showing of excusable neglect." 

Mayfield concedes that the district court 
did not ezplicit111 grant her a thirty-day 
extension to file her notice of appeal. She 
urges us, however, to hold that the district 
court implicitl11 granted the extension by 
"accepting" her untimely notice of appeal. 
She notes that the Eighth Circuit has, on 
occuion, followed this approach. &e 
United States v. Willianu, 608 F.2d 410, 
410 (8th Cir.l974) (per curiam) ("We con­
strue the district court's acceptance of the 
notice of appeal as a grant of additional 
time to file purauant to Fed.R.App.P. 4(b) 
even though no formal order is entered to 
that effect"); United Statu v. Milt., 430 
F.2d 526, 528 (8th Clr.1970) (same), ctrt. 
denied, 400 U.S. 1023, 91 S.Ct. 689, ~ 
L.Ed.2d 636 (1971). 

(l 1 We decline Mayfield's invitation to 
equate the ministerial act of docketing a 
tardy notice of appeal with an implicit 
grant of an extension of time by the dis­
trict court. Docketing a notice of appeal is 
a clerical task, and does not require the 
approbation o( the trial judge. It thus 
presents no occuion for a party to make a 
showing of excusable neglect, which is a 
prerequisite for obtaining the thirty-day ex­
tension contemplated by rule 4(b). Adopt,. 
ing the fiction that the district court implic­
itly granted the extension of time would 
undoubtedly expedite the final adjudication 
of Mayfield'• cue. Uut tho unambiguoua 
language of the rule forecloses this short­
cut 1 The time limits specified in the rules 

v. CibS<Ht, 568 F.2d Ill, 112 (8th Cir.l978) (per 
curiam) (concludins that trial jud~ implicitly 
Found excusable ne1lect when he granted mo­
tion (or leave to appeal in Forma pauperis dur­
inl thiny-day diocretionary period). Because 
Mayfield has not spcciOed any action taken by 
the district judge in her case that misht consti· 
lute an implicit extension o( time, we need not 
consider the merits of the Cib10t1 approach. 

U.S. Y, LONG 
1575 a ... ,., r.u 1m ID.C.ar. ,,., 

serve vitallntereata of efficiency and final!- by aufficlent evidence, requires aome elabo­
ty In the administration of justice, and are ration of the pertinent facts. On the eve­
not designed merely to en1nare hapless liti- ning of November 16, 1988, pursuant to a 
gants. .A. this court has noted when con- valid search warrant, several officers o( 
sidering a civil appeal time-barred by rule the D.C. Metropolitan Police Department 
~(a): "The Federal Rules of Appellate ~ forced their way into a one-room buement 
cedure impose strict requirements for the apartment where Mayfield lived. They 
timely filing of appe~ls · · · · [WJe decl_ine found Long emerging from behind a cur­
to · · · subvert the plam ":'0 rda and meamng tain that ae rated the back of the room o( the federal rules. Th11 court hu never pa 
had the authority to revamp these rules." from the front.. Tr. I at 23-24, 25, 68; Tr. 
Polvlok Corp. v. Ma1t11ing 793 F.2d 1318, II at 8. The pohce &r1"ellted Long and three 
1322 (D.C.Cir.1986).• ' other individuals, including Mayfield,• and 

[ZJ W th f d th. to began a 1earch for evidence of drug-related e ere ore reman 11 case . . 
the district court for a determination of actinty. 
whether Mayfield should be granted the 
thirty-day extension permitted by rule 4(b). 
Mayfield will thua have an opportunity to 
pret~ent to the district court whatever evi­
dence of excusable neglect she can muster. 
This resolution placee us aquarely in line 
with the majority of appellate courts that 
have considered this iuue. See, e.g., Unit­
ed Stctu 11. Golding, 739 F.2d 183, 184 (5th 
Clr.1984) (per curiam); United Statu 11. 

LuctU, 697 F.2d 243, 245-46 (lOth Cir.l979) 
(per curiam); United Statu 11. Srolarz, s.t7 
F.2d 108, 111-12 (9th Cir.1976), cert. de­
nied, 434 U.S. 851, 98 S.Ct. 162, Sot L.Ed.2d 
119 (1977).• Even the Eighth Circuit has 
cut back significantly on its earlier, permis­
aive attitude toward rule 4(b). See United 
Statu v. Anna, 843 F.2d 1146, 1147 (8th 
Cir.l988) (terming the Circuit's earlier prac­
tice "discretionary" and declining to follow 
it, instead remanrung case to district court 
for decision on excusable neglect). 

II. 
Consideration of Long's ftrat claim, that 

hia ftrearms conviction was not supported 

.J. s,., cf. UNit..! St•tu "· Ho,.._ 548 F.2d 1271, 
1273 (6th Cir. l9n) (per curiam) (1W)here a 
document is filed within the 40-day period 
which represents a clear aucrtioa or an intent 
to appeal, couns of appeals have the power to 
overlook Irregularities where fa.lmca and jus­
tice so require."). Havi"' no Idea or the -.roe 
ol this allqec! •power to overlook" the clear 
lancuage o( rule 4(b), - reject the Hoy. ap­
proach. 

4. The Founh Circuit, in one case. took a novel 
approach to this question. Aher notins the op­
tion ol remandins an untimely appeal to the 
district coun ror a decision on excusable ne-

The search was hardly arduoua; the one­
room apartment brimmed with evldenee. 
In the front part of the apartment, the 
police found rock cocaine, a razor blade, 
and a butane torch lying on a table. They 
found more rock cocaine and a acale on a 
table behind the curtain. The aearch alao 
yielded a large amount of cuh, cocaine in 
powder fonn, aevenal pipn, a number of 
butane torches, packaging materiala, and a 
significant supply o( dextrose, a cutting 
agent. Finally, the police found a function­
al but unloaded .22 caliber revolver be­
tween the cushions of a aofa in the front 
part of the room. Although the barrel of 
the gun was hidden, the handle protruded 
from the cushions. The police found no 
other ftrearma or any ammunition in the 
apartment. 

In addition to his narcotic& conviction, 
Long was convicted of violating 18 U.S.C. 
f 924(e)(1). Thia statute, in pertinent part, 
providea that ''(w)hoever, during and in 
relation to any . . . drug traffiCking crime 

elect, the coun concluded that "bucd on the 
facu present here the discrict coun -ld find 
excusable nqlcct, • and proceeded to consiclcr 
the merits of the case. S. U..itu Sttllu "· 
R,a. 759 F.ld 351, 354 (4th Clr.), ern. d.otiet/. 
474 U.S. 857, 106 S.CL 164, 88 LEd.ld 136 
(1985). Because Mayfield has proffered no ex­
cuse for her delay, the hya approach, nen 
assumin1 that it can be aquared with the W.. 
cuace ol rule 4(b), is not available to us here.. 

5. The other two individuals. indicted with Lons 
and Mayfield, pleaded suilty to poucssjon ol a 
controlled substance, 21 US.C. § 844(a). 



905 FEDERAL REPORTER, 2d SERIES .. . . . , u.su or carriu a fireann, shall, in 
addition to the punishment provided for 
Much crime . .. , be Mcntcnced to impri!\on· 
ment for five years." /d. (emphasis add· 
ed). Long argues that the evidence ad· 
duced at trial was insufficient to support a 
jury finding that he " usc[ d) or carric[d)" a 
firearm within the meaning of section 
924(c)(l). We agree. 

(31 Overturning a jury's determination 
ol frllilt on the irfOUnd of inaullicient evi· 
dence Ia not a tuk that we undertake light· 
ly. Aa an appellate court, we owe tremen· 
dous deference to a jury verdict; we must 
consider the '" · lcnce in the light mo11t fa· 
vorublc to tht! ~overnmcnt, ~a Glnutr ''· 
United States, 315 U.S. 60, 80, 62 S.Ct. 
457, 469, 86 L.Ed. 680 (1942), and affinn 
the judgment if "any rational trier of fact 
could have found the essential elements of 
the crime beyond a reasonable doubt," 
Jacbon v. Virginia, 443 U.S. 307, 319, 99 
S.Ct. 2781, 2789, 61 L.Ed.2d 560 (1979). 
We do not, however, fulfill our duty 
through rote incantation of these principles 
followed by summary affirmance. We 
must ensure that the evidence adduced at 
trial is sufficient to support a verdict as a 
matter of lnw . A jury is entitled to drawn 
vast rsnge of reasonable inferences from 
evidence, but may not base a verdict on 
mere speculation. 

There is no evidence suggesting that Long 
wu headed for the I{Un, or that he even 
knew of ita existence. The gun ltaelf wu 
unregistered, and yielded no fingerprint&. 
Nor did Long own, lease, or live at the 
premises on which the It'll" wu found.' 
There was no evidence, in short, that the 
firearm wu ever either actually or eon­
structively in Long'• po11eselon. Although 
the gun wu partially visible between the 
aofa cuahiona, ita vlaibllity, without more, 
does not establish that any particular pel" 
son either actually or eonstructively poll· 
sessed the !tUn. 

141 HavinK carefully revil!wccl the 
record in thiK CllKC, Wll conclutlu lhul lhu 
government failed to provide any evidence 
to support a reasonable inference that 
Long "used" the revolver.• When arrest· 
ed, Long was ten to fifteen feet away from 
the revolver, and was emerging from be­
hind the curtain that divided the room. 
6. ~re Is no evidence that Lonll ever actually or constructively "carried" the revolver, and hence we are not called upon lo construe that word. Instead, we focus uclusivdy on the Sial· utory term "use," which we bcollcve is properly suscepllble of a broader lnlcrprelal ion than "carry." Cf. United Sttttes v. Fclit..Cordcro, 859 F.2d 250, 25)-54 (ld Cir. l988) (lcsislative histo­ry of section 924(c)( I) does not suggest that 

Hcarry.. ahould be constru~d at havin1 eny m .. nln1 bcoynnd h• llttral ~n .. nlnM. ond .. lt)hcrt-rnrr, a penon cannot be waiJ to '..:arry'" firearm without at least a showing ahat the gun i• wiahin reach during the commission of lhc 
drug offcn~"" ) . 

(5) The government argues that Long 
" used" the gun because he eorr"nitted a 
drug offense facilitated by the gun. The 
logic, in essence, is this: Long wu eonnect,. 
ed to the druga; the distribution of the 
drugs was facilitated by the gun; aince 
Long thus derived benefit from the gun, he 
"used" it We reject the notion that a 
loo~e , transitive relationship of this type is 
sufficient to show that a penon "used" a 
gun. This approach would obliterste any 
remaining limita on the meaning of the 
word "use" in section 924(c)(1). 

(~I The word has been losing ita con· 
ventional, active connotation for some time, 
as courts have held that nan:otics offend· 
tlrw cam "uwu" KUnw wimply by pow•e••inK 
them in the vicinity of drugs. Although a 
defendant can "use" a {ireann without ac· 
tively employing it, the government, at a 
minimum, must show that a particular de­
fendant hu actually or constructively poB· 
sessed a particular ftreann in order to 
7. Mayfield testified al lrlal thai Lona visited her apanment awo 10 three limes per week. Tr. II at 92. Lon1 did not live there, however. Even assuminll thai he visited lhe apanment IO carry 

oul dru1 lransactlona. there was no evidence that he exercised the de1ree of dominion and control over the premises that would suppon an Inference of conlllructlve poueulon over their contents. This coun hu emphulz.ed that con· strucalve poueulon "ohould not be ll1h1ly lm· puled to one found In another"• apanmenl or home." Unit~d Sttttu v. Hollttnd. 445 F.ld 701, 
703 (D.C.Cir.l971). 

U.S. Y. LONG 1577 Ole•- P.U 1572 (D.C.Cir. 19MI 
prove that he hu "uaed" it. • Cf. United Yiction of a defendant in the ab.enee of any St4tu v. Jo.epll, 892 F.2d 118, 126 (D.C. Indicia of posaeaaion would atntch the Clr.l989) (violation of aectlon 924(c)(l) poa· meaning of "uae" beyond the breaking sible "(w)hen a person 'hu a present abili- point We readily acknowledge that the ty to exercise dominion and control over' word "use" is expansive, but the difficulty a f1reann") (emphasis added) (quoting of pinpointing the outer limits of ita mean· United Statu 11. Evam, 888 F.2d 891, 895 ing does not imply that no such limits exilt. (D.C.Cir.1989), em denied, -U.S.-, To affirm Long'a conviction for "uaing'' the 110 S.Ct 1325, 108 L.Ed.2d 600 (1990)); revoiYer In the aofa would be to coneede United Statu 11. HenF71, 878 F.2d 93'7, 944 that the word "uae" hu no dileemible (6th Cir.1989) (violation of aection 924(c)(l) bounda.rla. That proepeet 1a partJeularly poealble "If It reuonably appean that the troubling where u here we an eonatna­ftrUrma found on the prem~ C?ntrolled ing a criminal :tatute. ' or owned by a defendant and an ltu octual . or comtructiw poaeuion are to be used The government hu ctted numeroua to protect the druga or otherwile facilitate cues in whieh thil court and ita aiater a drug transaction") (emphuia added); cin:uita have upheld the firearma convie­United Statu 11. Meggett, 875 F.2d 24, 29 tiona of defendant& found to have "uaed" (2d Cir.) ("Poueuion of a gun, even if it ia guna in a vaat an-ay of circurnat.ances. concealed, constitutea 'use' if auch pouea· These caaea are inappoeite. Our problem aion ia an integral part of the predicate here ia not with the notion that there are offense and facilitates the commiaaion of many waya in which a defendant can "uae" that offenae.'1 (emphuia added), cerl. de- a f1reann in relation to a drug trafficking nied, - U.S. -, 110 S.Ct. 166, 107 crime, but rather with the notion that ill L.Ed.2d 123 (1989); United Statu 11. Ma· order to prove such "uae," the government tra, 841 F.2d 837, 840-41 (8th Clr.1988) need not ahow any nexus at all between a ("[N)one of the guns wu in the actual particular drug offender and the ftrearm poueuion of the defendant, but all were that he allegedly "used." Aa noted above, under ltu controL") (emphasia added); the record in this cue ia devoid of any United Sto.t.el v. St~rt, . 779 F.2d s:u'· evidence linking Long to the revolver found 540 (9th Cu:. 198,~). (VIOlation of .sec~on in the llOfa, other than hia presence in the ~24(c)(1) po11111b~e 'fa)f the firearm u wath· apartment and involvement with the nar-1n the ~unon or con.trol o~ a pers;n cotica. In all the casu cited by the govern· who eomm1ta an underlytng c:nme aa e- menl, aome nexua waa eatabliahed throu1h rlnod by the~ atatute") (empha•i• 11t.lt.lutl); • · · · h · f 1 U · d S LaG ~ · 774 F 2d 317 an expllctt or 1mphc1t 1 ow1ng o actua or n1U t4tel II. UaTUIO, • , , • 321 (8th Cir.l985) ("Section 924(c)(1) reach· conatnactive posaeaaJon. 

" the poueuion of a f1reann which in any In United Statu 11. Anderton, 881 F.2d manner facilitatea the execution of a felo- 1128 (D.C.Cir.l989), for example, we upheld ny.'') (emphuia added). Upholding the con- the f1rearma conviction of appellant Green· 
L This analysis assumes a situation In which the ,ovemmenl prosecutes a defendant for vlolat· Ina the statute u a principal. A defendant who has not actually or conolructlvely poueued a firearm, of courw, ml1ht nevenheleu be pun· 

Ishee! u a principal If the ,ovemment can prove thai he hao conspired In or aided or abetted a aectlon 924(cX I) offense. 
Thus. a defendant Involved In a conspiracy, rqardleu of whether he has poueoaed a n~ arm, can be punlohed u a principal baaed on the rule or vlcarlouo liability for roconoplrators. SH Unit•d Sttttu ... R01ado, 866 F.ld 967, 968 n. I, 970 (7th Clr.) (defendant liable under aectlon 924(c)(l) where coconspirator used firearm dur· ln1 dru1 traffickin1 offense), art. dmiul. -

U.S.-. 110 S.Ct. 117, 107 LEd.ld 79 (1989): 
uc •IMJ l'lnhrt- v. United Slata. 321 US. 640, 646-48, 66 S.Ct. IIIlO, IIU-85, 90 LEd. 1489 (1946) (coconspirator liable for all f~ble 
aubttantlvc: offenses committed In funherance 
of the conspiracy). 

Similarly, where the pernment proves that 
a defendant has aided or abetted another per· aon's •use• of a firearm, the defendant nsay be punished u a principal rqardleu of whether ahe defendant himself hu actually or conJiruc· lively poowued the firearm. II U.S.C. t 2. In this cue, the ..,vernment has not pn>vecl • conspiracy or aidina or abettlna. Lon1"1 pocen· tlai liability for usin1 the pn Is baaed entirely on his own actionL 
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a room adjoinin11: a second room where 
guna were found . Our holding, however, 
was premised on our conclusion that "there 
was 11ubstantial evidence connecting Green· 
wood to the bedroom in which the guna 
were found ." /d. at 1141. or paramount 
importance, the government had introduced 
evidence that Greenwood lived in the apart­
ment; this evidence justified an inference 
that Greenwood eon•truetlvely poseeued 
the apartment's contents. In addition, 
there waK l\!Ktimnny tho.t Gre•!nwood hall 
the key" to lht• purliculur hc•lrumn in which 
the guns were found, and that the police 
found Greenwood's wallet and photographs 
in that bedroom. Su id. at 1141. 
And~ntorl, thu11, ~t.nnd~ for the unexccp· 
tiona) proposition that a jury can reason­
ably infer that a person who exercises do­
minion and control over given premises 
constructively possesses contraband found 
on those premises. See ouo United Statu 
v. Alvarado, 882 F.2d 645, 654 (2d Cir.l989) 
(affirming section 924(c)(l) conviction 
where ~~:un11 were found in defendant's resi· 
dence), cerl. d~nied, - U.S. --, 110 
S.CL 1114, 107 L.Ed.2d 1021 (1990); Unit· 
ed Statu v. Robiruon, 857 F.2d 1006, 1010 
(5th Cir.1988) (same); United States v. Ma· 
tra, 841 F.2d 837, 84(}..41 (llth Cir.1988) 
(same). 

Similarly, we have held that evidence re­
gardin~t a put connection between a defen· 
dant and a firearm eRtablishes a Rufficient 
nexus to support a conviction under section 
!124(()(1). In U11itcd Stale~ v. t'van~. 1!81! 
F.2d 891 (D.C.Cir.1989), art. denied, -
U.S. -, 110 S.Cl 1325, 108 L.Ed.2d 500 
(1990), we upheld the firearms conviction of 
a drug trafficker arrested across town 
from the apartment where the relevant 
guns were found .' In that case, however, 
the government introduced testimony that 
the defendant had brou~rht the ~~:una and 
drugs to Washington from New York and 

9. Ahhou1h EVGM consnued the "carry" compo­
n<nt or the · u..,( I or corr(y)" requlrcm<nt . Ill 
analy•h appllea equally to the term "usc.· 

10. We do not mean to lmply that pos~uion of a 
hrearm by a dru1 traHicker I• invariably l04(i­
ci011 for a conviction under section 924(c)(l ). 
The atatutc requires that the defendant (I) usc 

had kept them overnight in an aparbnent, 
"within reach and available to protect him 
during his ongoing crime of pclhea&ion 
with intent to distribute cocaine." ld. at 
895 (emphasis added). Thia evidence aJ. 
lowed the jury to infer constructive PGUet· 
sion: "An object ia 'accessible' or 'within 
reach,' as commonly understood, if a party 
is not just near it. but has a present ability 
to exerciee dominion and control over it ... . 
[T)here wu 1uftielent evidence from which 
the jury could conclude that [the appellant] 
hud Romethinl( approachin~t actual poue~­
Kion o( tho I(UR llurinl( the comml11ion of 
the predicate drug ofCense." /d. at 895. 

Other courts have upheld section 
924(c)(l) convictions where the nexus waa 
established in a variety of ways. See, e.g., 
United Statu v. Munoz-Fa~la, 896 F.2d 
908, 911 (5th Cir.l990) (firearm, registered 
in another person's name, wu on floor­
board of defendant's car, within view and 
reach of defendant); l., nited Statu 11. 

Grant, &t6 F.2d 1309, 1311-12 (2d Cir.1976) 
(firearms were found in rooms of social 
club; defendant lived there, managed the 
club, and had keys to the rooms), cert. 
denied. 429 U.S. 1103, 97 S.CL 1130, 51 
L.Ed.2d 554 (1m). A common theme 
unites these cues and distinguishes them 
from the present one. In each cue, the 
defendant's actual or constructive posses· 
sion of a firearm was indicated by one or 
more of several factors: close physical 
proximity to the firearm, possessory inter· 
eat in the firearm, or dominion and control 
onr the premises on which the firearm 
was located. 

Le1t thia opinion fo•tar confuaion in an 
already unsettled area, we emphasize its 
narrowness: we reverse Long's conviction 
because the government failed to adduce 
any evidence suggesting that Long actual· 
ly or constructively poasessed the revolv· 
er." We simply cannot accept the proposi-

the Orcarm (2) durin1 and In rcl•tlon to • dru1 
tr•frlcklnl crime. " penon un pount • sun 
without ~lther "ualn1" It or ualn1 It "durln1 and 
In rel•tlon to" a 1lnn crime. SM. •·I ·• u,.;,,J 
Stoia "· Fclit...Conlero. 859 F.2d 250, 254 (2d 
Clr.1988) (Oreann round In dresser drawer Wll 
not accessibl~ to dru1 lrafficltcrs •nd thua wll 
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tion that an individual can be convicted for come around to pick up the "fifty." Apin, 
"using" a gun that he neither actually nor the off~cer answered yes. Tr. I at 80-81. 
constructively possessed. Evidence of pos­
session, or evidence from which possession 
can reasonably be inferred, is a prerequi­
site to a conviction for "use" under section 
924(c)(l). 

We decline to decide the cue so narrow­
ly, however, u to reveal no principle appli­
cable beyond these facta. The concurrence 
arcu•• that we 1hould hold only that "(o]n 
the present facta, the govemment did not 
offer evidence of poa11eaaion or any other 
~vidence that Lon!( had IUI1d tho Ciroum." 
Cone. op. at 1682 (emphasis modified). 
This analysis, however, bep the central 
question in the cue: wu there sufficient 
evidence to ahow that Long "u1ed" the 
gun! The government obviously thought 
there was. It argued strenuously in this 
appeal that Long's connection to the drup 
and hia presence in the room with the gun 
amounted to "use" of the gun. Deciding 
whether there was sufficient evidence to 
support Long's conviction for "using" a 
JtUn necessarily entail• aome decision about 
what it means to "uee" a gun. Despite the 
conc\U'l"ence's qualms about setting a mini­
mum threshold for fmding "use" within the 
meaning of section 924(c)(l), this cue 
forces ua to set such a threshold, either 
explicitly (u we have done) or implicitly. 

III. 
Having reversed Keith Long's conviction 

on the firearms charge, we now consider 
his two remaining challengee, which per· 
tain to the narcotics charge. 

[t] During the search of Mayfield's 
apartment. the telephone rang, and a pollee 
officer answered it. An unidentified fe­
male voice asked to apeak with "Keith." 
The officer replied that Keith was busy. 
The caller then uked if Keith "still had 
any stuff." The officer uked the caller 
what ahe meant, and the caller responded 
"a fifty." 11 The officer aaid "yeah." The 
caller then uked whether "Mike" could 

not uKd durin1 or In relation to dru1 trafOclt· 
Inc offense). 

II. A "Ofty" refers to • b8c of crack worth fifty 
dollars. S... Tr. I at 90; Tr. II at 50, 56. 

Before trial, Long'a counsel moved in 
limine to exclude evidence or this telephone 
convenation u inadmiesible hearsay. The 
trial judge denied the motion. See Tran· 
acript of Suppreulon Hearing (Tr. Supp. 
Hrg.) at 11. At trial, the police officer who 
had taken the call testified about the con­
veraation. Tr. I at 80-81. In thia appeal, 
Lonr Nnewa hla hnruy ehallenre to the 
introduction of the ofr~cer'a testimony. 

AllhouJCh l..onl( conct!du• that the caller 
did nol expresaly usert that he wu In­
volved in drug distribution, he argues that 
her questiona contain implicit uaertion1 
about hia involvement. Long contenda that 
it ia irrelevant that these alleged assertions 
were couched in question form, since the 
questions plainly revealed uaumptions that 
are the functional equivalent of direct as­
sertions. Long maintains that the caller, 
through her questions, in effect auerted 
that "Keith hu crack and aella it out of 
Mayf~eld'a apartment." He argues that 
the government introduced thia taatimony 
to prove the truth of precisely these utel'­
tions, and that the testimony, thus, should 
have been excluded as hearsay. 

Hearaay ia an out~f-court statement of· 
fered to prove the truth of the matter 
asserted in the atatement. Fed.R.Evid. 
801(c). A.. a threahold matter, then, Long 
must show that the evidence he seeka to 
exclude u hearaay ia a "atatement." which 
the rule definee u "an oral or written 
uaertion." Fed.R.Evid. 801(a)(1). Al­
though the rule does not define "auel'­
tlon," the aecompanyinr advlaory commit. 
tee note stresses that "nothing is an utel'­
tion unlesa inU7tded to be one." Fed.R. 
Evid. 801 advisory committee note (empha· 
sis added). 

The caller's words, thua, cannot be char­
acterized u an "assertion," even an implied 
one, unleaa the caller intended to make 
such an auertion. 11 While Long'• criticiam 

IZ. 11>e advl_,- committee not~'• dlacuaolon ol 
the Intent requirement focuses on altuatloru In 
which •n Implied auenlon •rises from conduct, 
u opposed to words. 11>e note •ppcan to u-
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of a rigid dichotomy between express and 
implied usertions is not without merit, it 
miaee11 the point that the crucial distinction 
under rule 801 is between intentional and 
unintentional mesKages, rel(ardlcsa of 
whether they are express or implied. It is 
diCCicult to imagine any question, or for 
that matter any act, that does not in some 
way convey an implicit message. One of 
the principal goals of the hearuy rule is to 
exclude declarations when their veracity 
cannot be ll!sted through cross~xamina­
tion. When a declarant does not intend to 
communicate anything, however, his sincer­
ity is not in question and the need for 
cross~xamination is sharply diminished. 
Thus, an unintentional messa~~re is pre­
sumptively more reliable. See United 
State!! v. Groce, 682 F.2d 1359, 1364 (11th 
Cir.1982); 4 J . Weinstein & M. Berger, 
Weirutein '1 Evidenre n 801(a)(01) (1988). 
Evidence of unintended implicit assertions 
is "(a)dmittedly .. . untested with respect 
to the perception, memory, and narration 
(or their equivalents) of the actor," but 
"these dangen are minimal in the absence 
of an intent to assert and do not justify the 
loss of the evidence on heanay grounds." 
Fed.R.Evid. 801 advinory committee note. 

[10) With our inquiry focused on the 
intent of the caller, we have little trouble 
disposing of Long's theory about implied 
assertions. Long has not provided any evi-

wm~. In circular tcrma, that any communlca· 
tion made in words is an aucrtion: .. h can 
scarc~ly be doubt~ that an :U5':rtion made in 
words Is Intend~ by tM declarant to be an 
assertion. H~ncc verbal assertions readily fall 
Into the cat~ry of 'statem~nt.' • F~.R.Evld . 
SOl advisory commltt« not~ . The note also 
ac:knowled1es tM poutbllhy of "nonaSKrtlv~ 
verbal conduct,• however. and suuc•t• that In­
tent d~termlnea whether such "verbal conduct"" 
il hearsay. w~ ~ penuad~ that th~ not~·· 
tnt~nt analysis applies with equal force to meso 
sace• tmpli~ from words and to m~ssacn im­
pll~ from conduct. 

ll. LonK furth<r ari(U~S that. even If t~5tlmony 
about th~ telephone call Is not hearsay, It should 
have b«n cxclud~ as unf alrly prejudicial. 
Rule 403. in pertinent part. provides that "evi­
dent~ may be cxclud~ if its probativ~ value is 
aubstanUally uutw~itchC'd hy the dan.cer of urt• 
f•ir prejudice." 1-'~ . lt . l'.vld . •oJ (cmphasia add· 
~). 

lons argues that the officer's t~stimony re· 
sarding the phone call was unrdiabl~ becauK 

dence to suggest that the caller, through 
her questiona, intended to auert that bt 
was involved in drug dealing. The caller 
may indeed have conveyed messages about 
Lonl{ through her questions, but any auch 
messages were merely incidental and not 
intentional. See United Statu v. Zmni, 
492 F.Supp. 464, 469 (E.D.Ky.1980) (phone 
calla from betton, answered by police dur­
ing raid of illegal gambling establishment, 
were not aaaertion1 and therefore were 
outside scope of heanay rule). Long thua 
fails to satisfy the intent component of ru,~ 
801, which "place{s] the burden upon the 
party claiming that the intention existed." 
Fed.R.Evid. 801 advisory committee noll!; 
accord United Statu v. Hnuel, 699 F.2d 
18, 31 (lat Cir.), cert. denied, 461 U.S. 958, 
103 S.Ct. 2431, 77 L.Ed.2d 1317 (1983). Be­
cause the caller's questions were nonaaaer­
tive, they fall outside the scope of the 
heanay rule, and the trial judge did not err 
in admitting the testimony concerning the 

questions. u 

IV. 

Long and Mayfield were tried jointly. 
Asserting that the evidence againet May­
field wu far more damning than that 
again1t him, Long argues that the district 
court abused its discretion in denying his 
motion to aever his trial from hen.•• We 
find no merit in this claim. 

ahe teatlfted from m~mory, and b«auae the 
declarant wu unavallabl~ for croswumlna· 
lion. But this Ia Invariably true WMnever a 
wltnns tntlfln about words spoken oullide tM 
courtroom: Lona hu not explained wby the 
p~judlce lnMrent In thla tntlmony Ia 1111/•lr. 
In no way haa Lon1 shown tM ·.,.w abule" of 
dlac~tlon that Ia required before - will dlaturb 
the delicate belanCIJ atruc:k by the trial coun 
und~r rule 403. Sow Urtlt-.1 Sl•ta "· ,.yoN. 805 
F.ld 1062. 1066 (D.C.Cir.l986). 

14. Tile 10vemment contends that Lone did noc 
prnent this arl'lment to the dlatrict court. and 
that consequently M has walv~ It on appeal. 
The record, h~ver, shows otMrwlae. In ad­
vance of trial, Lone filed a motion to ener his 
trial from that ot his (tMn three) c:odefendanU.. 
on the around that tM evl~nce aplnsl him was 
much -•Iter than tM evtd~nce aplnll tMm. 
The tovernment oppoaed thla motion. and both 
stdn filed briefs. When one ot tM c:oclefend· 
anti pleaded IUilty, Lonls attorney conceded 
that tM enerance motion had become moo4 
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[11, IZ) The judicial "YIItem hu a no dearth of evidence against Mayfield. 
atrong and legitimate int.t-1'\'llt in efficient She lived in the apartment where the drug~ 
and expeditioua proceedin~n~. nnd hence the were found, which at a minimum auggesta 
syatem favora the joint trinl uf codefend- some connection to the drugs and the fi~ 
ants. See United Statt'lf 1'. .ltnnner, 887 arm discovered there. There wu, how­

F.2d 317, 324 (D.C.Cir. l!lll!ll. ,·,~rt. denied, ever, abundant evidence implicating Long 
- U.S. --, 110 S.CL N7!1, 107 L.Ed.2d u well: when arrested, he wu aurrounded 
962 (1990); Uniud Stat,.,. 1'. Hine1, 455 by narcotics and related paraphernalia. 
F.2d 1317, 1334 (D.C.Cir.l!17l), cert de- This caae inYolves nowhere near the "g1'08a 
nied, 406 U.S. 976, 92 S.Cl 2427, 82 disparity" o( evidence required before we 
L.Ed.2d 676 (1972). Of cou,.c, thia interest will hold that a district court hu abuaed ita 
muat never be allowed to t'CiiPM a defen- dlaeredon In denying a motion to ~ner. 
dant's right to a fair trial. 1\ joint trial is Haldeman, 559 F.2d at 72. 
inappropriate "when the t•vi<ll!nce against • • • • 
one defendant is 'far more tlnrnnging' than 
the evidence against the 1noving party." 
Uniud Statu v. Bn~.ner, li!i7 F.2d 1278, 
1290 (D.C.Cir.1981) (quotin~t United Statu 
v. Mardian, 646 F.2d 97:t, !m (D.C.Cir. 
1976) (en bane)); 1ee auo l!,itcd Statu v. 
Slade, 627 F.2d 293, 309-10 (I).C.Cir.), em. 
dmied, 449 U.S. 1034, 101 S.CL 608, 66 
L.Ed.2d 495 (1980). In such Hiluations, the 
jury may not be able to c:nrnt•artmentalize 

the evidence introduced aKainHlt!ach defen­
dant, and the spillover may jt:c•t•ardize one 
defendant'• right to a fair tri~tl . See Unit­
ed Statu v. Sampol, 6.11; ~·.2d 621, 647 
(D.C.Cir.1980) (per curiam); M11rdian, 546 
F.2d at 979. 

(13] Striking the balanet: between the 
syall!m'a inll!rest in joint trial" and a defen­
dant'• right to a fair proc-linl( is peculiar­
ly within the province or thll trial court., 
and we will not reverse thtJ balance that 
court strikes absent a clear al,uKe of diacr&­
t.ion. Uniud Statu v. H~trrtllnde:, 780 
F.2d 113, 119 (D.C.Cir.198fiJ; f!Piiud Statu 
v. Holdnnan, 559 F.2d :n, 72 (D.C.Cir. 
1976) (en bane) (per curiam,, cerL dmied, 
481 u.s. 938, 97 S.Cl 2641, r.:s L.Ed.2d 250 
(1977). In thla cue, to til! Kure, there wu 

with respect to that codefendant, l>ut not~ thai 
he "would just like to prner-,t lthe motion) In 
the event that disparity 1\\Un P'CKnt them­
aelvn at trial with rnpec.1 tt, the rem1lnln1 
defendants. • Tr. Supp. Hrc. " ~- Lon1 thus 
complied with Fed.R.Crlm.P. 121'~.,..5/, which re­
quires that severance motit.n\ ~..e r~ised before 
trial 

At the cloae or all the evidmt;. at trial. Lon1'• 
attorney ~newed his call l•.t • tr.tCrance. lr'JU­
lq that the disparity bet-...,.,.. the evicknce 
aplnst Lon1 and the evidu·;. ·~~•nu ~ayfield lOS,._ 

For the foregoing reuons, we remand 
Sonia Mayfield's cue to the district court 
to detennine whether her tardineu in filin~t 
a notice of appeal resulted from excuaable 
neglect and, if ao, whether to accept her 
notice of appeal, which wu filed within the 
thirty-day diac:retionary period. We re­
verse Keith Long's conviction for uaing or 
carrying a firearm during and in relation to 
a drug traff~c:king crime, 18 U.S.C. 
§ 924(c)(1), but affirm his conviction for 
possessing in excess of five grarna of eo­
caine base with intent to distribute, 21 
U.S.C. §§ 841(a), 841(b)(1)(B)(iii). 

It il •o ordertd. 

SENTELLE, Circuit Judge, concurring: 

While I am in total agreement with the 
concluaion ot the Court and in substantial 
&Jtreement with the reaaoninc of Judre 
Thomu' careful opinion, I write eeparately, 
if briefly, for a die tinct, finite purpose. I 
rmd the opinion entirely correct u to the 
faeta of thia ease and the law applied there­
to. But, by atatJng that In the ceneral cue 
charrfnc "uN" of a flraarm In violatlon of 
'ntle 18 u.s.c. ' 924(c)(l), "the covem­
ment, at a minimum, muat 1how that a 

-. overwhelmlnc. S. Tr.llat 114-15 (1H)ad 
there been a aeparate trial, none ol thlt mclence 
with respect to Mr. Lon1 on trial would have 
come In aplnst him. . . . It's a aplllowr; the 
Pftiudlce Is overwhelmln,; coupled with the 
fact that thlt would not have come In had 1'-'e 
been a &eparate trial.;. The coun denied 
Lon1'• -ranee motion. 14. al 116. It Ia dllln· 
Fnuoua. 11 best. for the 10\'U'ftment now to 
contend that '--1 "did not ar,ue this pound to 
the Di11rlct Court." Brief for Appellee at 26. 
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particular defendant hu actually or con­

al.nlctlvely poeaened a particular fh·nnn 

in order to prove that he hu 'used' it." 

Maj. op. at 8, the Court hu gone beyond 

the holding necessary to detennine this 

ease. On the present facta, the govern­

ment did not offer evidence of poeseaaion 

or ony other evidence that Long had used 

the firearm, as the Court's opinion well 

establishes. That, however, is all that is 

necessary to decide the controversy before 

us. There may be other cues in which 

evidence aufficient to support a jury verdict 

of "use" would appear without fitting the 

technical rubric of poeseaaion. The majori­

ty'• opinion at footnote 8 points out the 

acting in concert poeaibilitiea, and there 

may be other way• In which a defendant 

engaged in a drug transaction can "use" a 

fireann possessed by some other person to 

protect the defendant's own drug enter­

prise. What the quantum of evidence nec­

essary for such other concept of uae might 

be, I would leave for the cue that presents 

the question. 
ACCORD AND 

c-2(2). Mattera c:onr. 
c:elpt. 

CA.IO (Ok.l.) 1990. I 
contractor's .,.,.ee:mtnt 
accord and satislacllut 
claims aaoinst owner 1 .. 
lote supply delivcrir• ' ' 
by evidence th8t p8rlh 

order to disc:h8rce ""' 
spower Conauuclon. ,, 
Corp. v, Grond IUvrr I 

14ll. 

ACCOU 

c-s. -- Perfonnanc· 
and llabllllln 

CA.D.C. 1990. No • 
between allececl ddicu 
auditor's onn~l aod ih 
nancial problems: ahh· 
auditor fallc:d to SP<'• ol 
failure to pus on w11l 
statc:d value o( crnain . 
ina c:onc:em" quoliriuto 
corporation was in wr' 
ond corporation's dir<o 1 

th8t c:ondition.-Orablo 
Co., 905 F .2d 453 . 

..,_ Dutla aacl uabl 
CA..IO (Utah) 1990. I 

live nqllaence defen.., 
tor's malprac:llce acti"" 
nna In •bxnce o( nido·o 
c:onduct contributed lu 
form his work Of' to luo 
Information; allqatim 
have diiCO¥Cftd prrun 
business and would h 
many o( their losses 
proper attention and th; 
ac:tions with businns 1 

manner did no4 ntobh· 
defenJC~Fullrner v. w. 
ll94. 

Under Utah law, 1ud11 
the nqliarnt preporalu 
clal atatementa to third -1 
corpo ... tion, inumuch 
those who could reason. 
audited llalcmentL-1.1 

.. 10. Actlona. 
CA..IO (Uiah) 1990. I 

sufficient evicfenc:e t h. 
with buslneu In relatio 
-re loan, rather than 
-L th8t tnvaton rd 
llftPired by oudltor In 1 

iancf that such rrllonct 
awantlna damoan to ir 
tran~ac:tiona for ouditor' 
finandal llatcmcnts.-1 
Beck, 905 F.ld ll94. 
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~uvwa~ r~a~sea Lor uemeanor, Scholarship on Bench By RICHARD CARELLI, Associated Press Writer WASHINGTON (AP) _ Lawyers who appeared before Clarence Thomas in his brief federal appeals-court tenure praised on Tuesday his judicial demeanor, "good, probing questions" from the bench and his scholarship. 
"He looks, sounds and acts like a judge," said Washington lawyer Richard J. Leighton of the man President Bush wants on the Supreme Court to replace the retiring Thurgood Marshall. None of the lawyers contacted used words such as "brilliant" or "erudite" often-cited adjectives when Supreme Court nominees are discussed _:-but all said he was, in their cases, well-prepared, a good listener or fair. 

Leighton was involved in one of the 18 cases in which Thomas wrote an opinion during his 15 months on the u.s. Circuit court of Appeals here. Leighton, who represented Alpo Petfoods in a false-advertising dispute with competitor Ralston Purina, remembers being impressed with Thomas when the case was argued in April 1990. "He asked good, probing questions, and from his follow-ups I could telL the questions weren't just coming from some law clerk's memo," Leighton said. "He really ran me through my tricks." The ruling went against Alpo on a key point, and against Ralston Purina on another. 
"Judge Thomas' decision in the case has been cited often, and is being discussed in all the seminars on the Lanham Act (a federal law on false advertising)," Leighton said. "It's an extraordinarily clear opinion that's written in a scholarly fashion. This was a weighty decision, no piece of fluff." Michael Olshansky, a Washington criminal defense lawyer, remembers being favorably impressed with Thomas when Olshansky represented a client whose drug conviction was upheld by a Thomas-authored decision. 

A three-judge panel ruled that forcing three defendants to stand trial together did not violate their rights, and that all three correctly were convicted of possessing a weapon found on one of them. 
"My impression during arguments was that the judge was thoroughly prepared," Olshansky said. "The decision itself was consistent with the general trend in this circuit." George Davies, a Birmingham, Ala., lawyer who represented the United Mine Workers union before Thomas and two other judges in a mine-safety dispute earlier this year, has one standout memory of oral arguments in the case _ "He did.n' t like our position very much." 

Davies said Thomas' questions focused on the "highly technical points" of the relevant federal law. 
"It was evident he had read the briefs and been through the record. Although I was disappointed with the decision," said Davies, "I do think he did look hard at the case. He did his homework." 

When Washington lawyer James Davenport heard of Thomas' selection for the Supreme Court, he had trouble remembering that Thomas was on a three-judge panel that upheld a client's criminal conviction last August. 
"To the best of my _ recollection, he didn't ask a single question during arguments...." 

But Thomas wrote the decision in the case. Davenport's assessment: "I obviously was not pleased by the result, but it was a reasoned opinion." 
AP-DS-07-02-91 1714EDT 





How EEOC Thrived 
During Thomas's 
Tenure as Chairman 

The nomination of Clarence Thomas to 
the Supreme Court has evoked a great deal 
of productive and enlightened discussion. 
Unfortwwely, it has also resulted in the 
repetition, however innocent, of un­
founded criticisms of his record as chair­
man of the Equal Employment Oppatunity Commission. · 

Clarence Thomas vigorously and effec­
tively enforced the laws against employ­
ment discrimination. I marvel at the will­
ingness with which generally intelligent 
and skeptical individuals have accepted 
bare assertions to the contrary. The record 
establishes that the EEOC came of age 
under the leadership of Judge Thomas. As 
his chief of staff, I witnessed it 

Why would the Republican chainnan of 
the EEOC ask me, a Democrat and a career 
federal employee, to be his chief of staff? 
And why would a "politically'correct" ciVil 
servant accept the position? Because we 
shared a commitment to equal employment 
opporumity and the full protection and 
vindication of the rights of women, minori­
ties, older Americans, and workers with 
disabilities. 

We were dedicated to the goal of making 
the EEOC a credible and aggressive law enforcement agency. Thomas concentrated on my law enforcement experience, ig­
nored QlY party afflliation, and did not 

Roll Call - August 1, 1991 

-· 

Why would the 
Republican chairman 
of the EEOC ask me, a 
Democrat and a career 
federal employee, to 
be his chief of staff? 

question me as to my philosophical views; 
my strict and single mandate from him was 
to help make the EEOC effective. 

During his tenure as chairman, the EEOC 
. went to court on bebalf of workers 60 
· percent more often than in previous years 
and collected more dwr$1-billion on be­
half of American w<Xkers, more lhan dur­-- ing any other compli'a6)e period. -

for the fli'St time, policies were adopted 
requiring thorough iDvestigaQ«>n of .all 
charges of discrim.iniUian mel full Iedress 
for its victims. ,Workm Wllawfally de­
prived of a livelihood were to receive a job 
and full backpay .'Those wbo discriminated had to like such additioaal · affirmalive 
steps as dischargin& offending sUpervisas ana posting~ to employees to jlSSUJ'e . ·them· that their righcs would not again be 
violated. 

· · In the past. f~eld oftices1nade unreview-
able determinations to litigat.e only a few of 
the many cases found 10-hev~_meriL Under 
Thomas, all meritaiooscasesweresubmit­
ted to the Commission for litigation. 

Some have misUlkenly assumed that the 
increased effats on behalf of individual 
workers constituted a shift away from 
concern about the existence ofbrald-based 
discrimination stemming from employ­
ment panems and practices. 

To the contrary. In 1981 the EEOC had 
only one troad systemic pattern and prac­
tice case in litigation; in 1988 the Commis­
sion had 16 such cases in active litigation. 

Pamela Talkin Is a member of the Nderal Labar Relations Authority. 



Moreover, the EEOC, on its own initiative, 
actively prosecuted as broad, pattern and 
practice actions hundreds of cases that had 
been filed as individual claims. 

In accordance with precedent, Thomas 
voled to aJJIXOve settlements involving the 
use of goals and timetables, despite his now 
well-publicized personal views on the effi­
cacy of such measures. 

Reasonable people can and do differ with 
his views on this mauer. However, the 
potential use of goals and timetables was 
involved in less than one-half of one per­
cent of the more than 60,000 cases filed 
annually. A difference of opinion over the 

. utility of thisune form of. affumativt aCtion 
cannot serve as a legitimate ba.Sis for cava­
lier assertions that J'homas did not enforce 
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Guest Observer 
the laws ensuring equal opponunity and 
prohibiting discrimination. 

Judge Thorrias was,.commiued to identi~ · 
fying and eliminating all arbitrary ob­
stacles to equal opportwlity. Employers 
were required to reauit actively mioorities 
and women and to sewide millions for the 

" training of minority and woman employees 
and the establishment of ~holarship funds 
for minority students. · 

Federal agencies were required to submit 
. affi.C11lative action plans identifying barri­
-ers to the fllU employment of all employees 
and detailing the steps to be taken to re-
move those obstacles. -

Whep · he ·became · chairman in 1982-t 
Thomas found ·an EEOC in disarray. Clar­
ence Thomas not only built the infEaStruc-

-· 

By Pamela Talkin 
ture, but he also succeeded in transforming 
the EEOC into a respected and highly pro­
fessional agency. 

No one was mor~ayed than Clar­
ence 1bomas when the evolving EEOC did 
not, on occasion..J~ Ull to its own en­
hanced expectations. As he often staled, we 
built our wagon while we were riding in it 
and, with 50 offices and 3,000 employees, 
mistakes occurred. Tho~ took full re­
sponsibility f<X' any shortcomings and re­
doubled his efforts to make the EEOC a 
formidable opponent of those who would 
violate the laws prohibiting discriminatioo. 

Today's EEOC is a fllling and lasting 
tribute to Clarence ThomaS's vision and his 
unwav_ering commilment to upholding the 
laws protecting American workers. 
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Initiatives of Judge Clarence Thomas at the u.s. Equal Employment Opportunity Commission 
(Tenure: May 1982 to March 1990) 

"Overall, it seems clear that he left the [EEOC) in better condition than he found it." (U.S. News and World Report, July 15' 1991) . 

ENFORCEMENT 

Charge Processing 

Before Thomas 

In April 1981, the General Accounting Office found, "The rapid charge process has over-emphasized obtaining settlement agreements with the result that EEOC has obtained negotiated settlements for some charges on which GAO believes there was no reasonable cause to believe that the charges were true. The settlement agreements for these charges have little substance . . and they distort the results of the rapid charge process by inflating the number of settlements." 

The GAO report found that these negotiated settlements "undermine EEOC's credibility because . . . charging parties and employers said they were pressured into settlements they disagreed with (and] charging parties were led to believe that, since the charges were resolved with settlement agreements, their charges had merit but EEOC handled them ineffectively." (GAO, Further Improvements Needed in EEOC Enforcement Activities, (April 9, 1981). 

Thomas Initiative 

Under Judge Thomas' leadership in 1983, the Commission unanimously adopted a resolution to shift its presumption in favor of rapid charge processing to one of case-by-case decisions on appropriate methods for resolving administrative charges, so that adequate evidence could be obtained to ensure strong cases for conciliation and litigation. This resulted in more full investigations and ultimately, in more cases being considered by the Commission for litigation. (EEOC). 

The Thomas Commission adopted a remedies policy which calls for a full remedy to be sought in every case where discrimination is found, including elimination of the discriminatory practices. (EEOC, Polic S ate ent on Reme 'es a e 'e or dividual Cases of Unlawful Discrimination, Feb 5, 1985). 
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Litigation 
Before Thomas 

Cases were selectively litigated. (EEOC) . 

Thomas Initiative 

An enforcement policy was adopted which called for every case of discrimination which fails conciliation to be presented to the Commission for litigation consideration. (EEOC, Statement of Enforcement Policy, Sept. 11, 1984. This resulted in a dramatic increase in the number of lawsuits filed by EEOC. (EEOC statistics) . 

Systemic Cases 

Before Thomas 

Before Clarence Thomas arrived at EEOC, the agency had no viable systemic program. Many systemic charges were never investigated or resolved. (EEOC). 

Thomas Initiative 

In 1985, Judge Thomas reorganized the systemic function so that investigations and litigation of systemic cases were placed respectively into the two offices best equipped to conduct these specialized functions. (EEOC). In 1988, 103 systemic cases were investigated and 16 were in active litigation. Of the $131 million in relief obtained in FY 1988, over $48 million was awarded in large class action/pattern and practices cases. (Vice Chairman R. Gaull Silberman, EEOC). 

Lawsuits 

Before Thomas 

In 1981, EEOC filed 444 lawsuits on behalf of discrimination victims. (EEOC Enforcement Statistics). 

Thomas Initiative 

By 1986, the agency was routinely1 filing more than 500 lawsuits each year. Altogether durin~Thomas' tenure, EEOC filed more than 3,300 lawsuits and obtained nearly $1 billion in monetary benefits for victims of discrimination. (EEOC Enforcement Statistics) . 



FEDERAL SECTOR ENFORCEMENT 

Federal EEO Appeals 

Before Thomas 

EEOC's Office of Review and Appeals, which reviews federal agency decisions on employee EEO complaints, in 1982 was understaffed and ineffectively managed. Unassigned cases were placed in cardboard boxes stacked in a room from floor to ceiling; most were 2 or 3 years old before being assigned to an attorney, some were 6 to 8 years old before being completed. ORA decisions were not indexed or recorded for attorneys; GAO in 1982 reported that ORA decisions were inconsistent, even on separate appeals filed on the same case. (EEOC). 

Thomas Initiative 

EEOC under Clarence Thomas established a viable case filing system for federal appeals, assigned more attorneys to ORA, computerized case indices and a tracking system, a library was established for the staff and the average case processing was reduced to 130 days by 1989. (EEOC). In 1982, ORA completed 3,488 cases. In 1988, it completed 6,380. (EEOC, EEOC: 1982 to the Present, Dec. 1988). 

Federal EEO 

Before Thomas 

When Clarence Thomas arrived at EEOC, no "management directives" to federal agencies had been issued on the employment of minorities and women, no information or statistics existed on the status of minorities, women and disabled individuals employed by the federal government, mail was backlogged and paperwork was in boxes. (EEOC). 

Thomas Response 

Under Thomas, Management Directives 707 and 707A, for minorities and women, were issued for 1982 - 1987; Management Directive 714 for minorities and women and 713 for persons with disabilities were issued for 1988 - 1992. Reports on the employment of minorities, women and disabled individuals were issued on an annual basis since 1982 apd the agency became a model employer of persons with disabi~~ties. By the end of Chairman Thomas' tenure, all mail was answered within 30 days and all files were organized and computerized. 

Thomas at EEOC 
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FINANCIAL MANAGEMENT 

Before Thomas 

In May 1982, GAO reported to Congress that EEOC had not 
maintained accurate and up-to-date financial records, had not 
implemented adequate audit controls, had engaged in a 
questionable "loan" program to finance private Title VII 
discrimination suits and that the financial disarray of EEOC 
forced senior staff to make unsupported and improper manual 
adjustments to the year-end reports for fiscal years 1980-81. 
(GAO, Continuing Financial Management Problems at the Equal 
Employment Opportunity Commission, May 17, 1982). More than $1 million in outstanding employee travel debts remained uncollected 
and in fiscal 1981, the agency underwent a reduction in force, 
which according to a former budget official was directly related 
to the agency having returned to the Department of Treasury 
unspent more than $10 million of its $140 million appropriation due to poor financial management. (EEOC Fact Sheet). 

Thomas Initiative 

As Chairman, Judge Thomas improved the agency's financial 
management. By the time he left EEOC, the agency was regularly obligating more than 99 percent of its appropriation and is able 
to monitor all funds in its various offices. In 1984, for the 
first time, EEOC's financial accounting systems met GAO 
standards. (EEOC Fact Sheet). 

PERSONNEL 

Before Thomas 

In 1982, the Office of Personnel Management described the 
EEOC work environment as "beset by acrimony, improper employee 
conduct, poor performance and favoritism." (The Washington 
Times, July 5, 1991). In 1982, 60 jobs at EEOC were audited--
53 were subsequently downgraded (of those, 42% were found to be overgraded by three or more grades); there was no accurate count of agency employees; employee pay records frequently contained 
errors. (EEOC Fact Sheet). 

Thomas at EEOC 
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Thomas Initiative 

Chairman Thomas implemented employee training and recruitment programs to upgrade and train the existing work force and to recruit and attract high quality employees. For the first time in 1987, virtually all investigators received comprehensive investigative training. Equal Opportunity Specialist positions were converted to Investigators in 1988, reflecting EEOC's commitment to more full investigations. Federal sector Hearing Examiner positions were upgraded to Administrative Judges and given more authority. Incentive programs were implemented. (EEOC Fact Sheets) . 

Without additional resources, the personnel system was centralized and linked to the payroll system; by the end of Clarence Thomas' tenure the error rate was .01 percent. By the time Thomas left the agency, EEOC 's personnel organization was routinely commended and consulted by other small agencies and the Office of Personnel Management for its excellent personnel practices. 

In 1988, EEOC received the Office of Management and Budget's Productivity Improvement Award for quality, effectiveness and efficiency . (EEOC News Release, July 1, 1988). 

After a July 1991 visit to EEOC, Senator John c. Danforth said, "While at the headquarters, I had the opportunity to speak with a wide variety of individuals • • • . The clear message of those I visited was that Clarence Thomas had transformed the EEOC from the dregs of the federal bureaucracy to an efficiently operating agency which was effectively performing the duties Congress had assigned to it." (Sen. John C. Danforth, July 16, 1991, Floor Statement). 

COMPUTERIZATION 

Before Thomas 

When Clarence Thomas arrived at EEOC, the only automated equipment for case management was two outdated mainframe computers with keypunch equipment. There were outmoded and incompatible word processors; the agency did not own even one personal computer. (EEOC Fact Sheet). 

Thomas at EEOC 

. I v 



Page 6 

Thomas Initiative 

Under Judge Thomas' guidance, EEOC began to automate by purchasing its first personal computer in 1983. The agency was computerized without any additional funding from Congress. As a result of Thomas' initiatives, an integrated charge data system was installed in all 50 field office which connected to a national database containing nationwide enforcement data on more than a million cases by the end of Thomas' tenure, more than 1,000 compatible personal computers were installed throughout EEOC and virtually every program at EEOC was computerized, including financial management, personnel, and federal sector appeals, in addition to enforcement. (EEOC Fact Sheets). 
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What Clarence Thomas Knows 

By Guido Calabresi 

NEW HAVEN 

I :;:.~r::r•~ ... ': atan.ed to throw mud on Uber· ala, I have proudly ... ned 
that I am a liberal. I dlspUe 
the current Supreme Cour1 and find Ita aareulve, wtlllul. atatilt behavior diquatin& - the very CWO' lite o1 what a Judicious moderate, or 1"181 c::GMervalive, Judk:ial body lhauJd do. 

I lhtnk It ltraftle that lbele ltrlc:t dlstnactionlal.l lhould be a.Uowed to pt away with the claJm that they are foUowin& the CanatJCUUGD when, & ICUd, dwy peniltenlly ,..m weU t.yond the ..._ before lhem to lm­
..- their eilplded vaa.. an &be Great Owner aad an an at us. 

Yet I IUIPPOr1 Che IIOIDlnaUon fill Clarence Thomas to that Court. Wby? Fin&, baca.e I !mow !Mm aad bow he II I clec.-lt human betn& _,., cares profoundly for Ilia fellowa. * Ia not the caricature that aome fill lUI CIIIPOnenta have put fonh. It Ia trw Chat he has come to beJII'Ye that 101M dUnp we llberab have ~ to hefp Afrlc:an·Amerlc:ans (and many OCher people, too) are auderpr'Oduc· tift. I tiUnll that an me whole be II wrana. 
lut his conclulion II lilt • lmpor· tant u the fact that he does DOl dlay that IUd\ meuu,... helped ..U. or that the people whom me. ,......... 

lftk to help an~~~~~ and afteD desperately ....S belp. He hu .., turned h1s badl an m... Ill need, Md 

G"rdo Calabreli;. dean of Ya.&t Law .S•. /"loot. 

llpeCially aot an AI~Amerlc:ana. If be bed. he woaJd be unworthy to lit • 1M SUpreme Coun. What he hu dane II to conclude, wtth many OChen and probebly W1"CCfttly, Chat ctnain 
IBIIUU,.. ha¥1 dane ~ barm than pod. I wilb I could caavtnce him oehenrta Maybe 10me day aomeane w1lL 

Wbat matten most. lllou&h, 11 mat, llftltlle many an the Caun. he ._ Dow the deep need Gl the poor and ...,ec:ially Gl poor blacU, ud wanu 10 belp. nat wW n.p btm apen to araument u a JUitict lhould be. 11le second reason I 1Upp)r1 btm clertv• fi"DDII dlil direct knowJecSae Gl what II II lib to be In Deed. '111il Cour1 

He may stand up 
against a willful, 

statist Court. 

II autrqeously homo .. neous. It II ..enrhelmln&JY made up at any R• pubUcan poUtJca.l huprHn Gl vt,. ao, 6dllltkal t.cqrounda. 1'hl'y au ..._to 1M Caun 1M •me life...,. ...... and l8ck thereof. 
How Clft they !mow what ciiKri .. .alan ....U, ,......? How can dWy ......,...... what fear Gl pollee.~ CU1011al or uaa abule and bn1aaUtJ II? w.... ca.y babble mat coen:ed c.t..aans ....s DOt mde U1all .. fa&r; that dllcrtmiaaUGD 8M111 t. 

Pfl'"d .. IDdtvtdllal ca.. aad -&broulb IWil&kl. or thai a _.. appeal II adequate ewn if a cllfend-

'UK Ill aerved by I lausy lawyer, they -* ltlle what they are : people who •UJwr thtaulh penona.J apenena 110r academk lhou&ht could ~ver laqine cblm•!Yes ln'aneOully CI'Uihed by IJw power Gl Che atate. Clarence Thomu, at least, knows lle«er, ad .aMday, In mme ca•. mat knowledae will make luelf felt. Of coune, there are others 11 able · u Clarence lbomas who 1110 know tiUa. And If I were Pres..,.t I would Mine mmeane Ulle chat who also IM...S my vtewa. lut It II 1 ,,_, lllulion to think that dl1l Admlnistra· dan wtll do aayUUna Ulle Uult any _.. IMn tbe Reapn White Hau.e cld wMrl Roben Jon was cruelly cartc.alllr-.d and defeated. What we F' tllrln, what we would Jet now, II __..leu able, wtth leu life expe­l"'lla. a &raJ follower Gl all that is 
- In 1M Cour1 c.aday. A8d ....,, u then, 1M New Yort n.. aad eminesu scholars who de­,.... 1M DOaUnee wtll jom the bud· ....- fill IUIPPOr1 for die nanenlity. For lllsuc:h a person the "Gifendin&" vtews wt11 not IW!d aut aplnlt the .,.,... ., Ilia t.cqround. 

No. I wauld much rather have ...,...,. _,., does stand aut. who ......_ lUI or ber own views, wtdl wll6cb I dleply dtlqree but who has . _...,..,... ...,. Lime, aper1enced .. ...t hal been wtllin& to ltand up ...... cbl peck. letter IUd\ 1 ane 
..... --who 1riJJ ,_ily blend Ill aad be lllllllher anonymous YOte for 1M ac:t.1vt1t and vtnalent vtews now JO jntunt an me Caun. P•....,.. Ill julia c:buct that IUdl a- ... , aanct up r.o • .-a aaatn. _. ......-.d 111 aD fill what It llltlle to lie poor ud fNDdleu and to be fiC· .. allllliltaate. o 
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• EDITORIAL BY DAVID GERGEN 
EDITOR AT L\RG£ 

THE BRIEF ON CLARENCE THOMAS 

' 

he more one learns about Clarence Thomas. the 
· more compelling he becomes as a nominee to 

the Supreme Court- and as a fresh hope in 
breaking America 's paralyzing deadlock over race. In 
recent days, his life story has already been turned into 
the stuff of legend: a young man w11> lifted himself 
from the hardscrabble of rural Georgia, so dark­
skinned that other blacks in Savannah called him ABC 
( .. America's Blackest Child"); nurtured by a grandfa­
ther who could barely read. but knew enough to instill 
the old values of hard work. self-reliance and religious 
faith; taught by nuns. but taunted by classmates in an 
all-white high school: persevering up 
the ladder through Yale Law School. 

the game o .. er. ensuring that it is now played with abso­
lute fairness. To insist upon preferences or quotas for 
blacks may grant them temporary gain but cost them 
their own self-confidence and white respect. Stop rob­
bing us of our manhood. he says angrily. 

Thomas does not walk away from disadvantaged 
blacks: indeed. he has invested years trying to help them. 
But he thinks the proper role for government is to dear 
away the hurdles of all poor people- the drugs. crime 
and malnutrition that plague inner cities-without re­
gard to race. Nor is he a lackey for white bigots. At the 
EEOC, he sought much tougher penalties against 

whites"' ho discriminate: He wanted to 

. .onto the staff of. John Danforth in 
Missouri, then to Washington. and al­
ways. ahr.-ays. a lonely. personal strug­
gle to be his own man. 

Yet Thomas offers far more than 
inspiring biography ... What Clarence 
is all about, .. says his friend, Republi­
can Senator Danforth. "is that in this 
country you should have the freedom 
to think what you want to think. 
whether you're black. white. or any­
thing else." Just as he has cut his own 

~-· ·· ~~ - ,.~·-

'He belieces ·:: ~~;-~ 
go-ve riune izt 's ·;.J!e' t 

is to prvtecttJz(/~:::·· 
indiz·idu;d, not to· 

adl'an{:e the 
intt:rests of any .·~; 

one group:. · ... -7~, .· ..... z:--... -. . . ~-. ~-;. ~ 

fine them heavily and toss them in jaiL 
~ a Reagan appointee. he attacked · 
the administration for dragaing its feet 
on voting rights. for granting a tax ex­
empli· ·.-, to all-white Bob Jones Uni­
versity and for failing to offer a positive 
vision to blacks. He is not even certain 
about the merits of integration. Just to 
sit next to a white child in school solves 
nothing. he believes. First. the black 
child must learn to believe in himself. 

In donning judicial robes. Thomas 
has pledged that his personal views 
will not matter. So strong is his alle­
giance to law and precedent that his 

career path, he has plowed his own 
mental furrow, catching hell from all 
sides. Many civil-rights groups believe 
he betrays blacks because he refuses to march in lock­
step with their agenda. From his days running the Equal 
Employment Opportunity Commission, when he ~ 
posed racial quotas. they dismiss him as a black conser­
vative doing the white man's biddina.ln truth, Thomas 
doesn't fit into any political box; he is. as Washington 
political writer Juan Williams described him four years 
ago in Th~ Atlantic. .. ideologically sui ~neris." 

Drawing heavily upon his life and his readings, 
Thomas believes that under natural law (and America's 
Declaration of Independence). all men and women are 
created equal, and that the U.S. Constitution provides 
legal guarantees. Government's role is to protect the 
rights of the individual but not to advance the interests 
of any group. black or white; it is up to the individual to 
make it on his own. Y~. whites tilted the game unfairly 
in their direction for generations. but rather than com­
pensating blacks for past sins. government should start 

~ . ~- · 

closest admirers believe he is more 
likely to fit the Feli.'< Frankfurter than the William 
Rehnquist mold. refusing to join conservative activists 
eager to strike down rulings from the Warren court. We 
won't know for sure hov• he will come out on abortion. 
school prayer or crime until he actually sits on the court. 

What we do know is that. as George Bush said. this 
new nominee is "fiercely independent,'' and in today's 
climate, his voice is welcome. America has wound up 
in a tem"ble cul-de-sac over race: Most whites. blacks 
and browns now belieo.·e in equality, but we are hung 
up in a,.,-ments and in government programs that 
aren't working to bring it about. Too many black activ­
ists insist that all blacks are victims and need special 
preferences throughout life: too many whites have giv­
en up trying to find answers and suspect a black under­
class will be with us forever. Now comes Oarence 
Thomas insisting th~ if both races shape up. blacks 
can still make it on their own. He should know. 8 ,.. 
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A Man for This Season 

Judge Thomas stands as living proof that even 

the poorest black American can rise out of a Geor­

gia abancropper background to the highest court 

in the land. That should be taken not as a rejection 

of the vision of a Justice Marshall, but as affirma. 

tioc of the courageous struggle for equality before 

the law in which Thurgood Marshall played such a 

formative role . 
. JUst a.s Thurgood Marshall wa.s a man for his 

time, CLarence Thomas appean to be a man for 

this &e 8.SO D. 
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Thomas 
an asset 
to bench 
He offers strong values, 
l( intellect to court 
By Lany D. Thompson 

B
ecause I practiced law with Judge 
Clarence Thomas some 14 years 
ago, many people have asked me, 

"Do you thilllt he will be confinned?" The 
simple answer is a resounding yes. 

While some may disagree with Judge 
Thomas's views on several issues, I do 
not believe that many who may differ 
with him on these issues, but who have 
had an opportunity to know him, will op· 
pose his nomination. 

A eraduate of Yale Law School. Judge 
Thomas is a legal scholar 'with valuable 
hands-on experience in the public policy 
arena. As chairman of the Equal Employ· 
ment Opportunity Commission, he led 
the agency in removing a backlog of dis· 
crimination cases that served to unfairly 
deny relief to individuals who suffered 
employment discrimination. The EEOC 
under his leadership became a more ef· 
fective advocate· for individuals who 
wen'! victims of discrimination, and it 
av . dehumanizing litigation and pol· 
icl Jt led to minorities simply being 
treated as numbers. For example, the 
number of discrimination charges con· 
sidered for litigation authorization by the 
EEOC rose from 401 in 1982,.'Wben Judge 
Thomas became chairman, to 764 in 1988 
and approximately 800 in 1989. 

An outstanding role model 
Judge Thomas is a warm and engag· 

ing person. He is, as they say, down to 
earth. He is also very wise and, because 
of his background, will serve as an out· 
standing role model for our nation's: 
youth, especially those who are poor or. 
black. 

Over the years, we have exchanged 
speeches and articles each of us wrote 
and, quite frankly, I benefited more from 
this practice than did Judge Thomas. 
Judge Thomas is a prolific and insightful 
writer. 1n a commencement address at 
Syracuse University Law School this 
year, Judge Thomas offered the follow­
ing advice to the graduates: 

"I encourage you to focus first on 
those who are nearest you, your parents, 
siblings, children, friends - your com· 
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munity. Wouldn't it be ironic if. 
in your haste to conquer the 
world, you lost those closest to 
you? Or, in looking beyond the 
horizons, you fell down a mine 
shaft?" 

These observations of Judge 
Thomas as a lawyer of keen intel­
lect with strong values are all 
part of my simple response to 
questions regarding his confir­
mation. 

\ But, there is another, more 
complex reason why I believe he 
should be confirmed . . Judge 
Thomas, who is black, has said 
that we cannot simp[y dismiss 
race ·as a factor in our society. 
His confirmation, I believe, may 

signal the beginr .JOg of the ac­
ceptance of new Ideas and values 
~or a generation of black Amer­
Icans. 

The wrong approach 

Judge Thomas. who is almost 
half the age of Justice Marshall 
has, through intellect and hard 
work, been able to take advan­
tage. of the opportunities made 
poss1ble for our generation by 
the work of Justice Marshall and 
other black leaders. Yet, obvious 
problems remain. 

When we were working to­
gether, Judge Thomas and 1 
would once a week leave our cor­
porate Jaw offices and go to our 
favorite Chinese resta4f3nt and 

talk abo~t the problems of the 
day. We would discuss tbe prob­
Jem.s black people were experi­
encmg and our dismay over 
some black leaders who con tin- · 
ued I? preach the "politics of 
despair." 

These leaders stressed the 
status of black people as victims 
an~ advocated more government 
ass1stan~e as the only way of 
~vercommg our problems. They 
Ignored other problems facing 
the black community: drug use, 
lac~ of re~pect for the Jaw, kids 
havmg children too soon and fa ­
thers w~o. ~~re not taking their 
respons1bl11t1es seriously. 

We noted the pernicious ef­
fects of groyp politics. We each 
knew many outstanding, highly 

trai~ed and capable black pro­
fessiOnals and business people 
who were frustrated because 
they were viewed only as mem· 
b.e~ of a group who got their po­
Sitions through quotas rather 
~an because of their qualifica· 
Uons as individuals. Their true 
achievements were being deval­
ued and masked. 

Yet, many black leaders con­
tinued to advocate more govern­
ment and private programs 
based on racial quotas. 

Ostracized by black liberals 
Judge Thomas was an early, 

courageous advocate of so-ca1Jed 
conservative positions. He was 
ostracized, oft~n quite bitterly, 
by many black liberal leaders. 

Judge Thomas was never ob· 
sequious. He was always his own 
person and was never a shill for 
anyone or any cause. He has crit· 
icized the national Rep 
Party for what he saw u 
tant indifference" towat 
voters and criticized the 
administration for its po: 
the Bob Jones University 
when it tried to grant tax 
status to that institution 
charges that it practic 
crimination. 

In a speech at Suffolk 
sity, he expressed the fn; 
of many black conservat. ...... 

"It often seemed that to be ac­
cepted within the conservative 
ranks and to be treated with 
some degree of acceptance, a .. 
bla?k was required to become a 
~ncature of so~s. providing 
Side shows of ann-black quips 
and attacks. But there was more 
-much more -to our concerns 
~ . merely attacking previous 
polictes and so-called black lead­
ers. The future, not the Past 
could be influenced." . ' 

While genuinely appreciative 
and r.esP7ctfuJ of the important 
contnbutions and sacrifitl!s of 
leaders of the past, many believe 
that a new generation of black 
leaders Wlth new ideas 14iiJ ad­
van.ce black Americans and this 
nation even more .. With this in 
mind, Judge Thomas once told 
~e. "Our day will come." With 
his nommation to the United 
States Supreme Court, perhaps it 
has. · · ' 
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" Amo~~g the m.ad~elll be11ejfts which followed from the tirrung of the Bork llOITU· 1 IIll i on was the coincuience of the regularly ;cheduled July annual meetings of mass 1 

membership organizatums, incliU!ing , Planned Parertthood, the NAACP. the Na· t1onal Educaticm Association. the National Organuation for Women and the National Abortion Righ.ts Action League. These were f ollowed by the August ccmverttioi'IS of the Sowthmt Christiall Leadership Collftr· f!ftce and the naticmal board meetings of 

·-He Is Black. ~n. Geol'f! M.ltdlell declared that Judre Tbomas was nomJ· nated only because of llis race, President Bush wondered U he "accused Lyndon Johnson of a quota" for nominatlnr Thur· rood Marshall. On what (T'OWlds Is Jud(! Thomas unquali!!ed'! He's written more Ia~ review artlcl~ than David Souter, has more law~nforcement experience than Justice Marshall and llis years at Mon· santo would maJte him the only Justice w1th experience workinf as a corporation lawyer. Admittedly, there Is a stn(le most· Rule of Law qualified nominee; maybe President Bush sllould send up Robert Bork's rwne If Judre Thomas Is defeated. By L. Gordon Crovitz He's a11 J.f/fmt111ive J.ctiOJI T11grate. Jud(! Thomas represents a reneration of mlnoriti~ who have felt botJl sid~ of the c.,,,~~~.or. CtULS£, tAll AFL~lO cuul the afflnnative-actJon sword. At Yale Lat7 ACW." School. he sat In the back of classrooms In This remi.n1scence Is trom " The People the hope that professors would not notice Rising, " a book celebratin( how special in- his race and assume he was Jess qualified. terest groups defeated Robert Sort 's nom I· One of his happiest experiences at Yale nation. This past July 1. four years to the was when he went to pick up his bUndly day after the Bork nomination, many of rraded final exam In t&x law. The secre-t.'le same croups went Into hi(h rear when tary handed him a copy of tbe best exam President Bush nominated another conser· ~ while slle loolted for llis. Hens thrtlled to vative. Will Clarence Thomas also die the see that the model exam wu bls. death of a thousand Interest croups? He ran Into a double standard when law "We're eoinr to Bork him," Florence firms recruited him. Instead of discusstnr KeMedy said of NOW's rame plan. "We're his favorite IepJ subjects-tax and corpo-going to kill him politically .. . . This UttJe rate law-lawyers would onJy tell him creep. where did he come trom·: .. l'fte about thetr minority hirin( and public·ln· ·ript calls for throwtn( up endless terest work. This Is why Jud(e Thomas In· ears; if there's enouat smoke. there's stead became assistant attorney reneraliD excuse. Recall how Alabama Sen. How· Missouri under John Danforth, who .,reed ell Heflin explained that he voted apinst to treat him like anyone else. Mr. Bork because "He had a stran(! life- Orlly LiMrals CtiJI Cite NatllTfll Rights. style." Senators representin( the liberal Tbe bypocrtsy award con to Hanard's plantation must see a conservative black 
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Laurence Tribe. Alter a career of urrtnr as the very definition of a stranre life-
1 

liberal jud(!S to too1t beyood the Constitu· style. The attempted smears so far: 1 tlon, ~ crttlctzed Judie Tbamu for wrtt· He's Catholic. Jud~ Thomas's catholic Inc about natural upb:in(i.1g Is code for the assumption that rirbts. wblc:JI be he finds no constitutional ri(ht to abortion. bun't Invoked u a The abortion issue has already returned to Jud,e. He .bad a nar· the state lert,slatures followtn, the Websttr row purJDe for · decision but. fresh trom his rrudre matCh tbtnkinr about natu· with Chuck Robb. Virrtnla Gov. Dou&ias ral rtrbts wbeD be Wilder asked. "How much allertance does ran tbe Equal Em· [Judge Thomas I have to the pope?" Tbe ployment ()pportu-John KeMedy precedent aside, the Consti· nity CommislioD. . tution says "no rell(ious test sbal1 ever be 1'1111 11 that be :-equired a.s a qualincation to any oftlce." thoqtlt BTOIDII v. This non·lssue may be moot. Jud(e 1 BOGTfl of EdMcatiOJI '!'hom?.s ;~ttends the Truro Episcopal ~ dJd not co far Chu~h tn V!rriniL j enou&1l bec&Uif It He's Not Black. Derrick Bell. a H.ar· 
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relled on socloloct· ·.Y vard law professsor, declared that Judre 1 cal ev1dence more thaD JepJ prtDdple to Thomas "doesn't thinJt 11Jte a black." Col· i ovemale tbe apa.ratHut-equal doctrtDe. umnlst Carl Rowan said. "U you pve Clarence Thomas a little Oour on bJs face. you 'd think you had David Duke talldnr." · Ugly. but nothin( llfW. "Here's a stranre black," Judre Thomas says about how pe& pie see black conservativ~. "Let's co see If he has two beads and a ~." 

Judge Tbomas wrote thaf a-more endur· In( opinion would ba ve reflected the ortrt· nal intent of the post~vtl War amend· ments, which tultWed the promise of equal rlatts tn the Declaration of Independence. BroWil, he said, was a " missed opportu· nity . . . to turn policy toward reason rather than sentiment. toward Justice rather than sensitivity, toward ~om rather than dependence -In otller words, toward the spirit of the Foundinr." A close undel"SWWding of the Founders' back· rround In natural·ri(hts theory Is tmpor· tant In Interpreting the ori(inal Intent of the document they left behind. 
He's 411 Allli·Stmile. Critics dug out a 1983 speecb where be praised Louis Far· rahkan's messare of self·help for blacks. Once Mr. Farrahkan 's anti-semitism be­came Widely known, Judge Tbomas gave speeches criticizin( him-more than Rep. Gus Savare and otllers In the Black caucus can say. Mr. Tbomas international· !zed the EEOC by demandinr ri(hts for ~ viet Jews. He was also the 1900 winnt-r of the Humanitarian Award from the Unlon of Orthodox Jewish Conrrerations of America. recO(Tlized for bis " cornmiuneat : to the riltlt of all Americans to live tree trom discrimination based on race. reii· 11011 or national orif1n and yoor support for the rirbts of Sabbath observers. " . He Has 4 Weird PerSOMl Life. There ·was a ~ak about Judgt> Thomas using ma· , Tijuana tn collere. which he disclosed when I he was appointed to the appeals court. Then there were reports that Mr. Thomas , and his first wtfe bad a bitter divorce. His former father·ln·law said the two ' 'Were conrenial and bave remained so," telllni the Boston Herald that "I'm very proud of Clarence, my who!~ tam1ly is." It's been reported that Jud,e Thomas hunr a Con· federate flar In his MJ.ssouri offlc~. but Ule nar was the Geor&ia Stat~ nar. which Judie Thomas displayed ID misChievous patriotism for his home state. Perhaps try· lDf to repeat the Infamous scoop of the vid· eocapes Mr. Bort had rented. reporters pe­I'Uifd the books Jud(! Thomas stores 1D tds prare. They found sucb lasctvtous rna· t.erta1 u books by Ayn RaDd. Alexander SolZbellttsyn and Alexander Pope. Tbele mudballs bave not stuck. but the IDterest fJ"'Upl bow tbey bave until the September be&rtnp. Jud,e Tbomas and tbe country clelerve a debate on the Consti· tuUOil. ortiiD&I·IDtent jurisprudence and ju· dlcl&J restraint Instead. we wW ret end· 1es1 smears that liberals bolle wW post· pone tbetr rrutest tear-a eonservative black Justice wbo wtll belp Jea1t1miz.e a c:ompeUIIC IOdal and JepJ view. 
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William Raspberry 

Thomas 
- ~n(l the 
Black 
l¥1ainstrearn 

The speJKer. having recounted his 
own humble. race-restricted origins, 
un;~u his ~.J'. \. -\CP audience to take 
"pnde in endeavor and accomplish­
meil :. ilisq:· .u:e lJf mind and body .... 
not succumr,in.?, to those who talk abou• 
ul.Lng ~hcncuts." The j·oung peo?le in 
t!1e Judie:-~ce, he counseled. shouldn't 
be afraid to :-tccept merjal jobs or to say 
"yes. sir'' and "yes, ma'am," if that is 
wl:at it takes to get where they Wilnt to 
go. "U you kr:ow you have to be doubly 
prepared. be doubly prepared. and then 
get on with doing the job." 

He cautioned agali1St race-specific 
approaches to soiving the problems 
that confront black people. ''Only when 
America understands that they are not 

oroblems but American problems 
:e be able to solve them." Three 

tiungs about that speech. delivered five 
years ago ;md greeted with near-unani­
mous enthusiasm: 

Ft.rst. the speaker was a lawyer 
•.vorki.ng fo r the government. not <1 
!''Jtrunee for the Supreme Court. Sec· 
ond . it wasn't Clare:-~ce Thomas: it was 
Dou~ WilGer. then ;ieutenant governor 
oi .·irgirJa. :\.nd third. the remark;; 
·.•:ere well l"ltrin rhe mainstream of 
!JI;.~~ thought. .\ full decade earlier. 
jt:sse ]Jckson was warning against the 
rhetoric that leads black youngsters to . 
see tb.emselves as society's victims 
rather than as human beings capable of 
controlling their own destinies. "No­
!::<Xiy can save us from us-but us," he 
u5ed to say. 
. Why is it that when a Wilder or a 
jackson says these things they are 
taken as necessary. if uncomfortable. 
truth , but when a Thomas says them 
they are r;, '.:en as e1idence of personal 
smugness. ·.f his lack of interest in the 
~li)!ht oi his G'.1·n people? 

Th::: react:or., it seems to me, is less 
to what is sa1ci tt<an to who says it. We 
!mow who Jackson and Wilder are­
r"·" ior their battles waged on behalf 

·ks and ior their alle::;iance t0 
Democratic politics. which has 

r.-ecome the biack poiitic:>l orthodoxy. 

But we don't know black conserva• 
tives-we doubt that it is legitimate : 
even to be a black conservative. What 
Thomas is speaks so loudly to us tha~ :. 
we cannot hear what he says. : 

None of this, I should note, speaks to · 
T'-1, r,Jas's fitness for the Supreme 
•-.:. ·"· ~ - He wouldn't have been my 
ci,v:ce. But then no one likely to be . 
ap~-ointed by a conservative Republican 
pre:;ident would be my choice. I believe 
the court is too conservative a!- . 
ready-too devoted to the privileges of 
authority and too uncaring about the 
rights of ordinary people, too wrapped 
up ~~ governmental theory and too 
innocent of experience as outsiders in a 
society dominated by white men. 

Given an unfettered choice, I'd opt 
for a liberal whose bona fides include a 
history of concern for the underdog. 

But the choice isn't · unfettered. 
We 're playing "Let's Make a Deal" with 
J host who offers us a choice between a 
semceable Chevrolet and a goat, and 
we're holding out for a curtain that 
conceals (we hope) a Mercedes Benz 
\\ith an interior designed by ThurgOOd · 
Marshall. Well, there's no Benz behind 
any of the curtains. If we're not pre~ 
pared to deal with the goat, we'd better 
take the Chevy. 

Granted it's a strange Chevy. We . 
don't know many black Americans in 
high places who will dismiss afflfii13tive · 
action out of hand, or who will argue 
against government catch-up programs : 
for blacks or who will align themselves. .. 
with conservative politicians. We've , 
seen conservatism and racism weanng . 
the same garb so often that we've 
come to believe you can't have orie ' 
without the other. 

Well, I'm not convinced. At least 
some of Thomas's conservatism finds 
echoes in black America, including 
the black establishment. Note the re­
marks of Jackson and Wilder. And the 
rest of it, no matter how much I 
might reject it, is inevitably tempered 
by his experience as a black man 
whose own opportunities have been 
blunted by racism. 

As a friend of mine puts it, "Given a 
choice between two conservatives, I'll 
taKe the one who's been called 'nig­
ger. .. , 

[ believe with this friend that 
Thomas is sufficiently acquainted 
with racism to recognize it when it 
comes before him on the Supreme 
Court, that he is independent enough 
not to see the critical issues in the 
light of his own experience and that 
he is smart enough to find in the 
Constitution protection against the 
presumptions of white privilege. 

Maybe he really does beiieve that 
there's nothing the government can 
or should do about entrenched 
racism, but I doubt it. I hear him the 
same way I hear Wilder and Jackson 
and scores of other plain-spoken 
blacks. I hear him snying with WiiC:er 
that blacks are foolis h tv wait ior 
whites to deliver us, that we m!..!st 
return to the old values that worketi 
for us in hJrsher times than these. 
that we must "redig the wells o;.;; 
iathers dug." 

And I hear him saying wi th Jack~·':: 
that whatever succor may exist in b ~·? · 
ger budgets and greilter concessin:~ 
from the larger society, there will r·· 
main work that only we can do, th:E 
"nobody can save us for us-but us." 
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The Clarence Thomas I Know 
His Life Is The Embodiment Of The Values Our Nation Prizes 

By Alex V. NetchvolodoiT 

Clarence Thomas is a black man from rural Plnpeint. Ga. 

He was born to an impoverished family with an absentee 

father. an overworked mother, a borne without plumb­

ing and a very bleak future. Yet Clarence Thomas bas just been 

nominated by President Bush to serve as associate justice of 

the U.S. Supreme Court. 
At an early age, Clarence was sent to live with his maternal 

grandparents. For him, it was a turning point. He became the 

object of his grandfather's unrelenting attention and expecta­

tions. " work bard . . . and then 
work even harder; be self-reli­
ant: get a decent education; be 
faithful to your vision of person­
al achievement and, by example, 
to your own people 's struggle." 
Clarence bas been living up to 
his grandfather's expectations 
ever since. 

~ Thomas' growing up was stark. 

He, had more than a full-time job 
olt ~ hls grandfather's truck, but 

nevertheless. he excelled at bls 
all-black parochial school. There 
was little time and money for 

diversion. Even so, Clarence dis· 
dalned Savannah's segregated 
movie theaters and restaurants. 
Instead, he satisfied his appetite 
for books at an all-black library. 

Clarence lett Savannah for 
Holy Cross College with his wits 
and a few dollars in the sole of 
his shoe. He founded the Black 
Students' Union and began to 
consider bow blacks could suc­
ceed in a wbite society. He grad­
uated with honors and went on to 
Yale Law School, where he 
served as a student volunteer at 
the New Haven Office of Legal 
Assistance. 

I first met Clarence Thomas In 
1974 when I new him to Jeffer­
son City as part of an effort to 
recruit him as an assistant attorney general. He had to know 

bow every gauge and every control worked on that plane. His 

exuberant curiosity and penetrating mind were striking. By the 

time we arrived, he was practically fiying the plane. and he 

was great company in the process. 
At his job Interview, Clarence Interviewed us! He wanted to 

be assigned the toughest litigation and a heavy workload. He 

got his wish - and be delivered. As Thomas was leaving state 

government tor the climes of a corporate law practice at 

Monsanto. Robert Dowd, presiding judge of the Missouri Court 

of Appeals. noted that Clarence was one of the best prepared 

and most effective lawyers to appear in bls court. 

Thomas was also a person of great self confidence and 

integrity. He once told the attorney general (who had suggested 

that Clarence show a bit more political sensitivity) that If the 

attorney general wanted a political opinion instead of a legal 

opinion. then he should go find a politician rather than a lawyer 

to write it. The opinion was issued as Thomas bad drafted it. 

Clarence was a great conversationalist. Because he bad 

literally grown up with discrimination. I was particularly Inter­

ested In his views on civil rights. He bad absorbed the thinking 

of America's black leaders through the prism of his grandfa­

ther's values. Clarence applauded Booker T. Washington's 

emphasis on black education. From W.E.B. DuBois, be bor­

rowed an aggressive and unbending contempt tor discrimlna· 

tion and social Injustice. From Martin Luther King, be advocat· 

ed nonviolence and social reconciliation. From Malcolm X. he 

embraced the imperatives of black Independence. pride and 

self-help. And from Thomas Sowell, be accepted tree markets 
and hard work as the best path 
to economic justice. While argu­
Ing that the full force of the law 
and the moral authority of soci ­
ety should be marshaled 

against racial discrimination. 
be rejected as counterproduc­
tive numerical goals and quotas 
In schools and the work place. 

As chairman of the Equal 
Employment Opportunity Com­
mission. Clarence bad a chance 
to put these values Into action. 
He bad Inherited a demoral· 
!zed, dlrectionless agency. Sev­
eral years later, Clarence 
proudly showed me around. De­
spite congressional budget cuts, 
be bad reorganized EEOC's fi­
nances. personnel and docket. 
The staff was upbeat and proud 
of Its accomplishments. New 
enforcement records bad been 
set. Upon Thomas' depanure to 
the U.S. Court of Appeals. the 
new EEOC headquarters was 
named after him. 

Clarence Thomas is an au­
thentic American hero. His life 
Is the embodiment of the values 
that our nation prizes. He bas 
developed, with singleness of 
purpose, an inquiring and pene­
trating mind. He has pursued, 
with equal tenacity, bts vision of 

self-Improvement He bas served loyally as a role model tor his 

own people. He has refused to bend to bigotry and discrimina­

tion. He bas turned the other cheek. He bas advocated a vision 

for social and economic justice that Is focused on education and 

self-reliance, rather than on condescension and reprisal. 

He is open-minded, but be calls things as be sees then. He is 

forever linked by history and by personal memory to those in 

our society who are weak, fragile or different. Who better to 

represent us in the Supreme Coun ot the United Slates of 

America than Clarence Thomas? 
I. tor one, am proud to tell his story, and I look forward to bis 

service on the coun - tor the challenge to us and the surprises 

tor us that I know it will bring, 
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INTERVIEW 

Nothing Is Ever Simply 
Black and White 

' 

Outspoken author SHELBY STEELE defends Clarence 
Thomas and argues that too many African Americans see 
themselves as victims 

By SYLVESTER MONROE MONTEREY 

Q. Why are so many African Americans con­

cerned about Clarence Thomas' nomination 

to the Supreme Court? 
A. On the deepest level, he touches the 
very soul of the debate in black Ameri­
ca, which is a debate between using the 

principle of self-sufficiency as a means 
to power as opposed to using our history 
of victimization. We have taken our 
power from our history of victimization, 
which gave us an enormous moral au­
thority and brought social reforms, to 
the neglect of self-reliance and individ­
ual initiative. And now, any time you 
talk about self-reliance in relation to 
black problems, you are automatically 
considered a conservative. 

Q. You don't consider yourself a conservathoe? 

A. No. I think of myself more as a classical 
liberal. I focus on freedom, on the sacred­
ness of the individual, the power to be found 
in the individual. 

Q. But other black thinkers from Booker T. 

Washington to Malcolm X to Jesse Jackson 
haw preached self-reliance, and nobody 

called them conservatives. 

A. Oarence Thomas is considered a conser­
vative today because of the context, and the 
context is that for the past 25 years civil 
rights organizations have focused one-di­
mensionally on our oppression and de­
manded redress based on that. Well, here 
comes a man in 1991 who stands for self­
help, and so he is anathema. The principle 

"I don't say racial 
preferences have 
never done a bit of 
good for anybody. 
Alll'\'e tried-to do 
is point out the 
down side and that 
we'\'e probably 
come to the point 
where they are 
doing more harm 
than good." 

of self-reliance seems to devalue victimiza­
tion as a source of power. I don't think it 
necessarily does, but it seems to. And so 
Thomas seems to be against the interests of 
black people merely by standing for self-re­
liance. He's not remotely anti-black. He's 
just asking that we develop another source 
of power. 

Q. You haw said tMt you_.. against prefer­

ential treatment, not ill'fil nwtlwe Ktlon per se. 
But the wfdespread pet ception Is th.t you 

are aiJti...affinnatlw Ktion. and so Is a.r. 
enc:e Thomas. 
A. What I've tried to say, and I think 
Clarence Thomas stands for pretty much 
the same thing, is that by opposing racial 
preferences we stand for black strength 
rather than weakness_ The thing that dis­
turbs me about affirmative action, about 
preferences, is that they can and will be 
taken away. They will diminish over time. 
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And in the interim they encourage us to 
believe that redress is our power. I don't 
take any simpleminded black-and-white 
view and say racial preferences have nev­
er done a bit of good for anybody. All 
I've tried to do is point out the down side 
and that we've probably come to the 
point where they are doing more harm 
than good 

Q. Are you lettJng white people off the hook? 

A. I don't mean in any way to let white peo­
ple off the book. I think as American citi­
zens, they have a profound responsibility 
to black Americans. I favor every form of 
affirmative action except preferences. I fa­
vor the government improving the educa­
tion system in the inner cities. I favor pro­
grams that go down to the teenage mother 
and try. to break that cycle of poverty by 
teaching her parenting skills. 

The most important thing that people 
who have been victimized can under­
stand, whether it is fair or unfair, and it 
certainly is not fair, is that change will 
have to come from themselves. Thomas 
and I are not hardhearted people who 
are simply saying, "Get up off your butt, 
pull yourself up by your bootstraps." We 
need government intervention to help us. 
But we've also got to help ourselves. Op­
portunity follows struggle. It follows ef­
fort. It follows hard work. It doesn't 
come before. 

Q. You once Hid that liberals are no friends 

of blacks. What did you mean7 
A. Watch out that your closest friend may 
be your greatest enemy, is my feeling about 
liberals, because they encourage us to 
identify with our victimization. It is one 
thing to be victimized; it is another to make 
an identity out of it. I am not willing to be a 
boy because I am inferior, and I am not go­
ing to be a boy because I am a victim. I re­
ject both avenues to being a boy. The one 
thing a white liberal can never do with a 
black is be honest and tell him what he tells 
his own children. 

Q. Which Is what7 
A. Which is that you have to work hard and 
your life in many ways will reflect the 
amount of effort you put into it. They teach 
that every day to their own children, but 
then they come out in public and talk about 
blacks as just victims who need redress. 
This is racial exploitation by white liberals, 
who transform this into their own source of 
power. We're being had by them, and we 
really need to know that. 

Liberals are screaming for racial pref­
erences. But as soon as they give you the 
preference, they hold it against you. "Hey, 
you were helped by affirmative action." 
they say about Oarence Thomas. "You 
wouldn't be where you are if it was not for 
affinnative action." That's one reason I 
have a problem with preferences. How can 
he win? He can't. 
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INTERVIEW 

Q. How much Impact does radsm tur... on 
the llYn of black Americans? 
A. I think being lower class has a much 
greater impact. You and I both know, as a 
middle-class black you can send your kid to 
any school you want. But if you and I were 
on the South Side of Chicago and not do­
ing very well economically, then clearly you 
would not be able to send your kid to what­
ever school you wanted. At this point, 
class, poverty and isolation are far more 
difficult variables for blacks than racism. 
That does not mean racism is gone; I think 
you'll meet it wherever you go. But it does 
not have the power to contain your life that 
it used to have. 

Q. According to you, there Is a great dul of 
opportunity that blacks are simply not takJns 
advantage of. Many blacks disagree with 
you. 
A. It depends on how you define opportu­
nity. I don 't see opportunity in a one­
dimensional sense as something that is 
simply there either waiting or not waiting 
for somebody to come and grab it I think 
of opportunity as something that one cre­
ates, that you generate opportunities for 
yourself. 

A Jewish woman told my brother 
something I think is absolutely vital for 
black people to understand. It was a simple 
phrase: "Don't wait for people to love 
you." We are too preoccupied with·wbeth­
er white people love us or not, whether 
they are racist or not, what they think 
about the color of our skin or the texture of 
our hair. Who cares? We have to go for­
ward and make our own opportunities. 

Q. You'w told me that you admired yow fa. 
ther and that he sawd your life, taking you to 
the YMCA when othet' black parents said It 
was too far to go or too expenshte. a.rence 
Thomas talks much the same way about his 
gnndfather. How do you duplicate that expe­
rience for less forta.wte blacks? 
A. This is one of the heartbreaking things 
about the politics of victimization. We 
have always had the tradition of self-reli­
ance in the black community, but this tradi­
tion gets squashed because it conflicts with 
victimization. We think we are here be­
cause of affirmative action, but we are not. 
We are here because of those people who 
let us get into a position to be able to take 
advantage of what society was trying to do 
for us. But this victimology causes us to de­
nounce as a race our greatest source of 
strength, which is people like that, who 
ought to be held up as role models. 

Oarence Thomas ought to be held up 
as a role model. But no, we say, he made it 
by himself too much. He's not a victim. We 
don't want him. 

Q. But one major criticism of Thomas is that 
he thiMs he did make it all by himself. 
A. This is the shortsightedness of victim­
ology. You 're goddam right he made it by 
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himself. Now you are going to take that 
away from him and say he made it because 
of affirmative action. He didn 't have affir­
mative action back there in Pin Point, Ga. 
His grandfather made him go to school and 
study hard, and then he gets into the posi­
tion where, yes, maybe he could benefit. 
But if all that early work had not been 
done, we wouldn't know Oarence Thomas 
today. 

Q. What are you telling young blacb7 
A. The most important thing for young 
black people to do is what you and I did­
become educated. If you are educated, 
then at least you have some kind of chance. 
Learn to think, to read, to be in touch with 
the larger world. One of the saddest things 
I see is black students who say to me, "I 
only read· black writers." And what they 
really mean is they are reading people like 
Don L Lee and Louis Farrakhan. I say, 
Have you ever read any Jean-Paul Sartre? 
Have you ever read any Ralph Ellison or 
Albert Murray or James Baldwin? Nope. 
But they read Don L Lee's tract on what a 
black man should be, as though this is dif­
ferent from what any man should be. And 
so there's this sort of intellectual segrega­
tion that I think is absolutely a death knell 
for our future. 

Q. Mllny blacks accuse you of allowing yo ... 
... to be used by white neoconservathoes, 
who _.. no longer willing to dul with the 
problems of race and poverty. 
A. Some of them do use me, and I think 
some of them do not have the best interests 
of black Americans at heart. But if every­
body is hip enough to ask me this question, 
then my use to the neoconserYatives is 
neutralized. 

In many ways, the fear that I'm being 
used by neoconservatives reflects a para­
noia that has always been part of black life, 
and it is part of the life of any oppressed 
group, a paranoia about what you say in 
front of the Man because he11 use it 
against you. One of the things I stand for 
more deeply than anything else is that I do 
not see the white man as all that powerful, 
all that smart. Blacks really need to begin 
to understand that these people do not 
control our fate as much we think they do. 

Q. What has this debate and beinc labeled a 
back conservative done to Shelby Steele? 
A. It has put a lot of stress on me. Irs not fun 
to be labeled when you know that it's very 
shortsighted On the other hand. overall I 
am very, very happy because I think the 
terms of the debate have been really opened 
up. I don't think thin~ will ever be the same 
again. And I think Oarence Thomas' nomi­
nation drives that nail home. There will now 
forever more be diversity of opinion in the 
black community. People will think about 
these things a great deal more than they did 
~ilen we were a sort of one-party system. I 
feel very good about that. • 

I 
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Judge Thomas ( Cont 'd.) 
S INCE JUDGE Clarence Thomas's DOmina· tion to serve on the Supreme Court, a host of interest groups and prominent individuals have weighed in with their opinions. While most of the offerings from both aides have been thoughtful and judicious, a few uninformed, silly comments have crept into the discusaion. To speculate about judge Thomas's fate were be white (he's not) or to argue that be is a •quota• candidate is a good political shot to take at anti-quota George Bush, but off the mark so far as the nominee is concerned. What matten are his qualifw:ations and fitness to serve on the court. On that score, more voices will be heard from .in the weeks leading up to his September confmnation hearings. ~ the smoke clears from this initial volley, however, judge Thomas's nom­ination seems to us to have taken no disqualifying blow. 
It's not as if he were a total stranger. His · record of government service, particularly the civil rilftts enforcement record at the Equal Employment Opportunity Commission, is there · for examination. Having CQvered much ol that territory only a year and a half ago during the confumation procesa for bil position oa the appellate court, the Senate, which approved him 

~hen, will be revisiting familiar ground. His quali­fications, judicial philosophy and views oa that body of constitutional law and statutory riabtt that protect individual freedoms will be ICnlti­. nized once more, as they lbould be. Apin, baled on the totality ol wbat is lmown about Judae Thomas, it is quite a reach if DOt unfair to brand him a "reactionary"' and one whole •caafirmatioa would be inimical to the best interest& ol African .Americans• u the NAACP did tbia week. 
Some excerptl from I speech he 11\"e ill 1985 to the graduates ol Savannah State CoiJeae, a · historically black inltitutioa, wbicb Were printed . in the New Y ark Tames, add a UllfuJ diJnentioo 

to the profile of the man that bas emerged in the debate so far. "There is a tendency among young, upwardly mobile, intelligent minorities to forget," be said. ~e forget the neat of our forefathers. We forget the blood of the marchers, the prayers md hope of our nee.• In that speech, judge 'nlomas decried the erosion of those positive values that have enabled generations of African Americana to endure and overcome the worst this nation baa had to offer. His warning was 
directed particularly toward the younger genera­tion in our inner-cities who must bear the burden ol broken homes, joblessness, crime and depen­dency. 

But his was not a message of hopelessness. "Do not become obeesaed with all that ia wrong with our race, • be said. "Rather, become obsessed with looking for IOiutions to our problems. Be tolerant ~ all positive ideas; their number is much smalJer than tbe countless number of problems to be solved. We need all the hope we can aet.• 
From tbia and other speeches and writings, our 

~enae is that Judae Thomas undentands the America ill which be lives and well knows that much ~ wbat this nation olfen ia conditioned on lkiD color and that diacrimination ia found across 
tbe lenltb ~ the land. It ia not 10 much his ccmervative potitica1 ideolo8Y u his persoaal and public life experieoces that have made him Jess aaquine about the ability ~ law IDd IOcial policy to 101ft bJ tbemlelves tboee problems that weiab IDOit heavily Oil black America. Tbat. it 
teemS, ia the ~ ol bia frequent pitches for reJiaDce Oil bard work and dilcipline, pride, .elf­
relpect and acceptance ol relpOOiibility by black Americana far their own destiny. Ilia record will and lbouJd aet a doler look nat moath. But it is important DOW DOt to caricature bia views. 
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QUOTES ABOUT JUDGE THOMAS 



lilT QTHJRI ABI SAYING AIOOT JUDql TIONa& 
Alvarel, rre4. (former Commi88ioner, EEOC) "He totally turned around the management and reputation EEOC ha~." Loa Anqelea Times: July 7, 1991 ••• "The commission [EEOC) became a much stronger government aqency in the years he was there." Miami Herald: July 11, 1991 

A•hcroft, GoverDor JohD. (Governor, Missouri) "Thomas possesses the hiqheat standards of honesty, integrity, and ethical oonduet. Hia judicial intellect is superb. Hi• life serves as an inspiration for all Americana." st. Loui• Po•t-Diapatehs July 2, 1991 

Ball, GriffiA. (former United States Attorney General) "The people who think that we're entitled to have a black on the Supreme Court but only a liberal black, they will vote against him. But I can•t imagine that there are too many senator• like that. Whoever heard ot •uch an arqument that only a liberal black can be on the Supreme Court. What kind ot country do we have where people would taka that position?" Associated Press: July 9, 1991 · 

Boicourt, Michael. (Chief Counsel, Office of the Missouri Attorney General) "Peraonally, there i• a great diqnity and self­confidence about him. He wore a aenaa of purpose about him that was almo•t overwhelming. He charmed and conquered everyone ot all kinds of persuasions." Chicago Tribuna: July 2, 1991 

civilatti, Benjamin. (former United States Attorney General) "I think the President made a good choice. I think he put quality and qualification• ahead of minority quotas." Baltimore Eveninq sun: July 2, 1991 

Danforth, leA&tor John. (United State• Senator, Misaouri) "CThomaa] would have great empathy tor the ordinary peraon. In many waya, Clarence Thoma• ia the people'• nominee tor the supreme court." St. Louia Poat-Diapatch: July 9, 1991 ••• "The clear meaaaqe traa thoae I visited was that Clarence Thomas had tranatormad the EBOC from the drega ot the federal bureaucracy to an efficiently operatinq aqency, which waa effectively performinq the dutie• Congreaa had aaaiqned to it." St. Louia Poat•Diapatch: July 17, 1991 ••• "It anyone think• that Clarence Thoma• ia a pre-determined vote on any particular iaaue, that indivi~ual do•• not know Clarence Thomaa. He ia fiercely independent." St. Louia Paat-Diapatch: July 9, 1991 
oeconcin1, lenato~ Deania. (United state• Senator, New Mexico) •I•m imprea•e4 with him. He ha• a lot or experience. H•'• a good writer. He'• a conaervative. That•• positive aa tar aa I'm concerned." Aaaociated Preaa: July 7, 1991. 
Gol48tain, Barry. (former attorney, NAACP Legal D•fense Fund) "The EEOC policy aaakin; tull relief tor victim. of intentional 



aiacrimination was a positive step." st. Louis Post-DispatCh: July ~, 1991 

Batch, Senator Orrin. (United States Senator, Otah) "This man is hiqhly qualitied an~ vary, very capable." 8oston Herald: July 2, 1991 

Heflin, Senator Bowell. (United States senator, AlaDama) ''He haa a good academic backqround." United Pres• International: July 11, 1991 

Booka, Benjamin. (Executive Director, NAACP) "When it comas to individual discrimination, his record ia pretty clear. If a black or woman has been individually diacriminatad aqainst or mistreated he'll go to the ends ot the earth to correct it." Associated Preas: July ~4, 1991 

Jaokaon, Alphonao. (Executive Director, Dallas Housing Authority) "Clarence haa the qreatest appreciation tor Thurgood Marshall, tor Martin Luther King. He knows, he truly knows, that without them we would not be where we are. And that'• why he believes people must be judged on merit and not on the color of their akin. We've all had experiences with raeiam, but he did not use tho•• experience• •• a crutch. He uaed them as a propeller." Dalla• Morning News: July 2, 1991 

Keith, JU4qe D&aOD, (Judqe, United States Court ot Appeals, 6th Circuit) "It I or a member ot my family were in trouble, he ia the kind ot person I'd like to appear before. our judicial philosophy may not be the aame, but he i• a briqht and reflective man who believes passionately in tairneaa. I say thia without re•ervation, and in full knowledge of all the people who complain about him." Wall street Journal: July 2, 1991 
leap, IV&D J. (Chairman, EEOC) "He made the E!OC a tirat-rate law enforcement agency where people were proud to say they worked." Aaaociatad Preaa: July 2, liil. 
Learaft Kaa4eraoa, Ju4qe JareD. (Judge, United State• Court ot Appeala, DC circuit) "Clarence Thoma• i• the American dream peraonified." Aaaooiated Preaa: July 1, 1991 
Laightoa, aiohar4 J. (attornef who arqued caae before Judqe Thomaa) "Jud;e Thoma•' decia1on in the caae (Alpo Pettoodt v. Balaton Pu;ina] haa been cited often, and !a being diaouased in all the aaminara on the Lanham Act (a federal law on fal•e advertiainq). It•• an extraordinarily clear opinion that•• wr.itten in a acholarly taahion, Thia vaa a weighty opinion, no p~ece ot tlutt.• A8aociated Preaa: July a, 1991 
Lita, JU4qe Arthur. (Judge, Circuit Court ot St. Louis County) "I· have known Judge Thoma• tor over 15 yaara. Ha tirat appeared before me •• Aaaiatant Attorney General ot Missouri in an important ca•• having atatewida effect. I immediately waa atruck 



not only by hia demeanor, superior knowledge and preaentation of the law, but his fine personality and warmth. The country will qreatly benefit from the acumen, knowledge, and attitude of •uch a fine gentleman, lawyer, and judge." Letter of Recommendation to Preaidant Buah: June 28, 1991 

Kikva, Ju4qe Abner. (Chief Ju4ga, united States Court of Appeal•, DC Circuit) "He haa been a very good colleague." Wall Street Journal: July 2, 1991 

.unn, Senator saa. (United States Senator, Georgia) "My i~tention right now ia to support him, and I'll be having warm word• of support at the hearinga." Atlanta Constitution: July 17, 1991 •.• "Clarence comes trom a background ot a ••qregated society, and I think over a period of time, if ha ia on the court, he will be very aenaitiva to discrimination.• Waahinqton Time•: July 17, 1991 

Quevedo, rrank. (former Chairman, Mexican-American Leqal Defense and Education Fund) "(Thomas] made this agency (!!OC) responsible to the concerns ot Hispanics, in word and in deed." Aaaoeiated Preaa: July 25, 1991 

Richey, Judge Charlea a. (Judqa, United States Diatriot Court for the District ot Columbia) "I like Clarence Thomaa. He'• knowledgeable about the law. i think that ha haa all the sensitivities required to be a qreat justice.• Associated Press: July 1, 1991. 

RobinaoD, JU4qe Aubray. (Chief Judqe, United States District court for the Diatrict ot Columbia) "[Thomas is] a vary hardworkinq paraon ••• He'll be very conacientioua," Savannah Morninq Newa: July 5, 1991 

aantaniello, JU4qe ADqelo. (Justice, connecticut Suprama Court) ''How would I daacribe him? He' • a very van person. Humble, peraonabla, intenae, atraiqhttorward with no aira. Clarence Thomas ia a real tair quy. He shouldn't be atereotyped, because he won't walk a atareotyped line. Clarence calla it aa he •••• it, not aa aomeone want• him to aee it." New York Newaday: July 17, 1991 

lil~ena&D, a. Gaull. (Vice-Chairman, IEOC) "He walked in the door, rolled up hia aleevea and went to work and turned the aq.ency around. Under Clarence Thomaa• laaderahip, the agency found ita miaaion •• a law entorcemant agency and it attained a credibility that it had never had betore." Loa Anqalea Times& JUly 7, 1991. 

ap~a4liD9, Jaaea, (former Chairman, Miaaouri Department of Re~enua) "He'• one ot the beat lawyera I aver ran into.• st. Louie Poat-Diapatch: July 2, 1991 
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THE WHITE HOUSE 

WASHINGTON 

July 25, 1991 

MEMORANDUM FOR EDE HOLIDAY 

FROM: GARY BLUMENTHAL ,- -~ - ---
\ 

SUBJECT: Clarence Thomas Update 

We do not have much to report at this time. 

1) Connie Newman's speech to the National Federation of Business 
and Professional Women's Clubs on July 22 reportedly went very 
well. Nonetheless, they passed a resolution opposing him (see 
attached). 

2) Bobbie told me yesterday that Gwen King was connecting with 
the National Association of Blacks in Government and that it 
should work out for their July 29 - August 4 meeting. 

3) Just to repeat, Secretary Sullivan is likely to appear at the 
Catholic Golden Age Conference on August 15. 

4) We are still awaiting word whether Roger Wallace will do the 
Texas Hispanic Chamber of Commerce convention on July 27. Thus 
far, we have failed with Carla Hills, John Negroponte, Mike 
Farren, and Jules Katz. It is Roger's last day as Dep. Und. Sec. 
before he heads for his new position as commercial counselor in 
Mexico City. Therefore, it is a real inconvenience from a 
personal standpoint. I called Shiree yesterday to check what she 
thought of Lujan or Madigan, but I havn't heard back from her. 

5) Both Alexander and Sullivan are working on the HBCU 
resolution. Remember that the goal is made just slightly more 
delicate by the ambition of the HBCU Board to be physically 
located at the White House. 

IDEAS FOR THE FUTURE -
Dan Casse of course claims the news in the next few weeks will be 
dominated by the William Kennedy Smith trial and the Milwaukee 
mass murder case. Nonetheless, a few wild thoughts for future 
activities: 

a. Alexander has found it very effective to challenge 
audiences to read the 1985 Clarence Thomas piece from the 
New York Times in which he explains the basis for his 
philosophy in life. Others may try a similar tack since 
reading Clarence Thomas is more persuasive then listening to 
pressure groups. 
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Page Two 

b. The President may attend the September 11 Stan Scott 
dinner. The presence of many Black leaders could make it 
an opportune time to mention Judge Thomas. 

c. We can remind the Cabinet of the President's discussion 
of the nomination at the July 23 Cabinet meeting and suggest 
they be prepared for him to possibly raise it again at the 
September 4 Cabinet meeting (e.g. follow what he wants). 

Please call if you have questions. 



RE~Ul.V 'J.. 4.. Ut\ • .1. u 
SU~REHE COURT NOHIN~~tON 

WHEaltAS, tb• Na.tional Federation of ll"in••• and Professional 
tJom~n • s Cli.Wa 1 Inc:. CI~PW/USA) has. tzac!i tionally suppo~t:•d and 
scusn~ ~0 p:oto~t lndlvid~•l ~1ghta .an4 f~eedo~ for all an6 haA 
pt.o~ted &nd auppo: t:ed aaio lndi.vi~~&l :i9ht• for woman in 
part1c:ul~, an~; 

WHEREAS, the :eti:ement of ~u~tice Thu:goo~ Marshall has ereat&d a 
vac;;anc;;~ on the Vnit~ · Stote~ ·supreme Court ~nd Judc;e Clarence 
'rho~WB gt the u.s. Cou.~t ~f Appeal3 has ~oen nominated £or t .his 
poaition by P%esi~ent CaotQe Bush, and: 

wt~·, .:uc!sc e1uene~ 'l'hom'la · b1s lli!Llte6 experience h' the 
Juc1lc1;u;y-, opposed moat: affi~:tnAtiva o!!C:i:ion plan~ a: t .he !o:z:mflr heac;'! 
of the Squal £mployment opportunity Co~aa1on, and appear~ 
~el.\.lct·ant to· clea;ly- :~tate his position on b.ae1a l.ndiv1c!ual ~ic;hts, 

· ·1nc:lud1ng a woman 1 s r·1ght to rep~o~~c:tive f: eedo:=, and failed to 
prov1~e · ~ull and fair 1nte:pz:et&tion e&.nd onfoxcement: of exi•tit1<J 
c1vi1 rights law., ane; 

WHEREAS, there · a~e many · ;~aliflea ~n~ expe~1enced mc~er~ of the 
Jud1c1ary Who ·aqqres~ively suppo~l 1nd1vi4ual$' risht~ and f:ee~o~s 

· prov14e4 un4el: the · con~titution ot · t.be Unitea Stat•s, now, 
1:he~·efoz:a, ~· 1 t 

RESOLVED ~ha.~ · 2P'W/USA stron;ly oppo:::.c::s the a.ppoi=t:nent of "u<19e 
· Cla~ence 'l'homaZJ · to the .S1.1~~cme eo~:-t, ·en4 endo:-••~ t:he ~ppo.Lni:maht 
and con£1rmat1on of a qu&lif·ied, expc~1enc:ec! "~:stic:e to the S1.1preme 

· Co1.1:t of the Uu-l.ted. States,. who a9'~~9s~lvel;r- supports an4 promotes 
the p:eservation of 1nd1viq~al r~ghta · and t:ecdo~ !or a!1, and be 
l.t fw:tbe: • 

RESOLVE~ thilt BPW/USA ask · all state fe4.e:at1ons An~ al~ othe-. 
women•s· o:9An1z&t1o~ to request :~elr u.s. sen4to~= to ·vote 

· a941nst ratification o! the appointn~nt of Cla~ence ~homa~. 



MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

October 1, 1991 

SECRETARY ALEXANDER 

EDE HOLIDAW 
ASSISTANT TO THE PRESIDENT 
AND SECRETARY OF THE CABINET 

Calls placed on behalf of Judge Clarence Thomas 

As you know, the confirmation vote of Judge Clarence Thomas is 
nearing. We are asking for your help in ensuring his 
confirmation by contacting the below listed Members of the Senate 
on his behalf: 

* Senator Graham 

* Senator Pell 

Please place these calls no later than Wednesday, October 2 and 
contact Fred McClure, Assistant to the President for Legislative 
Affairs (456-2230), with your evaluations. Your help with this 
very important nomination is greatly appreciated. 



MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

October 1, 1991 

SECRETARY MOSBACHER 

EDE HOLIDAW( 
ASSISTANT TO THE PRESIDENT 
AND SECRETARY OF THE CABINET 

Call placed on behalf of Judge Clarence Thomas 

As you know, the confirmation vote of Judge Clarence Thomas is nearing. We are asking for your help in ensuring his confirmation by contacting Senator Bill Cohen. 

Please place this call no later than Wednesday, October 2 and contact Fred McClure, Assistant to the President for Legislative Affairs (456-2230), with your evaluation. Your help with this very important nomination is greatly appreciated. 



THE WHITE HOUSE 

WASHINGTON 

October 1, 1991 

MEMORANDUM FOR SECRETARY BRADY 

FROM: 

SUBJECT: 

EDE HOLIDA~ 
ASSISTANT TO THE PRESIDENT 
AND SECRETARY OF THE CABINET 

Call placed on behalf of Judge Clarence Thomas 

As you know, the confirmation vote of Judge Clarence Thomas is 
nearing. We are asking for your help in ensuring his 
confirmation by contacting Senator Lloyd Bentsen. 

Please place this call no later than Wednesday, October 2 and 
contact Fred McClure, Assistant to the President for Legislative 
Affairs (456-2230), with your evaluation. Your help with this 
very important nomination is greatly appreciated. 



MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

October 1, 1991 

SECRETARY MADIGAN 

EDE HOLIDA~ 
ASSISTANT TO THE PRESIDENT 
AND SECRETARY OF THE CABINET 

Call placed on behalf of Judge Clarence Thomas 

As you know, the confirmation vote of Judge Clarence Thomas is 
nearing. We are asking for your help in ensuring his 
confirmation by contacting Senator Richard Shelby. 

Please place this call no later than Wednesday, October 2 and 
contact Fred McClure, Assistant to the President for Legislative 
Affairs (456-2230), with your evaluation. Your help with this 
very important nomination is greatly appreciated. 



THE WHITE HOUSE 

WASHINGTON 

October 1, 1991 

MEMORANDUM FOR SECRETARY SKINNER 

FROM: EDE HOLID~AAY 
ASSISTANT ;~~THE PRESIDENT 
AND SECRETARY OF THE CABINET 

SUBJECT: Call placed on behalf of Judge Clarence Thomas 

As you know, the confirmation vote of Judge Clarence Thomas is nearing. We are asking for your help in ensuring his 
confirmation by contacting Senator Wendell Ford. 

Please place this call no later than Wednesday, October 2 and contact Fred McClure, Assistant to the President for Legislative Affairs (456-2230), with your evaluation. Your help with this very important nomination is greatly appreciated. 



MEMORANDUM 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

October 1, 1991 

FOR SECRETARY LUJA:t-J,·· 

EDE HOLIDAW~' 
ASSISTANT TO THE PRESIDENT 
AND SECRETARY OF THE CABINET 

Call placed on behalf of Judge Clarence Thomas 

As you know, the confirmation vote of Judge Clarence Thomas is 
nearing. We are asking for your help in ensuring his 
confirmation by contacting Senator Jeff Bingaman. 

Please place this call no later than Wednesday, October 2 and 
contact Fred McClure, Assistant to the President for Legislative 
Affairs (456-2230), with your evaluation. Your help with this 
very important nomination is greatly appreciated. 



THE WHITE HOUSE 

WASHINGTON 

October 1, 1991 

MEMORANDUM FOR SECRETARY DERWINSKI 

FROM: EDE HOLIDA~!k' 
ASSISTANT ;~THE PRESIDENT 
AND SECRETARY OF THE CABINET 

SUBJECT: Calls placed on behalf of Judge Clarence Thomas 

As you know, the confirmation vote of Judge Clarence Thomas is 
nearing. We are asking for your help in ensuring his 
confirmation by contacting the below listed Members of the Senate 
on his behalf: 

* Senator Dodd 

* Senator Pryor 

Please place these calls no later than Wednesday, October 2 and 
contact Fred McClure, Assistant to the President for Legislative 
Affairs (456-2230), with your evaluations. Your help with this 
very important nomination is greatly appreciated. 



. . 

MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

October 1, 1991 

SECRETARY KEMP 

EDE HOLIDA~ 
ASSISTANT TO THE 
AND SECRETARY OF 

PRESIDENT 
THE CABINET 

Calls placed on behalf of Judge Clarence Thomas 

As you know, the confirmation vote of Judge Clarence Thomas is 
nearing. We are asking for your help in ensuring his 
confirmation by contacting the below listed Members of the Senate 
on his behalf: 

* Senator Moynihan 

* Senator Lieberman 

* Senator Shelby 

Please place these calls no later than Wednesday, October 2 and 
contact Fred McClure, Assistant to the President for Legislative 
Affairs (456-2230), with your evaluations. Your help with this 
very important nomination is greatly appreciated. 



MEMORANDUM TO ALL ASSOCIATE DIRECTORS 

FROM: GARY BLUMENTHA~ 
SUBJECT: JUDGE THOMAS 

First, please call your contacts and ask that they seek all 
opportunities for their Cabinet member to plug Judge Thomas. 
They should keep a tally of all the times their boss does a plug 
and report them to you. 

Second, you need to review all major addresses by your Cabinet 
members between now and mid-October. By COB tomorrow, I want to 
present to Ede this separate calendar with a recommendation as to 
those speeches where we think the Cabinet member could make it a 
major address on behalf of Judge Thomas. 

Thank you for your help on this. Please call with questions! 




