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I. Sentencing Guidelines That Include Capital Sentences
Are Required To Achieve The Purposes Of Sentencing

Congress has directed the Sentencing Commission to assure
that federal criminal sentences achieve four purposes: just
punishment, deterrence, incapacitation, and (where possible)
rehabilitation. In the words of the statute, 18 U.S.C.
53553(a)(2) (Supp. III 1985), federal sentences must be designed:

"(A) to reflectthe seriousness
of the offense, to promote respect
for the law, and to provide just
punishment for the offense;"

"(B) to afford adequate deterrence to
criminal conduct:

"(C) to protect the public from
further crimes of the defendant; and

"(D) to provide the defendant with
needed educational or vocational
training, medical care, or other
correctional treatment in the most
effective manner; If

These goals have binding effect on the Commission. 28 U.S.C.
5991(b)(1)(A) (Supp. III 1985).

The issue the Sentencing Commission must consider in the
capital sentencing context is whether and to what extent capital
sentences for the serious capital offenses contained in title 18
and elsewhere in the United States Codel are needed to achieve
these purposes. One could simply argue that this issue has
already been resolved by Congress, which from the inception of
this country to the present day has chosen to provide capital
punishment for numerous crimes. Even so, however, the
*Commission's decisions in drafting capital punishment guidelines
may still beguided by the extent towhich capital punishment
meets these purposes in particular contexts. For this reason, it
is important to assess the utility of capital punishment in
achieving the ggals of just punishment, deterrence, and
incapacitation. This review amply supports the judgment of
Congress that capital punishment is proper for certain egregious
federal offenses.

1 A list of federal statutes that providefor capital
sentences is attached as Appendix A.

2 Rehabilitation is irrelevant to the Commission's
deliberations on these matters. See section I. D, infra.



0

*0

0

2

A. Just Punishment

The first congressionally - mandated purpose of criminal
sentences is "to reflect the seriousness of the offense, to
promote respect for the law, and to provide just punishment for
the offense." 18 U.S.C. 53553(a)(2) (Supp. III 1985). The
legislative history of this provision reveals that:

"This purpose essentially the 'just deserts' concept
should be reflected clearly in all sentences; it is

another way of,saying that the sentence should reflect
the gravity of the defendant's conduct. From the
public's standpoint, the sentence should be of a type
and length that will adequately reflect, among other
things, the harm done or threatened by the offense, and
the public interest in preventing a recurrence of the
offense." S. Rep. No. 98 - 225, 98th Cong., Ist Sess. 75
( 1983 ) .

A death penalty is the "just deserts" for the extremely
serious offenses covered bycapital statutes in title 18. The
offenses listed in those statutes are among the most serious
crimes if not in fact the most serious crimes that can be
committed in the United States today. At the top of the list is
assassination of the President, proscribed by 18 U.S.C. 51751, an
act that has global implications. Indeed, the crime is so
serious that the Department has expressed it view.that even an
attempt to kill the President could constitutionally be punished
by death:

"AS the most powerful and visible of the nation's
leaders, the President maintains a unique position
within the Federal Government. As Commander- in - chief
of the armed forces, he discharges unique responsibil -
ities for the security of the country. As head of the
Executive Branch, he is entrusted with the authority of
coordinating and executing all laws of the United
States. For these reasons, an assault on the President
threatens the national security in a distinctive
fashion. Even if the attempt is unsuccessful,it may
produce a national sense of embarrassment, fear, or
trauma. An attempt on*the life of the President is, as
a result, different in kind, not merely in degree, from
anattempt on the life of any other public or private
citizen." Letter from Ted Olson, Asst. Attorney
General, Office of Legal Counsel, to Lowell Jensen,
Apr. 30, 1981, reprinted in Capital Punishment:
Hearings Before the Sen. Judiciary Comm., 97th Cong.,
lst Sess. 54, 64 (1981).
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Indeed, it is difficult to envision a single - crime in this
country more atrocious than assassination of the President.

Other*federal statutes protect important federal officials
from assassination. Title 18 U.S.C. 5351(a) covers "any
individual who is a Member of Congress or a Member- of - congress -
elect, a member of the executive branch of the Government who is
the head, ora person nominated to be head during the pendency of
such nomination, of [an important Executive department ] , the
Director (or a person nominated to be Director during the
pendency of such nomination) or Deputy Director of Central
Intelligence, or a Justice of the United States." Assassination
of such persons obviously has a grave effect on the proper
functioning of government and, in appropriate cases, deserves to
receive the highest penalty available under law.

Federal statutes also contain several vital national
security provisions. Title 18 U.S.C. 52381 prohibits treason; 18
U.S.C. 5794 does the same for serious forms of espionage. These
crimes also are extremely serious, and it is worth exploring the
need for the death penalty in this area at some length.
Espionage has far - reaching implications for the security of the
nation. From 1984 to 1986, twenty - seven U.S. citizens were
charged with espionage and all but one (Craig Smith) who have
been brought to trial have been convicted. A Report by the House
Permanent Select Committee on Intelligence entitled "United
States Counterintelligence and Security Concerns 1986,"
published this month, catalogued some of the more serious cases:.

John Walker during a 15 - year period provided
the Soviets with code cards and the plans to code
machines used widely by the Navy. The Soviets
undoubtedly read many of the classified messages
concerning submarine movements and tactics sent using
these machines during that period.

Jerry Whitworth provided other code cards and
code machine plans that allowed the Soviets access to
the same kind of messages both before and after Walker
retired. He also provided copies of coded messages and
other classified information about U.S. aircraft
carriers.

For two years, Jonathan Pollard provided
thousands of highly classified intelligence reports to
Israel, including reports the U.S. chose to share with
no other country.

Ronald Pelton, in a series of clandestine
meetings with the Soviets in Washington and Vienna,
provided detailed information on NSA'S efforts at
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breaking Soviet codes and intercepting sensitive Soviet
military communications. In those meetings, he gave
the Soviets a good description of many U.S. signal
intelligence capabilities against the Soviet Union and
betrayed collection programs it had taken decades to
establish.

For 30 years, Larry Wu Tai Chin spied for
China. During the last nine years of his career at
CIA, he saw, and in turn gave to the Chinese, a great
many classified CIA analyses about China.

Sharon Scranage betrayed the identities of CIA
agents in Ghana and perhaps in other African countries.
Her disclosures crippled CIA capabilities in Ghana.

Edward Howard betrayed the most sensitive
operations of the United States in Moscow, which had a
severe adverse impact on U.S. collection of
intelligence inMoscow.

TheHouse Report also concludes that " [ m ] ost of the Americans who
were caught spying between 1984 and 1986 had no ideological
commitment to another foreign country. They sold U.S. secrets
for financial reasons."

That serious cases of espionage, both wartime and
peacetime,3 might be appropriately be punished by a death penalty
has long been recognized. Judge Kaufman's opinion in United
States V. Rosenberg, 109 F. Supp. 108 (S.D.N.Y. 1953), denying
the motionfor reduction ofdeath sentences imposed for a

3 In the first few monthsof this Administration, the
Department advised Senator Thurmond that "serious consideration"

D

should be given to the issue of whether the death penalty is
appropriate for peacetime espionage. Letter from Ted Olson,
Office of Legal Counsel, to Senator Thurmond, May 26, 1981, at
10, reprintedin Capital Punishment: Hearings Before the Senate
Judicial" Comm., 97th Cong., lst Sess. 25 (1981). Since then,
the Senate has concluded that the penalty is properfor
aggravated cases of peacetime espionage. See S. Rep. 98 - 251,
98th Cong., 1st Sess., at 26 (1983). And the Department has
considered the matter at length, particularly in light of some of
the recent serious cases of peacetime espionage recited above.
The Department is now firmly ofthe view that capital punishment
is needed for aggravated cases of peacetime espionage. The
Department has previously expressed its view that such punishment
is constitutionally permissible. See letter from Ted Olson,
supra.
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,conspiracy toviolate the Espionage Act, sets forth cogent
'reasons why the death penalty may be imposed for espionage. As
he stated, "Throughout history the crime of traitors stands as
the most abhorred by people. At the time of the imposition of
the sentence, I pointed out that the crime for which these
defendants stood convicted was worse than murder. The
distinction is based upon reason. The murderer kills only his
victim while the traitor violates all the members of his society,
all the members of the group to which he owes his allegiance."
Id., at 110.

Significantly, espionage under 18 U.S.C. 5794 is a crime not
very different from treason, United States v. Drummond, 354 F.Zd
132, 152 (Zd Cir. 1965), cert. denied, 384 U.S. 1013 (1966),an
offense of such grave importance as to be singularly defined in
the Constitution, U.S.Const., Art.III, Sec. 3, and which
Congress has elected to treat as a capital offense from the
earliest days of the Nation. See 1 Stat. 112 (1790). See
generally Hau t V. United States, 330 U.S. 631 (1947). Treason
and espionagestrike at the very existence of government and at
the safety of the Nation. They may expose millions to danger or
death.4 Moreover, in the nuclear age, even ifthe disclosure of
defense - related information ultimately does not in fact weaken
national defense, such disclosure does make it significantly more
likely that a nuclear superpower will misjudge the defensive
capabilities of the United States and asa result take an
aggressive step that will escalate to an all - out conflagration.
A death penalty for aggravated forms of treason and espionage
therefore would appear to constitute "just punishment."

.Federal capital statutes also proscribe various deliberate
crimes that might be expected to result in multiple deaths and
therefore are particularly heinous. For instance, 18 U.S.C.
51992 forbids thewillful wrecking of a train resulting in death,
an offense that ordinarily would be expected to produce numerous

4 An affidavit submitted by Rear Admiral William Studeman,
Director of Naval Intelligence, in the Whitworth case reported
that: "Naval intelligence analysis has led us to conclude that
the Walker - whitworth espionage activity was of the highest value
to the intelligence services of the Soviet Union, with the
potential, had conflicterupted between the two superpowers, to
have powerful war- winning implications for the Soviet side."
Affidavit Of'RADM Studeman, United States v. Walker, Crim. No. 85 -
0552 (N.D. Cal . 1986).
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deaths and grievous injuries.5 Similarly, 18 U.S.C. 5532 & 33
and 49 U.S.C. 551472 & 1473 cover destruction of aircraft, motor
vehicles, or related facilities resulting in death as well as
aircraft hijacking resulting in death, offenses that could well
produce multiple homicides. Title 18 U.S.C. 51716, which
forbids mailing bombs that result in death, is also an important
statute: even in situations where the crime covered by this
statute involves "only" one murder, a death penalty could be
appropriate to maintain public confidence in the sanctity of
widely - used channels of commerce.

*The final statute that should be discussed is 51111, which
covers "merely" murder within federal jurisdiction. Although the
offense describedin this statute may not be as serious as those
discussed above, the intentional and unjustified taking of an
innocent person's life isnonetheless an offensethat, in
aggravated cases, deserves a capital sentence. Any other
sentence would be insufficiently severe because, as the Senate
Judiciary Committee has concluded:

"Murder does not simply differ in magnitude from
extortion or burglary or property destruction offenses;
it differs in kind. Its punishmentought also to
differ in kind. It must acknowledge the inviolability
and dignity of innocent human life. It must, in short,
be proportionate." S. Rep. 98 - 251, 98th Cong., lst
Sess. 13 (1983).

5 Constitutional questions have beenraised about thestatus
of 51992 since its terms do not mention the possibility of a
death sentence if the defendant waives his right to trial by jury
and is instead tried by the court. Under the analysis of United
States V. Jackson, 390 U.S. 570 (1968), such an arrangement might
be found to place an unconstitutional burden on the right to a
jury trial. However, the Commission might be able to fashion its
guidelines so as to avoid this particular constitutional
infirmity. The Department is analyzing this issue and will
respond more fully at a later date.

It must be emphasized, however,that the possible flaw in
51992 does not appear to infect any of the other federal death
penalty statutes with the sole exception of 18 U.S.C. 52113 (bank
robbery - related murder).

6 It is not clear whether the Sentencing Commission should
promulgate death penalty guidelines for aircraft hijacking since
constitutionally valid procedures for imposing a -capital sentence
are already contained in the statute itself.
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And Walter Berns has explained:

"The purpose of the criminal law is not merely to
controlbehavior a tyrant can do that but also to
promote respect for that which should be respected,
especially the lives, the moral integrity, and even the
property of others. In a country whose principles
forbid it to preach, the criminal law is one of the few
available institutions through which it can make a
moral statement and, thereby, hope topromote this
respect. To be successful, what it says and it
makes this moral statement when it punishes must be
appropriate to the offense and, therefore, to whathas
been offended. If human life is to be held in awe, the
law forbidding the taking of it must be held in awe;
and the only way it can be made to be awful or awe
inspiring is to entitle it to inflict the penalty of
death." W. Berns, Defending the Death Penalty, Crime
and Delinquency (Oct., 1980), reprinted in S. Rep. 98 -
251, 98th Cong., lst Sess. 10 (1983).

To punish aggravated murders and other heinous federal
crimes with less than a penalty of death conveys a deplorable
message. This point can readily be appreciated by contemplating
the essentially immoral effect that the Commission's guidelines
will have if"they do not provide for the death penalty. As
currentlydrafted,the Commission's guidelines specify lengthy
prison terms, if not in effect life terms, for crimes such as
second degree murder and forcible rape of a minor in aggravated
circumstances.7 These sentences are entirelyproper. But
without a death penalty, the guidelines will essentially "top
out" and equate second degree murder or rape with assassination
of the President or treason involving the nation's nuclear
secrets. Only if the guidelines provide a substantially greater
penalty for these most serious federal crimes will the sentencing
scheme fully "reflect the seriousness ofthe offense;" As then -
Solicitor General Bork arguedbefore the Supreme Court in defense
of death penalty statutes, "Capital punishment marks some crimes,
as particularly outrageous and offensive, and therefore to be
avoided by those individuals with even a trace of social
responsibility." Brief for United States as Amicus Curiae in
Fowler V. North Carolina, No. 73 - 7031, at 40 (1975).

7 This latter example is particularly troubling since it
demonstrates that in some circumstances a rapist will face a life
sentence for his crimes. In the absence of a death penalty, he
may decide to kill his victim to avoid leaving a witness, secure
in the knowledge that he can receive no additional punishment for
doing so.
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Further support for capitalsentencing guidelines is
provided by the overwhelming public recognition that the death
penalty is just punishment for murder and other serious crimes.
The sentencing guidelines legislation and its drafting history
indicate that the determinationof questions of proportionality
between offenses and penalties imposed for them optimally should
not depend primarily on the theories of particular writers or the
personal feelings of Commission members about what sort of
punishment is fitting for what sort of offense and offender, but
should take account of public attitudes on this question. This
point is implicit in the statutory specification that sentences
should be fashioned so as to "promote respect for the law,"
53553(a)(2)(A), and is also supported by more explicit statements
in the legislation and the Committee Report indicating that
sentencing levels may appropriately be coordinated to "the
community view of the gravity of the offense" and should "reflect
current views as to just punishment." See 28 U.S.C. 5994(c)(4);
S. Rep. 98 - 225, 98th Cong., 1st Sess. 170 - 71, 178 - 80 (1984).

The public overwhelmingly supports the death penalty for
serious crimes. The most recent national poll regarding the
death penalty was published last month by Media General -
Associated Press. The poll reveals that 85% of Americans favor,
and only 11% oppose,the death penalty for some murders. The
poll also reveals that support.for the death penalty crossed all
religious, educational, economic, and regional differences. The
Media General poll is consistent with numerous surveys taken by
various organizations, all ofwhich demonstrate tremendous public
acceptance of capital punishment. For instance, the 1986 Gallup
poll found 70% of Americans in favor of the death penalty for
murder, and only 22% opposed.8 A more complete compilation of

8 The Gallup Poll gives lower approval rates for the death
penalty than does the Media General - Associated Press Poll cited
previously. The reason is that the Gallup poll gives respondents
only two choices: Do you favor or oppose the death penalty forpersons convicted of murder? Professor Philip Harris, Assistant
Professor of Criminal Justice at Temple University has observed,
"The way a question gets asked makes a big difference. [ The
Media General question] isprobably.a more accurate reading of
where theAmericanpublic is. They don't support [the death
penalty] in all circumstances." 84% In Poll Su ortwDeath
Penalty, Los Angeles Times, Feb. 3 1985, at 8. ] Since the
Sentencing Commission presumably would promulgate guidelines
permitting the death penalty only in some circumstances, the
Media General poll is a more accurate indicator of prevailing
views on whether the deathpenalty would constitute just
punishment within the framework of a sentencing guidelines

(continued...)
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these polls and their results is contained in Appendix B to this
report.

In the face of these kinds of numbers, sometimes the
argument is made by death penalty abolitionists that the weight
of "enlightened" public opinion is opposed to the death penalty.
Often this argument boils down to nothing more than that those
who are opposed to capital punishment find the views of the
majority of Americans who favor capital punishment to be
"unenlightened." Made more narrowly, the argument might be that
thoughtful persons, when fully informed about the arguments on
both sides of the capital punishment issue, will oppose the
penalty. In fact, however, as an empirical matter, this argument
has little basis. For example, as of last year, 37 of the 50
states in this country had recently enacted or reaffirmed death
penalty provisions. Bureau of Justice Statistics, Bulletin:
Capital Punishment, 1985, at 3. This represents a broad approval
for the death penalty from the nation's elected representatives,
who have reached their judgment on the issue only after extensive
fact - finding, hearings, and legislative debate. Also, Congress
has repeatedly adopted death penalty statutes most recently in
1974 for aircraft hijacking, see P.L. 93 - 366, 88 Stat. 410 and
large"majorities in both Houses of Congress have within the last
two yeaes passed bills providing for the death penalty for some
crimes. Since Congress has wide- ranging fact - finding abilities,

.0

8(...continued)
system.

9 On February 22, 1984, the Senate passed S. 1765,a bill
providing constitutional procedures for imposition of the death
penalty, by a vote of 63 - 32. In October, 1986, the House passed
an amendment by Congressman Gekas to permit the imposition of the
death penalty for individuals involved in certain continuing
criminal enterprise drug offenses by a vote of 296 - 112.
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.it is clear that "informed" opinion supports the death penalty.10

Our society rightly considers the death penalty the only
fitting punishment for certain offenses; for some crimes, it
alone is the sanction that "reflect[s] the seriousness of the
offense, promote[s] respect for the law, and provide [s]
just punishment."

B. Deterrence

The second purpose the Commission is charged with meeting is
"to afford adequate deterrence to criminal conduct." 18 U.S.C.
53553(a)(2) (Supp. III 1985). As Congress has recognized, a
death penalty is the only adequate deterrent for some crimes.
Support for this conclusion comes from three sources: logic,
anecdotes, and statistical studies.

1. Logic

Logic compels the conclusion that the death penalty is the
most effective deterrent for some kinds of murders those that
require reflection and forethought on the part of persons of

10 The community of nations shares in this judgement. The
Department of State recently surveyed our embassies in all
countries in the world with which the United States shares
diplomatic relations. One hundred and twenty - nine, or roughly
four - fifths responded. Of these countries, approximately 98
retain the death penalty for some crimes while on1y31 have
abolished it. It is also interesting that many countriesretain
the death penalty for the types of crimes currently covered by
federal capital statutes. For instance, Great Britain retains
the death penalty for certain exceptional crimes such as wartime
treason.

While it is true that some Western European countries have
in recent years abandoned the death penalty, in part because of
abuse of the penalty by past totalitarian regimes, it must also
be observed that the death penalty was longfound bythese
countries to be entirely proper. Moreover, within countries that
have abolished capital punishment, public support for the penalty
often remains strong. For instance, more than 70% of Canadians
favor the death penalty for some crimes. Crime in Canada Spurs
Calls for Reviving Capital Punishment, Christian Science Monitor,
Sept. 23, 1982, p. 6.
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reasonable intelligence and unimpaired mental faculties.11 Such
persons logically can be assumed to be deterred to some extent by
the existence of the death penalty, and more deterred by the
finality of death than they would be by the next most serious
penalty lifeimprisonment without parole. As the Supreme
Court observed in Gre v. Geor ia, 428 U.S. 153, 186 (1976):
"There are carefully contemplated murders, such as the murder for
hire, where the possible penalty of death may well enter into the
cold calculus that precedes the decision to act;" In a footnote,
the Court added, "other types of calculated murders, apparently
occurring with increasing frequency, include the use of bombs or
other means,of indiscriminate killings, the extortion murder of
hostages or kidnap victims, and the execution - style killing of
witnesses to a crime." Id., at n. 53.

Sometimes it is argued that capital offenses are committed
in the "heat of passion" and therefore are not susceptible to
deterrence. This argumentis particularly misplaced when
levelled against the federal statutes that providefor the death
penalty. Title 18 capital offenses include the retaliatory
murder of a member of the immediate family of law enforcement
officials, murder of important government officials, espionage,
murder by mailing a injurious articles with intent to kill,
assassination of the President, willful wrecking of a trainresulting in death, bank- robbery related murder, or treason. See
18 U.S.C. ss 115(b)(3), 351, 794, 1716, 1751, 1992,2113, 2381.
It is obvious that none of these offenses is typically a "heat of
passion" crime. Therefore, one would expect that death penalties
for the federal capital offenses would be particularly likely to
have a significant deterrent effect. As Solicitor Bork observed,

"Treason, espionage, sabotage, aircraft piracy and
deliberate wrecking of trains (all of them federal
capital offenses) are prime examples ofentire cate -
gories of offense committed after calculation and in
pursuit of ulterior goals. The people who commit such
crimes are rational (albeit misguided or evil) individ -
uals and there is no reasonto believe they will not
attend their own self - interest and consider the poten -
tial severity of the penalty that might be meted out inresponse. These crimes (at least) are sufficiently
narrow and clearly defined, and sufficientlyopen to
dissuasion by deterrence, that capital punishment is

?

11 Espionage and treason are to an even greater extent
crimes of premeditation for which the sanction of death should
operate as a particularly effective deterrent. See United Statesv. Rosenberg, 109 F. Supp. 108, 115 (S.D.N.Y. 1953) (Kaufman,
J.).
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permissible for them regardless of its deterrent valueas applied to other crimes." Brief for the UnitedStates as Amicus Curiae in Fowler v. North Carolina,
No. 73 - 7031, at 34 (1975).

Even when the federal murder statute alone is considered,however, the heat of passion argument is a weak one. We knowfrom experience that a substantial number of murders arepremeditated. Indeed, we can collect the data on this pointthrough our law enforcement agencies. According'to the FederalBureau of Investigation's Uniform Crime Reports, in 1985, themost recent year for which complete statistics are available,17,545 murders12 were reported. Of these, 19.9 percent occurredas a result of felonious activities or suspected feloniousactivities, including 9.2 percent because of robbery, 2.9 percentbecause of narcotics offenses, 1.5 percent because of sexoffenses, 1.2 percent because of arson, and 3.1 percent becauseof other felonies. Federal Bureau of Investigation, UniformCrime Re- orts 1985, at 12.13 Thus, even ignoring othercategories in the report, more than 3,400 murders in 1985 aroseout of presumably premeditated felonious activity and wouldbesusceptible to deterrence. Another way of demonstrating the sameresult is'by reference to FBI data in the same publication thatof all 1985 murders, 14 percent were committed by "strangers",i.e., persons unknown to the victim. Id., at 11.14 Hence, againeven ignoring other categories in the report, more than 2,400murders in 1985 arose out of "stranger" murders thatare mostlikely to be susceptible to deterrence.
Finally, as a general proposition, the "heat of*passion"argument is a weak one. "The fact that murder tends to be acrime of passion does not prove that murder cannot be deterred bythe threat of severe punishment. It is possible that preciselybecause of the severe punishments prescribed, murders tend to be

12 "Murders" is defined in the Uniform Crime ReportingProgram as the willful (nonnegligent) killing of one human beingby another.

13 To round out the data, 39.3 percent were committedbecause of an argument (including 2.3 percent because of aromantic triangle), 18.1 percent because of other motives orcircumstances, and 22.8 percent because of unknown motives.

14 In addition, 41 percent were committed by persons"acquainted" with the victim, 17 percent by relatives, and 27percent were committedby a person of "unknown relationship."
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committed, on the whole, only by those unable to weigh the
possible costs against the probable benefits." W. Berns, For
Capital Punishment 104 - 05 (1979).

2. Anecdotal Evidence

Anecdotal evidencein support of the deterrent value of
capital sentences comes from examples of personswho have been
deterred from murdering, or risking a murder, because of the
death penalty. For instance, Justice Mccomb of the California
Supreme Court collected from the files of the Los Angeles Police
Department fourteen examples within a four year period of
defendants who, in explaining their refusal to take a life or
carry a weapon, pointed to the presence of the death penalty.
For instance,Louis Turck was arrested for robbery. He had used
guns in prior robberies in other states but simulated a gun in
the robbery in Los Angeles. He told investigating officers that,
*although he had been in California for only one month, he was
aware of the state's death penalty. He used a simulated gun
because = "I knew that if used a real gun and that if I shot
someone in a robbery, I might get the death penalty and go to the
gas chamber." People v. Love, 56 Cal.Zd 720, 366 P.Zd 33, 41, 16
Cal. Rptr. 777 (1961) (Mccomb, J., dissenting). Similarly, Jack
Colevriscommitted an armed robbery at a supermarket about aweek
after escaping from San Quentin prison. He was soon stopped by a
motorcycle officer. As an escaped convict with two prior armed
robbery convictions, Colevris knew he faced another along prison
term. But he did not use the loaded revolver on the seat next to
him because, he said, he preferred a possible life sentence to a
death sentence. Id., 366 P.Zd, at 41 - 42.

Further anecdotal evidence is recounted by Frank Carrington:

"In 1970 and 1971 the Los Angeles Police Department
surveyed persons whom they had arrested for violent
crimes, but who either had carried no weapons, had not
used their weapons, or had carried inoperative weapons.
Of the ninety - nine criminals who responded to the
question about why they had not killed, or, alterna -
tively, why they deliberately had avoided placing
themselves in a position where they could have killed,
their responses indicated that fifty percent were
deterred by fear of the death penalty; about eight
percent wererunaffected by the death penalty because it
was not being enforced; ten percent were undeterred by
the death penalty and would kill whether it was
enforced or not; and approximately thirty-two percent
were unaffected by the death penalty because they would
not carry a weapon under any circumstances, primarily
because of a fear either of being injured themselves or
of injuring someone else. Thus, one out of every two
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persons who had avoided circumstances in which they
might have killed provided the best possible empirical
basis for believing in the deterrent effect of the
death penalty. -- their own statements that a fear of
the gas chamber governed their actions." Carrington,
Deterrence Death andthe Victims of Crime = A > common
Sense Approach, 35 Vand. L. Rev. 587, 597 (1982).15

Anecdotes also reveal that some criminals committed
homicides or attempted to commit homicidesspecifically because
of the absence of a death penalty. For instance, according to
theAttorney General of Kansas, one of the contributing factorsleading to the reenactment in the 1930's of the death penalty in
Kansas for first - degree murder was numerous deliberate murderscommitted in Kansas by criminals who had previously committed
murders instates surrounding Kansas, where their.punishment, ifcaptured, could have been the death penalty. Such murders in
Kansas were admittedly made solely for the purpose of securing asentence to life imprisonment in Kansas if captured. Report ofthe Royal Commission on Capital Punishment 375 (1953). Morerecently, in March of 1973, four men entered a warehouse complexin Landover, Maryland and took numeroushostages. Five of thehostages were shot, but they all miraculously survived. Elevenothers were pistol - whipped. One of the victims, who had beenshot in the throat, later testified that one of the robbers "toldus he had a hand grenade and was going to blow us all up. Hesaid it didn't matter to him who died, since the worst that wouldhappen to him was that he would be taken care of the rest of his

15 These figures have been criticized on the ground thatthey "indicatethat but for capital punishment, we would haveamassively higher murder rate." Kaplan, The Problemof Capital
Punishment, 1983 Univ. of Ill. L. Rev. 555, 558 (1983). While
one can question the magnitudeof the figures, Kaplan's criticismappears misplaced when one recognizes that the study includedpersons who had "deliberately avoided placing themselves in aposition where they could have killed," a category includingpersons who carried no gun or a disarmed gun to avoid even thepossibility of shooting their victim. If more persons decided tocarry fully operative guns in committing armed robberies, the,murder rate would surely rise, but not necessarily to a"massively higher" rate.

The L.A.P.D.'S survey is corroborated by California SupremeCourt Justice Schauer's statement that during his years as atrial court judge "I repeatedly heard from the lips of robberssubstantially the same story: 'I used a toy gun [ or asimulated gun or a gun in which the firing pin or hammer hadlbeenextracted or damaged ] because I didnft want my neck stretched.'"Peo le v. Love, supra, 366 P.Zd, at 47 (Schauer, J., dissenting).
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life" in prison. No hand grenade was found, but the fact that
the robbers shot five people clearly indicates that they were
quite willing to kill in the recognized absence of a death
penalty. Four Guilty,in Holdup, Shootings, Washington Post,
Dec. 8, 1973, at Bi.

A more complete list of the anecdotal evidence in support of
the deterrent effect of the death penalty is attached to this
report as Appendix C. These examples strongly suggest that our
intuition is correct in suggesting that a death penalty will
deter some crimes.

3. Deterrence,studies

The area of the capital punishment and deterrence has been
the subject of a long and lively debatein the scholarly
literature. This section reviews the prominently - cited articles
and concludes that the best statistical evidence available
supports the conclusion that the death penalty has a deterrent
effect on homicide. It also points out that this finding is
consistent with a growing number of deterrence studies that
establish that more severe punishment deters crimes.

It may be useful to turn first to a statistical argument
that is occasionally raised in opposition to the death penalty.
Opponents of capital punishment sometimes argue that the death
penalty is "brutalizing" and that it may actually lead to more
homicides. The studies supporting this theory, however, are
seriously flawed. For instance, one study theorizes that the
death penalty may encourage murder because some criminals want to
be put to death. Solomon, Capital Punishment as Suicide and
Murder, 45 Am. J. Orthopsychiatry 701 (1975). It cites as
evidence two case studies where suicidally - inclined individuals
committed murder hoping to be caught andexecuted. They had
earlier tried more conventional ways to commit suicide but
failed. Undoubtedly, there are always going to be individuals
who do notfit the deterrence model, but this is no reason to
tailor the laws to their individuals unless they comprise a
significant segment of the population. It is ironic that the two
individuals cited by Solomon could have probably mounted an
insanity defense.

Another study is Bowers and Pierce, Deterrence or
Brutalization: What is the Effect of Executions?, 26 Crime &
Delinquency 453 (1980). They use execution and homicide data in
the state of New York from 1864 to 1967 to estimate the effect of
lagged executions on the current homicide rate. They find a
short - run positive ("brutalization") effect. There are several
flawsin their analysis, beginning with the use of monthly data.
Sampling at such close intervals makes their results extremely
sensitive to assumptions about the timing of the effect of
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*executions on homicides and to assumptions about the amount of
homicidesthat would "normally" occur in the month. They try to
predict the "normal" amount of homicides with a seasonal dummy
and a time trend, but it is likely that the number of homicides
committed in the previous months also affects the number of
homicides committed in the current month. Failureto correct for
this type of autocorrelation could result in finding of.a
brutalization effect when there is none.

A final study on this point is McFarland, Is Capital
Punishment a Short - Term Deterrent to Homicide? A Study of the
Effects of Four Recent American Executions, 74 J. of Crim. Law &
Criminology 1014 (1983). McFarland studies the effects of four
recent, highly publicized, executions in the United States and
looksfor the effects of the executions on the number of "normal"
weekly homicides before and after the execution date. He finds
neither a deterrent nor a brutalization effect. His study is
better than Bowers and Pierce's because it allows past homicides
to affect current homicides, a better definition of "normal," but
this is still an.ad hoc definition. Also, like any "event"
study, it is vulnerable to criticism about the time and
geographic scope of the effect.16

In sum, the "brutalization" effect is found in only a few
studies that use questionable methodology and in case studies of
deranged individuals. The brutalization effect, without a
general theory of behavior to support it, is a very poor
candidate for forming public policy. Reductio ad absurdum, it
leads to the conclusion that by reducing the level of punishment
we can reduce the crime rate, a proposition that is uniformly
rejected by the fifty states and Congress.17

Studies that purport to demonstrate thatthe death.penalty
fails to deter are equally flawed. Consider, for instance,.the

i!

16 A similar study by David Phillips finds a short term
deterrent effect to executions in London, particularly highly
publicized ones. Phillips, The Deterrent Effect of Capital
Punishment: New Evidence on an Old Controversy, 86 Am. J. of
Sociology 139 (1980). However, it appears to suffer from the
same flaws as McFarland's study.

17 The sophisticated studies in this area,which generally
find a negative correlation between capital punishment and
homicide rates, automatically take any "brutalization" effect
into account. Because they find a negative correlation, they
demonstrate that any "brutalization" effect, if it exists, is
outweighed by the deterrent effect.
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study by Bailey, Disaggregation in Deterrence andDeath Penalty
Research: The Case of Murder in Chicago, 74 J. of Criminal Law &
Criminology 827 (1983). The study is similar to that of Bowers
and Pierce discussed above. Bailey tries to estimate the effects
of lagged and contemporaneous executions on current homicides.
He usesweekly data from the city of Chicago from 1915 to 1921.
The flaws in this study are the same as those in Bowers and
Pierce: First, it is unlikely that a deterrent effect would be
limited to a geographic area. An execution in Chicago might well
deter murders in adjacent Evanston, Illinois or Gary, Indiana.
Second, Bailey usesweekly data which makes his results extremely
sensitive to assumptions about the timing of the effect of
executions on homicides. Third, the correction for the "normal"
amount of murders is as bad as the attempt by Bowers and Pierce
to correct for the same thing for identical reasons.

Next is Forst, Capital Punishment and Deterrence:
Conflicting Evidence?, 74 J. of Criminal Law & Criminology 927
(1983). Forst examines the 1960's by state to determine what
caused the growth in homicide rates between 1960 and 1970. He
concludes that the execution rate does not have an effect on the
homicide rate and interprets his findings as evidence against the
deterrent effect. His interpretation is not convincing because
he does find a significant negative effect of the conviction rate
on the murder rate. Most empirical attempts to estimate
deterrence find that the arrest rate, the conviction rate given
arrest, and the punishment rate given conviction have effects in
descending order ofmagnitude on the crime rate, and his results
are consistent with thisfinding. This could be interpreted as
evidence of deterrence - of the death penalty because conviction
does not have an effect totally independent of the punishment to
follow. Further problems with his analysis are ones - common to
all studies that use aggregate data. What is interesting in his
paper are his attempts at post hoc theorizing to explain his
results. He offers several explanations: First, there are more
incentives to kill witnesses if you are facing the ultimate
penalty. Butremoving the death penalty does not get rid of this
problem; even in the absence of a death penalty,first degree
murderers will face a maximum sentence such as life in prison.
He also speculates that juries are less likely to convict
criminals of capital offenses and that capital punishment
increases the acceptability of violence. These are examples of
what might be called the "demand for crime," the reaction of the
rest of the criminal justice system to the "supply of crime" that
Forst estimated. As discussed below, it is the interaction of
the supply and demand equations that determines how much crime is
committed, but Forst makes no attempt to try to account for the
demand equation. The fourth explanation is theone offered by
Solomon and discussed above.

?
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A simplistic study is Archer, Gartner, and Beittel, Homicide
and the Death Penalty; A Cross - National Test ofa Deterrence
Hypothesis, 74 J. of Criminal Law and Criminology 927 (1983).
The authors look at fourteen countries where the deathpenalty
was abolished. They conclude that homicide rates do not
significantly increase following the de 'ore abolition of the
death penalty. The study is primitiveand does not try to
account in any systematic fashion for other factors that may
influence changes in the murder rate in each country. Moreover,
the study uses as its "before and after" point the date of de
'ure abolitionof the death penalty rather than de*facto
abolition, introducing bias against a finding of deterrence.

A study by Deckerand Kohfeld, A Deterrencestudy ofthe
Death Penalty in Illinois, 1933 - 1980, 12 J. of Criminal Justice
367 (1984), predicts murder rates from the absolute numbers of
executions with annual data in Illinois from 1933 to 1960. They
find no effect, but this is understandable given their variable
construction. The theory of deterrence says that execution rates
should affect murder rates. They also fail to include an arrest
rate or conviction rate in their equation. Finally, they do not
attempt to correct for changes in the demand for crime.

?

I

A widely - cited study is found in T. Sellin, The Penalt of
Death (1980). Sellin compares homicide rates in states with andwithout the death penalty and following changes in a state's
death penalty status in the 20th century. He finds no signifi -
cant differences between "abolitionist" states (those that
abolished the death penalty) and "retentionist" states, or within
a state before and after imposition of the deathpenalty. This
analysis is too simplistic to detect a deterrent effect and does
not take into account other factors that might influence changesin the murder rate in each state. It also fails to even attempt
to estimate a supply of crime equation, much less a demand for
crime equation. Finally, he tries to identify a deterrent effectwith the statutory availability of capital punishment and not its
actual use.

While these studies are flawed, that is not to say thatstatistical research in this area has nothing to tell us about
deterrence in general and*capital punishment in particular. To
the contrary, some sophisticated studies have been done in thisarea, particularly in recent years, that provide clear support
for the hypothesis that the death penalty deters crimes.

In constructing a statistical model to measure deterrent
effects, it is important to model both the "demand" and the"supply" for crime. In all the studies discussed above, thecriminal was modelled as reacting to the penalties imposed by anoutside authority that is, as punishment goes up, criminal
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activity will move up or down. The model implicitly assumes that
punishment is not affected by criminal activity.

This assumptionis important because without it, anyresult
can be interpreted as evidence that the outside authority is
reacting to changes in crime. For example, suppose that a larger
number of homicides makes judges and juries less tolerant of
murder and more likely to sentence criminals to death. This
would appear as a positive correlation in the data 1.e., crime
goes up while punishment goes up that has nothing to do with
brutalization (or deterrence).

To complete the theoretical model, it is necessaryto model
the behavior of the outside authority: the police, the judges,
the prosecutors, the juries, the jailers, the legislature, and
ultimately the members of a given society. It is necessary to
know how these groups will react to changes in crimes because
they are the ones who determine the punishment faced by a
criminal. Once their behavior is modelled, one has a suitable
model for measuring the deterrent effect of punishment on crimes.
This supply - demand analysis is widely accepted in the empirical
literature as the properway for modelling deterrence questions.
See, e.g., Nagin, General Deterrence: "A Review of the Empirical
Evidence, inDeterrence and Incapacitation: Estimating the
Effects of Criminal Sanctions on Crime Rates (Blumstein, Cohen,
and Nagin, eds. 1978).

Several sophisticated studies have done this and provide
support for the deterrent effect of the death penalty. The most
recent substantial empirical study was performed by Professor
Stephen K. Layson of the University of North Carolina at
Greensboro, who utilized sophisticated time - series techniques and
data from the United States from 1936 to 1976. His study takes
into account previous important criticisms of time - series
research on the death penalty. Earlier studies had been
criticized on the following grounds: (1) the FBI data used to
measure homicides and the probabilities of punishment were
suspect, especially during the 1930's; (2) the results were
sensitive to the inclusion of additional explanatory variables
and the choiceof functional form; (3) the regressions were
unstable over the 1960's; and (4) the negative correlations
between the homicide rate and the execution rate could be
explained by the response of law enforcement efforts to changes
in the homicide rates rather than the response of potential
offenders to execution rates. Layson, Homicide and Deterrence:
A Reexamination of the United States Time- series Evidence, 52 S.
Economic J. 68, 68 (1985) [ hereinafter cited as "Layson" ] . To
solve these problems, Layson: (1) used more reliable Vital
Statistics data on homicide deaths in place of FBI data; (2)
employed additional explanatory variables and various functional
forms; (3) ran the regressionsover various time periods,
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(1983). In addition, Layson's results are insensitive to
assumptions about the timing of the deterrent effect. Layson,
United States Time - series Homicide Regressions with Adaptive

an earlier study of his concerning the deterrent effect of
capital punishment in Canada. Layson, Another View of the
Canadian Time - series Evidence, 16 Canadian J. of Economics 52
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including and excluding the 1960's; and (4) demonstrated that the
negative correlations were not the result of law enforcement
responses but rather were indicative of a deterrent effecton
potential offenders. Layson's study concluded that increases in
the probability of execution reduced the homicide rate.18
Specifically, Layson found that on average each executiondeterred more than eighteen murders. While complete confidence
in Layson's study must await further review (which is already
underway), his most recent finding provides clear support for the
proposition that the death penalty deters murder. A copy of his
study is attached to this memorandum as Appendix D.

One major consideration that must be addressed here (as in
evaluating all non- experimental analysis) is the prejudices of
the individual researchers. Analyzing one cross-sectional data
set, Leamer has concluded that a prejudiced researcher could find
the death penalty either deterred or did not deter by using
various alternative assumptions. Leamer, Let's Takethe Con out
of Econometrics, 73 American Economic Rev. 31 (1983). Layson,
however, recognized this concern and examined a wide array of
alternative specifications. He found that, whilethe precise
quantitative estimates are sensitive to prior beliefs, the
deterrence finding in his time series analysis is robust.
Layson, su - ra, 52S. Economic J., at 77 - 86.

Layson's study of the United States data is consistent with

18

?

"The econometric evidence presented in this
paper provides solid support for the
deterrence hypothesis. The deterrence
findings reported in this paper are not
fragile. Different sets of explanatory
variables have been used, alternative
functional forms for the homicide functions

have been used and the homicide function has
been estimated over different time periods.
The regression results consistently support
the deterrence hypothesis that increases in
the probabilities of arrest, conviction,and
execution reduce the homicide rate. Even
murderersappear to obey the law of demand."
Layson, supra, at 89 (emphasis added).
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Expectations, 62 Bull. of the N.Y. Academy of Medicine 589
(1986) .

Layson's studypis also consistent with sophisticated
econometric studies that model both the'supply and demand
equations done by other scholars. Important empirical work in
this area has been done by Isaac Ehrlich, notably his 1975 study,
The Deterrent Effect of Capital Punishment: A Question of Life
and Death, 65 American Economic Rev. 397 (1975). - While Ehrlich's
studyhas been criticized,19 he has responded to -those criticisms
in some detail. He has madea particularly strong response in
Capital Punishment: Some Further Thoughts and Additional
Evidence, 85 J. of Political Economy 741 (1977). There Ehrlich
estimates his supply - of-crime function across states in 1940 and
1950, years in which therewas considerable variation across
states in execution rates. He finds a deterrent effect that is
insensitive to different punishment variables, to the choice of
functional form, and to the choice of estimate procedure. He
also finds that his results are stable across the two periods and
across different regions of the country. In this article,
Ehrlich answers much of the criticism of his earlier study about
measurement error, choice of functional form, and stability.

Both Ehrlich's studies and Layson's studies can be attacked
for failure to include data on the effect of imprisonment length
as an alternative cause of the*deterrent effect observed.
Because such data do not appear to exist at this time for the
United States,such a criticism is hard to refute definitively.2

19 For instance, Bowers and Pierce argued strenuously that
Ehrlich's model was flawed because it used FBI data for
homicides, which appears to be, at least for certain time
periods, less reliable than Vital Statistics data. Bowers &
Pierce, The Illusion of Deterrence in Isaac Ehrlich's Research on
Capital Punishment, 85 Yale L.J. 187 (1975). Interestingly,
however, for whatever reason, they did not present alternative
estimates utilizing the Vital Statistics data. Had they doneso,
they would have discovered that the Vital Statistics data
provides an evenstronger deterrence result than does FBI data.
See Layson, supra, 52 S. Economic J., at 73; Cantor & Cohen,
Comparing Measures of Homicide Trends: Methodological and
Substant1veD1fferences in the Vital Statistics and Uniform Crime
Report Time- series (1933 - 1975), 9 Soc. Sci. Res. 121 (1980).

?
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20 For instance, Layson's estimate for the effect on the
murder rate from the reduction in executionsover time may
include the effect from the reduction in length of imprisonment
over time. Cf. Klein, Forst & Filatov, The Deterrent Effect of

(continued...)
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One study, however, has included such a variable in the equations
and still found a unique deterrent effect attributable to the
death penalty. The study Wolpin, Capital Punishment and
Homicide in England = A Summary of Results, 68 American Economic
Rev. 422 (1978) examines annual homicide and execution rates
in England from 1929 to 1968. It finds a significant deterrent
effect. It also estimates the effects of various punishments
compared to alternatives and finds that execution is a better
deterrent relative to life imprisonment.

The few"supply - demand" studies thatihave concluded that
capital punishment does not deter are unpersuasive. Passell and
Taylor, The Deterrent Effect of Capital Punishment:Anotherview,
67 American Economic Rev. 445 (1977), is acritical re - evaluation
of Ehrlich's 1975 study using aggregate United States data on
murder rates and arrest rates, conviction - given - arrest rates, and
execution - given - conviction rates. The difference is that the
authors use an odd functional form that makes interpretation of
their results difficult: They estimatea deterrent effect
assuming that the arrest rate is held constant. The authors are
able to reproduce Ehrlich's results, but find that Ehrlich's
equation isnot stable over the*1960's. Ordinarily this would be
fatal to inference drawn from time series data, but their odd
functional form makes their study difficult to evaluate.

A study by Hoenack and Weller argues that the Ehrlich's
results are spurious because an increase (decrease) in homicide
increases (decreases) the work- loads of the police and courts
causing the arrest, conviction, and execution rates to decline
(rise), at least in the short run. Hoenack & Weiler, A
Structural Model of Murder Behavior and the Criminal Justice

20(...continued)
Capital Punishment: An Assessment of the Estimates, in Deterrence
and Incapacitation: Estimating the Effects of Criminal Sanctions
on Crime Rates 345 (Blumstein, Cohen, and Nagin, eds. 1978).
However, this observation does not refute the basic finding of
Layson. Murderers who are sensitive to a reduction inthe
average length of imprisonment would presumably also be sensitive
to a reduction in the probability of execution. Also,;Layson's
result holds over a variety of different time periods. See
Layson, supra, 52 S. Economic J., at 80 -81. Since it is not
clear that average sentence length was falling during all of the
time periods, the probability of execution likely has at least
somedeterrent effect.

It should also be observed that Layson's estimates for the
deterrent effect of the death penalty may have been biased
downward byhis use of aggregate United States data for periods
when.the penalty was effectively limited to a subset of states.
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System, 70 American Economic Rev. 327 (1980). Professor Layson,
however, has shown that they failed to correct for autocorre -
lation. The correct estimation of their equations yields results
consistent with deterrence theory: - the probability of arrest, the

-probability of conviction given arrest, and the probability of
execution given conviction all decrease the homicide rate,
although onlythe negative coefficient supporting the deterrent
effect of arrest rates is statistically significant. Layson,
supra, 52 S. Economic J., at 71. For the reasons discussed in
connection with the Forst study above, however, the finding of a
statistically significant negative effect of arrest rates could
be interpreted as proof of a deterrent effect to capital
punishment.

From the perspective of the Sentencing Commission, it seemsclear that, to the extent the decision whether to adopt capital
sentencing guidelines hinges on the question of deterrence, the
best statistical studies to date support a finding that capital
punishment deters crime, specifically homicide. Particularly
important, however, is the fact that these studies, in stark
contrast to those finding no deterrent effect, are consistent
with a large body of empirical work that provides support for a
deterrence model of individual behavior.

A substantial body of literature has found a general
deterrent effect to criminal sanctions through the use of
aggregate data modelling both the supply and the demand for
crime. A deterrent effect of punishment on crime has been found
in a wide variety of settings. For example, Corman found a
deterrent effect using aggregate felony crime rates across 61 New
York counties in 1970. Corman, CrimeDeterrence in New York:
The RelationBetween Court Activities and Crime, 19 Economic
Inquiry 476*(1981). Bartel found a deterrent effect in a
personal and property supply - of - crime equation for women across
33 U.S. states in 1970. Bartel, Women and Crime = An Economic
Analysis, 17 Economic Inquiry 29 (1979). Block, Nold, and Sidak,
in a study of bakeries in 20 U.S. cities between 1965 and 1976
find that price fixing is deterred when nearby suits are filed.
Block, Nold & Sidak, The Deterrent Effect of Antitrust
Enforcement, 89 J. of Political Economy 429 (1981).

All studies using aggregate data are susceptible to the
charge of data manipulation. However, the apparently
contradiction seen in some of the results of aggregate studies
are not as prevalent in studies that used individual data.
Studies using individual data can be more carefully controlled
and measurement of the relevant crime and punishment variables is
more easily done. As a result, most of these studies report
results consistent with a deterrent effect to punishment. For
example, Witte and Woodbury estimate a deterrent effect of audits
on individual income tax cheating. Witte & Woodbury, The Effect
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of'Tax Laws.and Tax Administration on Tax Compliance: The Case
of the U.S. Individual Income Tax, 38 National Tax J. 1 (1985).

Witte, in a study of 641 felons released in North Carolina in
1971 finds that felons are less likely to recidivate the higher
they perceive the probability of being apprehended. Witte,
Estimating the Economic Model of Crime with Individual Data,
Quarterly J. of Economics 57 (1980). The evidence is not
completely one- sided. One study failing to find a deterrent
effect using individual data is Myers, Estimating the Economic
Model of Crime: Employment vs. Punishment Effects, Quarterly J.
of Economics 157 (1983).

The most recent and perhaps the best study using individual
data is Viscusi, who uses a sample of 2000 inner - city black
teenagers - in Boston, Philadelphia, and Chicago to estimate the
risks and rewards for various types of crimes. He finds that
crime incomes are higher where the risk of apprehension and
punishment is highest, which is to be expected in a labor market
where criminals are compensated for committing relatively
hazardous crimes. By implication, if there.are risk premiums
associated with criminal activity, then criminals can be deterredby simply increasing the risks associated with those activities.
Viscusi, The Risks and Rewards of Criminal Activity: A
Comprehensive Test ofcriminal Deterrence, 4 J. of Labor
Economics 317 (1986).

While these general deterrence studies based on both
aggregate and individualized data focus on the -deterrent
effect of sanctions other than capital punishment, there is no a
priori reason for artificially limiting their findings merely to
imprisonment. The studies support the hypothesis that increased
levels of punishment decrease crime. As the net expected benefit
of one particular activity decreases, criminals substitute others

in short, more serious punishment deters crime. No one would
dispute the proposition that a death sentence is a more serious
punishment than a lengthy prison sentence. Thus, the findings of
the general deterrence studies also provide support for a deter -
rent effect for the death penalty. Theysupport our intuition
and, indeed,the basic premise of our federal sentencing system
that potential offenders, or at least a significant portion of
them, make rational choices. We can debate the magnitude of the
effects, but deterrence appears to be an undeniable fact of life.

4. Innocent Lives Would Be Risked
Without The Death Penalty

Given the inherent plausibility of the deterrent power of
the threat of death, society must choose between: (1) trading
the certain shortening of the life of a convicted murderer
against the survival of an unknown number of innocent persons
whose future murder by others becomes more probable unless the
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convicted murderer is executed; and (2) trading the certain
survival of the convicted murderer against the loss of the lives
of an unknown number of innocent victims, who are more likely to
be murdered by others if the convicted murderer is permitted to
live. This choicemust be made in favor of protecting society.
As Professor van den Haag has put it: - "It seems immoral to let
convicted murderers survive at the probable or even at the
merely possible expense of the lives ofinnocent victims who
might havebeen spared hadthe murderers been executed." E. van
den Haag, In Defense of the Death Penalty: A Legal

- Practical -
Moral Analysis, 14 Crim. L. Bull. 51, 59 (1978). In short,
under the statutory scheme, only the death penalty can be deemed
"to afford adequate deterrence" tohomicide and other federal
capital offenses.

C. Incapacitation

The Commission's guidelines must also serve "to protect the
public from further crimes of the defendant." 18 U.S.C.
53553(a)(2)(C) (Supp. III 1985). In some circumstances, only a
death sentence can properly protect the public by incapacitating
violent offenders.

It is obvious that the death penalty is the most effective
means of incapacitating murderers from committing further crimes
of any sort. Incapacitation of such persons is important because
it is generally acknowledged that some persons who commit capital
crimeswill commit other crimes capital or otherwise if
given the opportunity. As the Senate Judiciary Committee has
explained:

"In some cases, imprisonment is simply
not a sufficient safeguard against the future
actions of criminals. Some criminals are
incorrigibly anti - social and will remain
potentially dangerous to society for the rest
of their lives. Mere imprisonment offers
these people the possibility of escape or, in

0
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21 As Professor Kaplan points out, this argument assumes
that the imposition of executions will not "backfire" and lead
through its "brutalizing" effects to more homicides than it
prevents. See Kaplan, The Problem of Capital Punishment, 1983
Univ. of Ill. L. Rev. 555, 560 - 61. For the reasons discussed
previously, however, it is reasonable to concludethat the chance
of this counter - intuitive "brutalization" effect is"much less
than the chance that the death penalty actually deters murder and
other crimes.
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some cases, release on parole." S. Rep. 98 -
251, 98th Cong., lst Sess. 12 (1983).

This point can bedemonstrated with specificexamples. Forinstance, Eddie Simon Wein was sentenced to death in Los AngelesSuperior Court in 1957. Instead of being executed, he was
released from prison in 1975 to live in WestLosAngeles, withoutwarning to his neighbors. Within months, he began to attack andkill women in the area. Fortunately for other potential victims,his apprehension was swift. He was convicted in - 1976 of firstdegree murder of one woman, attempted murder of another, and
numerous sexual offenses. The woman who was killed by Wein andthe women who were scarred by him for life would not have beenvictims if Eddie Wein had been executed as originally decreed.Here the death penalty would have spared an innocent life.

Similarly, Henry Jarrette a double murderer  wassentenced to a long prison term instead of executed. During anoutside - the - prison trip,he eluded a guard and escaped. Two dayslater he abducted a sixteen - year old girl and raped her. Finally
he killed a sixteen - year - old boy who was driving a car Jarrettedecided he liked. W. Berns, For Ca ital Punishment 103 (1979).
Had Jarrette been executed, these crimes would never have
occurred.

Statistical studies prove that these are not just isolatedexamples. Out of a sample of 164 paroled Georgia murderers,eight committed subsequent murders within seven years of release.Heilbrun, Heilbrun & Heilbrun, Im ulsive and PremeditatedHomicide' An Anal sis ofsubse ent Parole Risk of the Murderer,
69 J. Criminal Law & Criminology 108, 110 - 13 (1978). A study oftwenty Oregon murderers released on parole in 1979 found that one(i.e., five percent) had committed a subsequent homicide withinfive years of release. J. Wallerstedt, Bureau of JusticeStatistics S ecial Re ort: Returnin to Prison 4 (1984). HugoBedau reports'that data supplied by the National Council on Crimeand Delinquency shows that, between the years 1965 and 1974, of11,404 persons originally convicted of "willful homicide" andsubsequently released from prison, 170 were returned forcommission of a felony and 34 were returned during for asubsequent criminal homicide durin the first ear alone. H.Bedau, TheDeath Penalty in America 175 (3d ed. 1982). Had the

?

22 From this data, Bedau argues:

"If we cannot improve release and parole procedures soas to turn loose no one who will commit a furthermurder or other felony, we have three choices. ,Either
we can undertake to execute everyconvicted murderer;

(continued...)
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death penalty been imposed on some of the murderers in thesestudies, innocent lives would have been saved.

While it is not possible to determine precisely how manyinnocent lives have been saved by the execution of convictedmurderers whowould have killed again had their lives beenspared, the data available suggest that it is not an insignifi -cent number. For example, according to the Bureau of JusticeStatistics ("BJS"), of the roughly 52,000 inmates in stateprisons in 1984 serving time for murder, an estimated 810 hadpreviously been convicted of murder, and had killed 821 personsfollowing their prior murder convictions. Ifeach of theseinmates had been executedfollowing hisfirst murderconviction,
an estimated 821 lives would have been saved. Of course, sinceonly a fraction of convicted murderers receive the death penalty,
821 is not a fair estimate. Instead, the number of innocentlives saved would be substantially less.23 Nonetheless, thesefigures are surely a testimonial to the incapacitative benefitsof the death penalty.

Even the alternative to eventual parole a "real life"sentence will not effectively incapacitate. Prisonersincarcerated rather than executed will continue to pose a seriousthreat to guards, inmates, and others in the prison setting. See

22(...continued)
or we can undertake to release none of them = or we canreconcile ourselves to the fact that release
procedures, like all other human institutions, are notinfallible, and continue to try to improve
rehabilitation and prediction during incarceration."Id., at 180 (emphasis in original).

There is, of course, another option: we can undertake to executethose murderers who may be predicted to pose a great risk ofsubsequent murder, as evidenced by the previous commissionof aparticularly aggravated homicide.

23 For instance, one might derive a rough estimate bymultiplying 810 convicts by 3.1 percent the proportion ofconvicted murderers who had been sentencedto death out of thoseadmitted to prisongfor homicide in 1983. See Bureau of JusticeStatistics, Bulletin: Ca ital Punishment 1984, Table A- l(attached as Appendix F). This calculation yields a figure ofapproximately 24 innocent lives saved, a figure which is probablytoo low since those executed might be expected to pose a greaterrisk of a subsequent homicide than the population of convictedmurderers generally.
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S. Rep. 98 - 251, 98th Cong., lst Sess. 12 (1983). Recent events
confirm the serious problem of protecting prison officers and
inmates from dangerous prisoners already serving life sentences
for murder without any realistic possibility of parole andwho

therefore currently have "nothing to lose" by killing yet again.
At least five federal prison officers have been killed since
December1982, andthe inmates in at least three of the incidents
were already serving life sentencesfor murder. In the most
securecell block of America's highest security;prison the
Control Unit of the Marion, Illinois, penitentiary there were,
in March 1984, 19 prisoners who had murdered prison officials or
other inmates while in prison. In view of the long sentences
(including "real life" sentences) that the Sentencing Commission
is recommending for capital crimes, this problem can be expected
to increase in the future.

Analytically, the problem of prison killings has both an
incapacitative component and a deterrent component. With respect
to incapacitation, imprisonment rather than execution willfail
to protect prison officials by permitting a convicted killer the
opportunity to kill again. With respect to deterrence, if the
Commission does not provide for the death penalty for federal
prison killings, "lifers" can literally "get away with
murder" since they will receive no additionalpunishment for
slaying prison guards or prison inmates.24 For both reasons,
capital sentencing guidelines appear justified.

D. Rehabilitation Is Irrelevant
For Capital Offenders

It might be argued that the fourth purpose of sentencing the
Commission is charged with satisfying "to provide the
defendant with needed educational or vocational training, medical
care, or other correctionaltreatment in the most effective

ed. 1982). As with the unsophisticated anti - death penalty
studies discussed earlier, no attempt was made to control for the
variety of other factors that might influence prison homicide.
Moreover, the years selected for the study 1964, 1965, and
1973 all were periods of virtual de facto abolition of the
death penalty. Inthose years, 15, 7, and 0 persons were
executed respectively in the entire United States. Bureau of
Justice Statistics, Capital Punishment 1984: A National Prisoner
Statistics Report, at12.

24 One study looked at the rates of prison homicides
committed in capital punishment jurisdictions as opposed to
abolitionist jurisdictions and concluded that no deterrent effect
existed. Wolfson, The Deterrent Effect of the Death Penalty upon
Prison Murder, in H. Bedau, The Death Penalty in America 159 (3d

?
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manner" argues in favor of imprisonment rather than execution
of offenders. This view is inconsistent with the Sentencing
Reform Act. As the principal legislative history to the Actexplains, "almost everyone involved in the criminal justice
system now doubts that rehabilitation can be induced reliably in

Va prison setting, and it is now quite certain that no one canreally detect whether or when a prisoner is rehabilitated." S.
Rep. 98 - 225, 98th Cong., 1st Sess. 38 (1983). Thus, the
statutory scheme rejects rehabilitation as a general purpose forproviding a prison sentence. See 28 U.S.C.5994(k) (Supp. III
1985) ("The*commissionshall insure that the guidelines reflect
the inappropriateness of imposing a sentence to a term ofimprisonment for the purpose of rehabilitating the defendant

Since imprisonment is, under the Act, an inappropriate
sentence for the purpose of rehabilitating any offenders,andsince a lesser sentence would generally be plainly inadequate for
a capital offender, it follows that concern for rehabilitating
capital offenders is an inappropriate consideration in designing,
sentences for such offenders.

E. Other Arguments Against The
Deathpenalty Are Misplaced

The foregoing sections demonstrate that, under certaincircumstances, capital sentences are needed to meet the purposes
of punishment explicitly recognized by the Sentencing Reform Act.
Sometimes, however, arguments are made that capital sentences areimproper, despite serving the purposes of punishment. It is notimmediately clear whether these other issues may be considered by
the Sentencingcommission, since Congress has defined the
Commission's mandate and explicitly authorized capital sentences.
Nonetheless, for purposes of completeness, this section reviews
these miscellaneous issues.

Occasionally it is suggested that the death penalty is
"degrading" and therefore an improper punishment. This argument
carries little weight. As Professor van den Haag has explained:

"Why would execution degrade human dignity more than
life imprisonment? One may prefer the latter; but it
seems at least as degrading as execution. Philoso -
phers, suchas Immanuel Kant and G.F.W. Hegel, thought
capitalpunishment indispensable to redeem, or restore,
the human dignity of the executed. Perhaps they were
wrong. But they argued their case, whereas no one has
explained why capital punishment degrades. Apparently
those who argue that it does degrade dignity simply
define the death penalty as degrading. If so, degrada -
tion (or dehumanization) merelyis a disguised synonym
for their disapproval." E. van den Haag, The Death
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More, 18 U.C. Davis L. Rev. 957, 969

Commons, April 21, 1868. These examples were collected by
Professor Walter Berns, who wrote that "Indeed, no political
philosopher before or after Cesare Beccaria, with the qualified
exception of Jeremy Bentham, has opposed the death penalty as
such, although some have opposed its imposition for some(in
fact, for most) crimes." W. Berne, ForCa ital Punishment 22
( 1979 ) .

Less frequently, it has been suggested that the death
penalty violates the Constitution's prohibition of cruel and
unusual punishments. U.S. Const., amend. VIII. The Supreme
Court has rejected this argument, however, explaining thatrespect "for the ability of a legislature to evaluate, in termsof its particular State, the moral consensus concerning the deathpenalty and its social utility as a sanction, requires us to
conclude, in"the absence of more convincing evidence, that theinfliction of death as a punishment for murder is not withoutjustification and thus is not unconstitutionally severe." Greggv. Georgia, 428 U.S. 153, 186 - 87 (plurality opinion). No otherconclusion seems possible, since the Constitution by its termsexplicitly recognizes the possibility of imposing the penalty,
see U.S. Const., amend. V (authorizing deprivation of "life" solong as due process of law is followed), amend. XIV (same), andsince the original intent of the framers of the constitution wasundoubtedly to permit such penalties, see R. Berger, DeathPenalties: The Supreme Court's Obstacle Course (1982).

In short, capital sentences serve the purposesof sentencingspecified by Congress and do not contravene any other principlelegal or otherwise that would forbid their use.

It is also sometimes contended that the death penalty
violates "natural law." Setting aside the question of the
relation of jus naturale to the Sentencingcommission, it is
enough to note that there is little support for the positionthat
natural law proscribes the death penalty. Immanuel Kant
explained that where a criminal has willed a criminal act such as
murder, the author of the penal law may appropriately specify a
penalty of death. Immanuel Kant, The Meta h sical Elements ofJustice 104 - 05 (trans. John Ladd 1965). John Locke argued that"Political power, then, I take to be a right of making laws withpenalties ofdeath, and consequently all less penalties." John
Locke, Second*Treatise of Civil Government, chapt. 1. Similarviews on the propriety of the death penalty were shared by Thomas
Hobbes, see Leviathan, pt. 2, chapter 21; Jean - Jacques Rousseau,seeThe,social Contract, book 2, chapter 5; the baron de
Montesguieu, see The S irit of the Laws, book 6, chapter 2: andJohn Stuart Mill, see Speech Delivered before the House of
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II. The Federal Death Penalty Has Been
Pro erl Administered

Although the death penalty isfor some crimes the onlyappropriate punishment, it is often argued that difficulties inthe administration of the penalty should preclude its use. Thissection considers these arguments and finds them wanting.
A. Distributional Arguments Against,The

Death Penalt Are Entitled To Little Wei ht

O

Opponents of the death penalty occasionally argue thatbecause some persons who deserve the penalty of death do notreceive it, it is "unjust" to impose it on others. Thisdistributional argument fundamentally misconceives the nature ofjustice. It is clear that some number of murderers who deservecapital punishment will never be caught, some number will neverbe convicted, and some will never be sentenced todeath. Thefact that these murderers fortuitously escape the death penalty,however, does not affect the justice of imposing it on othermurderers who also deserve it: by assumption, these murderersstillhave received a just penalty.

To be sure, every effort should be made to sentencecriminals guilty of equally severe crimes to the same punishment.That enterprise, after all, is what animated the SentencingReform Act and the creation of the Sentencing Commission. But noone has ever suggested that the prison gates should swing openfor allrobbers because some have been.sentenced to probationwhile others equally blameworthy have been sent to prison. Bythe same token, the option of a capital sentence should not bebarred for those who deserveit merely because all who deserveitwill not receive it.

Professor van den Haag has addressed this point at somelength. His analysis bears repeating:

"Since it is never possible to punish equally allequally guilty murderers, we should punish, as theydeserve, as many of those we apprehend and convict aspossible. Thus, even if the death penalty wereinherently discriminatory which is not thecasebut deserved by those who receive it, it would bemorally just to impose it on them. If,Vas I contend,capital punishmentis just and not inherentlydiscriminatory, it remains desirable to eliminateinequality indistribution, to apply the penalty to allwho deserve it, sparing no racial or economic class.But if a guilty person or group escaped the penaltythrough our porous system, wherein is this an argumentfor sparing others?" E. van den Haag, The Death
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More, 18 U.C. Davis L. Rev. 957, 962 - 63
(1985) .

B. The Federal Death Penalty Can
Be Administered Without Regard
To The Raceof The Defendant

Since 1930, the date to which Bureau of Justice Statistics
extend, 33 federal, non- military25 executions have been carried
out. Of the 33 personsexecuted, 28 were white,.3 were black,
and 2 were American Indians. See Appendix E, Federal Executions,
1930 - 63. These figures do not suggest racial bias in the past
administration of the federal death penalty, even though all of
those executions took placeprior to the imposition of rigorous
procedural safeguards by the Supreme Court. 6 To be sure, one
would like more elaborate data in reviewing this issue. For
instance, one would like to know the percentage of minorities
arrested, tried, convicted, and sentenced to death for federal
capital offenses. But racialbreakdowns of this type are not
available through BJS historical statistical series.27

This lack of evidence of discrimination in the federal
capital statutes leads opponents of these statutes to argue by
analogy from state death penalty system. The analogy is clearly
imperfect, however, because the opportunitiesfor hidden
discrimination in the administration of, for example, the statute
proscribing assassination of thepresident are much more limited.
Moreover, even focusing on the administration of State death
penalty statutes, the available data do not suggest racial bias
against defendants. Although it is true that as of 1984,
according to data reported by the Bureau of Justice Statistics,
some 42% of inmates under a death sentence were blackand blacks
constituted only about 12% of the general population, any
inference of discrimination derived from these figuresdissolves

0

25 The Sentencing Commission does not have jurisdiction over
offenses prosecuted under the Uniform Codeof Military Justice.
See18 U.S.C. 53551 (Supp. III 1985).

26 It is not surprising that the figures reveal a larger
percentage of American Indian defendants than would be expected
on the basis of population alone because many murders committed
by Indians would be expected to fall within federal jurisdiction.
See 18 U.S.C. 51111.

27 Data on the race of the victim of federalcapital
homicide offenders is not available through BJS either.
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on closer examination. In fact, a white person arrested forhomicide was far more likely to be sentenced to death than ablack arrestee. Between 1980 and 1984 blacks constituted 48.5%of adults arrested for homicide, but only 41% of those admittedto prison under a death sentence.28 Whites constituted 50% ofthose arrested but 58% of those sent to prison under a deathsentence. Finally, among every 1,000 whites arrested forhomicide during this period, 16 were admitted to prison under adeath sentence, but for every 1,000 blacks arrested,only 11.6entered prison under a death sentence. While these data do notcontrol for the severity of the crime or the likelihood that anoffender will be arrested, they strongly suggest that blackoffenders do not fare worse than whites once they are broughtinto the justice process. Surely if juries were acting on thebasis of racial prejudice this situation would be reversed.
Some have suggested, however, that even if the death penaltyis administered without regard to the race of the defendant, ithas been administeredwith regard to the race of the victim. Inparticular, statistical studies have been prepared that purportto show that killers of blacks are less likely to receive thedeath penalty than are killers of whites.
The most extensive of these studies, conducted by ProfessorDavid Baldus, was relied on by the.offender inMccleskey v. Kemp,753 F.Zd 877 (llth Cir. 1985), cert. - ranted, U . S .(1986), where the en banc court rejected the statistical argumentas insufficient to prove discriminatory intent, as required bythe Fourteenth Amendment. Even if the Supreme Court shouldreverse the judgment in Mccleksey, its holding is extremelyunlikely to affect the validity of federal death penaltystatutes. The impact of a reversal would necessarily be limitedto those areas in which statistics demonstrate discriminatoryadministrationof the death penalty. Since the last federalexecution occurred in 1963 and any future death penalties wouldbe imposed under new sentencing guidelines, there would simply beno basis for a statistical challenge to a federal death penalty.And, of course, none of the existing studies have demonstrateddisparity on the basis of the race of the victim in theadministration of the federal death penalty.

Moreover, the nature of many federal crimes precludes anydemonstration of bias in the administration ofthefederal deathpenalty based on the race of the victims. Manyof the capital

?
28 These figures, along with the data in the remainder ofthis paragraph, are drawn from the Bureau of*Justice Statisticspublication Bulletin: Capital Punishment, 1984, Tables A- l, A- 2,and A- 3, which is attached to this memorandum as Appendix F.
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federal offenses do not have a single, identifiable victim. Forexample, incidents of espionage or treason harm all members ofsociety rich and poor, young and old, black and white.Similarly, the crimes of assassinationof the President or of aMember of Congress are capital offenses not only because of theharm done to the specific victim butalso because of the damagedone to vital institutions andthe electoral process. Thesecrimesare not susceptible to the meaningful race- of - the - victimanalysis.

In addition, broad statistical studies that produce anapparent correlation between the race of the victim andimposition of the death penalty do not argue against impositionof the death penalty.29 Rather, the essential question remainswhether the individual defendant was fairly tried and whether theevidence supports his conviction of a crime for which the deathpenalty is appropriate. Broad statistical evidence thataggregates dozens of crimes, defendants, and trials and theresults reached by numerous different juries as decision - makersdoes little to inform this essential inquiry. Indeed statisticsthat might be relevant, for example, in proving employmentdiscrimination by an employer because they reflect repeateddecisions by a single decision - maker and, therefore, establish apattern that may give rise to an inference do*not have the samerelevance in proving discrimination in the administration ofjustice by juries. Each jury is a new and unique decision - makerwhose judgment does not reflect the continuation of a patternstarted by an earlier jury. Each jury's determination must beevaluated according to the evidence presented to it and whetherthat evidence justifies imposition of the death penalty. Asexplained earlier, the fact that some defendants whose crimesjustify imposition of the death penalty do not receive it doesnot invalidate the penalty's imposition in those cases where itis proper.

Ample means exist to insure that racial discrimination doesnot affect the result in a particular case. Beyond the extensivesafeguards that the Constitution requires in every death penaltycase to protectagainst arbitrary infliction of the penalty,there are protections aimed specifically at eliminating racialdiscrimination. For example, the Supreme Court has longprohibited racial discrimination in grand and petitjuryselection. See, e. Vas ez v. Hillerg U . S . (1986);Strauder v. West Virvinia, 100 U.S. 303 (1880). Only recently,the Court held that a criminal defendant could establish a prima

?
. I

29 Indeed, a strong case could be made that thesecorrelations argue for greater use of the penalty to eliminatethe disparities and to protect all members of society equally.
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facie violation of the Fourteenth Amendment by showing that a
prosecutor used peremptory challenges to strike members ofthe
defendant'srace from the jury venire. Batson V. Kentucky, 476
U.S. (1986).

The Department of Justice already has in place mechanisms to
continue to ensure that federal prosecutors do not seek capital
sentences on a racial basis. The Department's "Principles of
Federal Prosecution," which are set forth in the United States
Attorneys' Manual, specify that " [ i ] n determining whether to
commence or recommend prosecution or take other action, the
attorney for the government should not be influenced by [ t ] he
person's race; religion; sex; national origin; or political
association, activities, or beliefs." United States Attorneys'
Manual 5927.1260. In addition, the Department's Civil Rights
Division and Office of Professional.Responsibility stand ready to
investigate charges of prosecutorial misconduct. Indeed,
discrimination on the basis of raceby a federal prosecutor would
not only be grounds for dismissal but also a crime under federal
law. See 18 U.S.C. 5242.

In view of these substantial safeguards against racial
discrimination, there issimply no credible basis for believing
that any defendant will be sentenced to death on account of race.
Indeed, there is no evidence to suggest that the death penalty is
administered in a more discriminatory fashion than any other
criminal penalty. Thus, unless the assumption that the criminal
justice system can be administered fairlyprevails, every
criminal penalty, no matter how fair or reasonable, will be
invalidated solely because of an unsubstantiated fear that they
will be discriminatorily applied.

In promulgating guidelines, the Commission could supplement
the substantial safeguards already in place to insure that the
federal death penalty would continue to be administered without
regard to the fact of a defendant. The Sentencing Reform Act
contains mechanisms for monitoring the administration of federal
death penalties. The Commission's duties specificallyinclude

"establish [ ing] a research and development
program within the Commission for the purpose
of

"(A)iserving as a clearinghouse and
information center for the collection,
preparation, and dissemination of information
on Federal sentencing practices; and

"(B) assisting and serving in a
consulting capacity to Federal courts,
departments, and agencies in the development,
maintenance, and coordination of sound
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sentencing practices " 28 U.S.C.
5995(12) (Supp. III 1985).

Pursuant to these duties, the Commissioncould monitor theimposition of federal death penalties. If the Commission detects
any problems, it can immediately remedy them and/or report them
to Congress for prompt corrective action. See 28 U.S.C. 5995(2O)
(Supp. III 1985) (charging Commission with the duty to "make
recommendations to Congress concerning modification or enactment
of statutes relating to sentencing, penal, and correctional
matters that the Commission finds to be necessary and advisable
to carry out an effective, humane, and rational sentencing
policy").30 The Department of Justice is likewise charged with
such a reviewing function that could (and undoubtedly would) be
employed to correct deficienciesin the administration of the
federal death penalty. See 28 U.S.C.5994(n) (Supp. III 1985).
Of course, the death penalty guidelines promulgated by the
Commissionwould explicitly spell out racially neutral criteria
by which the death penalty would be imposed.

Because of the Commission's high visibility, it has the
opportunity to establish death penalty guidelines that will serve
as a model for state judicial systems. If the Commission can
design procedures for minimizing the chance of racial animus
infecting sentencing procedures, the states may well choose to
follow the example. *Inthis fashion, the Sentencing Commission's
adoption of death penalty guidelines mightassure fairness not
only the*federal death penalty system, but also improve the state
systems, which involve a far greater number of capital cases.

30 Pursuant to this provision, the Commission should also
urge Congress to provide for capitalisentences for other offenses
where they are needed, notably first degree murder of a foreign
official in violation of 18 U.S.C. 51116 (an offense created in
1972 after the Furman decision); kidnapping resulting in death in
violation of.18 U.S.C. 51201 (a crime which for many years was
punishable by deathbut which was amended shortly after the
Furman caseto eliminate the death penalty); hostage taking
resulting in death in violation of 18 U.S.C. 51203 (an offense
enacted in 1984); murder for hire in violation of 19 U.S.C.
51952A or 519528 (provisions enacted in 1984); and terrorist
murder of a Unitedstates national abroad in violation of 18
U.S.C. $2331 (an offense enacted in 1986).
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The Minute Risk Of Executing The
Innocent Does Not Justify Abolition

?

The danger of executing an innocent person, including theuniquely irremedialqnature of such a mistake, has long beenrecognized by proponents of the death penalty as well as by
opponents. Opponents contend that, because of this remotepossibility, the safest course is to eschew the.use of the deathpenalty.

There - are two principal difficulties with this argumentagainst capital punishment. The first is that it gives excessiveweight to what is in fact an extraordinarily small risk of anerroneous execution; the second is that it fails to consider thecountervailing benefits of capital punishment. Each of theseissues is considered in turn.

Although it is generally agreed that the use of capitalpunishment entails some chance that an innocent person will beexecuted, this risk is not great. See, e.g., Establishing
Constitutional Procedures for the Im osition of Ca ital
Punishment, Report No. 98 - 251 of the Committee on the Judiciaryof the United States Senate on 5.1765, 98th Cong., 1st Sess.(1983), at 14 (the risk is "minimal"). This is so because ofgreat array of safeguards to insure that the judicial system
functions properly. Within the federal system, constitutionalrequirements, current provisionsin title 18, along with actionsthat the Sentencing Commission would presumably take.if it wereto promulgate death penalty guidelines would result in thefollowing safeguards against unjust executions.

First, the federal statutes limit imposition of capital
punishment to the most serious offenses against society
intentional crimes that involve the taking of human life,espionage, and treason.

Second, the federal statutes may not be invoked unless the
accused has been found guilty of such an offense. Under long -

Jsettled principles of law, guilt must be proved beyond a
reasonable doubt at a trial that is open to the public, that isconducted before a jury if the defendant so wishes, and thatprovides the defendant with avariety of procedural protectionsincluding the right tobe represented by counsel at all stages ofthe process. Indeed, under 18 U.S.C. 53005, a federal capital
defendant is entitled to the appointment of two attorneys for hisdefense. With respect to treason, the Constitution itself also.guarantees that adefendant shall not be convicted "unless on theTestimony of two Witnesses to the same overt Act, or onConfession in open Court." U.S. Const., Art. III, sec. 3.
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Third, prior'to trial, the defendant must be notified of the
federal government's intention to seek the imposition of thedeath penalty. Moreover, the defendant must be provided with a
copy of the indictment and a list of the veniremen and witnesses
to be produced at trial. 18 U.S.C. 53431. The Commission could'require that the government inform the defendant of the aggravat-
ing factors its proposes to prove as justifying a sentence of
death, so that the defendant will have a sufficient opportunity
to make ready his defense to the charge and to prepare for the
post - trial penalty hearing if he is found guilty =

Fourth, if thetrial resultsin a verdict that the defendantis guilty, a post - verdict hearingcould be held to determine thepenalty to be imposed. The hearing would be conducted before ajuryif the defendant wishes, and he would be entitled to
continued representation by counsel.

Fifth, in order to justify imposition of the death penalty,
the Commission could establish a system under which the govern -
ment must prove beyond a reasonable doubt the existence of at
least one aggravating factor that is not outweighed byany
mitigatingfactors. Aggravating factors that might be specified
are discussed at greater length in Part III below, and include
'commission of the offense by use of torture, commission of the
offenseagainst multiple victims, commission of the offense by a =
person who had previously been convicted of a serious violentcrime, commission of the offense for money, and commissionof they
offenseagainst certain designated public officials. Mitigatingi
factors might include the defendant's youth, his impaired mentalETcapacity, his commission of the offense under unusual and
substantial duress, and his role as a relatively minor
subordinate to the*principal offender in the commission of the
offense.

Sixth, the Commission could require that the jury make a
unanimous determination, on the basis of its findings concerning 5
aggravating and mitigating factors, whether the death penalty is =

justified, or whether a lesser penalty usually lifeimprisonment should be imposed instead.

Seventh, the Sentencing Reform Act provides for review ofsentences, including death sentences, to ensure that there is anadequate legal basis for imposition of thedeath penalty. Q8'
U.S.C. 53742 In addition, federal constitutional and statutory 5
habeas corpus provisions permit the lower federal courts and the
Supreme Court to review death sentences that have previously beenupheld. After all judicial remedies have been.exhausted, al?
condemned defendant may seek executive clemency. Of course,execution of the sentence is stayed during non- frivolous judicial
appeals.
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facie violation of the Fourteenth Amendment by showing that a
prosecutor used peremptory challenges to strike members of the
defendant's race from the jury venire. gatsgn - 1; - Kentucky, 476
U . S . (1986) .

The Department of Justice already has in place mechanisms to
continue to ensure that federal prosecutors do not seek capital
sentences on a racialbasis. The Department's "Principles of
Federal Prosecution," which are set forth in the United States
Attorneys' Manual, specify that " [i}n determining whether to
commence or recommend prosecution or take other action, the
attorney for the government should not be influenced by [ t ]he
person's race; religion; sex; national origin; or political
association, activities, or beliefs." United States Attorneys'
Manual 5927.1260. In addition, the Department's Civil Rights
Division and Office of Professional.Responsibility stand ready to
investigate charges of prosecutorial misconduct. Indeed,
discrimination on the basis of race by a federal prosecutor would
not only be grounds for dismissal but also a crime under federal
law. See 18 U.S.C. 5242.

In view of these substantial safeguards against racial
discrimination, there is simply no credible basis for believing
that any defendant will be sentenced to death on account of race.
Indeed, there is no evidence to suggest that the death penalty is
administered in a more discriminatory fashion than any other
criminal penalty. Thus, unless the assumption thatthe criminal
justice system can be administered fairly prevails, every
criminal penalty, no matter how fair or reasonable,will be
invalidated solely becauseof an unsubstantiated fear that they
will be discriminatorily applied.

In promulgating guidelines, the Commission could supplement
the substantial safeguards already in place to insure that the
federal death penalty would continue to be administered without
regard to the fact of a defendant. The Sentencing Reform Act
contains mechanisms formonitoring the administration of federal
death penalties. The Commission's duties specifically include

"establish [ ing] a research and development
program within the Commission for the purpose
of

"(A) serving as a clearinghouse and
information center for the collection,
preparation, and dissemination of information
on Federal sentencing practices; and

"(B) assisting andserving in a
consulting capacity to Federal courts,
departments, and agencies in the development,
maintenance, and coordination of sound
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sentencing practices " 28 U.S.C.
5995(12) (Supp. III 1985).

Pursuant to these duties, the Commission could monitor the
imposition of federal death penalties. If the Commission detects
any problems, it can immediately remedy them and/or report them
to Congress for prompt corrective action. See 28 U.S.C. 5995(20)
(Supp. III 1985) (charging Commission with the duty to "make
recommendations to Congress concerning modification or enactment
of statutes relating to sentencing, penal, and correctional
matters that the Commission finds to be necessary and advisable
to carry out an effective, humane, and rational sentencing
policy").3o The Department of Justice is likewise charged with
such a reviewing function that could (and undoubtedly would) be
employed to correct deficiencies in the administration of the
federal death penalty. See 28 U.S.C. 5994(n) (Supp. III 1985).
Of course, the death penalty guidelines promulgated by the
Commission would explicitly spell out racially neutral criteria
by which the death penalty would be imposed.

Because of the Commission's high Visibility, it has the
opportunity to establish death penalty guidelines that will serve
as a model for state judicial systems. If the Commissioncan
design procedures for minimizing the chance of racial animus
infecting sentencing procedures, the states may well choose to
follow the example. In thisfashion, the Sentencing Commission's
adoption of death penalty guidelines might assure fairness not
only the federal death penalty system, but also improve the state
systems, which involve a far greater number of capital cases.

30 Pursuant to this provision, the Commission should also
urge Congress to provide for capital sentences for other offenses
where they are needed, notably first degree murder of a foreign
official in violation of 18 U.S.C. 51116 (an offense created in
1972 after theFurman decision); kidnapping resulting in death in
violation of 18 U.S.C. 51201 (a crime which for many years was
punishable by death but which was amended shortly afterthe
Furman case to eliminate the deathpenalty); hostage taking
resulting in.death inviolation of 18 U.S.C. 51203 (an offense
enacted in 1984); murder for hire in violation of 19.U.S.C.
51952A or 519528 (provisions enacted in 1984); and terrorist
murder of a United States national abroad in violation of 18
U.S.C. 52331 (an offense enacted in 1986).

5
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C. The Minute Risk Of Executing The
Innocent Does Not Justify Abolition
Of The Death Penalty

The danger of executing an - innocent person, including the
uniquely irremedialnature of such a mistake, has long been
recognized by proponents of the death penalty as well as by
opponents. Opponents contend that, because of this remote

*possibility, thesafest course is to eschew theuse of the death
penalty.

There are two principal difficulties with this argument
against capital punishment. The first is that it gives excessiveweight to what is in fact an extraordinarily small risk of anerroneous execution; the second is that it fails to consider the
countervailing benefits of capital punishment. Each of theseissues is,considered in turn.

Although it is generally agreed that the use of capital
punishment entails some chance that an innocent person will be
executed, this risk is not great. See, e.g., Establishing
Constitutionalprocedures for theimposition of Capital
Punishment, Report No. 98 - 251 of the Committee on the Judiciary
of the United States Senate on 5.1765, 98th Cong., lst Sess.
(1983),at 14 (the riskis"minimal"). This isso because of'
great array of safeguards to insure that the judicial system
functions properly. Within the federal system, constitutionalrequirements, current provisions in title 18, along with actionsthat the Sentencing Commission would presumably take if it wereto promulgate death penaltyguidelines would result in the
following safeguards against unjust executions.

First, the federal statutes limit imposition of capital
punishment to the most serious offenses against society
intentional crimes that involve the taking of human life,espionage, and treason.

Second, the federal statutes may not be invoked unless the
accused has been foundguilty of such anoffense. Under long -
settled principles of law, guiltmust be proved beyond a
reasonable doubt at a trial that is open to the public, that is
conducted before a jury if the defendant sowishes, and that
provides the defendant with a varietyof procedural protections
including theright to be represented bycounsel at all stages of
the process. Indeed, under 18 U.S.C. €3005, a federal capital
defendant is entitled to the appointment of two attorneys for his
defense. With respect to treason, the Constitution itself also
guarantees that a defendant shall not be convicted "unless on*theTestimony of two Witnesses to - the same overt Act, or on
Confession in open Court." U.S. Const., Art. III, sec. 3.
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Third, prior to trial, the defendant mustbe notified of the
federal government's intention to seek the imposition of the
death penalty. Moreover, the defendant must beprovided with a
copy of the indictment and a list of the veniremen and witnesses
to be produced at trial. 18 U.S.C. 53431. The Commission could
require that thegovernment inform the defendant of the aggravat -
ingfactors its proposes to prove as justifying a sentence of
death, so that the defendant will have a sufficient opportunity
to make ready his defense to the charge and to prepare for the
post - trial penalty hearing if he is found guilty =

Fourth, if the trial results in a Verdict that the defendant
is guilty, a post - verdict hearing could be held to determine the
penalty to be imposed. The hearing would be conducted before a
jury if the defendant wishes, and he would be entitled to
continued representation bycounsel.

Fifth, in order to justify imposition of the death penalty,
the Commission couldestablish a system under which the - govern-
ment must prove beyond a reasonable doubt the existence ofat
least one aggravating factor that is not,outweighedby any?
mitigating factors. Aggravating factors that might be spgcified
are discussed at greater length in Part III below, and ~~qid~e
commission of the offense by use of torture, commissioH*ug '' >

Mme
offense against multiple victims, commission of the offensebya
person who had previously been convicted of a serious violent -

crime, commission of the offense for money, and commission<of the
offense against certain designated public officials. Mitigating
factors might include the defendant's youth, his impaired mental
capacity, his commission of the offense under unusual and
substantial duress, and his role as a relatively minor
subordinate to the principal offender in the commission oftheoffense.

. Sixth, the Commission could require that the jury make a
unanimous determination, on the basis of its findings concerning
aggravating and mitigating factors, whether the death penalty is
justified, or whether alesserpenalty usually life
imprisonment should be imposed instead.

Seventh, the Sentencing Reform Act provides for review of
sentences, including death sentences, to ensure that there is*an
adequate legal basis for imposition of the death penalty. 18
U.S.C. 53742 In addition, federal constitutional and statutory
habeas corpus provisions permit the lower federal courts and the
Supreme Court to reviewdeath sentences that have previously been
upheld. After all judicial remedies have beenexhausted, a
condemned defendant may seek executive clemency. Of course,.
executionof the sentence is stayed during non- frivolous judicial
appeals.

&
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Since these kinds of procedural requirements and evidentiary
burdens in capital sentencing situations operate against
imposition of the death penalty, any error that occurs is likely
to be in favor of the accused. Thus, if these safeguards were
adopted, there would be virtually no risk that an innocent person
would be put to death in the federal system.

It should also be observed that few serious claims of
injustice have been leveled against the federal,deathpenalty. A
draft study by Hugo Bedau31claims that two cases involving
federal crimes within the Sentencing Commission's jurisdiction
resulted in the possible execution of "innocent" persons the
Rosenberg case and a 1910 Indian case. Without entering into a
discussion of the guilt of these defendants, it is clear that
even those who are opposed to the death penalty can not make a
historically - based claim that the federal death penalty system
has malfunctioned often.

This much said, it must be conceded that an extremely small
risk of executing an innocent person still remains. Nonetheless,
a fair assessment of the risk andthe benefits demonstrates that
society has made a reasonable decision in opting to make the
death penalty available for certain offenses, since 37 states and
the federal government have determined to impose the death
penalty in appropriatecircumstances. The reason is simple:
while the risk of executingan innocent person is extremely slim,
the benefits flowing from the death penalty are great. In such
circumstances, it is only reasonable for society to retain the
death penalty. As Professor van den Haag has written:

"Because justice is done by fallible humans, some
miscarriages will occur despite all efforts to minimize
them. They will lead to the unintended execution of
innocents who never consented to take the relevant
risk. The driving of trucks by government employees
will lead to the unintended death of innocents, such as
children playing on the sidewalk, who did not consent
to take the relevant risk. Yet, nobody urges
abolishing trucks, or preventing the government from
using them. Any human activity can lead to the death
of innocents. We nevertheless persist in our
activities when we find them useful enough tobear the
harm they cause. Is justice less useful than truck
driving? I think justice is useful enough and morally

0
I

~

I

31 The current draft of the study appears to contain serious
flaws and has been criticized elsewhere. The Department willrelease a more thorough response when a final version is
released.
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desirable enough to outweigh the moral and material
harm done by its miscarriages." B. van den Haag,
Comment on John Kaplan's "Administering Capital
Punishment, 34 Univ. of Fla. L. Rev. 193, 195 (1984).

The foregoing discussion of the manner in which innocent
lives are protected through the incapacitative and deterrent
functions of capital punishment and of*the role of the penalty in
a system of just punishment demonstrates the wisdom of those who
have concluded that the very remote chance of a mistaken
execution is outweighed by the protection affordedto society by
the death penalty. Given this judgment, it is imperative that
society demonstrate the courage of its convictions. Unless it is
prepared to forsake the actual and potential victims of the
murderers in its midst, society must demonstrate its self -
confidence and steadfastness of purpose by actually imposing and
carrying out the death penalty in cases that reasonably meet the
stringent requirements of the law. In short, the minimal but
unavoidablerisk of error in the administration of capital
punishment must not be allowed to paralyze society from taking
the steps necessary to protect its citizens.

III. Specific Aggravating And Mitigating Factors
Forcapital Sentencing Guidelines

Having considered the general propriety of the imposition of
capital sentences, some attention should be givento the issue of
what specific aggravating and mitigating factors should be
included in capital sentencing guidelines. The Commission need
not sail into uncharted waters in designing factors to be
considered in the capital sentencing decision. Much work has
already been done in this area, by both the states and the
Congress. The simplest way for the Commission to proceed in
designing its scheme would be to pattern it after one of these
approaches. The Commission might follow thepath takenby the
Senate, which passed a comprehensive federal death penalty bill
in 1984. As reported by the Senate Judiciary Committee, that
bill provided for consideration of the following aggravating and
mitigating factors:

53592. Factors to be considered in determining whether
 a sentence of death is justified

(a) Mitigating Factors. In determining whether a
sentence of death is justified for any offense, the
jury, or.if there is no jury, the court, shall consider
each of the following mitigating factors and determine
which, if any, exist:

(1) the defendant wasless than eighteen years
ofage at the time of the offense;
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(2) the defendant's mental capacity was
significantly impaired, although the impairment
was not such as to constitute a defense to
prosecution;

(3) the defendant was under unusual and
substantial duress, although not such duress as
would constitute a defense to prosecution; and

(4) the defendant was an accomplice whose
participation in the offense was relatively minor.

The jury, or if there is no jury, the court; may
consider whether any other mitigating factors exist.

(b) Aggravating Factors for Espionage and Treason.
In determining whether a sentence of death is

justified for an offense described in section 3591(a)
[ covering espionage and treason ] , the jury, or if there
is no jury, the court, shall consider each of the
following aggravating factors and determine which, if
any, exist:

(1) the defendant has previously been convicted
of another offense involving espionage or treason
for which either a sentence of life imprisonment
or death was authorized by statute;

(2) in the commission of the offense the
defendant knowingly created a grave risk of
substantial danger to the national security; and

(3) in the commission of the offense the
defendant knowingly created a grave risk of death
to another person.

The jury, or if there is no jury, the court, may
consider whether any other aggravating factor exists.

(c) Aggravating Factors for Homicide and for
Attempted Murder of the President. In determining
whether a sentence of death is justified for an offense
described in section 3591 (b) or (c) [covering homicide
and attempted assassination of the President ] , the
jury, or if there is no jury, the court, shall consider
each of the following aggravating factors and determine
which, if any, exist:

(1) the death, or injury resulting in death,
occurred during the commission or attempted
commission of, or during the immediate flight from
the commission of, an offense under section751
(prisoners incustody of institution or officer),
section 794 (gathering or delivering defense
information to aidfforeign government), section
844(d) (transportation of explosives ininterstate
commerce for certain purposes), section 844(f)
(destructionof Government property by explo -
sives), section 844(i) (destruction of property in
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interstate commerce by explosives), section 118(prisoners serving life term), section 1201(kidnaping) or section 2381 (treason) of thistitle, or section 902 (i) or (n) of the FederalAviation Act of 1958, as amended (49 U.S.C. 1472(i) or (n)) (aircraft piracy):
(2) the defendant has previously been convictedof another Federal or State offense resulting inthe death of a person, for which a sentence oflife imprisonment or a sentence of death wasauthorized by statute;
(3) the defendant has previously been convictedof two or more Federal or State offenses, punish -

able by a term of imprisonment of more than oneyear, committed on difference occasions, involvingthe infliction of, or attempted infliction of,serious bodily injury or death upon anotherperson;
(4) the defendant, in the commission of theoffense, knowingly created a grave risk of deathto one or more persons in addition to the victimof the offense;
(5) the defendant committed the offense in anespecially heinous, cruel, or depraved manner;
(6) the defendant procured the commission ofthe offense by payment, or promise of payment, ofanything of pecuniary value;
(7) the defendant committed the offense asconsideration for the receipt, or in theexpectation of the receipt, of anything ofpecuniary value =
(8)'the defendant committed the offense aftersubstantial planning and premeditation to causethe death of a person or commit an act ofterrorism; or
(9) the defendant committed the offenseagainst --

(A) the President of the United States, thePresident - elect, the Vice President, the VicePresident - elect, the Vice President -
designate, or, if there is no Vice President,the officer next in order of succession tothe office of the President of the UnitedStates, or any person who is acting -asPresident under the Constitution and laws ofthe United States;

(B) a chief of state, head of government,or the political equivalent, of a foreignnation;
(C) a foreign official listed in section
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1116(b)(3)(A) of this title, if he is in the
United States on official business; or

(D) A Federal public servant who is a
judge, a law enforcement officer, or an
employee of a United States penal or
correctional institution --

iii while he is engaged in the
performance of his official duties;

(ii) because of the performance of his
official duties; or

(iii) because of his status as a
public servant.

For purposes of this paragraph, a 'law
enforcement officer'is a public servant
authorized by law or by aGovernment agency
or Congress to conduct or engage in the
prevention, investigation, or prosecution of
an offense.

The jury, or if there is no jury, the court, may
consider whether any other aggravating factor exists.
S. Rep. 98 - 251, 98th Cong., lst Sess. 31 - 33 (1983).

To be sure, some modifications of this approach will be required.
Thecommission should adhere strictly to the existing list ofcapital offenses Contained in title 18 and elsewhere and notexpand them.32 The Commission, in contrast to the procedure
described above, should not attempt to impose capital sentencesfor attempted assassination of the President because federalstatutesdo not currently provide such liability. But we believethe procedures outlined by the Senate provide a useful,comprehensive model that can be adopted to the capital sentencingguideline context.

CONCLUSION

In passing capital punishment statutes, Congress recognized
that death penalties allowsociety to exact just punishment fromthe most dangerous and vicious criminals and to avoid countlesscrimes. In establishing the Sentencing Commission, Congress
created a vehicle for the constitutional and effective implemen-
tation of these penalties. The Commission should effectuate thewill of Congress andpromptly begin drafting capital sentencingguidelines. The protection of this nation's citizens deservesnothing less.

32 Neither should the Commission contract the list. For allcapital statutes where it is constitutionally permissible, theguidelines should provide for the death penalty insufficiently
aggravated cases.
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APPENDIX A

FEDERAL STATUTES PROVIDING FOR THE DEATH PENALTY

10U.S.C.5918 (murder while member of Armed Forces).

18 U.S.C. €532, 33 and 34 (destruction of aircraft,
motor vehicles, or related facilities resulting
in death).

18 U.S.C. 5115(b)(3) (Supp. III 1985) (retaliatory
murder of member of immediate family of law
enforcement officials) (by cross reference to
18 U.S.C. 51111).

18 U.S.C. 5351 (murder of member of Congress,
important executive official,'or Supreme
Court justice) (by cross reference to
18 U.S.C. 51111).

18 U.S.C. 5794 (espionage).

18 U.S.C. 5844(f) (destruction of government
property resulting in death)

18 U.S.C. 51111 (first degree murder
within federal jurisdiction).

18 U.S.C. 51716 (mailingof injurious articles
with intent to kill resulting in death).

18 U.S.C. 51751 (assassination or kidnapping
resulting in death of President or Vice
President) (by cross reference to
18 U.S.C. 51111).

18 U.S.C. 51992 (willful wrecking of train*
resulting in death).

18 U.S.C. 52031 (rape)**.

18 U.S.C. 52113 (bank robbery - related murder
or kidnapping).*

18 U.S.C. 52381 (treason).

49 U.S.C. 551472 & 14?3 (death resulting from
aircraft hijacking).

*Possibly constitutionally infirm in light of United States v.Jackson, 390 U.S. 570 (1968).

**Repealed by 5.1236, Criminal Law and Procedure Technical
Amendments Act of 1986.
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PUBLIC OPINION AND THE DEATH PENALTY

Media General - Associated Press

Gallup Poll .

National Opinion Researchcorp.

Page
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Media General/Associated Press Poll

November 7 - 14, 1986

Death Penaltx

Methodolooy

This Media General/Associated Press public opinion poll was conducted by

Media General Research among a representative sample of 1,251 adults across

the nation living in telephone households.

Interviewswere conducted between November 7 and November 14, 1986, during

thehours when men and working women could also be reached. Up to three

call - backs were made to reach the appropriate respondent.

The telephone sample was drawn using a random method by Survey Sampling,

Inc., of Westport, Connecticut. It included listed and non - listed telephone

households.

The data projects to an estimated 161 million adults in telephone households.

1
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First,lis the death penalty an issue you have thought about often, sometimes,
or hardly ever?

All Adults .

White Collar.... 1

Blue Collar .
Other Occupations
Not in Work Force

18-34Years
35- 54 "

55- 64 "

65+

Not H.$. Graduate
H.$. Graduate
Part College.

1 College Grad. +

(~~,Black...
* White

Hispanic
Other

Protestant
Catholic...
Jew
Other Faith .

No Preference

Sometimes Hardly Ever DK/NA

l

Democrat.
Republican
*Independent .

Ind. Lean Dem.
Ind. Lean Repub.
Ind./ind. .

Democrat + Lean
Republican + Lean

Base

1251

549
230

99
371

479
450
157
164

163
447
295
342

97
I111

16
23

658
323

21
80

158

419
336
443

151
130
162

570
466

Often

42%

42
42
39
44

38
42
53
45

43
42
42
42

42
42
25
48

42
40
33
39
43

46
42
41

36
42
44

43
42

2

41%

43
42
39
37

45
43
31
30

30
41
44
44

28
42
69
26

38
45
6Z
43
39

37
42
43

48
46
38

40
43

16%

14
16
21
16

16
14
14
20

23
16
14
12

25
15

6

26

18
13

5

14
17

16
15
14

15
12
14

16
14

1%

1

1

3

1

1

2
5

4
1

2

5

1

2

2

4
1

1

1

2

1

4

1

1
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CONTINUED

All Adults

Conservative
Liberal
Neither..;

Registered Voter
Not Registered Voter

Under $20,000
$20,000- $34,999
$35,000+

Labor Union
No Labor Union

Male.,
Female

Top 10 MSAS .
Balance MSAS T .
No MSA

Northeast
North Central
South

T

West ,

Base

1251

682
355
140

1068
178

345
430
394

141
1104

612
639

198
766
287

253
348
411
239

Often

42%

45
40
43

44
33

41
42
44

40
42

44
40

43
42
42

40
37
45
46

Sometimes HardlvEver

41%

40
43
41

41
40

35
43
45

44
40

39
42

40
41
41

44
46
37
37

16%

14
16
13

14
25

22
15
10

15
16

16
16

15
16
15

15
16
16
15

DK/NA

1%

1

1

3

1

2

2

1

1

2

1

2

2
1

2

1

1

2
2

3

O
.i



Is the death penalty an issue you feel very strongly or notvery strongly
about?

Very Stronoly Not Very Strongly DK/NA

OD

All Adults

White Collar
Blue Collar
Other Occupations
Not in Work Force.;

18-34 Years
35- 54 "

55- 64 "

65+ ll

Not H;$. Graduate
H.S. Graduate
Part College .

College Grad. +

Black
White
Hispanic
Other

Protestant .

Catholic
Jew
Other Faith
No Preference

Democrat. ;

Republican
Independent

Ind. Lean Dem.
Ind. Lean Repub.
Ind./ind.

Democrat + Lean
Republican + Lean

Base

1251

549
230

99
371

479
450
157
164

163
447
295
342

97
1111

16
23

658
323

21
80

158

419
336
443

151
130
162

570
466

28%

29
24
29
27

32
25
20
30

31
25
30
28

39
26
31
35

30
25
29
24
29

29
24
29

34
31
22

31
26

7%

6
9

3

8

6
7
8
9

9

7

4
8

7
7

6
7

5

11
6

7

6

6

5

5

7

7

6

?

}

65%

65
67
68
65

62
68
72
61

60
68
66
64

54
67
69
65

64
68
66
65
65

64
70
65

61
64
71

62
68

4
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CONTINUED

All Adults

Conservative
Liberal...
Neither

Registered Voter
Not Registered Voter

Under $20,000
$20,000- $34,999
$35,000+

Labor Union .

No Labor Union

Male
Female

Top 10 MSAS
Balance MSAS

NOVMSA

Northeast
North Central
South V

West.,

Base

1251

682
355
140

1068
178

345
430
394

141
1104

612
639

198
766
287

253
348
411
239

Verx Strongl! Not Verv Stronglx DK/NA

65%

69
63
63

66
61

61
66
69

66
66

68
63

65
66
63

65
61
66
73

5

28%

26
30
26

27
32

32
27
25

25
28

27
29

27
27
30

28
28
29
23

7%

5

7

11

7

7

7
7
6

9
6

5
8

8
7

7

7

11
5

4

?
i
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In general do you feel the death penalty should.be allowed - in all murder9

cases, only in certain murder cases, or should there be no death penalty

at all?

Nd

All Murder Certain Murder Death Penalty
Cases

I

~

I',

li

All Adults

White Collar
Blue Collar
Other Occupations
Not in Work Force

18- 34 Years
35- 54 "

55-64 "

65+

Not - H.$. Graduate
H.S. Graduate - .
Part College
College Grad. +

Black
White
Hispanic
Other

Protestant
Catholic
Jew
Other Faith
No Preference

Democrat
Republican
Independent

Ind. Lean Dem.
Ind. Lean Repub.
Ind./ind.

Democrat + Lean.,
Republican + Lean

Base

1251

549
230

99
371

479
450
157
164

163
447
295
342

97
1111

16
23

658
323

21
80

158

419
336
443

151
130
162

570
466

Cases

29%

26
31
32
32

27
29
32
32

36
33
28
21

20
30
19
39

29
30
33
28
26

24
35
28

25
30
29

25
34

56%

58
58
51
51

60
55
54
50

43
55
59
61

38
58
50
48

56
56
52
53
56

53
58
59

60
65.

55

53
59

At All

11%

12
10
13
11

10
13

9
11

14
9

11
13

33
9

31
13

11
11
10
11
13

19
5

9

14
3

9

18
5

DK/NA

4%

4
1

4
6

3

3

5

7

7

3

2
5

9
3

4
'2

5

8
5

4

2
4

1

2

7

4
2

6
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CONTINUED

All Adults

Conservative
Liberal
Neither .

Registered Voter
Not Registered Voter

Under $20,000
$20,000- $34,999
$35,000+

Labor Union
No Labor Union

Male L

Female

Top 10 MSAS
Balance MSAS

NO

Northeast €.

North Central
South
West

Base

1251

682
355
140

1068
178

345
430
394

141
1104

612
639

198
766
287

253
348
411
239

Nd
All Murder Certain Murder Death Penalty
Cases Cases At All

29% 56% 11%

31 57 8
26 54 18
2 3 61 11

29 56 11
30 53 11

33 49 1 3

29 57 11
27 62 8

28 56 14
29 56 1 1

32 56 10
26 55 13

28 55 1 1

30 54 12
26 60 11

26 59 13
30 56 9

32 52 12
24 62 11

7

DK/NA

4%

4
2
5

4
6

5

3
3

2
4

2
6

6

4
3

2
5

4
3

*l
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Which of the following murder cases, if any,would you consider justification
for the death penalty?
(respondents who said - only in certain circumstances)

Murder
Especially Murder

Victim
Victim Was

Brutal ForHire Was Child Police Officer

0

All Adults

White Collar .

Blue Collar ;

Other Occupations
Not in Work Force .
18- 34 Years
35- 54 "

55- 64 "

65+ ll

Not H.S. Graduate
H.S. Graduate
Part College
College Grad.+

Black
White
Hispanic
Other

Protestant
Catholic
Jew
Other Faith
No Preference

Democrat
Republican.;
Independent

Ind. Lean Dem

Ind.Lean Repub
Ind./ind

Democrat + Lean
Republican + Lean

Base

702

326
133

50
192

283
252

85
82

71
242
176
210

37
643

8
11

375
180

11
43
89

219
194
263

90
84
89

309
278

84% 74%

86 76
84 74
82 62
80 75

83 69
85 77
85 81
82 73

82 75
84 72
84 75
84 76

76 81
84 75
75 13
91 46

84 77
82 69

100 55
79 67
87 78

81 71
87 76
84 75

84 70
81 77
85 76

82 71
85 77

8

79% 62%

77 61
84 65
84 58
80 63

75 55
81 65
87 74
79 68

87 66
84 66
76 57
76 61

81 57
80 64
63 25
82 46

82 64
75 63
82 64
79 54
80 60

79 61

83 63
78 62

70 57
74 66

90 64

76 60
80 64
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CONTINUED

All Adults .

.White Collar
Blue Collar
Other Occupations
Not in Work Force

.18 - 34 Years
35- 54 "

55- 64 "

65+  "

Not H.$. Graduate
H.S. Graduate
Partcollege
College Grad.+

Black
White
Hispanic
Other 1

Protestant.
Catholic

1

Jew
Other Faith
No Preference

Democrat
Republican
Independent

Ind. LeanDem .
Ind. Lean Repub
1Hd./INd 4

Democrat + Lean .
Republican + Lean

Base

702

326
133

50
192

283
252
85
82

71
242
176
210

37
643

8
11

375
180

11
43
89

219
194
263

90
84
89

309
278

Victim Was

Prison Guard

56%

56
56
52
59

48
60
67
62

59
59
53
56

46
58
13
36

59
55
55
54
53

58
58
54

42
61
60

53
59

9

Convicted
of
KillingMore
Than 1 Person

83%

83
87
86
80

85
84
86
73

86
86
83
80

84
83
88
91

86
77
64
88
87

82
87
81

79
82
83

8 1

85

None
of
These

1%

4
1

1

1

1

1

1

1

1

2
1

1

1

1

2

1

DK/NA

4%

3

2

6

3

3

1

9

3

4

2

4

4

9

3
6

3

5

4
2

2

3

3



0. 4

3
~

CONTINUED

Murder Victim
Especially Murder Victim Was

For Hire Was Child Policeofficer

All Adults ;

Conservative
Liberal
Neither

Registered Voter
Not Registered Voter

Under $20,000.
$20 ,000 - $34,999
$35,000+

~ Labor Union
No Labor Union

Male
Female... ;

Top 10 MSAS

Balance MSAS

No MSA

Northeast
North Central
South
West

Base

702

391
192
86

602
96

169
245
244

79
620

348
354

111
419
172

150
194
211
147

Brutal

84%

84
84
83

84
81

83
85
83

82
84

84
83

79
85
83

81
83
84
86

1 0

74%

72
76
80

74
76

72
74
78

70
75

77
71

66
76
74

67
72
77
79

79%

81
76
84

80
75

83
78
78

77
80

78
81

71
81
80

76
79
81
81

62%

65
58
63

63
57

61
61
64

68
62

66
59

65
62
62

65
61
61
62

il

as



$
Q. 4 - page 3

CONTIN UED

All Adults.

Conservative
Liberal
Neither .
Registered Voter..
Not Registered Voter.

Under $20,000
$20 ,000 - $34 ,999 . . .
$35,000+

Labor Union
No Labor Union...

Male .
Female

Top 10MSAS
Balance MSAS

No MSA L

Northeast
North Central
South
West

~

Base

702

391
192
86

602
96

169
245
244

79
620

348
354

111
419
172

150
194
211
147

Victim Was
Prison Guard

56%

60
49
57

58
51

54
54
60

61
56

59
54

59
55
58

55
55
59
56

1 1

Convicted
of
Killing More
Than 1 Person

83%

83
84
85

83
87

83
83
83

85
83

82
84

81
84
82

79
83
84
86

None
of
These

1%

1

1

1

1

1

1

1

l

1

1

1

1

2

1

DK/ NA

4%

4

2
1

4
3

5

2

3

4
3

2
5

4
3

5

3

3
4

4

?
- l

] .



Q. 5

What if convicted murdererswere sent to jail for lifewithout any'chance of
being let out. Would you still support the death penalty?
(respondents"who believe in death penalty)

All Adults

White Collar
Blue'collar
Other Occupations
Not in Work Force...;

18- 34 Years
35- 54 "

55- 64 "

65+ Il

Not H.5. Graduate
H.S. Graduate
Part College
College Grad.+.

Black
White
Hispanic ;

Other ;

Protestant
Catholic
JeW .
Other Faith
No Preference Y

Democrat
Republican
Independent

Ind. Lean Dem .

Ind. Lean Repub
Ind./ind,

Democrat +Lean
Republican + Lean

Base

1063

466
203

82
310

413
380
135
135

130
390
258
282

56
973

11
20

565
278

18
65

129

322
311
387

128
123
136

450
434

Yes

75%

75
76
77
74

78
75
73
69

72
77
77
73

57
76
82
70

74
72
89
82
81

68
79
79

74
84
79

70
80

12 -

Nd

19%

20
18
18
17

18
19
21
17

18
18
19
20

39
18
18
25

19

21
11
15
16

25
15
16

20
14
13

24
15

DK/NA

6%

5

6
5

9

4
6
6

14

10
5

4

7

4
6

5

7

7

3

3

7

6

5

6

2

8

6
5



Q. 5

CONTINUED

All Adults

Conservative
Liberal
Neither

Registered Voter..;
Not Registered Voter

Under $20,000
$20,000- $334,999
$35,000+

Labor Union
NoLabor Union

Male..1
Female .

Top 10 MSAS
Balance MSAS..
No MSA. . ;

Northeast ;

North Central
South . .

West

Base

1063

604
284
118

910
149

281
370
351

119
939

540
523

166
650
247

215
300
343
205

Yes

75%

76
77
73

74
77

72
74
78

76
75

79
71

77
74
76

71
79
72
77

Nd

19%

18
19
20

19
20

20
20
17

19
19

16
22

18
19
19

20
16
22
17

DK/NA

6%

6

4
7

7

3

8
6

5

5

6

5

7

5

7

5

9

5

5

6

- 13



Q.6

O Do you think the death penalty should be imposedifor crimes other than murder,
or is murder the only crime that should be punished by death?
(respondents'who believe in death penalty)

All Adults.;

White Collar .

Blue Collar
Other Occupations
Not in Work Force

.18-34 Years . 7

35- 54
55- 64
65+

Not H.S. Graduate
H.$. Graduate
Part College
College Grad.+

Black
White

' Hispanic
Other

Protestant
Catholic .

Jew
Other Faith
No Preference

if Democrat.,
{ Republican

"Independent .

 Ind. Lean Dem

Ind. Lean Repub
Ind./ind

Democrat + Lean
Republican+ Lean

?

Base

1063

466
203
82

310

413
380
135
135

130
390
258
282

56
973

11
20

565
278

18
65

129

322
311
387

128
123
136

450
434

Only For Murder

47%

48
46
48
47

52
44
43
47

43
47
49
49

53
47
46
45

47
48
33
52
48

47
47
48

52
47
46

48
47

- 14

For
Other Crimes
Also

47%

47
50
50
46

44
50
53
42

48
47
49
45

43
47
54
55

47
48
61
43
47

47
49
46

42
50
46

46
49

DK/NA

6%

5
4
2
7

4
6
4

11

9
6
2
6

4
6

6
4
6

5

5

6

4
6

6
3

8

6

4



Q. 6

~ CONTINUED

All Adults

Conservative
Liberal

V

Neither.

Registered Voter 1

Not Registered Voter

Under $20,000 L

$20,000-$34,999
V

$35,000+

Labor Union... - , V

NO Labor'uni0n, ;
4

Male
Female. ;

Top10 MSAS .

.Balance MSAS.
No MSA

Northeast .

North Central V

South .

West

Base

1063

604
284
118

910
149

281
370
351

119
939

540
523

166
650
247

215
300
,343

205

Only For Murder

47%

48
47
52

46
56

46
49
48

56
46

45
49

51
48
45

56
50
41
44

1 5

For
Other Crimes
Also.

47%

48
49
39

48
41

47
45
49

40
48

51
44

47
48
45

39
44
53
51

DK/NA

6% L

4
4
9

6
3

7
6

3

4
6

4
7

2

4
10

5

6
6

5



- 0 - 7

For what crimes besides murder should the death penalty be'imposed?
(respondents whowant death penalty for crimes besides murder)

All Adults

White Collar
Blue Collar
Other Occupations
Not in Work Force

18-34Years
35 - 54 "

55- 64 "

65+

Not H.$. Graduate.
H.S. Graduate

! Part College
College Grad.+

*

Black
1

white
Hispanic
Other

Protestant
Catholic
JeW

, Other Faith
? No Preference

Democrat
Republican
Independent

Ind. Lean Dem .
Ind;Lean - Repub

1

Ind./ind .

Democrat + Lean..)

O
!

1

Republican + Lean

Base Ra.e

501 54%

218 53
101 58

41 66
141 48

182 57
191 57
72 43
56 43

62 66
185 51
126 56
127 49

24 63
457 52

67
11 64

264 51
132 56

11 55
28 54
60 57

152 55
153 52
178 53

54 54
61 49
63 57

206 54
214 51

Child
Molestation

Treason Druo Dealing =Or Abuse.

20% 14% 35%

22 16 33
19 15 40
20 12 34
18 13 36

19 12 37
19 14 35
26 24 28
20 13 38

13 18 31
16 11 43
21 13 36
28 19 25

17 42
22 14 35

17 33
18 27

21 13 36
21 12 35
18 36 18

4 18 36
22 20 37

15 16 38
23 11 31
24 15 36

20 19 35
28 15 36
24 13 37

16 17 37
24 12 32

16

Other

21%

22
14
24
24

18
25
14
25

21
18
19
28

21
21
17
36

22
17
27
21
27

19
25
19

11
28
16

17
26

DK/NA

5%

5
3

2
8

3
6

3
11

5
6
3

6

4
5

5

4

18
3

3

5

7

7
5

8

4
5



0. 7

B CONTINUED

All Adults

Conservative
Liberal
Neither....

Registered Voter
Not Registered Voter

Under $20,000
$20.000 - $34.999
$35,000+

Labor Union...
No Labor Union

Male
Female

Top 10 MSAS 1

Balance MSAS

No MSA

Northeast
North Central
South
West

?

Base

501

287
139

46

439
61

133
166
172

47
450

273
228

78
311
112

83
132
182
104

Child
Holestation

RaEe Treason Druo Dealing 'dr Abuse

54% 20% 14% 35%

52 23 14 33
55 17 15 34
59 IS 20 50

53 21 15 34
56 15 10 43

63 9 14 42
48 21 12 31
52 27 17 31

53 23 9 26
53 20 15 36

54 26 18 28
53 13 11 43

50 30 19 28
55 20 12 36
51 14 18 38

47 24 21 33
55 19 17 37
59 18 8 32
47 21 17 39

17

Other

21%

22
19
17

21
21

19
21
24

26
20

20
22

21
22
20

19
17
21
26

DK/NA

5%

5

6

2

5

7

5

5
5

2
5

3

7

3

5

7

5

2
8
4



$
Q. 8

Which of the following if any would you say is the main justification for9.  ! . .

the death penalty?

(Fespondentswho believe in death penalty)

Deter Protect
*Others Societ

?

All Adults

White Collar
Blue Collar
Other Occupations
Not in Work Force

18- 34 Years
35-54 "

55-64 "

65+

Not H.S. Graduate
H.$. Graduate
Part College....
College Grad.+..,

Black .

White .

Hispanic .
.

Other

Protestant
Catholic .

Jew . .

OtherFaith
No Preference

Democrat
Republican
Independent

Ind. Lean Dem

Ind. Lean Repub
Ind./ind .

Democrat + Lean .

Republican + Lean...;

Base

1063

466
203

82
310

413
380
135
135

130
390
258
282

56
973

11
20

565
278

18
65

129

322
311
387

128
123
136

450
434

33%

36
37
26
29

36
33
31
25

32
31
36
34

29
33
36
50

33
30
22
35
42

30
37
33

31
36
31

30
36

18 -

43%

42
35
45
45

41
43
42
43

31
44
40
46

37
43
36
30

40
46
55
40
40

41
42
43

46
47
39

42
44

Punish None
Particular *Of

.Person These

19% 1%

18 1

20 2
23 1

20 1

19 1

18 1

23 2
20 3

28 3
18 2

19
17 1

25 2
19 1

28
15

20 2
20
11 6
20 2

15 1

24 2

15 1

18 2

18 1

14 1

21 3

22 2

15 1

DK/ NA

4%

3

6

5

5

3

5

2

9

6
5

5

2

7

4

5

5

4

6

3

2

3

5

4

4
2

6

4

4
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0. 8

CONTINUED

Punish None
Deter Protect Particular of
Others Societv Person These DK/NA

All Adults

Conservative;
Liberal
Neither

Registered Voter
Not Registered Voter

Under $20,D0D
*$20,000- $34,999...o
$35,000+

aborunion
No Labor Union L

Male
Female

Top 10 MSAS

Balance MSAS

No MSA

Northeast T

North Central
South
West

$

Base

1063

604
284
118

910
149

281
370
351

119
939

540
523

166
650
247

215
300
343
205

33%

36
31
27

34
30

30
35
36

31
33

37
29

36
32
34

30
34
35
33

19 -

43%

41
43
47

42
42

42
44
41

39
43

37
48

38
45
38

43
41
40
45

19%

18
22
19

19
20

21
17
18

24
18

20
18

20
18
22

22
20
19
15

1%

1

1

2

.L

2

2

1

1

3

1

1

1

2

1

1

2

2

2

4%

4
3
5

4
6

5

3

4

3

5

5

4

4
4
5

3
5

4
5



?

?

Q. 9

Some people say executions in th U.$. have become.routine and Americans don't
pay much attention to them anymore. But otherssay the death penalty is still
unusual and Americans do pay attention. How about you personally? Would you
say you pay as much attention to executions in the U.$. as you used to,or not?

All Adults .

White Collar
Blue Collar
Other Occupations
Not in Work Force

18- 34 Years
35- 54 "

55- 64 "

65+ il

Not H.S. Graduate
H.$. Graduate
Part College
College Grad.+.

Black. I

White
Hispanic
Other

Protestant
Catholic
JeW
Other Faith
No Preference

Democrat
Republican
Independent

.

Ind..LeanDem..,.
Ind. Lean Repub
Ind. /Ind

Democrat + Lean
Republican + Lean

Base

1251

549
230

99
371

479
450
157
164

163
447
295
342

97
1111

16
23

658
323

21
80

158

419
336
443

151
130
162

570
466

Pay As Much
Attention
As Used To

68%

68
7 1

68
64

65
73
66
60

62
68
66
70

6 1

68
7 5

78

69
66
48
61
68

65
69
69

7 1

68
69

67
69

- 20

Not
Pay As Much
Attention
As Used Io'

27%

28
24
28
29

31
22
Z6
33

28
27
29
26

33
27
19
22

25
29
48
33
28

29
26
26

2 5

30
23

28
2 7

DK/NA

5%

4
5
4
7

4
5

8
7

10
5

5

4

6

5

6

6
5

4
6
4

6

5

5

4
2

8

5

4



10
Q. 9

CONTIN UED

,All Adults

Conservative
Liberal
Neither

Registered Voter
Not Registered Voter

Under $20,000
$20,000 - $34,999
$35,000+.

Labor Union
No Labor Union

Male
Femalel

Top 10 MSAS
Balance MSAS

No MSA

Northeast
North Central
South
West

Base

1251

682
355
140

1068
178

345
430
394

141
1104

612
639

198
766
287

253
348
411
239

Pay As Much
Attention

As Used To

68%

70
66
64

69
60

60
7 1

72

63
68

68
67

62
67
70

66
67
69
68

- 21

Not
Pay As Much
Attention
As Used To

27%

26
29
29

26
35

32
26
2 4

33
27

28
26

32
27
2 5

30
27
26
26

DK/NA

5%

4
5
7

5

5

8
3
4

4
5

4

7

6

6

5

4
6
5

6

?



Q. 10

Cl Some people say the death

Others say it is. Do you

case to case, or not?

penalty is not carried,out fairly from case to case.

think the death penalty is carried out fairly from

All Adults..

White"collar
Blue Collar
Other Occupations
Not in Work Force

18- 34 Years
35- 54 "

55- 64 "

65+

Not H.$. Graduate
H.$. Graduate
Part College

L college Grad. +

.~~,Black.
White
Hispanic
Other

Protestant
Catholic
Jew
Other Faith
No Preference

Democrat
Republican
Independent

Ind. Lean Dem.
Ind. Lean Repub.
Ind./ind.

Democrat + Lean
Republican + Lean.

?

Base

1251

549
230

99
371

479
450
157
164

163
447
295
342

97
1111

16
23

658
323

21
80

158

419
336
443

151
130
162

570
466

.Carried out
Fairly

32%

31
31
40
34

35
30
31
33

29
31
31
37

21
33
25
57

32
32
24
40
34

28
35
37

33
45
33

29
38

- 22

Not
Carried out
Fairl

50%

51
56
38
46

48
54
50
43

47
51
53
47

59
49
62
26

51
49
62
36
48

51
50
46

50
49
43

51
49

DK/NA

18%

18
13
22
20

17
16
19
24

24
18
16
16

20
18
13
17

17
19
14
24
18

21
15
17

17
6

24

20
13



Q. 10

6 CONTI NUEO

All Adults

Conservative
Liberal ;

Neither

Registered Voter
Not Registered Voter

Under $20,000
$20,000- $34,999.
$35 , 000+

Labor Union .

No Labor,union

Male
Female

TOP 10 MSAS

"Balance MSAS
1

No NSA

Northeast
North Central
South .

West .

ID

Base

1251

682
355
140

1068
178

345
430
394

141
1104

612
639

198
766
287

253
348
411
239

Carried out
V Fairl

32%

37
28
30

33
27

31
33
36

28
33

3 5

30

29
33
33

31
34
36
26

- 23 -

Not
Carried out
Fairl

50%

48
53
49

50
52

49
50
50

54
49

50
49

48
50
49

45
47
49
59

DK/NA

18%

15
19
21

17
21

20
17
14

18
18

15
21

23
17
18

24
19
15
15



?

B

ID

FEBRUARY 3

DEATH PENALTY

Interviewing Dale: llII -l4I85
Survey #248 -G

Are you in jnvor oj the death pennlly [or
persons convicted oimurder?

Yes . . . . . .72%
No '

20
No opinion . 8

By Sex

Mule

Yes . 78%
No I6
No opinion  6

F uncle

Yes .67%
No , .24
No opinion 9

By Ethnic Background

While

Yes .75%
No . . lb
No opinion 7

Nonwhiie

Yes .56%
No . 34
No opinion . lO

Black

Yes .57%
No . . .35
No opinion 8

By Education

College Graduate

Yes .7471
No . . .22
No opinion , 4

College Incomplete

Yes . . . , . . .76%
No . . lb
No opinion 8

High-school Graduate

Yes . .74%
No . . I9
No opinion 7

Less Than High-school Graduate

Yes . . . . .65%
No . .23
No opinion . l2

2 4

Gallup P611

By Region

East

Yes
No .

No opinion

 Midwest

Yes
No .

No opinion

Saudi

Yes
No ,

No opinion.

Wes!

Yes
Ni) .

No opinion

By Age

I8- 29 Years

Yes .

No .

No opinion

30- £9 Years

Yes . .

No . .

No opinion

50 Years and over

.66%

.25
9

.73%

.19
8

.74%
. . I9

7

.77%

.lb
7

.TI%
. 24

5

.73%

.20
7

Yes

No .

No opinion

73%
. . 17

10

By Politics

Republicans

Yes 82%
No . . 13

No opinion 5

NINETEEN HUNDRED EIGHTY-FIVE 35



?

?

?

eyes

No .

No opinion -

Yes
No . .

No opinion

Democrats

65%
25

. lo

Independents

.72%
2 l

7

By Occupation

Projessionul and Business

Yes
No .

No opinion

Yes
No . .

No opinion

Yes
No
No opinion

Yes
No .

No opinion

I98 I

I978
I976
1972

1971

1969

1966

I965
I960
I953

Clerical and Soles

Manual Workers

Nunlabor F orce

Selected National Trend

.74%

. 2l
. . . . 5

.78%
. . . l5

. 7

.72%

.20

. 8

.67%
2I

. l2

Yes

66%
62
65

57

49
5 I

42
45
5 l

68

I937 . 65
if

> 35 #

1936 6l 39 '

'Not included in these surveys

Asked oj the 72% who lover the deullz pen-

alty= Why do you;/'uvor the death penaltyjar
persons convicted oi murder?

Revenge: an "eye foran eye - 3 0%

Acts as deterrent . 22

Murderers deserve punishment . . . 18

Costly to keep them in prison . . . l l
Keeps them from killing - again , . 9
Removes potential risk to community . . 7
All other . . I3
No opinion . 2

I 12%*

Asked oj llie 20% who oppose the death pen -

alty= Why do you oppose the death penalty
jnr persons convicted oj' murder?'

Wrong to take a life . . 40%
Wrongful convictions . . l5
Punishment should be left to God l5
Doesn't deter crime 5

Possibility of rehabilitation . 5

Unfairly applied 3

All other . 7

No opinion . I6

I06%'

'Multiple responses were given.

Asked 0/ Ihe 72% who jovor the deurli pen -

ulry: Suppose new evidence showed rliul lite
death penalty does not act Us o dererrenl lo
murder- thai ir does norlower the murder
rule. Would you javor or oppose the death
pennlrv?

Would still favor death penalty . 51%

Would now oppose it . l5
No opinion . 6

Asked oi the 20% who oppose Ike death pen-

cil)-
= Suppose new evidence showed lim! the

death penalty Gets as £1 deterrent lo murder-

36 THE GALLUP POLL

No

No opinion
25% 9%
27 l l

28 7

32 ll
40 ll
40 9

47 ll
43 12

36 I3
25 7

25
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Ilml il lowers llle murder rule. Would vol=
[amr or oppose line deulli penalty?

Would still oppose death penalty . . I3%
Would now favor it . 4
No opinion . 3 .

As I rEadq[f each bj lllese slalemrms would
you tell me wlrzlller you agree ordisugrez
willi il.'

A poor person is more likely ilian 1= prrsnn
qfaverage or above average income lo receive
lhr deulli pencil)- [or ilir ,mme £

-rime?

Agree

Disagree

No opinion

Agree

Disagree

No opinion

Aurcc

Disagree

No opinion

Agree

Disagree

No opinion

Agree

Disagree

Nh opinion

Agree

Disagree

No opinion

By Ethnic Background

While

Nonwhile

Black

By Income

340,000 and Over

$30,000-£39,999

..64%
..31

. 5

.63%
. ,32

5

.67%

.25
, 8

.69%

.23
8

..68%
.27
. 5

.66%
. .31

. . . 3

- 26

$20,000-$29,999

Agree . . .61%
Disagree 35
Nu opinion 4

$l0,000-$I9,999

Agree .65%
Disagree

. . .29
No opinion 6

Under $ M,000

Agree .58%
Disagree 32
No opinion . I0

/1 black person is more likeb- llmn u while
person lo receive the death penully jar the
some crime?

Agree
. .39%

Disagree . .53
No opinion 8

By Ethnic Background

While

Agree .37%
Disagree

. .56
No opinion

. 7

Non white

Agree .53%
Disagree .38
No opinion . 9

Black

Agree .56%
Disagree . . .37
No opinion . 7

Wim! do you lliink should be line penclry jar
murder-the degli: penalty or life imprison-

ment. willi absolutely no possibility oj" parole?
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..56%
. .34

4

. 6

.58%
. . .31

4
. 7

'.43%
.48

4

7

.44%
. .46

4

. 6

!

Deathpenalty
Life imprisonment
Neither (volunteered)

No opinion

By Ethnic Background

White

Death penalty .

Life imprisonment
Neither (volunteered) .

No opinion

Norwhit=

Death penalty .

Life imprisonment
Neither (volunteered) , .

No opinion

Black

Death penalty .

Life imprisonment
Neither (volunteered) .

No opinion

Do you [eel thai the death penalty nrl= us £1

delerrenl ln the cummirmenl oj murder, lila!
il lowers lite murder rule. or ltul?

Yes . .62%
No . .3I
No opinion . 7

Those Who Favor Death Penalty

Yes . , 78%

No . . lb
No opinion 4

Those Who Oppose Death Penalty

Yes . . 19%

No . .74

No opinion . 7

Apurr[ rum your own upiltiun about llie tlmlli
penal!)'. whul [arm oj punislirnenl (lo you

consider lo be lite mos= Immune the electric

38 THE GALLUP POLL

chair. lhe gus cltumbur, lerlml injection. jr -

ing squad. or hanging?
OT

Lethal injection * . . . 56%

Electric chair . I6

Gas chamber . . 8

Firing squad . . . 3

Hanging . l

None (volunteered) 7

No opinion . . 9

Note: Public suppon for the death penalty is at

the highest point recorded in nearly halfa century
of scientihc polling, with seven in ten Americans
(72%) favoring capital punishment for persons

convicted of murder. At the same time. however.
the survey shows that suppon for the death penalty
would decline dramatically (from 72% to 56%) if
life imprisonment. without any possibility of
parole. were a certainty for murderers. A similar
decline (from 72% to 51%) among supporters

would occur. the survey indicates. if new evidence

were to show conclusively that the death penalty

does not act as a deterrent to murder.
Those in the currentsurvcy who favor capital

punishment for murder most often give these rea-

sons: revenge, or an "eye for an eye"; these per-

sons deserve punishment; it is costly to keep them
in prison; the death penalty acts as a deterrent; it

keeps them from killing again: it removes the

potential risk to society if they are released. Those

who oppose the death penalty most often cite these
reasons: it is wrong to take a life: the person may

be wrongly convicted; punishment should be left

to God: the death penalty does not deter crime:
there is always the possibility of rehabilitation:
and the penalty is unfairly applied,

The current survey also reveals that many

Americans hold the belief that the death penalty

is unfairly applied. Two- thirds (64%) think poor

persons are more likely than average or above

average income people to receive the death pen-

alty for the. same crime, and four in ten (39%)

believe blacks are more likely than whites to be

sentenced to death for the same crime. Lethal

injection. viewed by the public as the most humane

method of execution. is named by 56%; this form

of execution is followed by 16% who say the

electric chair; 8%. the gas chamber; 3%, the filing

squad; and 1%. hanging.

From the end of a de facto ten-year moratorium

on capital punishment inl977 through 1983, only
eleven Americans were put to death. Since 1983.

the rate of execution has greatly increased; cur-

rently there are more than 1,400 inmates on death

row. Thirty -nine states now have death penalty

statutes on the books. but the debate continues

among penal expens over whether the death pen-

ally discourages potential killers and whether il
can be imposed fairly.
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DEATH PENALTY

interviewing Dale: I I/H-I8/85
Special Telephone Survey

Do you lover or oppose me denli: penalty[gr
persons convicted oj' murder?

Favor . .75%
Oppose . . . . l7
No opinion . . 8

By Sex

Mule

l

Favor
Oppose
No opinion

Favor
Oppose'
No opinion

Favor
Oppose

No opinion

Favor

Oppose
No opinion

Ferlmle

By Ethnic Background

White -

Nonwliire

..78%

..15
. 7

. . .73%
..20

. 7

78%
.15

. 7

..50%
...37
...13
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Favor
Oppose
No opinion

Favor
Oppose
No opinion

Favor
Oppose .

No opinion

Favor
Oppose
No opinion

Black

By Education

College Gradual=

College Incomplete

.46%
...43

11

..TI%
22

7

.76%
..19

. 5

Wes=

By Age

I8429 Years

30-I9 Years

. .78%
..12

Id

.69%

.23
8

.75%
,18

7

50 Years and Over

High -school Graduate

..79%
.15
, 6

Favor
Oppose .

No opinion

Favor
Oppose
No opinion

Favor
Oppose .

No opinion

Favor
Oppose .

No opinion

Selecled'National Trend

Less Than High-school Grudumle

.80%

.12
8

No

Fm-or Oppose opinion
72%

66

62

65

57
49

5 1

42

45

51

68

65

61

20%
25

27

28

32
40
40
47

43
36
25

35

39

8%
9

ll
7

lI
lI
9

ll
12

13

7
*

11

1

E
-i.
1
-2

l
~

i

5

3
'

-1' 9
- i

Favor
Oppose
No opinion

Favor

Oppose .

No opinion

Favor

Oppose

No opinion

Favor

Oppose . .

No opinion

By Region

.East

Midwest

South

72%
...15'
...13

..75%
.21

4

.74%

.19
7

...74%
.17
. 9

1985

1981

1978

1976

1972

I97 l

1969

1966

1965

1960

1953

1937

1936

*Not included

Do vou lover or oppose llre death pemzlry for
persons convicted oi rape?

Favor . . . . .45%

Oppose . .45

No opinion .10
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By Sex

Mole

Favor . . . . . .

Oppose . .

No opinion . .

Fenmle

Favor
Oppose .

No opinion

By Ethnic Background

Whim

Favor
Oppose
No opinion

Norm-lille

Favor
Oppose .

No opinion

Black

Favor
Oppose . .

No opinion

By Education

College Gmduale

Favor
Oppose .

No opinion

College Incomplete

Less Than High-school Gradmg

..47%

. .43
.lo

. .43%

. .46
. Il

46%
.44
. l0

.37%

.51

. l2

.35%

.56

. 9

.37%
. .55

. .8

Favor
Oppose . .

No opinion

High-school Gmdimre

Favor 
Oppose .

No opinion
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43%
.47
.lo

..49%
.41
,Id

30

Favor
Oppose .

No opinion

Favor
Oppose .

No opinion

Favor
Oppose . .

No opinion

Favor
Oppose .

No opinion

Favor
Oppose .

No opinion

Favor
Oppose .

No opinion.

Favor
Oppose .

No opinion

Favor
Oppose .

No opinion

By Region

East

Mhlwesl

South

West

By Age

I8-29 Yours

30- 19 Years

50 Years and Over

AX';
.38
. I4

.42*3

.50
. 8

.46*1

.46
FI

.47*1

.41

. i2

.45%
. .41

. I4

.48%

.43

. 9

..42%

. .50

. . 8

. .47%
39

. l4

l

1

5

J

(

7

I

I

5

i



?

?

?

!

J

i

Selected National Trend

Nu
Fua-or Oppose opinion

l 98 l 37% 53% I0'7>

I978 . 32 56 I2

Do you [amr nr up/ruse tile deullipenull) - jin
llerxorls com -ic-led oj zmempring lo assassi-
llule the Rresidenl?

Favor
. 57 €4

Oppose .37
No opinion

. 6

By Sex

Mule

Favor . . .63%
Oppose . .

. 3 l
No opinion 6

I"emnle

Favor . . .52%
Oppose . . 4 I

No opinion 7

By Ethnic Background

While

Favor . .  58%
Oppose 36
No opinion . . . . 6

Nunwllile
Favor . 50%
Oppose ; . .43
No opinion

Bhck
Favor . . 44 %
?PPOSE ; . 49
No opinion .

By Education

C allege Graduate

Favor 45%
 Oppose .46

No opinion 9

C ullege lncomplele *

Favor .52%
Oppose . . .43
No opinion

. 5

Iiigh -school Graduate

Favor . . 63%
Oppose . . . 3l
No opinion' 6

Less Than High-school Graduate

Favor .63%
Oppose . , . . .30
No opinion 7

By Region

Eur!

Favor ,56%
Oppose . . .38
No opinion

. 6

Midwexl

Favor .57%
Oppose . .38
No opinion 5

South

Favor .55%
Oppose . . .38
No opinion

Wes!

Favor . . .60%
Oppose . .32
No opinion

NINETEEN HUNDRED EIGHTY -FIVE 271
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By Age

Ii?-29 Year=

Favor

OPP0£e
NO Opinion

30-49 Years

Favor
Oppose .

No opinion

50 Years and Over

Favor
Oppose .

No opinion

50%
4l

9

.55%
...4I

4

.64%
..29

7

Do youjai -or or oppose lim deulh penal!)'jul
P€"-WIM mnvicred oj' spying jar rr joreign
nation during peatelime?

Favor . . .48%
Oppose .47
No opinion . 5

By Sex

Male

Favor .56%
Oppose . .4 l

No opinion  3

Female

Favor .40%
Oppose . .53
No opinion . 7

By Ethnic Background

While

Favor . , .48%
Oppose .47
No opinion . . . 5

Nanwhilz

Favor ; . .40%
Oppose . .52
No opinion . . 8

272 THE GALLUP POLL

3 2

Black

Favor . .37%
Oppose . 57
No opinion . . . 6

By Ediication
* College Gradaare

Favor . .36%
Oppose . . .57
No opinion 7

College Incomplete

Favor .42%
Oppose . .54
No opinion 4

High-school Graduate

Favor .51%
Oppose .43
No opinion . 5

Less Than High -school Graduate

Favor .58%
Oppose . .38
No opinion 4

By Region

Eau

Favor .45%
Oppose . . sI
No opinion 4

Midwest

Favor .44%
Oppose . .5 I

No opinion 5

South

Favor , !.5 l %

OPP0£= 44
No opinion  . 5

.
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Favor
Oppose .

No opinion

Favor
Oppose .

No opinion

Favor
Oppose .

No opinion

Favor
Oppose
No opinion

Wes!

By Age

I8-29 Years

J0-lg Years

50 Years and Over

..49%
...43

8

.40%

.54
6

...42%
.54

4

. . .59%
..35

6

Favor
Oppose . ,

No opinion

Favor
Oppose

No opinion

Favor
Oppose . .

No opinion

Favor
Oppose
No opinion

Favor
Oppose .

No opinion

Favor 
Oppose .

Ni) upilliul1

Favor
Oppose .

No opinion

Felnule

. . .42% .

. .SI
7

By Ethnic Background

While

Selected National Trend'

No
Fni -or Op/ms:' upiniull

I981 39% 49% I2%
1978 36 50 I4

'Question asked was: "DO you favor or oppose

the dezuh pcnahy for persons convicted of treason'!"

Du you jawlr or upplm' l/ir ricmlz pmnll) - ,lbf
persulis mnricled oj airplane llquclsing?

Favor . 45 %

Oppose . . .48
No opinion . . . . 7

By Sex

Mule

Favor 48%
Oppose . . . 45
No opinion 7

Nonwlrile

Black

By Education

College Graduate

College Incomplete

High -school Gmduum

.47%
..46

7

.33%

.60

. 7

.29%

.66
5

. .37%

..55
8

. .40%

..53
7

'.46%
48
6

Les= Than High -school Gruduule

Favor
Oppose
No opinion

NINETEEN HUNDRED EIGHTY -FIVE
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By Region

East

Favor
Oppose .

No opinion

lllrllwesr

Favor
Oppose ,

No opinion

Sunil=

Favor
Oppose .

No opinion

West

Favor
Oppose
No opinion

By Age

I8-29 Years

Favor
Oppose
No opinion

30-19 Years

Favor
Oppose
No opinion

Note: ln the last seven years. public suppon for
the death penalty for a varietyof serious crimes
has increased sharply.' Three Americans in four.
for example. now favor the death penalty for mur-

der-the largest proportion to do so in the Gallup
Poll's fifty -year history-up from 62% in 1978.
Twenty years ago a 47% plurality opposed the
death penalty for murder.

The current survey also reveals growing public
support for the death penalty for persons convicted
of rape or hijacking an airplane. In addition. a

high level of support is found for two crimes stud -

ied for the first time: attempting to assassinate the
president and espionage duringpcacetimc.

With each recent week bringing new revela-

tions of Americans spying for the Soviet Union.
israel. and most recently, China. 48% in the new
poll favor, while 47% oppose. capital punishment
for espionage during peacetime. As a capital
offense. espionage is seen as less serious than

either murder or attempting to assassinate the pres -

ident; 75% and 57%, respectively, advocate the
death penalty for these crimes.

Spying for a foreign power during peacetime
ranks with rape and hijacking an airplane as crimes
meriling the death penalty; slightly less than one -

half the public favors capital punishment for
persons convicledof each type of crime. Public
support for the death penalty for persons convicted
of airplane hijacking has doubled since 198 I'. when

22% believed that this crime should be punishable
by death. Today, 45% think this wav,

*Twenty-three percent favor the death penalty in

all cases. while 14% oppose it.

50 Years and Oi-er

Favor
Oppose .

No opinion

Selected National Trend

. . .47%
,.48

. 5

. . .46%
.49
. 5

.45%

.49
6

.43%

.4-4

. I3

. 34%

.60
6

.42%

.52
6

. 57%

.35

. 8

Nr)

Fm -or Oppose opinion
198 l 22% 68% 10%
1978 . 37 52 ll

274 THE GALLUP POLL

34



I

National Opinion Research Corp.

Do you favor or oppose the death penalty for persons
convicted of murder?

&. Favor death penalty for persons convicted of murder

N%
W%

78% 78% 77% 11%
75% 75%

76%
76%

72% - . 71%

-

€1.
* 9= - 1- '

 ;. UL

'

Wi;
" !',i -:.. if ,Q-}?'

£ ££<5. mgm,.

-a
1 -

, ..,,1 ,,; Jb;j;;,
if ~ ,tk.-;'

You-H8-22 23 -17 28-32 33-37 38-42 43-47 48 -52 53 - 57 58 -62 6357 68 -72 73-77 78 and
Ova!

Nat1.77%

Source = National Opinion Research Corp., 1983, 1984,
1985, and 1986data combined.

PUBLIC OmMON, NOVEMBER/DECEMBER me
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APPENDIX C

ANECDOTAL EVIDENCE IN SUPPORT OF
THE DETERRENT EFFECT OF THE DEATH PENALTY

Note: These anecdotes many of which are - taken from
Frank Carrington's thoughtful bookNeither Cruel Norunusual
(1978) are offered to provide general support for the
proposition that the"death penalty deters. The proposition that
the death penalty deters, however, is based not only on these
anecdotes but also on the fully - developed argument contained in
part II. B of this anaylsis.

* In March, 1973, four men entered a warehouse complex in
Landover, Maryland. They forced several hostages to
lie down on a bathroom floor. Five of the hostages
were shot, but they all miraculously survived. Eleven
others were pistol - whipped. One of the victims, who
had been shot in the throat, later testified that one
of the robbers said, "You better hope there is a God
you're going to need one." He then stood on the

stomach of another victim and said, "Die, bitch." He
also "told us he had a hand grenade and was going to
blow us all up. He said it didn't matter to him who
died, since the worst that would happened to him was
that he would be taken care of the rest of his life" in
prison." No hand grenade was found, but the fact that
the robbers shot five people clearly indicates that
they were*quite willing to killin the absence of a
death penalty. Four Guilty, In Holdup, Shootings,
Washington Post, Dec. 8, 1973, p. B.l.

* In one prison break, an escape convict released hostages at
the State line, because, as he later told police when he was
recaptured, he was afraid of the death penalty for kidnaping
in the neighboring State. Capital Punishment: Hearings
before the House Judiciary Comm., 92d Cong., 2d sess. 34
(testimony of Asst. Attorney General Henry E. Peterson)
(citing floor debate on capital punishment in the New Jersey
Assembly, Apr. 6, 1959).

* Carol S. Vance, the district attorney of Harris County
(Houston), Texas has stated =

The death penalty deterred an escape
from a Texas prison. The inmate abducted a
woman, stole her car, and headed west. When
asked why he didn't kill this person who told
police hisdirection of travel, [ which ] led
to his capture, the inmate, already under a
life sentence, said he didn't want to ride
"Old Sparky." I have talked to robbers who
said the only reason they didn't kill the
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only eyewitness was thethreat of the
electric chair.

Source: F. Carrington, Neither Cruel Nor Unusual 96 (1978).

Soon after the Furman case was decided, anincident in New
York City demonstrated that, with the death penalty no
longer in effect, some people felt a significant deterrent
to killing was gone. John Wojtowicz and another criminal
held eight bank employees as hostages and threatened to kill
them before FBI agents captured Wojtowicz and killed his
companion. In threatening to kill the hostages, Wojtowicz
explicitly stated:

"I'll shoot everyone in the bank. The
Supreme Court will let me get away with this.
There's no death penalty. It's ridiculous.
I can shoot everyone here, then throw'my gun
down and walk out and they can't put me in
the electric chair. You have to have a death
penalty, otherwise - this can happen every
day."

Source: Id., at 97 - 98.

Larry Derryberry, the attorney general of the state of
Oklahoma, called the abolition of the death penalty an
invitation to murder and presented this example to support
his thesis:

"After Furman a striking example of the
effect of the decision occurred in Oklahoma.
Shortly after the decision, a young family
was brutally murdered in an armed robbery of
a small 24 - hour grocery store in Oklahoma
City. There was evidence tending to show
that the killings were for the purpose of
insuring that there would be no eyewitnesses
to.the robbery. After all, the killer had
nothing to lose in taking the lives of his
victims. His act of murder carried no
greater punishment than his robbery of the
victims by means of a firearm."

Source: Id., at 98.

Testimony to the deterrent effect of the death penalty is
found in a letter written to Keith Sanborn, district
attorney of Sedgwick County (Wichita), Kansas (a state
without the death penalty at that time), by victims of
crime:
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June 7, 1975

Keith Sanborn
Sedgwick County Attorney
Sedgwick County Court House
Wichita, Kansas

Dear Sir:

Will capital punishment be used again?
Although we had been previously opposed to it
for the usual "moral" reasons, we recently
learned that our society needs it!

Last September 17th at four in the morning,
three people held us captive at gun- point for
three hours during an attempt to rob our
bank. During that time they discussed their
sentences if they were caught. They decided
to kill us, rather than to leave witnesses.
There wouldn't' be that much difference in
the "time" they would serve. They mocked the
law, for we have become more concerned with
the criminals' rightsthat those of the law -
abiding citizen.

Capital punishment is not excessive, unnecessary
punishment for those who willfully, with premeditation,
set out to takethe lives of others. Even though it
may be used infrequently, it does imposea threat to
the criminal.

Rosie escaped, but they shot me twice in the head and
left me for dead in the bank vault. Thank God that we
lived so that we can tell you that capital punishment
does make a difference, Capital punishment will save
the lives of the innocent. Our first "moral"
obligations should be to the law abiding citizen.

Sincerely yours,

Mr. and Mrs.

Source: Id., at99.

Margaret Elizabeth Daly, of San Pedro, was*arrested
August 28, 1961, for assaulting Pete Gibbons with a knife.
She stated to investigating officers: "Yeh, I cut him and I
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should have done a better job. I would havekilledhim but
I didn't want to go to the gas chamber."
Source: Peo - le v. Love, 366 P.Zd 33, 41, 16 Cal. Rptr.
777 (1961) (Mccomb, J., dissenting) (citing material
from L.A.P.D. files).

Robert D. Thomas, alias Robert Hall, an ex- convict from
Kentucky; Melvin Eugene Young, alias Gene Wilson, a petty
criminal from Iowa and Illinois; and Shirley R. Coffee,
alias Elizabeth Salquist, of California, were arrested
April 25, 1961, for robbery. They had used toy pistols to
force their victims intorear rooms, where the victims were
bound. When questioned by the investigating officers as to
the reason for using toy guns instead of genuine guns, all
three agreed that real guns were too dangerous, as if
someone were.killed in the commission of the robberies, they
could all receivethe death penalty.
Source: Id.

Louis Joseph Turck, alias Luigi Furchiano, alias Joseph
Farino, alias Glenn Hooper, alias Joe Moreno, an ex- convict
with a felony record dating from 1941, was arrested May 20,
1961, for robbery. He had used guns in prior robberies in
other states but simulated a gun in the robbery here. He
told investigating officers that he was aware of the
California death penalty although he had been in this state
for only one month, and said, when askedwhy he had only
simulated a gun, "I knew that ifi used a real gun and that
if I shot someone in a robbery, I might getthe death
penalty and go to the gas chamber."
Source = Id.

Ramon Jesse Velarde was arrested September 26, 1960, while
attempting to rob a supermarket. At that time, armed with a
loaded .38 caliber revolver, hewas holding several
employees of the market as hostages. He subsequently
escaped from jail and was apprehended at the Mexican border.
While being returned to Los Angeles for prosecution, he made
the following statement to the transporting officers: "I
think I might'have escaped at the market if I had shot one
or more of them. 'I probably would have done it if it wasn't
for the gas chamber. I'll only do 7 or 10 years for this.
I don't want to die no matter what happens, you want to live
another day."
Source: Id.

Orelius Mathew Stewart, an ex- convict with a long felony
record, was arrested March 3, 1960, for attempted bank
robbery. He was subsequently convicted and sentenced tothe
state prison. :While discussing the matter with his
probationofficer, he stated: "The officer who arrested me
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was by himself, and if I had wanted, I could have blasted
him. I thought about it at the time, but I changed my'mind
when I thought of the gas chamber."
Source: Id.

Paul Anthony Brusseau, witha criminal record in six other
states, was arrested - February 6, 1960, for robbery. He
readily admitted five holdups of candy stores in Los
Angeles. In this series of robberies he had only simulated
a gun. When questioned by investigators as to the reason
for his simulating a gun rather than using a real one, he
replied that he did not want to get the gas chamber.
Source: Id.

Salvador A. Estrada, a 19 - year old youth with a four - year
criminal record, was arrested February 2, 1960, just after
he had stolen an automobile from a parking lot by wiring
around theignition switch. As he was being booked at the
station, he stated to the arresting officers: "I want to
ask you one question, do you think they will repeal the
capital punishment law. If they do, we can kill all you
cops and judges without worrying about it."
Source: Id.

Jack Colevris, a habitual criminal with a record dating back
to 1945, committed an armed robbery at a supermarket on
April 25, 1960,, about a week after escaping from San
Quentin Prison. Shortly thereafter he was stopped by a
motorcycle officer. Colevris, who had twice been sentenced
to the state prison for armed robbery, knew that if brought
to trial, he would again be sent to prison for a long term.
The loaded revolver was on the seat of the automobile beside
him and he could easily have shot and killed the arresting'
officer. By his own statementsto interrogating officers,
however, he was deterred fromthis action because he
preferred a possible life sentence to death in the gas
chamber.
Source: Id., 366 P.Zd, at 41 - 42.

Edward Joseph Lapienski, who had a criminal record dating
back to 1948, was arrested in December 1959 for a holdup
committed with a toy automatic type pistol. When questioned
by investigators as to why he had threatened his victim with
death and had not provided himself with the means of

*carrying out the threat, he stated, "I knowthat ifi had a
real gun and killed someone, I would get the gas chamber."
Source: Id., 366 P.Zd, at 42.

George Hewlitt Dixon, an ex- convict with a long felony
record in the East, was arrested for robbery and kidnaping
committed on November 27, 1959. Using a screwdriver in his
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jacket pocket to simulate a gun, he had held up and kidnaped
the attendant of a service station, later releasing him
unharmed. When questioned about his using ascrewdriver to
simulate a gun, this man, a hardened criminal with many
felony arrests and at least two known escapes form custody,
indicated his fear and respect for the California death
penalty and stated, "I did not want to get the gas."
Source: Id.

Eugene Freeland Fitzgerald, alias Edward Finley, an ex-
convict with a felony record dating back to 1951, was
arrested February 2, 1960, for the robbery of a chain of
candy stores. He used a toy gun in committing the
robberies, and when questioned by the investigating officers
as to his reasons for doing so, he stated: "I know I'm
going to the joint and probably for life. If I had a real
gun and killed someone, I would get the gas. I would rather
have it this way."
Source: Id.

Quentin Lawson, an ex- convict on parole, was arrested
January 24, 1959, for committing tworobberies, in which he
had simulated a gun in his coat pocket. When questioned on
his reason for simulating a gun and not using a real one, he
replied that he did not want to kill someone and get the
death penalty.
Source: Lg.

Theodore Rossevelt Cornell, with many aliases, an ex-
convict from Michigan with a criminal record of 26 years,
was arrested December 31, 1958, while attempting to hold up
the box office of a theater. He had simulated a gun in his
coat pocket, and when asked by investigating officers why an
ex- convictwith everything to lose would not use a real gun,
he replied, "If I used a real gun and shot someone, I could
lose my life."
Source: Id.

Robert Ellis Blood, Daniel B. Gridley, and Richard R. Hurst
were arrestedDecember 3, 1958, for attempted robbery. They
were equipped with a roll of cord and a toy pistol. When
questioned, all of.them stated that they used the toy pistol
because they didnot want to kill anyone, as they were aware
that the penalty for killing a person in a robbery was death
in the gas chamber.
Source: Id.

Great Britain's Royal Commission on Capital Punishment
recounts the example of a gang that continued operations
when one of its.membershad been sentenced to death for
murder and reprieved, but which broke up upon the conviction
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and execution of two other members. Police officers who
dealt with the gang concluded that the death penalty had
made the difference.
Source: Report of the Royal Commission on Capital
Punishment 22 (1953).

According to the Attorney General of Kansas, one of the
contributing factors leading to the reenactment in the
1930's of the death penalty in Kansas, for first - degree
murder were numerous deliberatemurders committed in Kansas
by criminals who had previously committed murders in states
surrounding Kansas, where their punishment, if caputred,
could have been the death penalty. Such murders in Kansas
were admittedly made solely for the purpose of securing a
sentence to life imprisonment in Kansas if captured. Id.,
at 375.
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Homicide and Deterrence: A Reexamination of the
United States Time-series Evidence*

STEPHEN K. LAYSON
L/liii -el -sil)' oi' Nurllz ( umlinzl al Grrmslium
Grz'£'lt.vlmru. Norlli Carolina

l. Introduction

Since the publication of Isaac lehrlicli's'cnntrovcrsial articles [6;9] on inurderand capital
punislimcnl. there has hccn extensive criticism of his Iindinus. Using rcurcssion ztnulvsis
with U.S. time-series data, Elirlich found that increases in the relative frequency ofarrcst.
the relative Ii-equcncy of conviction given arrest and the relative frequency of execution
given conviction, reduce the number of homieidcs per capita and that the magnitude-s oi
these effects are consistent with sharp predictions - the "elasticity conditions derived
from the hypothesis that potential murderers act as if they were maximizing expected
ulilitv.

Among thc criticisms of Ehrlicli's time -series work on homicide. the most important
arc: iii The FBI data used by Ehrlieli to measure homicidcs and the probabilities of
punishment is highly suspect. especially during thc I9305 [3 ] . (2) Elirliclfs results are sensi-

live to the inclusion ofzidditional cxpl;tnatory variables and the choice offunctionul form
[3; I9; 26] . (3) Elo - lich's rcgressions are unstable over the l9(ios [*26] . (4) The negative
corrclations hctwccn the homicide rate and the probabilities of punishmcnt found by
Ehrlich mu)' bc cxpl;iincd by the eflcctof the homicide, rate on the probabilities ofpunish -

mont not vice vcrsa [I7] .

Elirlieh has responded to these criticisms in some detail [7; 8; 9; l I ] ; perhaps his

strongest rchtlttul is his uoss-sectional study ofthomicidc [9 ] which replicated the deter-

rcnce findings reported in his 1975 time -series article. Recently. however. Elirliclfs cross-

sectional results have also come under fire. McManus [25 ] and Lcztmcr [22; 23] havc
argued that Ehrlit:h's cross -sectional finding that capital apunishment is £1 deterrent to
homicide is sensitive to mic's prior hclicfs concerning the variables to he included in the

liotnicitlc regression.

The purpose of this paper is not to debate the merits ofEhrlich's research but to move
the debate forward by presenting newup(la1cd lime -series estimates of the U,S. homicide
function. Within the context of the new cslimzitcs presented in thispaper, the criticisms of

'Tis =
' author thanks lear)' licckcr. Isaac Elillirh. Teri) - Scuks and George Sliplcr fair - helpful sttggcstitlns.

!. List tim elasticity of humicitlc with respect to the probability of arrest. IN- = tlir: elasticity of
Iiolnicidc with rcspcct lo rho cnittlitional probability ol comiclion and L ,V - the clusticilv of homicide with respect ln
the comiitimazil pmhnhilily of execution. For ;1 gmnp of expected utility nlaximizing individuals it can he shown .that

EN - > - E, -( > - lf,.£. Sec lihvlicli [ 6, 401 ] ,

68

Reprinted from Southern Economic Journal, Vol. 52,
pp. 68 - 89.
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Elirlicli's results are considered. In section II of the paper Hoenack and Weiler's [ 17]
results are critically examined. In the third section of the paper several improvements are
made in the estimation ofthe U.S. homicide function: the time-series sample is updated to
1977, numerous alternative sets of explanatory variables are considered and most impor-
£antly,'the homicide rate is measured using Vital Statistics data rather than FBI data. The
rgsults in this section, confirm Ehrlich's Endings. The l -statistics of the estimated coef-
tlcients on the probabilities of punishment are, in general. highly significant and much
larger than the l-statistics reported by Ehrlich. Also, the magnitudes of the coefficients
on the probabilities of punishment are consistent with the "elasticity conditions" derived
bc Ehrlich.

ln section four the stability and proper functional form of the homicide function are
analyzed. The homicide function is shown to be reasonably stable over time. The choice of
the proper functional form is carefully analyzed using the Box-cox analysis; the hypoth-
esis that the homicide function is log- linear cannot be rejected whereas the hypotheses that
the homicide function has a semi - logarithmic or a linear functional form are decisively
rejected. Also. the optimal functional form resulting from the Box-cox analysis is highly
consistent with the deterrence theorv.

II. Hoenack and Weiler"s Results Reeonsidered

The crucial idea underlying Hoenack and Weller's [I6; 17] (hereafter H&W) argument
that Ehrlich's results are spurious is that an increase (decrease) in homicides increases
(decreases) the work -loads of the police and courts causing the arrest. conviction, and
execution rates to decline (rise). at least in the short run. If the increase (decrease) in
homicides is found to be permanent. the amount ofresources devoted to enforcing the law
;;ainst homicide may be increased (decreased), but this occurs only after a time lag.
According to this theory, even if potential murderers are unaware of, or unaffected by.
changes in the relative frequencies of punishment. one would still expect to observe negative
short run correlations between the homicide rateand the relative frequencies ofpunishment.

ii

After specifying a complete structural model of homicide depicting the response ofthc
law enforcement system to changes in homicides and the response of homicides to changes
in deterrence variables, H&W estimate 4 different homicide functions using ZSLS. In their
first two regressions which contain the same variables used by Ehrlich. H&W report results
that are similar to Ehrliclfs. However, after including another age distribution variable not
used by Ehrlich. or after replacing Ehrlich's single age distribution variable with two dif-
ferent age distribution variables. H&W get dramatically different results.

In the latter two regressions. the coefficients on the relative frequencies ofconviction
and execution are both positive. Using tests ofoveridentifying restrictions and FBI data on
the age distribution ofarrests, H&w<argue that their homicide regressions containing two
age distribution variables are superior to Ehrlich's homicide regression containing only one
age distribution variable. H&W conclude their paper by arguing that Ehrlich's Endings
supporting the deterrence theory are spurious and reflect the response of the relative fre -
quencies ofpunishment to changes in the homicide rate, not the response ofthe homicide
rate to changes inthe relative frequencies of punishment. H&W"S criticism of Ehrlich's
results is too ambitious. At best. they have shown that their 25LS estimates of the para -

2
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Table l. Definition of Variables in the Regression'Anal)-sis

ln q'

ln q

In PA

ln PC

ln Pe

ln LFI'

ln U

ln Y

In NW

In REL

ln H Il -'F

TT

Natural logarithim of non -negligent homicides per I000 civilian population based on FBI
data.

= Natural logarithim of non- negligcnt homicides per I000 civilian population based on Vital
Statistics data.

Natural logarithim of probability ofarrest.

Natural logarithim of conditional probability of conviction given arrest.

Natural logarithim ofconditional probability of execution given conviction.

Natural logarithim of proportion of the population in the labor force.

Natural Iogarithim of percent of labor force unemployed.

Natural logarithim of Friedman's estimate of real permanent income per capita.

Natural logarithim ofthe proportion of the population which is nonwhite.

Natural logarithim ofthe proportion ofthe population which belongs to a religion.

Natural lngarithim of the proportion of families that have both husband and wife prcscnt.

Time trend: 1933 = I. I934 = 2. . . , I977 = 45.

ln /1/424 = Natural logarithim ofthe proportion of the population within the I4- 24 age group.

ln AJI24 = Natural logarithim of the proportion of the population within the 2.1 -24 age group.
ln ,42529 = Natural logarithim ofthe proportion of the population within the 25-29 age group.

ln /12/29 = Natural logarithim of the proportion of the population within the 21 - 29 age group.

Note: Except for the variable q. the data used in this paper is identical to the data used by Hoenack and Weiler
for I933-I969. For a listing of the instrumental variables used in the ZSLS regressions, see Hocnack and Wciler [ 17.J29] . A detailed listing of the data sources and data used in this paper is available from the author on request.

meters of the homicide function are sensitive to the inclusion of additional explanatory
variables.

In Table ll, H&W'S ZSLS estimates of the U.S. homicide function are replicated in
equations (l) and (2). Table 1 defines the variables used in the regression analysis. There is

a serious flaw in H&W'S estimates replicated in equations (l)and (2). They fail to correct
for statistically significant first -order autocorrelation. Possibly they were misled by the
reasonable looking Durbin -watson statistics. The Durbin -watson statistic, however, is
not valid for ZSLS estimation.

Equations (3)and (4) report the ZSLS estimates with ai correction for first -order auto -
correlatioh. The estimates of the first-order autocorrelation, ,3, in equations (3) and (4),
.572 and .535, respectively, are large and statistically signihcant. Contrary to H&;W'S esti<

mates in equations (l)and (2), the coefficients on the probabilities of conviction and execu -

2. See Hoenack and Weiler [I7. 334]. table 2. equations Id and II. The author wishes to thanli Hoenack and
Weller for providing me with their data.

3, Beach and MacKinnon's il ] method which retains the first observation has been used to correct for auto-

correlation in the residuals. The instrumental variables include the lagged value of the dependent variable and the
jagged values of the explanatory variables except for the time trend [ 12; 14] .

3
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1
- ,bp 11. H &:W'S Results Reconsidered

Equation ( I) (2) (3) (4) (5) (6)

Dependent Variable qi qi qi qi qi qi

ln PA

In PC

ln PE

ln U

ln Y

ln LFP

TT

ln /1/424

ln ,42I24

In .42529

C

P

DW

Period

.l86
(2.8 I)

.0046
(.39)

.000I6
( - 05)

.0024
(78)

.0048
(.13)

.046
(.57)

.00042
( - 24)

.022
(l.59)

.039

( 1.74)

1.08

(2.08)

I.75

-.213
(2.70)

.010
( - 72)

.00021
(.05)

.0030
( - 82)

.023
(.50)

.068
( - 62)

.00093
(.44)

.016
(1.07)

.035
(l.43)

[ .30
(2.01)

1.75

I935-69 I935-69

.075
(2.20)

-.0079
(1.33)

.00098
( - 63)

.0027
(1.35)

.0159
( -64)

.053
(.88)

.00041
(.46)

.036
(2.65)

.03 l

(2.27)

.445
- (1.8 l )

.572
(3.46)

[ .70

1935-69

-.097
(2.55)

-.0030
( -45)

-.0019
(I. Is)

.0028
( [ .27)

-.0036
( - 14)

.036

( -51)

.000047
( .05)

.021

( 1.50)

.021

(l.l3)

.636
(2.41)

.535

(3.08)

1.80

1935-69

-.074
(2.60)

-.0080
( 1.55)

.001 l

(.94)

.0026
(1.36)

.016

( .67)

.055

( .94)

.00045
(.54)

.035
(2.68)

.030
(2.38)

.438
(2.09)

.568

(3.42)

l.Tl

I935-69

.079 
(2.69)

.0057
( 1.03)

.0016
( I .3 l)

.0027
(l.30)

.0021

( -98)

.053
(.80)

.00016
(. I8)

.022
(l.48)

.020
( -96)

.516
(2.40)

.679

(4.53)

1.7 l

I935-69

Note: Equations (I)-(4) are estimated with ZSLS. Equations (1) and {2) replicate H&W'S [I7. 334 ] results.
Equations {3) and (4) are estimated with a correction for first order autocorrelation. Equations {5) and {6}
are estimated assuming PA. PC and PEar= exogenous variables again with a correction for tlrsl order
autocorrelation. The absolute value of l-statistics are given in parentheses.

lion in equations (3) and (4) are negative. Also, the ranking ofthe coefficients on lnl'/4,
1nPC andlni'E in equations (3) and (4) is consistent with the "elasticity conditions.

The correct estimation of H&W'S specification of the homicide function yields results
Consistent with the deterrence theory. The coefficients on the conviction and execution
Variables. however, remain insignitlcant in the correctly estimated regressions reported in
equations (3) and (4). The weakness of H&W'S argument will be demonstrated more con -

1'mctngly in section III where the OLS regression estimates with lagged relative frequencies
Of Punishment are reported. While both H&W and Ehrlich have used ZSLS estimation

4
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Table Ill. Results of Hausman's Test

Coefllcients (Absolute Value of l-statistics in parentheses)

Regression Specification

AI424 and ,43529

,42/24 and ,42529

ln PA

.006

MW

.027
(.35)

ln PC

-.0022
(.16)

.0I2
(.81)

ln PE

.0016
(.67)

.0024
(I.06)

based on different theoretical models.' the economctricjustilication for ZSLS estimation of
the U.S. homicide function is weak.' lt is possible to test whether the homicide function
estimated with OLS methods ismisspecifled. Using a test developed by Hausman [ 15 ] ,

which tests for correlation between the error term in an equation and the possibly endo-
genous variables,one cannot reject the hypothesis that the probabilities of punishment are
exogenous variables. This result is of some importance because in cases where the explan -
atory variables are orthongonal to the error term, the use of ZSLS estimation yields
inefhcient estimates, whereas ordinary least squares methods yield efficient estimates.

The test is performed by estimating the regression

q' = XJ,+XJ,+LU+U. (?
where q* is the T X l vector of observations on homicides per capita, X, is "the T X 3

matrix of observations on the relative frequencies of punishment, X, is a TX 7 matrix of
exogenous variables in the homicide function and ii, is a TX 3 matrix ofinstruments for
the relative frequencies of punishment. li,. [1,, and u are coefficient. vectors and u is a
vector oferror terms subject to lirst -order autocorrelation. The matrix Ofinstruments, X,,
is found by regressing each of the relative frequencies of punishment on a set of instru -

mental variables which include the dependent variable lagged one year and the right-hand -
side variables in the homicide function laggcd one year as well as all the predetermined
variables in H&W"S [I7, 329] model. A test of Hard = 0 is a test for correlation between the
error terms and the probabilities of punishment. If Hou= =0 is rejected, this indicates that
the OLS regression is misspecilled and that the homicide function should be estimated with
ZSLS. Estimation of equation (7) for the two specifications of the homicide function with
different age distribution variables yields the estimates of tx reported below in Table Ill.

The coefficients on the instruments for the probabilities of punishment in Table lil
are, with only one exception. less than their standard errors. The IT-value for the test of the
hypothesis H0:u = 0 is .67, well below the critical value of F for this test.6 Clearly one
cannot reject the hypothesis that the probabilities of punishment are exogenous. Because
there is no evidence that the probabilities of punishment are endogenous and because

4. Ehrlich's decision to estimate the homicide function with ZSLS was based on an optimal law enforcement
model.

Ehrlich hypothesized that exogenous increases in the homicide rate would lead to increases in the probabilities
ofarrest. conviction. and execution. H&W'S disequilibrium model of law enforcement predicts exogenous increases in
thehomicide rate will cause the probabilities of arrest, conviction and execution to fall.

5. The author [20; Zl] did use ZSLS to estimate the Canadian homicide function. Unlike the U.S.. Canada has a

uniform crime code and law enforcement authority. Because ofthis difference it is more plausible to believe that law
enforcement behavior is endogenous in Canada. The use of ZSLS estimation for the Canadian homicide function was
supponed by the use of Hausman's test.

6. The 5% critical value of Ffor 3 and 22 degrees of freedom is 3.05.

5
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-gLS is less efficient than OLS when the explanatory variables are exogenous. the remain -

We reeressions are estimated with OLS methods. Equations (5) and (6) in Table Il report

the results of estimating the homicide function assuming that PA, PC and PEare exo-

genous variables. As expected, the coefficients on the deterrence variables in (5) and (6)

have smaller standard errors than the coefficients on the deterrence variables in equations
(3) and (4) but the difference is not dramatic. The coefficients on the probabilities of con-

riction and execution in equations (5) and (6) are still less than twice their standard errors.

Ill. Updating the Homicide Regression and the Choice of Explanatory Variables

ln this section the homicide function is estimated using the Vital Statistics data to measure

homicides per capita. Bowers and Pierce [3. 187-89] argue persuasively that the FBI

measure of homicides during the 19305 is suspect. In the 19305 when the FBI repotling

svstem wasjust beginning the number of reporting agencies was relatively small. As Bowers
and Pierce note, the FBI measure of homicides during the 19305 is 15% below the Vital

Statistics measure of homicides. However. after 1939 the two series are in much closer

uzccmcnt.

Despite Bowers and Pierce's criticism of Ehrlich for using the FBI measure of homi -

cides, they do not present alternative regression estimates utilizing the Vital Statistics

measure of homicides. Had Bowers and Pierce shown that the probabilities of punishment

have insignificant coefficients in the regression with the Vitalstatistics measure of homi-

cides. their claim that 'Ehrlich's results are an illusion would have been strengthened

considerably. H&W [ I7, 339] are aware of Bowers and Pierce's criticism of the FBI

measure of homicides yet they too report only estimates of the homicide function using the
FBI measure of homicides. Had Bowers and Pierce or H&W estimated the homicide

function with the Vital Statistics measure of homicide they would have found that the

resulting regression estimates support the deterrence theory more strongly than the regres -

sion estimates with the FBI measure of homicides.7

Measuring the Ex-eculion Risk

Before the homicide regression can bc updated,some provision must be made for measuring
the subjective probability ofexccution from 1968 -76 when the relative frequency ofexecu-

lion was zero. Despite the fact that there were no executions in the U.S. from I968 -76. it is

utiubtful that potential murderers believed there was no possibility of being executed in

these years. Another problem with assuming the subjective probability ofexecution is zero

is that it makes the use of the log- linear functional form impossible because the logarithim

Of zero is undefined.
One solution to this problem is to use an alternative functional form that does not

7. For example recstimating equation (2). Table ll with the Vital Statistics measure of homicides yields the
following;

Variable
Coefficient
:-statistic

ln!'/1
.l36

1.86

In PC
.029

-2.66

lnPE
.0058

- l.6-1

6
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measure the probability ofexecution in logarithims.' This approach will bc discussed lamin Section IV. Ehrlich [6. 409] dealt with the problem ofzero relative frequencies ofexecu.tion in the last two years of his sample, I968 and 1969. by assuming for measurement
purposes that l execution occurred in each of the years 1968 and 1969. ln this section twomethods of measuring the probability of execution are used. First Ehrlich's approach isfollowed by arbitrarily assuming l execution per year from 1968 to I976. Secondly, BBayesian approach

is used which allows potential criminals to annually revise their subjec-
tive probabilities in light of new information. The latter method is explained below.

Assume thatpotentialmurderers'uncertainty about the relative frequency ofexecutinnin I968 can be described by a beta prior density function

ju =€( -.,)i€.B) = me +D)m/O)"-
'tI - P€(£.))"'] /[ P(€=)P(D)] . (8)

where 0<PC< l, I, = I968 and I' is the gamma function defined by

l"(u) = "u le "du tz > 0. (9)

The expected value of the relative frequency ofexecution in 1968 is

E [P€(l)] = <1/(U+B). (li')
Given €(/0) independent convictions in 1968. e(l€,)of which - result in executions, the pos-
terior distribution of Pe(t0) is also a beta distribution with a density function'/(Pe(l,+l)la+e(l0). cr + [1 + £

- cid) - e(l0)). The expected vlaue of Pe in I969 is given by
E[P£'(l + iii = [£1 + €(/0)]/[<1 + li + cm.) - €00)] - lil)

The annual revision of the beta distribution in light of new sample information gives the
expected value of l'e(!) in year lo +jof

£Uw@+p] = [€+Zan+mH€+p+ZEW+n - q+m, cn)
£=0

1 =0

wherej = 1 8. Because eli) = 0 from I968 to 1976 equation (17) simplilles to
,/- 1

.E[Pe(l,, +j)] = u/ [u + ti + 2 £(/0 +i)] . (13)
1 =0

The values ofu and [3 are chosen in the following manner. After the class action suits
filed by Anthony Amsterdam [ 17, 33l] in I965 there were only 3 executions in the U.S. in
I966 and I967. From 1968

to I976 there were no executions. The estimated sum of homi -
cide convictions in I966 and 1967 is 9436/9 Based on the sample information in I966 and
1967. it is assumed that (1 = 3 and t1 + I3

= 9436, yielding an expected value of Fe in I968
in percentage points of.032. The implied values ofthe subjective probabilities ofexecution
for I969 -

76 are .0207, .0156, .0I24, .0099, .0083, .0071, .0061, and .0052."

8, Ehrlich [9]
argues on both theoretical and empirical grounds that the probabilities of punishment should bemeasured in logarithims.

9. See DeGroot [4. 40. 60] .

Id. The number ofconvictions in l966and I967 are calculated using the formula PA, - PC, - Q, where Q, is thenumber of homicides and l is a subscript referring to the year.
Il. The value of Pffrom I933- 67 and I977 is measured by the number ofcxecutions divided by the estimated

~

number of homicide convictions laggcd one year. The estimates ofhomicide convictions are calculated as explained infootnote 10.

7
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Me Lprlaml Regression=

The log - linear functional form is used in this section rather than the semilogarithmic form

used by H&W. Ehrlich [9]'found the cross-sectional evidence to be consistent with the log-

linear functional form. Statisticaljustilication for the log- linear functional form is presented

in the next section. In the equations in Table IV, a single age distribution variable ,42/29.

the proportion of the population between 2I and 29 years of age. is used rather than two
separate age distribution variables.' = Finally, three new explanatory variables are added to
the regressions in Table IV. NW. the proportion ofthe population that is nonwhitc, REL.
the proportion of the population that belongs to a religion and HH//{ the proportion of
tnmiiies with both husband and wife present.

Equations (I4) and (IS) in Table IV present the updated estimates of H&W'S homicide
regression treating the probabilities of punishment as exogenous variables. In equation
(I4) the probability of execution is measured using the Bayesian approach discussed

previously. In equation (15) the probability ofexecution is measured byassuming l execu-

lion per year in the years when there were no executions. I968 - 1976. The alternative
measures of the probability of execution used in equations (I4) and (IS) yield similar
estimates of the elasticity of homicide with respect to the conditional probability of
execution. respectively. -.076 and - ,068. These estimates are comparable to the estimates
r:portcd by Ehrlich [6, 410] ,

The probability Ofarrest, the conditional probability ofconviction and the conditional
probability ofcxecution all have negative and statistically significant coefficients in equa -

tions (I4) and (15), Furthermore, the magnitudes ofthe coefficients on the probabilities of
punishment are consistent with the "elasticity conditions." The coefficients on the proba-

bility of arrest in equations (I4) and (I5) are larger at the 5% significance level than the
coefficients on the conditional probability ofconviction which are in turn larger at the 5%
significance level than the coefficients on the conditional probability' ofexecution.

As expected. the age distribution variable /l2/29 has positive and statistically signifi -
cant coeflicients'inequations (I4) and CIS). The unemployment rate and the labor force
participation rate are included in the regressions as measures of the opportunity costs of
committing homicide. The unemployment rate is expected to have a positive effect on the
homicide rate and the labor force participation rate is expected to have a negative effect.
Although the coefllcientson the unemployment and labor force participation rates have the
expected signs in equations (I4) and (IS). none of these coefficients are signihcant. The
coefficient on permanent income has £1 positive but insignificant coefficient in equations
il -!) and (15) and the coefficients onthe time trend are negative and insignificant. Finally.
neither equation exhibits much autocorrelation in the residuals.

ln the next,four equations in Table IV potential murderers'subjective probabilities of
Punishment are measured by averaging the current values of PA, PCand PEwith the two
Previous years'values. Thus PA.7 = (FA+P,-4 - , +P/1 - ,)/3, PC3 =(PC'+PC- , +PC- ;)/3
and PE3 - (PE+PE- , +PE.,)/3 are used rather than the current values of PA, PC, and
PE. This averaging process produces a smoother, less erratic series for these variables
Which probably corresponds more closely to potential murderers' subjective probabilities 
than the current relative frequencies.

12. The use of a - single age distribution variable instead of two separate age distribution variables makes little
Ulilrrence in the regression; results.

8
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Table IV. Updated OLS Estimates ol the U.S. Homicide Function

Equation

Dependent
Variable

ln PA

In PC

In PE

In PE '

77

In AZIJg

ln U

ln LFP

(14) (I5) (16) (I7) (lb) (lg)

In q

2.24
(5.91)

.315

ln q

2.Jl
(5.47)

ln q

{ln P/U}

{ln PC.7 ]

lin PB ]

In q

1.57

(4.57)

ln q

1.34

(4.81)

ln q

l.zl

In Y

In N Il'

ln REL

ln H WF

C'

P

Period

(4.79)

.076
(5.21)

.013
(I.35)

.462
(3.I5)

.010
(,31)

1.03

(I.50)

.244
( - 87)

7.33
(4.84)

.004

(,024)

.973

I936-77

.307
(4.12)

.068
(3,99)

.dl l

(l.02)

.533
(3.36)

.015
(.40)

.842
(1.03)

.256
(.80)

7.74

(4.56)

.I53
(.87)

.957

I936-77

.436
(ll.8)

.lOJ
(l2.0)

.023
(3.33)

.392
(4.44)

.025
(l.SI)

-2.33
(7.48)

.297'

(1.98)

I.IO
(I.gl)

6.22
(7.08)

.272

(L60)

.996

1936-77

.544
(ll.6)

.098
(13.0)

.005
(L32)

.200
(2.89)

.027
(l.86)

-2.18
(8.ll)

.244
(2.28)

l.l l

(3.47)

2.21
(L50)

,403

(2.48)

.998

I936-77

(3.95)

-.547
(9.78)

.102
(l3.2)

.013
(l.sl)

. I 59

(1.33)

- 2.04
(7.35)

.422
(5.42)

,333

(.50)

l.lt
(2.44)

1.20

( > 67)

.360

(2.13)

.997

1936-77

I.37
(4 -00)

.548
(I0.45)

.l03
(13.51)

;008

(2,06)

.l03
(2.08)

1.95

(6.35)

.340
(2.94)

I.29
(3.97)

.378

(.67)

I.60
 (.80)

.364

(2.17)

.997

I936-77

Note: Absolute value of l-statistics in parentheses.

Another advantage of averaging the current values of PA, PC, and PE with their
lagged valuesis that it further justilles treating the probabilities ofpunishment as exo-
genous variables. Changes in the current homicide rate may affect current and future
relative frequencies of punishment in the manner suggested by H&W, but the current
homicide rate should have no effect on past values of PA, PCand PE.

As mentioned earlier, some new variables have been added to the regressions in Table
IV. Because a disproportionate number of homicide victims and persons arrested for

9
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homicide are nonwhite. NH' is expected to have :1 positive effect on the homicide ram,

Emiich [5; 9 ] found in his cross-sectional studies that the proportion of state population

mm is nomrhite is positively associated With homicide and other felony crime rates, The

,elmo" variable. REL. is included in the regressions as a measure of the quality ofthe
cnvimnmerii, moral inhibitions of committing homicide. or possibly as a measure of fears

Qfother worldly punishment for committing homicide.
tri equations (l6) - (I9) in Table IV. the coefficients on P,43, PC.! and PE.7 are all

negative and highly significant. Comparing equations (14) and CIS) with equations (16) -

(19). the averaging process reduces the magnitude of the coefficients on the arrest variable
but increases the magnitude of the coefficients on the conviction and execution variables.

ln the latter 4' equations in Table IV, the coefficients on the conviction and execution

variables have much larger !-statistics than in equations (I4) or CIS). The !-statistics on

PC'.7 in equations (I6) -( I9) range from - 9.78 to - II.8; the l-statistics on PE.7 in equations

(I6) -(I9) range from - 12 to - l3.5. The much larger l -statistics on the conviction and

execution variables in the last 4 regressions in Table IV are consistent with the belief that
averaging the relative frequencies ofpunishment over a number ofyears produces a better

measure of criminals' subjective probabilities of punishment than the use of the current
relative frequencies of punishment.

Averaging the relative frequencies of punishment has some important effects on the
other estimated coefficients too. In contrast to the positive coefficients on the unemployment

rate. L-
' in equations (I4) and CIS). the coefficients on the unemployment rate are negative

in equations (lo) and (I7). In equation CIS) and subsequent equations the unemployment
rate is dropped from the regression. The coefficients on the labor force participation. LFP.
in equations (16) -( lg) are negative. as expected. and highly significant. The /-statistics on
the - permanent income variable. are also much larger in equations (I6) -(I9) than in

equations (I4) and CIS).

The coefficient on ln/VlI' in equation (I6) is positive as expected but not quite signi -

ficant at the 5% level. The coefficient on lnREL in equation (17). -l.il. is an estimate of
elasticity of homicide with respect to the proportion of the population that belongs to an

Organized religion. According to this estimate a I0% increase in REL would reduce the
homicide rate by approximately I l%. The coefficient on the religion variable in equation
(I7) is signilicant at the l% level.

Equation (I8) shows the results of including both the nonwhite and religion variables
in the regression. The religion variable remains significant at the 5% level but the /-statistics

on the nonwhite variable drops sharply. The age distribution variable also becomes insig-

nificant in equation ( I8). The coefficients on the nonwhite and age distribution variables in
Table IV illustrate what Leamer [22; 23; 24] and other econometricians have been empha -

sizing recently, thatthe significance and even the sign of regression coefllcients often

dEPEhd on the set ofexplanatory variables chosen by the researcher,

Fragilil)' <2/ the Regression Results

To examine the fragility of the regression results in Table iV in a systematic way. the
homicide function is estimated with a large number of alternative specifications. Each
Specification consists of a different subsetof explanatory variables taken from a set of
variables that includes all the variables listed in Table iV plus the following variables: the

1 0 -
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Table V. Specification Search

Variable

In PAJ

ln PC.!

ln PE.7

Negative
Coefticient

Negative and
Significant

Positive
Coef Gcient

Positive and
Significant

77

In A2I29

In LFP

In Y

ln REL

ln HWF

In U

ln NH'

In MALE

In H'ELF

In SCH

IA'!'

N

210

210

210

2I0

210

*84

84

84

84

84

it
84

84

84

84

209 (.995)

210 (1.0)

210 (1.0)

I73 (.824)

7 (.033)

84 (1.0)

lo (.II9)

84 (1.0)

0 (.0)

63 (.750)

13 (.155)

84 (I.0)

49 (.583)

27 (.321)

6 (.07I)

134 (.638)

210 (1.0)

2I0 (1.0)

l Il (.529)

.0 ( -0)

84 (1.0)

0 (.0)

72 (.857)

0 (.0)

29 (.345)

0 (.0)

I8 (.214)

lo (.119)

7 (.083)

0 (.0)

I (.005)

0 (.0)

0 (.0)

37 (.l76)

203 (.962)

* 0 (.0)

74 (.88I)

0 (.0)

84 (I.0)

2l (.250)

7I (.845)

0 (.0)

35 (.4I7)

57 (.690)

78 (.929)

0

0

0

2

87

0

25

0

26

0

12

0

3

28

4

are given in parentheses.

proportion of the population that is male (MALE), real welfare payments (WELF).
median years ofschooling (SCH), inflation (INF) and the proportion of families that have
both husband and wife present (HWF).

Each specification consists of 9 explanatory variables: PA3, PC3, PE3, TI A2I29,
plus 4 other variables taken from the Id remaining variables described above." The total
number of specifications is given by IOC4 = 210. Table V summarizes the results by the
sign and significance of the estimated coefficients. A coefhcient is considered "significant
in Table V if its !-statistic is greater than 2 in absolute value.

In every regression but one, PA.7 has a negative coefficient and the arrest variable is

negative and significant in 134 of the 210 specifications. The conviction and execution
variables are negative and significant in every one of the 210 specitications. Clearly the
conviction andexecution variables are robust with respectto the choice of explanatory
variables. A further examination of the regressions shows that in I83 of the 2I0 specifi -

cations the magnitude of the coefticients on lnl'/t3,"lnpc3 and lnPE3 are in accordance
with the "elasticity conditions."

Concerning the non -deterrence variables. the labor force participation rate has nega -

tive and signiticant coefficients in each of the 84 specifications in which this variable was

used. The religion variable also has negative coefficients in each of the 84 regressions in

13. To provide a valid test of the deterrence theory one must include all 3 of the conditional probabilities of
punishment.

1 1

Note: N - number of specmeations in which variable appeared. Percentages expressed as a proport

( -0)

( -0)

( -0)

(.01)

(.414)

( -0)

(.298)

(.0)

(.3I0)

( -0)

(.I43)

( -0)

(.036)

(.357)

( -048)

on of N
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which it was "used." ln 72 ofthe 84 specifications the coefficient on the religion variable is

cignihcant. Two other variables that have coefficients with the same sign in each specifi -

cation are: iii the proportion of families with husband and wife present and (2) the pro-

portion ofthe population that is male. Ironically, both Ofthese variables have coefficients
with unexpected signs.

In each of the 84 specifications the proportion of families with both husband and wife

present has positive coefficients. lt was thought that the proportion of families with both
husband and wife present would measure the quality ofthe social environment and hence

would be negatively related to the homicide rate. However, an alternative explanation for
the effect of HwFconsistent with the positive coefficients on this variable is that separation
of antagonistic spouses reduces the number of homicides by spouses. The coefficients on
"HIVl-"are signihcant in 26 of the 84 specifications. Because a disproportionate number of
the persons arrested for homicide are males, it was thought that the proportion of the

population that is male might have a positive effect on the homicide rate. However. in each

case the coefficient on this variable is negative. although the coefficients are significant in
only lb ofthe 84 specifications.

The age distribution variable A2I29. has positive coefficients in 203 of the 210

specifications in which this variable appears. ln 87 of these specificatons the coefficients on
the age distribution variable are positive and significant. The time trend has negative

coefficients in I73 ofthe 210 specifications in which it appears and in ll l specilications the
coefficients are negative and significant. The permanent income variable. Y, has positive
coefficients in 74 ofthe 84 specifications in which it appears and has positive and signifi -

cant coefficients in 25 of the specifications.
Interestingly, the inflation rate has positive coefficients in 78 of the 84 specifications in

which this variable appears. However, this variable is only significant in 4 of the 84 specifi -

cations in which it appears. The proportion of the population that is nonwhite has positive
coefficients in 7l of the 84 specifications in which it appears but has positive and significant
z::fhcients in only l2 cases. The effects of the remaining 3 variables - unemployment. real

federal welfare payments. and schooling - are inconsistent and in most specifications
insignificant.

Based on the specification search described in Table V and other considerations
equation ( 19) in Table lV represents the specification ofthe homicide function that is used

for subsequent analysis in this paper. Aside from the delerrence variables. P/43, FC? and

PE3, the explanatory variables included are the time trend. age distribution. labor force
participation, permanent income per capita, the proportion of the population that is a

member of £1 religious group and the proportion of families with both husband and wife
present. The tzoefficient on lnHWFin equation (19). .378, is positive but insignificant. The
inclusion ofthenew variable in the homicide function has little effect on the other estimated
coefhcients as can be seen by comparing equations (16) - (18) to equation (19).

Tradeo~oj Executions for Murders

The celerisparibus tradeoff of executions for homicides evaluated at the mean number of
homicides Q and the mean number of executions Eis given by

14. However. if the probabilities of punishment are measured by their current values I'.-l. PC. and PE. rather
lion their averaged values PA}. PC}. and PE}. the coefficient on the religion variable issometimcs positive.

- 12 -
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iQ/if = f1(QfE), (20:

where cr is the estimate of the elasticity of homicide with respect to the probability oi
execution. Letting £1 = -.1 based on the estimates reported in equations (I6) -(I9) ofTable
IV, the tradeoffofexecutions for murders is approximately - l8.5.

This tradeoff is considerably larger than the estimate tradeoffs of -7 to -8 reported
by Ehrlich [6. 414 ] . There are two reasons for the higher tradeoff reported in this paper.
First from equation 20 the tradeoff increases proportionally with Q/E. ln the updated
sample used in this paper the value of Q/ ~ is larger than in Ehriich's sample." Secondly
the value of &( - .I0) used in computing the tradeoff in this paper is larger than the .5

values used by Ehrlich [6, 410], -.06 and - .065.
A number ofqualifications should be considered in interpreting the estimated tradeoff

ofexecutions for homicides. First the standard errors of the point estimates of (1 should be
considered. From equations (I9) in Table IV, the 99% confidence interval for u is ( - .082,
-.124). The confidence intervals for (1 based on equations (16) - (I8) yield similar ranges.
Evaluating the tradeoff at the lower and higher range of the confidence interval yields
tradeoffs of - 15.2 and -23, respectively. Moreimportantly the estimated value ofu varies
considerably depending on the choice ofexplanatory variables used. From the specification
search discussed earlier. 210 different regressions were considered. The values ofu in these
regressions ranged from a low of - .046 to a high of - .152. The corresponding tradeoff of
executions for homicides ranges from - 8.5 to - 28. lt is interesting to note that even at the
lower range of (z the tradeoff is still substantial.

Finally the estimated tradeoffs reported in this paper are calculated under the celeris
puribus assumption. Under certain conditions this may give misleading estimate ofthe true
tradeoff. For example, ifjuries rcact to anincreased relative frequency of execution by
demanding greater proofof guilt before convicting. an increase in the probability ofexecu-

lion may reduce the probability of conviction. wholly or partially offsetting the deterrent
effect of the increase in the probability of execution."" The author investigated this possi-
bility by regressing the probability ofconviction on the probability ofexecution and other
explanatory variables. These regressions provide no evidence in favor of the hypothesis
that the probability of execution has a negative effect on the probability ofconviction.

IV. The Choice of Functional Form and the Stability of the Homicide Function over
Time.

As mentioned in the introduction, Bowers and Pierce [3] , Passell and Taylor [26] and
Klein. Forst and Filatov [ 19] havecriticized El-lrlich's time -series results as being sensitive
to the choice of time period and functional form. To check the stability of the homicide
regression over time, equations (2l) - (24) in Table Vi report the results ofestimating the
homicide regression over alternative subperiods of the full sample. Equation (Zl)presents
the full sample (I963 - 77) regression. Equation (22) is estimated over the 1936-69 period to.
check how sensitive the regression results are to omitting the 19705 data from the sample.

Is. For the updated sample used in this paper Q = I0696 and E= 58. For Ehrlich's {6. 414] sample @=8965 and
£= 75.

I6. The author [20. 68} found some evidence of a negative relationship between PC and PE in his study of
homicide in Canada.
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1'ble VI. OLS Estimates of the Homicide Function Over Alternative Time Periods

 Equation

Dependent Variable

(23)

In q

(24)

ln q

ln PA.7

ln PC.7

ln PB

'TT

ln A2I29

ln LFP

In )'

In REL

ln H WF

C

P

R 2

Period

(21)

ln q

l .37

(4.00)

(22)

ln q

1.20

(3.66)

.548
(I0.4)

-.l03
(l3.5)

-.0083
(2.06)

.l03
(2.08)

1.95

(6.35)

.340
(2.94)

1.29

(3.97)

.378
( -67)

I.60
(.80)

.364
(2.I7)

.997

I936-77

.543
(l 1.4)

.130
(9.1 l)

.017

(3.34)

.0087
(.13)

-2.86
(6.39)

.3 I9
(l.79)

-.886
(2.44)

l.l4
( -96)

.731

(.29)

.465
(2.66)

.998

I936-69

-2.02
(3.57)

-.382
(3.34)

-.073
(I.52)

.016
(I.64)

.226
(1.73)

3.28
(6.02)

.225
(.64)

. l 73

(.21)

4.47
(2.03)

7.93
(l.69)

.605
(2.64)

.999

I936-57

-l.62
(3.78)

-.576
(7.34)

.rig
(9.26)

.0075
(I.69)

. I30
(2.00)

1.93

(5.63)

.063
(.20)

.685
(l.24)

.063
(- 10)

6.02
(l.57)

.439

(2.25)

.998

1944-77

Note: Absolute value of lestatistics are given in parentheses.

Equation (23) reports the regression estimated over the even shorter 1936-57 period. ln
equation (24) the regression is estimated from 1944-77 to check how sensitive the results
are to omitting the first 8years of the sample. Bowers and Pierce [3] argue that the FBI
data on conviction rates is unreliable until the 19405.

Comparing equations (22) and (24) to the full sample regression, equation (21), one
Can see that deleting the first 8 observations or the last 8 observations from the sample does
HO! substantially alter the coefficient estimates, or their !-statistics. Deleting the last 8.

Observations from the sample causes the coefficient on the age distribution variable to
Switch from positive to negative; deleting the first 8 observations causes the coefficient on
Permanent income per capita to switch from positive to negative. In equation (23), esti-
mated from I936 -57, the !-statistic on the coefficient on ln PE.7 falls to - 1.52 which is not
Significantly different from 0 at the 5% level. It is possible, as Passell and Taylor [26] argue,
lila! the sharp decline in the execution rate in the late 19505 and 19605 is a proxy for some

1 4
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Tble VII. Stability ofthe Homicide Function Over Time

Period SSR X I00 ~

1936-55

1936-56

I936-57

.l936-58

I936-59

I936-60

I936-61

I936-62

1936- 63

1936-64

I936-65

I936-66

I936-67

I936-68

1936-69

I936-70

I936-71

1936-72

1936-73

1936-74

I936- 75

1936-76

I936-77

.405078

.503054

.539733

.694215

.699655

.725234

.725258

.737985

.763841

.848132

.852513

.894152

.978733

.979003

.999335

L00338

I.ll938

I. 18212

l,3l I73

I.4 I293

1.41294

1.76421

L83472

SE X 100

2.01265

2.13851

2.I2080

2.3 I087

2.23552

2.19884

2.12905

2.08353

2.05999

2.11278

2.06460

2.06346

2. I092I

2.063 l4

2.04056

2.00338

2.07492

2.09242

2.I6443

2.20730

2.17020

2.38558

2.39447

F

.82

1.65

L54

1.08

1.39

1.60

1.84

2.64

3.06

2.55

2.52

2.01

1.92

2.23

2.5 l

2.96

2.77

2.98

2.79

2.89

4.48

1.24

~05

2.30

2.30

 2.30

2.30

2.30

2.30

2.30

2.30

2.30

2.30

2.30

2.28

2.30

2.32

2.36

2.41

2.47

2.57

2.7I

2.93

3.32

4.15

1.75

I.44

1.30

.823

1.22

l.l4

1.26

1.59

1.70

I.lS

l.3l

L35

1.-22

'l.46

1.66

2.04

1.70

1.76

1.08

.0052

unknown omitted variables that are really responsible for the rising homicide rate during
this period. Another explanation for the insignificant coefficient on lnPE3 (and lni'/13) in
equation (23) is the small number of degrees of freedom - 13 - combined with the multi-

collinearity among the explanatory variables."
To examine the Stability of the homicide regression more systematically, Table Vii

reports the sum of squared residuals (SSR) and the standard error ofthe homicide regres-

sion (SE) over different time periods beginning with 1936-55 and ending with 1936 - 77.

From column 3 in Table VII one can see that the standard error of the regression is

reasonably stable over time, exhibiting no systematic trend. Inspection ofcolumn 2 in the
table shows a very large increase in the SSR from I975 to I976. The largejump in the SSR
from I975 to 1976 is associated with a sharp decline in the homicide rate in I976. The
homicide rate reached its minimum sample value in I957 and except for avery slight

I7. Examples of first -order correlations between variables for the I936-57 period are: TTand In I'(.976). TTand
lnREL(.973), 77'and lnl'EJ( -.954), InPE3 and ln )'( -.936). lnl-'EJ and lnREL( -.906). InPEJ and lnPA.l( -.899).
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decline in 1961 the homicide rate increased steadily from 1957 to I974. From I962 to I974
the average annual rate of increase in the homicide rate was 6%. In 1975 the homicide rate
t'= :l bt - a small amount and then fell very sharply by more than 9% in 1976. The large
increase in the SSR from I975 to 1976 in column 2 reflects the fact that the regression
equation does not predict the sharp decline in the homicide "rate in [ 976.

Column 4 reports the F-values for the Chow tests ofthe equality ofthe coefficients for
the subperiod in column l and the subperiod consisting of the remaining years in the full
sample. For example. the first F-value in column 4 is for the test of the hypothesis that the
regression coefficients are equal over the 1936-55 and I956 -77 subperiods. Beginning with
the 1936 - 66 and 1967-77 subpcriods the F-values are calculated using the Chow test for
the case of insufficient degrees of freedom. The 5% critical values of Fare reported in
column 5.

If the full sample is divided between - 1962 and 1965 or between I969 and I973 the
hvpothesis that the coefficients are equal over the two subperiods is rejected at the 5%
level. However. if Onedivides the sample between I955 and 1961 or between I966 and
1968, the hypothesis that the regression coefficients are equal over the two subperiods is

not rejected. One might argue that dividing the sample at I957 provides the most plausible
division. The trend ofthe homicide rate was negative from the early 19305 to 1957. In I957
the homicide rate reached its minimum sample value; thereafter the trend ofthe homicide
rare was increasing until I974. The F-statistic for the hypothesis that the coefficients are
equal from I936 - 57 and I958 - 77 is 1.54 which is well below the 5% critical value of /-1

Even ifone were to believe that the division of the sample between I962 and I965 or
between 1969 and 1973 is more appropriate than some other division, the increased efli -
cicncy from using the full sample regression estimates may outweight the bias in the
coefficient estimates resulting from the restriction that the coefficient estimates be equal in
the two subperiods. Wallace [28] has shown that if the goal is to minimize the weighted
average of the mean square errors of the coefficient estimates, the resulting critical values
ot' F are higher than the conventional F-values for Chow tests. Using Goodnight and'

=R:.zi=ce's [I3 ] tables for the weak MSE test for restrictions in regres~ons. the critical 5%
F- value is. 4.29. Fromcolumn 3 ofTable Vllthe 5% critical value of Ffor the weak MSE
test is never exceeded.

Column 6 presents the F-values for the hypothesis of equal coefficients over the
subperiod indicated in Column l and the remaining years in the full sample except for the
last two years, 1976 and 1977. The largest F-value in column 6 is 2.04 which is below the
5 ~ critical of Ffor the conventional Chow test. Even the weak evidence of instability in the
homicide function depends critically on the last two years of the sample. By deleting the
1281 two years from the sample there is no partition of the sample that yields an F-value
which exceeds the'5% critical value of Ffor the Chow test. ln summary, the homicide
function appears to be reasonably stable over time. The evidence for instability of the
homicide is weak and critically dependent on the last two years of the sample.

To test for the optimal functional form for the time-series data, suppose the model to
b€ estimated with the time -series data is

qi"' € + B. mJ:"' + B, Pcs}"' + B, FEB;"' + B, if"' + B, LEE""
+ B, TT+ 8,,42/29,'*" + B,REL'*" + B.,HWF*"'. (25)

ut pot - l 1-
€:1
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where lp! < l and e, is NID(0.O). The Box-cox [2] transformation of thedependent
variable is defined by

qi"' = (q,*' l)/Al * for Al # 0, (26)
and

qui) lnq, for Al = 0.

The transformation of the right-hand -side variables are similarly defined. The log- linear
functional form is represented by (M.)2) = (0, 0) and the linear functional form is repre-
sented by cal, >.2) = (1, l).

Letting q*"' be the vector of transformed observations on the homicide rate, Xm' the
matrix of transformed observations on the right-hand -side variables. and B the vector of
coefficients, the log likelihood function for the sample ofobservations on the homicide rate
iS

L = - T/2 [m(ZW')] + l/zln(i - /) - t/2(u:) [ q""
T

call - 1 IAU julx B] ' v [q - x B] + cit -
1 ) Zlnq,, (27)

t =l

where VI is the matrix

P

l+pz

P

0

0

0

P

li -pi

0

0

0

1+;) =

P

Letting the first three terms in equation (27) be denoted by L,, equation (27) sim -

plifies to

T

L = L, +( >J - 1)21nq,. (28)

For given values of Al and Az, maximizing with respect to B. oz, and p is the same as
maximizing the log- likelihood function for a linear regression with aulocorrelated errors.
Beach and MacKinnon's II] maximum - likelihood technique is used to estimate L, for
given values of Al and A2 and then it is a simple matter to add L ,and CAI - l)Elnq, to
End L."

In Table VIII, the values of the estimated log likelihood function for the I936 -77 data

I8. See Seaks and "Lai-son [27 ] for a more detailed discussion of this procedure.
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- -,bp VIII. Test for Functional Form

85

>= 2

- 2.0

- I.9

- 1.8

- 1.7

- 1.6

- 1.5

- 1.4

-I.3

.I.2

Al' Az Al' L

- l.l
- 1.0

.9

.8

.7

.6

.5

.4

.3

.0

.0

.0

.0

.0

.l

.l

.l

.l

.l

.l

.l

.l

.I

.I

.l

.0

.8

.6

.3

.0

.3

L

197.4

197.5

197.5

197.4

197.5

I97.4

I97.4

I97.3

197.2

197.1

197.1

197.0

I97.0

197.1

I97.4

198.0

199.8

209.0

216.5

220.8

222.3

.l

.2

.3

.4

.5

.6

.7

.8

.9

1.0

l.l

I.2

1.3

I.4

I.5

1.6

1,7

1.8

I.9

2.0

2.1

.4

-.5
- .5

.5

.4

.3

.l 

.0

. l

.2

.2

.3

.3

.3

.3

..4

.4

.4

.4

.4

4

222.0

220.5

Zl8.J

215.6

212.6

209.6

207.0

204.7

203.0

201.9

201.2

201.0

20 l .0

201.2

201.6

202.0

202.6

203.2

203.9

204.5

205.1

are computed for different pairs of(M, AZ). ln constructing Table Vlllthe value ol' Az was

allowed to vary between -2 and 2.0 in increments of .l. and then for each value of Az, the
value of Al was allowed to vary between -2 and 2 in increments of .l. Letting Al' be the
value of Al that maximizcs L for a given value of)t2, the values of L for different ordered
PHIFS ()El*,A2) are reported in Table VIII.

The global maximum value of the likelihood function in Table VIII is 222.33 at
(KLX2) = (- .3. 0);.The results Ofestimating this regression are given by

qt -Jn = 3.04 - 2.82 lnl',43 - l .25 lnPC3 - .246 lnPE3
(.70) (3.84) lil.!) (l5.2)

.020 TT + .207 lnAZl29 - 5.41 lnLFP
(2.30) (l.98) (8.23)

+ .839 ln )' - 3.27 lnREL+ .717 lnHWF. iv = - .465. (29)
(3.32) (4.71) (.58)
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Tnblelx. Likelihood Ratio Tests for Alternative Simple Functional Forms

Functional Form (M. )t2) UM. Az)

Log-linear

Semi-log

Semi - log

Linear

Optimal

(0 - 0)

(0.1)

(1.0)

(1, l)

( - .3.0)

220.96

201.70

205.06

198.55

222.33

X

2.75

41.26

34.54

47.56

ln equation (29) the coefficients on the probabilities of punishment are all negative, statis
tically significant," and consistent with the elasticity conditions. lt is interesting to note that
the transformation of the independent variables, X2 - 0, is consistent with Ehrlich's [9,

734-44] theoretical arguments for measuring the probabilities of punishment in logarithims.
The values of the log likelihood function for 4 alternative simple functional forms and

the optimal functional form, cA l Az) - ( - .3, 0). are presenledin Table IX. The likelihood
ratio test statistic for the hypothesis H,:()VI.A2) = (Al". >t2") is 2 [(AI,A2) - L(AI".A2") ]

which has a X* distribution with 2 degrees of freedom. The last column in Table IX report:
the values of this test statistic for 4 alternative simple functional forms. The 5~ and iQ
critical values of X' are. respectively. 5.99 and 9.21. The hypothesis that the homicide
function is log- linear cannot be rejected at the 5% significance level; However. both
versions of the semi - log functional form and the linear functional form are easily rejected
at the I% significance level. The finding that the time-series estimates of the homicide
function are consistent with the log- linear specification corroborates Ehrlich's [9] finding
that the optimal functional form for the cross -sectional homicide function is close to the
log- linear specification.

Table X reports the coefficient estimates and !-statistics of the probabilities of pun -

ishment for the 4 simple functional forms. For all 4 functional forms the probabilities of
punishment are negative and statistically significant at the l% level. The deterrence findings
are clearly robust with respect to the choice offunctional form. However, the !-statistics on
the probability ofexecution measured in natural values are considerably lower than the I-
statistics on probability ofexecution measured in logarithims.

V. Conclusion

This paper has presented updated estimates of the U.S. homicide function that strongly
confirm Ehrlich's [6; 9] deterrence findings. The basic deterrence results reported here are
also consistent with the authors [20; Zl] studies of Canadian homicide and Wolpin's [29]
study of homicide in England and Wales. For the full sample regressions estimated in this
paper. the probability of arrest, the conditional probability ofconviction given arrest. and
the conditional probability of execution given conviction have negative and statistically
significant effects on the homicide rate. ln addition the ranking ofthe estimated elasticitics
of homicide with respect to the probabilities of punishment is consistent with sharp predic-

tions derived from the hypothesis of expected utility maximization.

I9. ln equation 29 all : -statistics are conditional on the assumption that Al = .3 and Az = 0.
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1
- bp '( Coefficients on the Probabilities of Punishment for Alternative Functional Forms= - -

87

Functional Form Variables

Log- linear

Semi-log

semi-log

Linear

In P/43

I.37
(4.00)

,Hb
(3.18)

PA.7

.028
(3.72)

.0018
(3.7I)

In PC.7

-.548
(NM)

.035
(6.01)

PC.! 

.02I
(7.70)

-.0014
(7.89)

ln PB

.l03
(I3.5)

.0058
(6.I3)

PE.7

.073
(3.28)

.0044
(3.08)

1

l

Note: Absolute value of r-statistics in parentheses.

ln this paper the homicide rate is measured using the Vital Statistics measure of
homicides rather than the FBI series. Previous researchers have used exclusively the FBI
data in their time -series analysis. Bowers and Pierce [3 ] , however, argue forcefully that the
Vital Statistics measure of homicides is superior to the FBI measure. It is found in this
paper that the Vital Statistics data supports the deterrence theory more strongly than the
FBI series.

Two other important differences between previous research in this area and the esti-
mates presented in this paper are: iii OLS methods are used in this paper rather than
ZSLS and (2) the probabilities of punishment are measured by averaging the current
relative frequencies of punishment with their lagged values ofthe two previous years.The
use of OLS methods rather than ZSLS isjustilied by an application of Hausman's test and
by the use of lagged relative frequencies of punishment to measure murders subjective
probabilities ofpunishment. The particular lag structure used to measure the probabilities
is very simple and somewhat arbitrary. However, the deterrence findings reported in this
paper are found to be robust with respect to the lag structure used.

Three other important issues that have arisen in the debate over Ehrlich's homicide
work are carefully discussed: iii the sensitivity of the deterrence results to the choice of
€Xplanatory variables, (2) the stability of the homicide function over time and (3) the
Choice of functional form. The deterrence findings are found to be robust with respect to
the choice of explanatory variables and functional form. The use of the log-linear functional
form isjustified by the Box-cox analysis. The homicide function estimated in this paper is

also shown to be reasonably stable over time.

From the specification search, it was found that the proportion of the population that
belongs to a religion has a negative and significant effect on the homicide rate in most
Specifications. Two variables often used by researchers in estimating homicide functions -
the unemployment rate and the proportion of the population that is nonwhite - were

found to have inconsistent and generally insignificant effects on the homicide rate depend -

ing on the choice ofexplanatory variables. The labor force participation rate has a negative
and significant effect on the homicide rate in most specifications. Permanent income per
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capita and the proportion of the population between 2I and 29 years ofage have positive
effects on the homicide rate in most specifications.

The econometric evidence presented in this paper provides solid suppon for the deter-

renee hypothesis. The deterrence findings reported in this paper are not fragile. Different
sets of explanatory variables have been used, alternative functional forms for the homicide
function have been used and the homicide function has been estimated over different time
periods. The regression results consistently support the deterrence hypothesis that increases
in the probabilities of arrest, conviction, and execution reduce the homicide rate. Even
murderers appear to obey thelaw of demand.
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Federal Executions, 1930-63

Year

Txal

1930

1936

1938

Murd~ ~dnag Rag ~oiomce Stats in Which Executed

33

1

3

5

22

1

2

sa

1

1

2 2 6

Kansas

Indiana, Arizona, OKlahoma

Kansas (2), Illinois, Indiana,
Michigan

1939 1 1 Alaska

1942 6 6 District of Columbia

1943 1 1 Tennessee

1945 1 1 Wyoming

1948 5 5 ~lifornia (3) , Alaska, Florida

1950 1 1 Alaska

1953 4 zb 2 Missouri (2), New York (2)

1954 1 1 New York

1956 1 1*= Missouri

1957 2 2 Georgia

19e3 1 id Io-la

American Indians, one took place in 1936 and one in 1939.
three executions of blacks, two took place inl.948, one in 1950. Of the two executions of
Note = Of the 33 persons execited, 28 were white, 3 black, and 2 American Indians. Of the

Since 1930, the U.S. Army carried out 160 executions-148 from 1942 to 1950, three
each lil 1954, 1955, and 1957 and one each in 1958, 3.959 and 1961. Of the total, 106 were
for murder ( including 21 rape/murder) , 53 werefor rape, and 1 was for desertion. The U.S
Navy has not carried out an execution since 1849.

' Includs 2 cases of bank robbery/lmrder and 1 kidnap/murder.

b Includes 2 cass of kidnap/murder.

C Includs 1 ase of kidnap/murder.
d nem~slcesofmamgmree.

Source = Bureau of Justice Statistics, Capital
Punishment 1984: A National Prisoner Statistics
Report, Table 5 (and supplemental data).
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Capital Punishment 1984
At yearend 1984, States reported a
total of 1,405 prisoners under sentence
of death. During that year, 280
prisoners were received under sentence
of death and 8-1 prisoners were removed
from the population under sentence of
death (including 21 prisoners ex
ecuted). The 21 executions carried out
during 198 -1 brought to 32 the total
number executed since 1916 when the
death penalty was affirmed in three
cases before the United States Supreme
Court. Since 1930, when national
reporting began, 3,891 executions have
been conducted ungler civil authority in
the United States

All persons under sentence of death
at yearend 1984 were convicted of
murder. Of the 1,405 inmates, 1,388
were male and 17 were female; 804
were white, 585 were black,

amd
16

were classified as other races. The
median age of those under sentence of
death was 31 years and the median time
since sentence was imposed was 33
months. Approximately 2 of every 3

offenders under sentence of death had a
prior felony conviction; nearly 1 out of
10 had previously been convicted of
homicide. About 2 out of 5 were under
some criminal justice status at the time
of their capital offense; half of these-
2096 of all those under sentence of
death-were on parole, while the rest
either were on probation, were prison
inmates or escapees, or had pending
charges.

Nearly 6396 of those under sentence
of death were held by States in the

'South. Western States accounted for an
additional 21% of those sentenced to
death, North Central States for 1296,
and Northeastern States for 4%.

in eastman iso ueeuumi mu Been earned aux
under military authority since 193tl.
Other races include American Indians and Asian
Americans. For additional discussion of race and
capital punishment see the appendix.

~

August 1985

Capita.! Punishment 1984 marks escapee). Given the continuing
the 54th consecutive year that interest in race data relating to
data describing prisoners under capital punishment, this report
sentence of death have been presenu data for 1880 through
published by the Federal govern 198 -1 comparing the race of those
ment. This year's report incorpo arrested, imprisoned, sentenced to
rates information on the criminal death, and executed for murder.
histories of those under sentence The Bureau of Justice Statistics
of death, including the number gratefully acknowledges the
with prior felony convictions and cooperation and participation of
prior convictions for homicide, as State officials whose generous
well es their criminal justice assistance makes this reporting
status at the time of the capital program possible.
offense (e.g., on probation or pe
role, facing pending charges for Steven R. Schlesinger
other crimes, or a prison inmate or Director -

Florida had the largest number of
inmates under sentence.of death (215),
followed by Texas (178}, California
(172}, and Georgia (111). Of those
received under sentence of death in
1984, 5896 were in the South, 20% in
the West, 1696 in North Centralstates,
and 896 in thelwlortheast. Twenty-seven
States received prisoners under a sen
tence of death in 1984; by yearend 198-1
a total of 32 states had prisoners under
sentence of death.

The 21 executions in 198 -1 were
carried out by six States= 8 in Florida,
5 in Louisiana, 3 in Texas, 2 in Georgia,
2 in North Carolina, and 1 in Virginia.
Of those executed, 13 were white
males, 7 were black males, and 1 wa a
white female. Between 191*7 and 198 -1,
about 1.496 of those under sentence of
death were executed and approximately
3696 received other dispositions result
ing in removal from the population
under sentence of death. Those exe
cuted between 1977 and 1984 spent an
average of 6 years between the time
the death sentence was originally im
posed and the date it was carried out.

Capital punishment in the courm

ln the 1972 decision Furman v.
Georgia, the Supreme Court struck
down on Eighth Amendment grounds
State and Federal capital punishment
laws that permitted wide discretion in
the application of the death penalty. 'In
response, many States revised their
statutes to conform to the guidelines in
Furman. The High Court clarified
these guidelines in a series of five
decisions announced on July 2, 19?6. In
Woodson v. North Carolina and ~berts
v. Louisiana the Court struck down
State statutes that required mandatory
imposition of the death penalty for
specified crimes. As a direct con
sequence, mandatory death penalty
provisions in 21 States were invalidated
either through subsequent court action
or repeal by State legislatures. This
resulted in the modification (to life
imprisonment) of death sentences im
posed upon hundreds of offenders in
these States. ln three other major
cases, however, the Supreme Court up-
held State death penalty laws that
afforded sentencing authorities
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discretion to impose death sentences
for specified crimes (Gregg v. Georgia
Jurek v. Texas, and Proffit v. Florida .
me Court va date statutes that per-
mitted the imposition of the death pen-
alty after consideration of sggravating
and mitigating circumstances.

Further refinements in the Court's
views of State death penalty statutes
were offered in cases during the late
19'ilJ's and early 1.980's relating to such
issues as whether rape may be punish-
able by death (Coker v. Geoegial, miti
gating factors only listed m statute
(Lockett v. Ohio}, excusing jurors from
service Adams v. Texas), findings by
juries on lesser included offenses (Beck
v. Alabama), the use of testimony rom
a pretrial competency hearing (Estelle
v. Smith, failure to consider mitigaung
factors (Eddi~s v. Oklahoma), convic
lion under a st.atuten
partially struck chopper v. Evans), jury
instructions regal ng pdas le com
mutation by a governor (California v.
Ramos), commission of 'harmles,
error" by sentencing judge (Barclav v.
Florida), and admissibility o psychi
atrie evidence predicting future dan-
gerousness (Barefoot v. Estelle).

During 1984 the U.S. Supreme Court
made a key decision on the issue of pro-
portionality in capital cases. This is
the concept that States should compare
each death sentence with sentences im
posed in comparable cases throughout
the State to determine whether similar
cases are being handled in a similar
way. On January 23, 1984, the Court
upheld the death sentence in a Cali
fornia murder case, holding that a
proportionatity review by an appellate
court was not a Constitutional re-
quirement, even though many State
death penalty laws provided for such a
review (Pulle! v. Harris).

On May 14, 1984, in Strickland v.
Wash~' ton, the U.S. Supreme curt
handed down an important decision
bearing on the Sixth Amendment's
guarantee of a defendant's right to
"reasonably effective" counsel in
cnpital cases. The defendant had
originally appealed a Florida court's
death sentence in a multiple murder
case on grounds that his counsel had
been ineffective in failing to seek out
character witnesses or to request a
psychiatric examination. The appeals
to the State Supreme Court and Federal
District Court were rejected because
"aggravating circumstances' had justi
fied the death penalty, and although it
was conceded that the counsel had
erred in failing to investigate mlti
gating evidence, "no prejudice" to the
defenda;-lt's sentencing had resulted.

~

Tdal 1. home of capital punishment statutes and IqJ change= da-iq IN4
Jurisdictions
lutherising
apltal
lnk -hment Strudc Revised or Automatic
at some time dolan replaced by appeals
during 19la by courts legiatture required Coital offenses

Federal Aircraft piracy
Alabama Yes lurdar
Arisona Yes Yes Hist degree murder
Arkansas Capital murder
Callfomia Partially First degree murder vr/special

circumstance
Colorado Yes First degree murder. first degree

ltidnping wldeath of the victim
C-omcticut Yes Murderbhre Yes First degree murder
Florida Yes First degree murder
Georgia First degree murder
Idaho Yes Yes First de-pe murder, kldtaping ivlaggra

vating factors
Illinois Yes Yes Murder
Indiana Yes Hurdl-
Kentucky Yes First degree murder, kimaping shen

Victim is killed
Louisiana Yes First degree murder
Maryland Yes Yes First degree murder
Massachusetts Wholly
Mississippi Yes Capital murder, rape in Lhe commission of

another felony, felonious child abuse,
rape of a female child under the age of
12 by a person age iS or older

Missouri Yes Yes First degree murder
Montana Yes Deliberate homicide, aggravated ltidnaping

resulting in victim death
Nebraska Yes First degree murder
Nevada Yes First degree murder
Now Hampshire Yes Contract murder or murder of a lw

enforcement officer or kidnping victim
Hen Jane! Knowing or purposeful murder, contract

murder
lieu Mexico Yes First degree murder
Nea York Wholly
North Carolina Yes First degree murder
Ohio Aggravated murder
Oklahoma Yes Murder
Oregon Yes Yes Aggravated murder
Pennsylvania Yes First degree murder
South Carolina Yes Murder tviut specified aggravating

circumstances
South Dakota Yes Yes First degree murder, kidtaping smith gross

permanent physical injury
Tennessee Yes First degree murder
Texas Yes Murdar of public safety officer, fireman, or

prbon employee; murder during speeilled
floniaa or escapes; contract murder

Utah Yes First degree murder, aggravated assault by
a prisoner

Vermont Murder of police or corrections officer,
kidnaping for ransom

Virginia Yes Capital murder
Washington Yes Aggravated murder
Wyoming Yes Yes First degree murder

Note: Jurisdictions not authorizing the death island, West Virginia, and Wisconsin. For
penalty during UH Were Alaska, District of additional detail on revisions and capital
Columbia, Hauaii, Iowa, Kansas, Maine. offenses sac table 2
Michigan, htirutesota, llotth Dakota, Rhode

Although the Federal Court of Appeals
reversed these judgments, citing the
Sixth Amendment, the High Court up-
held the trial court's decision on
grounds that the counsel's conduct had
been "reasonable" and that no omitted
evidence "would have changed the con-
clusion that the aggravating circum
stances outweighed the mitigating
circumstances."

Another important issue-whether
trial judges may override jury recom
mendations of Life imprisonment and

2

impose a death penalty-tvas dealt with
by the High Court in S~ziano v.
Florida on July 2, 1984. ln this case,
which involved a murder preceded by
torture of the victim, the judge had
overridden a jury recommendation for
life imprisonment, which under Florida
law was advisory only.

The High Court held that (1) it is
not error for a trial judge to fail to
instruct a jury on lesser included ol'-
fenses when no such offense is asserted
by the prosecution, (2) there is no
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A number of important federal statutes embody legislative
judgments that capital punishment is an appropriate sentence in
some circumstances for particularlyheinous crimes. See, e.g.,
18 U.S.C. 5351(murder of member of Congress);18 U.S.C.51751
(assassination or kidnapping resulting in death of the
President); 18 U.S.C. 52381 (treason): 18 U.S.C. 51111(first
degree murder). A list of these statutes is provided in
Attachment 4. These federal statutes are currently inoperative
only because they possibly do not contain constitutionally
adequate procedures for weighing aggravating and mitigating
circumstances as required by the Supreme Court's decision in
Furman v..Georgia, 408 U.S. 238 (1972) and later cases.

Examination ofthe Sentencing Reform Act of 1984,enacted as
chapter II of the Comprehensive Crime Control Act of1984, Pub.
L. 98 - 473, 98th Cong., 2d Sess., and relevant legislative history
leads to the conclusion thatvthe Sentencing Commission's
jurisdictionincludes the promulgation of guidelines for the
imposition of the death sentence under these statutes. Indeed,
guidelines without death penalty sanctions may not comply with
the statutory directives to the Commission.

A - The Commission Has Broad General Supervisory
Powers over Federal Criminal Sentences

It is apparent that the provisions of the Sentencing Reform
Act of 1984 are sweeping in their scope. As one commentator has
observed, the provisions "are intended to reform federalsentenc -
ing practices and procedures. Their likely effect,however,will

not be to reform criminal sentencing,.but to - revolutionize it."
Rezneck, The New Federal Criminal Sentencing Provisions, 22 Am.
Crim. L. Rev. 785, 785 (1985).

The Commission's principalpurposes are to establish
sentencing policies and practices for the federal criminal
justice system, including promulgating guidelines and prescribing
the appropriate form and severity of punishment for offenders
convicted of federal crimes. As specified in 28 U.S.C. 5991(b),
the policies,practices and sentencing guidelines established by
the Commission are designed to:

"(A) assure the meeting ofthe purposes
ofsentencing as set forth in section
3553(a)(2) of title 18, United States Code
[ in brief, those purposes are just punish-
ment, deterrence, incapacitation, and
rehabilitation ] ;

"(B) provide certaintyand fairnessin
sentencing practices, by avoiding unwarranted
sentencing disparities among offenders with
similar characteristics convicted of similar
criminal conduct, while permitting sufficient
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judicial flexibility to take into account relevant
aggravating or mitigating factors li

"(C) reflect, to*the extent practicable,
advancement in the knowledge of human
behavioras it relates to the criminal
justice process N

The Commission is also charged withthe on- going responsibilities
of: evaluating the effects of the sentencing guidelines on the
criminal justice system, including the impact on the resources of
the Bureau of Prisons; recommending to Congress appropriate
modificationsof substantive criminal law and sentencing
procedures, as wellas revisions of the sentencingguidelines;
establishing a research and development program on sentencing
practices and procedures; and other related duties.

The power given the Commission over criminal sentences is
very broad. Congress in fact recognized the "extraordinary
powers and responsibilities vested in the Commission." S. Rep.
98 - 225, 98th Cong., lst Sess., p. 160 (1983). At first blush,
then, the Commission as the agency charged with reviewing
criminal sentencing seems to have death sentence issues within
its bailiwick.

B. Sentencing Guidelines that Include Death Sentences
are Required to Achieve the Purposes of Sentencing
Reform Act

The Commission's guidelines are required to achieve several
purposes. Specifically, the guidelinesshould ensure that
federal sentences are designed =

"(A) to reflect the seriousness
of the offense, to promote respect
for the law, and to provide just
punishment for the offense;

"(B) to afford adequate deterrence to
,criminal conduct;

"(C) to protect the public from
further crimes of the defendant; and

"(D) to provide the defendant with
needed educational or vocational
training, medical care, or other
correctional treatment in the most
effective manner; " 18 U.S.C.
53553(a)(2) (Supp. III 1985).
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These goals have binding effect on the Commission: The
Sentencing Commission is chargedby 28 U.S.C. 5991(b)(1)(A) with
establishing sentencing policies and practices that "assurethe
meeting of [ these] purposes " For certain aggravated federal
offenses, only sentencing guidelines that provide for death

- sentenceswill comply with this statutory charge to the
Commission.

1. Just Punishment

Congress has explained that the first purpose just
punishment "should be reflected clearly in all sentences; it
is another way of saying that the sentence should reflect the
gravity of the defendant's conduct." S. Rep. No. 98 - 225, 98th
Cong., 1st Sess. 75 (1983).

The intentional and unjustified taking of an innocent
person's life is an offense that, in the*presence of aggravating
factors and in the absence of mitigating factors, deserves a
*death sentence.1 The Senate Judiciary Committee has recognized:

"Murder does not simply differ in magnitude
fromextortion or burglary or property
destruction offenses; it differs in - kind.
Its punishment ought also to differ in kind.
It must acknowledge the inviolability and
dignity ofinnocent human life. It must, in
short, be proportionate." S. Rep. 98 - 251,
98th Cong., lst Sess. 13 (1983).

What sanction is proportionate and, therefore, what
constitutes just punishment for persons who commit certain types
of murder, is admittedly a subjective judgment. Nevertheless,
when there is widespread public agreement that the death penalty
is a just punishment for certain kinds of murder as there is

1 If murder is such a crime, a fortiorivtreason and
espionage also constitute such crimes. As Judge Kaufman
explained in United States v.Rosenberg, 109 F.Supp. 108, 110
(S.D.N.Y. 1953), "At the time of the impositionof the sentence,

I pointed out that the crime for which these defendants stoodconvicted was worse than murder. The distinction is based upon
reason. The murderer kills only his victim while the traitor
violates all the members of his society, all - the members of the
group to which he owes his allegiance."
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inithis country today? then the Commission is obliged to act
accordingly. The legislation and its drafting history indicate
that the determination of questions of proportionality between
offenses and penalties imposed for them optimally should not
depend primarily on the theories of particular writers or the
personal feelings of Commission members about what sort of
punishment is fitting for what sort of offense and offender, but
should take account ofipublic attitudes on this question. This
point is implicit in the statutory specification that sentences
should be fashioned so as to "promote respect for the law,"
53553(a)(2)(A), and is also supported by more explicit statements
in the legislation and the Committee Report indicating that
sentencing levels may appropriately be coordinated to "the
community view of the gravity of the offense" and should "reflect
currentviews as to just punishment." See 28 U.S;C. 5994(c)(4);
S. Rep.98 - 225, 98th Cong., 1st Sess. 170 - 71, 178 - 80 (1984).

The retributive function of the death penalty does not serve
only to*vindicatethe abstract moral principle that a criminal
shouldreceive his just deserts. Equally important, it also
affirms the sanctity of innocent human life and, thereby,
protects suchlife. Walter Berns has traced the process by which
the retributive aspect of punishment prevents crime including
capital crime. To summarize his explanation: we punish in part
because we are angry at what the criminal has done, andwant to
pay him back: the law respects and rewards our anger (which is a
sign ofcaring for others) when it punishes the object of that
anger; in so doing, the law praises and promotes law - abiding
habits. In short, the retributive aspect of punishment has what
has been described as a "general deterrent effect"; itdeters
crime not by instilling fear of punishment, but through a
process of rewarding the anger aroused by the sight of crime
by praisinglaw abidingness. Testimony of W. Berns, Capital
*Punishment, Hearings before the Senate Committee on the
Judiciary,97th Cong., lst Sess. 246 - 247 (1981).

2 A Gallup poll released on February3, 1985, reported that
72 percent of Americans favor capital punishment for persons who
commit murder the highest rate of public approval of the death
penaltyin the half - century of scientific polling. By compari -
.son, the approval rate was 66 percent in 1981 and 49 percent in
1971. The report also noted, however, that the approvalrate
would decline to 56 percent if life imprisonment without parole
were a certainty for murderers.,

Similarly, according to a Media General - Associated Press
Survey released at the same time, 84 percent of Americans,approve
the death penalty.
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Of course, in order to.protect lives through the operation
=of this "general deterrent effect," retribution must be appro-
priate to the offense committed. "SO the question becomes," as
Bernsputs it, "how do we pay back those who are the objects of
great anger because they have committed great crimes against us?"
The answer Berns givesiis worth quoting at some length:

"The purpose of the criminal law is not
merely to control behavior a tyrant can do
that but also to promote respectfor that
which should be respected, especially the
lives, thejmoral integrity, and even the
property of others. In acountry whose
principles forbid it to preach, the criminal
law is one of the few available institutions
through which it can make a moral statement
and, thereby, hope to promote this respect.
To be successful, what it says and it
makes this moral statement when it punishes

must be appropriate to the offense and,
therefore, to what has been offended. If
human life is to be held in awe, thelaw
forbidding the taking of it must be held in
awe; and the only way it can be made to be
awful or awe inspiring is to entitle it to
inflict the penalty of death.
W. Berns, "Defending the Death Penalty,"
Crimeand Delinggency (Oct., 1980), reprinted
in S. Rep. 98 - 251, 98th Cong., 1st Sess. 10
(1983) .

2. Deterrence

The second purpose the Commission is charged with meeting is
"to afford adequate deterrence to criminal conduct." 18U.S.C.
53553(a)(2) (Supp. III 1985). - AS Congress has recognized in
adopting death penalty provisions, a death penalty is the only
adequate deterrent for some crimes.

The most recent substantial empirical study concludes that
the death penalty does deter homicide. The study, by Professor
Stephen K. Layson ofthe University of North Carolina at
Greensboro, utilizes sophisticated time - series techniques and
data from the United States from 1936 to 1976. The study takes
into account virtually all previous important criticisms of time -
series research on thedeathpenalty. Previous studies,had been
criticized on the following grounds: (1) the FBI data used to
measure homicides and the probabilities of punishment were
suspect, especially during the 19305; (2) the results were
sensitive to the inclusion of additional explanatory variables
and the choice of functional form; (3) the regressions were
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unstable over = the 1960's; and (4) the negative correlations
.between the homicide rate and the probabilities of punishment
could be explained by theeffect of the homicide rate on the
probabilities of punishment, not vice versa. Layson, Homicide
and Deterrence: A Reexamination of the United States Time - series
Evidence, 52 S. Economic J. 68, 68 (1985) (emphasis added) To
solve these problems, Layson: (1) used -more reliable Vital
Statistics data on homicide deaths in place of FBI data; (2)
employed additional explanatory variables and various functional
forms; (3) ran the regressions over Various timeperiods,
including and excluding the 1960's; and(4) demonstrated that the
negative correlations could only be explained by deterrence0theory.

Layson's studyconcluded that increases in the probability
of execution reduced the homicide rate.4 Specifically, Layson

3 Data limitations in the Layson study make it i~,difficult
to respond to one observation regarding previous studies. Since
accurate time - series data on imprisonment length is not
available, Layson's estimate for the effect on the murder rate
from the reduction in executions over time may include the effect
from the reduction in length of imprisonment over time. However,this observation does not undercut the basic finding of Layson.
Murderers who are sensitive to a reduction in the average length
of imprisonment would presumably also be sensitive to a reductionin the probability of execution. Also, Layson's result holds
over a variety of different time periods. See Layson, supra, at
80 - 81. Since it is notclear that average sentence length was
falling during all of the time periods, the probability of
executionilikely has at least some deterrent effect.

It should also be observed that Layson's estimates for the
deterrent effect of the death penalty may have beenbiaseddownward by his use of aggregate United States data for periods
when the penalty was effectively limited to a subset of states.

4 "The econometric evidence presented in this
paperprovides solid support for the
deterrence hypothesis. The deterrence
findings reported in this paper are not
fragile. Different sets ofexplanatory
variables have been used, alternative
functional forms for the homicide functions
havebeen used andthe homicide function has
been estimated over different time periods.
The regression results consistently support
the deterrence hypothesis that increases in
theprobabilitiesof arrest, conviction, and

(continued...)
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found that on avera e each execution deferred more;han ei hteen
murders. The basic deterrence result of the study isconsistent
with other studies by Layson,5 Isaac Ehrlich,6 and Kenneth
Wolpin.7 While complete confidence in Layson's study must await
replication (which is already underway), his most recentfinding
provides strong support for the proposition that the death
penalty deters murder.€

,Entirely apart from sophisticatedeconometric studies, logic.
compels the conclusion that the death penalty is the most
effective deterrent for some kinds of murders those that
require reflection and forethought on the part of person; of
reasonable intelligence and unimpaired mental faculties. Such
persons logically can be assumed to be deterred to some extent by
the existence of the death penalty, and more deterred bythe
finality of death than they would be by the next most serious
penalty, life imprisonment without parole. As the Supreme Court
observed in Gregg v. Georgia, 428 U.S. 153, 186 (1976): "There
are carefully contemplatedmurders, such as the murder for hire,
where the possible penalty of death may well enter into the cold

4(...continued)
execution reduce the homicide rate. Even
murderers appear to obey the law of demand."
Layson, su - ra, at 89 (emphasis added).

5 See Layson, Another View.of the Canadian Time - series
Evidence, Canadian J. of Economics, pp. 52 - 73 (1983); Layson, A
Reexamination of the United States and Canadian Time - series
Evidence QnlHomicide and Deterrence, Ph.D. dissertation, Univ. of
Chicago (June, 1983).

6 See Ehrlich, Capital Punishment and Deterrencet Some
Further Thoughts andAdditional Evidence, Journal of Political
Economy, pp. 741 - 88 (Aug. 1977).

7 See Wolpin,*cagitalpunishment andHomicide in England: A
gggmaryggf - ggggltg, American Econ. Review= Papers and
Proceedings, pp. 422 - 27 (May 19?8).

8 Espionage.and treason are also generally crimes of
premeditation for which the sanction of death should operate as a
particularly effective deterrent. See United States v.
Bgggnbgrg, 109 F. Supp.108, 115 (S.D.N.Y. 1953) (Kaufman,*J.).
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calculus that precedes the decision to act." In a footnote, the
Court added: "other types of calculated murders, apparently
'occurring with increasing frequency, include the use of bombs or
other means of indiscriminatekillings, the extortion murder of
hostages or kidnap victims, and the execution - style killing of
witnesses to a crime." Id,at n. 53.

Given the inherent plausibility of the deterrent power of
the threat of death, society must choose between: (1) trading
the certain shortening of the life of a convicted murderer
against the survival of an unknown number of innocentpersons
whose future murder by others becomes more probable unless the
convicted murderer is executed; and (2) trading the certain
survivalof the convicted murderer against the loss of the lives
of an unknown number ofinnocent victims, who are more likely to
bemurdered by others if the convicted murderer is permitted to
live. As Professor van den Haag has put it: "It seems immoral
to let convicted murderers survive at the probable or even at
the merely*possible *expense of the lives of innocent victims
who might have been spared had the murderers been executed." E.
van denHaag, InDefense of the Death Penalt A Le al
Practical - MoralAnalysis, 14 Crim. L. Bull. 51, 59 (1978).In
short, under thestatutory scheme, only the death penalty can be
deemed "to afford adequate deterrence"to homicide.

3. Inca acitation

The third purpose the Commission is charged with meeting
through its guidelines is "to protect the public from further
crimes of the defendant." 18 U.S.C. 53553(a)(2)(C) (Supp. III
1985). In some circumstances, only a death sentence can provide
the proper level of protection tothe public.

It is obvious that the death penalty is the most effective
means of incapacitating murderers fromcommitting further crimes
,of any sort. Incapacitation of such personsis importantbecause
it is generally acknowledged and can be proven by specific
examples that some persons who commit capital crimes will

9 For example, Eddie Simon Wein was sentenced to death in
Los Angeles Superior Court in 1957. = Instead of being executed,
he was released from prison in 1975 tolive in West Los Angeles,
without warning to his neighbors. Within months, he began to
attack and kill women in the area.. Fortunately forother
potential victims, his apprehension was swift. He was convicted
in 1976 of first degree murder of onewoman, attempted murder of
another, and numerous sexual offenses. The woman who was killed
by Wein and the women who were scarred by him for life would not
have been victims if Eddie Wein had been executed as originally

(continued...)
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commit other capital crimes if given the opportunity. As the
.Senate Judiciary Committee has explained:

"In.some cases, imprisonment is simply
not a sufficient safeguard against the future
actions of criminals. Some criminals are.
incorrigiblyianti - social and will remain
potentially dangerous to society to the rest
of their lives. Mere imprisonment offers'
these people the possibility of escape or, in
some cases, release on parole. Even if they
are successfully imprisoned for life, prison
itself is an environment presenting dangers
to guards, inmates, and others. In each of
these cases, society is the victim.
Basically, there is no satisfactory
alternative sentence for these individuals.
Life imprisonment without parole, although at
first appearing to be a reasonable answer, is
in reality highly unsatisfactory. Such a

sentence greatly increases the danger to
guards and to other prisoners who come into
contact with those who have been so
sentenced." S. Rep. 98 - 251, 98th Cong., lst
sees. 12 (1983).10

9(...continued)
decreed. Here the death penalty would have spared an innocent
life.

10 Recent eventsconfirm that the Senate Report is entirely

correct in highlighting the serious problem of protecting prison
officers and inmates from dangerous prisoners already serving
life sentences for murder without any realistic possibility of
parole. At least five federal prison officers have been killed
since December 1982, and the inmates in at least three of the
incidents were already serving life sentences for murder. In the
most secure cell block of America's highest security prison
the Control Unit of the Marion, Illinois, penitentiary there
were, in March 1984, 19 prisoners who hadmurderedprison
officials or other inmates while in prison. Is it a just result
*that no additional punishment be imposed for such crimes, leaving
these inmates essentially free to murder with impunity? In view
of the long sentences (including "real life" sentences) that the
Sentencing Commission is recommending for some crimes, this
problem can be expected to increase in the future.
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While it is not possible to determine how many innocent
lives have been saved bythe execution of convicted murderers who.
would have killed again had their livesbeen spared, the data
available suggest that this is not an insignificant number. For
example, according to the Bureau of Justice Statistics ("BJS"),
of the roughly 52,000 inmates in state prisons in 1984 serving
time for murder, about;810 had previously been convicted of
murder, and had killed 821 persons followingtheir prior murder
convictions.if each of these inmates had been executed
following his first murder conviction, 821 lives would have been
saved. Of course, since only a small fraction of convicted
murderers receive the death penalty, 821 is not a fair estimate.
A more reliable number can be derived by multiplying 810 convicts
by 2.7 percent the proportion of convicted murderers who had
been sentenced to death and were awaiting execution at the end of
1984, according to BJS. This calculation yields a figure of 21
innocent lives saved surely a testimonial tothe incapacita -
tive benefits of the death penalty andstrongly suggests that
in some circumstances life sentences in lieu of death sentences
would not adequately "protect the public from further crimes" by
defendants, as required by 53553(a)(2)(6).

4. Rehabilitation

It might be argued that the fourth purpose the Commission is
charged with satisfying "to provide the defendant with needed
educational or vocational training, medical care, or other
correctional treatment in the most effective manner" rules out
the possibility of death penalties. Entirely apart from running
afoul of the strong presumption against implied repeals discussed
below, see part D.2 infra, such a claim would be facetious at
best. As the Commission itself has recognized, rehabilitation is
to be achieved only "to the extent consistent with the objectives
of protecting the public and providing just punishment and
deterrence." U.S. Sentencing Commission, Preliminary Draft
Guidelines, p. 7 (Sept., 1986). Moreover, for all candidates*for
the death penalty, the alternative sentence will be a lengthy
term of imprisonment; In such circumstances, rehabilitative
goals are unimportant and the Commission need not consider them.
See 18 U.S.C. 53551(A) (Supp. III 1985) (defendants shall be
sentenced to achieve the specified purposes "to the extent that
they are applicable in light of all the circumstances of the
case"). As the Senate Report to the Act explains, "almost
everyone involved in the criminal justice system now doubts that
rehabilitation can be induced reliablyin a prison setting, and
itis now quite certain that no - one can really detectwhetheror
when a prisoner is rehabilitated." S. Rep. 98 - 225, 98th Cong.,
Ist Sess. 38 (1983). Thus, the statutory schemerejects
rehabilitation as a generalpurpose for providing a prison
sentence. See 28 U.S.C. €994(k) (Supp. III 1985) ("The
Commission shall insure that the guidelines reflect the
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inappropriateness of imposing a sentence to a term of
,imprisonment for the purpose of rehabilitatingthe defendant

" ) .

In summary, the goals the Commission's guidelines are
statutorily instructed,to achieve require the use of a death
penalties, in proper circumstances and where Congress has so
provided. Sentencing guidelines that do not permit death
penalties in those situations would apparently fail to comply
with the statutory directive.

C. The Commission Has the Power,and Possibly the
Statutory Responsibility,to Draft Guidelines
Thatprovide for the Death Penalty for Some Crimes

The most important power given to the Commission is the
power to draft "guidelines" specifying sentencesfor virtually
all convicted federal offenders.11 The guidelines are not
intended to bemerely precatory. The statute provides that the
sentencing court "shall impose a sentence of the kind, and within
the range" referred to in the applicable guidelines, unless the
court finds that "an aggravating or mitigating circumstance
exists" in the particular case that was not adequately taken into
consideration by the Sentencing Commission informulating guide -
lines. 18 U.S.C. 53553(b) (Supp. III 1985). Both the government
and the defendant may appeal sentences that fall outside of the
guidelines. 18 U.S.C. 53742 (Supp. III 1985).

Theguidelines thecommission must promulgate could specify
capital sentences where Congress has authorizedsuch sentences.
The statutory authority for the Commission to issue sentencing
guidelines is found in 28 U.S.C. 5994(a)(1)(Supp.III 1985).
This provision authorizes the Commission to promulgate and
distribute .

"guidelines, as described in this
section, for use of a sentencing court in
determining thesentence to be imposed ina
criminal case, including

"(A) a determination whether to
impose a sentence [of] probation, a
fine, or a term of imprisonment;

11 The statutory scheme generally excludes persons convicted
of offenses unique to the District of Columbia or covered by the
Uniform Code ofMilitary Justice. See18 U.S.C. 53551 (Supp. III
19 8 5 ) .
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"(B) a determinationas tothe
appropriate amount of a fine or the
appropriate length of a term of
probation or a term of
imprisonment " (Emphasis
added.)

The statute speaks in general terms and delegates broad authority
to the Sentencing Commission. The Commission's charge is simply
to promulgate guidelines "foruse of a sentencing court in deter -
mining the sentence to be imposed in a criminal case." Indeed,
the legislative history reveals that " [ t]he Commission is free to
include in the guidelines any matters it considers pertinent to
satisfy the purposes of sentencing." S. Rep. 98 - 225, 98th Cong.,
1st Sess. 168 - 169 (1983)'(emphasis added). The plain meaning of
this grant of authority encompasses guidelines pertaining to
death.sentences and related - issues.1

At this point, it may be useful to anticipate a counter -
argument. It might be suggested that the specific Congressional
requirement that the guidelines "include" ranges concerning'
certain sanctions probation, imprisonment, and fines rules
out guidelines for other sanctions, such as capital punishment.
This restrictive interpretation however, is clearly not required
by the language of the statute.i3 It is also refuted by the

12 Nothing in the Act would preventthe Commission from
adopting guidelines that would govern jury determination of
aggravating and mitigating circumstances in capital cases. Such
guidelines wouldbe "for use of a sentencing court in determining
the sentence to be imposed in a criminal case," 28 U.S.C.
5994(a), since a jurycan be regarded as part of a "court," and
its action in determining a sentence can be;regarded as an action
of the "sentencing court". See BLACK'SLAW DICTIONARY (Sth ed.
1979) (defining "court" as " [a] bodyorganized to administer
justice, and including both judge and jury"). .Moreover, the
Commission is given several broad delegations.of power that would
subsume jury - related sentencing issues. For example,under 28
U.S.C. 5995(a)(22), the Commission has the power to "perform such
other functions as are required to permit Federal courts.to meet
their responsibilities [to insure that sentences reflect the
seriousness of the offense, afford adequate deterrence, etc. ] and
to permitothers involved in the Federal criminal justicesystem
to meet their related responsibilities." (emphasis added).

13" [T]he term 'including' is not one of all - embracing.
definition, but connotes simply an illustrative application of
the general principle." Federal Land Bank of St. Paul v.

(continued...)
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legislative history, which states explicitly that " [ t]helist of
determinations [ in 5994(a)(1) ] concerning which the guidelines
should make recommendations is not necessarily inclusive" and
that the guidelines may include specifications.concerning other
types of sanctions. S. Rep. 98 - 225, 98th Cong., Ist Sess. 165
(1983) (emphasis added). Moreover, in 5994(c) the Commission is
instructed to considerea number of factors

"in establishing categories of offenses for
use in the guidelines and policy statements
governing the imposition of sentences of
probation, a fine, or imprisonment, governing
the imposition of other authorized sanctions,
governing the size of a fine or the length of
a term of imprisonment, or supervised
release, and governingthe conditions of
probation, supervised release, or
imprisonment " (emphasis added).

The reference to "other authorized sanctions" is further evidence
that sanctions other than probation, fines, and imprisonment may
beaddressed in the guidelines. A death sentence is, of course,
an "authorized sanction" for certain federal crimes. See, e.g.,
18 U.S.C. Sllll(b)7 18 U.S.C. 52381; 18 U.S.C. 5351.

Indeed, the Commission's statutory mandate mayrequire that
guidelines for capital sentencing be provided in connection with
statutes that authorize that sanction. Section994(b) provides =

"The Commission, in the guidelines
promulgated pursuantto subsection (a)(l),
shall, for each category of offense involving
each category of defendant, establish a
sentencingrange that is consistent with all
pertinent provisions of title 18, United
States Code. If a sentence specified by the
guidelines includes a term,of imprisonment,
the maximum of the range established for such
a term shall not exceed the minimum of that
range by more than25 per centum." (emphasis
added). 4

13(...continued)
Bismarck Co., 314 U.S.95, 100 (1941).

14.Section 994(b) has been "technically" amended by 5.1236,
which redesignated the first sentence as 5994(b)(1) and the
second sentence as 5994(b)(2). At the end of the second

(continued...)
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As noted earlier,several provisions of Title 18,Vunited States
Code provide for the death penalty. See, e.g.,18 U.S.C.
Sllll(b) (first degree murder); 18 U.S.C. 52381"(treason), 18
U.S.C. 5351 (murderof member of Congress).15 These title 18

:statutes embody legislative judgments that capital punishment is
the appropriate penalty for the most aggravated forms of the
offenses defined by their provisions. Accordingly, guidelines
that preclude capital punishment even for the most aggravated
offenses under these statutes would not be "consistent with all
pertinent provisions of title 18."

Thisconclusion is bolstered by the relevant legislative
history. The pertinent history states that " [ f] or a particular
penal offense all the ranges together would beexpected
.to cover the spectrum from no, or little, imprisonment to the
statutory maximum, or close to it, for the applicable class of
offense." S. Rep. 98 - 225, 98th Cong., 1st Sess. 168 (1983).
This statement reveals that Congress believed that the Sentencing
;Commission could promulgate sentencing ranges up to "the
statutory maximum";6, a maximum that includes the death penalty
*in some statutes. The legislative statementthat the range
should atleast extend to "close to" the statutory maximum
penalty supports the conclusion thatthe range should include

14(...continued)
sentence, 5.1236 adds that "if the maximum term of the range is
life imprisonment, the minimum shall not be less than 25 - years
imprisonment." Cong. Rec. p. H11295 (daily ed. Oct. 17,1986).
For ease of reference, this memorandum will refer to 5994as
printed in 28 U.S.C. (Supp. III 1985).

15 Congress has not treated the death penalty provisions in
title 18 as dead letters. Congress has not repealed these
provisions and indeed since Furman has"reenacted two statutes
that provide for the death penaltythrough cross - references to 18
U.S.C. 51111. See Pub. L. 97 - 285, 96 Stat; 1219 (Oct. 6, 1982)
(reenactment of 18 U.S.C.55351, 1751).

Moreover, the federal death penalty statutes have never been
.declared unconstitutional,although they may well havebeen
rendered inoperative bysupremecourt decisions. See generally
Attachment 3 Effect of the Supreme Court's Decisions on
Federal Death Penalty Statutes. -

16 Note also that the Report uses the phrase "statutory
maximum" not "maximum term of imprisonment,"
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capital punishment under these statutes. A sentence of life
imprisonmentwould not be "close to" a statutory maximum of
death. "The penalty of death differs from all other forms of
criminal punishment, not in degree but in kind." Furman v.
Georgia, 408 U.S..238, 306 (1972) (Stewart, J., concurring).
Guidelines that provide only the possibility of life imprisonment
for particularly aggravated federal crimes for which title 18
specifies a maximum penalty of death would not span the range to
"close to".the maximum penalty and would not comply with the
Congressional directive.17

While the Act does place certain limits on the Commission's
power to issue guidelines, none of the limitations precludes the
Commission from considering death penalty issues. A recent House
Report concerning technical changes in the Sentencing Reform Act
stated:

"While the Commission is"given considerable
discretion to develop such guidelinesras it
sees fit, the Sentencing ReformAct does
require the guidelines to be based on at
least 2 factors: offense severity and
offender characteristics. 28 U.S.C. 994(c),
(d). Perhaps the most significant limitation
upon the Commission's discretion isthe '25%
rule.' If a guideline calls for
imprisonment, the maximum term of
imprisonment called for in the guideline
cannot exceed the minimum term by more than
the 25% limitation.

"The Act also places other limitations
on the Commission's discretion, butthese
limitations do not seriouslyrestrictthe

17 In relation to imprisonment, the Senate Report presumably
left open the option of an uppermostguideline range that was
only "close to" the statutory maximum because the sentencing
court could then still impose thestatutory maximum in an"extra -
ordinarilyaggravated case by sentencing above the guideline
range. 18 U.S.C. 53553(b) (Supp. III 1985). However, this
option is inapplicable to capital punishment. If the Commission
does not specify"constitutionally adequate standards for imposing
the death penalty under the title 18 capital punishment statutes,
the - effect may be to negate the - legislative judgment that capital
punishment is the appropriate maximum penalty for offenses
defined by these statutes. It is therefore incumbent on the
Commission to authorize capital punishment in the guidelines for
these statutes.
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revent it from,issuinq,such
guidelines as it deems appropriate."
H.R. No. 99 - 614, 99th Cong., 2d Sess., pp. 3-
4 (1986) (emphasis added).

In sum, the plain:language and legislative history
pertaining to the Commission's powerto issue sentencing
guidelines permit,and indeed may require. the Commission to
draft guidelines embracing capital sentencing where Congress has
provided that a death penalty is a permissible sentence.18

D. Construing the Commission's Guideline
Authority to Reach Death Penalty Issues
Is Consistent With Other Portions of
the Sentencing Reform Act

Since the plain language of the Commission's sentencing
guideline authority encompasses capital punishment issues, the
next question is whether the remaining portions of the Sentencing
Reform Act and pertinent legislative history support such a
construction. But before proceedingfurther, it is appropriate
to emphasize the effect of a finding that the plain language of
the Commission's guideline authority embraces capital.sentencing.

If death penalty issues fall within a literal reading of the
Sentencing Commission's guideline authority, all other arguments
become subsidiary. ,The Supreme Court has emphasized that "the
meaning of the statute must, in the first instance, be sought in
the language in which the act is'framed, and if that is plain,

the sole function of the courts is to enforce it according to
its terms." Caminetti v. United States, 242 U.S. 470,485

18 In addition to its broad power to promulgate guidelines,
the Commission has even more expansiveauthority to issue "policy
statements" with respect to application of the guidelines "or any
otherlaspectof sentencingor sentence implementation that in the
view of the Commission would further the purposes set forth in
section 3553(a)(2) of title 18, United States Code [that is, just
punishment, deterrence,incapacitation, and rehabilitation ] II

28 U.S.C. 5994(a), 98 Stat. 2019 (emphasis added).

Under this provision, itis virtually indisputable that the
Commission could promulgate policy statements regarding capital
sentencing issues. Because these policy statements are not
clearly binding, however, they would raise concerns about
inconsistent sentencesthat the Supremecourt has been especially
sensitive to in its death penalty decisions. For this reason,
the Commission should draft guidelines relating to capital cases
rather than issuing policy statements on the subject.
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(1917).19 In view of this oft - repeatedcanon of statutory
construction and the breadth of the plain language of the
Commission's guideline authority, a finding that the Commission
does not have jurisdiction over deathpenalty issues would have
to be based on weighty evidence., An examination of the
Sentencing Reform Act, however, shows no significant evidence
supporting such a limitation.

1. An Express Reference to the Death
Penalty Suggests That the Commission May
Properly ConsiderDeathpenalty Issues

The one provision inthe Act that specifically mentions the
death penalty is 18U.S.C. 53559, 98 Stat. 1991, which classifies
offenses as follows =

"(1) if the maximumterm of imprisonment
authorized is

"(A) life imprisonment, or if the
maximum penalty is death, as a Class A
felony;

"(B) twenty years or more, as a
Class B felony

[and so on, through the remainder
of the felonies, misdemeanors, and
infractions ] ."

For purposes of discerning congressional intent, this provision
reveals a congressional understanding that the new sentencing
system would permit the imposition of death sentences. Under 28
U.S.C. 5994(c)(1) (Supp. III 1985), the*commission is instructed
toconsider "the grade of theoffense" in "establishing
categories of offenses for use in the guidelines." Since the
offense grading scheme includes death sentences, so may the
guidelines.

2. The Act's Express Bnumeration of
Certain Sanctions Does Not Preclude
Death Penalty Sanctions i'

"

1

It might be argued that the focus of the Act on three J -

standard types of sentences probation, imprisonment, and fines

19 Moreover, if the language of a statute reasonably covers
a situation, the statute applies irrespective of whether the
legislature ever contemplated that specific application. Barr v.
United States, 324 U.S. 83, 90 (1945). In our view, however, the
Sentencing Commission need not rely on this rule of construction.
See generally Part E, infra.
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precludes the use ofother sentences.20 In;particular, one
might point to chapter 227, added to Title 18*by the Act, which
provides:

"An individual found guilty of an offense
shall be sentenced to

"(1) a term of probation as
authorized by subchapter B:

"(2) a fine as authorized by
subchapter C: or

"(3) a term of imprisonment as
authorized by*subchapter D.

18 U.S.C. 53551(b) (Supp. III 1985).

The specification of these three sentences, theargument would
run, rules out other sentences such as capital,punishment.

Chapter 227 commences with the proviso that its
prescriptions concerning permissible sentences apply "Except as
otherwise specifically provided, " 18 U.S.C. 53551(a) (Supp.
III1985). It is possible to read this language as not reaching
the death penalty provisions. Under this reading, the Sentencing
Reform Act would then arguably effectuate an implied repeal of
all penalties other than fines, imprisonment, or probation, anda
few other specifically provided penalties.21

Notonly would such a reading repeal by implication the
numerous death penalty provisions butalso other important
provisions in title 18 that providefor non- standard sentences.
For example, reading the statute in this fashion would repeal
(without any support in the legislative history) the sanction of
disqualification from holding public office authorized (though

20 The Act'also expressly authorizesthe use of forfeiture,
notice to victims, and restitution in certain circumstances. See
18 U.S.C. 553551(b), 3554, 3555,3556. Capital punishment is not
,overtly addressed one way or the other, aside from the
specification just discussed in 18"U.S;C. 53559 concerning the
penalty grading of offenses for which - capital punishment is
authorized, the provisions regarding aircraftihijacking discussed
in the next section, and the miscellaneous provisions discussed
in footnote 24 infra.

21 Section 3551(b) by its terms also allows criminal
forfeiture, notice to victims, and restitution as sanctions.
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not invariablyrequired22) by the public corruption,treason, andinsurrection statutes, 18 U.S.C. 55 201 - 204 2381, 2383 & 2385,
and numerous other provisionsin title 18.25

This reading cannot be sustained because of the strong
presumption againstimplied repeal of congressional enactments.
As Judge Scalia has explained:

"It is a venerable rule, frequently
reaffirmed by the Supreme Court, that
"'repeals by implication are not favored,'"
Tennessee Valle Authorit v. Hill, 437 U.S.

CONSTRUCTION 523.10 (C. Sands 4th ed. 1972 &
1985 Supp.), and will not be found unless an

153, 189 (1978) (quoting Morton v. Mancari,
417 U.S. 535, 549 ((1974), quoting Posadas v.
National Cit Bank, 296 U.S. 497,503 (1936);
see generally iA SUTHERLAND, STATUTORY

22 Title 18 U.S.C. 201(e) provides that upon conviction forbribery a defendant "may be disqualified from holding any officeof honor, trust, or profit under the United States." (emphasis
added). The discretionary nature of the penalty underscores the
need for the Commission to promulgateguidelines regardingdisqualification to "avoi [d] unwarranted sentencing disparities
among defendants with similar records who have been found*guilty
of similar criminal conduct " 28*U.S.C. 5991(b)(1)(B) (Supp.III 1985).

23 See, e.g. 18 U.S.C. 5213 (disqualification from position
of Federal Reserve System examiner for acceptance of gratuity
from bank); 18 U.S.C. 5592(disgua1ificationfrom public officefor keepingtroops at public polls); 18 U.S.C. 5593 (disqualifica -
tion from public office for interfering with election activitiesthrough the Armed Forces of the Unitedstates); 18 U.S.C. 5655(disqualificationfrom positionof FDIC examiner for of theftfrom bank); 18 U.S.C. 51731 (disqualification from position ofpostmaster and dismissal from office for fraud in connection withbonds);18 U.S.C. 51907 (disqualification from position of farmcredit examiner for unauthorized disclosure of information); 18U.S.C. 51908 (disqualification from position of NACC examiner fordisclosure of names of borrowers); 18 U.S.C.'51913 (removal fromoffice for lobbying with appropriated moneys); 18 U.S.C. 2071(b)*(forfeiture ofoffice and disqualification from public office forwillful destruction of official records). Cf. 5 U.S.C. 8312(denial of retirement pay upon conviction of certain offenses);
29 U.S.C. 55504, 1111 (disability - from service inlabor unionupon conviction of certain offenses).
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intent to repeal is "'clear and manifest.'"
United States v. Borden Co., 308U.S. 188,
198 (1939) (quoting Red Rock v. Henry, 106
U.S. 596, 602 (1883). [ This principle ] is
one of the fundamental ground rules under
which laws are framed." United'states v.
Hansen, 772 F.Zd 940 (D.C. Cir. 1985).

Neither the legislation nor its history afford any basis for
finding"clear and manifest" evidence that Congress intended to
repeal wholesale the numerous death penalty provisions,
disqualification for office provisions, and removal from office
provisions that existin title 18 and elsewhere. When Congress
sought to supercede legislation through the Sentencing Reform
Act, it did so explicitly not implicitly. Thus, where Congress
wished a provision in*the Sentencing Reform Act to override
provisions of title 18, it stated so explicitly. See, e.g., 18
U.S.C. 53559(b) (Supp. III1985) (superceding maximum fine
provisions but not maximum term ofimprisonment provisions in
title 18) (discussed in S. Rep.98 - 225, 98th Cong., lst Sess. 51
(1984). Particularlyrevealing is the fact that the Sentencing
Reform Act contains two separate sections entitled "repealers"
and "technical and conforming amendments" that conform all
provisions of the U.S. Code to the provisions of the Sentencing
Act. The two sections are very detailed, spanning some five
pages in the U.S. Statutesat Large. See 98 Stat. 2027 - 31.
Given the specificity of these sections, it is inconceivable that
Congresssimply overlooked the death penalty provisions and
disqualification from office provisions as something they wished
to repeal.24 Thus, in the absence of any clear Congressional

24 The Sentencing Reform Act repeals 18.U.S.C. 53566 (1982),
which provided that " [ t]he manner of inflicting the punishment of
death shall be that prescribed by the laws of the place within
with the sentence is imposed." This repeal is not "clear and
manifest" evidence of Congress'sintention to repeal the death
penalty. The legislative history apparently provides no
explanationfor the deletion of 53566, but Congress may simply
have been intended it as a repeal of a limitation on the means of
implementing the.death sentence. Congress may not have wished to
require the Executive Branch to be bound to means ofvexecution
,prescribed by particular states sincenew and more human means of
execution (e.g., lethal injection) havebeen developed but not
yet authorized in some states. - Cf. H.R. No. 164, 75th Cong., 1st
Sess. 1 (1937) (justifying adoption of predecessor to 53566 on
the grounds that states permitted means of execution more humane
thanthe then - prescribed federal method of hanging).

Under this view, the authority for implementation of death
sentenceswould remain, inter alia, in general powers of the

(continued...)
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intention to repeal the federal death penalties, the,presumption
Tagainst implied repeals requires a reading of"53551 that permits 1

such penalties.

Even apart from the presumption against implied repeals, the
Sentencing Reform Act can be read directly to permit the
imposition of death penalty. Recall that chapter 227.commences
with theproviso that its prescriptions concerning permissible
sentences apply "Except as otherwise specifically provided, il

18 U.S.C. 53551(a) (Supp. III 1985). This*proviso can be read to
preserve other sanctions whicharespecifically provided for in
statutes outside of chapter 227, such as the disqualification
from officeand death penalty provisions. Under this reading,
the*proviso would bevread in a straightforward; literal fashion.
Chapter 227 permits standardtypes of sentences: Other chapter in
Title 18 "otherwise specifically provide [ s] " that several
additional sentences i.e., disqualificationfrom office and
death are.also permissible. Of course, nothing in the Act
limits the Commission's authority to the standard types of
sentences addressed in chapter 227. See Part C supra.

In response, one could suggest*that,even*if the "except as
otherwise specifically.provided language" preserves the federal
death penalty provisions, reliance on this language removes death
penalties fromchapter 227 the sentencing chapter of the
Sentence Reform Act and hence from the purview of the
Sentencing Act.25 This argument, however, appears to read too

24(...continued)
Executive that have long been recognized. See, e.g., 1 Op. Att'y
Gen. 228 (Aug. 19, 1818) (concerning power of the President to
issue death warrants). Strongly supporting this view is the
undeniable fact that Congress intended the aircraft hijacking
death penaltyprovisions to survive under the Act, as discussed
in the following section. Also supporting > this view is the fact
that Congress reenacted a provision of the FederalRules of
Criminal"procedure regardingdeath sentences. ;See 98 Stat. 2016
(reenacting provisionof Rule 38which provides " [a ] sentenceof
death shall be stayed if an appeal is taken").

25 This argument, if accepted, does not remove capital
sentencing issues from the Commission's.jurisdiction. Instead,
it only removes these issuesfrom chapter227 of the Act. See 18
U.S.C. 53551(a) ("Except as otherwise specifically provided, a
defendant shall besentenced in accordance'with the
2;9zisi9Bs - 9f - Lhis- shabter."). Thus,.the.effeqt.of this argument
is extremely limited. "For example, while chapter227 contains
the directions to district courts to sentence offenders in accord

(continued...)
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Cir. 1946) (emphasis added), aff'd, 331 U.S.
682 (1947).

It might also be suggested that "except as otherwise
specifically provided" pertains only internally, to other
provisions in chapter 227 that are inconsistent or that refer to
statutes outside the Sentencing Reform Act. Under this view, the
proviso is construed to refer to provisionsin the Act such as
53554, which provides that for some drug offenses the sentencing
court "shall order, in addition to the sentence that is imposed
pursuant to the provisions of section 3551, that the defendant
forfeit propertyto the United States in accordance with the

- 22 -

much into the exception. Death penalties areentirel~ consistent
with the provisions of chapter 227 except, arguably,2 for that
chapter's specification of three standardtypes of sentences.
Thus, the death penalty provisions in title 18 appear to
"specificallyprovide" only that the portion of chapter 227
listing fines, imprisonment, and probation as the permissible
punishments shallnot be followed, to the extent (and only to the
extent)such a list rules out the death penalty. As the Fifth
Circuit has explained:

"Under familiar rules of construction, a
negation in or exception to a statute will be
construed so as to avoid nullifying or
restricting its apparent principal purpose
and the positive provisions made to carry
them out. No conflict withthem will,
therefore, be found unless the conflict is
clear and inescapable and then only in the
precise point of the conflict." Interstate
Natural Gas Co; v. FPC, 156 F.Zd 949 (Sth

25(...continued)
with the Commission'sguidelines, see 18 U.S.C. 53553(a)(4)
(Supp. III 1985), the provisions permittinga defendant or the
government to appeal a sentence outside the guidelines are found
in another chapter, chapter232. See 18U.S.C. 53742 (Supp. III
1985). As a result, even if district courts are not directed by
chapter 227 to sentencein accordance with the guidelines, they
might stillbe obliged tosentence in accordance with guidelines
through the operation of chapter 232.

26 It is not even entirely clear that a death penalty is
,inconsistent with the chapter's list of punishments, since
convicted offenders sentenced to death will invariably be
imprisoned and often fined prior to -the execution of the death
sentence.
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provisions of section 1963 of this title or section 413 of the
Comprehensive Drug Abuse and Control Act of 1970."27, The
difficulty with this reading, however,.is that is rendersthe
proviso superfluous: Provisions contained in chapter 227 suchas
53554 would be given effect under any reading of"chapter 227in
general and 53551(b) in particular even without the operation of
the "exceptas otherwise specifically provided" clause.28 This
is contrary to the rule of statutory construction that " [w] ithout
a'clear congressional command otherwise, [ courts ] will not
construe a statute in any way that makes some of its provisions
surplusage." State of New York v.shore.Realtycorp., 759 F.Zd
1032, 1044 (Zd Cir. 1985).

*One final point regarding 53551(b) should also be mentioned.
In addition to listing three permissible punishments; 53551(b)
directs that the defendant be sentenced "in accordance with the
*provisions of section 3553." Section 3553(a)(4) requires the
sentencing court,in determining the sentence to be imposed,to
consider, among*otherthings, "the kind of sentence and the
*sentencing range established in,the guidelines that are
issued by the Sentencing Commission pursuant to 28 U.S.C.
994(a)(1)." 18 U.S.C. 3553(a)(4) (Supp. III 1985). Absent
mitigatingor aggravating circumstances not taken into account by
thecommission, 53553(b) requires the sentencing court to "impose
a sentence of the kind, and within the range,"'established by the
guidelines promulgated pursuant to section 994. As discussed

27 Similarly, chapter 227a1so contains provisions directing
that certain procedures contained in the Federal Rules of
Criminal Procedure should be followed. See 18;U.S.C. 53552(a),
53565(a0 (Supp. III 1985).

28vsection 3551(b) itselfmprovides that "ga ] sanction
authorized by section 3554  may be imposedin additionto the
sentence required by this subsection [ i.e., probation, fine or
imprisonment ] ." The provisions contained in 3552(a),and 3565(a)
referred to in the previous footnote do not appear to be
inconsistent with any provisions in chapter 227 and"therefore
likewise donotrequire resort to the "except as otherwise
provided" proviso.

29*For the same reason, it might not be proper to read
"except as otherwisespecifically provided" toreferonly to
other statutes that contain language directingthatchapter 227
or the Sentence Reform Actnot be followed. Such statutes would
automatically be given effect entirely apart from thesaving
proviso.
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previously, 5994 authorizes, and perhaps requires, the Commission
to promulgate capital sentencing guidelines. See Part C, supra.
Thus, a court's decision to impose the death sentence in
accordance with such guidelines would comply fully with
53551(b)'s direction thatdefendants be - sentenced in accordance
with 53553, providing further support for a reading of 53551 that
would permit the imposition of death sentences.

3. The Aircraft Hijacking Death Penalty.
Is Ex licitl Preserved b the Act

It was clear to those whodrafted the Sentencing ReformAct
during the late 1970's and early 1980's that at least one federal
death penalty provision the provision in the aircraft
hijacking statute, 49 U.S.C.551472 & 1473 was at thetime
fully constitutional andoperative. That statute, adopted in

v1974, contains a number of procedural safeguards designed to meet
the Supreme Court's specifications in Furman.30

Congress undoubtedly intended that the death sentence
sanction in the aircraft hijackingstatute would survive under
the Sentencing Reform Act. Entirely apart from the presumption
against implied repeals, this is demonstrated by an amendment
that Senator,Laxalt, a co - sponsor of the Sentencing Reform Act,
addedto the Act. Senator Laxalt proposed a "noncontroversial"
"clarifying" amendment "to make it clear that the new 18 U.S.C.
3559(b) 1 [a provision in the SentencingAct ] is not intended to

30 Several other death penalty provisions also appear to
comply with constitutional requirements. See Department of
Justice Comments Regarding Chapter Two of the Sentencing
Commission's Draft Guidelines, p. 8 (Dec. 12,1986) (expressing
view that 18 U.S.C. 55 115(a), 351(a), and 1751(a) are
sufficiently.narrowly drawn to survive constitutional challenge
under the holding ofJurek v. Texas, 428 U.S. 262 (2976).

31 Title lB U.s.c. BSB9(b) (supp. 1I1 less) provides in full
that:

"EFFECT OF CLASSIFICATION An offense classified
under subsection(a) carries all the incidents assigned

'to the applicable letter designation except thati
"(I) themaximum.fine that may be imposed is

the fine authorized by the statute describing the
offense, or by this chapter, whichever isgreater;
and;

"(2) the maximum term of imprisonment is the
term authorized by the statute describing the

(continued...)
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repeal the current death penalty and related procedures
applicable to aircraft hijacking, where death results." Cong.
Rec., p. 514702 (daily ed. Oct. 26, 1983) (statement of Sen.
Laxalt). The Amendment inserted intheaircraft hijacking
statute death penalty provisions the following clause =

"notwithstanding the provisions of 18 U.S.C. 3559(b)." See 92
Stat. 2031.

This "clarifying" amendment reveals one important factabout
the Sentencing Reform Act = the Act was not meant to repeal the
death penalty provisions of the hijacking statute. This
seeminglysimple observation undercuts many arguments that would
deny the Commission authority over the death penalty, such as the
argument discussed in the preceding subsection. If the Act was
meant to nullify existing capital punishment statutes, it would
have affected the aircraft hijacking statute as well; but Senator
Laxalt'samendment shows that this was not intended.

While this amendment demonstrates that the aircraft
hijacking death penalty survives under the new sentencing system,
it might be argued that Congress' failure to add comparable
provisos to the other death penalty statutes repeals them by
implication. However, this interpretation of the Act would
flaunt the strong statutory presumption against implied repeals
discussed previously. Certainly a "noncontroversial"
"clarifying" amendment can not constitute "clear and manifest"
evidence to repeal all of the federal death penalty provisions in
title 18. And since the death penaltystatutes and the
Sentencing Act may be construed compatibly, it is incumbent upon
the Commission and the courts to do so. See Administrator, FAA
V. Robertson, 422 U.S. 255 (1975) (when courts are confronted
with statutes capable of coexistence, it is the duty of the
courts to regard each as effective absent a clearly expressed
congressional intention tothe contrary) = Morton v. Mancari, 417
U.S. 535 (1974) (same).

In fact,there are a variety of reasons why comparable
provisos may have been omitted in connection with other capital
statutes that would reflect no intent by Congress to repeal them.
The most obvious is a simple desire toavoid controversy- The
Laxalt amendment relatingto aircraft hijacking was part of a
series of amendments thatwere characterized as "clarifying" and
"non - controversial." See Cong. Rec., p. 514701 (daily ed. Oct.
26, 1983). Since it was generally recognized at the time that
the aircraft hijacking death penalty was already operative under
constitutionallyadequate procedures, an express proviso

31 (...continued)
offense."
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preserving it was notin fact controversial. However,an
amendment expressly reaffirming thepotential validity of other
capital punishment statutes that were not thenoperative could
have given rise to controversywith the minority of Senators who
opposed capital punishment. A desire to avoid a fight on this
issue which,could haveeimpeded passage of the general Act is one
possible reason for limiting the amendment to aircraft hijacking
that would reflect no intent by Congress to repealthe other.
capital statutes.

Moreover, the same proviso may have been considered
unnecessary in connection with the other capital statutes.
First, all of the generally applicablecapital statutes other
thanaircraft hijacking are in title 18. As noted earlier, 28
U.S.C. 5994(b) requires the Commission to establish sentencing
ranges consistent with "all pertinent provisions of tit1e18

" It may have been thought that this general directive was
adequate to ensure guidelines consistent with the capital
punishment authorizations of the title 18 statutes, but that a
special proviso was necessary to ensure sentencing ranges
consistent with the death penaltyauthorization of the tit1e49
aircraft hijacking provision. Second, unlikethe title 18
capital statutes, the aircraft hijacking statute already contains
"guidelines" spelling out aggravating and mitigating factors, see
49 U.S.C..51473,and the proponents of the amendment may have
wished to make it clear thatithe Commission was not free to
substitute guidelines of its own for the statutory factors.

Finally,it might be suggested that the proponents of the
amendment simply didnot think about the question whether the
Title 18capita1 statutes could be revived under the new
sentencing system, and therefore did not referto them in the
amendment. This reason, like all of the others noted above,
would provide no basis for inferring an affirmative intent by
Congressto abrogate the capitalpunishment authorizations of
these statutes by implication.32

32 Also supporting this conclusionis the rule of statutory
,construction that "statutes should be construed whenever possible
so as to uphold their constitutionality." Unitedstates v.
Vuitch,402, U.S. 62, 70 (1971). Construing the Sentencing
Reform Act to permit the Sentencing Commission to issue capital
sentencing guidelines may be the only way to preserve the
constitutionality of the federal death penalty enactments
consistent with this presumption. See generally Attachment 2,
Part C.
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E. The Sentencing Reform Act doesnot Embody a Silent
Congressional Purpose to Exclude Death Penalty Issues.

. Itmight be argued that the lack of an explicit statutory
directive to the Sentencing Commission to adopt guidelines
including the death penalty demonstrates a congressional
determination to exclude death penalty matters from the
Commission's authority. Entirely apart from the fact that the
death penalty is in fact"specifically mentioned in the Sentencing
Reform Act, see Part D.l supra, this approach tostatutory,
construction must be.rejected. " [T]he starting point for
interpreting a statute," the Supreme Court has noted, "is the
languageof the statute itself. Absent a clearly expressed
legislative intention to the contrary, that languagemust
ordinarily be regarded as conclusive." Consumer Product Safety
Commission V. GTESylvania;Inc., 447 U.S. 102, 108 (1980).
Accord Aaron.v. SEC, 446 U.S. 680, 695(1980); Greyhound Corp. v.
Mt. Hood Stages, Inc., 437 U.S. 322, 330 (1978). Here the plain
language of the Sentencing Reform Act permits the Commission
adopt guidelines providing for the death sentence.

In addition, reliance on lack of explicit directives to the
Commission on the death penalty misconceives the statutory
design. Congress did not intend to revise the maximum or minimum
sentences for federal offenses through the Act. Those sentences
were already prescribed in the U.S. Code in Title 18 and Congress
did not revisit them in drafting the Act. *Instead, Congress
simply instructed the Commission to devise sentencing guidelines
"consistent with all pertinent provisions ofTitle 18, United
States Code." 28 U.S.C. 5994(b) (Supp. III 1985).

Because of this statutory approach, Congress had no.occasion
for discussing the penalties contained in Title 18. For example,
while the Act does not explicitly state that the Commission is
permitted toenforce the death penalty provisions found in
Title 18, neither does it explicitly state thatthe Commission is
permitted to enforce (as it obviously can) the life sentence
maximum penalty for secondldegree murder, 18 U.S.C. Sllll(b), or
the 10 year maximum penalty for manslaughter, 18 U.S.C. 51113(b).
The absence of specificdiscussion of maximum penalties be it
a death sentence, alife sentence,or a ten year term of
imprisonment sentence is to be expected in view of the
statutory scheme and does not provide anybasis.for inferring
Congressional intention.

Likewise, the Senate's separate consideration and passage of
legislation restoring an enforceable death penalty S.1765 of
the 98th Congress does not support aninference that the same
result cannot beachieved under the general sentencing reformprovisions of the Comprehensive Crime Control Act. 5.1765 was
split off - from the general Act to accommodate a minority of
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Senators who opposed capital punishment and accordingly would not
accept a tie - in betweenlegislation that would have the indisput -
able effect of reviving the death penalty and the rest of the
Act. The accommodation of death penalty opponents in the"senate
on this question of voting procedure obviously does not imply
*that a majority of Senators much less majorities in both
Houses would have regarded the restoration of capital
punishment as beyond the Commission's powers under the general
sentencing reform provisions. Rather, the support for capital
punishment evidenced by the substantial majority vote for 5.1765
suggests that most Senators would regard an interpretation of the
general sentencing provisions that permitted restoration of the
deathpenalty as appropriate and desirable.

As a general proposition, Congress (and theExecutive
Branch) may support legislation governing an issue which they
fully believe is within the power of an administrative agency
because they want to control the way the issue is resolved. A
decision to leave the matter to the agency's discretion in no way
implies a view that the agency's power does not,extend that far.
For example, at the same time as*congress passed the Sentencing
Reform Act, it also provided that an offender who uses a gun in a
crime of violence may not be placed on probation. See'18 U.S.C.
5924 (Supp. III 1985) (adopted as part of Chapter X of the
Comprehensive Crime Control Act). No one can seriously maintain
that if Congress failed to adopt this provision that the
Sentencing Commission would be barred from reaching a similar
result through its guidelines.

Conclusion

The Sentencing Commission is statutorily empowered and
indeed possibly required to issue sentencingguidelines that
include death sentences where Congress has provided that death is
a permissiblesentence.
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@ A. Commission Guidelines Would Generally
Satisfy the Constitutional Reguirements.

In Gre v. Geor ia, 428 U.S. 153 (1976), the Supreme Court
held that "the punishment of death does not invariably violate
the Constitution." "Id.,at 169 (plurality opinion). The Court
explained that " [ t ] he imposition of the death penalty for the
crimeof murder has a long history of acceptance both in the
United States and in England." Id., at 176 (pluralityopinion).
The Court also observed that " [ i ]t is apparent from the textof
the Constitution itself that the existence of capital punishment
was accepted by the Framers. .At the time the Eighth Amendment
was ratified, capital punishment was a commonsanction in every
State." Id., at177 (plurality opinion). In more contemporary
terms, " [ i ] t is now evident that a large proportion of American
society continues to regard [the death penalty] as an appropriate
and necessary criminal sanction." Id., at179 (plurality
opinion).

In Gregg, however, the Supreme Court also underscored that
certain procedures must be followed in capital sentencing
proceedings: " [ W ] here discretion is afforded a sentencing body on
a matter so grave as the determination of whether a human life
should be taken or spared, that discretion must be suitably
directed and limited so as to minimize the risk of wholly
arbitrary and capricious action." Id., at 189. (plurality
opinion). These concerns can be met, the Court concluded, under
a sentencing procedure "that ensures - that thesentencing
authority is given adequate information and guidance." Id., at
195 (plurality opinion).

In general, Commission- promulgated guidelines providing for
the death sentence where Congress has authorized this penalty
would comply withthe constitutional strictures spelled out by
the Supreme Court for capital cases. The Supreme Court's cases
require that a capital sentencing scheme have guidelines that
"focusthe jury's attention on the particularized nature of the
crime and theparticularized characteristicsof theindividual
defendant." Gre v. Geor ia, supra, 428 U.S., at 206 (plurality

.opinion) (emphasis added). The Commission has authority to
consider both factors in*its guidelines.

With respect to "the particularized nature of the crime,"
the Commission is directed to consider a number of factors "to
the extent that they have relevance," including:

"(1) the*grade of the offense;
"(2) the circumstances under which the

offensewas committed.which mitigate or
aggravate the seriousness of the offense;

"(3) the nature and degree of the harm caused
by the offense, including whetherit involved
property, irreplaceable property, a person, a
number of persons, or a breach of public trust;
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"(4) the community view of the gravity
of the offense;

"(5) the public concern generated by the
offense;

"(6) the deterrent effect a particular
sentence mayihave on the commission of the
offense by others; and

"(7) the current incidence of the
offense in the community and in the Nation as
a whole."
28 U.S.C. 5994(c) (Supp. III 1985).

With respect to "the particularized characteristics of theindividual defendant," the Commission is directed to consider a
number of factors "to the extent that they have relevance,"including:

"(1) a9€#
"(2) education;
"(3) vocational skills;
"(4) mental and emotional condition to

the extent that such condition mitigates the
defendant's culpability or to the extent that
such condition is otherwise plainly relevant;

"(5) physicalcondition, including drug
dependence;

"(6) previous employment record;
"(7) family ties and responsibilities;
"(8) community.ties;
"(9)ro1eiin the offense;
"(lO) criminal'history; and
"(ll)"degree of dependence upon criminal

activity for a livelihood."
28 U.S.C. 5994(d) (Supp. III 1985).

It isalso instructive to observe that the language of theCommission's mandate is substantially the same as that used bythe Supreme Court in describing the necessary components ofdeathpenalty statutes. Compare 28 U.S.C. 5994(c)(2) (Supp. III 1985)(Sentencing Commission shall promulgate guidelines that consider"the circumstances under which the offenses was committed whichmitigateor aggravate the seriousness of the offense") with Greggv. Georgia, supra (upholding Georgia statute with "aggravating"
and "mitigating" circumstances determining imposition of capital
sentences). In short, capital sentencing guidelines, if properlydrafted by the Commission, wouldbe deemed "tominimize the riskof wholly arbitrary and capricious action," Gregg, supra, 428U.S., at 189 (plurality opinion), and thereby pass constitutionalmuster.

One line of attack on Commission-promulgated guidelinesmight be that the Supreme Court in its death penalty decisionscontemplated a;gg;;;gL;!g narrowing of the category of offenders,eligible for the death penalty. In support of this position,
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passages from the varioussupreme Court opinionsreferring to'
- legislatures or legislative action could be cited. See, e.g - ,
Gregg, su - ra, 428 U.S., at 197 (plurality opinion) (" [under the
Georgia procedures, the jury] must find a statutory aggravating
circumstance before recommending a sentence of death") (emphasis
in original).

It is clear, however, that this objection rests on a
misreading of the Supreme Court's capital punishment decisions.
Although the Supreme Court's cases contain references to
statutory guidelines, this is so merely because that is the
context in which the Court has considered capital punishment
cases. The rationale in the Court's opinions for requiring a
limitation on the usual degree of sentencing discretion in death
cases is that such guidelines are needed to guard against the
"wanton and freakish" imposition of the penalty. Gregg v.
Georgia, su - ra, 428 U.S., at 206 - 207 (plurality opinion). In
relation to this rationale, it is irrelevant what agency
promulgates the capitalsentencing rules, so long as they provide
the necessary consistency. As long as the guidelines satisfy
Furmanrequirements, it should make no difference what entity
establishes them. The source of the guidelines and limitations
does not make a death sentence any more or less cruel or unusual
punishment. In this respect, the Commission's guidelines would
befully equalto legislative directives.1

A more fundamental response canyalso be made to the argument
that legislative action is needed to permit adoption of federal
death penalty guidelines: the Sentencing Reform Act constitutes
such legislation. In the Act, Congress has given sweeping power
to the Sentencing Commission to determine which sentences are
appropriate within the parameters established by Congress.
Congress has prescribed death as a permissible penalty for

this memorandum. Harper held that a district court could not
itself adopt procedures for capital cases; reasoning that "it
would certainly be anomalous to hold that the guidelines, which
are requiredin order to limit the discretion of a sentencing
authority, may be suppliedby the sentencing authority. The
requirementthat the discretion be 'suitably limitedanddirected' [ citing Gregg] clearly requires an external limita -
tion." 729 F.Zd, at 1225. Of course, guidelines promulgated by
the Sentencing Commission would - constitute an external check on
the power of the sentencing authority. Indeed, the Sentencing
Reform Act provides for appellate review of sentences meted out
under the guidelines to correct errors. See 18 U.S.C. 53742(Supp. III 1985).

1 For this reason, United States v. Har er, 729 F.Zd 1216,
1225 (gth Cir. 1984), is irrelevant to the issues addressedin
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numerous serious federaloffenses. The arguments advanced
previously demonstratethat the Act gives the Commission
authority to adopt guidelines that include the death penalty for
these offenses. See generally Attachmentl.

Nothing in the Supreme Court's death penalty decisions would
forbid Congress from delegating in this fashion. Indeed, since

Furman the federal courts have upheld the - revision of state
capital sentencing procedures by state supreme courts without any
legislative authorization whatsoever. See, e.g., Jordan v.
Watkins, 681 F.Zd 1067, 1079 - 1080 (Sth Cir. 1982); Irving V.

U.S. 1055 (1982) ("The Supreme Court has established that courts
should construe legislation in a constitutional manner 'if fairly
possible,' and that state courts can use statutory
interpretation to validate otherwise questionable death penalty
statutes.").

B. The Specific Guidelines Would
Be Constitutional.

Hargett, 518 F. Supp. 1127, 1137 - 1139 (N.D. Miss. 1981); see also
Kna-- v. Caldwell, 667 F.Zd 1253 (gth Cir.), cert. denied, 459

f

€3

1. Treason and Es iona e.

Title 18 specifies death as a permissible penalty for the
crimes of treason and espionage in certain circumstances. See 18

2 Nor would the "delegation doctrine" appear to prevent theassignment tothe'commission of the tasks it has been given. As
a three - judge District Court (Scalia, Johnson, Gasch, JJ.)
recently explained: "In the fifty years since A.L.A. Schechter
Poultry Corp. V. United States, 295 U.S. 495 (1935), was decided,
the Court has consistently rejected delegation challenges.
Nominally, it has continued to apply the same test
scrutinizing the"challenged statutes forintelligible standards
and statements of purpose which would provide guidance to the
officials to whom authority wasdelegated. Pragmatically,
however, the Court's decisions display a much greater deference
to Congress' power to delegate, motivated in part by concernsthat, " [i]n an increasingly complex society Congress obviously
could not perform its functions if it were obliged to find all
the facts subsidiary tothe basic conclusions which support the
defined legislative policy.'" Synar v. United States, 626
F.Supp. 13?4, 1383 - 84 (D.D.C. 1986) (citations omitted). As a
result, as Judge Becker testified tothe Commission, "Because the
non- delegation doctrine hasnot been invoked in recent years by
the Supreme Court, we assume that the [Sentencing Reform Act]
would survive a"non - delegability attack if one were made." .

Testimony of Judge Becker, p. 23 (Dec. 2, 1986).
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U.S.C..52381; 18 U.S.C. 5794. The Commission could promulgate
guidelines providing for capital sentences for these crimes
without constitutional difficulty under Coker v.Georgia, 433
U.S. 584 (1977). The Department of Justice has previously
observedthat:

"Under Coker, a two- pronged test must be applied
to determine whether the deathpenalty would be
excessive in relation to a particular crime. First, it
must be determined whether the penalty makes a measur-
able contribution to acceptable goals of punishment.
While there as yet is no resolution to the debate over
the deterrent effect of the death penalty, it is
reasonable to assume that a court would give deference
to the legislative judgment on the deterrent effect of
the penalty with respect to the offenses of treasonand
espionage both of which clearly involve a calculated
course of conduct as long as the judgment appears
rational.

"The second part of the test, which is whether the
punishment is grossly out of proportion to*the severity
of the crime, is more difficult to assess. In Coker,
the Court looked to the consensus among the States and
the international communityand the practice of juries
in modern times, asvwell as to historic practice, to
assess the relationship between the penalty and the
offense of rape. Such an exercise is more difficult,
of course, with respect to crimes as rare as treason
and espionage. -

"Since treason and espionage are crimes which are
generally considered federal in nature, reference to
the practice of the States is not particularly
instructive.3 However, federal law has permitted the
death penalty for treason since 1790 and for espionage
since 1917. Furthermore, the attitude of the
international community demonstrates some consistency
in viewing the death penalty as appropriate for these
crimes. In a report on capital punishment to the
United Nations, the Secretary General noted that many
nations which have generally abolished the death
penalty retain it for afew exceptional crimes such as
those related to the security of the state. Capital
Punishment Report of.the Secretary General, para.

3 It Should be noted, however, that as reportedin Bedeau,
Zealh- EenalL!- in- Ameriga, p. 43 (1957), twenty - one states
included treasonamong capital crimes. [Footnote in original. ]

A
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18,.Feb. 23, 1973. More specifically, the report notes
that "the most common exceptional crimes punishable by
death are treason and crimes relatingto the.security
of the State." Id. at para. 32. Tables appended to
the reportshow that the majority of member nations of
the United Nations retain capital punishment about
100 and that fifteen other nations,while abolishing
capital punishment for ordinarycrimes, retain it for
exceptional crimes.4 While the practice of Other
nations is not'conclusive in interpreting the require -
ments of our own Constitution, it*does constitute a
factor which underthe Court's analysis in Coker is
appropriate to consider in determining whether the
death penalty is excessive as applied to treason or
espionage.

"Thus, approaching the disproportionality issue as
did the Court in Coker, the consistent viewof the
.Congress from the earliest days of the nation and the
agreement of most nations that treason warrants the
death penalty in some cases strongly argues,for the
conclusion that the penalty is not disproportionate to
the offense of treason. This is particularly true in
light of the aggravating circumstancesthat must be
proved ugder S. 114 before the death penalty may be
imposed. Applying these criteria, it islikely that a
court - would find the death penalty for treason to be
constitutional if imposed in accordance with the
procedures established in S. 114, and, in our view, the
same conclusion is supportable with respect to wartime
espionage, punishable under 18 U.S.C. 794(b),.where

remained largely unchanged. Capital Punishment, UN Doc.5616,
Feb. 12, 1975. [Footnote in original. ]

4 A 1975 update of this report showed that the picture

5 The aggravating factors provided inS.114 were:

"(1) the defendant has been convicted of another
offense involving espionage or treason for which either
a sentence of life imprisonment or death was authorized
by statute;

"(2) in the commission of the offense the
defendant knowingly created a grave risk of substantial
danger to the national security:

"(3) in the commission of the offense the
defendantiknowingly created a grave risk of death to
another person."

'L
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implicit in the nature of the offenseis a grave risk
of danger to the security or survival of the nation.

"However, the result is less clear in the case of
espionage in peacetime. While the Department does
not view this problem as*being such that it would

- necessarily render the death penalty unconstitutionally
excessive in relation to the offense of peacetime
espionage, we do believe that as a matter of policy,
serious consideration should begiven to deleting the
death penalty with respect to peacetime espionage
punishable under 18 U.S.C. 5794(a)." Letter from
Michael Dolan to Strom Thurmond, pp. 8-14, reprinted in
Capital Punishment: Hearings before the Senate Comm. on
the Judiciary,97th Cong., lst Sess. 24 - 25 (1981)

(footnotes renumbered).

Since that time, the Supreme Court has decided Enmundv. Florida,

1.

O

458 U.S. 782 (1982) (death penalty excessive for felony murder
when the defendant did not himself take life, attempt to take
life, or intend that a life be taken or that lethal force be
used). In Enmund, the Courtstressed that the punishment issue
should be analyzed by objective factors to the maximum extent
possible. This, it said, required an examination of the
"historical development of the punishment at issue, legislative
judgments, international opinion, and the sentencing decisions
juries have made bringing its own judgment to bear on the issue."
458 U.S. at 788 - 789. The Enmund decision strengthens the
argument that a death penalty is constitutionally permissible for
treason and espionage, even in peacetime.

Judge Kaufman'sopinion in United Statesv. Rosenberg,109
F. Supp. 108 (S.D.N.Y. 1953), denying the motion for reduction of
death sentences imposed for a conspiracy to violate the Espionage
Act, contains the examination called for in Enmundand sets forth
cogent reasons why the deathpenalty may be imposed for
espionage. As he stated, "Throughout history the crime of
traitors standas the most abhorred by people. At the time of
the imposition of the sentence, I pointedout that the crime
for which these defendants stood convicted was worse than murder.

6 Since these hearings, held in 1981, the Department of
Justicehas prosecuted several particularly egregious peacetime
espionage cases, notably the Walker case. In.light of this
experience, the Department might now be of the view that, as a
policy matter, a death penalty for egregious cases of peacetime

espionage is more clearly appropriate. For purposes of this
memorandum, it is enoughto note that thisviewis in accord with
the legislative judgment currently embodied in 18 U.S.C. 5794(a).
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The distinction is based upon reason. The murderer kills only
his victim whilethe traitorviolates all the members of his
society, all the members of the group to which heowes his
allegiance." Id. at 110. And as Judge Frank said earlier in
affirming the conviction, United States v. Rosenberg,195F.zd
583, 609(2d Cir.),.cert. denied, 344 U.S. 838 (1952), in
commenting upon a community- attitude test proposed by the
Rosenbergs regarding the imposition of the death penalty,"it is
impossible to say that the community is shocked and outraged by
suchsentences resting on such facts."

Significantly, espionage under 18 U.S.C. 5794 is a*crime not
very different fromtreason, United Statesv. Drummond, 354.F.2d
132, 152 (Zd Cir. 1965), cert. denied, 384 U.S. 1013 (1966), an
offense of suchgrave importance as to be singularly defined in
the Constitution, U.S. Const., Art. III, Sec. 3, and which
Congress has.elected to treat as a capital offense from the
earliest days of the Nation. See 1 Stat. 112 (1790). ,See
generally Hau t v. United States, 330 U.S. 631 (1947),
cert. denied, 336 U.S. 918 (1949). Like treason, espionage
strikes at the very existence of government andat the safety of
the Nation. Like treason, it may expose millions to danger or
death. - *Moreover,in the nuclear age, even if the disclosure of
defense - related information ultimately does not in fact weaken
national defense, such disclosure does make it significantly more
likely that a nuclear superpower will misjudge the defensive
capabilities of the United States and as a result take an
aggressive step that will escalate to an all - out conflagration.

Beyond this, death penalties for treason and espionage can
be said toadvance "two principal social purposes: retribution
and deterrence of capital crimes by prospective offenders."
Enmund v. Florida, 458 U.S. at 798, quoting Gre v. Geor ia, 428
U.S. at 183. It is logical to assume that the threat that the
death penalty will be imposed for espionage will deter those who
choose to sell the nation's significant secrets for profit. See
United States v. Rosenberg, 109 F. Supp.at 115. As for retribu -
tion, it is equally clear that such punishment is justified for
espionage because it isa crime rooted in'sustained, long -
lasting, and intentional wrongdoing that imperils the safety, if
not the very existence, of the Nation.

In short, for the offenses of espionage and treason, unlike
the crimes charged in Coker and Enmund, society has not rejected
the death penalty. Commission guidelines giving effect to the
Congressional enactmentsin the - area and permitting the
imposition of the deathpenalty in appropriately defined cases of
treason and espionage would survive constitutional challenge.
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2. Homicide.

Title 18 provides for the death penalty for homicide
committed in various circumstances. See, e.g., 18 U.S.C.
5 llll(b) (first degree murder within federal jurisdiction): 18
U.S.S. 1751 (assassination of the President). Numerousstate
statutory schemes providing the death penalty for homicide have
been upheld by the Supremecourt. The Sentencingcommission's
guidelines for homicide cases could parallel these state
statutes. The guidelines could alsobe patterned to resemble
proposed constitutional safeguards that the Senate has concluded
fully comply with constitutional requirements. See S. Rep. 98 -
251, 98th Cong., lst Sess. (1983) ("The Committee is convinced
that theiprocedures proposed in S. 1765 for the imposition of the
death penalty successfully meet the constitutional requirements
of"the Supreme Court cases."). In short, constitutional
guidelines for homicide cases should not be difficult to design.7

3. Safeguards Against Racial Bias
and Other Constitutional Problems.

l

l

Any capital sentencing guidelines could also contain a
number of general safeguards designed to assure their
constitutionality. The Sentencing Reform Act contains mechanisms
formonitoring the administration of federal death penalties.
The Commission'sduties specifically include

"establish [ ing] a research and development
program within the Commission for the purpose
of

"(A) serving as a clearinghouse and
information center for the collection,
preparation, and dissemination of information
on Federal sentencing practices; and

"(B) assistingand serving in a consulting
capacity to Federal courts, departments, and
agencies in the development, maintenance, and
coordination of sound sentencing practices

" 28 U.S.C. 5995(12) (Supp. III 1985).

Pursuant to these duties, the Commission presumably could monitor
the.imposition of federaldeath penalties to detect any problems
that might render the administration of the federal death penalty

:

B

70f course, the Commission guidelines should make clear that
death should not be imposed as a penalty for felony - murder under
these statutes where the defendant is a minor participant in the
offense - See Enmund v. Florida, 458 U.S. 782 (1982).
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constitutionally suspect. If the Commissiondetects any such
problems, it can immediately report them to Congress for prompt
corrective action. See 28 U.S,C. 5995(20) (Supp. III 1985)
(charging Commission with the duty to "make recommendations to
Congress concerning modification or enactment of statutes
relating to sentencing,penal, and correctional matters that the
Commission finds to be hecessary and advisable tocarry out an
effective, humane, and rational sentencing policy). The
Department of Justice is likewise charged with such a reviewing
function that could (and undoubtedly would) be employed to
correct constitutional deficiencies in the administration of the
federal death penalty. See 28 U.S.C. 5994(n) (Supp. III 1985).

Any capital sentencing guidelines could also contain
safeguards to avoid racial discrimination in their
administration. For instance,the guidelines could require that
a jury,upon recommending a death sentence, shall "return to the
court a certificate, signed by each juror, that consideration of
the race, color, national origin, creed, or sex ofthe defendant
or anyvictim was not involvedin reaching the juror's individual
decision." This provision would be designed to meet concerns
that have*sometimes been expressed that the death penalty is
administered in a biased fashion based on the race of the
defendant or his victim. The adoption of such a provision would
be permitted, inter alia, by the statutory instruction to the
Commission to "assure that the guidelines are entirely
neutral as to the race,sex, national origin, creed, and
socioeconomic statusof offenders." 28 U.S.C. 5994(d) (Supp. III
1985) .

C. The Title 18 Death Penalty Statutes Are
*Not Inherently Constitutionally Deficient.

It might be argued that the death penalty provisions of
Title 18 are themselves inherently constitutionallydeficient.
For example, one might point to 18 U.S.C. 51111, which provides
that a convicted first degree murderer "shall suffer death unless
the jury qualifies its verdict by adding thereto 'without capital
punishment ' in which event he shallbe sentenced to imprisonment
for life."6 Since 51111 does not itself comply with the

8 Other Title 18 death penalty provisions contain varying
language. For instance, 18U.S.C. 534 & 51716 provide that a
convictedoffender "shall be subject to the"death penalty or to
imprisonment for life, if the jury shall in its discretion so
direct." Sections €794and 51751 provide that an offender "shall
be punished by death or by imprisonment for any term of years or
for life. Section 2031 provides that an offender "shall suffer
death, or imprisonment for any term ofyears or forlife." A

(continued...)
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constitutionalrequirements established byFurman V. Georgia,
Gregg v. Georgia, and other decisions, the argument would
"conclude, no death sentence may be given underthese statutes.

provisions of the Sentencing Reform Act.

The Sentencing Reform Act gives the Sentencing Commission
.the power to issue appropriate guidelines that will channel judge
and jury discretion to comply with the constitutional
requirements of Greggand.related cases. Under 28 U.S.C.
5995(a)(22), the Commission is given the power to "perform such
other functions as are required to permit Federal courts to meet
their responsibilities [ to insurethat sentences reflect the
seriousness of the offense, afford adequate deterrence, etc. ] and
to permit others involved in theFederal criminal justice system
to meet theirrelated responsibilities." Under this provision,
the Commission can prescribe appropriate rules for capital
sentencing determinations that comply with the Supreme Court's
requirements.

Once prescribed, federal district courts are generally
required to follow the Sentencing Commission guidelines. Under
18 U.S.C. 53553(b) (Supp. III 1985), " [ t ] he court shall impose a
sentence of the kind, and within the range [ established by the
Sentencing Commission guidelines ] unless thecourts find that an
aggravating or mitigating circumstance exists that was not
adequately taken into consideration by the Sentencing Commission
in formulating the guidelines.and that should.result in a
sentence different from that described." 'AS a consequence, the
Sentencing - commission would appear to have the power to
supplement the Title 18 provisions so as torequire district
courts to conduct their proceedings in conformity with
constitutional requirements, at least in the death penalty area.

This argument is unpersuasive for several reasons. First,
"'when interpreting a statute, the court willnot look merely to
a particular clause inewhich general words may be used, but will
take in connection with it the whole statute (or statutes on the
same subject) and the objects and policyof the law, as indicated
by its various provisions, and give to it such a construction as
will carry into execution the will of the Legislature
Kokoszka v. Belford, 417 U.S. 642, 651 (1974) (quoting Brown v.
Duchesne, 19 How.183, 194 (1857)). Thus, the Title 18 death
penalty provisions must bereadin conjunction with therelevant

8(...continued)
complete list of the federal statutes authorizing capital
sentences is contained in Attachment 4.

.!
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Second, it is a standard rule of statutory construction,
binding oncourts as well as independent agencies, that "of
course statutes should be construed whenever possible so as to
uphold their constitutionality." United States v. Vuitch, 402
U.S. 62, 70 (1971). An interpretationthat supports the
constitutionality of legislation should be consistently sought.
United.states v. National Dairy Products Corp., 372 U.S. 29, 32
(1963). Thus, the task of the Commission, the federal district
courts, and federal appellate courts is "notto destroy the
[statutes] if [they] can, but to construe [the statutes] , if
consistent with the will of Congress, to comport with
constitutional limitations." United States Civil Service Comm.
V. Letter Carriers, 413 U.S. 548, 571 (1973).

Itis interesting to observe that, althoughsuch a step is
not necessary here, " [c ] onstitutionally requisite procedures for
the administration of a statute may be implied in order to
preserve its validity." Sutherland Statutory Construction
545.11, p. 47 (4th ed. 1984). The Supreme Court has exercised
this power on at least one occasion to erect a procedural
framework necessary to sustain a federal statute against
constitutional challenge. In United States v..Thirty - seven
Photographs, 402 U.S. 363 (1971), the Court construed the statute
.permitting seizure and forfeiture of imported obscene materials,
19 U.S.C. 51305(a), to include a set of rigorous time limits, not
alluded to in thestatute, within which such seizures and
forfeitures must be carried out in order to comply with the First
Amendment.

The Supreme Court has been particularly willing to permit
accommodating statutory construction inthe death penalty area.
In Jurek v. Texas, 428 U.S. 262, 272 - 274, (1976), the Court
approved an expansive reading of a state statute to include
necessary constitutional protections. The latitude is
particularly striking in Jurek, where the state court had
interpreted a statutory provision to - ermit consideration of
mitigating factors when the language of the statute only
addressed the question whether the offense was aggravated by the
possibility of future crimes of violence.?

Similarly, the Mississippi Supreme Court in Jacksonv.
State, 337 So.Zd 1242 (Miss. 1976), read a mandatory death
penalty statute for "capital murder" enacted after Furman to
contain appropriate aggravating circumstances, to provide for
appropriate consideration of aggravating andmitigating
circumstances, andto permit the court to fill in
constitutionally required procedures. It reasoned that although
the statute appeared to be unconstitutional,.the court was
required to read it in a manner that would withstand
constitutional scrutiny, 337 So.Zd 1249 - 1251. This judicial
revision of state death penalty statutes without express
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.legislative authorization was upheld by the federal courts. See,
e.g., Jordan v. Watkins,"681 F.Zd 1067, 1079 - 1080 (Sth Cir.
1982); Irving V. Hargett, 518 F. Supp. 1127, 1137 - 1139 (N.D.
Miss. 1981).

Because of the pertinent rules of statutory construction
cited above and because of latitude permitted in conforming death
penaltystatutes to constitutional requirements, the Title 18
statutes andsentencing Reform Act must be read to permit the
adoption of appropriate rules for weighing aggravating and
mitigating circumstances in capital cases. Todo otherwise would
be to interpret the federal death penalty statutes in a possibly
unconstitutional manner andthwart the legislative judgment
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expressed in those statutes.

Finally, entirely apart from the powers of the Sentencing
Commission, thefederal district courts have significantpower to
take steps to preserve the constitutionality of the Title 18
capital sentencing provisions. It has long been established that
the federal ArticleIII courts have inherent power to develop
rules of practice and procedure in criminal cases where not
restrained by an Act of Congress. Indeed, before the
promulgation of the Federal Rules of Criminal Procedure, the
procedures for conducting trial and pretrial proceedings were
almost wholly devised by the courts. In the sentencing area,
courtshave traditionally hadthe inherent power to conduct
proceedings and receive and consider information as they may
direct. See, e.g., Roberts v. United States, 445 U.S. 552, 556 -

(1980).

The inherent power ofthe federal district courts survives
over some matters under the Federal Rules of Criminal Procedure.
As one court has recognized:

"The Federal Rules of Criminal Procedure are
intended to constitute acomprehensive
procedural code for criminal cases in the
federal courts. But even the rules
themselves do not purport to setouter limits
on the power of the courts; On the contrary,
Fed. R. Crim.P. 57(b) states: 'If no
procedure is specifically prescribed by rule,
the court may proceed in any lawful manner
not inconsistent with these rules or with any
applicable statute.'" United States v.*
Richter, 488 F.Zd 170, 173 (gth Cir. 1973).9

9 Since Richter, Rule 57(b) has been reformulated toread:
"In all cases not provided for by rule, the district judges and

(continued...)
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Nothing in the Federal Rules of Criminal Procedure is
inconsistent with the administration of capital sentences
pursuant to Sentencing Commission guidelines. To the contrary,
the Rules contain provisions designed to facilitate the
implementation of death sentences. For instance,under Rule 7,
" [a]n offense which may be punishedby death shall be prosecuted
by indictment." Similarly, under Rule 24, " [ i] f the offense
charged is punishable by death, each side is entitled [ to
additional] peremptory challenges." And, Rule 38 provides that
" [a] sentence of death shall be stayed if an appeal is taken."10
Construing the:Federal Rules consistent with the federal death
penalty statutes is also consistent with the general "purpose and
construction" provision contained in the"rules: "These rules are
intended to provide for the just determination of every criminal
proceeding. They shall be construed tosecure simplicity in
procedure, fairness in administration and the elimination of
unjustifiable expense and delay." Fed. R. Crim. P. 2.

In sum, it is apparent that the federal district courts have
considerable power to conform their procedures so as to comply
with the constitutional requirements of the Supreme Court and
with any capital sentencing guidelines that the Sentencing
Commission might issue.

A
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9(...continued)
magistrates may regulate theirpractice inany manner not
inconsistent with these rules orthose of the district in which
they act." .This reformulation does not change the point made in
the text.

 /

10 For purposes of.ascertaining Congressional intent under
thesentencing Reform Act, it is revealing to observe that this
provision was specifically reenacted by Congress aspart of the
1984 Act. See 98 Stat. 2031.



Constitutional requirement that It Jill')'

recommendation for e life sentence in a

capital case be f inal and preclude the
trial judge from imposing the death
penalty, (3) there is no Constitutional
requirement that juries must decide
whether the death penalty can be tm

posed, and (4) there is no Constitutional
prohibition against jury override by a
judge.

The application of the Fifth - Amend
ment protection against "double jeo-
pardy" in a capital sentence was
decided by the High Court on May 29,
1984 (Arizona v. Rumsev). In this case

the Court set aside a sentence to
death. The defendant, convicted of
murder committed during a robbery,
had appealed to the Arizona Supreme
Court against two consecutive sen

tences: life imprisonment for murder
and 21 years for armed robbery. The
State filed a cross-appeal for resen
tencing of the murder conviction on
grounds that the trial judge had erred in
not interpreting the "pecuniary gain"
motive (the robbery) as an aggravating
factor in the case. The State' Supreme
Court rejected the defendant's appeal
and ruled for the State in the cross
appeal, with the result that the trial
court. resentenced the defendant to
death. In response to an appeal against
the death sentence, the State Supreme
Court ruled again in this case, holding
that the resentencing violated the
"double jeopardy" clause and ordered
commutation to life imprisonment (the
original sentence). This decision was
upheld by the U.S. Supreme Court.

Another long-standing issue relating
to capital cases the standards for
excusing jurors opposed to the death
penalty was presented to the U.S.
Supreme Court during October 1984 in
Waimvriht v. Witt. In this case, a lJ.S.

ourt oi Appeals had overturned a

death sentence imposed by a Florida
court on grounds that the trial judge
had improperly excused a juror who had
expressed qualms about voting for a

death sentence. The appeals court
cited the High Court's decision in
Witherspoon v. Illinois (1968), when it
had ruled that the State could not
excuse jurors simply for expressing
doubts about capital punishment, since
such a jury thereby might become pro-
secution-prone in capital cases. ln
Wainvvriht v. Witt, the U.S. Supreme
Court, on January 21, 1985, reversed
the appellate court's judgment, holding
that the juror in this case had been
properly excused. The High Court held
that, as a matter of principle, any juror
could be excused if his views on capital
punishment were deemed by the trial

~

Table 2. Additional detail on revisions and 4=Pital offenses

Federal-Air piracy 49 U.S.C. 1472-3. sentence review is automatic

Arizona-LBS. 13 -703 (Fl-fl}-effective date Musoehusetts Massachusetts' death penalty
statute was struck in whole by e State court

INN -t-includes one or more other homicides decision on October 18. I984 (Commonvvealth
occurring during the commission of a first v. Colon-cruz 393 Mass. ISO!
degree murder es an aggravting fctor ltisisippi-capital murder includes murder of
A.rlt.ns. -Article V, Chapter 15. Section 41

a peace officer, murder by a life sentence
tsui defines capital murder as murder during inmate, murder perpeuted by homo or explo -
the course of a prescribed felony (rape. KW' sive, contract murder, felony - murder, and
naping, arson, vehieulr piracy, robber!. our- murder of an elected official
glory, escape} murder of a Iu enforcement;
public safety official in the Line of out)'. Missouri- Replaced Sections 565.901 to

multiple murders, murder of cendidates for Sections 555.040 of Missouri Statutes IRSMO

public office nd elected officials. murder Supp. 198 -ti, on murder, manslaughter, trial

while under sentence to life imprisonment, and procedures, and death penalty. Effective date

contract murder 10.-'1/8-t

Califomia California statute partially struck New Jeisey- case on automatic appeal of

by State Supreme Court on 11 = lla -t (People v. death sentence currently pending :n >-lew

Rpmos 37. Cal. 3d 1361 relating to juror Jersey State Supreme Court (State v

instructions on the posibility of sentence Koedatich)

eommutatton by the Govemor lieu York Because of current litigation, the

Colorado- Revisions to Sections 1-8, 16-it New York State death penalty statute is not

ID3, Colorado Revised Statutes, I918 RepL being enforced but the statute has not been

VOL relting to age of defendant, - alternate repealed by the legislatiure. On 7/2/84, the

jurors, evidence used in aggravation or miti statute was struck by the State Court of

gallon, witness discovery, nd standard of Appeals {63 NY 2d 41 and 479 HYS 2d TOE)

proof required foraggravting factors. based on e case involving the murder of a

Sffective date HUB -I. correctional officer by an inmate {People v

Florida Amendment to Section TS2.04 incor-
Lemuel Smith). The State Court oi Appeals
found the mandatory death penalty statute did

poretlng murder resulting from aggravated
child abuse into the categories of first degree

not provide for consideration of mitigting

murder subject to execution. Effective date
circumstances

SH/I4 Oregon- New death penalty lan. See Oregon

Idho - Revisions to idaho Code Sections t9- tlevised Statutes 163.10$. Effective date

2'ID5, 2708, 2714, 2715, 2119 relating to sen
12I6F8 -t

teneing procedures, suspension of judgment, South Cu-olina- No statutory limitation on age

pregnancy of the offender, stays of execution, of defendant. in South Carolina but there are
setting of execution dates, and appeals. statutory mitigating circumstances for de

Effective date U2 =84 fendanrs under the age of it which most be

Illinois-Revision to Illinois Revised Statutes,
considered.

Chapter 31, Section 9- 1 (bi LB) {iicl modifies South Dakola- Revision to South Dakota Code
specific feionies to be considered as aggravat of Laws Section 23A-27A-32 changing the

ing factors in murder (armed robbery, robbery, method of execution from electrocution to
rpe, aggravated criminal sexual assault, eg lethal injection. Effective date 1/U8 -i
granted kidnapping, Iorcible detention, arson
aggravated arson, burglary, home invasion, or

' Yirg-inie-chapter 4, Article 1. Section ll.2 -J1

the attempt to commit any of these feionies)
defines capital murder as the murder of a kid-

Effective date T/U84
nap victim, law enforcement officer, robbery
or rape victim, murder by a prisoner in a State

llujlnd - Revision to Annotated Code of or local correctional facility, or multiple
Maryland, Article 2?. Section -tl3 {ml murders.
prescribes procedures for plternte jurors
sith reaovct to uae sentencing of an

Wyoming- litevisions to Wyoming Statutes,

offender convicted of first degree murder Ist'!' Sections 1 -I3-904 providing for death by

Ilfeetiv date 'H1/84. ln Maryland, only
lethl injection. Effective date 6/5/8t.

it-ldge to "prevent or substantially
impir the performance of his duties."

An additional issue of importance
which was still pending at yearend
198 -1 was the use of research findings
suggesting racial discrimination in the
imposition of the death penalty. During
November 1984 and January 1985, the
U.S. Supreme Court lifted stays of exe-
cution which it had originally granted
to two black inmates on Georgia's death
row. These inmates had contended that
the death penalty in Georgia was ap-
Plied in a discriminatory fashion based
upon the race of murder victims. ln
both cases, the Supreme Court gave no
explanation for lifting the stays of
execution. ln February 1985 in Me
Clesk v. Kemp, however, the Federal
Court of Appeals in Atlanta rejected
similar charges that Georgias death

3

penalty was racially discriminatory.
The Appeals Court held that, unless
statistical statewide studies reflected a

disparity so great as to compel the
conclusion that there was systematic
discrimination, only proof of deliberate
racial prejudice in a particular case
would demonstrate a Constitutional
violation.

On October 11, 1983, the U.S. Court
of Military Appeals, the Nation's high
est military court, ruled that sentenc
ing procedures in the Uniform Code of
Military Justice did not conform to U.S.
Supreme Court guidelines set down in
the 1972 and 19% landmark decisions.
As a result of this decision, U.S. v.
Matthews the death sentences of seven
men condemned under court-martial
procedures here removed. New regu
lations remedying the defects in the
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code were promulgated in an executive
order effective January 2 -1, 1984.
Under these new regulations one of-
fender ivas sentenced to death by the
United States military in 1984.

Capital ptmishment laws

At yearend 1984, 3'2 States and the
Federal government had laws author-
izigg the death penalty (tables 1 and
2). Oregon was the only State to
enact a new capital punishment law in
1984, through referendum by the
voters. The death penalty was struck
down in two States= New York and
Massachusetts. In lil ctv York on July 2,
1984, the State Court of Appeals
declared the mandatory death penalty
unconstitutional in People v. Lemuel
Smith, case involving the murder of a
prison guard by an inmate serving a life
term. The appeals court, whose judg
ment was subsequently upheld by the
U.S. Supreme Court on February 19,
1985, struck down the law because it
did not provide for consideration by the
jury of aggravating and mitigating
circumstance;. In Massachusetts, in a
case in October 1984 involving the
murder of a police officer (Common
wealth v. Colon-cruz), the State
Supreme Court held that the State law's
provision for a death penalty only after
a jury trial was unconstitutional on
grounds that it was likely to discourage
defendants from asserting the right to
plead not guilty. Guilty pleas would
enable defendants to avoid the risk of
execution by not seeking a jury trial.

Statutory changes. During 1984, nine
States altered their existing death
penalty statutes. Two of the nine
changed their methods of execution.
South Dakota changed from electrocu
tion to lethal injection; Wyoming, which
had previously authorized lethal gas,
added lethal injection as an alternative
method. Florida, Missouri, and Arizona
added new aggravating circumstances
to their capital punishment laws. Flori
da included aggravated child abuse in

3Tha only Federal crime for which capital punish-
ment is now authorized is aircraft piracy (excluding
crimes prosecuted under military authority)

Table 3. alethod of exeaition, by State, lila

Method States that uae method

Electroeution Alabama, Arkansas', Connecticut, Florida, Georgia, Indiana, Kentucky,
Louisiana. Nebraska, Ohio, Oklahoma", Pennsylvania, South Carolina,
Tennessee, Vermont, Virginia

Lethal injection Arkansas-', Idaho', Illinois. Montana', Nevada, Her Jersey, New Mexico,
North Carolina', Oklahoma", Oregon, South Dakota, Texas, Utah',
Washington', Wyoming'

Lethal gas Arizona, California, Colorado, Maryland. Mississippi, Missouri, North
Carolina', Wyoming'

Hanging Delaware, Montana', Hear Hampshire, "Washington'

Firing squad Idaho', Oklahoma-', Utah'

' Provides for two methods of execution." Provides for three methods oi execution

its listing of circumstances that may
agg-ravate homicide to "capital
murder." Missouri added murders
committed in the hijacking of public
conveyances and murders of employees
of correctional facilities. Arizona
revised its statute to incorporate
multiple homicides during a first
degree murder as an aggravating fac
tor. Maryland and Colorado established
separate sentencing procedures to
determine whether the death sentence
or life imprisonment should be imposed
in murder cases and specified the ag
gravating or mitigating circumstances
to be considered. In California the
State Supreme Court limited imposition
of the death penalty for murders com
rnitted during a felony to cases where it
had been proven that the defendant
actually intended to kill the victim
Idaho required judges to set execution
dates within 1 month of sentencing and
enacted other measures to eliminate
delays in carrying out sentences to
death.

ethods of execution. At yearend
1984, eight States provided for more
than one method of execution-lethal
injection and one or more alternative
methods-at the election of the con
damned prisoner (table 3). Electrocu
tion (16 States) and lethal injection (15
States} were the mostcommon methods
of execution provided for in the
statutes. In addition, lethal gas Has

permitted in eightstates; hanging in
four States; and a firing squad in three
States. Some States, anticipating the
possibility that lethal injection may be
found unconstitutional, have provided
for an alternative method. Each of the
other four methods, previously cha!
lenged on Eighth Amendment grounds
as cruel and unusual punishment, has
been found to - be constitutional.

Automatic review. Most capital
punishment statutes provide for an
automatic review of all death sen
tences. Some require a review of both
conviction and sentence, while others
require a review only of the sentence.
Typically, the review is undertaken
directly by the State Supreme Court.
If either the conviction or sentence is
vacated, the case may be remanded to
the trial court for additional proceed
ings or retriaL lt is possible that
after retrial or resentencing the death
sentence may be reimposed. Some
statutes also allow the State Supreme
Court to commute a death sentence to
life imprisonment.

Minimum age. A total of 21 States
specify a minimum age for which the
death penalty may be imposed (table
4). In some States the minimum age is
specified in the capital punishment
statute; in others it is, in effect, set
forth in the statutory provisions that
determine the age at which a juvenile

Table -!. lllnilt ge authorized for lmpuition of capital ptuthhment, yearend 1984

10 years l:l years It yeats l5 years I6 years 11 years IS years No minimum age specified
Indiana Mississippi Maryland Arkansas Montana lieu Hampshire California Federal Oitlahoma

Missouri Louisiana K Nevada Texas Connecticut Alabama Pennsylvania
New Jersey Virginia Oregon Illinois Arizona South Dltotail orth Carolina llabraaita Colorado 1'ennesee
South Carolina New Mexico Delaware Utah

Ohio Plorid Virginia
Georgia Washington
Idaho Wyoming
Kentucky

Note: There has only ono individual under sentence of death at yearend 1984 who Was under Ii years old; he nas 11.

4
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may be transferred to criminal court
for trial as an adult. The most fre-
quent!)' Specified ases are I8 years old
(six States) and 14 years old (five
States). Altogether, 15 States author-
ize capital punishment for those under
18 years old. Sixteen States and the
Federal system report no specified
minimum age.

Prisoners under sentence
of death at yearend 1984

All persons under sentence of death
at yearend 1984 were convicted of mur-
der. The FBI'S Uniform Crime Reports
reveal that during the lil-year peiiid
19'I5 to 1984, 204,000 Americans were
victims of murder or nonnegligent
manslaughter and there were an esti-
mated 198,000 arrests for these crimes
(table 5). During the same period 2,384
persons entered prisons under sentence
of death and 32 offenders were
executed.

At yearend 1984 States reported e
total of 1,405 persons under sentence of
death (table 6). States with the largest
number or prisoners under sentence of
death were Florida (215), Texas (NB),
California (172), and Georgia (111). A
total of 280 persons entered prison un-
der sentence of death in 1984 and 8 -1

persons were removed (21 by execu-
tion). The yearend 1984 population was
1596 higher than that of 1983.

While 37 States had statutes author-
izing the death penalty (covering 1896
of the Nation's adult population), 5 of
these reported no prisoners under sen-

tence of death at yearend (Connecticut,
New Hampshire, Oregon, South Dakota,
and Vermont). New York's sole death-
rovr inmate at yearend 1983 was
removed during 1984 as a result of a
court decision invalidating the death
penalty statute. Oregon was the only
State to adopt the death penalty during
198 -1.

Of the 1,4U5 persons under sentence
of death at yearend 1984, more than
three-fifths were in the South. An
additional 2196 were confined in correc-
tional facilities in the West, 1296 in the

North Central States, and 496 in the
Northeast. Nearly aLI were males
(98.896) and most were white ($7.296)
(table 7 . Blacks constituted 41.696 of
those under sentence of death, and
another 1.196 were American Indians or
Asian Americans. States reported 89
Hispanics under sentence of death,
6.3% of the totaL The largest numbers
of Hispanics were held in States with
relatively large Hispanic populations=

Texas (29). california (25). Florida (lo),
and 1 each in Arizona and -illinois.

The median age of those under sen-

Table 5. Humber of oftenses nd arrests
for murder and nonndgligent mrntqhter,
entries tnder sentence of deal-)!.
and executions, 19'r$-aa

Number
Murder and of Hum -
nonnegligent entries ber
manslaughter under - of
I-l umoer ai; sentence execu-

 Year Ofienses arrests ofdeaul lions

Total 304,000 197,830 2.384 32

131'5 20.510 Mill? 322 0

1918 19,180 11.250 20 0
IQ7'.' 19 120 - 19,450 IS! 1

in lssso 19.un zur li
ing xl asa .n,sgo liz 1

nm - into mun ara 0

isa = zulu' than iso =

1932 21.0111 21.810 234 3
HIS 19,310 20,310 251 5
1984 18,690 1'l.'l'ltl - 280 21

Note: ln some years there are more arrests
than offenses because a sirlsle murder msy
have multiple offenders. Also, because of
the time delay between each of the stages
shown in the I-Dl€ - those Brno were executed
in a particular year were not sentenced or
arrested in the same year.
Source= Crime in the United States,
I975-I4; Capital Punishment 1915-all.

Tabla 6. Prisoners under sentence of death MY region and State. list

Prisoners Chances during 1934 Prisoners
under Received Removed from under
sentence under death row (exclud- sentence

ltegion and State 12/31/83 sentence ing executions) Executed tzr3la'8 -l

United States 1,209 330 ss' . 21 1.405

Male 1.196 272 69 20 1.388
F emele 13 8 3 1 IT

Federal" 0 Il 0 0 Il
Stte 1,209 280 53 21 1,4DS

Northeast 39 21 3 $1
Connectiqut 0 fl 0 0
New Hampshire 0 0 0 0
Nom Jersey 3 7 0 10
New York I 0 I Il
Pennsylvania 35 14 2 . Fl'?

Vermont 0 0 IJ 0

North Central 136 45 8 1'H
Illinois 64 12 . 5 11
Indiana 21 7 2 25
Missouri 23 1' 1 29
Nebraska 10 3 0 13

Ohio LB il 0 35
South Dakota 0 0 IJ 0

Scum 1'82 151 .36 21 IO!
Alabama 49 9 0 SI
Arkansas 22 1 0 23
Delaware Il IJ 8

Florida IS3 38 8 213
Georgia 103 12 2 2 111
Kentucky il 2 0 20
Louisiana 29 $ 2 . 5 27
Maryland ll 8 0 13
llitssippi 31 7 5 39
North Carolina 33  12 S 2 =1
Oklahoma 38 18 5 49
South Carolina 29 9 2 35
Tennessee 32 8 3 31
Texas 163 21 3 3 lil
Virginia 20 9 II 1 Il

let 252 58 IS 292
Artsona 51 12 7 55
Calfornia HB 21' 4 172
Colorado 1 1 I, 1
Idaho 1 7 0 14
Montana 4 Il 0 4
Nevada 23 8 3 28
New Mexico 5 0 l 5

Oregon Il 0 0 0
Utah 4 1 Ill 5
Washington 4 0 Il 4
Wyoming 3 0 0 3

Rom suns not listed, the District of Georgia, and ! in Tennessee) and exclude 2
Columbia, and New York did not have the Inmates relieved of the death sentence before
dun= penalty as at 12mrat. santa af tae 12/31/83 ti in Kentucky and 1 in Oklahoma).
figures shown Ior yearend 1983 ste revbed includes s inmate; una eammiued suicide,
from these shown in Caoital Punishment 2 in Florida and 1 each in Indiana and
lit! NCJ-93925. The revised figures include California.

inmates uno were reported late to the MPS " Emmet prequel= me umar Armed rams
program or who were not in the custody of jurisdiction. These tables do not include data
State correctional authorities by 13/31/83 (5 .

'
for 1 male under a military death sentence

in Louisiana, 2 in Pennsylvania, 1 in for murder.

5
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tence of death was 31 years old. Less
than 196 (11 offenders) were under the
age of 2D and 1.796 (24 offenders) were
55 or older. The youngest was 17 and
the oldest - was 76. About 1 in 10
inmates had not gone beyond seventh
grade, but a similar proportion had
some college education. Approximately
one-third were married, one-fifth were
divorced or separated, and two-fifths
had never been married.

Those admitted to and removed
from the population of prisoners under
sentence of death in 1984 mirrored
those present at yearend with respect
to basic demographic characteristics as
well as educational attainment and
marital status. As might be expected
those admitted were younger and those
removed were older.

The 17 women under sentence of
death at yearend 1984 (1.296 of the
total) were held in 12 States, with no
State holding more than 2 women (table

al. Since 1912, a total of 15 States
have had women under a sentence of
death. Since 1976 one woman has been
executed.

Entries and removals of persons
under sentence of death

During 1984, 27 States reported new
entries under sentence of death (table
6). Florida reported the largest number
(38), followed by California (27) and

ohio (11).

Of the 2813 entries under sentence of
death-
e all were convicted of murdef';
e 158 were white males, 111 were black
males, and 3 were males of other races;
e 6 were white females, 1 was a black
female, and 1 was a female of another
race;
0 11 were Hispanic.

Twenty States reported a total of 84

persons removed from the population of
prisoners under a sentence of death in
1984. Florida reported the largest
number of retnova1s. 16 (8 by' €*9*
cution), followed by North Carolills
with 8 (1 by execution), and. Arizona
and Louisiana each with 7 (5 bi'
execution in Louisiana).

Of the 84 prisoners removed from
the population of those under a

sentence of death in the States-
e 40 had their sentences Lifted but
convictions upheld;
0 21 were executed by six States;
e 16 had their sentences and
convictions vacated;
e 4 died by suicide;

Table 1. Demqrpliie profile of pi-hasen under sentence of death, 1184

Ind of vear 19M 1984 admissions 1934 removais
Runner Ferceni ? sumner Percent Number Percent

Total maher unter,
latenoe ofdeath I.405 100.03 280 100.016 84 100.0%

Sea
Male 1.388 98.8% 21'2 91.1% an . 95.2%
Female If 1.2 8 2.9 4 4.8

Inca
White IN 57.2% 184 $8.6% 52 NJ'!
Black 585  41.5 112 . 40.0 32 38.1
Other' . IS 1.1 4 1.4 IJ 0

Ethnicity
Hispanic 89 8.3*5 11' 6.1% 0 0*%

Non-t-lisplnie 1,316 91.1' 263 93.9 . 84 100.0

Ac-"
Less than 2tl years l1 ll.S'B F 11 J 5.1% 2 2. -196

2lJ -24 215 15.3 88 24.3 7 8.3
2$ -29 391 21.8 65 23.2 16 19.0
30-34 311 22.1 48 1?.1 25 23.3
35-39 241 11.6 45 16.1 16 1.9.0
40-54 206 I -t.1' si 11.1 is IT.?'
55+ 24 I.1 5 2.1 3 3.6 -

steam 31.1 Years
'

28.3 years 32.7 years

Bhetiel
'fth grade or les 121 ttl.596 26 I1.T% 9 12.396
Sm 1 =1' 11.9 11' ?.6 4 5.5
9th-11th 401 1 -L? 12 32.3 34 45.6
12th 385 3J; -1 81 35.J 28  21 -1

Any cottage LId 9.5 27 12.1 6 8.2
Not reported 251 57 1l

Median 10.6 years 113.9 yeats 10.4 years

atm-itu status
Married 443 33.1'% 81 31.096 25 31.896
Divorced/separated 211 20.5 61 23.4 15 19.D
Widowed 29 2.2 7 2.1' 2 2.5
Never married $1'0 43.4 112 42.9 31 461
Not reported 92 19 5

Note= Percentage and median calculations ' The youngest individual under sentence of
based upon these cases for which data were deem was iT years old and the oldest was
reported. 16.
' Consists of 11 American indians and 5

Asian Americans.

Table 8. Number of women on death roll, ye.r -end 191'2 -84

State 191'2 191'3 UH 1915 1976 1971 1978 I9?9 1910 I981 I982 1953 IgI3

United States -1 3 3 8 ? 6 5 ? 9 11 14 13 iT

California 3 l 2
Georgia 1  2 1 1 1 1 1 2 3 4 4 3 2

North Carolina 1 2 3 2 1 1 1 1 1

Ohio 2 3 4 2 2

Oklahoma 1 1 I 1 2 = 1

Florida 1 1 I 1 1

Alabama 1 1 l 1 2 2

Texas I 2 2 2 1

Kentucky 1 1

Mafitland 1 2 I 2

Mississippi 1 1 1

Nevada 1 I 2

New Jersey 1

Arxanses 1

Idaho 1

. ! had his sentence commuted;
u l had his sentence lifted what, the'
State statute was struck down;
D l was transferred from one State
(California) to another State (Nevada)
where he was also under sentence of
death.

Of the 58 prisoners whose death
sentences were overturned. 30 had been

*'rne only pmoner under mime; or nunn in xu
York in 1984 wu removed for tnu reason.

6

resentenced to life imprisonment by
yearend 1984, 2 had been resentenced
to terms longer than 20 years, 15 were
awaiting new trials, ID were awaiting
resentencing, and in 1 case no further
prosecution was sought.

From 1977, the year after the
Supreme Court reinstated the death
penalty, through 1984, ii total of 1,81 = .

persons have entered prison under a
sentence of death and 828 persons have
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Table !. Criminal history profile of prisoners under sentence of death. blf race., 1984

Prisoners under sentence of death
AU races' unite Elect:

Number Percent Number Percent Numoer Percent

Humber under sentence
ofdeLh 1.405 100.0% 80-1 I00.0*16 585 ltl0.0%

Prior felony
conviction history

With 856 66.5% 413 53.lJ% 371 1'}.596

Without 432 33.5 21'8 37.0 148 28.4

Not rewrted 11? 53 64

Prior homicide
conviction history

With 10-1 9.4% 50 #3% 54 12.0%
Without LOGS 90.6 596 92.3 396 88.0
Not reported 295 158 13$

Legal stauts at time of
capital often-Be

Charges pending 51 5.5% 38 6.0% 21 4.6%
Probation 60 $.4 36 5.1* 4.8

Parole 219 19.9 108 1?.1 110 24.0
Prison escapee 29 2.6 20 3.2 9 2.0
Prison inning 31 3.4 19 3.0 lb 3.9
Other status 18 1.5 Lu 1.6 1 1.5
Nme 61'8 61.5 dill 53.4 27t 59.2
Not reported 303 IT2 121

Median time elapsed dnee
Deposition of death sentence 33 months

Note = Percents calculated on those offenders
tor whom data werereported
~ includes persons classified as other races." theme; 6 puente on mmastory muse, 2

Table lo. ttunioer of persons exeeuud.
by jurisdiction in rank order. 1930-84

lI urnDer executed
State Since 1930 since 191'1

US. total 3.891 32

Georgia 359 3
New York 329
Tens 301 4
California 292
North Carolina 265 2
Florida 180 lo
Ohio 11'2
South Carolina 162
litssissipoi 155 1

Pennsrlvania 152
Louisiana 139 6
Alabama; 136 I
Arkansas 118
Kentucky 103
Virginia 94
Tennessee 93
Illinois 90
New Jersey 1'4

Maryland bE

Missouri E2

Oklahoma SO

Washington -I'I'

Colorado 41

been removed from the population
under a sentence of death (32 by exe
cution). Of those admitted 58% were
white (1,046), and -11?6 were black
(? -l8);,of those removed 5696 were white
(467) and -13% were black (358).

Criminal history of death-row
inmates in 1984

Of those under sentence of death at
yearend 1984 for whom such informs
tion was known, two-thirds had prior
felony convictions preceding the capital
offense {table 9). Nearly 1 in 10 - had - a
prior conviction for homicide. (Where
the information was reported for those
with prior felony convictions, approiti
mately 1 out of 6 had previously been
convicted of homicide.)

Nearly 2 of every 5 prisoners sen
tenced to death had an active criminal
justice status at the time of their
capital offense. Half of these-20% of
all those under sentence ofdeath-were
onparole, while the rest were either on
probation {596), were prison inmates
(3%) or escapees (3% ] , or had pending
charges (6%). Excluding those with
pending charges, nearly 1 in 3 was al
ready under sentence for another crime
when the capital murder occurred

The criminal history patterns were
similar for whites and blacks, although
somewhat higher proportions of blacks
than whites had prior felony convic
tions, prior homicide convictions, or

~

Indiana
32 months 3 -t months West Virginia

Districts! Columbia
on baiL 1 on furiougn from prison. 1 for Arizona
whom charges were pending from the U.S Federal system
Army, and 8 on work release from prison Nevada

Massachusetts
Connecticut

were on parole at the time of the Oregon
Iowacapital offense. Kansas
Utah

Executions  Delaware
New Mexico
wyoming

Since 1930, when data on executions Montana

were first collected by the Federal vermont
Nebraskagovernment, 3,891 executions have Idaho

been conducted tmder civil authority South Dakota -

{table ID). Since the death penalty was He- Hampshire

reinstated by the Supreme Court in Wisconsin
Rhode Island

1975, the States have executed 32 North Dakota

42 l
40
40
38
33
30

21
19
LB
15
14
l2

0
0
0

persons. Minnesota
Michigan

After 1987, an unofficial mora- Maine

torium on executions prevailed while
~

Hawaii
Alaska

legal challenges to the death penalty
were pressed at various court levels Since 1977, a total

0
0
0
0
0

of 2,233 offend-
There were no executions until 1977,
when one occurred, followed by two
more in 191'9, one in 1981, two in 1982,

ers have been under a death sentence
for varying periods of time (table ill
There were 32 executions and .9:= re-

and five in 1983. ln 1984 there were 21

executions.
movals for other reasons (most because
the State statute or their particular

Table lt. Proportion of these under sentence of death rho scare executed
ce received other disposition;. try race, -1911-19u

Total under Prisoners who received
sentence Prisoners executed other disoositions
of death Percent Percent

Race mr -tssn Number of total Nunioer of total

Au =
2.233 32 1.4% 196 35396

white 1.271 1.1 445 35.0
Black 9 -tl 10 1.1 346 36.3

Those under sentence ol' death at the lions vacated. cornmutations. or deem
beginning of 1911 plus all new admissions other than by execution (of the Hb remo-
under sentence of deem between 1917 and vols. 28 resulted from death durine con
1984 tinernent-tu from natural causes. 13 br' Other dispositions include cases removed suicide. 2 doric! escpes. 3 bi' other
from e sentence ol' death due to statutes Inmates).
struck down on appeal sentenceslconvie- * includes persons classified as other races;

0
u I

1
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Table U. Time elapsed from entneitg to exeeutill. W nea,191*1-lili
Number of - offenders uno were executed after= Average

1 year 1.1 to 3.1 to 5.1 to 1'.1 to 9.1 to e1PBGd
Race or les 3 years 5 years 1 years 9 years 11 years Total time

All 1 . 4 ! 6 8 5 32 6.0 years

White 1 2 5 6 6 2 22 5.1
Black 0 2 3 0 - 2 3 10 CJ

sentence was overturned). A slightly
higher proportion of whites than blacks
were executed during- this period; re-
moval rates for the two races were
virtually identical.

Of those executed since 1977, five
were under a sentence of death for 3
years or less and five for 8 years or
longer table 12). The average for the
32 executed offenders was 5 years. For
executed whites the average amount of
time under a sentence of death was
about 10 months less than for executed
blacks. (For additional discussion of
race and capital punishment see the
appendix.)

Sources for cass referenced

1. Put-man v. Geo~i 408 1J.S. 238

2. 'Noodson v. North Carolina 428 U.$.
1916)

3. Roberts v. Louisiana 428 72.5. 325
mm-

4. v. Geo~ia 428 U.S. 153 119?6}
5. Junk v.'I'exas 428 U.S. 262 (1976)
6. Prof tt v. Florida 428 U.S. 242 (191'6)
1*. Coker v. Georgia 433 U.S. 584 (1977)
8. Locl<ett v. Ohio 438 U.S. 586 (1978)
9. Beg v. Alabama 447 U.S. 625 (1980)

10. Estelle v. Smith 451 1].5. -I5 -I (1981};
68 L. Bd. 2d 359 tl98l)

11. Eddings v. Oklahoma 455 U.S. 104
L

12. Hoooer v. Evans 72 L. Ed. 2d 361
1 J

13. California v. Ramos 51 USLW 5220;
459 U.S.13Ul 1983

14. Barclay v. Florida 463 U.S. 939 (1983)
15. Barefoot v. Estelle 51 USLW 5189;

4 .S.88 1 83
16. Pullev v. Harris 104 S. Ct. Sil; 79 L.

d. 2d 29 1984
11. Strickland v. Washington -155 U.S.;

bO L. Ed. 674 1 4)

~

18. Soaztano v. Florida, No. 83-5596

19. Arizona v. Rumsev 81 L. Ed. 164
1984)

20. Wainwriht v. Witt 83 L. Ed. 841
1985)

21. Witherspoon v. Illinois 391 U.S. 510
1968

22. Mcclesltv v. Item 753 F. 2d 877

23. U.S. v. Matthews 16 MJ. 354 (CMA
1983)

24. Peoole v. Len-suel Smith 53 il Y 2d 41;
479 N YS 2d TUG; 468 N.B. 2d 879

25. Commonwealth v. Colon-cruz393
Mass. 150 (1984); 470 N.E. 2d 116

This bulletin was Written by
Lawrence A. Greenfeid and David
G. Homers, BJS sutistieims. and
was edited by Joseph Bessette,
deputy director for data analysis,
assisted by Marianne W. Zivitz.
Marilyn Marbroolt, publications
unit chief, administered produc-
tion of the bulletin, assisted by
Millie Baldea, Betty Sherman, and
Joyce Stanford. Data were tabu-
rated by Arlene Rasmussen. and
other staff of the U.S. Bureau of
the Census.

August 1985, NCJ-98399

Methodological note

The statistics reported in this
bulletin may differ from data collected
by other organizations for any of the
following reasons: (1) Inmates are not
added to the National Prisoner Statis-
tics death-row counts at the time the
court hands down the sentence, but
rather when they are admitted to a
State or Federal correctional facility.
(2) Inmates sentenced to death under
statutory provisions later found uncon-
stitutional are removed from the death-
row count on the date of the relevant
court finding rather than on the date
the finding is applied to the individual
case. Thus, persons who are technically
still under a sentence of death but who
re no longer at risk are not counted.
(3) HPS death-row counts are always
for the last day of the calendar year
and thus will differ from counts for
more recent periods.

8
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Appendix
Race and capital punishment

Race of offender. One of the key
issues involved in the contemporary
debate on capital punishment is
whether the death penalty is applied in
* "li' that unfairly discriminates
Uiainst blacks and other minorities.
Several members of the Supreme Court
!11ll0l'il)' in Furmen v. Georgia
specifically cited this issue in
overturnirig the death penalty in 197 2.

There is no dispute that the proper
tion of blacks under sentence of death
in the United States (42% at yearend
1984) is much higher than the proper
tion of blacks in the general population
(1296). This difference alone, however,
does not Prove discrimination against
blacks, just as the fact that males
constitute 9996 of those under sentence
of death does not, in itself, demon
strate discrimination against males.
Much more relevant is how the popula
tion of those under sentence of death
COmPares with those who actually com-
mit capital offenses.

Each State with a capital punish
men! statute specifies which particular
kinds of homicide merit the possible
imposition of the death penalty, for
example, multiple murders, murders of
a Police officer or prison guard, or
murders in the commission of another
felony (table 1). "Capital" homicides
constitute only a fraction of all
homicides. There are, however, no
national data on the racial composition
of those arrested for capital murder.
Nonetheless, the FBI does report infer
marion on the race of those arrested
for murder and nonnegligent man
slaughter in the annual Uniform Crime
Reports. The FBI data can be usedto
compare the racial distribution of those
arrested for murder and nonneg-ligent
manslaughter with those admitted to
prison for murder, those admitted under
a sentence of death. and those executed
(cable A-l).

For each of the years 1980 through
1984, blacks constituted a somewhat
higherbroportion of those arrested for
murder and nonnegligent manslaughter
then of those admitted to Prison under
a sentence of death. For the 5 Years
together, blacks were 48.5% of adults
arrested for murder and nonnegligent
manslaughter and 40.996 of those ad-
mitted to prison under a sentence of
death. Whites, on the other hand, were
50,296 of those arrested and 57.996 of
those entering prison with a death
sentence.

Put somewhat differently, for every

l

Table A-!. Comparison of racial distribution of homicide amciee,
prison drhsicns for homicide, admissions itdes sentence of deem-
nd executions, tilll -04

Percent of total
White Bbcs Number

lil?
Homicide arrests of adults 50.2% 48.3% l,llz
Prison admissions for homicide
Admissions wider sentence of death 52.0 31.5 280
Executions 0 0 0

till
Homicide arrests of adults 49.8% 48.9% mm
Prison admissions for homicide
Admissions under sentence of death 5:.1 -lE.0 253
Executions 100.0 0 1

Isa! !
Homicide arrests of adults 48.996 49.696 20.043
Prison admissions for homicide 51.5 45.3 LOEB
Admissions under sentence of death 57.7 40.8 254
Bxeeutions 50.0 $0.0 2

1933
Homicide arrests of adults 49.0% 49.6% 1i,? -ig
Prison admissions for homicide 54.9 44.4 8.213
Admissions under sentence of death 59.5 39.3 251
Executions 80.0 20.D 5

lite
Homicide arrests of adults 53.796 44.9% 16.438
Prison admissions tor homicide
Admissions under sentence of death 58.6 -tU.0 286
Executions 61.9 38.1 21

'l'o!-Li. 1980-84
Homicide errests of adults 50.296 48.4% 93.035
Prison admissions Ior homicide 0982-83) 53.2 45.3 tun
Admissions under sentence of death $1'.9 40.9 1,21'3
Executions 65.5 3%.5 29

Note= Homicide is defined as murder and Corrections Reportini PrOB'rarn on prison
nonnegligent manslaughter. admissions for 1982-83; endbiational Prisoner- Data not avilable. Statistics series on prisoners under sentence of
Sources= Crime in the United States, 1980-84, death, Had-84.
Federal Bureau o investigation; . ational

Table A-2. Prisoners under sentence of death per 1,000 - an-eta for homicide
sid per 1,000 prison inmates, by race, 1980-84

Prisoners admitted under sentence of Prisoners under sentence of
death per 1.000 arrests for homicide death pg I.DOB prison inmates'[eur White Black Total white BLack Total

1180 13.6 0.5 11.0 2.7 1.9 2.3
1931 I3A 12.0 12.8 2.9
1932

2.2
16.1

2.5
11.7 14.2

1983
1.1

16.1'
2.5 2.1

11.1 13.8 3.4 2.7
1984 18.5

3.0
15.2 11.0

Total IS.! 11.6 13.7 2.1' 2.3 z~
Data not available 1980-84, Federal Bureau of Investigation; and

Sources= Crime in the United States, National Prisonersstatistics, 1980-84.

1,000 adult whites arrested for murder
and nonnezliEent manslaughter for the
5 RIPS, 1980-84, there were 15.8
admissions to prison under a sentence
of death; for every 1,000 blacks
arrested, there were 11.6 admissions
under a sentence of death (tlble A-2).

Finally, for each of the years with
€ON'1PIete data (1980-83), a higher pro-
Portion of white prison inmates were
under a sentence of death than black
Pl'iS0n inmates. For the 4 years overall,
9-9 Whites were under a sentence of
death for every 1,000 whites in prison,
compared to 2.1 blacks under sentence
of death for every 1,D00 blacks in
prison.

9

Race of victim. Another issue that has
been raised in recent years regarding
racial patterns in capital punishment
sentencing is whether the race of the
victim, rather than the race of the
offender, influences who is sentenced
to death. Some have maintained that
an offender who murders a white is
more likely to be sentenced to death
than one who murders a black. (See,
for example, the discussion of
Mccle~1 v. Kemp above.)

Each year in its Uniform Crime
lieoru (published under the title,

rlme in the United States) the FBI~ws the racial distribution of the
victims of murder and nonneglig-ent
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manslaughter as reported by local
POLice agencies. For the years 1980 to
1984. the distribution is as follows:

1990
1981
1982
1983
1984

Total

White
victims

53.3%
54.0
55.4
54.9
56.2

54.1

Black
victims

42.496
43.8
42.3
42.5
41.1

42.4

While whites constitute about 5596
of murder and nonnegligent manslaugh-
ter victims, it is not clear that a
similar percentage of white victims
should be expected for offenders sen-
tenced to death for murder.

Among the 37 States with capital
punishment statutes, felony murders (or
murders during the commission of
another felony such as robbery or rape)
are quite often distinguished as it
specific type of homicide for which the
death penalty may be imposed. The
Uniform Crime Reports for 1980 to
1984 indicate that approximately 1 in 5

murders can be identified as a felony
murder and two-thirds of these involved
robbery or a sex offense. (By contrast,
about hal! of homicides for which the
motive wes known resulted from an
argument.) National Crime Survey data
for 1982 reveal that an estimated 77%
of rape and robbery victims were white
and 8996 of persons injured during a
robbery were white (table A-3}.'

While these data suglest that whites
may constitute a greater proportion of
felony murder victims than of ali homi-
cide victims; further research is needed
to establish the degree to which such

differences affect capital sentences.

'Tr-€ imam: cam. survey mum.; emma
information on criminal victirnizations in the United
States through interviews with e natiomvide
representative sample of approximately t25,lloil
Americans twice each year. 'Fhe most recent
published date ore for 1982.

"

Table it-3. Distribution of rape nd robbery, nd alibi; ith injury
vlctilnintions, by race OI' victim nd offender, 1982

White Black
efiehdeu offenders Total

Rei! and robbefi' victimisatlol-is.
White victims 40% 31% 11*;
Black victims 3 21 23

Tout 42 58 mo"
Robbery With injury victimiztions'

White victims 50% 39% an
Black victims al 12 12

Total 50 51 lan'

Note= Percents may not edd to 100% due to Includes single or multiple offenders.
rounding. - Tab-le excludes offenders of other Rene -lent.= 1,258,106 victjmiaetions
races (less than 5% of ali vietimizetions) and : reported by white and black victims.
aeldes mixed races in cases involvifli * Include! single offenders only.
multiple offenders. Represents lTIJIS victirniaations reported
Silla: Criminalvlctimization in the United by White and black victims.
States 1982 tables 44 and 49, pp. 45 and 51. ' Estimate based on tu or ferrer cues.

Id
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U.S. Department of Justice

Office of Legal Counsel

Office of the Washington. D.C. 20.5307
Assistant Atlomey General

DEC Is I988

William W. Wilkins, Jr;
Chairman
The United States Sentencing Commission
1331 Pennsylvania Avenue,N.W., Suite1400
Washington, D.C. 20004

Dear Chairman Wilkins:
In accordance with your request of December 1, 1986, thisOffice is preparing a formal opinion on the important anddiffi -cult question whether the Unitedstates Sentencing Commission isauthorized to promulgate sentencing guidelines covering capital.punishment. We understandethat the Commission plans to discussthis issue at its meeting this week, - andrthat some guidance fromthis Office, even if necessarilypreliminary and conclusoryin

nature, would assist the Commissionin its deliberations. Inlight of these circumstances, weare willing to provide thefollowing brief outline of ourconclusions}

The}sentencing Reform Act of 1984 createsa comprehensive
scheme;for sentencing defendants foundguilty of an offense
described in any federal statute. 18 U.S.C.*3551(a). The Actcreates the United States Sentencing Commission to implement this
scheme.by promulgating "guidelines for use of a sentencing courtin determining a sentence to be imposed in a criminal case." 28
U.S.C. 994(a).

*The initial question that must be addressed is whether the
death penalty is currently"available as asanction that may be
imposed by federal courtsas punishment for certain crimes. Thisquestionis raised by 18 U.S.C. 3551, subsection (b) which
states:

An individual found guilty ofan offense
shall be sentenced, in accordance with the
provisions of section 3553, to
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(1) a term of probation as authorized by
subchapter B;

(2) a fine as authorized bysubchapter
C; or

(3)a term of imprisonment as authorized
*by subchapter D.

A sentence to pay a fine may be imposed in
addition to any other sentence. A sanction
authorized by section 3554 [forfeiture] , 3555
[notice to victims] , or 3556 [restitution]
may be imposed in addition to the sentence
required by this subsection.

The most"natural reading of this provision, in accordance with
the maxim of statutory construction exgressio unius est exclusio
alterius, is that the list of "authorized sanctions" in section

3551(b) is exclusive all forms of punishment not listed in the
section apparently cannot be imposed.

Numerous provisions of the United States Code, however,
authorize the imposition of.capital punishment (see, e. - .,18
U.S.C. 32, 33, 34, 351, 794, 844(f), 1111, 1716, 1751, 1992,
2113,2381) or authorize or require disqualification from holding
federal office (see, e.g., 18 U.S.C. 201 - 204, 2381, 2383, 2385).
Reading section 3551(b) as an exclusive list of authorized
sentences may operate implicitly to repeal the additional
sanctions of capitalpunishment and disqualification from office.
"The cardinal rule is that repeals by implication are not
favored." Posadas v. National City Bank,296 U.S. 497, 503
(1936). Thus, if the Sentencing Reform Act can be read
consistently with the statutes authorizing these sanctions, such
a construction must be adopted. See Morton v. Mancari, 417 U.S.
535, 550 - 51 (1974).

Section 3551(a) bears directly on thisquestion. That
section states:

Except as otherwise specifically provided, a
defendant Who has been found guilty of an
offense described in any federal
statute shall be sentenced in
accordance with the provisions of this [Act]

"The key language, " [elxcept as otherwise specifically provided" -

is illuminated by the statutory evolution of the Sentencing
Reform Act. It appears from the legislative history of the Act
that the intended meaning of the exception is that defendants
must be sentenced in accordance with the Act's provisions unless
another statute specifically provides that, notwithstandingthe
provisions of the Act, an alternative set of sentencing

2
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provisions applies. The Sentencing Reform Act is a direct
descendant of S. 1437 the Criminal Code Reform Act of 1978
a comprehensive revision and recodificationof title 18, of
which thepredecessor to the Sentencing Reform Act was but a
small part. Had S. 1437 been enacted, all death penalty

provisions, save one, and all disqualification from office
provisions, would have been expresslyrepealed. The soledeath
penalty provision (dealing with aircraft hijacking) that would
have survived passage of S. 1437 specifically provided that the
bill's sentencing provisions, which were virtually identical to
the Sentencing Reform Act, would not apply. Since S. 1437
revised and reexamined every provision of title 18, and included
exhaustive conforming amendments to all other titles of the
United States Code, it is not tenable to suggest that the excep-
tion was meant to refer to prior inconsistent enactments which
were not amended to include specific exemption from the new
sentencing provisions. Rather, in our view, the exception is
limited to contemporaneously or subsequently enacted provisions
specifically referencingythe relevant provisions of the Sentenc-
ing Reform Act,such as the lone death penalty provision'retained
under S. 1437.

Becausethe Sentencing Reform Act was previously apart of a
comprehensive statute that expressly repealed death penalty and
disqualification from office provisions, it is not reasonable to
conclude that, despitethe fact that the express repealers were
not enacted, an implicit repealer of those provisions was
effected byenactment of the Sentencing ReformAct.
Additionally, given the meaning, as discussedabove, of the
phrase " [ e ]xcept as otherwise specifically provided," and the
fact that existing death penalty and disqualification from office
provisions do not contain the requisite specificity, a defendant
convicted of anoffense carrying such penalties must be sentenced
"in accordance with the provisions of [The Sentencing Reform
Act ] ." Thus, to avoid the implied repeal of the death penalty
and disqualification from office provisions, section 3551(b)
must be interpreted to permit the imposition of capital punish -
ment or disqualification from office as additional sanctions
beyond those enumerated.

The Sentencing Reform Act refers to the Commission's
authority to promulgate "guidelines governing the imposi -
tion of*sentences of probation, a fine,.imprisonment, [and]
governing the imposition of otherauthorized sanctions." 28
U.S.C. 994(c). Because thedistrict courts are authorized under
the Sentencing Reform Act to impose the death penalty, the
Sentencing Commission properly may issue capital sentencing
guidelines.

3
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Our formal opinion on this issue is nearing completion, andwehope to forward it to you within the next few days. In themeantime, I hope this outlineof our conclusions proves helpful.

Sincerely,

/ LN
Charles J. oope

Assistant Attorney General
Office of Legal Counsel

4
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0/jice oi the Ai-sixmnz Arromey Geruernl Washington, D.C. 20530

December 15, 1986

The Honorable William W. Wilkins,Jr.
Chairman
United States Sentencing Commission
1331 Pennsylvania Avenue,N.W.
Suite 1400
Washington, D.C. 20004

Dear Judge Wilkins =

As you know, federal statutes currently provide the death
penalty for espionage, treason, murder, and certain otherfelo -
nies such as air piracy and the destruction of aircraft or other
common carriers when death results. Except in the case of the
air piracy statute, enacted in 1973, these death penalty provi -
sions are not accompanied by procedures designed to control the
exercise of the factfinder's discretion in determining whether
the death penalty should be imposed. As such, most or all of the
death penalty provisions are apparently unenforceable in light of
a series of Supreme Court decisions, beginning in 1972 with
Furman v. Georgia, 408 U.S. 238, holding such*procedures to be
constitutionally required. 1/

Inmy judgment, restoration of enforceable deathpenalty
provisions for thoseoffenses that now include a capital punish -

ment sanction is both necessary and appropriate in the federal
criminal justice system. The death penalty is necessary to
protect society from heinous crimes and to exact just punishment
andretribution for such offenses.

With respect to the deterrent effect of a death penalty, as
the Supreme Court has observed, "There are carefully contemplated

li .In Jurek v. Texas, 428 ULS. 262 (1976), the Court in effect
held that a statute defining an offense could be so specific that
it served the same purpose as ifit contained a separate
identification of relevant aggravating factors to guide the
factfinder's discretion. Some existing federal*death penalty
offenses, such as that proscribing the killing of the President
or other enumerated government officials, would likely be deemed
valid under this rationale, provided the court permitted
mitigating factors to be'considered.
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murders, such.as murder for hire, where the possible penalty of
death may well enter into the cold calculus that precedes the
decision to act." Gregg v.Geor - ia, 428 U.S. 153, 186 (1976).
Another such example is espionage, where.this nation has recently
witnessed several instances of clearly calculated reprehensible
conduct that might well have been deterredby the known existence
*of aviable death penalty sanction.

In terms of another important purpose of sentencing,
retribution or just punishment, the death penalty serves a vital
function. As this Department's representatives and others have
repeatedly testified before Congress, and as the Supreme Court
has often recognized, there are some crimes which are so harmful
that no other penalty, not even life imprisonment without the
possibility of parole, would be an adequate response tc the
defendant's conduct. Political assassination, mass or multiple
murders, and some cases of espionage and treason come to mind as
examples of such crimes.

The death penalty also can serve the legitimate sentencing

purpose of incapacitation. Statistics indicate that prisoners
serving life sentences are responsible for numerous killings in
prison of guards or other inmates. At least five federal prison
officers have been killed since December 1982, and the inmates
charged in at least three of the incidents were already serving
life sentences for murder. In the most secure cell block of
America's highest security prison the Control Unit of the
Marion, Illinois, penetentiary there were, in March 1984, 19
prisoners who had murdered prison officials or other inmates
while in prison. It is not a just result that no additional
punishment be imposed for such crimes, leaving these inmates
seemingly free to murder with impunity.

The death penalty also serves to incapacitate offenders who
might later commit crimes after release (or escape) from prison.
For example,*oneEddie Wein was sentenced to death in Los Angeles

Superior Court in 1957. Instead of being executed, he was
released from prison in 1975 to live in West Los Angeles, without
warning to his neighbors. Within months, he began to attack and
kill women in the area. He was convicted in 1976 of first degree
murder of one woman, attempted murder of another, and numerous
sexual offenses. Here the death penaltywould have spared an
innocent life.

Those like myself who favor the death penalty doso in full
awareness of the risk of error. Such risk is the - principal
*argument advanced by opponents of punishment. While the
possibility of a mistaken execution must be acknowledged, I would
respectfully submit that the recent.decisions of the Supreme
Court with respect to the rightsof defendants in capital cases
have reduced the danger of error to an irreducible minimum. In
these circumstances, it is not brutal or unfeeling to conclude
that the remote chance of error inherentin any punishment scheme
must be weighed against the substantial benefits in terms of
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protection of innocent lives from future harms that reinstitution
of the death penalty would bring about.

In the"fifteen years since the Furman decision, over forty
ofthis country's fifty States have acted to restore the death
penalty. Such action reflectsa popular consensus in favor of
capital punishment. The Federal Government has lagged behind.
It is possible that had the death penalty been clearly in force
for espionage and Presidential assassination, certain incidents
of the past few years might have been avoided.

It.is my recommendation that the United States Sentencing
Commission promulgate guidelines designed to permit the implemen -
tation of the death penaltiesincluded in present federal
statutes. Ihavereviewed, and haveattached hereto, legal
memoranda prepared in the Department of Justice on the question
of the validity of such guidelines. I concur with the
conclusions reached:therein that such action by the Commission is
lawful both from the standpoint of its statutory authority and
theconstitutional effect of such guidelines. Action by the
Sentencing Commission to establish death penaltyguidelines would
fulfill the mandate of the Commission 2/ and representsthe most
expeditiousway to implement these Congressionally authorized
capital punishmentprovisions. 3/

Very truly yours,

M/,"DL. -a.....)F

'William F. Weld
Assistant Attorney General
Criminal Division

2/ The plain language of the Sentencing Reform Act of 1984 under
which the Commission was created and operates contains clear
authority for the Commission to develop death penalty guidelines.
It is not necessary even to look to the legislative history on
this matter. See Caminetti v. United States; 242 U.S. 470, 485
(1917). If the statute is plain, the legislative history would
not diminish the Commission's power and possibly its duty
to act in this area.

3/ We believe also that certain new statutorydeath penalty
provisions arerequired, e.g., for murder in the course of the
taking of American hostages by terrorists abroad (18 U.S.C.
1203). In addition, a new offense, with a death penalty, should
be created to deal with prison murders by inmates servinga life
sentence. I expect the*Department of Justice will continue to
pursue legislation in Congress to provide the death penalty, -as
it has done sincethe inceptionof this Administration.
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December 15, 1986

MEMORANDUM

TO: William F. Weld
Assistant Attorney General
Criminal Division

FROM = Cr) Paul G. Cassell
Associate Deputy Attorney General

RE: Authority of the Sentencing Commission
Over Capital Sentencing Issues

Attached are the final versions ofmemoranda relating to the
authority of the Sentencing Commission over capital sentencing
issues, drafts of which I have previously shown you. Attachment
1 discusses the legal authority of the Commission to*promulgate
guidelines providing for capital sentences in circumstances where
Congress has authorized sucha penalty. Attachment 2 reviews the
issue of whether Commission- promulgated death penalty guidelines
would survive constitutional muster. Attachment 3 considers the
status of the death penalty provisions currently contained in
Title 18 of the United States Code. Attachment - 4 contains the
text of the current federal death penalty provisions.

I hope you have found these materials useful in formulating
your views on these important subjects.
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Attachment 3
Effect of the Supreme Court's Decisions

on Federal Death Penalty Statutes

Beginning in 1972, the Supreme Court has rendered a number
of important decisions dealing with thecircumstances under which
a deathfpenalty may properly be imposed. These decisions have
important ramifications for operation of the federal death
penalty statutes - Indeed, the decisions may have left'many
federal death penalty statutes effectiyely unenforceable without
the adoptionof additional safeguards.

This memorandum, however, addressed a much narrower
question: Do the federal death penalty statutes remain a part of
substantive criminal law so that additional safeguards may be
attached to them? Thisquestion must be answered in the
affirmative.

The federal death penalty provisions remain a part of the
U.S. Code. They are merely portions of larger criminal statutes
thatthe Justice Department routinely enforces. A full list of
these statutes iscontained in Attachment 4 Federal Statutes
Providing for the Death Penalty.

The death penalty provisions have not been severed as the
result*of Supreme Court decisions. In Furman v. *Geor ia, 408
U. S . 238
penalty

(1972), the Court ruled only that the*imposition of the
in the three statecases before it was unconstitutional.

The entire per curiam opinion of the Court in Furman v. Georgia
reads:

"PER CURIAM.
Petitionerin No. 69 - 5003 was convicted of

murder in Georgia and was sentenced to death
pursuantto Ga. Code Ann. Sec. 26 - 1005 (Supp.
1971) (effective prior to July 1, 1969). 225
Ga. 253, 167 S.E.Zd 5628 (1969). Petitioner
in No. 69 - 5030 was convicted of rape in
Georgia and was sentenced todeath pursuant
to Ga. Code Ann. Sec. 26 - 1302 (Supp. 1971)
(effective prior to July 1, 19769) 225 Ga.

1

1 The Department hasexpressedits view that 18 U.S.C.
55115(a),351(a), and 1751(a) (the three statutes covering murder
of specified federal officials or their families) are
sufficiently narrow in scope so,as to permit the imposition of
the death sentence consistent with constitutional requirements
without further legislative action. See Department of Justice
Comment Regarding Chapter Two of the Sentencing Commission's
Draft Guidelines, p. 8 (Dec. 12, 1986).
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790, 171 S.E. 2d 501 (1969). Petitioner in
No. 69 - 5031 was convicted of rapein Texas
and was = sentenced to death pursuant to Tex.
Penal Code, Art. 1189 (1961). 447 S.W. 2d
932 (Ct. Crim. App. 1969). Certiorari was
granted limited to the following question:
"Does the imposition and carrying out of the
death penalty in [these cases ] constitute
cruel and unusual punishment in violation of
the Eighth and Fourteenth Amendments?" 403
U.S. 952 (19710). The Court holds that the
imposition and carrying out of the death
penalty in these cases constitute cruel and
unusual punishment in violation of the Eighth
and Fourteenth Amendments. The judgementin
each case is therefore reversed insofar as it
leave undisturbed the death sentenced
imposed, and the cases are remanded for
further proceedings.

So ordered."

408 U.S., at 239 - 40 (emphasis added). It is clear that this
limited holding does not, by itself, removethe federal death
penaltystatutes from Title 18, even though its effect may have
been to render federal death penalty statutes inoperative in many
circumstances.

Indeed, the precise parameters of that decision are unclear.
As a House Committee has observed:

"On:June 29, 1972, the United States
Supreme Court rendered a decision in the case
of Furman V. Geor la
petitioners sentenced to death under
provisions of State law. Broadly stated, the
Courtheld that the imposition of the death
penalty in the cases before it [ emphasis in
original] constituted cruel and unusual
punishment in violation of the Eighth and
Fourteenth Amendments. The exact scope of
the decision is,however, unclear because it
was decided by a 5 to 4 vote and handed down
in the formof a per curiam opinion .

accompanied by nine separate written opinion
in which each Justice - discussed his views of
capital punishment. No Justice in the
majority concurred in the opinionof any
other Justicein the majority. Only two
Justices in the majority (Justices Brennan
and Marshall) arguedthat the Constitution

involving three
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required an"absolute prohibition of the death
penalty. The other three Justices in the
majority (Justices Stewart, White, and
Douglas) concurred in the reversals of the
death sentences before the court on the
ground that the State laws involved left the
imposition of the death penalty to the
complete discretion of the judge or jury,
thus permitting the imposition of the death
penalty in a discriminatory manner.

"In the opinion of the committee the
decision of thesupreme Courtin the Furman
case did not [emphasis in original] hold that
the death penalty per se is unconstitutional.
The committee does agree with the proposition
that the Furman case holds unconstitutional
the imposition of the death penalty when it
is available as a nonmandatory penalty which
may be imposed at the complete -discretion of
the judge or jury." *H. Rep. 93 - 885, 93rd
Cong., 2d Sess. (1974), reprinted in 1974
U.S. Code Cong. & Admin. News 3980 - 81.

The observations of the dissenters in Furman can not be
taken as removing the federal death penalty provisions from Title
18. Justice Blackmun's "somewhat personal comments," 408 U.S.,at 405 (Blackmun, J., dissenting),concluded that the Court's
decision "apparently" voided federal death penalty statutes, id.,at 411. Justice Powell similarly asserted that the Court had
"overturn [ ed] the legislative judgments of 40 state legislatures
as well as those of Congress." Id., at 433 (Powell, J.,dissenting). Finally, Justice Rehnquist's dissent, joined by
Chief Justice Burger, Justice Blackmun, and Justice Powell,
observed that only three justices Douglas, Brennan, and
Marshall would "consign to the limboofunconstitutionality"
certain "laws enacted by Congress." Id., at 465 (Rehnquist, J.,dissenting).

These statements can not be read as striking the federal
death penalty statutes from the Code. First, they are obviouslyexpressions in dissenting opinions. As such, they "have nolegal
effect [and] are in no way binding on any court." Bronson v.Board of Education of Cincinnati, 510 F.SUPP 1251, 1265 (S.D.
Ohio 1980). One should be particularly wary of determining thebreadth of a court opinion from - the dissents because of the"tendency tocry wolf in judicial dissents and to utter prophe -
cies of doom that become self - fulfilling by drawing attention toand then exaggerating the scope of the majority*opinion." sui v.Glidden - Durkee, 681 F.Zd 490, 501 (Tth Cir. 1982) (Posner, J.,dissenting). Second, the dissenters were expressing their view
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as to the ultimate implications of the Court'sholding, not the
actual status of the federal death penalty statutes.

The Supreme Court's decisions since Furman do not remove the
federal death penalty provisions from the U.S. Code. Since
Furman, the Court has held that certain state death penalty
schemes survived or failed constitutional muster, e.g., Woodson
ve North Carolina, 428 U.S . 280 (1976) , Gre V. Geor ia, 428
U.S. 153 (1976), Jurek v. Texas, 428 U.S. 262 (1976), Proffitt v.
Florida, 428 U.S. 242 (1976), or that particular death sentences
rendered under state schemes were or were not in compliance with
constitutional requirements, e.g., Lockettv. Ohio, 438*U.S. 86
(1978), Godfre v. Geor ia, 446 U.S. 420, 428 (1980), Barclay v.
Florida, 463 U.S. 939 (1983). Obviously, none of these decisions
removed the federal death penalty.provisions from the U.S. Code.

,Various decisions by federal lower courts have not stricken
the federal death penalty provisions. Several federal district
courts and courts of appeal have held or opinedthat a capital
sentence could not be maintained under 18 U.S.C. 51111, see,
e;g., United states v. Kaiser, 545 F.Zd 467 15th cit. 1977),
United States v. Dufur, 648 F.Zd 515 (gth Cir. 1980), cert.
denied, 450 U.S. 925 (1981), and under 18 U.S.C. 5794, see, e.g.,
Unitedstates V. Harper, 729 F.Zd 1216 (gth Cir. 1984),
States v. Helmich, 521F.SUPP. 1246 (M.D. Fia. 1981).

United
But these

decision did not, and obviously could not, pronounce on the issue
of whether additional safeguards could be added to the existing
death penalty statutes so as to render them clearly
constitutional.

Since Furman, Congress has not treated the death penalty
provisions in Title 18 as dead letters. .Congress has not
repealed these death penalty provisions and indeed since Furman
has reenacted two statutes that provide for the death penalty
through cross - reference tothe penalty provisions of 18 U -S.C.
51111. See Pub. L. 97 - 285, 96 Stat. 1219 (Oct. 6, 1982)
(reenactment of 18 U.S.C. 55 351, 1751). At the same time, when
Congress believes that the Supreme Court has invalidated a death
penalty provision, it has repealed that penalty. For instance,
the death penalty contained in the former federal rape statute
was clearly unconstitutional in light of the Supreme Court's
decision in Coker.v. Georgia, 433 U.S. 584 (1977). Congress has
amended that statute by removing the death penalty. See S. 1236,
Criminal Law and Procedure Technical Amendments Act of 1986, p.
21 (specifying maximum sentenceof life for crime of "aggravated
sexual abuse", the replacement for rape in the new statutory
scheme).
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In short, the federal death penalty statutes of Title 18
remain a part of the U.S. Code. Withappropriate constitutional
procedures, there is no doubt that death penalty sentences
obtained under them would be sustained in the courts.

2 Again, the extremely limited nature of thisconclusion
must be underscored. We have not reached any conclusion in this
memorandum about the current constitutional status of the federal
death penalty provisions, which may well lack certain procedural
requirements outlined by the Supreme Court in Gregg v..Georgia
and other cases. Instead, we have expressed our view only on the
status of the statutes inconjunction with additional
constitutional safeguards specified by the Sentencing Commissionor some other legally empowered authority.
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INTRODUCTION

Importantfederal statutes embody legislative judgments that
capital punishment is an appropriate sentence for particularly
heinous crimes, such as assassination of the President,
espionage, or murder. These statutes are currently inoperative
only because they may not contain constitutionally adequate
procedures for weighing aggravating and mitigating circumstances
in individuals cases, as required by the Supreme Court's in
Furman v. Geor ia, 408 U.S. 238 (1972) and*subsequent decisions. -

Last month the Department of Justice reported its
conclusion, based on.a comprehensive examination"of the
Sentencing Reform Act of 1984 and relevant legislative history,
that the Sentencing Commission's jurisdiction includes the
promulgation of guidelines that will permit the constitutional
imposition of capital sentences under these statutes. Memorandum
for Judge William W. Wilkins, Jr., Chairman, United States
Sentencing Commission, Officeof Legal Counsel, Jan.8, 1987.
The purpose of this report is to examine the separate questions
of whether the Commission ought to promulgate such guidelines
and, ifso, what aggravating and mitigating factors should be
included.

Part I considers the purposes of federal criminal sanctions.
By statute, 28 U.S.C. 5991(b), the Commission is charged with
assuring that federal sentences achieve three goals: just
punishment, deterrence,and protection of the public from further
crimes by offenders. As Congress recognized in adopting capital
punishment statutes, for egregious federal crimesonly a capital
sentence will achieve these purposes.

Federal capital statutes cover the most serious crimes
imaginable. They include assassination of the President, an act
which strikes at the heart of the nation's political system, as
well as treason and espionage, offenses that can threaten the
safety and security of literally millions of persons. In
aggravated circumstances, only a death sentence could possibly
constitutejust punishment for such crimes. This fact is
recognized by the overwhelming majority of Americans. The most
current national poll reveals that 85% of allAmericans favor the
death penalty for some crimes, while only 11% oppose it.

It is also clear that capital punishment has a deterrent
effect. We know this for three reasons. First, logic compels
the conclusion that the death penalty is themost effective
deterrent for some kinds of crimes those that require
deliberation and calculation, like the federal capital offenses

1 A fourth purpose rehabilitation is not an
appropriate consideration for serious offenders. See 28 U.S.C.
5 994 ( k) .
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of political assassination, espionage, train wrecking, and the
like. Second, specific examples demonstrate that the thought of
the death penalty has entered in the decision of some criminals
to commit (or refrain from committing) various crimes. Finally,,
sophisticated econometric studies provide considerable evidence
that capital punishment has a deterrent effect on homicide.
These studies are consistent with a growing body of statistical
literature that prove the deterrent effect of punishment
generally.

In some circumstances, a death penalty is the only effective
means of insuring that an offender will not commit other crimes.
As proven by depressing examples, all too often a prison sentence
in lieu of execution will mean the eventual release of a murderer
and the death of subsequent innocent victims. Even a "reallife"
sentence is no guarantee of safety since it leaves an offender in

*a position to threaten the lives of prison officials and other
prisoners.

Part II considers issues relating to the administration of
the,federal death penalty system. In particular, this part
rebuts the argument that merely because some criminals who
deserve a capital sentence escape it, other offenders should
elude just punishment as well. It also reviews issues relating
to allegations of racial discrimination in the death penalty and
to the possibility of an erroneous execution.

Part III observes that the Commission has a considerable
body of knowledge it can draw on in crafting specific capital
sentencing guidelines. In recent years, both Houses of Congress
in recent years passed bills listing the relevant aggravating and
mitigating factors, and the Commission could rely on these as a
model ratherthan "starting from scratch."

In passing capital punishment statutes, Congress recognized
that death penalties allow society to exact just punishment from
the most dangerous and vicious criminals and to avoid countless
crimes. In establishing the Sentencing Commission, Congress
created a vehicle for the constitutional and effective
implementation of these penalties. The Commission should
*effectuate the will of Congress and promptly begin drafting
capital sentencing guidelines. The protection of this nation's
citizens deserves nothing less.

Respectfully submitted,

(,1/rh.€;.FJ€.z,,€,
William F. Weld
Assistant Attorney General
Criminal Division

92./
Paul Cassell
Associate Deputy

Attorney General

11
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Attachment 4
Federal Statutes Providing forthe Death Penalty

10 U.S;C. €918 (murder while member of Armed Forces)

18 U.S.C. 5532, 33 and 34 (destruction of aircraft,
motor"vehicles, or related facilities resulting
in death)

18 U.S.C. 5115(b)(3) (Supp. III 1985) (retaliatory
murder of member of immediate family of law
enforcement officials) (by cross reference to
18 U.S.C. 51111)

18 U.S.C. 5351 (murder of member of Congress,
important executive official, or Supreme
Court justice) (by cross reference to
18 U.S.C. 51111)

18 U.S.C. 5794 (espionage)

18 U.S.C. 5844(f)(destruction of government
property resulting in death)

18 U.S.C. 51111 (first degree murder
within federal jurisdiction)

18 U.S.C. 51716 (mailing of injurious articles
withintent to kill resulting in death)

18 U.S.C. 51751 (assassination or kidnapping
resulting in death of President or Vice
President) (by cross reference to
18 U.S.C. 51111)

18 U.S.C.51992 (willful wrecking of train
resulting in death)

18 U.S.C. 52031 (rape)*

18 U.S.C. 52113 (bank robberyerelated murder
or kidnapping)

18 U.S;C. 52381 (treason)

49 U.S.C. €51472 & 1473 (death resulting from
aircraft hijacking)

*Repealed by 5.1236, Criminaillaw and Procedure Technical
Amendments Act of 1986.

Al

A2

A3

A4

AS

A6

A7

A8

A10

A12

A13

A14

A16

A18
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APPENDIX B

PROVISIONS AND AMENDMENTS TO THE SENTENCING REFORM ACT

The.sentencing Reform Act of 1984, 98 Stat; 1987 - 2040

The Sentencing Reform Amendments Act of 1985,
99 Stat. 1728

The Sentencing Guidelines Act of 1986, 100 Stat. 770

Pending Technicai,Amendments to the Sentencing
Reform Act of 1984, reprinted in Cong. Rec.
pp. H11295 - 11299 (daily ed. Oct. 17, 1986)
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Oct. 12 CONT. APPROP.- CRIME CONTROL ACT

CHAPTER II- SENTENCING REF ORM

 Sec. 211. This chapter may be cited as the "Sentencing Reform
Act of 1984"

SBc.'212. cal Title 18 of the United States Code is amended by-
(1) redesignating sections 3577, 3578. 3579. 3580. 3611. 3612.

3615, 3617, 3618, 3619, 3620. and 8556 as sections 3661. 3662.
3663, 3664, 3665, 3666, 3667, 3668, 3669, 3670, 3671, and 3672 of a
new chapter 232 of title 18 of the United States COde.

ref~fcr~izg~ng chapters 227, 229, and 281 and substitutih3 the
following new chapters:

"CHAPTER 227-SENTENCES

P.L. 98*473
Sec. 212

 Sentencing
Reform Act of
1954.
18 USC 3551
note.

Pos!. p. 2175.

Bepesls.
18 USC 3561 et
leq.. 3611 et seq.
3651 et seq.

"Subclupter
'A. Genenl

"D. Imprinonment...--.......

98 STAT. 1987

- BI -

3551
3561
3571
35lli

1
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P.L. 98-418 LAWS OF 98th CONG.- 2nd SESS. Oct; 12 Oct. 12 (
Sec. 212

"SURF-IAP'I'~ A-GENERAL PROVISIONS determining
i

I

"Soc. treated for
"3551. Authorlzd entao irnprisonmel
"8552. Pnantcnee rport for the offen
"8558. Impcition of  entence. s are pecil"855(. Order oferiminl furfeiture
"8555. Order of notice - to victims. of Prisons o
"3556. Order of rutitution. the factors s
*3551. Review of  entnce. in the discre
*3558. Implementation of  entenr:e. not more th
**3559. Sontencin clifictlon of offen.

i
Bt d b
thle {lnltl;zd)l

"SUBCHAPTER A- GENERAL PROVISIONS for final e
consultants

18 USC 3551. "5 3551. Authorized sentences pertinent rr
"(al IN Gsnmlu.- Except as otherwise s ifically provided, a recommends

defendant who has been found guilty of an umm described irfany helpful to a
Federal statute, other than an Act of Congress a plicable exclu- recommend=

sively in the District of Columbia or the Unifonn ~ode of Military idelines
Justice, shall be sentenced in accordance with the provisions of this mmlss1on
chapter so as to achieve the purposes set forth in subparagraphs (A) applicable tx

thro h (D) of section 3553(a)(2) to the extent that they are applica- recommends
bio irlf~ight of all the circumstances of the case. defendant ir

!

"(lb) INDIVIDUALS.- An individual found guilty of an offense shall dures availa
be sentenced, in accordance with the provisions of section 3553, to- "(c) Post

Poll. p 1992.

il
Poll, p. 1995

(1) a term of probation as authorized by subchapter B; PsYCuonoGu
(2) a fme as authorized by subchapter C; or of a report E

Poll. p. 1998. "(3) a term of imprisonment as authorized by subchapter D. than is oth
A sentence to pay a fme may be imposed in addition to an other mental cons

! In
sentence. A sanction authorized by section 3554, 3555, or 35~6 may undergo 1

be imposed in addition to the sentencerequired by this subsection. court be pit

[

"(c) OaGsmzlmons.- An organization found guilty of an offense nation Bum
shall be sentenced, in accordance with the provisions of section 3553, "(d)

i:' :
go- that rept

."(1).a term of probation as authorized by subchapter B; or defendant, t
!' £; "(2) a fine as authorised by subchapter C. Govemment
!

' ?! A sentence tn pay a fme may be imposed in addition to a sentence to unless this r
; €;!€3

robation. A sanction authorized by section 3554, 3555, or 3556 may "I 3553. Im;
£ is;;£

imposed in addition to the sentence required by this subsection. "(al Fllcr
i - 'E lb USC ass7. "E 3552. Presentence repons court shall i
Il ll

~

7.
2; i:,

.1
j "(a) Paasax-ra'Nc= INvrsnG/moN AND Rsroa'r av PaOBlmON Orn- ary, tn con

cu.- A United States robation officer shall make a presentence ubsection. '

invest' ation of a defendant that is required pursuant to the provi- imposed. sh;

I

his 18 USC pp sions ~ Rule 32(c) of the Federal Rules of Criminal Procedure, and "(1) 1.

shall, before the imposition of sentence, report the results of the hitory

i
- in '

ation to the court. "(2)t}
 STUDY AND Rsrolrr BY BUaUU or PrsoNs.-If
the court, before or after its receipt of a report specitied in subsec- re
lion ca) or (ci. desires more infonnation than is otherwise available offe

Er Will
to it s a basis for determining the sentence to be imposed on

:

ah?
defendant found guilty of misdemeanor or felony, it may order a
study of the defendant. The study shall be conducted in the "local def
community by qualified consultants unlesthe sentenc' ju e
Ends that there is a compelling reason for the study to bem~oned~y Voe

the Bureau of Prisons or there are no adequate professional re .FE;

sources available in the local community to perform the study. The J "(3)t3
period of the study shall take no more than sixty days. The order "(4) l
shall specify the additional information that the court needs before lished f

hu 98 STAT. 1988

silt

! i -

in-

'

3
[

!

I  l B2 - 8%



~ ~ E

.
E ~

l
Oct. 12

S }

provided, a
ribed in'any
cable exclu-
df Military

sions of this
rag=-aphs (A)
are applica-

>rrense shan
in 3

.b<3h£, ).
>0 any ....rer
>r 13556 may
s subsection.
-f an offense
section 3553,

iapter B; or

sentence tn
orl3556 may
; subsection.

BA-hON Om-

presentence
to the provi-
>cedure. and
Bsiilts of the

Pmsous.- if
ed in subsec4
iso; available
nposed on a
may order a
in' the local

ewing judgeJ be one by
fessional re
e study. The
s. The order
n ore

P.L. 98-473  .
Sec. 212

Expiration date

Pdf,} 2019.

18 USC 3553

.l
>

3
5

£

1

in

;s

Oct. 12 CONT. APPROP.- CRIME CONTROL ACT

determining the sentence to be imposed. Such an order shall be
ted { d 'nistrative purposes as a provisional sentence of

Plea " noreril gi the maximum term authorized by section 35810=)

fmp~iso file ommitted The study shall inquire into such mattersor e 0
ifszdcb the uri andany other matters that the Bureauas are spec 1

t
y fig;' llconsultiants believe are pertinent to

€1: Pf! ,sons get rbi-tlir~n se~iloll-i3553(a). The period of the stud! "MY£

'
e

nd?
Is

f the c uri be extended for an additional period ofIn the
lscrfitmn

9 t dao By theexpiration of the riod of thenot more C
al;

am y'
lid. f extension granted bi' the court.

slxudll gf:e~yslat~~~ii~~sliall ~ial~niietum the defendant to the courtt e m
te

' Th Bureau of Prisons or the professional
for

all.~ ifnhdllmgov-id~ the court with a written report of the
cons? " sits pf tn stud and make to the court whateverpertmenl res? eh l~ur uyor the consultants believe will be

lielol~llfdldatlfdls r rfasolutfdan of the case. The report shall include
e P u

di il
pe

f tn Bureau or the consultants concerning the
reqomlnen a ii)" ~ a~atements promulgated by the Sentencing
~ldellne? an po lcyt to 28 US'C 994(B) that they believe are

m!msslon pll-fillin?'" dani's case .After receivin the report and the
npphcablei-lsd

e ati'; curt shall proceed finally to sentence the
dzlfgrrii-lria~ lx in dggdi-dane: with the sentencing alternatives and proce-

dures available under this chapter.
"( ) Pnrssm'ENCE EXAMINATION AND BaPOn-r BY PsYc1-mTaic on

Ps
C

lou. Exlmn-inns.- if the court, before or after its receipt
YCHOWG

Ted 'n bsection ca) or 0>) desires more informationola rqportspeci-wise!
1

ailubl to it as a basis for determining the

thantdls cldli~ tion ofaflhe defzndant it may order that the defendantmen
unde o a PSYChiatric or ychological examination and that tb?PS

oourtr~e provided
wt

-

~b a writtt~r; sc~ogztti~ €1}~%

-esults of the exami-

nation ursuant to € PFW151
RE Ms .The court shall assure

tliald)l~isclD:tull'ilee*lFp~1£i~T:m tiasthizo section is disclosed to the

d f ~arli~pffhe cbunsdl for the defendant, and the attomey for the
Ge mm t t least ten days prior to the date set for sentencing,

uigldss d~ignmiliimum period is waived by the defendant.

"? 3553. Imposition of B sentence

"(al Pac-ross To BE CoNsmrmaD iN IMrosmo 4 SENTENCE. The

ll ' se tense sufficient but not greater than neces-

court sha
rrlnlpoe-rei~= tl-ile purposes set forth in paragraph (2) Of this

:ii~ctlifi. fbi com, in determining the 1>=1-Miller =€"*€"€€ " be

imposed shall consider-
"(l) the nature and circumstances of the offense and the

history and characteristics of the defendant-;

"(2) the need for the sentence imposed-
"(A) to reflect the seriousness of the offense, to promote

nspect for the law, and toprovide just punishment for the
offense -

"(B) to afford adequate deterrence to criminal conduct;

"(C) to protect the public from further crimes of the
defendant- and

"(D) to 'rovide the defendant with needed educational or
vocational) training. medical care. or other correctional
treatment in the most effective mannef;

"(3) the kinds of sentences available;
"(4) the kinds - of sentence and the sentencing range estab-

lished for the applicable category of offense Committed bY tl*

98 STAT. 1989
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licable ca
KFC et~ggry of defendant es set forth in the guidelines ant forfeit.
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is sentenced; ivo DB

"(5) any pertinent policv statement issued by the Sentencin "! 3555. drCommission ursuant to 28 USC. 99 -t(aX2) that is in effect cg
the date the ~efendant is sentenced; and "The con

"(6) the need tn avoid uni- armnted sentence dispariti found guilt
among defendants with similar records who have been fours deceptive {
guilty of similar conduct. imposed pu

"(b) Arruclmon or Gulnnzxls is Ixrosmo A Son-macs- The
nt give ru

court shall impose sentence of me kind and within the inn form s thl
referred to in ubsection ()(4) unl~ the cdurt Ends that n 3~~ notice ma3
vatmg or mitigating circumstance exists that was not d d~tel designated
taken into consideration by the Senten '

Co ' eq y te means.
ME the guidelines and that should gift inmlin slt~~lnloxer~ilffzri-afi such notice
from that described. 3553(a) to t

"(c) S1-lm -:Ml:N1- or RusoNs ron IMPOSING A SENTENCE.-The cost involvl
court, t the time of sentencing shall *

. ra.e in open court the reasons the offense
for its imposition of the particular sentence and if the tence- notice in ex

"(I) is of the kind, and within the rangedescribedsieril bsee-
tion (5)(4), the reason for impodng sentence at a pai-~ilculsr

"! 3555. Or-

POIHt within the ran e - or "The mu
"(2) is not of the lind. or is outside the ran e described in found guilt

subsection (BX4), the specific rsson for the ~ziposition of a section 902
sentence different from that dsc-ribed. U.S.C. 1472

!

If the sentence does not include an order of restitution the court pursuant tm

shall include in the statement the reason therefor. The clerk of the restitution
court shall 'd provisions
Ms to 1F;'.?EZ=$;: £~Z.*I'£?€'i"££'?l=i*:€:.?;',iZf£5.'3*.f.i";';'EZ£..".'?E

i i i

imlprisonment, to the Bureau of Prisou. "! 3557. Re
(d) Pssssm-aNc= Paocmuu: los As Onnmt or None= on Rasm- '"l'he rev

1'U110N. Prior to imposing an order of notice pursuant to section govemed bi

 HE
3555, or an order of restitution purs-car.: to section 3556 the court
shall giye notice to the defendant and the Govemment that it is "? 3558. tm
cons1denng imposing such an order. Upon motion of the defendant "The tm;

~
;

or the Govemment, or on its own motion. the court shall- 3551 is govc"(Il permit the defendant and the Government tn submit

fi
11;:1

flidav1ts and written memoranda addressing matters relevant "F 3559. Se!
to the imposition of such an order- "() Cuts"(2) ord counsel an op

 '

U 1111*

POHHRHF In open court to address by a letter £orally the appropriatenss of the imposition of such an order:nd
"(1) i

i i ;
'

"(3) include in its statem t f
dI

al -;
en o reasons pursuant to subsection de:

(=) p€€1f1€ reesons underlying in ae=Emm.tsm rqpmung am
nature of such an order.

Upon motion of the defendant or the Government, or on its own

gi
in

motion. the court ma in its discreet
Ch

On employ my mdmm.l
€2 1. !f procedures that it concludes will not nnduly complicate or prolong
if 1

-

£:1
the sentencing process. D f

ME
18 USC 355L 13554. order of criminal forfelture Cl=

:
. HI

Wi
"TM WHY!. in im ing sentence on  defendant who has bee A :foundguilty of an o~zsnse described in section 1962 of this title or iiititle or III of the Comprehensive Dr Ab

21USC ml. 951 Fbntrol Act of 1970 shall order. in dditi; ~ to iii slelitet~ntllixlii Tqd
CIt

"KIM pursuant to the provtions of sec:ion 3551, that tih~defgnds CI;

~ 98 STAT. 1990
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ant forfeit property to the United States in accordance with the
rovisions of section 1963 of this title or section 413 of the COUP'?'

~ensive Drug Abuse and Control Act of 1970.

*8 3555. Order of notice to victims
"The court, in imposing a sentence on a defendant who has been

found guilty of an offense involving fraud or other intentionally
deceptive practices may order, in addition to the sentence that is
imposed pursuant tb the provisions of section 3551, that the defend-

ant give reasonable notice and explanation of the conviction, in such
form as the court may approve, to the victims of the offel1-s€ - TM
notice may be ordered to be given "by mail, by advertising in

"designated areas or through designated media, or bg other appropri
-

ate means. In determining whether to require the efendant W BiVe
such notice the court shall consider the factors set forth in section
8553(a) to the extent that they are applicable and shall consider the

 cost involved in giving the notice as it relates to the loss caused bY
the offense, and shall not require the defendant to bear the costs of
notice in exces of $20.000 -

*5 3556. Order of restitution
"The court, in imposing a sentence on a defendant who has been

found guilty of an offense under this title, Or an offense under
section 902 (h) (i), (j), or (n) of the Federal Aviation Act of 19$8 (49
USC; 1472) may order, in addition to the sentence that is imp05ed
pursuant to.the provisions of section 3551, that the defendant make
restitution to any victim of the offense in accordance With the
provisions of sections 3663 and 3664.

"5355'I. Review of a sentence
"The review of a sentence imposed pursuant to section 8551 is

govemed by the provisions of section 3742.

"5 3558. Implementation of a sentence

"The implementation of a sentence imposed pursuant to section
3551 is govemed by the provisions of chapter 229.

*5 3559. Senlencingclassification of offenses
 "(al CuMxncA'rl0N.- An offense that is not specitically classified

by a letter grade in the section defining it. is classified-
"(I) if the maximum term of im risonment authorised is-

"(A) life imprisonment, or ii, the maximum pei18-lt)' ii
' death, as a Class A felony;

"(B) twenty years or more. as a Class B felony;"(C) less twenty years but ten or more years, 88 8
Clam C felon)'2

"(D) Las than ten years but Eve or more years;"  €1*9F
D felon ;

"(E) less than Eve years but more than om! RBI'. 85 8
Class E felony;

"(F) one year or less but more than six months, as 8 €183
A misdemeanor;

"(G) six months or less but more than thirty days. as B
Class B misdemeanor;

"(H) thirty days or less but more than five days, ,IIS B
Class C misdemeanor; or

98 STAT. 1991
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"(I) live days or la, or if no imprisonment is authorized,
as an infraction. 3;;

(li) Ersscr or CLus1ncarlon An offense clasified under sub-
"I 3563 Co

section ta) names aLI the incidents assigned to the applicable letter
!(5 . '

ca) Mu
designation except that: explicitcon

"(1) the maximum fine that may be imposed is the line
"(I) 1

authorized by the statute describing the offense, or by this 1*? defend:
chapter, whichever is the greaterj and

{2
during

"(2) the maximum term of imprisonment is the term author-
"(2) (

ized by the statute describing the offense. €Ohd~.il

15 If the court

"See.
B- PROBA110N the defends

court-estab'
"3561. Senlene of "probation. probation.
"3567- Imposition of  enlenoe of pmltion. "(ti) Disc
"8563. Condition of probation. ther condit
"3564. Running of term ofprohtion. conditions
93565. Revocation of probation 3553 (IX!) ;
"3566. Implementation of lenient= of probation only such

necessary f
"SUBCHAPTER B-PROBATION defendant-

18 USC 3561 "E 356I. Sentence of probation
jill)

bilities
"(a) IN GENERAL- A defendant who has beenfound guilty of an "(2)

3

offense may be sentenced to a term of robation unless- ter C;
"(Il the offense is a Class A or Clbss B felony- "(3)

1
- i

"(2) the offense is an offense for which prbbation has been the prr
expressly precluded; or "(4)

'(II) the defendant is sentenced "at the same time to a term of pursus
1mpnsonment for the same or a different offense. "(5)

.

€ Fl The liability of a defendant for any unexecuted fme or other punish- COnSCIG

ment imposed as to which probation is granted shall be full dis- equip l
€hP8'£El bY the fulfillment of the terms and conditions of prob~tion III~)"(b) Au-rHoluzeD 'hanus.- The authorized terms of probation are#"(1) for a felony, not lessthan one nor more than live years; :1;~ ;

! gi?

"(2) for a misdemeanor, not more than live years; and or eng
"(3) for an infraction, not more than one year. only tx

i' :
:

I. I

"(7)
18 USC 3562. "53562.'lmposition of a sentence of probation OC1I

me

I.EI
!.  :! "(a) Famous To BE Cousmenao in ImvosmG A Team or Pacm- "(8)

110N.- The court, in determining whether to impose a term of narcot

€ Kill
probation, and, if a term of probation is to be imposed in determin lion il
mg t.he length of the term and the conditions of probation shall out  [

' imf

Ill

! li

~

consider the factors set forth in section 3553(a) to the exterit that "(9)
they are applicable. Other (

hF : 1

' " "(li) Errcr or Fmurry or Juncuzm -.-Notwithstanding the fact ( 10

that a sentence of probation can subsequently be treatn
I
'(I) modified or revoked puxsuant to the provisions of section  IDE

3564 or 3565;
Put. p. 2015

requir

l
lg,

Fbi!. p. ZDH. 3742; or
"(2) con-ected pursuant to the provisions of mle 35 and section lil

nights
"(3) appealed and modified. if outside the guideline range than t

lzed li

IS

if;
? ;ll;'t .luer~:li!linll.~'ftc?oh}:l,iciio'ri i:hiarlsirib~i:l:e;o;lu:i:,l14:;sentence constitutes ai

t

the te
Final judgment for aLI other purposes II(12

mrrec
l(1~

Il.

l

il 98 STAT. 1992
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is authorized. "I 8563. Conditions of probation is USC ass= .

ad under sub-

olicable letter
"(a) Mmmln-on Cormmons. The court shall provide. an

explicit condition of a sentence of probation

:1 iis the fine
"(1) for  felony, a misdemeanor, or an infraction. that the

e,? or by this
defendant not commit mother Federal, State, or local crime
during the term of probation; and

"(2) for s felon , that the defendant also bide by at least one
tenn author- condition set fortl1 in subsection (6)(2). (6)(3). or (bX13).

l
If the court has imposed and ordered execution of a line and placed

'the defendent on probation, payment of the fine or adherence to the
Y court-established installment schedule shall be a condition of the

probation.
J "(ti) Drsclurnomunr Connmous. The court may provide, as fur-

ther conditions of sentence of robation, to the extent that such
conditions are reasonably related, to the factors set forth in section ill
3553 (a)(1) and (a)(2) and to the extent that such conditionsinvolve
only such deprivtions of liberty or property s are reasonably
necessary for the purposes indicated in section 3553(aX2), that the
defendant-

"(1) support his dependents nd meet other family responsi -

bilitiu;
i guilty of an "(2) pay fme imposed pursuant to the provisions of subchap-

ter C;
"(3) make restitution tn a victim of the offense pursuant to

ion~ en the provisions of section 3556;
"(4) give to the victims of the offense the notice ordered

= tn!a-..m of pursuant to the provisions of section 3555;
"(5) work conscientiously at suitable employment or pursue

other punish- conscientiously a course of study or vocational training that will

if
be ?fully dis- equi him for suitable emplo ent;

of probation. ."(tB refrain, in the case Ofylri individual, from engaging in a

obation are- ~
eciiied occupation, business, or rofession bearing a reason-

in live years; ly direct relationship to the conduct constituting the offense,
;and or engage in such a specified occupation, basins, or profsion

only to stated degree or under stated circumstances;
"('I) refr-ain from frequenting specified kinda of places or from

mociating unnecessarily with specified persons;

Liu or PeoriA-
"(8) refrain from excessive use of alcohol, or my ue of a

El

ac ' term of
narcotic drug or other controlled substance. defmed in sec-

in determin- tion 102 of the Qantrolled Substances Act (21 U.S.C. 802), With-
l2

ibation, shall out prescription by licensed medical practitioner;

e extent that
"(9) refrain from pouaing a firearm, destructive device, or ii

other dngerous wes n; IE

1ding the fact
"(10) undergo avail~ble medical. psychiatric, or psychological

treatment. including treatment for dnig or lcohol dependency, i!

Dns of section
specified t

~utbecourt,
nd remin in  peciHed institution if

resuired for t purpme;

Is and section
(11) remain in the custody of the Bureau of Prison during

nights. weekends. or other interval of time, totaling no more

deline range. 
thn the lesser of one year or the term of imprisonment uthor -

ind for Lhe offense in ection 35810 =). during the first you of

constitutes a

l
i

'
Z

~

1

IT the term of robation;
"(12) reid; t, or participate ln the rogram of, community

corrections facility for a11 or part oi' the term of probation;
"(13) work in - community service s directed by the court;

2

I

98 STAT. 1993
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it

questioned by a law enforcement officer; or
"(20) satisfy such other conditions as the court may impou.

"(c) Moomclmons or Commons.- The court may, after hear-
ing, modify, reduce, or enlarge the conditions of a sentence of
probation at any time prior to the expiration or. termination of the
term of probation, pursuant to the provisions applicable to the
initial setting of the conditions of probation.

" (d) Wan-rEN STATEMENT or Ponnmous.- The court shall direct
that the probation officerprovide the defendant with a written
statement that sets forth all the conditions to which thesentence is
subject, and that is sufficiently clear and specific to serve as a guide
for the defendant'! conduct and for such supervision s isrequired.

"! 3564. Running of tenn of probation
, "(a) COMMENCEMENT.-A term of probation commences on the day

that the sentence of probation is imposed, unles otherwise ordered
by the court.

"(la) Ooacuaruarqcr: Wmr Oman Sam-mcs= .- Multiple terms of
probation, whether imposed at the same time or at different times,
run concurrently with each other. A term of probation runs concur-
rently with any F ederal, State, or local term of probation, or super-
vised release, or parole for another offense to which the defendant is
subject or becomes subject during the term of probation, except that
it does not run during any period in which the defendant isimpris-

onedfor a period of at least thirty consecutive days in connection
with a conviction for a Federal, State, or local crime.

"(c) Eiuux 'I*r.aMm110N. - The court, after considering the factors
set forth in section 3553(a) to the extent that they are applicable,
may terminate a term of probation previously ordered and discharge
the defendant at any time in the case of a misdemeanor or an"
infraction or at any' time after the expiration of one year of proba-

tion in the case of a felony, if it is satisfied that such action is
warranted by the conduct of the defendant nd the interest of
justice.

"(d) ExTENsioN.- The court may, after hearing, extend termof
. probation, if less than the maximum authorized term was previously
imposed, at any time prior tn the expiration or termination of the
term of probation, pursuant tn the provisions applicable to the
initial setting of the term of probation.

"(el Summer 10 REVOCa110N.-A sentence of probation remains
conditional and subject to revocation until its expiration or
termination.

98 STAT. 1994

- 88 -

employment;
"(19) notify the probation officer promptly if arrested or

LAWS OF 98th CONG.- 'Znd SESS. Oc!. 12

"(I4) reside in a specified place or area. or refrain from
residing in a specified place or area;

"(15) remain within the jurisdiction of the court, unless
granted pennission to leave by the court or a probation oflicer;

"(IS) report tn a probation officer s directed by the court or
the probation ofllcer;

"(I'!) permit. a probation officer tn visit him t his home or
elsewhere as specified by the court;

"(IS) answer inquiries b a probation oilicer and notify the
probation oflicer promptly of any change in address or

I

I

1
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lB USC 8564.
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P.L. 98-413
Sec; 2I2

din from "!3565. Revoetion of probation
Poll. p. 2039.

it unless
"() 00rn1NUA110N on Rsvocanox. If the defendant violates 19 Usc *565 -

an officer:
condition of probation at any time rior to the expiration or termi-

= ;court or
nation of the term of robation, axe court may, after hearing

pursuant to Rule 82.1 of the Federal Rules of Criminal Procedure, 18 USC pp.

nd after considering the factors et forth in section 3553(a) to the

 home or ' extent that they are applicable-
"(l)oontmue him on robation, with or without extending the

iotify the term of modifying or enlar-gin the conditions; or

ldress or "(2) revoke the sentence ofprobation nd impose ny other
sentence that was vailble under ubchapter A t the time of

rested or the initial sentencing.
"(b) Dl:x.uD Rsvoclmou.

The rower of the court tn revoke
B

.y ;xmpose. .

entence of robation for violation o  condition of probation, nd to

er: a hear impose anot~1er sentence, extends
ond the expiration of the term

ntence of of probationfor any period reaso~ly necessary for the adjudica-

ion of the
tion of matters arising before its expiration ifl prior to its ex

iration, I

~

ile' to the
warrant or summons has been issued on the basis of an allegation

 .

of such  violation.

mil direct

lU

a Written
'E 3566. Implementation of  entence of probation Il USC 8566.

entence is  "The implementation of  sentence of robation is govemed by

as ;a guide
the provisions of subchapter A of chapter 2~9. Poll. p. 2001.

"TU
0- PINE

"Soc
*8511. Seatenaa offuu.

in the , 1512 lmpriionoflatenoeoffine.
Be zordered "3573. Modiliution or remilion of fine;

1514. lmplemenhtiou of entenoe oftino. !i

terms of
!i

ent time,
" 0- FIN~ LI

ns. concur-
€!

U
. or super- "! 3511. Sentence of fine

Il USC 3571.

fendant is "(a) lu Gunn. A defendant who has been found guilty of n ;i

xcept that offense may be sentenced to y  fme.
[ 1

is impris- "(b) Au-rrlmuzm Finn. ~oept s otherwise provided in this
'i

:Onnectlon chapter, the authorized tlneo an~
i!
!i

"(1) if the defendant is an individual
;he lfactors
applicable '

"(A) for felony, or for  misdemeanor ruulting in the
li

Ion of human life. not more than $250,000; ,

 discharge I
"(B) for any other misdemeanor, not more than $25,000;

nor! or an and
ie

r of : proba-
"(C)for n infraction, not more than $1,000; and

B gftion is
nterest of

i term of~

~

"(2) if the defendant i n organization
."(A) for felony, or for misdemeanor ruulting in the

Qi

lo of human life, not more than $500,000;
' (B) for any other misdemeanor not more than $100 000 - il

previously
nd

Lioniof the
"(Cl for n lnfrcticm, not more than $10,000.

ble
Elo

the

n remains

 "l 3512. lmpoltlon of  enteneeof line 18 USC 3572.

"(al Famous To BE (bnsmuo lu Iurosmc Fm; The court, in

iration or
detennining whether to impose a fine, and, if Eno is tn be imposed.

in determining the mount of the fme, the time for payment, and
the method of payment, hall consider

98 STAT. 1995

ii - Bg I
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is sentenced to pay a line, the court may not impose an altemative
sentence to be served in the event that the line is not paid.

"(fl INDIVIDUAL Risronslbmrrr ma PAYMENT.- If a fine is imposed

on an organization. it is the duty of
each individual authorized to

make dis ursement of the assets of the organization to pay the fme
from assets of the organization. If a fme is imposed on an agent or
shareholder of an organization, the line shall not be paid, directly or
indirectly, out of the assets of the organization. unless the court
Ends that such payment is expressly permisible under applicable
State law.

"(g) Rsronsmu-nr To Paovms Cuaaezsrr Aonnss.- At the time
of im ition of the line, the court shall order the person fined to
providt~he Attorney General with a current mailing address for the
entire period that any part of the Ene remains unpaid. Failure to
provide the Attorney General With a current address or change in
address shall be punishable as a contempt of court.

98 STAT. 1996

- 810 -

LAWS OF 98th CONG.-Znd SESS. Oct. 12

"(1) the factors set forth in section 3553(a), to the extent they
are ap licahle, including, with regard tn the characteristics of
the defendant under section 3553(a). the ability of the defendant
to pay the fine' in view of the defendant'! income, eaming
capacity, and financial resources and, if the defendant is an
organization, the sire of the organization;

'(2) the nature of the burden that payment of the fine will
impose on the defendant, and on any person who is financial!
dependent upon the defendant, relative to the burden which
altemative punishments would impose;

"(3) any restitution or reparation made by the defendant to
the victim of the offense, and any obligation imposed upon the
defendant tn make such restitution or reparation tn the victim
of the offense:

"(4) if the defendant is an organization, any measure taken by
the organization tn discipline its employees or agenLl responsi-
ble for the offense or tn msure against a recurrence of such an
offense; and

"(5) any other pertinent uitable consideration.
"(il) Lmxr on Aooascars o ~uLnru Pines.- Except as other-

wise expressl rovided, the aggregate of fines that a court may
impose on a n an at e same tim r 1 rent o nses t tdef}; d t tn '

e fo d'ffe ffe ha
arise from a common scheme or plan, and that do not cause separa-
ble or distinguishable kinds of harm or damage, is twice the amount
imposable for the most serious offense.' cc) Errscr or Fmau-mr or JudoMENT.- Notwithstanding the fact
that a sentence to y a fine can subsequently be-

"(l)modiiied'~r remitted pursuant to the provisions of section
8573;

"(2) corrected pursuant to the provisions of rule 35 and section
3742; or

"(3) appealed and modified, if outside the guideline range,

a jud~ii~iz~nciif t::'oiiirlic'iic?n,ieh(.iitsiiitc~lsosu3c,ii4fsentenoe constitutes a
final ud ntfor ll th r u

"(di 'I*lr:i:eaND lt~rriioxf ox; Ig~irsnflssiw-r.-payment of a line is due
immediately unles the court, at the time of sentencing-  

i'(1)requires payment by a date certain; or
"(2) establishes an installment schedule, the speciHc terms of

which shall be fixed by the court.
"(e) ALreluumvs SENTENCE PascLuDl:D.-At the time a defendant

!, '
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"(h) S-ru or Fms PENDING Arrests- Unless exceptional circum-

stances exist, if a sentence to ay a fine is stayed pending appeal,
the court granting the stay shall include in such stay

"(I) a requirement that the defendant, pending appeal, to
deposit the entire line amount, or the amount due under an
installment schedule, during the pendency of an appeal, in an
escrow account in the registry of the district court, or to give
bond for the ayment thereof; or

"(2) an order restraining the defendant from transferring or
dissipating assets found tn be sufficient, if sold, to meet the

defendant B fine obligation.
"(i) Dsunousrrr PINE. A line is delinquent if any portion of such

line is not paid within thirty days of when it is due, including any
fines to be paid pursuant to an installment schedule.

"(j) DEFAULT. A line is in default if any portion of such fine is
more than ninety days delinquent. When a criminal fine is in
default, the entire amount is due with thirty days of notification of
the default, notwithstanding any installment schedule.

"? 3573. Modification or remission of line
"(a) Perl-non ros Monmc;.-hon on RanussioN. A defendant who

has been sentenced to pay a line, and who-
"(I) can show a good faith effort to comply with the terms of

the sentence and conceming whom the circumstances no longer
exist that warranted the imposition of the line in the amount
imposed or pa ent by the installment schedule, mayat any
time petition tl~encourt for

"(A) an extension of the installment schedule, not to
exceed two years except in case of incarceration or special
circumstances; or

"(B) a remission of all or part of the unpaid portion
including interest and penalties; or

"(2) has voluntarily made restitution or reparation to the
victim of the offense, may at any time petition the court for a
remission of the unpaid portion of the line in an amount not
exceeding the amount of such restitution or reparation.

Any petition filed pursuant to this subsection shall be filed in the
court in which sentence was originally imposed, unless that court
transfers jurisdiction to another court. The petitioner shall notify
the Attomey General that the petition has been filed within - ten
working days after tiling. For the purposes of clause (1), unless

exceptional circumstances exist, a person may be considered to have
made a good faith effort to com ly with the terms of the sentence

onl)- after payment of acreasonablae rtion of the fme.
' (b) Oman or Monmcx-non Oa~oxmss10n. lf, after the filing of

a petition as provided in subsection (a), the court finds that the
circusnstanoes warrant relief, the court may enter an appropriate
order, in which case it shall provide the Attnmey General with a
copy of such order.

"8 3574. Implementation of a sentence of fine
"The implementation of a sentence to pay Gne is govemed by

the provisions of subchapter B of chapter 229.

98 STAT. 1997

- Bll -

P.L. 98-473
Sec. 212

18 USC 3573

18 USC 8574

PM!. p. 2004
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"See.
"SSBI. Sentence ofimprisonment.

if "3582. Imposition of entenoe ofimprionmnt.
*3583. lnclmion of term of upervii relo after lmprhonrnent.
*3584. Multiple entencu of imprhonment.
"3585. Clcullion of term ofimprionment.
"SMS. lmplernenttion of sentence of imprisonment.

!i =

:1 ;

"SUBCHAn'EB D- IMPRISONMENT
18 USC 3581. "I 3581. Sentence of imprisonment

"ta) IN Genusr-- A defendant who has been found guilty of an
offense may be sentenced to a term of imprisonment

"(b) Aurnoluzzo TraMs.- The authorized tenns of imprisonment
are-

"(I) for a Class A felony, the duration of the defendant's life

I"

!

crag~

'

II~-"sd(~la~
m
~ felony, not more than twenty-Eve years-

~

 I
"(3) for a Class C felony, not more than twelve years-

il "(4) for a Class D felony, not more than six years -

!

 "(5) for a Clas E felony, not more than three years-
"(6) for a Cbss A misdemeanor not more than one year"(7) for a Clas B misdemeanor. hot more than six months:"(8) for a Clas C misdemeanor, not more than thirty days;

and
"(9) for an infractirn, not more than Eve days.

1i USC 3582. "Bj-1582. Imposition of  sentence of imprisonment
(a) Fscmas To BE Cousmeun nv IMPOSING A TERM or IuPlusOu.

HM
MEN-r.- The court, in determining whether to impose term of
imprisonment, and, if a term of imprisonment is to be imposed in

~

lili ]

T determining the len
~itgi

of the term, shall consider the factor-s'setforth in section 35 a) tn the extent that they are applicable
is

Egg.

 recognidng that imprisonment is not an appropriate means of
promoting correction and rehabilitation. In determining whether tn

! . ii *I . make a recommendation conceming the t of pnson facility
! 3. ? appropriate for the defendant, the court slu~econsider any perti-

WHt POli statements isued by the Sentencing Commimion pumu.
! , .£ li' Pm. p. 2019. ant to 28%.8.C. 994(aX2).
B WH -

1
-

"(b) Errscr or Pmsrrnr or JudoMENT.- Notwithstanding the fact
that a sentence to imprisonment can subsequently be

"(1) modified pursuant to the provisions of subsection (cl'
Pol, p.Z)15; "(Z) corrected pursuant to the provisions of rule 35 and sectior;

L = 5;
hal. p. 2011.  3742; or

* *lt: "(S) appealed and moditied, if outside the guideline range, , 4
! .iu~l1rtalb':l~f':o:1hvicttr!;,r':imtlrits i:fc ~,h4~;entence constitutes a

- ill -Dl JUdGment for all other purposes.
"iii; "(c) Monmcu'roN or AN hlrosan Tent or Irarsomlen -r...-ph,

court may not modify term of imprisonment once it has been
~ imposed except that-

-
i

"(1) in any case
"(Al the mutt. upon motion of the Director of the Bureau

of Pnsons may reduce the term of imprisonment, after. . . '
otms1denng the factors set forth in section 355'Xa) to the

i
98 STAT. 1998

l!
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extent that they are applicable, if it finds that extraordi-
nary and compelling reasons warrant such a reduction and
that such a reduction is consistent with applicable policy
statements isued by the Sentencing Commission: and

"(B) the court may modify an imposed term of imprison-

ment to the extent otherwise expressly rmitted by statute
or by Rule 35 of the Federal Rules of ~:-iminal Procedure;
,and

"(2) in the case of a defendant who has been sentenced to a
term of imprisonment.based on a sentencing range that has
subsequently been lowered by the Sentencing Commission pur-
suant to 28 U.S.C. 994(n), u n motion of the defendant or the
Director of the "Bureau of ~~-isons, or on its own motion, the

gi1ilty of an court may reduce the term of im risonment, after considering
the factors set forth in section 3~$3(a) to the extent that they

iprisonment are applicable, if such -a reduction is consistent with applicable
licy statements issued by the Sentencing Commision.

=ridant's life "(d) INcLusioN or AN Onnsn To Lmn- Cmmmu. Asocumox or
OnGuuzen Came AND DRUG On-sNDsns.- The court, in imposing a

Hive years; sentence to a term of imprisonment upon a defendant convicted of a
B; felon set forth in chapter 95 (racketeerin ) or 96 (racketeer influ -

enced' and corrupt organizations) of this ti~e or in the Com rehen-

s. 7 - sive Drug Abuse Prevention and Control Act of 1970 (21 U.~C. 801
n ?, T; et seq.), or at any time thereafter upon motion by the Director of the
Si;~ Bureau of Prisons or a United States attome , ma include as a part

HE of the sentence an order that requires that the defendant not
associate or communicate with a s cified person, other than his
attomey, upon a showing of probabiscause to believe that associa-

tion or communication with such person is for the purpose of
enabling the defendant to control, manage, direct, finance, or other-

r!InmusON- wise participate in an illegal enterprise.
it terra of

~

"I3583. Inclusion of term of supervised release after imprison-

hctors set ment
applicable, "(a) IN GENERAL- The court, in imposing a sentence to a tenn of

e,imeans of imprisonment for a felony or a misdemeanor, may include as a part
whether to of the sentence a requirement that the defendant be placed on a

son facility ii term of supervised release after imprisonment.
r any perti- "(b) Alrmomzsn Terms or Sursnviseo RELEASE.-'I'he authorized
ssion pursu- terms of su rvised release are-

"(1) ~1: a Class A or Class B felony, not more than three years;
Lixig the fact " (2) for a Clam C or Class D felony, not more than two years;

and
asection (cl; "(3) for a Class Efelony, or for a misdemeanor, not more than
and section one year.

"(c) Famous To Bs CoNsmlun iN INCLUDING lu TERM dr SUrn-

line ruse. vlso Runs= .- The court, ln determinin whether to include a

onistitutes a
term of supervised release, and, if a term ofsupervised release is to
be included, in determining the length of the term nd the condi-

lurr. -The .€L'2.'S€325?.x1 >. <.~f~..xzxB>, £~2 >. mf .;.5 iiis;.
ti f * rvised 1 shall co 'dei th fa to set forth in

t bu been "(d) Cormmons or Sursnvlssn Runs;.- The court shall order,
as an explicit condition of supervised release, that the defendant not
commit another Federal, State or local crime during the term of

tile Bureau supervision. The court may order, as a further condition of super-
men vised release, to the extent that such condition-

"(I) is reasonablyrelated to the factors set forth in section
3553 (a)(1). (aX2)(B). and (a)(2)(D);

98 STAT. 1999

- 813 -

 P.L. 98-473

Sec. *212

Post, p. 20lE.

Post, p. 2019.

18 USC 3583.
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1%

. "(2) involves no greater deprivation of liberty than is reason- rently ana
bl necessary for the purposes setforth in section 3553 (aXZXB) Bazreste i
and'(a)(ZXD); and

"(3) is consistent with any pertinent policy statements imued 2
"I 3585. Ce

Phd. p. 2019 by the Sentencing Commission pursuant to 28 U.S.C. 994(a); ? "(al Go
any condition set forth as a discretlonar-y condition of probation in imprisonmu
section 8563 (bxl) thro li (b)(10) and (b)(12) through (b)(19), and any custody avi

,it
mence serv

? ;
other condition it cons~~ers to be appropriate. If an alien defendant the sentenc-

is subject to deportation, the court may provide, as a condition of "(li) Cu;
supervised release, that he be de rted and remain outside the credit townUnited States, and may order that Eg be delivered to a duly luthor- has spent i
ized immigration oflicial for such deportation. Il'lEliC'BS*"(e) Monmclmorr or Tram on Counmows.- The court may, sher

?;I
considering the factors set forth in section 3553 (a)(1), (aX2)(B),

"(l.) i

(a)(ZXD), (aX4), (a)(5), and (aX6)- '"WI"(1) terminate a term of supervised release previously ordered Was ar
and discharge the person released at any time after the expira sentient
tion of one year of supervised release, if it is satisfied that such that has no
action is warranted by the conduct of the person released and
the interest of justice; "5 3586. Irr

! i "(2) after a hearing, extend a term of supervised release if less 'The imp
-

1 than the maximum authorized tenn was reviously- imposed. by the prov
and may modify. reduce, or'enlarge the conditions of supervised includes at
release. at any time prior to the expiration or termination of the ter A of che
term of supervised release, pursuant to the provisions applica-

I
I

ble to the initial setting of the terms and conditions of post-

release supervision; or

.1 "(3) treat a violation of a condition of a term of supervised
release as contempt of court pursuant to section 401(3) of this "Subchaptr

i !
title. "A. Pmbaliml

i
:

' "
! "(fl Ws.n-r'aNs-rln1:um'r or Coxnmorss.- The court shall direct "B. Fins

"C. lmprionnthat the probation officer provide the defendant with a written
statement that sets forth all the conditions to which the term of

)

supervised release is subject, and that is sufficiently clear and "Se.
'

I specific to serve as a guide for the defendant's conduct and for such *3601. Supervl
1602 Appointsupervision as is required. "!601 Dtllid (

? !; "3604. Trial!Is USC sm. "F 3584. Multiple sentences of imprisonment "3605. 1'rnfe
"(a) Iurosmou or Concmuunrr on Consscurrvs Teas. - if multi 1601 Amen =

1  : pie terms of imprisonment are imposed on a defendant at the same *3601. Special

Hi time, orif a term of imprisonment is imposed on ci defendant who is

; Hr:.
already subject to an undischarged term of imprisonment, the terms
may run concurrently or consecutively, except that the terms may

il sri, not mn consecutively for an attempt and for another offense that 'l360I. Su;
was the sole objective of the attempt. Multiple terms of imprison "A persor
ment imposed at the same time nm concurrently unle the court provisions c

Mi orders or the statute mandates that the terms are to run oonaecu pursuant to
lively. Multiple terms of imprisonment imposed at diierent times release puri

I; run consecutively unless the court orders that the terms are to run term impos
concurrently. warranted b

"(Dl Famous To Bs Coasmaam rn IxrosmG CoNcuaxnn- on
£ EF Corlslrunvx Tsluls.- 'i'he court, in determin' whether the terms "! 3602. Ap;

imposed are to be ordered to run concurreldtly or consecutively. "(al Avro
shall consider, as to each offense for which a term of imprisonment appoint qua

i
? li "P&?*I{.";E'.f&'%$%£"&t2.'.*It2'".'.2'::?2'.'L."fZ2'.L...- M.

probation ol
the court r

1
tiple terms of imprisonment ordered to nm consecutively or concur- IEBIOVG Pi

?

M
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than is reason- rently shall be trmted for administrative purposes as a single.
an 3553 (aX2)(B) ; ggregate term of imprisonment.

"I 3585. Clcultlon of tenn of imprisonment 18 USC 3585.

rtbments issued
3 IU.S.C. 994(a);

"(al Oommmcnlrrr or Sm -Erics:.-A sentence to term of
imprisonment commences on the date the defendant is received inof probation in

(Sm). and my custody awaitin transportation to. or arrives voluntarily to com-

mence service ofsentence at, the ofticial detention facility at which
alien defendant  the sentence is to be served.
: a condition of "(b) Crumlr ron Piuon Cusmmr.- A defendant shall be given
lin outside the credit toward the service of a term of imprisonment for any time he
' lt duly author- has spent in oflicial detention prior to the date the sentence com-

oqrt may, sher
lEX!). (a)(ZXB).

viouly ordered
mir the expira-

sfied that such
n released and

:i release if Is
IN-sla~ poeed.
s 0,MUM
-isioE lies-

litiori. post-

. of supervised
4p1(3) of this

rt jhall direct
rith a written
h the term of
itly clear and
1 end for such

aus.- if multi -

Jr at the same
indant who is
GM-. the terms
he lterms may
:r offense that
s of imprison-

.le the court
: nm consecu-

iderent times
'mlre to run

NcUum - on
hen the terms
consecutively.
imprisonment
l ;

15<1 ,
UI -

el)'~-up
I

mences-
"(1) as result of the offense for which the sentence was

imposed; or
-
 ' (2) as a ruult of any other charge for which the defendant
was arrested after the commission of the offense for which the
sentence was imposed;

~

- that has not been credited against mother sentence.

"9 3586. Implementation of  sentence ol' imprisonment ie Usc ssss. it
'"The implementation of a sentence of imprisonment i.s govemed

by the provisions of subchapter C of chapter 229 and, if the sentence Post. P - 2007 -

includa a term of supervised release, by the provisions of subchap-
£€1

ter A of chapter 229.

"CHAPTER 229-POSTSENTENCE
ADMINISTRATION

"slllicbir -

'A. Pmhllonc. l60I
'B. Fines 3511 'l
"C. Inprhonmt Sill

A- PROBATION
"Sec
1601. Sumrvilon of prohtion.
'1502 Appinlmenl of prdltion uffnl.
1603. Dltiu ofprohtion officer= .

"3604. 'Pmnportlion of pruhlioner.
1605. Tnnsfer of jurisdiction over prohtiouer.

!l

gil

'
2i

.- i

is Usc aso1.

Ante. p. 1992.
IS USC 5031 et
seq.

IS USC 3602.

ii

1606. Anu!. nd rctum of probtioner.
"3601. Specil pmhtion nd upullemeot pro~ur for dru pzot

A- PROBATION

"IBM!. Supervision of probation
"A person svho has been entenced to probation pursuant tn the

provisions of subchapter B of chapter 227, or laced on probation
pursuant to the provisions of chapter 403. or saeed on supervised
release pursuant to the provisions of section 3~83, shall, during the
term imposed. be upervised by a robation ofticer to the degree
warranted by the conditions specified) by the sentencing court.

"I 3602. Appointment of probtion officers
"(a) ArPOm11n:rrr.- A district court of the United State shall

appoint qualified persons tn serve. with or without compensation, s
probation omcers within the jurisdiction and under the direction of
the court making the appointment The court may, for cause,
remove a probation officer appointed to serve with compensation,

98 STAT. 2001
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Il USC 8603.

Il USC 8604.
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nd may, in ita discretion, remove a probation oflicer appointed toserve without corn nsation.
"(li) Rscolm or ~srom-rmmr.-'i'he order of a pointment shall beentered on the record of the court, copy ot? the order shall be

delivered to the oflicer appointed, and a copy shall be sent to the
Director of the Administrative Oflice of the United States Courts."(c) Gms! Polmore Orncsn. - if the court ap inta more than !; one probation oflicer, one may be designated b the court as chief
probation oflicer and shall direct the work of all probation oilicersserving in thejudicial district.

"I 3603. Dutiu of probation officers
"A probation oflicer shall-

"(al instruct a probationer or a person on supervised release,who is under his supervision, as to the conditions speciiied by
the sentencing court, and provide him with a written statement
clearly setting forth all such conditions;

"(b) keep informed, to the degree required by the conditions
specihed by the sentencing court, as to the conduct and condi-lion of probationer or aperson on supervised release, who is
under his supervision, and report his conduct and condition to
the sentencing court;

"(c) use ali suitable methods, not inconsistent with the condi-lions specified by the court, to aid a probationer or a rson on
supervised release who is under his supervision, and" to bring
about improvements in his conduct and condition;"(d) be responsible for thesupervision of any probationer or a
person on supervised release who is known to be within theJudicial district;

"(el keep a record of his work, and make such reports to theDirector of the Administrative Office of the United StatesCourts as the Director may require; "(7 upon uest of the Attnmey General or his designee,supervise anldellumish information about a person within thecustody of the Attomey General while on work release, fur-lough, or other authorued release from his regular place ofconfmement, or while in prerelease custody pursuant to theprovisions of ection 362 -t(c);
"(g) keep informed concemin the conduct, condition, and

compliance with any condition of probation, including the pay-ment of a line or rutitution of each probationer under his
supervision and report thereon to the court placing such personon robation nd report tothe court an failure of probationer
undlar his supervision to pay a fme in default within thirty days.abel notification that it ia in default so that the court may
determine whether probation should be revoked; and

"(li) perform any other duty that the court may designate.
FI 3604. Trnlporttlon of pmlutloner

"A court, after imposing a sentence of probation, may direct a
 United States marshal to furnish the probat1oner with-

"(a) transportation to the place to which he is required tnproceed aa condition of his probation; and
"(la) money; not toexceed such amount s the Attomey

General mayprescribe, for subsistence expenses while traveling
. to his destination.

~
; .1 'E *

.

£
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Sec. 212

er appointed to "! 3605. Transfer of jurisdiction over probtloner 18 US! 8605. G

"A court, after imposing a sentence, may transfer jurisdictignntment shall be over a probstioner or person on supervised release to the dlstndorder shall be court for any other district to which the person is required tobe sent to the roceed a condition of his probation or release, or is permitted to
States Courts. proceed. with the concurrence of such court. A later transfer ofints more than iiurisdiction may be made in the same manner. A court to Which

: Court s chief 'urisdiction is transferred under this section is authorized *0
Jbation oilicers Lise ali power- over the probationer or releasee that are PHm!'-*-gd

by this subchapter or ubchapter B or D of chapter 227. late, pp. I992,
ms. *i

i%

l

H"I 3606. Arrest nd retum of a probationer 18 USC 3606.
ii

"If there is' probable cause to believe that probationer or 21

2
ervised release, 0 su rvised release has violated a condition of his PWW-
ns specified by ~,;~~ r~ced~he ma be IHBYMl. lila- "PUB ""it - Uimp ife uk'" El

tten statement without unnecessary delay before the court having junsdiction over
!

the conditions
E

him A probation oflicer may make such an rrest wherever the
robationer or releasee is found, and may make the arret without a

oct and condi ~rarrant. The court having supervision of the ~obationer or relea--elease, who is
see, or if there is no such court, the court last ving supervision ofdlcondition tn

1
the probationer or releasee, may iuuea warrant for the arrest of a
probationer or releasee for violation of a condition of release, and rith the condi- robation oflicer or United States marshal may execute the warrantlria rson on iii the district in which the warrant was issued dr Ill MY €115*-*1<* Ul

1in rios which the probationer or releaseeis found.
J"B3601. Specii probation and upunsement proeodllfol TU!' UNI " Usc am -

1ie
] wi the posuor

it

"(a) Pu -Juncusrrr Paoalmorr.- if person found guilty of anreports to the
Inited States offense described in section 404 of the Controlled Substance Act (21

U.S.C. 844)-
"(1) has not. rior to the commission of ucb offense, beenhis designee,

convicted of vioiiating a Federal or State law rels7-iii! *0 WU'n iwithin the
release, fur trolied substance; and

"(2) has me previously been the subject oh disposition Moorulsr place of
suant to the this subsection:

the court may, With the consent of such PH"" - PI'" hi'? 9n
robation for a term of not more than one year without entering amdition, and ~idgrnent of conviction. At any time before the expiration Or mejing the pay term of probation if the person has not violated a condition}". hmari under his robstion the court may, without entering a judgment of conviction.:such person ~ismis the proceedings gainst the person and him fromprobationer  f the rm of robation

'
912 PG"?"n thirty days ~zbdsi;oiiiio~ieidld ~iiditidiiriai? his prifbtiondthe courtishall. Win!""e tmurt may

d .
te

" 'u~ment of conviction, dimis
thli~

roceedings llglmlten nng 1
discharge him from probation. the n Vloibil

ay dGIZIlB7£. :h:oi'iedi:i9=n:f his probation. the court shall proeedl~dmccordsnoo

3
with the provisions of section 3565.

"(b) lincoln or Dlsrosmon.- A nonpublic record UT dilpoliugn
any direct a under ulmection ca) or conviction that i the subject of n

expungement order Iinder i -lb€c'ti0ll (ti). IilBii bG Ni-timid ii)' HFrequired to Department of Justice olely for the purpose of use by the COUP'-! *9- - in .n subsequent roeeeding whether  person quali -
le iattomey # ii.~"fi>rii'i.iinedisposition pmvided) in subsection () orthe explll'l8€-
ile traveling ment provided m subsection (c). A disposition under subsection (li).

or  conviction that is the subject of n expungement order under

* os STAT. zoos
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Oct. 12 Cl

Sec. 212
of restitution.

subsection (cl. shall not be considered s conviction for the purpose of action agains
a disqualification or a disability imposed by law upon conviction of a

~

is ordered tn l
crime. or for any other purpose. "(dl Norm"(cl Exrunczunn- or Races.!) or D1srOsmOrl.- If the case against '

me.- . me i
a person found guilty of an offense under section 404 of the Con-

trolled Substancs Act (21 U.S.C. 844) is the subject of a disposition
35720), the A
delinquent, l

under subsection ca). and the person was less than twenty-one years delinquent.
old at the time of the offense, the court shall enter an expungement
order upon the ap lication of such person. The expungement order & .;r€.L':s:.-:,
shall direct that tl~ere be expunged from all official records, except
the nonpublic records referred tn in subsection (b), all references to ! Attomey Ge!

mail, to infor

lil'

his arrest for the offense, the institution of criminal proceedings F balance, inchagainst him, and the raults thereof The effect of the order shall be "(f) IN'rim=to rstnre such person in the contemplation of the law, to the status rllux.1'.-upo'
he occupied before such arrest or institution of criminal proceedings. may impose t

£1!;  I
A person conceming whom such an order has been entered shallnot "(I) IN
be held thereafter under any rovision of law to be guilty of perjury, ihterut :
false swearing. or making a false statement by reason of hisfailure per yearto recite or acknowledge such arrats or institution of criminal sentencii
~roceedings,

or the results thereof in response to an inquiry made of balance ;

:

i

im for any purpose. an instal

: !
B- FINE I(2) M

"SS.
"36I1. Pymentof line.

standing
"3612. Collection of n unpid line. per cent
"MIS. Civil remsdia for satisfaction of an unpaid fine. which hz

s

!

"SW!. Rnenlen~n
~~~a filum to pay ins. a11 or pa

"36I5; Criminal

.!

"! 3613. Clvi
~

:

" B- FINIB "(a) Lim.-
~

ter C of chai

.
cj !

Is USC SbH. 136II. Payment of fine property bel.
"A person who has been sentenced to pay a line ursuant to the the entry of

- ii ~

Ante. p, 1995. provisions of subchapter C of cha rer 227 shall y the fme immedi- tied, rernitte

..1 j 1

ately. or b the time and method, specified by ti~ sentencing court, ant tn the pi

£ : I
to the clara of the court. The clerk shall forward the payment to the Gned, the At

T

SAL

United States Treasury. "(1) is
of the Ir

18 USC 3612 "5 3612. Collection of an unpaid fine this sect
"(al Dlsrosmon or PAVMEN'r.-The clerk shall forward each line 6325(aXZ

HE?
payment to the United States Treasury and shall notify the Attor- I(2) is

hey General of its receipt within ten working days. 6325 of

Ti!

'(b) Cumrlclmon or IlnOsmOu.- If a fine
exceeds~ $100 is Pe7)

imposed. moditied, or remitted, the sentenc' court sh incorpo- ~~, date

ilrr rate in the order imposing. remitting, or mldnl~ifying such line, and such prr

12 its
promptly certify to the Attomey General- lion is af

PH

"(I) the name of the person fined; "(b) Bra
"(2) hia current ddres;

li  HI
"(B) the docket number of the case;

7 liability tn P
'(I) tv

i: il "(Il the amountof the line imposed; te Hm ul
!1 ill;

"(5) any installment schedule; The period g

"(6) the nature of any modification or remission of the fine or expiration,
WE installment schedule; and the Attorne -

:

~ "('I) the amount of the fine that is due and unpaid. graph ill i}
"(cl REi-0Nsrslu-rv ros Couacrlon.-'1'he Attomey General shall the period c

.

be responsible for collection of an unpaid line conceming which a pursuant to
oertitication has been i.ssued s provided in subsection (b).An order the Intemai

U 98 STAT. 2004
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OI

t te section 3556 does not GMBH MY Yilm- "T

dctligii
l
~;:iil;tll.lll ~lfJariited States by the person to whom restitution

9 ordered tn bG Wid -IS DBUN mm - within ten working da)'!
.£(d) l

~urll1cl~
11

~eN Qted to tilldelin~"nt " provided in sectionln" me e ""(ln I hall notify the person whose Fme is

3ZlSfZZ€.22ZTl" 2';'iZ£€Ef£"";i'£Ei
- - e1-rm: him £*1-* €1*-* 1*

delinquent.
1) Within ten worlliHs d'!Yi ln'" 

"(€) or; - ~€illli7= provided in seem; Emu). thefme Is determm ui, um '{ the rson defaulting. by certified
Anpmex Small; sill t llilglfine is irdefault and the entire

unt~
lid

mall. to lpf0{Y~ . ml  and ",mg, is due within thirty
~:.

b*'l.mcf,'"mmc;-,m1~1£:~:rr~v Psnprfanm ron Dm.INQUBNCY KW!'
 ln

U d termination of willful noDP*Ym9"t- the mun
HUI-'!. N~lelfol~' wing in,9£ and monetary penalties:MY "P.P{"€,,.,,, - Ntwimsumain my =>£ er prOvi= iEH of il""

' crag! t tristate of 1 per centum per month. dl' lz WT €€11tum'
>.Slbe in €4 beginning £h€£hir£y-Hr'=*<l*':' HM

Per year' 
gb iii-;1.r~ayof each month durilli WhiCh MY fm"

1.'.'f2'£.'2€"35$2:'. na. mcludinu  l >€ Md
n installment schedule.

" 2) Mommuw Damu.-ms ron DBUNQU=N-r HMS- NUWM"
gml;d' other provision of ln!'. ! PgUH19Y WY" Fqual lo 10

miuisyml be charged for any portiw Uf I mmi"1 Q"'
~leliicflixlnas bgcome delinquent. The Attorney GUll'"! may "Fl"
all or part of the peml1i)' TUI' 800**1 €***99-

1 sm. cm! "mean; mr mnfncmm or n unplll HM
Il A { imposed ursuant tn the revisions ot' Bubcha~

-

cal mm'-
' ~ ' lion in favor of the Ignited SUMS UPUU l

rer C of chnl-1w'2 lsu~ mon {med. The lion arisa at the time ot'
property belonsuig

~
n pe

'd co tinues until the lillbilif-y ii Bill!'
ii.?"' ""iii £3 i mme -=-ror-@ >1=

,<;J'£;Z';'.fF .;&ZZIL.. cn. on e-pp1£€-£££>=- of £1*

iiima £h€,l'mmeyGEHErHlh*11 -
-

T'
"(1) issue a certificate of release. 88 d0£EHbEd in "dm" 6325

£ gb [ mmal Revenue Code. of my liGH imP0Ed P*£"'"ml1"
this Mon upon his Went-1n€*: Of = WY"' d"€"l*d m "cm"
6325(,X2) of the Internal Revenue Code; Ol'

"(2) mun eminem of discharge. as dHmW in Wi"?
6325* of the lntemal Revenue Code. of MY PU'- 9f ON Pen"" 

b'eet to a lion imposed pursuant to this section. UP?"mig su', ti that the fair market value of HIM ,PU'- - 9f

h
rm~srgiizaining subject tn nd available to aahafy theQc jmlleeu~ three times the amount of the bne;

"(llle~~r~A-r:on or lam.- A lieu become unenforoeable and

ljbilit to pay a fme expiI'ES-
~(1) twenty years aher the ent'-ry,of the jlld8!il€D9-; Ul'

"(2) u n the deathof the individual fined.
-,,1 peg £ nh ' paragraph (1) ml)' TB. €XWndEd- Pi" lu

11*% Pe'?
al'  1;: merit between the person Gned and€Xplftlun

YG~ "ri;] l~lhnin ! of the rid ~t forth in ~ .
the Attorney

ned .d gm";] is which the running of
graph (}) la

1l1 ~P€!~~m £0, msllgction of a tax would be suspendedPe"" " mi' "
6503< ) ssoam ssosu) Or1sOB(x1xDr

5."£'£*.I'EL'#.*f.'1';€'Z'.2'.1'..'I5('Ef.EE'.£ £€52 in usb. Gsm). Gsm. emo.
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65036). or 'I508(a)(1XI)), or section 513 of the Act of October l'l, 1940,
54Sm. 1190.

"(c) Arruca'noN or Omni LEN Paovlslous The revisions of
sections 6323, 6331, 6332, 6334 through 6336 61*137(a) ~338 thro h
6343. 6901, 7402, 1403, 7424 thro h 1426 'lb05(a) 1306 7701 Md
'lsos or me moms: Revenue (>1~ or 1934 (25 li sc haas ~1

Gas=. 6334 umm h ease, sssmn ease am rt shia' 6901' 14022
140a,1424 mm gms, 1sosm.1BoG 1101 £:5 1Bos)Ena qriecmm
513 of the Act ofOctober 17, 1940, 54 Stat. 1190 ap ly to a fine and
to the lien imposed by "subsection ca) as if the liability of"the person
fined were for an intemal revenue tax assessment, except to the
esxtent that the application of such statutes i modified by regula -

lions imued lP the Attomey General to
accord with differences in

the nature o the liabilities. For the purposes of this subsection
references in the preceding sections of the lntemal Revenue Code of
1954 to 'the Secretary' shall be construed tn mean "the Atmrne
General,' hnd references in those sections tn 'tax' shall be construed
to mean 'fine.'

"(dl En-scr or Nuncs or Lms. A notice of the lien imposed b
subsection ca) shall be considered a notice of lion for taxes able tb
the United State for the purposa of an State or local laps' rovid
ing for the filing of a notice of a tax lien. he registration rec~rdin
docketing, orindexing, in accordance with 28 U.S.C. 1562, of Mg
Judgment under which a fine is imposed shall be considered for all

urposs aa the filing prescribed by section 6323(f)(1XA) of the
brnal Revenue (Ride of 1954 (26 U.S.C. 6323(fX1XA)) and by sub-

section (c).
,"(€) A1.1-nuumva Enroacsunrr. Notwithstanding any other

omv1s10n of this section, judgment imposing a fine may be en-
forced by esecution against the pro rty of the person fmed in like
manner as u

gwent .8 .*f.'i.":';'.:£€*?..i'b'L','.ff.ii~'i=l'F-::i£':;:2£%f'£'iL'E.*i:l~£{:';
).
"(0 Discusses: or Dams Imu-rucuurl No discharge of debts

Pilrsunnttn a bankruptcy proceeding shall render a lion under this
section unenforceable or discharge liability to pay afme.

"I 3614. Ruentenelng upon failure to pay fine
"(a) Rom-rmcmo.- subject to the revisions ofsubsection (b) if

 defendant knowingl fails to pay delinquent fme the court rriay
resentence the defendant to any sentence which might originally
have been imposed.

"(li) Iuralsormnrr. The defendant may be sentenced to a term of
1mpnsonment under subsection ca) only if the court determines
that-

"(I) the defendant willfully refused tn pa the delinquent fine
or had failed to make "sufficient bona fide e~brts to pay the fme;
or

"(2) in light of the nature of the otfense and the characteris-

£1W Of the person. ltematives tn imprisonment re not adc-

quate to serve the purpoaes.of punishment and deterrence.

"? 3615. Criminal default
"Whoever, ha ' been sentenced to pay afme willfully fails to

py the Hue. shalnlt~e fined not more than twice tbe amount of the
llllpllid bdsm= of the fine or $0,000, whichever is greater, impris#
oned not more than one year, or both.

98 STAT. 2006
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Oct. 12 CONT. APPROP. CRIME CONTROL ACT

"SUBCHAPTER 0-XMPRISONMBNT

"$621. Imprisonment of a convicted person.
"3622. Temporary release of a prisoner.
"3623; Transfer of a prisoner to State authority.
"36Zt. Release of s prisoner.
"8625. Inapplicability of the Administrative Procedure Act

"SUBCHAPTER C- IMPRISONMENT

"5 3621. Imprisonment of a convicted person

"(a) COMMIt-MEN-r 10 CUS-rUDY or BUREAU or PRisoNs. A person
who has been sentenced to a term of imprisonment pursuant to the
provisions of subchapter D of chapter 227 shall be committed to the
custody of the Bureau of Prisons until the expiration of the term
impo~ , or until earlier released for satisfactory behavior pursuant
to the revisions of section 3624.

"(b) ~LACE or IMrB1SONMEN-r. The Bureau of Prisonsshal1 desig-

nate the place of the prisoner's imprisonment. The Bureau may

designate any available penal or correctional facilit that meets
minimum standards of health and habitability established by the
Bureau. whether maintained by the Federal Govemment or other

-

wise and whether within orwithout the 'udicial district in which the
person was convicted; that the Bureau determines to be appropriate
and suitable. considering

"(1) the resources of the facility contemplated;
"(2) the nature and circumstances of the offense;
"(3) the history and characteristics of the prisoner;
"(4) an statement by the court that im the sentence-

"(Xl conceming the purposes for w ich the sentence to

imprisonment was determined to be warranted; or
' (B) recommending a type of penal or correctional facility

as appropriate; and
"(5) any pertinent policy statement issued by the Sentencing

Commission pursuant to section 994(a)(2) of title 28.
The Bureau may at any time, having regard for the same matters,

direct - the transfer of a prisoner from one penal or correctional
facility to another.

"(c) Dsuvsnv or Oman or Comin-MEN-r. When a prisoner, pur-

suant to a court order, is placed in the custody of a person in charge
of a penalor correctional facility, a co y of the order shall be

delivered to such person as evidence of this authority to hold the
prisoner, and the ori 'hal order, withthe retum endorsed thereon,
shall be retumed to tile court that issued it.

"(dl Dsuvznv or PiusoNsn ron COunr Arrs/uuNcrs. The United
States marshal shall. without charge, bring a prisoner into court or
return him to a prison facility on order of a court of the United
States or on written request of an attomey for the Govemment.

*6 3622. Temporary release of a prisoner

'TThe Bureau of Prisons may release a prisoner from theplace of
his imprisonment for a limited period if such release appears to be
consistent with the purpose for which the sentence was imposed and
any pertinent polic statement issued by the,sentencing Commis-

sion pursuant to 2~ U.S.C. 994(aX2). if such release otherwise ap-

pears to be consistent with the publicinterest and if there is

reasonable cause to believe that a prisoner will honor the trust to be

98 STAT. 2007
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impomd in him, by authorizing him, under prescribed conditions,

"(a) visita designated place for a period not to exceed thirty
days. and then return to the same or another facility, for the
purpose of

"(1) visiting a relative whoisd ing;
"(2) attending a funeral ofa relative;
"(3) obtaining medical treatment not otherwise available;
"(4) contacting a prospective employer;
"(5) establishing or reestablishing family or community

ties; or
"(6) eng 'ng in any other significant activity consistent

with the pfl~lic interest;
"(b) participate in a training or educational program in the

community while continuing in official detention at the prison
facility; or

"(cl work at paid employment in thecommunity while con-

tinuing in official detention at the penal or correctional facility
if-

"(I) the rates of pay and other conditions of employment
will not be - less-than those paid or rovided for work of a
similar nature in the community; and

"(2) the prisoner agrees tn pay to the Bureau such costa
incident to official detention as the Bureau finds ap mpri-
ate and reasonable under all the circumstances, such costs
to be collected b the Bureau and deposited in the Treasury
to the credit of tile appropriation available for such costs at
the time such collections aremade.

"5 3623. Transfer of a prisoner to State authority
"The Director of the Bureau of Prisons shall order that a prisoner

who has been charged in an indictment or information with, or
convicted of, a State felony, be transferred to an official detention
facility within such State prior to his release from a Federal prison
facility if

"(1) the transfer has been requested by the Govemor or other
executive authority of the State;

"(2) the State has presented tn the Director a certified copy of
the indictment, information, or judgment of conviction; and

"(3) the Director finds that the transfer would be in the public 
interest.

lf more than one request is resented with res t to a prisoner, the
Director shall determine which r uost shoul~creceive preference.
The expenses of such transfer shal~be borne by the State requesting
the transfer.

"! 3624. Release ofa prisoner
"(al DATE or lieu-:.£sr=. A prisoner - shall be released by the

Bureau of Prisons ion the date of the expiration of  his term of
imprisonment, less any time credited toward the service of his

,sentence as provided in subsection (b). If the date for a prhoner'l
release fallson a Saturday, a Sunday, or a l al holiday at the plOE
ofconfinement, the prisoner may be releas~ by the Bureau on the
last preced ing weekday.

"(b) CnEDXT Towsnn Ssav1cs or SENTENCE ron S/msuc1onY Bs-

HAvlolt. A prisoner who is serving a term of imprisonment of more
than one year, other than a term of imprisonment for the duration

98 STAT. 2008
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of his life, shall receive credittoward the service of his sentence,
beyond the time served, of tifty-four days at the endof each year of
his term of imprisonment, beginning after the first year of the term,
unless the Bureauof Prisons determines that, during that year, he
has not satisfactorily complied with such institutional disciplinary
regulations as have been approved by the Attomey General and
issued to the prisoner. If the Bureau determines that, during that
year, the prisoner has not satisfactorily complied with such institu
tional regulations, he shall receive no such credit toward service of
his sentence or shall receive such lesser credit as the Bureau
determines to be appropriate. The Bureau's deten-nination shall be

made within fifteen days after theend of each year of the sentence.
Such credit toward service of sentence vests at thetime that it is
received. Credit that has vested may not later be withdrawn, and
credit that has not been eamed may not later be granted. Credit for
the last year orportion of a year of the term of imprisonment shall
be prorated and credited within the last six weeks of the sentence

"(c) PaS-RELEASE Cos-mm'. The Bureau of Prisons shall, to the
extent practicable, assure that a prisoner serving a term of impris
onment spends a resonable part, not to exceed six months, of the
last 10 per centum of the term to be served under conditions that
will afford the prisoner a reasonable opportunity to adjust to and
prepare for his reentry into the community. The United States
Probation System shall, to the extent practicable, offer assistance to
a prisoner during such pre-release custody.

"(d) Au;m'MErrr or Cum-nNG, FUNDS, AND 'I'aANsi>OmwnON.
Upon the release of a prisoner on the expiration of his tenn of
imprisonment, the Bureau of Prisons shall fumish him with

"(Il suitable clothing;
"(2) an amount of money, not more than $500, determined by

the Director to be consistent with the needs of the offender and
the public interest, unless the Director determines that the
financial position of the offender is such that no sum should be

furnished; and
"(3) transportation tn the place of his conviction. to his bona

fide residence within the United States, or to such other place
within the United States as may be authorized by the Director.

"(el Som-:Bv1slon Arran RELEASE. A prisoner whose sentence
includes a term of supervised release after imprisonment shall be

released by the Bureau of Prisons to the supervision of a probation
officer who shall, during the term imposed, supervise the person

released to the degree warranted by the conditions specified by the
sentencing court. The term of supervised release commences on the
day the person is released from imprisonment. The tenn runs
concurrently with any Federal, State, or local term of probation or
supervised release or parole for another offense to which the person
is subject or becomes subject during the term'of supervised release.
except that itdoes not run during any period in which the person is
imprisoned, other than during limited intervals as a condition of
probation or supervised release, in connection with a conviction for
a Federal. State, or -local crime. No prisoner shall be released on
supervision unless such prisoner agrees to adhere to an installment
schedule, not to exceed two years except in special circumstances, to
pay for any fine imposed for the offense committed by such prisoner.

98 STAT. 2009
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manner as s judgment in a civil action, and by the victim named in HIS :

the order to receive the restitution in the some manner as a 5 of is
judgment in a civil action."; mu

(4) adding the following new section at the end of chapter 232: ! limi
18 USC 9573 - "! 3613. Definitions for sentencing provisions sect

in tl
Anu. Po. 1987 "AS used in chapters 2Zl and 229-
2001. "la) 'found guilty' includes acceptance by a court of a plea of und

guilty or nolo contendere; }

"(bi 'commission of an offense' includes the attempted com "(4) vt
mission of an offense, the consummation of an offense, and any guidelin
immediate flight after the commission of an offense; and ant to 2if l "(cl 'law enforcement officer' means a public servant author- specified'

! l ized by law or by a govemment agency to engage in or supervise (e)(1)(C)€
€

2; the prevention, detection, invstigation, or prosecution of an $ "(li) Arras
offense."; and

!
ET

(5) adding the following mption and sectional analysis at the sentence if)~
notice of a

beginning of new chapter 232: IS'

ii "(1) WE

"(2) W:
"CHAPTER 232-MISCELLANEOUS SENTENCING entenci

PROVISIONS pursuan
fr "(3) w.

'?Sec.
(Sil; "S66I. Ue of information for sentencing.

line has

£

FM

"SS7. Conviction mood;
1663. Order of rltihltion.

~ U.S.C
III

,?
"3664.Pmosdure for iuin order of ritltution. the
"3665.Firer -aup~ bymnvicidflonl
"SbG. Bribe

of i
1661. Liquor! n related property; definitions. mm
"3668. Remilon or mitigtion of forfeitur undrliquor lal; p ~ ion pndinp

i
trial

limi
sect

*3669. ('Anveyuloe nrrylng liquor.
"

; JN "SHO. Disposition of omveyno mind forviolation of the Indian liquor lala -9
- &

in tl

L

"86'lI. Vzels nrrying exploivu nd sheng! prengem. (
I(

1S12.Dutiaofdirec1orofadminidntiuofflceoftlnunitbdst1oourh. und
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"SETS. Iklinllion for nntendri provisions-". Crir
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li USC 8625. "I 3625. Inppliclaility of the Administrative Procedure Act (b) The ch=

is amended l
'"The revisions of sections 554 and 555 and 70I through' 706 of and 231, and

title 5, ~lnited State Code, do not ap ty to the making of any
detennination, decision, or order under tllfis subchapter."; *221. Sentences

19 USC sees (3) in section 3663 (fonnerly section 3579): *229. Pot -SenT
"BI. Repealed(A) b amending subsection cg) to read as follows: 132. Mlcellm"(il If such defendant Ls placed on probation or sentenced to a

term of supervised release under this title, any restitution ordered Sac. 213.
under this section shall be a condition of such probation or super- amended by
vised release. The court may revoke probation, or modify the tenn "! 3742. Revlor conditions ofa term of supervised release, or hold a defendant in
contempt pursuant to section 3583(e) if the defendant fails tn comply "(a) Arrn
with such order. In determining whether to revoke probation,

ii
modif the term or conditions of supervised release, or hold' a ~

~*..i:.::
-
.i

defendant serving term of supervised release in contempt, the "(1) wi
I . court shall consider the defendant's employment status, eaming £;2* "(2) wi

'
£1

ability, financial resources, the willfulness of the defendant's failure sentenci
to pay, and any other special circumstances that may have a bearing pursuan
on the defendants ability to pay."; and

RE
"(3) W;

(Blby amending subsection (h) tn read as follows: line has
"(h) An order of restitution may be enforced b the United States 28 U.S.C

in the manner provided in sections 3812 and $~13 or in the same "(
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(b) The chapter analysis of part II of title 18, United States Code,
is amended by striking out the items relating to chapters 227, 229,
and 231, and insertingin lieu thereof the following:

"229. Post-sentence Administration ; 3601
*231. Repealed
"232. Miscellaneous Sentencing Provisions 866I".

SEC. 213. (a) Chapter 235 of title 18, United States Code, i
amended by adding the following new section at the end thereoh

"? 3742. Review of a sentence
"(a) APPEAL BY A DEFENDANT.-A defendant may file a notice of

appeal in the district court for review of an otherwise final sentence
if the sentence-

"(1) was i.mpo~ in violation of law;
"(2) was imposed as a result of an incorrect application of the

sentencing guidelines issued by the Sentencmg Commission
pursuant to 28 U.S.C. 994(a); or

"(ii) was imposed for an offense for which a sentencing guide-
line has been issued b the Sentencing Commission pursuant to
28 U.S.C. 994(a)(1), andy the sentence is greater than-

,

"(A) the sentence specified in the applicable guideline to
the extent that the sentence includes a greater fme or term
of imprisonment or term of supervised release than the
maximum established in the guideline, or includes a more
limiting condition of probation or supervised release under
section 3563 (6)(6) or (b)(ll) than the maximum established
in the guideline; and

"(B) the sentence specified in a plea agreement, if any,
under Rule 11 (e)(l)(B) or (e)(I)(C) of the Federal Rules of
Criminal Procedure; or

"(4) was imposed for an offense for which no sentencing
guideline has been issued by the Sentencing Commission pursu-
ant to 28 U.S.C. 994(aX1) and is greater than the sentence
specified in a lea agreement, if any, under Rule 11 (e)(l)(B) or
(e)(lXC) of the Federal Rules of Criminal Procedure.

"(il) APPEAL Bv 'ri-is GOVERNMENT.-The Govemment may file a
notice of a pea] in the district court for review of an otherwise tinal
sentence it? the sentence-

"(1) was imposed in violation of law;
"(2) was imposed as a result of an incorrect application of the

sentencing idelines isued by the Sentencing Commission
pursuant to ~~ U.S.C. 994(a);

"(3) was imposed for an offense for which a sentencing guide-

line has been issued b the Sentencing Commission pursuant to
28 U.S.C. 994(a)(1), and' the sentence is less than-

"(A) the sentence specified in the applicable ideline to
the extent that the sentence includes a lesser Elie or term
of imprisonment or term of supervised release than the
minimum established in the guideline, or includes a less
limiting condition of probation or supervised release under
section 3563 (bX6) or (b)(l1) than the minimum established
in the guideline; and

"(B) the sentence gunned in
a plea agreement. if any,

under Rule 11 (e)(l)( ) or (e)(l)(c) of the Federal Rules of
Criminal Procedure; or

98 STAT. 2011
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'€(4). was imposed for an offense for which no sentencing
guideline has been issued by the Sentencin Commission pursu -

 ant to Z8 U.S.C. 994(a)(1) and is less than the sentence specified
in

a Iplea agreement,
if any, under Rule l1 (e)(lXB) or (eXl)(C) of

the edera Rulesof Criminal Procedure;
and' the Attnmey General or the Solicitor General personally
approves the l'iling ofthe notice of appeal.

'(c) Rsconn ou Rsvrsw.- if a notice of appeal is tired in the
district court ursuant to subsection ca) or (bi, the clerk shall certify
to t.he "court orappeals-

"(llthat portion of the record in the case that is designated as
pertinent by either of theparties;

"(2) the presentence report; and
"(3) information submitted during the sentencing

'

"(cllm(€<)Hr:dsirrl~aanoN.- upon review of the record, the court of
appeals shall determine whether the sentence-

"(1) was imposed in violation of lai;
"(2) was imposed as s result of an incorrect application of the

sentencing guideline; or
"(3) is outside the range of the applicable sentencing guide-

line, and is unreasonable, having regard for-
"(A) the factors to be considered in imposing a sentence.

as set forth in chapter 227 of this title; an
"(B) the rusons for the imposition of the particular

sentence. as stated me district court pursuant tb the
provisions of section c).

The court of appeals shall give due regard to the opportunity of the
district court to judge the credihilit of the witnasa, and shall
accept t.he findings of fact of the district court unless they are.
clearly erroneous.

"(el Dsclsrorc AND D1srOsmOx.- If the court of appeals determines
that the sentence-

"(1) was imposed in violation of law or imposed as a result of
an incorrect application of the sentencing guidelines, it shall-

"(Al remand the case for further sentencing proceedings;
or

"(B) correct the sentence;
"(2) is outside the ran e of the applicable sentencing guideline

and is unreasonable, it sunil state specific reasons for its conclu-
sions and-

"(A) if it determines that the sentence is too high and the
appeal has been filed under subsection (a), it shall set aside
the sentence and-

"(i) remand the case for imposition of a lesser
sentence;

"(ii) remand the case for further sentencing proceed-

ings; or
'(iii) impose a lesser sentence;

"(B) if it detennines that the sentence is tno low and the

appeal has been filed under subsection (b),
it shall set aside

e sentence and-
"(i) remand the case for imposition of  a greater

sentence;
"(ii) remand the ease for further sentencing proceed -

'

ings; or
'(iii) impose a greater sentence; or

98 STAT. 2012
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"(3) was not imposed in violation of law or imposed as a result
of an incorrect application of the sentencing guidelines, and is

 not unreasonable, it shall afiirrn the sentence.' .
(b) The sectional anal is of chapter 235 of title 18, United States

Code. is amended b adding t.he following new, item sher the item
relating to section 3l'41:
"3142. Review of sentence".

Sec. 214. Chapter 403 of title 18, United States Code is amended as -

follows:
ca) Section 5037 is amended-

(1) by redesignating subsection (c) as subsection (d); and
(2) by striking out ubsections CB) and (b) and inserting the

following new subsections in lieu thereof:
"(a) If the court fmds a juvenile tn be a juvenile delinquent. the

court shall hold a disposition hearing conceming the appropriate
disposition no later than ,twenty court days abel the juvenile delin-

quency hearing unless the court has ordered further study pursuant
to subsection (e). After the disposition hearing, and after considering
any pertinent policy statements promulgated by the Sentencing
Commhsion pursuant to 28 U.S.C. 994, the court may suspend the
findings of juvenile delinquency, enter an order of restitution pursu-

ant to section 3556, lace him on robation, or ,commit him tn
official detention. With respect to release or detention pending an
appeal or a petition for li writ of oertiorari alter disposition, the
court shall roceed pursuant to the provisions of chapter 207.

"(b) The ~rrn for which probation may be ordered for a juvenile
found to be ajuvenile deiin uent may not extend-

"(1) in the case of a ~uvenile who is les than eighteen years
old, beyond the lesser of-

'(A) the date when the juvenile becomes twenty-one
years old; or

"(B) the maximum term that would be authorized by
section 3561(b) if the juvenile had been tried and convicted
as an adult; or

"(2) in the case of a juvenile who is between eighteen and
twenty-one

~
ears old, beyond the lemer of-

"(Alt ree ears;or
"(B) the rrllaximum tenn that would be authorized by

section 3561(blif the juvenile had been tried and convicted
as an adult.

The provisions dealing with probation set forth in sections 3563,
8564. and 3565 are applicable to an order placing a juvenile on
probation.

"(c) The term for which official detention may be ordered for a
juvenile found to be ajuvenile delinquent may not extend-

*11) in the case of a uvenile who is less than eighteen years
old. beyond the lmer ol'-

'(A) the date when the juvenile becomes twenty-one
years old; or

"(B) the maximum term of tm risonment that would be
authorised b section 3581(b) if tee juvenile had been tried

 and convicted as an adult; or
"(2) in the case of a juvenile who is between eighteen nd

twenty-one years old- .

 "(A) who if convicted as n adult would be convicted of
Class A, B, or C felony. beyond five years; or

98 STAT. 2013
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"(B) in any other case beyond the lesser of-
"(i) three years; or
"(ii) the maiimum term of imprisonment that would

be authorimd by section 3581(b) if the juvenile had
been tried and convicted a an adult".

cb) Section 5041 i repealed.
cc) Section 5042 is amended by-

(1) striking out- "parole or" each place it appears in the
 caption and text; and

(2) striking out "parolee or".
 (ti) The sectional analysis is amended by strikin out the "items"di7-ins *0 Sed-ions 5041 and 5042 and inserting in ~ieu thereof the

following:
"5(MI. Reputed.
"5012 Reremtioa of Probtion.".

Sac. 215. The Federal Rules of Criminal Procedure are amended
as follows:

ca) Rule 32 i amended+
(1) by deleting subdivision (a)(1) and inserting in lieu thereof

the following:
"(1) lurosmon or Sl:N-nmc=.-sentence shall be imposed without

unnecemary delay, but the court may, upon a motion that is jointly
med bY the defendant and by the attomey for the Govemment and
that exerts a factor important to the sentencing determination is
not capable of being resolved at that time, postpone the imposition
of sentence for a reasonable time until the factor is capable of being
rsolved. Prior to the

entencin' ~
hearing, the court shall provide the

counsel for the defendant and t e attomey for the Govemment with
notice of the probation ofiicer's detennination, pursuant to the
provisions of subdivision (CXZXB), of the sentencing classitications
and sentencing guideline range believed to be applicable to the case.
At thesentencing hearing, t.he court shall afford the counsel for the
defendant and the attomey for the Govemment an opportunity to
comment upon' the probation ofltcer's determination and on other
matters relating to the appropriate sentence= Before imposing sen-
tence. the court shall also-

"(A) determine that the defendant and his counsel have had
the opportunity to read and discuss the presentence investiga-

tion report made available pursuant to subdivision (CX3)(A) or
summary thereof made vailable pursuant to subdivision
(CX3)(B);

"(B) afford counsel for the defendant an opportunity to speak
on behalf of the defendant; and

"(C) addrum the defendant personally and ask him if he
wishm tn make statement in his own behalf and tn present
ny information in mitigation of the sentence.

The attnme for the Govemmentshall have an equivalent oppgrgu.

an~
'

t~;ipu~ to the court. Upon motion that is jointly Bled by the
e en t md by the ttomey for theGovemment. the court may

hear in camera such statement by the defendant, counsel for the
, defendant, or the attomey for the Govemment."-

(2) in subdivision (ax2),'by adding ,including any right to
PP€&1 the entence." after "right to ppeal' in.the first
entenoe:

98 STAT. 2014
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(3) in subdivision (aX2), by adding except that the court
shall advise the defendant of any right to appeal his sentence"
afi-er."nolo contendere" in the second sentence;

(4) by amending the first sentence of subdivision (C)(I) to read
as follows:

"A probation ofiicer shall make a preaentence investigation and
report to the court before the imposition of sentence unless the court
finds that there is in the record information sufficient to enable the
meaningful exercise of sentencing authority pursuant to 18 U.S.C.
8553, and the court explains this finding on the record.";

(5)by amending subdivision (CX2) to read as follows:
"(2) REPORT. The report of the presentence invetigation shall

contain
"(A) information about the history and characteristics of the

defendant, including his prior criminal record, if any, his fman-

cial condition, and any circumstances affecting his behavior
that may be helpful in imposing sentence or in the correctional
treatment of the defendant;

"(B) the classification of the offense and of the defendant
under the categories established by the Sentencin Commission

~grsuant to section
99-i(a) of title 28, that the pro~ation officer

lieves to be applicable to the defendant's case; the kinds of
sentence and the sentencing range suggested for such a category
of offense committed by such a category of defendant as set
forth in the idelines issued by the Sentencing Commission
pursuant to ~~ U.S.C. 994(a)(1); and an explanation by the
probation ofEcer of an factors that'may indicate that a sen-
tence of a different kimi' or of a different length than one within
the applicable guideline would be more appropriate under all
the circumstances;

"(C) any pertinent policy statement issued by the Sentencing
Commission pursuant tn 28 U.S.C. 994(a)(2);

"(D) verified information stated in a nonargumentative style
containing an assessment of the financial, social, psychological,
and medical impact upon, and cost tn, any individual against
whom the offense has been committed;

"(E) unless the court orders otherwise, information concem-

ing the nature and extent of nonprison programs and resources
available for the defendant; and

"(F) such other information as may be required by the court)';
(6) in subdivision (C)(3)(A), by deleting "exclusive of any rec-

ommendations asto sentence" and inserting in lieu thereof
including the infonnation required by subdivision (c)(2) but

not including any final recommendation as to sentence.";
(7) in subdivision (C)(3)(D), delete "or the Parole Commission";
(8) in subdivision (C)(3)(F), delete "or the Parole Commission

pursuant to 18 U.S.C. 59 4205(c), 4252, 5010(e), or 503'7(c)" and
substitute "pursuantto 18 U.S.C. 53552Kb)"; and

(9) by deleting "imposition of sentence is suspended, or dispo-

sition is had under 18 U.S.C. 94205(c)." in subdivision (d).

(b) Rule 35 is amended to read as follows:

"Rule 3$. Correction of Sentence
"(a) Coanscnou or A SszmtNcs on Rsumn. The court shall

correct a sentence that is determined on appeal under 18U.S.C. 37 42

to have been imposed in violation of law, to have been imposed as a
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result of an incorrect application of the sentencing guidelines, or tn
be unreasonable, upon remand of the case to the court

"(1) for imposition of a sentence in accord with the findings of
the court of appeals; or

"(2) for further sentencing proceedings if after such pro-

ceedings, the court determines that the original sentence was
incorrect.

"(li) CoucnoN or SENTENCE ron CHANGED Cmcumsrlmcrs.
The court,on motion of the Govemment, may within one year after
the imposition of a sentence, lower a sentence to reflect defend-

ant's subsequent. substantial assistance in the investigation or pros-
ecution of another pexson who has committed an offense to the
extent that such amistance is a factor in applicable guidelines or

~
licy statements issued by the Sentencing Commimion pursuant to
U.S.C. 994().".

cc) Rule 38 is amended
(1) by amending the caption to read: "Stay of Execution" and

deleting "(a) Stay of Execution."-

(2) by deleting subdivisions (b)bnd (c)-
(3) by redesignac' mbdivisim (sin through (axe as ms

divilionb CB) thmugtlii~l). respectively;
(4) in subdivision ca), by adding "from the convictidn or

sentence" alter "i taken";
(5) in the first sentence of subdivision ctv), by adding "from the

conviction or sentence" alter "is taken"-

(6) by amendin subdivision (d) to read as follows:
"(d) Ploslmou. ~ sentence of probation may be stayed if an

IP}! -=81 from the conviction or sentence is taken. If the sentence is
stayed. the court shall Ex the terms of the sta and

(7) by addin new subdivisions (el and (~ as follows:
"(e)cl.uuNu. ~bnrsrrusl-, None= io Vic-nms, AND RES11'rU-

110N. A sanction imposed as part of the sentence pursuant to 18

U.S.C- 3554, 3555. or 8556 may, if an appeal of the conviction or
sentence is taken be stayed b the district court or by the court of
appeals upon such terms as the court finds appropriate. The court
may issue such orders as may be reasonably, necesary to ensure
compliance with the sanction upon disposition of the appeal, includ-

i"5€i1i&'i'.?5','i.€.fZ.'JJS';:&'*&'"Ei'.Z"f.f?.';€.'J"'.I'.':'.f#.*l"£;.'SQi$*€3i€#.*32
the r ' t ofthedistrict rtcou or execution of a performance bond.

"mei? "isaslu -no. A civil or em loyment disability arising under
a Federal statute by reason of ties defendant's conviction or sen-

WM - MY. if Bo appeal is taken, be stayed by the district court or
by the court. of appeals upon such terms as the courtfmds appropri-
ate. The court may enter a ratraining order or an injunction or
take any other action that may be reasonably necessary to protect
the interest repreented by the disability pending disposition of the
sp ai.".

as Rule 40 ia amended by deleting "3653" in subdivision (dX!) and
inserting in lieu thereof "3605".

(e) Rule 54 is amended by amending the defmition of  i'Petty
offense" in subdivision (c) to read as follows: " 'Petty offense' means

clam 8 or C misdemeanor or an infraction."
(0 Rule 6(eX3XC) is amended byadding the following subdivision -

"(iv)
when t~rmitted by s court at the request of ad

ttomey for - govemment, upon showing that. such
matters may disclose a violation of state criminal law, to an

98 STAT. 2016
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propriate ofticial of state or subdivision of state for
tee urpose ofenforcing such law.";

cg) 'I'he Table of Rules that precedes Rule l isamended as follows:
(l)The item relating to Rule 35 is amended to read as follows:

"SS. Correction of Sentence.
"ml Correction of sentence on remnd. -

"lb) Correction of ssentence for changed clrcumuncui'.

12) The item relating to Rule 38 is amendedtoread as follows:

"38. Stay of Execution.
"ll Dnth.
"lb) Imprisonment.
"tel Fine.
"id! Probation.
"la) Criminal forfeilure. notice lovlctlms. nd restitution.

"ID Disabilities".

Sac. 216. CB) The Rules of Procedure for the Trial of Misdemeanors
Before United States Ma

' trates are amended by adding the follow-

ing new rule at the end t~jreof:

"Rule 9. Definition
"AS used in these niles, "petty offense' means a Class B' or C

misdemeanor or an infraction.".
(b) The Table of Rules that precedes Rule 1 is amended by adding

t the end thereof the following new item:
"9. mnniiim."

Sec. 217. cal Title 28 of the United States Code is mended by

adding the following new chapter after chapter 57:

"CHAPTER 58- UNITED STATES SENTENCING
COMMISSION

"Sec.
"991. United Stats Sentencing Commission; etnblishment and pur

-ptl.
"992. Term.! of olllce; com mtion.
"993. Powers nd dutis o~chinn.n.
"994. Dutia ofthe Commission.
"995. Power! of the Commiion.
*996. Director md Butt
"99'I. Annual rupert.
198. DeiinitionL

1991. United States Sentencing Commission; establishment nd
purposes

"(al There is established as n independent commission in the
judicial branch of the United States [ United States Sentencing
(bmmiasion which shall consist of seven voting members and one
nonvoting member. The Pruident. after consultation with re re-

enttives of judges. prosecuting ttomeys. defense ttnmeys. ~aw

enforcement otlicials, senior citizens, victims of crime. nd others
interested in the criminal justice proceu. shall appoint the votin
members of the Commission, b and with the dv1ce and consent oi'
the Senate. one of whom hallbe ap inted, by and with the advice
and consent of the Senate. as the C~birman. At least three of the
members shall be Federal judges in regular ctive service selected
fter considerin list of 1x ju es recommended to the President
by the Judicial Conference of th~~inited States. Not more than four

98 STAT. 2017
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of the members of the Commission shall be membersof the same

WT Oct. I2

1993 Pol
€ i

political party. The Attomey General, or his designee, shall be an ex - "The Ch=
€

i
ofticio, nonvoting member of the Commission. The Chairman and

f l members of the Commission shall be subject to removal from the
"(B) €

shall b
] i Commission by the President only for neglect of duty or malfeasance membe

in office or for other good cause shown. HM
I "(la) The purposes of the United States Sentencing Commision are

co
"(Destablish sentencing policies and practicesfor the Federal

'LIBcriminal 'ustice system that-
"(lg) assure the meeting of the purposes of sentencing as Xi

Si "! ssr. Dma
Ant, p. 1989 set forth in section 3553(aX2) of title 18, United States Code; "(al The (

"(B) provide certainty and faimess in meeting the pur- of the Com
poses of sentencin , avoiding unwarranted sentencing dis consistent -

"rities among de~ndanta with similar records who have United Sm
n found guilty of similar criminal conduct while main- the United

raining sufficient flexibilit to pennit individualized sen
ll(1)

£

J. tences when warranted by mitigating or aggravating entent
factors not taken into account in the establishment of cnmzn=

general sentencing practices; and
"(C) reflect, to the extent practicable, advancement in PT!

lcnowledge of human behavior as it relates to the criminal Ent
"(~llsdblireeliarpicrer~ebizgdof measurin the degree to which the

rer
sentencing, penal, and correctional practices are effective in hmmeeting the purposes of sentencing as set fonh in section fen

I WE
3553(a)(2) of title 18, United States Code. mil

I ?. : 8 USC 992 "5 992. Terms of office; compensation rer

! All "(al The voting members of the United States Sentencing Commis- ten
sion shall be appointed for six-year terms, except that the initial ren
terms of the first members of the Commission shall be staggered so (2) E

; "SI
that- guidelir

!

"(1) two members, including the Chairman, serve terms of six mentati

i

IBMS;
if i "(2) three members serve terms of four years; and am

"(3) two members serve terms of two years.
"(la) No voting member may serve more than two full terms. A 352voting member appointed to till a vacancy that occurs before the

expiration of the term for which his predecessor was appointed shall Eg
be appointed only for the remainder of such terra.

HE

position and shall be compensated during the term of office at the

I
I' .
cc) 'I'he Chairman of the Commission shall hold a full-time sect

Ill

annual rate at which judges of the United States courts of appeals Fed
are compensated. The votin members of the Commission, other plea
than the Chairman, shall had full-time positions until the end of Ill
the first six years after the sentencing guidelines o into effect 862
Pursuant to section 225(a)(1)(B)(ii) of the Sentencing I~eform Act of fort
1983. And shall be compensated at the annual rate at which judges

"(S)

of the United States courts of appeals are compensated. Thereafter, ppropr
in aceticthe votin members of the Commission, other than the Chairman, the teri

in

shall half part-time positions and shall be paid at the daily rate at forth in
which judges of the United States courts of appeals are compen- "(b) The (
aated. A Federal judge may serve aa a member of the Commission subsection (:without resigning his appointment as a Federal judge.

.

98 STAT. 2018
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*5 993. Powers and duties of Chairman

"The Chairman shall
"(a) call and preside at meetings of the Commission, which

shall be held for at least two weeks in each quarter after the
members of the Commission hold parttime positions; and

"(b) direct-
"(1) the preparation of requests for appropriations for the

Commission; and
"(2) the use of funds made available to the Commission.

"B 984. Duties of the Commission
"(al The Commission, by affirmative vote of at least four members

of the Commission, and pursuant to its rules and regulations and
consistent with all pertinent provisions of this title and title 18,

United States Code, shall promulgate and distribute to all courts of
the United States and to the United States Probation System

"(1) guidelines, as described in this section, for of a

sentencing court in determining the sentence to be imposed in a

criminal case, including
"(A) a determination whether to impose a sentence to

probation, a fme, or a term of imprisonment;
"(B) a determination as to the appropriate amount of a

line or the appropriate length of a term ,of probation or a
term of imprisonment;

"(C) a determination whether a sentence to a term of
imprisonment should include a requirement that the de

-

fendant be placed on a term of supervised release after
imprisonment, and, if so, the appropriate length of such a
term; and

"(D) a determination whether multiple sentences to
terms of imprisonment should be ordered to run concur-

rently or consecutively;
 "(2) general poli statements regarding application of the

guidelines or any other aspect of sentencing or sentence imple
-

mentation that in the view of the Commission would further the
purposes set forth in section 3553(aX2) of title 18, United States
Code, including the appropriate use of

"(A) the sanctions set forth in sections 3554, 8555, and
3556 of title 18;

"(B) the conditions of probation and supervised release
set forth in sections 3563(b) and 3581-1(d) of title 18;

"(C) the sentence modification provisions set forth in
sections 8563(c), 3573, and 8582(c) of title 18;

"(D) the authority granted under rule 11(e)(2) of the
Federal Rules of Criminal Procedure to accept or reject a

plea agreement entered into pursuant to rule li(e)(1); and
"(El the tem r release provisions set forth in section

8622 of title Irslid. the prerelesse custody provisions set
forth in section 3624(c) of title 18; and

"(3) guidelines or genera! policy statements regarding the
appropriate use of the probation revocation provisions set forth
in section 3565 of title 18, and the provisions for modification of
the term or conditions of probation or supervised release et
forth in sections 8563(c), 3564(d), and3583(e) of title 18.

"(ii) The Commission, in the guidelines promulgated pursuant to
subsection (a)(1), shall, for - each category of offense involving each
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catego of defendant, establish a sentencu~
' ran that is consist-

ent with ali pertinent provisionsof title 18, nite~
e
State Code. If a

sentence specified by the guidelines includes a term of imprison
-

ment, the maximum of the range established for such a term shall
not exceed the minimum of that range bymore than 25 per centum.

"(c) The Commission, in establishing categories of offenses for use
in the guidelins and policy statements goveming the imposition of
sentences of probation, a fme, or imprisonment, goveming the

imposition of other authorized sanctions, goveming the size of afine
or the length of a term of probation, imprisonment, or supervised
release, and goveming the conditions of probation, su rvised re-

lease, or imprisonment, shall consider whether the foli:wing mat
-

tens, among others, have any relevance tn the nature, extent, place
of service, or other incidents of an appropriate sentence, and shall
take them into account only tn the extent that they do have

relevance-
"(1) the grade of the offense;
"(2) the circ1unstances under which the offense wu commit-

ted which mitigate or aggravate theseriousn~ of the offense;
"(3) the nature anddegree of the harm caused by the offense.

including whether it involved property, irreplaceable roperty,

a person, a number of persons, or breach of public trust;
'(4) the community view of the gravit of the offense;
"(5) the public concem generated b the offense;

-

"(6) the deterrent effect a ~artic1~ar sentence may have onthe commission of the offense y others; and
"('I) the current incidence of the offense in the community

and in the Nation as a whole.
"(ti) The Commission in establishing categories of defendants for

use in the guidelines and poli statements governingthe imposition
of sentences of probation, nine, or imprisonment. goveming the
imposition of other authorized sanctions, goveming the size of a fine
or the length of a term of probation, imprisonment, or supervised
release, and goveming the conditions of probation, su rvised re-

lease, or imprisonment, shall consider whether the foliiiewing mat
-

ters, among others, with rspect tn a defendant, have an relevance

tn the nature, extent, place of service, or other incid~nts of an
appropriate sentence, and shall take them into account only tn the
extent thatthey do have relevance-

"(1) e;
"(2) ~ucation;
"(3) vocational skills;
"(4) mental and emotional condition to the extent that such

condition mitigate the defendant's culpability or tn the extent
that such condition is otherwise plainly relevant;

"(5) physical condition, includi drug dependence;

"(6) previous employment recoi
-~;

"(7) ' tiesandresponsibilities;
"(il) comnivunity ties;
"(9) role in the offense;
"(IO) criminal history; and 
"(Il) degree of dependence upon criminal activity for a liveli

-

hood.
'l'he Commission shall assure that the guidelines and policy state
ments are entirely "neutral as to the race, sex, national origin, creed,
and socioeconomic status of otfenders;
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"(el The Commission shall assure that the guidelines and policy
statements, in recommending a term of imprisonment or length of a
temi of imprisonment, reflect the general inappropriateness of con-

sidering'the education, yocational skills, employment record, family
tiesand responsibilities, and community ties of the defendant.

"(0 The Commission, in promulgating guidelines ursuant to
subsection (a)(l), shall promote the purposes set forth in section
991('b)(1), with particular attention to the requirements of subsection
991(b)(1)(B) for providing certainty and faimess in sentencing and
reducing unwarranted sentence disparities.

"(g) The Commission, in promulgating guidelinespursuant to
subsection (a)(l) to meet the purposes of sentencing as set forth in
section 8553(aX2) of title 18, United States Code, shall take into
account the nature and capacity of the penal, correctional, and other
facilities and services available, and shall make recommendations
conceming any change or expansion in the nature or capacity of
such facilities and services that might become necessary as a result
of the guidelines promulgated pursuant to the provisions of this
chapter. The sentencing guidelines prescribed under this chapter
shall be formulated to minimize the likelihood that the Federal

prison population will exceed the capacity of the Federal prisons,
determined by the Commission.

"(li) The Commission shall assure that the guidelines will specify a
sentence to a term of imprisonment' at or near the maximum term
authorised by section 8581(1=) of title 18, United States Code, for
categories of defendants in which the defendant is eighteen years
old or older and

"(I) has been convicted of a felony that is
"(Al a crime of violence; or
"(B) an offense described in section 401 of the Controlled

Substances Act (21 U.S.C. 841), sections 1002(a), 1005, and
1009 of the Controlled Substances Import and Export Act
(21 U.S.C. 952(a), 955, and 959), and section 1 of the Act of
Se tember 15, 1980 (21 U.S.C. 955a); and

"(2) has previously been convicted of two or more prior felo-

nies,each of which is
"(Al a crime of violence; or
"(B) an offense described in section 401 of the Controlled

Substances Act (21 U.S.C. 841), sections 1002(a), 1005, and
1009 of the Controlled Substances Import and Export Act
(21 U.S.C. 952(a), 955, and 959), and section 1 of the Act of
Se tember 15, I980 (21 U.S.C. 955a).

"(i) The C~ommission shall assure that the guidelines will specify a

sentence to a substantial term of imprisonment for categories of
defendants in which the defendant

"(1) has a history of two or more prior Federal, State, or local

felony convictions for offenses committed on different occasions;"(2 committed the offense as part of a pattern of criminal
conduct from which he derived a substantial portion of his
income;

"(8).committed the offense in furtherance of a conspiracy with
three or more rsons engaging in a pattern of racketeering
activity in whic~ethe defendant participated in a managerial or
supervisory capacity;

'(4) committed a crime of violence that constitutes a felony
while on release pending trial, sentence, or appeal from a

Zu.s.ceng.Ns;. -s-asu.vu.-s 98 STAT. 2021
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FMEH1. Silk. or local felony for Which he was ultimately
convicted: or

"(5) committed a felony that is set forth in section 401 or 1010
of the Com rehensive Abuse Prevention and Control Actof 1970 (21~l.S.C. Ml ). and that involved traflicking in

substantial quantit of a controlled substance
"G) The Commission shall insure that the guidelines reflect the

EErleraI appropriateness of imposing a sentence other than imprie
onment in cass in which the defendant is  first offender who hasnot been convicted of a crimeof violence or an otherwise serious
offense. and the general appropriatenes of imposing e term ofimprisonment on person convicted of a crime of violencethat
results in serious bodily injury.

"(lt) The Commission shall insure that the guideline reflect the
;na ~'ropnaten1sn ,of imposing a sentence to a term of imprisonment
or e urpose o rehabilitati dant or providing the

defenders. with needed educatidlrfalud: vi~s~ional training, medical
care, or other correctional trmtment.

"(l) The Commission shall insure that the guidelines promulgabd
pursuant to subsection (a)(l)zeflect-

"(1) the appropriatenss of im ing an incremental penaltyfor each offense ma msc in which': defendant is convicted cg'.
"(A) multiple offense committed in the "same course of

conduct that ruult ln the exercise of ancillary jurisdiction
over one or more of the offenses- and

"(B) multiple offenses committed at different timg, in.
cluding those casa ln which the subsequent otfense i
violation of section 3146 (penalty for failure to appear) or is
committed while the person is released ursuant to the
provisions of section 3147 (penalty for an o&ense committed
while on release) of title 18 - and

"(2) Lhe general inap mprieteness of impming consecutive
terms of imprisonment ~" n offense of cons iring to commit
n offense or solicitin commission of an offense and for an
offense that was the sci object of the conspi or solicitation.

"(m) The Commission shall insure that the gulidg~ines reflect thefact that, in many cases. current sentences do not accurately reflect
the seriousn~ of the oB'ense. This will require that, as starting
point in ita development of the initial sets of guidelines for particu-
" *1*98011H of casa, the Commimion ascertain the average sen.""UH imposed in such categorie of cases prior to the creation of

the Commimion, and in casas involving sentences to terms of impris-

onment, the, length of such terms actually served. The Commission
shall not be bound by such average sentences and shall - independ-
entry develop sentencing range that is consistent with the

~2~; of sentencing dacribed in edion 8553(X2) of title 18, Uruted
pur-

"(n) The Commimion per-iodimlly shall review and revise ln
consideration of comments and data coming to it attention,the
guidelines promulgated pursuant to the provisions of this section. l
u1f1lling its duties nd in exercising ita powers. the Commissio

shall consult with authorities on, nd individual and institution;
reptesmttiva ol; various of the Federal criminal justice

of the United States Department of J ustice, and a representative of
the Federal Public Defenders shall submit to the Commission any

98 STAT. 2022
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observations, comments, or uestions pertinent to the work of the
Commission whenever theyt~elieve such communication would be
useful, and shall, at least annually, submit to the Commission a
written report commenting on the operation of the Commissions
guidelines, suggesting changes in the guidelines that BP~" *0 be
warranted, and otherwise assessing the Commissions wor

"(o) The Commission, at or after the beginning of a regular session
of Congress but not later than the first da of May, shall report to
the Congress any amendments of the guidelines promulgated pursu
ant to subsection (a)(I), and a report ofthe reasons therefor. and the
amended guidelines shall take effect one hundred and eighty days
after the Commission reports them, except to the extent the effec
tive date is enlarged or the guidelines are disapproved or modified
by Act of Congress.

"(p) The Commission and the Bureau of Prisons shall submit to
Congress an analysis and recommendations conceming maximum
utilization of resources to deal effectively with the Federal prison
population. Such report shall be bsed upon consideration of a
variety of alternatives, including-

"(1) modemization of existing facilities;
"(2) inmate classification and periodic review of such classiti-

cation for use in placing inmates in the least restrictive facility
necessary to ensure adequate security'; and

"(3) use of existing Federal facilities, such as those current!)'
within military jurisdiction.

"(q) The Commission, within three years of the date of enactment
of the Sentencing Reform Act of 1983, and thereafter whenever it
finds it advisable, shall recommend to the Congress that it raise or
lower the grades, or otherwise modify the maximum penalties, of
those offenses for which such an adjustment appears appropriate.

"(r)The Commission shall give due consideration to any petition
filed by a defendant requesting modification of the guidelines uri-
lized in the sentencing of such defendant. on the basis of chansed
circumstances unrelated tothe defendant, including changes ill-

"(l)the community view of the gravit of the offense;
"(2) the public concem generated by the offense; and 
"(3) the deterrent effect particular sentences may have on the

commission of the offense by others.
Within one hundred and eighty days of the filing of such petition
the Commission shall provide written notice to the defendant
whether 'or not it has approved the petition. If the petition is
disapproved the written notice shall contain the reasons for such
disapproval. The Commission shall submit to the Congress at least
annually an analysis of such written notices.

"(s) The Commission, in promulgating general. policy statements

52%Zf3'£'fiA>";? ££'EiZ'*iEE'f*~;1i".i";;'i?~*'$5'h€'Z?i22'.Tf3-i'"tE '£'...'5fZ}23
extraordinary and com Iling reasons for sentence reduction, in-

cluding the criteria to BE a plied and a list of
specific exalr~ples.Rehabilitation of the defendhnt alone shall not be conside an

extraordinary and compelling reason.
"(t) If the Commission reduces the term of imprisonment recom-

mended inthe guidelines applicable tn a particular offense or
category of offenses.it shall specify by what amount the sentences of
prisoners serving terms of imprisonment that are outside the appli-
cable guideline ranges for the offense may be reduced.
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"(u) The Commission shall ensure that the general policy state-
ments promulgated pursuant to subsection (aX2) include a policy
limiting consecutive terms of imprisonment for an offense involving

violation of a "general prohibition nd for an ofTense involving a
violation of a specific prohibition encompased within the general
prohibition,

"(v) The appropriate judge or ofiioer shall submit to the Commis
sion in connection with each sentence imposed a written report of
the sentence, the offense for which it

is imposed. the age. race. andsex of the offender, information regarding actors made relevant by
the guidelines, and such other information as the Commission finds
ppropriate.'i'he Commission shall submit tn Congress at least
annually an analysis of thse reports and any recommendations for
lqislation that the Commision concludes is warranted by tba!
analysis.

"(vw) The provisions of section 553 of title 5, relating tn publication
in the Federal Register and public hearing procedure, shall apply to
the promulgation of guidelines pursuant to this section.

"! 995. Powers of the Commission
"(a) The Commission, by vote of majority of the members

present and voting, shall have the power to-
"(1) establish general policies and promulgate such niles and

regulations for the Commission as are necessary to carry out
the

-£(Ei*.3',';'£?.€'.L'i1'rShEi?.".'21.,,EM.£EhEsaBn£.€££.r
of the Sentencing Commission, who shall serve at the discretion
of the Commission and who shall be compensated at a rate not
to exceed the highst rate now or hereaher rescn'bed for grade [

18 of the General Schedule pay ratu (5 USS. 5332);
"(il) deny, revise, or ratify any request for regular, supplemen-

tal, or deficiency ap ropriationa prior tn any submission - of
such request to the (slice of Management and Budget bythe
Chairman;

"(4) procure for the Commission temporary nd intermittent
services tn the same extent as is authorized by section 3109(b) of
title 5, United States Code;

"(5) utilize, with their consent, the services, ui mont-. per
sonnet, information, and facilitia of other Fede~l. state. lOCEl1.

and private agencies and instrumentalities with orwithou!
reimbursement therefor;

"(6) without regard to 31 U.S.C. 5324, enter into and perform
such contracts, leases, cooperative agreements, and other trans-

actions as may be nec~ ary in the conduct of the functions of
the Commission, with any public agency. or With any person.
firm, association, corporation, educationalinstitution, or non=

profit organization;
"('I) accept and employ,in carr-yin out the provisions of this

Htle voluntary and uncom nsatedg services. notwithit-im""!
the provisions of 31 U.S.C. 1~:2 bovvever, individuals providi1'lb
such services shallnot be considered Federal GII1P10Y999 ""PV-

for purposes of chapter 8l of title 5, United States Cod with

sect
to job-incurred disability and title 28, Unitedesi-BUGS

e, with res to tort claims;
"(8) requestp~itch information, data. and reports from my

Federal agency or judicial officer as the Commission may from

98 STAT. 2024
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time to time require and as may be produced consistent with
other law;
"(9) monitor the performance of probation officers with

regard tn sentencing recommendations, including application of
the Sentencing Commission guidelines and policy statements;

"(Id) issue instructions to probation ofticers oonceming the
application of Commission guidelines and licy statements;

'(il) an -ange with the head of any other Federal agency for
the performance by such agency of any function of the Commis

-

sion. with or without reimbursement;
"(I2) establish a research and development program within

the Commission for the purpose of
"(A) serving as a clearinghouse and information center

for the collection, preparation, and dissemination of infor
-

mation on Federal sentencing practices; and
"(B) assisting and serving in a consultingcapacity to

Federal courts, departments, and agencies in the develop
-

ment, maintenance, and coordination of sound sentencing

"(fi~acc~~~sct systematically the data obtained from studies.
research, and the empirical experience of public and private
agencies conceming the sentencing process;

"(14) publish data conceming the sentencing process;
"(IS) collect systematically and disseminate information con

-

ceming sentences actually imposed, and the relationship of

such sentences to the factors set forth in section
3553(a) of title

18, United States Code;
"(IS) collect systematically and disseminate

- information re
garding eifectiveness of sentences imposed;

"(17) devise and conduct, in various geographical locations,
seminars and workshops providing contmuing studies for per

-

sons engaged in the sentencing field;
"(IS) devise and conduct periodic training rograms of in-

struction in sentencing techniques for 'udicial) and probation

personnel and other persons connected with the sentencing

process;
"(19) study the feasibility of developing guidelines for the

disposition of juvenile delinquents;' (20) make recommendations to Congress concerning modiii
-

cation or enactment of statutes relating to sentencing, penal.
and correctional matters that the Commission finds to be neces

-

sary and advisable to carry out an effective, humane and

rational sentencing policy;
"(21) hold hearings and call witnesses that might assist the

Commission in the exercise of its powers or duties; and
"(22) perform such other functions as a.re required to permit

Federal courts to meet their res nsibilities under section

8553(a) of title 18, United State ale, and to permit others
involved in the Federal criminal justice system to meet their
related responsibilities.,

"(li) The Commission shall have such other powers and duties and
shall perform such other functions as may be necessary to carry out

the purposes of this chapter. and may delegate to any member or
designated person such powers as may be appropriate other than the
power to establish general policy statements and guidelines pursu

-

ant to section 994(a) ill and (2), the issuance of general policies and
Promulgation of- rules and regulations pursuant to subsection (a)(l)

98 STAT. 2025
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of this section, and the decisions as to the factors tn be considered in
establishment of categories of offenses and offenders pursuant to section 994(b). The Commisiion shall, with respect to its activities'

under subscctions (a)(!l), (a)(I0), (a)(ll), (aXI2), (a)(l3l), (a)(lEU, (a)(l5), .i

"(ul(lti), (al(l'l). and (a)(l8). to the extent practicable, utilize existing

F

resources of the Administrative Oflice ol' the United Stats Courts
and the Federal Judicial Center for the purpose of avoiding unneces- : ti,
sary duplication.

-
1 .-ia"(c) Upon the requrst of the Commission, each Federal agency is

authorired and directed to make its services, equipment, personnel, . 2:
facilities, and information available to the greatat practicable
extent to the Commision in the execution ol' its functions.' "(d) A simple majority of the membership then sewing shall ,TIconstitute a quorum for the conduct of busines. Other than for the
promulgation of guidelines and policy statements pursuant to sec-
tion 994, the Commision may exercise its powers and fulfill itsdutia by the vote of a simple majority ol' the members present.

Fa"(e) Except as otherwise provided by law, the Commission shall
maintain and make available for public inspection a recordof thetina! vote of each member on any action taken by it.

ti#'5 996. Director nd staff
"(a) The Staff Director shall supervise the activitie of persons iiIf

employed by the Commision and perform other duties asigned to
BEhim by the Commision.

 nil"(b) The St-aLT Director shall, subject to the approval of the Com-
mision, appoint such ollicers and employees as are necessary in the
execution of the functions of the Commission. The olTicers and

iv'employea of the Commission shall be exempt from the provisions ot'part III of title 5, United Stats Code. except the following chapters:
81 (Compensation for Work Injuries), 83 (Retirement), 85 (Unem- {.
ployment Compensation), 87 (Life Insurance), 89 (Health Insurance).and 91 (Conflicts of Interest).

"5 991. Annual report £:2

"The Commission shall report annually to the Judicial Conference
of the United States, the Congress, and the President of the United 5 
States on the activitie of the Commision.
"! 998. llelinitions

ia.

"AS used in this chapter- F';

"(al 'Commision' means the United Stats Sentencing Com-mision;
%"(b) 'Commissioner' means a member of the United States 1

,Sentencing Commission;
"(cl 'guidelines' means the guidelines promulgated by the

 Commision pursuant to section 994(a) of this title; and =

"(d) 'rules and regulations' means niles and regulations pro-
mulgated by the Commission pursuant to section 995 of thistitle".

(b) The chapter analysis of part III of title 28, United SLates,code.
is amended by adding after the item relating to chapter 57 thefollowing new item:
'SIL. llnlte-ul States Sentencing Commission BI".

iii',
98 STAT. 2026
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Snl:. 218. (a) The following provisions of title 18, United States
Code, are repealed:

(1) section 1;
(2) section 3012;
(3) sections 4082(a), 40820>), 408~c), 4082(e), 4084, and 4085;
(4) chapter 309;
(5) chapter 311;
(6) chapter 314;
(7) sections 4281, 4283, and 4284; and
(8) chapter 402.

Red
' te bsect'

'

@,?*%'?.'2££2.*$. €1;€£,";£"22*2.'L;i"'if2.'"f;f;"T2zl%m1i.n1,££ or
chapter 1 of title, 18, United Stats Code, is amended to read:

Repaledf'.

P.L. 98-473

Sec. 220

18 USC 4lbi et

iiiqllsc 4201ec
seq.
18 USC 425I el

iiiqbscsoosn
seq.

(c) The item relating to section 8012 in the sectional analysis of
chapter 201 of title 18, United States Code, is amended to read:

"3012 Repealed,". *

(d) The chapter analysis of Part III of title 18, United States (kde,
is amendedby amending the items relating to-

(1) chapters 309 and 311 to read as follows:

"SI!. Rt
' ' 0.

and
(2) chapter 314 to read as follows:

*114.

(e) The items relating to sections 4084 and 4085 in the sectional
analysis of chapter 305 of title 18, United States Code, are amended
to read as follows:
"4084. Repaid.
"4085. Repm1ed!'.

(0 The sectional analysis of chapter 815 of title 18, United States
Code, is amended by amending Lhe items relating to-

iii section 4281 to read:
"421. Repealed.'?

and
(2)sections 4283 and 4284 to read as follows:

"Am. Repealed.
"ABA. Repealedl'.

cg) The item rela
' to chapter 4021n the cha ter analysis of Part

IV of title 18, Uni~e~ st.ates Code, is amended? to read as follows:
Mn=.

Sac. 219. (a) Sections 404(b) and 409 of the Controlled Substances
Act (21 US.C. 8440)) and 849) are re ed.

(b) Section 404(a) ot' the Contro~~d Substances Act (21 U.S.C.
844(a)) is amended by deleting the designation "(a)" atthe beginning

' of the subsection.

'rscl-rmclu. um CONrOB.M1NGAMaN
-DMEN1-S

Sac. 220. The
lmmifration

and Nationality Act (8 U.S.C. 1101et
 seq.) is amended as fol ows: ,

98 STAT. 2027

fl
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Anlr-. p. Igtll.

Ante, p. Will

Amr. il. I1l"Ni

dahl, p. HlH;l

LAWS OF 98th CONG.-Znd SESS. Oct. 12

cal The second sentence of section 212(a)(9) (8 U.S.C. ll82(a)(9)) is
amended to read: "An alien who would he cxcludable because of the
conviction nl'nn offense fur which the sentence actually imposed did
rlut exceed a term uf imprisonment in excrss ofsix months or who
would be excluduble as one who admits the commission ofari offense
for which a sentence not to exceed one year's imprisonment. mi ht
have been imposed on him, may be granted a visa and admittedgto
the United States if otherwise admissible: Pmuided, That the alien
has committed only one such olTense, or admits the commission of
acts which constitute the essential elements of only one such
offense.".

cb) Section 242(h) (8 U.S.C. t252(h)) is amended by adding "super
vised release." after "parole,".

Sec. 221. Section 4 of the Act of September 28 1962 (16 U.S.C.
460k-3) is amended by deleting "petty offense (lb U.S.C. 1)" and
substituting "misdemeanor".

SEC. 222. Section 9 of the Act of October 8, 1964 (16 U.S.C. 460n-8)
is amended-

ca) in the first para raph, by deleting "commissioner" each
place it appears and su~stituting "magistrate"; and

(li) in the second para raph, by amending the first sentence tn
read: "The .functions of the magistrate shall include the trial
and sentencing of persons char ed with the commission of
misdemeanors and infractions as defined in section 3581 of title
18, United States Code."

SEC- 223. Title 18 ofthe United States Code is "amended as follows:
cu) Section 92-t(a) is amended by deletin and shall become

eli 'bi fo roi th Bo f
~) Saectioliallfialafs a~en~e~ (iaypdelli~i:~

a
~l(ilie~

~
rra?ri~esiibstituting

"36G9".
cc) Section 1761(a) is amended by adding supervised release,"

after "Parole".
(d) Section 21I4 is.amended by adding "not more than" after

"imprisoned".
 (e) Section 3()OGA is amended-

(1) in subsections (a)(l) and cb), by deleting "misdemeanor
(other than a petty offense as defined in section 1 of this title)"
each place it appears and substituting "Clas A misdemeanor";
and

(2) in subsections (a)(3) and (5;). deleting "subject to revocation
ofparole." each place it appears.

cfl Section 3143, as amended b this Act, is amended-
(1) in subsection cal. by addin "other than a person for whom

the applicable guideline promulgated pursuant tn 28 U.S.C. 994
does not recommend a term of imprisonment," after "sen-
tence."; and

(2) in subsection (cl. by adding the following at the end
thereof: "I'he judge shall treat a defendant in a case in which an
lppeal has been taken by the United States pursuant tn the
Provisions of section 3742 in accordance with the provisions of-

"(l) subsection ca) if the person has been sentenced to a term
ofimprisonment; or

"(2) section 3142 if the person has not been sentenced to
term ofimprisonnenL".

ix) Section 3147. us amended b this Act, is nmended-
(11 in paragraph (l), by delieting "not less than two years and";

um!

98 STAT. 2028
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I

~
f

L;

5
-

fl
8

l

Oct. - 12

(2) -

and".
(h) Sect

defined in
misdemea

(1) Sectil
iv! section
meanor or

(,il Secti(
(1)1
(2)

substi

(k) See=

II36 17I I an
iii Sed?

officers" a
cm) Cha

jill

Bi
I

Il
ti
1

(2)1

I
It

a

T

"(3)
provir

(3lS

I

"(b) An
sentence
3624(a) of

58.lll1*iiTi
for any te
section 37
meat und
for the di.:
the Unite
ment as t
court."; ar



E
~

Oi

82(=xon is
dose of the
frhposcd did
ns. or who
an offensc

lent might
dmittcd to
tl the alien
mission of
lone such

rig "super

(16 U.S.C
C. 1)" and

C. 460n-8)

Jner" each

sentence to
el the trial
mission of
581 of title

as follows:

. F

ubs~

d,

.release,
han" after

sdemeanorthis title)"
eineanor";

revocation

1 for whom
U.S.C. 994

after  "sen-

t?the end
n which an
ant to the
risions of-
i tb a term

eniced to a

leans and";

it

£

AH, = / =
- 'J?

Oct. 12 CONT. APPROP.- CRIME CONTROL ACT

(2) in paragraph (2), by deleting "not less than ninety days

and".
(h) Section 3156(b)(2) is amended by deleting "petty offense as

defined in section 1(3) of this title" and substituting "Class B or C

misdemeanor or an infraction".
iii Section 3172(2) isamended by deleting "petty offense as defined

in section 1(3) of this title" and substituting "Class B or C misde-

meanor or an infraction".
(j) Section 3401 is amended

(1) by repealing subsection (g) and redesignating (li) to (g); and

(2) in subsection (h), by deleting "petty offense ce " and

substituting "Class B or C misdemeanor case, or infraction
case,".

(k) Section 3670 (formerly section 3619) is amended by deleting
"3617" and "3618" and substituting "3668" and "3669", respective] .

iii Section 4004 is amended by deleting "record clerks, and parole
officers" and substituting "and record clerks"

(m)ch te 306
' am ded follows:

(Da~ec~on 4~> 1 isesimendzd-£

(A) in subsection (0, by adding including a term of
supervised release pursuant to section 3583" after "supervi

-

sion"; and
(B) in subsection (g), by deleting "to a penalty of imprison-

ment the execution of which is suspended and" and substi
-

tuting "under which", and by deleting "the suspended" and
substituting "a"

(2) Section 4105(c) is amended
(A). in paragraph (1), by deleting "for good time" the

second place it appears and substituting "toward service of
sentence for satisfactory behavior";

(B) in paragraphs (1) and (2), by deleting "section 4161"
and substituting "section 362-4(b)";

(C) in paragraph (1), by deleting "section 4164" and sub
-

stituting "section 3624(a)
(D) by repealing paragraph (3);

(E) by amending paragraph (4) to read as follows:
"(3) Credit toward service of sentence may be withheld as

provided in section 3624fb) of this title."; and
(Flby redesignating paragraphs accordingly.

(3) Section 4106 is amended
(A) in subsection (a), by deleting "Parole Commission"

and substituting "Probation System
('B)by amending subsection (b) to read as follows:

"(IV) An offender transferred to the United States to serve a

sentence of imprisonment shall be released pursuant to section
3624(al of this title after serving the period of timespecihed in the

applicable sentencing guideline promulgated pursuant to
28 U.S.C.

9 4(a)(1). He shall be released to serve a term of supervised release
for any term s ified in the applicable guideline. The provisions of
section 3742 omit titleapply to a sentence to a term of imprison-

ment under this subsection, and the United States court of ap ais
for the district in which the offender is imprisoned after transfl~- to
the United States has 'urisdiction tn review the period of im rison-

ment as though it had been imposed by the United States district
court."; and

CC) by repealing subsection (c).

98 STAT. 2029

- 843 -

P.L. 98-473
Sec. 223

18 USC 3156

18 USC 3172

18 USC 3401

Ante. p. 1987.

I8 USC 4004

lb USC 4101

18 USC 4105

18 USC 4106

Ante. 11. 2008

Ante. p. 2019

Ante. pL 2011 I
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,,*3*27*P.L. 98-413 LAWS OF 98th CONG.-Znd SESS. Oct. 12Sec. 223 li - *%:9*>%** o€£.lz
1;*YKLB USC 4108. (4) Section 4108(a) is amended by adding including any term

"

-

1;%% (ZUof imprisonmentor term ofsupervised release specified in the ~
.

. .

t! :l
1:

i!
Ante, p. 2019. ap~licable

sentencing guideline promulgated pursuant to 28I . .C. 994(aX1)." after "con uences thereof". '
SEC. 229

T 22 €€5 Disclosure
(n) Section 4321' is amended b~edleleting "parole or".(0) Section 4351(b) is amended by deleting "Parole Board" and 1 u; EmPl9)'€€£

(

substituting "Sentencing Commission". 11llm)) ar
.

1

IT
(p) Section 5002 is amended by deleting "Board of Parole. the ca)

!
! ?

E

rr
*

9 l Chairman of the Youth Division," and substituting "United States
9;},Q no €:53Sentencing Commission,".

H :l SEC. 224. The Controlled Substance Act (21 US.C. 801 et seq.) is ie ' if x or loc
1

- 4
2*. ( Justic

i

Wi

~

5 2

?. Il amended as follows:
af . 1

i il
(a) Section 401 (21 U.S.C. 841)is amended whichrf Ps-

l l ( llin subsection (b)(lXA), by deleting the last sentence; Self lines

i  3 :

!

,l

?

~

(2) in subsection (b)( 1)(8), by deleting the last sentence; ! 994(a)
(3) in subsection (6)(2), by deleting the last sentence; , . lt?'

(b)
"court(4) in subsection (bX4). by deleting "subsections ca) and (b) of",

and by adding "and section 3607 of title 18, United States Code" cc) ?

after '404":
rf = = ;€ Security A
il'? Sec. 231

(5) in subsection (bX5), by deleting the last sentence; and: Fl

2,, * supervised! l ! (6) by repealing subsection (c).
€ el fbi Section 405 (21 U.S.C. 845) is amended- !" £:1 Bc. 231i : ! £'

amended!

'
?. !' (1) in subsection (a), by deleting "(1)" the second place, it

! l in appears, and by deleting and - (2) at least twice any special
= at '

Sec. 232
~ '7 substitutir

'
I

'
5

ii parole term authorized by section 401(b), for a first offense  €9 amended !involving the same ,controlled substance and schedule"; and
ca) Secti(2) in subsection (b), by deletin "(I)" the second place it , convictedappears, and - by deleting and (~) at least three times any 1

E treatment

,gi

special parole term authorimd by section 401(6), for a second or Attorneysubsequent offense involving the same controlled substance and ' gi? Correctionschedule". -

: B l (c) Section 408(c) (21 U.S.C. 848(c)) is amended by deleting "and 2 fbi Secti
section 4202 of title 18 of the United States Code". is £ supervised9

. £1
Bc. 232

'
"l lil Sec. 225. The Controlled Substances Import and Export Act (21 ; Usc. 141

~

;
l:. U.S.C. 951 et seq.) is amended as follows:

Fi

liu. p. 2010

(
ca) Section 1010 (21 U.S.C. 960) is amended- .32 sims or 1

(i)f1)(B) an'1) in subsection (bxl), by deleting the last sentence;
Sac. 233

1

(2) in subsection (bX2), by deleting the last sentence; and ~! b ddr(3) by repealing subsection (c).

~
(b) Section 1012(a) (21 U.S.C. 962(a)) is amended by deleting the .6= *5 's1€,£4'4

$ U.S.C. Ap;last sentence.
€3

1) ing "relea=
gi SEC. 226. Section 114(b) of title 23, United States Code, is amendedI :

'

£
' by adding supervised release,"after "parole". BJ

'C 3 :
! ks! 1

~

1

Sec. 227. Section 5871 of the Internal Revenue Code of 1954 (26U.S.C. 587 1) is amended by deleting and shall become eligible for rF Sec. 2354
IIIS! CHIEN

B ME parole as the Board of Parole shall determine"
-

eli.!
5 enactment

B

'
n

Sec. 228. Title 28 of the United State Code is amended as follows=
C

:
7'3 CA)?

' : 'i ca) Section 509 is amended-
hallt£ ..1 5 (1) by adding "and" after paragraph (2) and, in paragraph (3).

AS
l F

3 (B)fiby deleting and" and substituting a period; and
{Y! effect

rf"

{ x (2) by re aling paragra h (4).
*h which(b) Section ~~ l(a) is amend,ed by deleting " tty offense" and

mlaslosubstituting "Class B or C misdemeanor or an in~ction".cc) Section 2901 is amended-
€*2

gated
eighteiii in subsection cc), by deleting "section 1" and substituting ~if (ii) t"section 3 -'381"; and
994(al

'

4 I 98 STAT. 2030
€, .?( ,

. 1.*
'

WT
- B4 4 -
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Oct. 12 CONT. APPROP. CRIME CONTROL ACT

(2) in subsection (9)(3), by adding supervised release,"- after
"parole", and by adding "supervised release," after "parole,".

Sac. 229. Section 504(a) of the Labor Management Reporting and
Disclosure Act of 1959 (29 U.S.C. 504(a)) and section 411(a) of the
Employee Retirement Income Security Act of 1974 (29 U.S.C.
llll(a)) are amended

cal by deleting "the Board of Parole of the United States
Department of Justice" and substituting "if the offense is a
Federal offense, the sentencing judge or, if the offense is a State
or local offense, on motion of the United States Departmentof
Justice, the district court of the United States for the district in
which the offense was committed, pursuant to sentencing guide
lines and  policy statements issued pursuant

' " U.S.C
994(a),";

(b) by deleting "Board" and "Boards" and substituting
"court" and "court's", respectively; and

cc) by deleting "an administrative" and substituting "a"
Sac. 230. Section 411(c)(3) of the Employee Retirement Income

Security Act of 1974 (29 U.S.C. ]111(c)( -3)) is amended by adding "or
su rvised release" after "parole".

~i-ic. 231. Section 425(b) of the Job Training and Partnership Act is
amended by deleting "or parole" the first place it appears and
substituting parole, or supervised release".

SEC. 232. The Public Health Service Act (42 U.S.C. 201 et seq.) is

amended as follows:
(a) Section 341(a) (42 U.S.C. 257(a)) is amended by deleting "or

convicted of offenses against the United States and sentenced to
treatment" and "addicts who are committed to the custody of the
Attorney General pursuantto provisions of the Federal Youth
Corrections Act (chapter 402 of title I8 of the United States Code),".

(la) Section 348(d) (42 U.S.C. 259(d)) is amended by adding "or
su rvised release" after "parole'?

~:1<:. 232A. Section 902 of the Federal Aviation Act of 1958 (49

U.S.C. 1472) is amended by inserting "notwithstanding the provi-
sions of 18 U.S.C. 3559(b)," before the term "if" in paragraphs
(i)(l)(B) and (n)(lXB).

SEC. 233. Section 11507.0f title 49, United States Code, is amended
by adding supervised release," after "parole".

SEC. 234. Section 10(b)(7) of the Military Selective Service Act (50

U.S.C. App. 460(bX7)) is amended by deleting "parole" and substitut-

ing "release".
Br-rscnvi -: mm:

Sec. 235. (a)(l) This chapter shall take effect on the first day of the
Hist calendar month beginning twenty-four months after the date of
enactment, except that

CA) the repeal of chapter 402 of title 18, United States Code,
shall take effect on the date of enactment;

(B)(I) chapter 58 of title 28, United States Code, shall take
effect on the date of enactment of this Act or October 1, 1983.
whichever occurs later. and the United States Sentencing Com-

mission shall submit the initial sentencing guidelines promul-
gated to section 994(a)(l) of title 28 to the Congress within
eighteen months of the effective date of the chapter; and

 
(ii) the sentencing guidelines promulgated pursuant to section

994(a)(1). and the provisions of sections 358I, 3583, and 3624 of

98 STAT. 2031

- 845 -

P.L. 98-473
Sec. 235

Post, p. 2131.

Ante. p. 2019

29 USC 1695

49 USC app
1412

18 USC 3551
note

18 USC 5005 el
$€9
Guidelines
Ante. p. 2017

Ante, p. 2019
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Axle, ~ 1998,
1999. !.

title 18. United States Code, shall not go into effect until the day ir', - .
abel-

Report. (1) the United State Sentencing Oommissio
ted the initial set of sentencing guidelines to the Congress

. n has submit. ..,2:Ea~ '
pursuant to ub agraph (B)(I) along with a report stating

(ii) re

;l
the reasons for ~~

,
Commiasionfa recommendations; if?' . including ln

(II) the General Accounting Ofiice has undertaken a 'i'?'f?; 1;* lion of role:
"Hd! of the guidelines, and their potential impact in com-

j* costs, shall
pnrison with the operation of the existing entencin and

, "Yr
' of his sent=

li
. .{ .
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Qarrlt~
ress the results of its study; and , violation of

El ?Il!
) the Co has had aix months after the date (! if : (5) Notw

descn'bed in su lause (I) in which toexamine the guide-
-

I United Star

! ii i
' line and consider the re rts - and ? States Code

1

i l
:

l il !. :

:I €

~

li

Alle. p. NM. (IV) the provisions of"sections 2Zf and 228 shall take or his desi
effect on the date of enactment. aFi -

€#9 Corrections
Ante p Nil.~ ~ (2) For the pu of section 992(a) of title 28 the terms of the *3*:;< am shungia,

!
! i

?

ii
first members of Ee United States Sentencing Commission shall not nonvoting

1, 1 .l begin to run until the sentencing guideline go into effect pursuant Ti officio. unt
€{.4 effective da

~~;(~)€~ll~hfbi~ibw)~i~ revisions of law in effect on the day before
' 4351 of title

919 Cm-rctive date of this Act shall remain in effect for five years *13 Corrections
after the effective date as to an individua1convicted of an offense or , 4= cid membe:
diudicated to be a juvenile delinquent before the effective date and w:? es, dm-in: , l
as to term of imprisonment during the period described in subsec- ,9 > mission s

Ye

Eon (a)(I)(Bk nonvoting !
is

lB USC 4201 BI (A) Chapter 311 of title 18, United States Code

i *::isf
UV

4); Sac. 236.

18 USC 416lst (B) Chapter 309 of title 18, United States Code:
UV

(C) Sections 4251 through 4255 of title 18 United States Code. 52€'1*'8%'$?
/

I

: :1 i
(D) Sections 5041 and 5042 of title 18 United States Code the Genera

l -
5

CE) Sections son through 5020 mine lb Umm some code; € lins in oni
asin a sentence imposed before the date of enactment. system wit

(F) The maximum term of imprisonment in effect on the release sys
effedive date for an offense committed before the effective date

' study, repo

.£+ '+
(G) An! other jaw relating to a violation of a condition of (2) Withi

Hi i e'
release or to arret authority with regard to a person who subsection

; { 3

violates a condition of release. submit a r
ii ' (2) Notwithstanding the roviaions of section 4202 of title 18 courts, the

lei?'

United States Code, as in eflpect on the day before the effective date *2; , operation
of this Act, the term of office of a Commimioner who is in office on 'i it; , problems
the effective date is extended to the end of the five-year period after  mcluae an

;
F

Fl [ :
the effective date of this Act. ,"ip, prosecutori

I G

Release dat=. (3) The United States Parole Commission shall set a release date; and the us
! F

-

£ . for n individual who will be in its 'urisdiction the day before the
Ulli1ritlon of five years after the effective date of this Act, that is

5>
ofa majori

; =2 Y' (li) The '

ml €i within the! range that applies to the prisoner under the applicable
' subsection

(1)
effecti -

release date, in accordance with Parole Commission procedures, (2) v

+ i
before the expiration of five years following the effective date of this guidel
Act.

F ~ us

(4) Notwithstanding the other provisions of this subsection, a11
it L"

(3) v
fonn !

laws effect on the da before the elective date of this Act in Sec. 231
pertaining to an individual, who is- criminal fi

H

(A) released pursuant to a provision listed in paragraph (1); effective d
nd = hundred a

il
$ obligation,

98 STAT. 2032 $7 CA)
3

=.6
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(B)(I) subject to supervision on the day before the expiration of
the five-year period following the effective date of this Act; or

(ii) released on a date set pursuant to aragra h (3);
including laws pertaining to terms and conditions o~release, revoca
tion of release, provisionof counsel, and pa ment of transportation
costs shall remain in effect as to the individyual until the expiration
of his sentence, exce t that the district court shall determine. in
accord with the Federal Rules of Criminal Procedure,whether 18USCapp
release should be revoked or the conditions of release amended for
violation of a condition of release.

(5) Notwithstanding the provisions of section 991 of title 28, U.S,Parole
United States Code, and sections 4351 and 5002 of title 18, United CQHEMBMOH-

States Code, the Chairman of the United States Parole Commission ~h*;""'l'£'d1,,
or his designee shall be a member of the National Institute of " "

Corrections, and the Chairman of the United States Parolecommis-

sion shall be a member of the Advisory Corrections Council and a
nonvoting member of the United States Sentencing Commission, ex
oflicio, until the expiration of the five-year period following the
effective date of this Act.Notwitlistanding the provisions of section National
435] of title 18, during the five-year period the National Institute of instill"? Of

Corrections shall have seventeen members, including seven ex ofii
cio members. Notwithstanding the provisions of section 991 of title ~2mg:;i,,,,;,,
28, during the Eve-year period the United States Sentencing Com- Commission,
mission shall consist of nine member-s,including two ex officio, msml'-€r=

nonvoting members.
SEC. 236. (a)(1) Four years after the sentencing guidelines promul- seuay

ated pursuant to section 994(a)(1), and the provisions of sections R€
~

Jrt -

581, assa, and 3624 or me is, United sims code, go inn) efre€t, 28
S€g%j;€€€

the General Accounting Office shall undertake astudy of the guide- ~:~ pi, 1998
lines in order tn determine their impact and compare the guidelines 1999 ~008.

'

system with the o rationof the previous sentencing and parole
release system, and~within six months of the undertaking of such
study, report to the Congress the results of its stud ;

(2) Within one month of the start of the study required under Report
subsection cal, the United States Sentencing Commission shall
submit a re rt to the General Accounting Office, all appropriate
courts, the ~ artment of Justice, and the Congress detailing the
operation of the sentencing guideline system and discussing an
problems with the system or reforms needed. The report shall
include an evaluation of the impact of the sentencing guidelines on
prosecutnrial discretion. plea bargaining. disparities in sentencing,
and the use of incarceration, and shall be issued by affirmative vote
of a ma'ority of the voting members of the Commission.

(b) The Congress shall review the study submitted ,pursuant to Review
Subsection ca) in order to determine-

(1) whether the sentencing guideline system has been
effective;

(2) whether any changes should be made in the sentencing
guideline system; and

(3) whether the role system should be reinstated in some
fonn and the life ofpshe Parole Commission extended.

Sec. 237; (a)(l) Except as provided in paragra h (2). for each
criminal fme for which the unpaid balance exceei~ $100 as of the
effective date of thisAct, the Attorney General shall, within one
hundred and twenty days. notify the person by certified mail of his
obligation, within thirty days after notification, to-

(Alpay the line in full;

98 STAT. 2033

- 847 -

Penalties
IS USC 3612
note.
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BFS'1. oem. 1 =

(8) Ty. and demonstrate compliance with an installing
chedu e established b court before enactmezit of tn at'F" €€1.5
meats made by this get, specifying the dates on whi:hmd~ig"Wd Him PEYments will be made; or Fi~ (

%4
=

> ;;d ME
(C) Btablish with the concurrence of the Attome General 4;<

--
€1€ that a se

new installment schedule of a duration not exceeding two yen;-:~

-7B$i.*d2i;.':€;?£'

3
3591

(2) 'I'his subsection siiall not a ly in cases in which-

'ai if 2

is
CA) the Attomey Genera~believe the likelihood of collection a judgm
remote; or final jud

l ! (B) criminal fines have bee sta edil y pending appeal
fbi The Attnmey General shall, within one hundred and e' ht ! Li~ *5 3592.

i
{lays after the effective date of this Act, declare all fmes for wl~ic~ "(al T

. . ~ 9 ,li Un u1tilled to be in criminal default, subject to thehis obli ati n ' f  9 immedie
?i '"YU " CUFWW remedies established by amendments made b

' ~FC -
,! .

IQ. E
this Act. No mterest or monetary penalties shall be charged

"
fmes subject to this section. on any

yi
'

i
cc) Not later than one year following the effective date of tn' A

- $~ £
whic

1 . / * "(b) Ir
ni

' i: HIS Attnmey General shall include in the annual crime re rtmstect' posed on
taken to implement this Act and the progress achieved inpgriminiils
fme collection, including collection data for each 'udicial district.

~ to make
fine fron

. I

W
Sec. 238. ca) Title 18 of the United States CodeJi. amended by = $ or share?

adding the following new chapter after chapter 227: ? 5 or indirc
Post, p. 3ISg

! £

"CHAPTER 228-IMPOSITION, PAYMENT, AND
~ finds thl

(i

COLLECTION OF FINES
State lav

? ;%
"(cl Ri

"Sec.
of im

i "359I. Impoition of fine. provide t
"3552 Pyment of  fine. delinquency nd defult. entire pc

3
{ "3593. Modification or remission of line.

"3594. Certification nd notiliation. 1.-
provide t
address E

"3595 Intend, monetary penalties for delinquen nd defult. "(d) Si
1

'J !:

€11.
-

"3596. Civil remedl for utifction of an un idqfine.
"B591. Ruenlendng upon filure to py fin:. ~

!
stances (

"3598. Smute of limimim; Yi the coun
. ji l "8599. Oriminl default. "(J

iii

.v

~

, l

18 USC 8591 "! 3591. Imposition of fine
*1} depc

instz
ca) I-'Across To Be Cous1osnen nu Iurosuuo it Fm= - 'I'he court, ~1:-; escn

1 if in determining whether to impose a fine the amount ofany fine the B bono
time for payment, and the method of payment. shall consider-

"(Z

;
?

i I

!

FE
2;.

"(I) the ability of the defendant to pay the fine in view of the dissi
incomeof the defendant, eaming capacity and financial re-

defe

it
£

i sources, and, if the defendant is an organization. the she of the Ii 1.
"(el Dr

organization; fme is n

4
- ;1 . .1'(2) the nature of the burden that payment of the fme will fines to t

tri ""PODS on the defendant. and on any person who is Enanciall
"(7 DE

dependent on the defendant, relative to the burden which alta! Uf  WE more th
native punishments would impose - .V default, '

?
*€

"(3) any restitution or reparatihn made by the defendant in of the de

'

I

connection with the offense and any obligation imposed upon "5 3593.
the defendant tn make such restitution or reparation;"(4) if the defendant '

Is an organization. any measure taken b
"ta) Pi

~

! ! Wlanization to discipline its employees or ents res nsi! been sen

*

X

ble for the offense or to ensure against recurr~ice of sum an
offense; and the :

2={qi
exxs
imp.

?

*3 K 98 STAT. 2034 Br? time

mt

'V

2

'
l
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eiamend- :i

ch desig-
"(5) any other pertinent consideration.

&
"(b) EFFECT dr FmAu1-r or JUDGMEN-r. Notwithstanding the fact

ieneral, a that a sentence to ay a line can subsequently be

WO years, "mmodilie~ or remitted pursuant to the provisions of section

dates on
3592;

"(2) corrected pursuant to the provisions of rule 35; or Ante, p. 2015.

"(li) appealed;

:ollection a judgment of conviction that includes such a sentence constitutes a
final judgment for all other purposes.

"5 3592. Payment ofa fine, delinquency and default 18 USC 8592

id eight
or which

"(al TIME AND Msn-jed or PAYMENT. Payment of a line is due

act to the
immediately unless the court, at the time of sentencing

made by
"(1) requires payment by a date certain; or

Ed uri any
"(2) establishes an installment schedule, the specific terms of

which shall be fixed by the court.

this Act,
"(b) INDIVIDUAl. REsPoNslBlu'm=s FOn PAYMENT. lf a line is im -

Dort steps posed on an organization, it is the duty of each individual authorized

criminal to make disbursement of the assets of the organization to pay the

district. line from assets of the organization. If a fine is imposed on an agent

ended by or shareholder of an organization, the fine shall not be paid, directly
or indirectly, out of the assets of the organization, unless the court
finds that such payment is expressly permissible under applicable
Stare law.

l *4:

"(c) BE-SPONSlBU.n'Y To PROVIDE CURRENT Aoomss. At the' time !
of im ition of the fine, the court shall order the person fined to
providig~he Attorney General with a current mailing address for the
entire period that any part of the fine remains unpaid. Failure to
provide the Attorney General with a current address or a change in
address shall be punishable as a contempt of court.

"(d) STAY oF FINE PENDING APPEAL Unless exceptional circum  vi = €.1:.

stances exist, if a sentence to pay a fine is stayed pending appeal,
the court granting the stay shall include in such stay 1 - .{ Hal.?

"(1) a requirement that the defendant, pending appeal,
deposit the entire fine amount, or the amount due under an
installment schedule, during the pendency of an appeal. in an
escrow account in the registry of the district court, or to give

Be court, bond for the ayment thereof; or
fine, the' "(2) an orciler restraining the defendant from transferring or
nsider- dissipating assets found to be sufficient, if sold, to meet the
w of the; defendant s line obligation.
r1cial re- ' "(el DEUNQUEN-r FINE. A fine is delinquent if any portion of such
ze of the fine is not paid within thirty days of when it is due, including any

fines to be paid pursuantto an installment schedule.
fme will E

"(il DeI-AULT.-A Cine is in default if any portion of such fine is
anciially 2 more than ninety days delinquent. When a criminal fine is in
ch alter- default, the entire amount is due within thirty days of notification

of the default, notwithstanding any installment schedule.
idant in
ed upon "5 3593. Modification or remission of fine I8 USC 3593

"(a) Pim-non ron Moon-1c/mon on Ri-:MissION. A person who has
:aken by been sentenced to pay a fine. and who-
'ESPOl1SI- "(1) can show a good faith effort to comply with the terms of
such an the sentence and concerning whom the circumstances no longer

exist that warranted the imposition of the fine in the amount
1 l

il
imposed or pa mont by the installment schedule, may at any

R.l
time petition the court for

98 STAT. 2035

- B4 9
I;
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18 USC 3594

18 USC 8595
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"(A) an extension of the installment schedule, not to
exceed two years except in case of incarceration or special
circumstances; or

"(B) a remission of all or part of the unpaid portion
including interest and penalties; or

"(2) hu voluntarily made restitution or reparation to the
victim of the offense, may at any time petition the court for a
remission of the unpaid portion of the fine in an amount not
exceeding the amount of such restitution or reparation.

Any petition filed pursuant to this subsection shall be filed in the
court in which sentence was originally imposed, unless that court
transfers jurisdiction to another court. The petitioner shall notify
the Attorney General that the petition has been filed within ten
working days after filing. For the purposes of clause (1), unless
exceptional circumstances exist, a person may be considered to have
made a good faith effort to comply with the temzs of the sentence
only after payment ofa reasonable portion of the fine.

''(b) OBDEB or MOomcn10N on REMiss10N.-If, after the Sling of
a petition as provided in subsection ca), the court finds that the
circumstances warrant relief, the court may enter an appropriate
order, in which case it shall provide the Attomey General with a
copy of such order.

"5 3594. Certification and notification
"fa) Dlsrosmox or PAVMEN1-.EThe clerk shall forward each fine

payment to the United States Treasury and shall notifythe Attor-
hey General of ita receipt within ten workingdays.

'(b) Cznnncanou or Imrosmou.- if a fine exceeding $i00 is
imposed, modified, or remitted, the sentencin court shall incorpo-
rate in the order im ing, remitting, and modifying such fme, and
promptly certify to t~zsikttomey General-

"(1) the name of the person fmed;
"(2) his current address:
"(3) the docket number of the case;
"(4) the amount of the fine imposed;
"(5) any installment schedule;
"(6) the nature of any modification or remission of the fme or

installment schedule; and
"('I) the amount of the fine that is due and unpaid.

"(c) RBPONS1BU.n-V ron Coo-BcnoN.- The Attorney General shall
be responsible for collection of an unpaid fine conceming which a
certification has been issued as provided in subsection fa).

"(dl Nonmcanou or Dsunqumcr.- within ten working days
after a fine is determined to be delinquent as provided in section
3592(e), the Attomey General shall notify the person whose fine is
delinquent, by certified mail, to inform him that the fine i
delinquent.

"(e) NOvnrlcA110N or DErau.r.- within ten working days after a
Gne is determined to be in default as provided in section 3592(0, the
Attomey General shall notify the person defaulting, by certified
mail, to inform him that the fine is in default and the entire un id
balance, including interest and penalties, is due within thirty gays.

"! 3595. Interest, monetary penalties for delinquency, and default
"Upon a determination of willful nonpayment, the court may

impose the following interest and monetary penalties:

98 STAT. 2036

- 850 -
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"(1) lN'rt-=ru-sr. Notwithstanding any other provision of law,
interest at the rate of l per centum per month, or 12 per centum

per year, shall bechar ed, beginning the thirty-first day after
sentencing on the first say of each month during which any fine
balance remains un id, including sums to be paid pursuant to

an installment schediiile.
"(2) Mor-xrrr/mv PENAL-rmS ron DEuNquEN'r nm-=s. Notwith

standing anyother provision of law, a penalty sum equal to 10

per centum shall be charged for any portion of a criminal line
which has become delinquent. The Attorney General may waive
all or part of the penalty for good cause.

"5 3596. Civil remedies for satisfaction of an unpaid line
"(al Ln-=N. A fine. imposed as. a sentence is a lien in favor of the

United States upon all pro rty belonging to the person fined. The
lien arises at the time of tc; entry of the judgment and continues
until the liability Ls satished, remitted, or set aside, or until it
becomes unenforceable pursuant to the provisions' of subsection tb).
On application of the

' rson lined, the Attorney General shall
"ti) issue a certifizate of release, as described in section 6325

of the Internal' Revenuecode, of any lien imposed pursuant to
this section, upon his acceptance of a bond described in section
6325(a)(2) of the Internal Revenue Code; or

"(2) issue a certificate of discharge, as described in section
6325 of the Intemal Revenue Code, of any part of the persons

E€:'2.~?.Z'~:€?'.?€£;i"Ei.':''~Ed..'Z:IT';?"3£*fI.2";isfifZl"';;?1'"o'}
such property remaining subject to and "available to satisfy the
lien is at least three times the amount of the Hne.

"(bi Expnu1-lou or Liam. A lien becomes unenforceable at the
time liability to pay a fine expires as provided in section 3598.

"(cl Arruclmon or OTHER Lim PnOvlsxONs. The rovisions of
sections 6323. 6331, 6334 through 6336, 6337(a), 6338 through 6343,
6901. 7402, 7403, 7424 through 7426, 7505(a), 7506, 7701, and 7805 of
the Internal Revenue Code of 1954 (26 U.S.C. 6323, 6331, 6332, 6334
through 6336, 6337(a), 6338 through 6343, 6901, 7402, 7403, 7424

through 7426, 7505(a), 7506, 7701 -, and 7805) and of section 513 of the
Act of October 17, 1940 (54 Stat. 1190), apply to a Ene and to the lien
imposed by subsection ca) as if the liability of the rson lined were
for an internal revenue tax assessment, except to t~= extent that the
Bpplication of such statutes is modified by regulations issued by the
Attorney General to accord with differences in the nature of
the liabilities. For the purposes of this subsection. references in the

~gceceding
sections of the Internal Revenue Code of 1954 to 'the

retary' shall be constmed to mean 'the Attorney General,' and
references in those sections to 'tax' shall be construed to mean "line.'

"(dl Er -rrcr oN Norncr: or LU-=N. A notice of the lien imposed by
subsection (a) shall be considered a notice of lien for taxes payable to
the United States for the purposes of an State or local law. provid-

ing for the filing of a notice of a tax lien. 'Ihe registration, recording.
docketing, or indexing, in accordance with 28 U.S.C. 1962 of the
judgment under which a line is impoed shall be considered for all

l'2.'2??:f ifiveiife €1;35 J?"f3%'2'23% 8Ys.%"£3'£€<€8~i?5'$.13' £$~5
section(c).  

. "le) AL'rBBNA11VE EnponceMam. Notwithstandin any other
provision of this section. a judgment imposing a fine may be

98 STAT. 2037

- 851 -

P.L. 98-413

Sec. 238

Waiver

I8 USC 8596

26 USC 6325

50 USC app. - 573

26 USC ! cf seq
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$

enforced by execution against the property of the person lined in "He sh
like manner as judgments in civil cases. PL complian

. K
"(7 DISCHARGE or Dea-rs Inxrruclmls.- No discharge of debts

1

of a line
pursuant to a bankruptcy proceeding shall render lien under this and shall
section unenforceable or discharge liability to pay fine.  tion. Her

1l USC 3591. "! 3591. Resentencing upon fllure to py  line € his super
notificati -

"(a) Risen-rrmcmc.- subject to the provisions of subsection fb), if whether 1

person knowingly fails to pay a delinquent fine the court may ce) Sec!
resentence the person to any entence which might originally have subsectioi
been imposed. sentence

"(li) lMPais0NMEN1i.-The defendant may be sentenced to a term of Bs' criminal i

imprisonment under subsection cal only if the court determines gree to =

5
i

that except in
"(1) the person willfully refused to pay the delinquent fine or offense.".

had failed to make suflic1ent bona ride efforts tn y the line; or cfl Subs
"(2) in light of the nature of the offense and ~ characteris- is amend.

Il

ties of the person, alternatives tn imprisonment are not adc- 1.-.

gi
pay a Hm

quate to serve the purposes of punishment and deterrence default".

€ 5
is Usc asgs. "E 3598. Statute oflirnltation

Xl) S

{ D

(2) The
"(al Liurutr To PAV A Fm= Exnam.-

"(1) twenty years after the entry of the judgment;
Code, is

if inserting
E

"(2) upon the death of the rson fined.
lf "fb) The period set forth in - su~ection ca) may be extended. rior

-=565. mp;
Ix li

if

tn its expiration, b a written agreement between the person ~ned (h) Sen
and the Attomey (general. The running of the riodset forth in (1) :

subsection ca) is suspended during any interval gr which the ni
ning of the period of limitations for collection of tax would £1;

(2):
iii This

suspended pursuant to section 6503(b). 6503(c). 6503(D. 6503(i), or calendar
7508(aX1)(I) of the Intemal Revenue Code of 1954 (26 U.S.C. 6503(b), enactmen
6503(c). 6503(D, 65036), or 75()8(aX1)(l)), or section 513 of the Act of Sec. 231

so Usc pp. 513 October 17, 1940 (54 Sm. 1190). available
is Usc am "I 3599. Criminal default in the sen

Since, !
"Whoever, havin been sentenced tn pay a Eno, willfully fails to prison re=

pay the line, shall ge fmed not more than twice the amount of the and seriol
unpaid balance of the fine or $10.000, whichever is greater, impris- to society;
oned not more than one year, or both.". Since, i

(b) Section 3651 of title lb, United States Code, i amended by ests of scr
inserting after "May be

reiuired tn provide for the
su port of any continue

persons, for whose support e is legally responsible." the following knee. su
nq~nh~~~~ hs imposed and. ordered execution of fine nd

Since, i
guideline

placed thedefendant on probation, payment of the fine or adherence prison re
tn the court-e1ablished installment schedule shall be  condition of olTenders
the robation.". and other(cl,section 3651 of title 18, United State Code, is amended by ious offen -

striking out the last prgrph and inserting in lieu thereof the Declare
followi . preceding"Thendefendnf liability for ny unexecuted fine or other n- Judges. ii
ishment im

~
zsed as to which probation il granted, shall be fiilly consider-

discharged y the fulfillment of the terms and conditions of (1)
probation." hislaol

cd) The second pargrph of section 3655 of title lb, United States (2)
Code. is amended to read as follows: than

98 STAT. 2038
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Oct. 12 CONT. APPROP.- CRIME CONTROL ACT

"He shall keep informed concerning the conduct, condition, and
compliance with any condition of probation, including the payment
of a fine or restitution of each probationer under his supervision,
and, shall report thereon to the court placing such person on proba
lion. He shall report to the court any failure of a probationer under
his supervision to pay a fine in default within thirty days after
notification that it is in default so that the court may determine
whether probation should be revoked!'.

(e) Section 4209 of title 18, United States Code, is amended in
subsection (a) by striking out the period at the end of the first
sentenceand inserting in lieu thereof "and, in a case involving - a

criminal line that has not already been paid, that the parolee pay or
agree to adhere to an installment schedule, not to exceed two years
except in special circumstances, to paygfor any fine imposed for the
offense!'.

cD Subsection (6)(1) of section 4214 of title 18, United States Code,
is amended by adding after "parole" the following: "or a failure to
pay a Eno in default within thirtydays after notification that it is in
default".

(gxl) Section 3565 of title 18, United States Code, is repealed.
(2) The table of sections for chapter 227 of title 18, United States

Code, is amended by striking out the item for section 3565 and
inserting in lieu thereof the following:
"3565. Repealed?.

(li) Section 3569 of title 18, United States Code, is amended by
(1) striking out "(al"; and
(2) striking out subsection (b).

iii This section shall be repealed on the first day of the first
calendar month beginning twenty-four months afterthe date of
enactment. of this Act.

Sac. 239. Since, due to an impending crisis in prison overcrowding,
available F ederal prison space must be treated as a scarce resource
in the sentencing of criminal defendants;

Since, sentencing decisions should be designed to ensure that
prison resources are, first and foremost, reserved for those violent
and serious criminal offenders who pose the most dangerous threat
to society;

Since, in cases of nonviolent and nonserious offenders, the inter-

ests of societ as a whole as well as individual victims of crime can
continue to be served through the imposition of alternative sen-

tences, such as restitution and community service;
Since, in the two years preceding the enactment of sentencing

guidelines, Federal sentencing practice should ensure that scarce

prison resources are available to house violent and serious criminal
offenders by the increased use of restitution. community service,
and other altemative sentences in cases of nonviolent and nonser-

iona offenders: Now, therefore, be it
Declared, That it is the sense of the Senate that in the twoyears

preceding the enactment of the sentencing guidelines, Federal
judges, in determining the particular sentence to be imposed,
consider

(1) the nature and circumstances of the offense and the
history and characteristics of the defendant;

(2) the general appropriateness of imposin a sentence other
than imprisonment in cases in which the defendant has not

98 STAT. 2039
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been convicted of crime of violence or otherwise serious
offense; and

(3) the general Bppmprialeness of imposing sentence of
imprisonment in cases in which the defendant has been con-

victed of a crime of violence or otherwise serious offense.

98 STAT. 2040
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[HR. 3837]

Sentencing
Reform
Amendments
Act of 1985
18 USC 8551
note.

98 Suit. 2031.
18 USC 3551
note.

98 Stat. 2023.

98 Sm. 2031
18 USC 3551
note

O
7 1-139

Public Law 99- 217
99th Cong-less

An Act

To extend the deadline for the lubmimion of the initial set of sentencing guidelines
by the United States Sentencing Commimion, And for other purposes.

Be it enacted by the Senate and House of Representctiues of the
United Stokes ofAmerica in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the "Sentencing Reform Amendments
Act of I985".

sec 1- DEADLINE FOR INITIAL sm OI- SEN'rENC1NG GUIDELINES.

(a) ExTENsI0N.-Section 235(a)(I)(BXI) of the Comprehensive
Crime Control Act of 1984 is amended by striking out "eighteen"
and inserting "30" in lieu thereoti

cb) 'I*EcI-nncu. AiuENnm=N'r.- section 235(a)(1)(B)(i) of the Com-
prehensive Crime Control Act of 1984 is amended by striking out "to
section" and inserting "under section" in lieu thereoti

SEC. & CONFORMING CHANGE IN TITLE 28, UNITED STATES CODE

Section 994(q) of title 28, United States Code, is amended by
striking out "within three years'? and all that follows through "Act
of 1983" and inserting in lieu thereof "not later than one year abel
the initial set of sentencing guidelines promulgated under subsec-

tion (a) goes into effect".

SEC. 4. CONFORMING CHANGE IN COMPREHENSIVE CRIME CONTROL Am
OF 1954.

Section 235(a)(1) of the Comprehensive Crime Control Act of 1984
is amended by striking out "twenty-four" and inserting "36" in lieu
thereoi

Approved December 26, 1985.

LEGISLATIVE HISTORY-H.R. 8837:

0

CONGRESSIONAL RECORD, Vol. 131 (1985):
Dec. 16, considered and passed House
Dec. 18, considered and passed Senate

O

- 85 - (217)
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Sentencing
Guidelines Act of
1986.
Prisoners
28 USC 1 note
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M

PUBLIC LAW 99-363 [I-LR. 4801 ]; J uly II, 1986

SENTENCING GUIDELINES ACT OF 1986

I'"or Legislotiw History
(MAC!

see R rtictEL .93-46.7
in Legislative £sto1;=/ Sec~gn, post

A;A4nEuEbu94umuzs,uuo.usm.c.J,mamy€n£Anuuos.ua.4
Siu-In Soniondlg Commission.

Be it enacted by the Senate and House of Represehtntiues of the
United 'Stores ofAmerica in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the "Sentencing Guidelines Act of 1986".

SEC. 2. GUIDELINES AND POLICY STATEMENTS.

Section 994 of title 28, United States Code, is amended-
(1) in subsection (a)(2)-

(A) by redesignating subparagraphs (D) and (E) as sub-

paragraphs (E) and (F), respectively;
(B) so that subparagraph (C) reads as follows:
"(C) the sentence modification provisions set forth in

sections 3563(c),. 3564, 3573, and 8582(c) of title I8;"; and
CC) by adding after subparagraph (C) the following:
"(Dl the fme imposition provisions set forth in section

3572 of title 18;";
(2) so that paragraph (3) of subsection cal reads as follows:
"(3) guidelines or general policy statements regarding the

appropriate use of the provisions for revocation of probation set
forth in section 3565 of title 18, and the provisions for modifica-
tion of the term or conditions of supervised release set forth in
section 3583(e) of title 18."; and

(8) in subsection (b)-
(A) by inserting "(I)" after "(b)";
(B) by designating the second sentence as paragraph (2);

and
(C) in that second sentence as o redesignated, by striking

out "25 per centum" and inserting in lieu thereof "the
greater of 25 percent or 6 months, except that, if the
maximum tenn of the range is 30 years or more, the
maximum may be life imprisonment".

Approved July 11, 1986.

3;.42 * '
Xl". :

*"€€EI€*££,:I£< =

LBTISLATIVE HISTORY-H.R. 4801:

HOUSE REPORT No. 99-614 (Comm. on the Judiciary)
OONGRI~SIONAL R~>ORD, Vol. 182 (1986):

June
3, considered and (framed House.June 26. considered n Senate.

WEEKLY OOMPI.LA'I'ION OF RESIDENTIAL DOCUMENTS. Vol. 22. No; 28 (I986):
July II. Pluidentinl statement

100 STAT. 770
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CONGRESSIONAL RECORD -44 HOUSE Minas
(2) by .ddl.nb Bt the end thereof the fo].

lowinz new subsection:
'

"(di The provisions of sections 44(c) and
134(ls) of this title. resardlnz the residence
of Judses. shall notapnll' to any Judse hold-

Ins Iull;tl.me Position Un the Commission
pursuant to subsection (c) oi this section".

Sec. 4. Section 9940f title 28 of the United
States Code is amended-

(1) ln subsection ()(2) bs'-
(A) redesignatlnl subnarazraphs (D) and

CE) s subparagraphs (B) and CF). respec.
tlvelY:

(B) amendlng subpangraph CC) to read as
follows:

"(C) the sentence moditicatlon provisions
set forth ln sections 3563(c), 3564, 3573.
35821c). and 3583(e) of title lb:"; and

CC) adding after subpararraph CC) the for-

lowlnl new subparatfabh:
"(DI the line Imposition prox1slon set

lorth in section 3572 ot title lb;";
(2) ln subsection (a)(3) by making lt read

s follows:
"(LI) guidelines or zeneral policy state-

%

R

"!

ments regarding the appropriate use of the
provisions tor revocatlon of probation. and
supervised release set forth in sections 3565
and 3583te) oI title 18. and the provisions
for modification of the term or conditions of
probation and supervised release set forth
ln sections 3563(c). 3564. and 3583(e) of title
ln.":

(3) In subsection cb) by
CA) LnserLlns "(li" after "tb)": and

8 1236
CB) desig-natinz the second sentence as

Be it enacted by the Senate and Home ol
,
:~

""ph (1) md Inserting be"" me
od in such paragraph {2) the following-:Representatives oi the United States o.f ~except that-

/lmer-icc in Consrress assembled, "(AJ Lf the maximum term of the renee is
san. tcB.u*1-En l) We l.rnD

' t, the minimum shall not
Section 1. ca) Subparag-raph CD) of sec- less t an 25 -years l.mprisonment;.or

lion 3142(f)( 1) of title 18 of the United "(B) Lf the maximum term of the renee is
States Code is amended by- one year or less, the maximum shall not

( 1) striking out the words "MY felony exceed the minimum of that ranse bi' more
committed after the person had been con- than 50 per centum or,60 days. whichever £9

. victed of two or more prior offenses" and ln- greater.";
setting In lieu thereof "any felony if theUS (4) ln subsection (h) by striking out "by
person has been convicted of two or more seetion*3581(b) oI title 18. United States
offenses": and Code.": and

(2) insertins before the semlcolon or -8 (5) ln subsection (t) by inserting the words
combination of such offenses". "in what circumstances and" after the word

cb) Subparag-raph (A) of section 31-12(f)(2) --;peei1'y" and by deleting the words "that
of title 18 of the United States Code is Me outside the applicable Euldellne ranges".
amended by lnsertins the Word "Or" I -Her 5. subsection cs) of section 2120f the
the semicolon. Comprehensive Crime Control Act of 1984 is

(c) Subsection cfl of section 3142 of title unended-
19 "! '-11* UN'-€El SW-€5 C0* is mEHd€** UP <1) in subseeuon us) or semen assz or nme
adding at the end thereof the folio?-FIIJS1 15 of the United States Code bystriklns out
"The hearing may be reopened. before UP

€1
>,, word Ln me third sentence and

after a determination by the judicial office!'.
11-Lgerstng in lieu thereof the word "be"-

at any time prior to trial lf the judicial offl- (21 in subsection (biol' section 3552 of titlecer finds that information exists that Was 1; 91 the United States Code by inserting
nm. how-nto the mount at the time 01 !-he word; £1 gm defendant is in cxistody "
hearing and that has a material bearirli.' ut £1-; uv ids "the United States Marshal
onUS the Issue whether there are conditions gpa~" its the eighth sentence: and
of release that will reasonably assure the (3) in subsection (cl of section 3552 of title
appearance of the person as required Il-BC! lg £ me United States Code by striking out.the safety of any other person and the com- and inserting' ln lieu thereof "4.24€l".
munitira". SEC. 8. Subsection ta) of section 212 of the

o-mon son-menlo un:rrnu.nrrs Comprehensive Crime Control Act of 1984 is
Sm. 2. ca) Section 4218 of title 18 ot the amended-

United States Code is repealed. (1) tn subsection lil.) section 3553 of title 18
cb) The item relatLns to section 4216 ln of the United States Code by striking out

the sectional analYsis of chapter 311 of title the Words "of. this subsection" in the first
18 of the United States Code is amended to sentence: and
read as follows: (2) ln subsection cb) of section 3553 of title

18 of the United States Code by addlns £118

'1216. Repealed". following sentence at the end thereof: "In
Ssr=. 3. Section 992 of title 28 of the United the absence of an lbpllcable sentencLns

States Code is amended- guideline. the court shll impose an DUBIO-

( 1) in subsection cc) bs' strlltlnc out "sec- priatesentence. having' due regard for its re-
lion 225(a)(1)(B)(il) oI the Sentencing latlonship to sentences prescribed bit Wide-

Reforrn Act of 1983" and inserting ln lieu lines applicable to similar offenses and of-
thereof "section 235(a)(1)(B)t1l) of the Sen- fenders and the purposes of sentencint SeT

tencins Reform Act ot 198 -I"; and forth in subsection (a)(2)." -
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H 11296 CONGRESSIONAL RECORD - HOUSE October JZ 1986soc 7. Subsection cn) ol section 212 ol the Soc. L':. Subsection CA) ol ection 212 of 'fhe prom-Hons of section 3621 are Bppli -Comprehensive Crime Control Act of I984 is the Comprehensive Crime Control Act ol  cable to en order placing Jurenlle underamended in subsection (c) oi section 3553 of 1984 is amended in section 3663 (formerly detention!'.title 18 of Lhe United States Code by insert- section 3579) of title !8 oX Lhe United States Snc. 18. Section 215(a)(5) of the Compre -
ing -or lt lt includes an order of only partial Code by-

hensive Crime Control Act of 1984 is amend -restitution.' after "II the sentence does not (1) striking out "or tn lieu of- In subsec- ed; in subdivision ( CX2)(B) of Rule 32 ot theinclude an order of restitution,'. lion (= >(1): and
Fedeal Rule oI Criminal Procedure by5=1=- 8 - SUb£€EUOn ce) Of =€€££01= 212 Of CM £1 > smunroue --;eeuen.€ me md ma -- striking out me were -tmm- md msn-engC0mPr€h€H=ii-P Crime CUM"! AM dI 1984 Is in suusemon (ny md in£e -lim; in ueu there- in lieu thereof me were -nom-

.amended in subsection ca) of section 3561 of 91 -,,,;50,; 3.9 1; md 35 13- -
. Soc.' 19. Section 215( D of the Comprehen -

11U*= 18 Of HM Uni£Ed SUMS C0<1= by =f-ril£- sm ie. suzeemm no @1 seen" an sr me crime comma Am sum 1; mendesing out the second sentence.
Lhe Comprehensive 0 -ime Control Act ol in Rule 6 of the Federal Rules of Criminal

SW " 5"*'=€€*€?H W "WI" MY 01 iau is unemied in seems 3612 uormerly Pmoedurebr-C0'T'W'€l'*€n5"'€ C*'""€ CUM"" AM Uf 19*9* * seamen assam! um is or me United sms.; cn so-inn; out the cord "or- in sui-dmamended in persgnph (11) of section Code by adding st Lhe end thereof sion (e)(3)(c)(i!): and~san" 91 "ne 18 9! the Umted S'-"ES €*19
"He shell have tbe authority to contract, (2) striking out the period L Lhe end ofby striking out in section 3581(b)".

Ssc. 10. ca) Subaction ca) ol section 212 of subject to nppropriationrt with any appro- subdivision (e)(3)(cxii.l) and inserting inpriate public or private agency or person tor lieu thereof 'f; or"me comweh's?" Crime CUM"] AM "!  the detecdon of and care in the community Soc. 20. CG.) Subsection ca) of section 224 of3563 of title 18 of the United States Code

HM is ?egded " -'b*'i"" (" "! "cum
of an oi'fenderwho'is an addict or B drug-del the Comprehensive Crime Control Act DIpendent person within the meaning ol sec- 1934 is amended-

by-
tion 2 o.f the Public Health Service Act ( 42 (1) ln paragraph (1) to read. "in subsectioning.": and

(1) smkum ?b'r"* ""er MU' US.C. 201). This authority shell include. (b)(l)(A). by deleting the sentence which(2) inserting the phme "the provisions of but not be limited to. protiding equipment begins 'Any sentence Lmposlnz s term ot tm-Rule 32.1 of tbe Federal Rule of Criminal md supplies: testing: medical. educatiomtl. prisonment under this poragraph':1Procedure sad" ,After Lhe words "pursuant social. psycholo;ituL and vocational Den- (2) in paragraph (2! Lo read, "insubsectlonlees; corrective And preventive guidance and  (bKl)(B). by deleting Lhe sentence which~ ) subdivkbn (!," ot Hu]e 32 of tbe Fed. training nnd other rehabilitative services begins 'Any sentence imposing term of in-eral Runs ol Criminal Procedure is amend- designed to protect the public and benefit *prisonmentnnderthisparB.Eraph';";ed bY- the sddict by elimineting his dependence on (3) by inserting the following Dev pu=(" imam," me words be" arm, me nddictinz drugs. or by controlling his de eraph Itermnersph (2):word "relief'; lind pendence and his susceptibility to addiction. "(3) in subsection (b >(1)(C). by deleting( 2, smkmg out me nod " the end am He may negothte and award such contacts the sentence which begins "Any sentence tm-mseruh in lieu meng: md me "mme), without regard to section 3709 of the Re- posing at term oI imprisonment under thisfor the ~ovemment, a.!ter,having been given "Bed Nam"" (.1 U'S'C* 5)- pBmrraDh':'tnotice of the proposed relief and = reasona - "He shall pay for presentence studies and (1) by adding the word "a.nd* at the end ofMe oppo,...um, to obie~. has not object, reports by qualified consultanu and presen- psmgmph ( 4):ed!'. renee examinations and reports by psych.iat4 (5)'by deleting Damn-aph (5); andSh; Subbecuon (" ,Nunn 2,, ric - or psychological examiners ordered by (6) by -

redesienstinc paragraphs (3) andnm Cm,,ehens;,,, Cnme conubl An Nv the court under section 3$.52 tb) or cc) (4) as(4) a.nd(5), respectively.1994  amended ~Kai," 0,) or ,,cub, except for studies conducted by the Bureau (b) Section 224 ot the Comprehensiveass4 o£ uue is at me United sure; code by 01 PF~"-1"- Crinae Control As of.,1984 Is Amended by re-st,-iking MK me ,,,md ,,nm, ,hd ms,". Sm. ISA. Section 213 of the Comprehen- designsLing subsection (c) is subset.-sion cd)Um in "eu me ,,UM,-ME A ,em ,1 she 0-lme Control Act of 1984 is amended nd by Lnser-1.ing after subsection cb) the fei-,
-db,u,n mn, €0,,c,,,.,eml, with pea, in section 3742 of title 18, United States bn-mgernie State. or lon.! term of probation su- CM'- "(c) Section 405A (21 U.S.C. 845A) ks

,,,-Bed ,du, ~ml, ,,,,me; (1) tn subsectiom (X2), (6)(2). (d)(zi. And mqaded££,,~ which {,he duendam L, su,j,€ (e)(l) by striking out "an incorrect" and in- "(li insulzsectiou (lt)bydelet.ine 'ti)' anc~comcs mbkq du, -mg me mm, ,( ,mba, sorting in lieu the=-col "ti clearly erroneous the word 'punlshsble'. and by deleting thelion. A term of Probation does not run While CU-'lSU'UC£10ll of ! -hd semloolon md ul that Xollovrs and insertingthe defendant Is imprisoned in connection (2) ln subsection (e) bs'- in lieu thereof period:With conviction for Federal. State or .(A) striking out subporagmph (B) of para- *'(2)Ln subsection (bi by deleting '(I)' afterlocal crime unless the imprisonment is for a minh ill and tnse-ting ln lieu thereof the the word 'punis.habie', and by deleting 'andperiod of less than thirty consecutive days.", following= (2) et least three Lime= any special paroleSoc. 12. Subsection () of section 212 of "(BI designate the appropriate zuideline oem;' nd AlJ that Iollows end by insertingthe Comnreheaxive Crime Control Act €1 coteeory nd remand the case tor lmposl - lnlieuthcreolxpe-iod;.ndI984 is minded ln subsection cfl of section tion of sentence consistent with its deci "(St) in Haimetzim (c) by deleting the3603 ol title 18 of the United State Code by Mini'? nd
second sentence'.xtrildn= out the word "Sunervise' md Ln. CB) su-iting out submrsgnphs CA) And Sm 21, Snbection (i of sstion 225 ocsei-ting tn lieu thereof "assist. in the supe-111. (BJ of pu -ag=-apls (2) and inserting in lieu Lhe Cmnprebmsive Crime Control Act ofsion DL' md by Inserting  comma alter me thereof the follow-nic: UH is Lmended-word "shout". "(AI lf tt determines that the sentence Is ( Din png -mph ( 1) to reed. "ln subsectionSue 11. Subsection ca) of section 212 of -- .3 him and the appeal hm been filed (tm!}. by deleting Lhe sentence whichthe Comprehensive Crime Control Aa of '

under subsection cai. it shell set side the begin 'lf s sentence under this pu-ag-mph1984 is BJ-nended In subsection (la) of section oc-rite-nce and remand the case for tmposl- pm-vides for tmorisom-nemt':";3624 of title 18 of the United States Code by lion oi sentence consistent With its decl- (2) in pngraph (2) to reed. "ln aibsectionSlrikint out "beelnning she the first yen= Sion: (bl(2b. by deleting the sentence whichof the term" in the firstsentence and Insert. "(B) tf lt determines that the sentence is begins 'It  .nntenoe under this pu-eamphing in lieu thereof "beginnlnc t the end ot too low and the appeal has bem filed under provides for imprisonment'T':the first year oI the term". subsection ita). it shall set aside the sentence (3) by redesignaLing paragraph (3) as (4);Soc 11. Subsection cat) of section 212 of end remand the case tor imposition of sen-  'the Comprehertdve Crime Control Act of tenceconsistent -ithltsdecisiomor". to by inserting the following new PUB-1984 is amended in subsection (e) of section Su=. 17. Section 214 of the Comprehensive graph !'ter paragraph (2):3624 of title 18 of Lbe United Sales Code bj Crime Control Act ol 1954 is amended- *13) in subsection (bu!). by deletlnz theSi-fiki-rts' But the third sentence md inserting (Min subsection ( J or section 5031 of title sentence which begins 'If sentence underin lieu thereof Lhe (allowing "The term 18 of the United States Code by striklnl out this pangnph pros-ide for imprisonmentruns concurrently with any Federal. State. "(el" .nd baer -tingln lieu thereof "(dl"; end".or local term of probation. supervised re- (2) in subpnrne'1-aoh' (Bt of section Soc. 22. Subsection te) of section 232 ofl&85e.Drparole fornot.heroxfense towhieh 5037(c)(1) of title 18 of the Unlted*states the Comprehens.h'e,crime Control Act ofthe Person is subject or becomes subject Code by striltinx out "by section 3581(bft 1984 is amended by-durinl Lhe tom= of sunenised release. A iii in mhna--ag=-mn (B) of section  (1) striking out the word "and" the secondterm of supervised release does not run 5037(c)(2) of title 18 oI the United States ,time 1t appears and inserting in lieu thereofWhile the person Is imprisoned In connec Code byst--iking out "by section 3S6l(o)"; comma: andlion nith . conviction tor Fedex-=l. Sun; nd (2) inserting before the period and 'andor local crime uma; t.heimpr1son.ment is (41 in subsection cc) of section 5031'ot title who are not sentenced to treatment under!dr I period ol less than thirty consecutive 18 ol the United San= Code by adding Lhe the Hrootie Addta Rehebiliution Act Of
days".

following ne svulcraph st the end Lhe -col BCS' Y
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Sec. 23. ta) Section 235(a)(1)(B)(l) of the of expemes for forfelture and sale author (1) striking out -*umd" at the end of paraComprehensive Crime Control Act ot 1984 is lzed by law" and Lnsertingln lieu thereof zraph*(5)

amended by strikingout "eighteen" and ln except all proceeds of forfeltures available (ltlistrlking, out the period at the end olsorting "thirty" in lieu thereof for use by the S€€1'€f-SF! of Ch! TI'=IJUl'Y DI' parazraph (6) and 'lnsertlngln lieu thereoftb) Tec=-micu. Amrnnm=.'rr.- section the Secretary of thelnterlor pursuant to '*;ond"; and235(a)( ll(Bl(l) of the Comprehensive. Crime section ll(d)of the Endangered Species Act (1) ddm " nu end me,-co; meControl Act of 1984 is amended by striking ( 16 U.S.C. t540td)) or ,section Std) of theout "to section" and inserting '"under sec Lacey Act Amendments of 1981 (16 U.S.Ctlon" in lieu thereof 33'l5(d))". 17) notwithstanding any other provision
cc) Section 9940;) of title 28. United States ,"umm, mn ,,,-ML ,,,MS, , oflaw enter Into contractual agreementsCode; Is amended by striking out "within WHY-1' with State and local law enforcement agenthree years" and all that follows through cnurrm xv cles to provide for cooperative enforcement

"Act of lees" and inserting in lieu mets" Soc. 30. subdh-Bien (=) or Rule 1=.2 or the Md f€€U1WYl€WU==M€l€f W-MC!- '

.not ht" min one ye" after me mm" set pedem; gums ,( Q- gm"-; procmum 1; Sec. 38. Section 508 of the Controlled Sub-ot sentencing guidelines promulgated under amended by inserting *'4241A or" before 8*-HIGHS ACC (21 USC- 878) is amended by-subsection (a) goes Into effect. 4242". (1) Lmerttnz "(a)" before "Any officer or(d) Section 235(a)( I) of the Comprehen nnucmmxcnqmraxnvbumns lclurrmv *mP'igY€€"?slve Crime CqntrolAct of 198( Ls Amended sm: 31 P..m,h (") " ,ecm", 102 01 (2) insert-ln! after "Dm! Enforcement Ad-by striking out "twenty-four" and lnsertlng the 6,nem"ed substances An (21 U SC mlnlstratlon" the following: or any State'thirty -six" in lieu thereof. aozu -4n is .mendedm me second and third " *0<>** €"10'€€"'€"' *'mee'"1""!ronnrrrunz lc1urrms rn AND Dm! sentences by striking out the word "the (3) 'gd1 -HK " tn? "id £hEY€Of me WU?"'s£€. 24. semen lees or clue mor me after t-he verde "th€ Mm 'imer' mG-MS 1""€"'"bs€€"""'
United States Code is amended and Inserting ln lieu thereof "any (b) State nd local law enforcement offt1) in ;u,se€i - (£) by sgrjkmg um, Mm) Sac. 32. Paragraph (4) of subsection cit) of eels perfonnlng functions under this sectionand Inserting ln lieu thereof "(I) schedule II ot the Controlled Substances shall not be deemed Federal employees and(2) ln subsection 0) by striking out "(rn) Act (21 U.S.C, 812) Is amended to read s shall not be subject to provisions of law reand inserting in lieu thereof''(l)"; and follows: latin= to Federal employees. except that(3) by redesignatlng subsections (e). cfl (0 coca. leave. except-coca leaves and ex- such officers shall be subject to ,sectionte). (hL iii (1). tk). (1). and (rn). as some tmcts of coca leaves from which cocaine. ec- 831-uc) of clue 5.'Unlted States code."££0;,; (£1), (€), (1), (gr (1-,), (1), (1), (1;; md (1) gonlne, and derivatives of eceon1ne or their Soc. 31. ca) Paragraph (1) of sectionrespectively. salts have been removed: cocaine, its salts, 1010(b) of the Controlled SubstancesSec. 25. section 600 or the 1-Brill Act or optical and zeornetric lsomers. and sam ol Import And Export Act (21 U.s.c. geomxn)1930 (19 U.S.C; 1608) is amended in me sm lsomels: ecgonine, its derivatives. their salts. 1; amendedtence beginning "Upon the filing". by sLrlk lSOmeIs. and salts of Lsomers; or My 00m- (1) ln subpragraph CA) by striking out'ng out "$2.500" and Inserting In lieu there Wund. mixture. or preparation which con- clauses'(1l.'tli). and ( Ill) and Inserting ln lieuof "$5.000". ta-ins any Quantity of any of the substan<:Es mei-££>1 the lollowincSec. 26. cal Subsection (c) of section 616 of referred to in this PBPHCTIDh iii coca leaves except coca leaves and exthe Tariff Act or 1930 (19 U.S.C. 16x6(c)) as Sec - 33. cal Submiaeranh IA) Of BQCUOH ",cg, M coe, legs; which cocaine ecenacted by Public Law 98-573 is amended by 401(b)( 1) of the Controlled Substances Act "nme' And denvauves of ecmmne Ami,'nserting "any other Federal agency or to' (21 U.S.C. 84l(b)(1)(A)) Is amended salts have been removedafter "DroDert:v' forfeited under this Act to". ( 1) In clause iii to read as follows:(bi Section SIb of the Tariff Act of 1930 iii 100 grams or more of mixture or

Hcbumem ma sam of' somers:
l) cocaine its salts optical and eeomet

19 U.S.C. 1616) as enacted by Public Law substance containing !. detectable amount18-473 is repealed. of  nircuuc dam tn schedule I or " om" jill) ecgonine, its derivatives, their salts
Sec. 27. Section 413 of title II of the Com than a narcotic dma coruslstine Of- lsomers. and salts of lsorners: or

prehensive Drug Abuse Prevention and Con- I) coca leaves. except coca leave and ex liv) any compound, mixture. or Drebam-
trol Act of I970 (21 U.S.C. 853) is amended- tracts of coca leaves from which cocaine. ec MU" Which ""mm MY Vu'-nm-Y or "(1) lnsubsectlon (c) by striking out ' -co) gonine. and derivatives of ecgonine or their ?" Wb€€gf"'€€ "?"ed *0 m ""ses ("and inserting in lieu thereof "tn salts have been removed: through (lu):"(2) ln subsection (f)by striking out "su!) (II) cocaine. Its salts. optical and geometi 2) ln subparagraph (B) by Inserting '*asection (f )" and Inserting in lieu thereol ric isomers. and salts of isomers: mixture or substance contalnlnz l detecta -"subsection te)": and III) eczonlne, its derivatives. their salts ble amount of" after 1 lliJ08ram or more(3) in subsection (k) by striking out "(o)

lsomers. and salle of lsomers: or of":and inserting in lieu thereof "(mf'. (IV) any compound. mixture. or prepare- (3) Ln subparagraph (C) by inserting "stSec. 28. ta) Subsection (b) of section 51I of tlon which contains any ouantlty oi' any of mixture or substance containing detecta-the Comprehensive Drug Abuse Prevention the substances referred to in subclauses iii ble amount of" after "500 Grams or moreand Control Act of 1910 (21 U.S.C. 881(6)) Is through (III) of":amended (2) ln clause (li) by addlnt "a mixture Or (4) In subparasraph CD) by inserting "aiii by striking out "or criminal" after substance containing L detectable amount mlxtu;-€ gr Wbstanee enntginlng B detect;'Any property subject to clvl of" after Va kilogram or more of": ble amount of" after "5 grams or more of":2) In uaraaraph (4) by striking out "or (3) ln clause (iii) by adding *1 mixture or mdcriminal" after "IS subject to civil"; and substance containing a detectable amount (5) by adding gr; me em! memo!. "It a sen-*3) by adding the following at the end of" after "500 grams ormore of'
tence under this paragraph provides for tm -thereof: (4) ln clause liv) by adding "B mixture or ,.isom.nem me ,,,,(em, sh," maude'The Government may request the lssu- substance containing detectable amount ,,ecm ,"Lie ££,1, ,( mg 1~; than (mu-ance of a warrant authorizing Lhe seizure of of" after "5 grams or more of"; and years ln addition to such term oflmprison-property subject to forfelture under this 5) by adding t the end thereof. "Any men. --

section ln the same manner as providedfor sentence imposing a term of Imprisonment (b) Parag-mph (3) of section 1010tb) of thea search warrant under the Federal Rules of under this paragraph shall. ln the absenceCriminal Procedure.' Controlled Substances Import and EXDGMof such prior conviction, Impose a special Ac,. (21 usc. Qsomxa)) B amended by(b) Subsection iii of section 511 of the parole term of at least 4 years tn addition ooComprehensive Drug Abuse Prevention and such term of imprisonment and shall. li striking out except as provided ln para-
Control Act of 1910 ( 21 U.S.C. BEND) is there was such prior conviction. Impose a graph (4)
amended by Inserting or violation of special parole term of at least 8,yel.rs In ad- U!ORM! -T!UU7'0 'WUWUUUState or local law that could have' been dltlon to such term of imprisonment.". vmcharged under this title or title III." after cb) Paragraph (5) of section -1010=) of the Sm, 33, Pg;-agmph (2) qg ;eet,1qn 411(g) of"title III". Controlled Substances Act (21 U.S.C. gm, ! 9; me 1.

-;mp1oyee geqremenr, meg;-leSec. 291 ca) Subparagraph CE) of section 841(b)(5)) is amended by addin= the Words Secm-ggy Ace 91 197.1(29 U.5.C. 111 1(g)(2)) is52 -l(c)(l) of title 28 of the United States "the fines provided in" after the Word "Not- mjmdgd by ;r,£-Mn; Dug - -
€ -ugy" md Lmert-Code is amended by lnsertlng "the Federal wtthstandlng

ing ln lieu thereof "personBureau of Investigation. the United States Src. 34. Subsection (b) of section 405A of
Marshals Service." after the words "for offi- the Controlled Substances Act (21 U.S.C. cvnnmcY um router mAusAcnoNs

FBI

use by". and by inserting a comma 815a(b)) LB amended by lnsertlnc "parole" Xxfore the word "or" after "(2) at least three times any special". Sac. 39..Pangr-mph (2) of section 5316(a)cb) Paragraph (4) of section 524(e) of title Soc. 35. Section 503(a) of the Controlled of title 31 of the United States Code is;8 of the United States Code is amended by Substances Act (21 U.S.C. 873(a)) is amend- amended by strlklng out "$5.000" and lnstriking out "remaining after the payment ed by- sorting tn lieu thereof "U0.000";
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mscmuntous vrourrcmr emavnm:rrs be lined notfmore dun= 316.909 or lmDl'1J- *9-TN-9 59Wk* 15 Umw ~ed- U' £1* €1**-£7£

~ ) - - o-ned for not more msn twq sears. Dr bom3 DI'?''WeI l3 lPPfOD1-I&EID-DG ACC-S to Bedlt Lo
Sec. 40. Subsection ta) of section 373 of *"d tu appropriation account all lees commis-

titxe 15 of the United States Code is amend- - (2) be the het Danzmph 'by struci-ng out sion; and expenses collected tor-
( th-e Delegate from the District of C =111==:1- "-(1) Uae sendce oi' civil process., Lnciudin-£ed by

(1) inserting after the vords "the person bio" and lneewln-= in Een  thereof "DeT comn)s.ln!.s.summDnses. ubpenls. and simi-
K or property of another" the words or ''e - md by "m' or  mm"' tar process: and

Bsc. 41. CB) Chapter 25 of title 18 ot the "(D seizures. levies. and sales associatedagainst such per-son's can property': and
(.21 inserting before Lhevord "death' the United States Code is amended bi! ndeslz lriLbjudieialorders oiexecution.

vor-~ "lite imprisonment or". noun; section 510 as saeed by Public hiv by the Unitedsu.ts Marshals Service and
sue £1 sumeeum-. ce) or semen am oz ' -"€€**0"$11 to use sud-; eedlted amounts for the put

une is 0; me United sms Code Is mmd CD) The analysis at the beginning of dun- ,ns or e,",in am "ch cm,ms....
ed by- t.er2$oi't.itJe 18ofthe'unit.edstaze.scnde norm coxemsn-mu an Aasis-ruc=ui seeing amr use furs "dunn; me 1= m'"d€"

E ~ATTEl ITV!relation to any" Lbe words "felony described
ln the Controlled Substances Act (21 U.S.C. "510- $Em-U'W€5 01 919 SW-'-£ "id PHVM-9 si"' 5* sec"," ,pm " "me 18 of ,The
801 et seq.) the Controlled Substances titles.'- United States Code is amended by addmg
1mpm am expm ,ace (21 Usc. 9=> 1 ee MGWMGMH! =b€€"d'/""wi the ioliowlng new subsection at Lhe end
seq;). of section 1 ol the Act of September thereol:
15; I980 (21 D.S.C. 955a) or any'; ,,sm S IS cf the sings md ""ne "(c) No ssesnaent shsil be imposed on

(2) adding after the words '"in uddit1on to entities my person convicted ot an offense for
the punishment provided mr such- me see. 48. csa sections mi mans; or me '"mm "Ul" 0* dm"" W"" - "
words "felony or' - and 18 of the United States Code are amended other Federal luv. estabhshes that coll-Bter

(3) adding after the words "term of len- bystrik-ing out the phrase"pedaraJ penal or - be '"bed " "eu '[ 'Ppnmn" ?plisonment including that imposed for the' eormctioml fasllitf' eachtime lt appeals "un' '

the words. "felony or". md ,minh' tn "eu mel.", -?edna penal Ss= . $5. Subsection CB) oi section 3611 o;
Sec 42 Subsection ta) ol section 929 of detention. orcorreqtlonal tncilm'' ' title 18 of me Uni-led States Code.as en -,

title £8 of the United states cede is arlene cb) sedan mu or em; lB or me unmq Wed £!Y*#€EY4<ll
1406(1*0 UI the Comwehen -

ed by States Code 8 further unended- dve Crime Control Act of 1984. is amended
(1) adding after the words "durine and ln (1) ln subpnrmzr-Bob (eL)(1)(B) by addin! bY With? 99-** "'?h"9r "7 9*: In UP 'H" 1relation to me mmmjsmn or ( me nm; me Wye; -;.mmu;-liuen or' heron "my ?" ""US "ii"-felony described ln the Controlled Sub- other weapon': Sar=. 56. () Sections 3€7I and 3672 of title

stances Act (21 US.C. 80 1 et $€1= .). the Con, (-2) tn subpak-Elm-apb (£)(1)(Cj by ,gang 18 Of £118 Uhif-cd SIBUBS C0618. 85 Ctllcteq bytrolled Substances Import md Export Act !-more me semie-sim me em-as lym -gi; sed-ion I4081= >0f the Cemorehenswe Crime(21 U-S.C 951 eL seq.) or section 1 of the acid diethylamide. oruhez-lcyclidine"1 Control Au of 1964. are redesignated as sec
Ac= or s -member is. {Bao (21 U.s.c. asa). cai in subpersmph (;x1xD) by mnrim UUM 3681 HHUU82- l'€=P€€U"€lY
or B"; out "other than B narcotic drug. as defined (W TM "CUUHU **1813/9= " Chem" 7-*2(2) adrung after me word; "Ln mama; to in £€€Eion 102 or me controlled substances Of £i£l= Hi €1 01= UHil€€l Sm" CU -" - 3=
me punishment provided ml- me comme- Am (:1 U.s.c. Boer - me B-serum; in lieu MM br€€<=U€>€11406<UOf £h= CEmW= hEn
sion ol' such" thenlords "felony or"; and ££

-1,,,,0; -9-me, than  ,,gnem;1,d site Crime Control Act of 1984. Ls amended(3) adding after the words "term of lm described insu#:ipuag1-nph ICY': and by strikinz out -3611" and "3672" and in
Drisonment including that imposed mr Lbe (4) by mexmg subsection (ca read as ml- bert-ins in lieu thereof "3681" and "MHZ".lelony" the words"or crime of violence". lows: remecti-vel=.~ Slr. 13..(a) Subsection (d) of section 1201 "(e) Dernunons.-As used Ln this seetlon. Sic. 51. (a) Chapter 232 of title 18 of Lhe

% ot title ia ot the United sums code is 'Bmmunmm' -rim.m', and aeszmeuve United States Code. B-tempted by section
Amended by adding the vords "or (e.)(5)" device' him me meg;-un; given these terms, 1406<uoI the Comprehensive Crime Con-
alter the words "subsection cam)'. respeemely, in section 921 or mae' lB or me trul Act 0! *1984. is rede=itM£Ed €h=l= l€r( bi Paragraph (2) of section rISc la) ot title United State= Code'. 232A.
18 of the United States Code is nmended to ,,,CDU -RU ,m ~-,Mm -is ,,,BAM-, xm (b) The chapter analysis ot part Il of titleread as follows

"(2) A kidnaping or attempted kid=-ianing Sm=. 49. Subsection (e) oI section 102.8 of !8 of the United States Code is amended by
striking out the item relating to chapterin violation pr Lms semen snail be pu;-usned " "! ?" UMM Cod" *5 2n as added by semen noam) or me comas brovided in section nor or mis clue rer We O'"-D"'-€*1 prehemm crime control Acc or 1984. and!-he Kldnlbins or attemoted kidnanlng ol' B Cm" Comrm Am "! ~70 (18 U's'c' nm" inserting in lieu thereof the lollowinz

Person described in section 1201(a)(5) ot this pree 3481)" and lnsertmg in Lieu thereof
title "chapter 224 ot this due".

Sec 50 Sunsemon cn €1 "cum xozs €1 112-1- Seeds! €OrM-MS of £-<>ll=1€H!
2;;',;Ej2*;;,;j,;};' we ia €>2 me umm sm, €€,.1, 1, ,mm. rer€.-..., 368I*.

mm~ section " 65 -5 en" Md by Pub"; ed by ,"inns ou; "(,me V ,1 me or~mmd Sec. 58. Subseouon ce) ot section 1402 of
LAW 98-473 as section 1366 crime como: Acc or mo ua D.s.c. am the Comdr=hehv= CH" COM"! AU 01

-
1-he >

ana,yss at me begmnme of ch", cree. Mal)" and inserting Ln lieu mgm! DM iS amendedvbjy-
cerjss or me iau me United suites cede ""mm 12* " "le" - (nstriklng out the next succeedi-nz fiscal

second nme " "pens md me Ln United States Code is amended by sc.;-jong two succeeding then yexusf: and
is amended by striking out "136$" the Sue. 51. Section 3016 or uue ia ol me year" and inserting in lieu tnereoi "the next

thereof #366*.
De" out "title V ot Lhe Organbed Crime Conn-el (2) striking out "ives!' MM=' "& Lhe End of

Act ot 1970" and inserting in lieu thereof VNGU"-Slmmuslonvzol.Drr on-neszs euutrrm up ..m"e. 224 of mb due -- Sxc. 59. Section 1407.01* the Comprehen-
Szc. 45. Section 2x5 of title 18 ol the Sm 52. Section 3522 ot title 18 of the siva Crime Control Act of 1984 is amendedUnited Stats Code is amended- United States Code Is amended- (1) inxubseeLlon (li) bi striking out -1302"(1) in subsecdons ta) and (la) by lnserLinc (l)*ln subsection In by striking out the nd Lnsertinx in lleu thereof "M -02": endthe words bank holdlnz compsmr. or sav- word "paroles" Ln tbe second sentence end (1) by redednaatinisubsection (la) as sub-

lnm nd lean holdins company" otter the inserting Ln lieu thereof "probsLioners or sectiou(g).
words "financial institution" the second and parolee, as Lhe case may be"; Su= 80. Cbacltr XIV of the Comprehen-
third place in which they appear; (2) ln subsection Cb)- sve Crime Control Act of 1984 is amended(2) in subsection (C)(!)(D) by striking out CA) by strildne out "subsection CA)" and by striking outeectlon MN.
"Administrator ol the": and Inserting ln lieu  thereot "probation or ,nm," ,cnn-; In(3) Ln subsection (d) by .t-nsertllng the parole"- andWent bank holding company.- or savings CB) ~ sci-lkini out the word "shall" and Sm' 61- Chapter us "! mg tm= la or
and lnan holding cornnany"aft -er the Words lnsertlnz Ln Beu thereof "may"; the United States Code is amended by redef-
"fi.na.1cial Lns.ltuLion" each place tn Which (3) by striking out subsection (cr and lznntinz section 2320 as enacted DY FU?""
they appear. (4) by redesimntlnl subsection id) as sub- L"' 99*17= ""egon nu'

SE=. 46. Section 219 of title 13 ol the section (c). cb) The analysis At tbe bezinnkuz DI €12-89-

United States Code is amended- Sm- 53 Seed," 1921 nr una ga oi the !-ET 113 Of £1118 13 QI the United SHES COCK!
(1) in the first paragraph to read= United States Code is amended by addin= """d'd DY SWud-"' om'
Whoever, being = public official. is or me tollouink new Daz-azranb n& Lhe endacts as an agent of = Ioreish Pflncipu re- Lhereot "nm '11-atllddng Ln counterfeit emit Ul'quired to reg-Beer under the Foreign Agents "Hotel-thstnndlnz the provisions ol sa.-

Reeistratlon An ot 1933. s amended. shell tlon*3302 ol title 31. Lhe United Sum Mu- mdby addlntat the end thereof
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"alt. 'nzmddnz ln counterfeit goods or in lnfom-hot). section 1513 (relatini to reservices. ?.  . tsilatlnz against a rims, victim, or an ln-

~PO
scces Dc-vxcss nm con-em-Ba Qcl-una xm: YUN""!).'2
see. ea. m Semen mao or mic le er me S" - €9- 'b" UM '"dA"=0*' P""*'*D?1=

Uhned stabs Code B ""ended by mum! of section 2315of title 18 of the United
E

L
:
the ,following nel nu-ng=-ph 1= the end st"" cod'= ""'nd'd ~-
.hereo!: (ti inserting 'posesses;' liter "recelveg';

~ "(fl Thb section dos not prohibit Anylnwfullj nuthor~d investie-.Live protective. (2) min" "Wwi"? 6* ""men *
8 r"m:=ui€Enee -€£1my me lu inrmemmt. Pm Of. Or Which €Qn==fME IN-€1=l=f-e or",nc, ct the Unntd Su",. $1,;, Ioreizn commerce" md Lnsertlns In lieu
I

puimm mssvcmn er .ses€.e;€> or Ln Ln- Y:Er=Ef '**1f=h hm "GSM = 8*=* Or
I telllcence uency of the United State). United State boundary after being stolen.no Delete emma-

£ Go or summon tn 1mM-MU! €€X=v=r€€d- €H=kEn-"-£ 9; mm) M tme 1; ,(gb, U,-,1Mq.  Sec. 10. Subsection (m) of section 213 otI( States Code the Comprehensive Crime Control Act of
!

CC) D£)e;e --9, >- gb, ,em1 £ 9,, 1984 islrhended ln parezi-aph (3)(8) to readem or pnsgnph (2) or subsection on er IS follow
[ um 10 =0 I. nme ia or the United sums "(BO by uiqencnrlk subsection cb) to read assec

Code usd i ert or after the semicolon at follows:nj -
1

E

the end or paragraph (1) ol sunsecuon tu or " '(bi An offender transferred £o Lhesection I030 ol title 18 oi the United State; United States to serve sentence of Impris-

I Code. onment that Ls longer than the maJti.mum
£

lxscnunovs An-Do-nunn-s period of, time specified ln the applicable
sentencing guideline promulgated pursuant

S~€~ ~6ds;'€;""* 'n':1~;* @9 " *P' Uh"" to section 994<s)m or nme za. United smsarne Y ~"" cooe ss Getemmed hyftne Buren ennis-
~

ward d""'" tk?' ?"re? "lu' xm'"-s'?"' dns, shell serve in on official detention Incli-1' mont or'.
~ Sec. 64. ca) Cliapter 1 of title 18 of the lty the maximum period of time specitled ln

{
the applicable - sentencing guideline andUnited gules Code Is nmended by Addin; =
sha" serve me "maude, of the ten" tm.new section 17 s follows=

!
posed as B term of supervised release. To8 I'! 0'rgani-tatton llelined' the extent permitted by the applicable

£

For purposes ofthls title. the term iorgn- treaty. determlnntlon by the Bureau ofnizatioLrrheansa person other thnnin lndi- Bison; as to whether the transferred of-vldualf'. fender shnll serve o ten-n of supervised re
title 18 of the United State Code is amend- served may be appealed to the United States

cb) Thesectlonal analysis torchapter 1 of lease nd the length of such term to be
% ed by addinu after the item relating to sec- court ot appeals for the district tn whichI tlon 16 the following: the offender in Imprisoned otter tnnsrer to
1 the United States. and the court ot nopenls"
C

17. Orientation defined='. shall decide and dispose of the ppea.l in ac-

E tx ,strict of Columbia end inserting in lieu min"197 bY £**9 BUFHUI Of HB?" KW-" b€
IOSec. 65. Subsection ca) ol section 201 or Cwdancewlth section 3742 s mouth theHe 18 of the United States "Code is an-lend. determination appealed had been Imposedby striking out the Delegate Iron the hr the United States district court. A deter-

I

* - .ne -reot "Delegate". made only after atfordlng the transferredSoc. 66. Pnrngrabh (DO! section 263(=) oc offender an opportunity (1) to submit evi-title 18 ol the United States Code Ls Amend. deuce or Information as the applicable sen-ed by striking out "Delegate [rom the Dis. tencirlg guideline. and (2) for an c -peel
trict ol Columbia. Delezate Elect from the Within the Bureau of Prisons ol such dete-Districtot Columbia." and insertinz in lieu minatlon by reviewing uthority esteb-therent ''Deleiette.Delegate Elect". lished by the Director pursuant to recullSac. 67. Sutsection (tx) of section 844 ot tions.':a.nd".title 18 of the United States Code is amend- Snl=. 11. Section 3142(c)(2)(J) of title 18 ofed Lo read as lollows: me Umu-Be sums code is a.mei-idea by ln-"(lu Whoever usa fire or an explosive to sertlnz Ds}'c.holoKical." after "media!".Commit. or carries an explosive during the. Soc'. 72. Pcrxgraphs (3) ot subsectlorm (d).commission ol'. any felony which may be cgi. And ch) of section 922 of title 18 of theProsecuted in 9. court of the United States, United States Code are amended by deletingIncluding a. felony which provides for an en- the words "mnrihusne or cny depressant or
hanced punishment lt committed by the use stlmulent drug cB defined ln section 201(v)of = deadly or dangerous weapon or device, nt the Federal Food. Drug, md Cosmeticshall. in Addition to the punishment provid- Act) or narcotic drug cas defined ln sectioned for such felony, be sentenced to lmpris- 4731(u) ot the Internal Revenue Code ofonment for {We years In the use of his 1954)' and lnsertlnz ln lieu thereof thesecond or subsequent conviction under this words "merlhuana or any depressant orsubsection. such person shall be sentenced stlmulent subsLonce or narcotic druz (LIto Imprisonment for ten years. Notwlm- those terms are defined ln section 102 ot theSc-indine any other provision of law; the Controlled Substancs Ac!. 21 U.SIC. Ml)".court shall not place on probation or aus Sic. 73. Section 875 ol' title 18 ot thebend the sentence ol any person convicted UnlLed States Code is amended by strildrzg
oi. n violation of this subsection. nor shall the phrase "transmits ln lnLexstate com-the ten-no! imprisonment Imposed under lnerce" eech place where Lt appeu-s.n.nd Ln-ink subsection run concurrently with my sertinz tn lieu thereot the words "tnnsznitsOther term of Imprisonment Including met. in lntexstate or foreign commerce".lmuosed for the felony ln which the tire or Sec. 14. Section 351 oi title 1l of the"Elusive vrsused or the explosive was cu- United States Code is amended-Pfed. No person sentenced under this subsec- (l ln subsection ca) by ddinz she.=tlon shall be eligible for parole during the "Deputy Director of Centre.! Intellizence."term of Imprisonment imposed herein.1 the words major candidate for the o!iiceSec. 68. Section 196I(B) of title 18 of Lhe of President or Vice-pruldent. as defined inUnlted'sta.tes Code is amended by adding, subsection (AMI of section 3056 of thisTir the iv-ords,"sectl.on 1511 (reiatmg to tltle",ndobstruction ol Shte or local Law en- thtmsuhsection chi bydeletlnl t1ievlordaement)," the words "section 1512 trelat- ui omclsl" And tnserLing ln lleu thereof "L£0 l8-mberlnr mn s witness. victim. or person'.
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