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I. Sentencing Guldellnes That Include Capltal Sentences
Are Required To Achieve The Purposes Of Sentencing

Congress has directed the Sentencing Commission to assure
that federal criminal sentences achieve four purposes: Jjust

~ punishment, deterrence, incapacitation, and (where possible)

rehabilitation. In the words of the statute, 18 U.S.C.
§3553(a) (2) (Supp. III 1985), federal sentences must be designed:

7 (A) to reflect the seriousness
of the offense, to promote respect
for the law, and to provide just '
punishment for the offense;

‘7 (B) to afford‘adequate deterrence to
criminal conduct;

”#(C) to protect the public from
further crimes of the defendant; and

” (D) to provide the defendant with
needed educational or vocational
training, medical care, or other
correctional treatment in the most
effective manner; ....”

These goals have binding effect on the Commission. 28 U.S.C.
§991(b) (1) (A) (Supp. III 1985).

The issue the Sentenc1ng Commission must consider in the
capital sentencing context is whether and to what extent capital
sentences for the serious capital offenses contained in title 18
and elsewhere in the United States Codel are needed to achieve
these purposes. One could simply argue that this issue has ‘
already been resolved by Congress, which from the inception of
this country to the present day has chosen to provide capital
punishment for numerous crimes. Even so, however, the

Commission’s decisions in drafting capital punishment guldellneS'

may still be guided by the extent to which capital punishment
meets these purposes in particular contexts. For this reason, it
is important to assess the utility of capital punishment in ‘
achieving the goals of just punishment, deterrence, and

‘ 1ncapac1tatlon.2 This review amply supports the judgment of

Congress that capital punlshment is proper for certain egregious
federal cffenses.

1 A 1list of federal statutes that provide for capital
sentences is attached as Appendix A.

2 Rehabilitation is irrelevant to the commission’s
deliberations on these matters. See section I. D, infra.



‘A. Just Punishment

The first congressionally-mandated purpose of criminal
sentences is ”to reflect the seriousness of the offense, to
promote respect for the law, and to provide just punishment for
the offense.” 18 U.S.C. §3553(a) (2) (Supp. III 1985). The
legislative history of this provision reveals that:

"This purpose -- essentially the ‘just deserts’ concept
—-- should be reflected clearly in all sentences; it is
another way of saying that the sentence should reflect
the gravity of the defendant’s conduct. From the
public’s standpoint, the sentence should be of a type
and length that will adequately reflect, among other
things, the harm done or threatened by the offense, and
the public interest in preventing a recurrence of the
offense.” S. Rep. No. 98-225, 98th Cong., 1lst Sess. 75
(1983). :

A death penalty is the ”just deserts” for the extremely
serious offenses covered by capital statutes in title 18. The
offenses listed in those statutes are among the most serious
crimes -- if not in fact the most serious crimes =-- that can be
committed in the United States today. At the top of the list is
assassination of the President, proscribed by 18 U.S.C. §1751, an
act that has global implications. Indeed, the crime is so
serious that the Department has expressed it view that even an
attempt to kill the President could constitutionally be punished
by death: '

”As the most powerful and visible of the nation’s
leaders, the President maintains a unique position
within the Federal Government. As Commander-in-Chief
of the armed forces, he discharges unique responsibil-
ities for the security of the country. As head of the
Executive Branch, he is entrusted with the authority of
coordinating and executing all laws of the United
States. For these reasons, an assault on the President
threatens the national security in a distinctive
fashion. Even if the attempt is unsuccessful, it may
produce a national sense of embarrassment, fear, or
trauma. An attempt on the life of the President is, as
a result, different in kind, not merely in degree, from
an attempt on the life of any other public or private
citizen.” Letter from Ted Olson, Asst. Attorney
General, Office of Legal Counsel, to Lowell Jensen,
Apr. 30, 1981, reprinted in Capital Punishment:
Hearings Before the Sen. Judiciary Comm., 97th Cong.,
1st Sess. 54, 64 (1981).




Indéed, it is difficult to envision a singie‘crime.in this
country more atrocious than assassination of the President.

Other federal statutes protect important federal officials
from assassination. Title 18 U.S.C. §351(a) covers ”any
individual who is a Member of Congress or a Member-of-Congress-
elect, a member of the executive branch of the Government who is
the head, or a person nominated to be head during the pendency of
such nomination, of [an important Executive department], the
Director (or a person nominated to be Director during the
pendency of such nomination) or Deputy Director of Central

‘Intelligence, or a Justice of the United States.” Assassination

of such persons obviously has a grave effect on the proper
functioning of government and, in appropriate cases, deserves to
receive the highest penalty available under law.

Federal statutes also contain several vital national
security provisions. Title 18 U.S.C. §2381 prohibits treason; 18
U.S5.C. §794 does the same for serious forms of espionage. These
crimes also are extremely serious, and it is worth exploring the
need for the death penalty in this area at some length.

Espionage has far-reaching implications for the security of the
nation. From 1984 to 1986, twenty-seven U.S. citizens were
charged with espionage and all but one (Craig Smith) who have
been brought to trial have been convicted. A Report by the House
Permanent Select Committee on Intelligence entitled ”United
States Counterintelligence and Security Concerns -- 1986,”
published this month, catalogued some of the more serious cases:

-- John Walker during a 15-year period provided
the Soviets with code cards and the plans to code
machines used widely by the Navy. The Soviets
undoubtedly read many of the classified messages
concerning submarine movements and tactics sent using
these machines during that period.

-- Jerry Whitworth provided other code cards and
code machine plans that allowed the Soviets access to
the same kind of messages both before and after Walker
retired. He also provided copies of coded messages and
other classified information about U.S. aircraft
-carriers. '

-- For two years, Jonathan Pollard provided
thousands of highly classified intelligence reports to
Israel, including reports the U.S. chose to share with
no other country.

-- Ronald Pelton, in a series of clandestine
meetings with the Soviets in Washington and Vienna,
provided detailed information on NSA’s efforts at



breaking Soviet codes and intercepting sen51t1ve Soviet
military communications. In those meetings, he gave
the Soviets a good description of many U.S. signal
intelligence capabilities against the Soviet Union and
betrayed collection programs it had taken decades to
- establish.

-- For 30 years, Larry Wu Tai Chin spied for
China. During the last nine years of his career at
CIA, he saw, and in turn gave to the Chinese, a great
many classified CIA analyses about China.

-- Sharon Scranage betrayed the identities of CIA
agents in Ghana and perhaps in other African countries.
Her disclosures crippled CIA capabilities in Ghana.

-- Edward Howard betrayed the most sensitive
operations of the United States in Moscow, which had a
severe adverse impact on U.S. collection of
intelligence in Moscow. :

- The House Report also concludes that ”“[m]ost of the Americans who

were caught spying between 1984 and 1986 had no ideological
commitment to another foreign country. They sold U.S. secrets
for financial reasons.”

That serious cases of espionage, both wartime and
peacetime,3 might be appropriately be punlshed by a death penalty
has long been recognized. Judge Kaufman’s opinion in United
States v. Rosenberg, 109 F. Supp. 108 (S.D.N.Y. 1953), denying
the motlon for reduction of death sentences 1mposed for a

3 In the first few months of this Admlnlstratlon, the
Department advised Senator Thurmond that ”serious consideration”
should be given to the issue of whether the death penalty is
appropriate for peacetime espionage. Letter from Ted Olson,
Office of Legal Counsel, to Senator Thurmond, May 26, 1981, at
10, reprinted in Capltal Punishment: Hearlnqs Before the Senate
Judiciary Comm., 97th Cong., 1st Sess. 25 (1981) Since then,
the Senate has concluded that the penalty is proper for
aggravated cases of peacetime espionage. See S. Rep. 98-251,
98th Cong., 1lst Sess., at 26 (1983). And the Department has
considered the matter at length, partlcularly in light of some of
the recent serious cases of peacetime espionage recited above.
The Department is now firmly of the view that cap1ta1 punishment
is needed for aggravated cases of peacetlme espionage. The ‘
Department has previously expressed its view that such punishment \
is constitutionally perm1551ble. See letter from Ted Olson,
supra. :
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.conspiracy to violate the Espionage Act, sets forth cogent
reasons why the death penalty may be imposed for espionage. As
he stated, ”Throughout history the crime of traitors stands as
‘the most abhorred by people. At the time of the imposition of
the sentence, ... I pointed out that the crime for which these
defendants stood convicted was worse than murder. The
distinction is based upon reason. The murderer kills only his
victim while the traitor violates all the members of his society,

all the members of the group to which he owes his allegiance.”
Id., at 110. _ ' '

Significantly, espionage under 18 U.S.C. §794 is a crime not
very different from treason, United States v. Drummond, 354 F.2d
132, 152 (24 Cir. 1965), cert. denied, 384 U.S. 1013 (1966), an
offense of such grave importance as to be singularly defined in
the Constitution, U.S. Const., Art. III, Sec. 3, and which
Congress has elected to treat as a capital offense from the
earliest days of the Nation. See 1 Stat. 112 (1790). See
generally Haupt v. United States, 330 U.S. 631 (1947). Treason

"and espionage strike at the very existence of government and at

the safety of the Nation. They may expose millions to danger or
death.4 Moreover, in the nuclear age, even if the disclosure of
defense-related information ultimately does not in fact weaken
national defense, such disclosure does make it significantly more
likely that a nuclear superpower will misjudge the defensive
capabilities of the United States and as a result take an
aggressive step that will escalate to an all-out conflagration.

A death penalty for aggravated forms of treason and espionage
therefore would appear to constitute ”just punishment.”

Federal capital statutes also proscribe various deliberate
crimes that might be expected to result in multiple deaths and
therefore are particularly heinous. For instance, 18 U.S.C.
§1992 forbids the willful wrecking of a train resulting in death,
an offense that ordinarily would be expected to produce numerous

4 An affidavit submitted by Rear Admiral William Studeman,
Director of Naval Intelligence, in the Whitworth case reported
that: “Naval intelligence analysis has led us to conclude that
the Walker-Whitworth espionage activity was of the highest value
to the intelligence services of the Soviet Union, with the

~ potential, had conflict erupted between the two superpowers, to

have powerful war-winning implications for the Soviet side.”

Affidavit of RADM Studeman, United States v. Walker, Crim. No. 85-
0552 (N.D. Cal. 1986). .
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deaths and grievous injuries.® sSimilarly, 18 U.S.C. §§32 & 33
and 49 U.S.C. §§1472 & 1473 cover destruction of aircraft, motor

- vehicles, or related facilities resulting in death as well as
"~ aircraft hijacking resulting in death, offenses that could well

produce multiple homicides. Title 18 U.S.C. §1716, which
forbids mailing bombs that result in death, is also an important
statute: even in situations where the crime covered by this
statute involves “only” one murder, a death penalty could be
appropriate to maintain public confidence in the sanctity of
widely-used channels of commerce. ' '

The final statute that should be discussed is §1111, which
covers “merely” murder within federal jurisdiction. Although the
offense described in this statute may not be as serious as those
discussed above, the intentional and unjustified taking of an
innocent person’s life is nonetheless an offense that, in
aggravated cases, deserves a capital sentence. Any other

sentence would be insufficiently severe because, as the Senate
Judiciary Committee has concluded:

”Murder does not simply differ in magnitude from
extortion or burglary or property destruction offenses;
it differs in kind. Its punishment ought also to
differ in kind. It must acknowledge the inviolability
and dignity of innocent human life. It must, in short,

be proportionate.” S. Rep. 98-251, 98th Cong., 1st
Sess. 13 (1983).

5 constitutional questions have been raised about the status
of §1992 since its terms do not mention the possibility of a
death sentence if the defendant waives his right to trial by jury
and is instead tried by the court. Under the analysis of United
States v. Jackson, 390 U.S. 570 (1968), such an arrangement might
be found to place an unconstitutional burden on the right to a

~Jjury trial. However, the Commission might be able to fashion its

guidelines so as to avoid this particular constitutional
infirmity. The Department is analyzing this issue and will
respond more fully at a later date.

It must be emphasized, however, that the possible flaw in
§1992 does not appear to infect any of the other federal death
penalty statutes with the sole exception of 18 U.S.C. §2113 (bank

- robbery-related murder).

® It is not clear whether the Sentencing Commission should
promulgate death penalty guidelines for aircraft hijacking since
constitutionally valid procedures for imposing a capital sentence
are already contained in the statute itself.



And Walter Berns has explained:

”The purpose of the criminal law is not merely to
control behavior -- a tyrant can do that -- but also to
promote respect for that which should be respected,
especially the lives, the moral integrity, and even the
property of others. 1In a country whose principles
forbid it to preach, the criminal law is one of the few
available institutions through which it can make a
moral statement and, thereby, hope to promote this
respect. To be successful, what it says =-- and it
makes this moral statement when it punishes -- must be
appropriate to the offense and, therefore, to what has
been offended. If human life is to be held in awe, the
law forbidding the taking of it must be held in awe;
and the only way it can be made to be awful or awe
inspiring is to entitle it to inflict the penalty of
death.” W. Berns, Defending the Death Penalty, Crime
and Delinquency (Oct., 1980), reprinted in S. Rep. 98-
251, 98th Cong., 1lst Sess. 10 (1983).

To punish aggravated murders and other heinous federal
crimes with less than a penalty of death conveys a deplorable
message. This point can readily be appreciated by contemplating
the essentially immoral effect that the Commission’s guidelines
will have if they do not provide for the death penalty. As
currently drafted, the Commission’s guidelines specify lengthy
prison terms, if not in effect life terms, for crimes such as
second degree murder and forcible rape of a minor in aggravated
circumstances.’ These sentences are entirely proper. But
without a death penalty, the guidelines will essentially “top
out” and equate second degree murder or rape with assassination
of the President or treason involving the nation’s nuclear
secrets. Only if the guidelines provide a substantially greater
penalty for these most serious federal crimes will the sentencing
scheme fully ”reflect the seriousness of the offense.” As then-
Solicitor General Bork argued before the Supreme Court in defense

- of death penalty statutes, ”Capital punishment marks some crimes

as particularly outrageous and offensive, and therefore to be
avoided by those individuals with even a trace of social

. responsibility.” Brief for United States as Amicus Curiae in

Fowler v. North Carolina, No. 73-7031, at 40 (1975).

7 This latter example is particularly troubling since it
demonstrates that in some circumstances a rapist will face a life
sentence for his crimes. 1In the absence of a death penalty, he
may decide to kill his victim to avoid leaving a witness, secure
in the knowledge that he can receive no additional punlshment for
doing so.



Further support for capitalrSentencing guidelines is
provided by the overwhelming public recognition that the death
penalty is just punishment for murder and other serious crimes.

.The sentencing guidelines legislation and its drafting history

indicate that the determination of questions of proportionality
between offenses and penalties imposed for them optimally should
not depend primarily on the theories of particular writers or the
personal feelings of Commission members about what sort of
punishment is fitting for what sort of offense and offender, but
should take account of public attitudes on this question. This
point is implicit in the statutory specification that sentences
should be fashioned so as to “promote respect for the law,”
§3553(a) (2) (A), and is also supported by more explicit statements
in the legislation and the Committee Report indicating that
sentencing levels may appropriately be coordinated to ”the
community view of the gravity of the offense” and should ”reflect
current views as to just punishment.” See 28 U.S.C. §994(c) (4);
S. Rep. 98-225, 98th Cong., 1lst Sess. 170-71, 178-80 (1984).

The public overwhelmingly supports the death penalty for
serious crimes. The most recent national poll regarding the
death penalty was published last month by Media General-
Associated Press. The poll reveals that 85% of Americans favor,
and only 11% oppose, the death penalty for some murders. The
poll also reveals that support for the death penalty crossed all
religious, educational, economic, and regional differences. The
Media General poll is consistent with numerous surveys taken by
various organizations, all of which demonstrate tremendous public
acceptance of capital punishment. For instance, the 1986 Gallup
poll found 70% of Americans in favor of the death penalty for
murder, and only 22% opposed.® A more complete compilation of

8 The Gallup Poll gives lower approval rates for the death
penalty than does the Media General-Associated Press Poll cited
previously. The reason is that the Gallup poll gives respondents
only two choices: Do you favor or oppose the death penalty for
persons convicted of murder? Professor Philip Harris, Assistant
Professor of Criminal Justice at Temple University has observed,
"The way a question gets asked makes a big difference. [The
Media General question] is probably a more accurate reading of
where the American public is. They don’t support [the death
penalty] in all circumstances.” 84% In Poll Support Death
Penalty, Los Angeles Times, Feb. 3, 1985, at 8.] Since the
Sentencing Commission presumably would promulgate guidelines
permitting the death penalty only in some circumstances, the
Media General poll is a more accurate indicator of prevailing
views on whether the death penalty would constitute just
punishment within the framework of a sentencing guidelines

(continued...)




these polls and thelr results is contalned in Appendlx B to this
report. '

In the face of these kinds of numbers, sometimes the
argument is made by death penalty abolitionists that the welght
of ”enlightened” public opinion is opposed to the death penalty.

" Often this argument boils down to nothing more than that those
- who are opposed to capital punishment find the views of the

majority of Americans who favor capital punishment to be
"unenlightened.” Made more narrowly, the argument might be that
thoughtful persons, when fully informed about the arguments on

~both sides of the capital punishment issue, will oppose the

penalty. 1In fact, however, as an empirical matter, this argument
has little basis. For example, as of last year, 37 of the 50
states in this country had recently enacted or reaffirmed death
penalty provisions. Bureau of Justice Statistics, Bulletin:
Capital Punishment, 1985, at 3. This represents a broad approval
for the death penalty from the nation’s elected representatives,
who have reached their judgment on the issue only after extensive
fact-finding, hearings, and legislative debate. Also, Congress
has repeatedly adopted death penalty statutes -- most recently in
1974 for aircraft hijacking, see P.L. 93-366, 88 Stat. 410 -- and
large majorities in both Houses of Congress have ‘within the last
two years passed bills providing for the death penalty for some
crimes. Since Congress has wide-ranging fact-finding abilities,

8( ..contlnued)
system.

® On February 22, 1984, the Senate passed S. 1765, a bill -
providing constltutlonal procedures for imposition of the death
penalty, by a vote of 63-32. 1In October, 1986, the House passed
an amendment by Congressman Gekas to permlt the imposition of the

‘death penalty for individuals involved in certain continuing

criminal enterprise drug offenses by a vote of 296-112.,
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it is cleer that ”informed” opinion supports the death penalty.10

our soc1ety rightly considers the death penalty the only
flttlng punishment for certain offenses; for some crimes, it
alone is the sanction that ”reflect[s] the seriousness of the
offense, ... promote[s] respect for the law, and ... provide[s]
just punishment.”

B. Deterrence . '

The second purpose the Commission is charged with meeting is
"to afford adequate deterrence to criminal conduct.” 18 U.S.C.
§3553(a) (2) (Supp. III 1985). As Congress has recognized, a
death penalty is the only adequate deterrent for some crimes.
Support for this conclusion comes from three sources: logic,
anecdotes, and statistical studies.

1. Logic

Logic compels the conclusion that the death penalty is the
most effective deterrent for some kinds of murders -- those that
require reflection and forethought on the part of persons of

10 The community of nations shares in this judgement. The
Department of State recently surveyed our embassies in all
countries in the world with which the United States shares
diplomatic relations. One hundred and twenty-nine, or roughly
four-fifths responded. Of these countries, approximately 98
retain the death penalty for some crimes while only 31 have
abolished it. It is also interesting that many countries retain
the death penalty for the types of crimes currently covered by
federal capital statutes. For instance, Great Britain retains
the death penalty for certain exceptional crimes such as wartime
treason.

While it is true that some Western European countries have
in recent years abandoned the death penalty, in part because of
abuse of the penalty by past totalitarian regimes, it must also
be observed that the death penalty was long found by these
countries to be entirely proper. Moreover, within countries that
have abolished capital punishment, public support for the penalty
often remains strong. For instance, more than 70% of Canadians
favor the death penalty for some crimes. Crime in Canada Spurs
Calls for Reviving Capital Punishment, Chrlstlan Science Monitor,
Sept. 23, 1982, p. 6.
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reasonable intelligence and unimpaired mental faculties.ll such
persons logically can be assumed to be deterred to some extent by
- the existence of the death penalty, and more deterred by the
finality of death than they would be by the next most serious
penalty -- life imprisonment without parole. As the Supreme
Court observed in Gregq v. Georgia, 428 U.S. 153, 186 (1976):
-"There are carefully contemplated murders, such as the murder for
hire, where the possible penalty of death may well enter into the
cold calculus that precedes the decision to act.” 1In a footnote,
the Court added, ”other types of calculated murders, apparently
occurring with increasing frequency, include the use of bombs or
other means of indiscriminate killings, the extortion murder of

hostages or kidnap victims, and the execution-style killing of
witnesses to a crime.” Id., at n. 53.

Sometimes it is argued that capital offenses are committed
in the ”heat of passion” and therefore are not susceptible to
deterrence. This argument is particularly misplaced when
levelled against the federal statutes that provide for the death
penalty. Title 18 capital offenses include the retaliatory
murder of a member of the immediate family of law enforcement
officials, murder of important government officials, espionage,
murder by mailing a injurious articles with intent to kill,
assassination of the President, willful wrecking of a train
resulting in death, bank-robbery related murder, or treason. See
18 U.S.C. §§ 115(b) (3), 351, 794, 1716, 1751, 1892, 2113, 2381.
It is obvious that none of these offenses is typically a ”heat of
passion” crime. Therefore, one would expect that death penalties
for the federal capital offenses would be particularly likely to

~have a significant deterrent effect. As Solicitor Bork observed,

"Treason, espionage, sabotage, aircraft piracy and
deliberate wrecking of trains (all of them federal
capital offenses) are prime examples of entire cate-
gories of offense committed after calculation and in
pursuit of ulterior goals. The people who commit such
crimes are rational (albeit misguided or evil) individ-
uals and there is no reason to believe they will not
attend their own self-interest and consider the poten-
tial severity of the penalty that might be meted out in
response. These crimes (at least) are sufficiently
narrow and clearly defined, and sufficiently open to
dissuasion by deterrence, that capital punishment is

11 Espionage and treason are to an even greater extent
crimes of premeditation for which the sanction of death should
operate as a particularly effective deterrent. See United States

v. Rosenberqg, 109 F. Supp. 108, 115 (S.D.N.Y. 1953) (Kaufman,
J.). ’ ’
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permissible for them regardless of its deterrent value
as applied to other crimes.” Brief for the United
States as Amicus Curiae in Fowler v. North Carolina,
No. 73-7031, at 34 (1975). '

' Even when the federal murder statute alone is considered,
however, the heat of passion argument is a weak one. We know
from experience that a substantial number of murders are
premeditated. Indeed, we can collect the data on this point
through our law enforcement agencies. According ‘to the Federal
Bureau of Investigation’s Uniform Crime Reports, in 1985, the
most recent year for which complete statistics are available,
17,545 murdersl? yere reported. Of these, 19.9 percent occurred
as a result of felonious activities or suspected felonious
activities, including 9.2 percent because of robbery, 2.9 percent
because of narcotics offenses, 1.5 percent because of sex
offenses, 1.2 percent because of arson, and 3.1 percent because
of other felonies. Federal Bureau of Investigation, Uniform
Crime Reports 1985, at 12.13 Thus, even ignoring other
categories in the report, more than 3,400 murders in 1985 arose
out of presumably premeditated felonious activity and would be
susceptible to deterrence. Another way of demonstrating the same
result is by reference to FBI data in the same publication that
of all 1985 murders, 14 percent were committed by ”strangers”,

‘i.e., persons unknown to the victim. Id., at 11.14"Hence, again

even ignoring other categories in the report, more than 2,400
murders in 1985 arose out of "stranger” murders that are most
likely to be susceptible to deterrence.

Finally, as a general proposition, the ”heat of passion”
argument is a weak one. “The fact that murder tends to be a
crime of passion does not prove that murder cannot be deterred by
the threat of severe punishment. It is possible that precisely
because of the severe punishments prescribed, murders tend to be

12 #Murders” is defined in the Uniform Crime Reporting
Program as the willful (nonnegligent) killing of one human being
by another. ‘ '

13 To round out the data, 39.3 percent were committed
because of an argument (including 2.3 percent because of a
romantic triangle), 18.1 percent because of other motives or
circumstances, and 22.8 percent because of unknown motives.

14 1n addition, 41 percent were committed by persons
"acquainted” with the victim, 17 percent by relatives, and 27
percent were committed by a person of “unknown relationship.”
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committed, on the whole, only by those unable to weigh the
possible costs against the probable benefits.” W. Berns, For

Capital Punishment 104-05 (1979).

2. Anecdotal Evidence

Anecdotal evidence in support of the deterrent value of
capital sentences comes from examples of persons who have been
deterred from murdering, or risking a murder, because of the
death penalty. For instance, Justice McComb of the California
Supreme Court collected from the files of the Los Angeles Police.
Department fourteen examples within a four year period of
defendants who, in explaining their refusal to take a life or
carry a weapon, pointed to the presence of the death penalty.

For instance, Louis Turck was arrested for robbery. He had used
guns in prior robberies in other states but simulated a gun in
the robbery in Los Angeles. He told investigating officers that,
although he had been in California for only one month, he was
aware of the state’s death penalty. He used a simulated gun
because: ”I knew that if used a real gun and that if I shot
someone in a robbery, I might get the death penalty and go to the

‘gas chamber.” People v. love, 56 Cal.2d 720, 366 P.2d 33, 41, 16

Cal. Rptr. 777 (1961) (McComb, J., dissenting). Similarly, Jack
Colevris committed an armed robbery at a supermarket about a week
after escaping from San Quentin prison. He was soon stopped by a
motorcycle officer. As an escaped convict with two prior armed
robbery convictions, Colevris knew he faced another along prison

term. But he did not use the loaded revolver on the seat next to
~him because, he said, he preferred a possible life sentence to a

death sentence. 1Id., 366 P.2d, at 41-42.
Further anecdotal evidence is recounted by Frank Carrington:

#In 1970 and 1971 the Los Angeles Police Department
surveyed persons whom they had arrested for violent
crimes, but who either had carried no weapons, had not
used their weapons, or had carried inoperative weapons.
Of the ninety-nine criminals who responded to the
question about why they had not killed, or, alterna-
tively, why they deliberately had avoided placing
themselves in a position where they could have kllled
their responses indicated that fifty percent were
deterred by fear of the death penalty:; about eight
percent were unaffected by the death penalty because it
was not being enforced; ten percent were undeterred by
the death penalty and would kill whether it was
enforced or not; and approximately thirty-two percent
were unaffected by the death penalty because they would
not carry a weapon under any circumstances, primarily
because of a fear either of being injured themselves or
of injuring someone else. Thus, one out of every two
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persons who had avoided circumstances in which they
might have killed provided the best possible empirical
basis for believing in the deterrent effect of the
death penalty. -- their own statements that a fear of
the gas chamber governed their actions.” Carrington,
Deterrence, Death, and the Victims of Crime: A Common
Sense Approach, 35 Vand. L. Rev. 587, 597 (1982).1D

Anecdotes also reveal that some criminals committed
homicides or attempted to commit homicides specifically because
of the absence of a death penalty. For instance, according to
the Attorney General of Kansas, one of the contributing factors
leading to the reenactment in the 1930’s of the death penalty in
Kansas for first-degree murder was numerous deliberate murders
committed in Kansas by criminals who had previously committed
murders in states surrounding Kansas, where their punishment, if
captured, could have been the death penalty. Such murders in
Kansas were admittedly made solely for the purpose of securing a
sentence to life imprisonment in Kansas if captured. Report of
the Royal Commission on Capital Punishment 375 (1953). More
recently, in March of 1973, four men entered a warehouse complex
in Landover, Maryland and took numerous hostages. Five of the
hostages were shot, but they all miraculously survived. Eleven
others were pistol-whipped. One of the victims, who had been
shot in the throat, later testified that one of the robbers ”told
us he had a hand grenade and was going to blow us all up. He
said it didn’t matter to him who died, since the worst that would
happen to him was that he would be taken care of the rest of his

15 These figures have been criticized on the ground that
they “indicate that but for capital punishment, we would have a

‘massively higher murder rate.” Kaplan, The Problem of Capital

Punishment, 1983 Univ. of Ill. L. Rev. 555, 558 (1983). While
one can question the magnitude of the figures, Kaplan’s criticism
appears misplaced when one recognizes that the study included
persons who had ”deliberately ... avoided placing themselves in a
position where they could have killed,” a category including
persons who carried no gun or a disarmed gun to avoid even the
possibility of shooting their victim. If more persons decided to
carry fully operative guns in committing armed robberies, the

.murder rate would surely rise, but not necessarily to a

"massively higher” rate.

The L.A.P.D.’s survey is corroborated by California Supreme
Court Justice Schauer’s statement that during his years as a
trial court judge ”I repeatedly heard from the lips of robbers
... substantially the same story: ‘I used a toy gun [or a
simulated gun or a gun in which the firing pin or hammer had been
extracted or damaged] because I didn’t want my neck stretched.’”

People v. Love, supra, 366 P.2d, at 47 (Schauer, J., dissenting).
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life” in prison. No hand grenade was found, but the fact that
the robbers shot five people clearly 1nd1cates that they were
quite willing to kill in the recognized absence of a death

| “penalty. Four Guilty, Tn Holdup, Shootlngs, Washington Post,
- ' Dec. 8, 1973, at Bl.

A more complete list of the anecdotal evidence in support of
the deterrent effect of the death penalty is attached to this
report as Appendlx C. These examples strongly suggest that our
intuition is correct in suggesting that a death penalty will
deter some crimes.

3. Deterrence Studies

The area of the capital punishment and deterrence has been
the subject of a long and llvely debate in the scholarly :
literature. This section reviews the prominently-cited articles
and concludes that the best statistical evidence available
supports the conclusion that the death penalty has a deterrent

~effect on homicide. It also points out that this finding is

consistent with a growing number of deterrence studies that
establish that more severe punishment deters crimes.

It may be useful to turn first to a statistical argument
that is occasionally raised in opposition to the death penalty.
Opponents of capital punishment sometimes argue that the death

- penalty is ”brutalizing” and that it may actually lead to more

homicides. The studies supportlng this theory, however, are
seriously flawed. For instance, one study theorizes that the
death penalty may encourage murder because some criminals want to
be put to death. Solomon, Capital Punishment as Suicide and
Murder, 45 Am. J. Orthopsychiatry 701 (1975). It cites as
evidence two case studies where suicidally-inclined individuals
committed murder hoping to be caught and executed. They had
earlier tried more conventional ways to commit suicide but
failed. Undoubtedly, there are always going to be individuals
who do not fit the deterrence model, but this is no reason to
tailor the laws to their 1nd1v1duals unless they comprlse a
significant segment of the population. It is ironic that the two

individuals cited by Solomon could have probably mounted an
insanity defense.

Another study is Bowers and Pierce, Deterrence or
Brutalization: What is the Effect of Executions?, 26 Crime &
Delinquency 453 (1980). They use execution and homicide data in-
the state of New York from 1864 to 1967 to estimate the effect of
lagged executions on the current homicide rate. They find a
short-run positive (”brutalization”) effect. There are several
flaws in their analysis, beginning with the use of monthly data.

-Sampling at such close intervals makes their results extremely

sensitive to assumptions about the timing of the effect of
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executions on homicides and to assumptlons about the amount of
homicides that would ”“normally” occur in the month. They try to
predict the ”normal” amount of homicides with a seasonal dummy
and a time trend, but it is likely that the number of homicides

- committed in the prev1ous months also affects the number of
homicides committed in the current month. Failure to correct for

this type of autocorrelation could result in finding of .a

~brutalization effect when there is none.

A final study on this point is McFarland, Is Capital
Punishment a Short-Term Deterrent to Homicide? A Study of the
Effects of Four Recent American Executions, 74 J. of Crim. Law &
Criminology 1014 (1983). McFarland studies the effects of four
recent, highly publicized, executions in the United States and
looks for the effects of the executions on the number of “normal”

- weekly homicides before and after the execution date. He finds

neither a deterrent nor a brutalization effect. His study is
better than Bowers and Pierce’s because it allows past homicides
to affect current homicides, a better definition of “normal,” but
this is still an ad hoc definition. Also, like any ”event”
study, it is vulnerable to criticism about the time and
geographic scope of the effect.l16

In sum, the ”brutalization” effect is found in only a few
studies that use questionable methodology and in case studies of
deranged individuals. The brutalization effect, without a
general theory of behavior to support it, is a very poor
candidate for forming public policy. Reductlo ad absurdum, it
leads to the conclusion that by reducing the level of punishment
we can reduce the crime rate, a proposition that is uniformly
rejected by the fifty states and Congress. :

Studies that purport to demonstrate that the death penalty
fails to deter are equally flawed. Consider, for instance, the

16 A similar study by David Phillips finds a short term
deterrent effect to executions in London, particularly highly
publicized ones. Phillips, The Deterrent Effect of Capital
Punishment: New Evidence on an 0l1d Controversy, 86 Am. J. of

Sociology 139 (1980). However, it appears to suffer from the
same flaws as McFarland’s study.

17 The sophisticated studies in this area, which generally
find a negative correlation between capital punlshment and
homicide rates, automatically take any ”brutalization” effect
into account. Because they find a negative correlation, they
demonstrate that any ”brutalization” effect, if it exists, is

outweighed by the deterrent effect.
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~ study by Bailey, Disaggregation in Deterrence and Death Penalty

Research: The Case of Murder in Chicago, 74 J. of Criminal Law &
Criminology 827 (1983). The study is similar to that of Bowers
and Pierce discussed above. Bailey tries to estimate the effects

. of lagged and contemporaneous executions on current homicides.

He uses weekly data from the city of Chlcago from 1915 to 1921.

- The flaws in this study are the same as those in Bowers and

Pierce: First, it is unlikely that a deterrent effect would be
limited to a geographlc area. An execution in Chicago might well
deter murders in adjacent Evanston, Illinois or Gary, Indiana.
Second, Bailey uses weekly data which makes his results extremely
sen51t1ve to assumptions about the timing of the effect of
executions on homicides. Third, the correction for the “normal”
amount of murders is as bad as the attempt by Bowers and Plerce
to correct for the same thlng for 1dentlcal reasons.

Next is Forst, Capital Punishment and Deterrence:
Conflicting Evidence?, 74 J. of Criminal Law & Criminology 927 .

(1983). Forst examines the 1960’s by state to determine what
caused the growth in homicide rates between 1960 and 1970. He
concludes that the execution rate does not have an effect on the
homicide rate and interprets his flndlngs as evidence against the
deterrent effect. His interpretation is not convincing because
he does find a significant negative effect of the conviction rate
on the murder rate. Most empirical attempts to estimate
deterrence find that the arrest rate, the conviction rate glven
arrest, and the punishment rate given conviction have effects in
descendlng order of magnitude on the crime rate, and his results
are consistent with this finding. This could be interpreted as
evidence of deterrence of the death penalty because conviction
does not have an effect totally independent of the punishment to
follow. Further problems with his analysis are ones common to
all studies that use aggregate data. What is interesting in his
paper are his attempts at post hoc theorizing to explain his
results. He offers several explanations: First, there are more
incentives to kill witnesses if you are facing the ultimate
penalty. But remov1ng the death penalty does not get rid of this
problem; even in the absence of a death penalty, first degree
murderers will face a maximum sentence such as life in prison.

‘He also speculates that juries are less likely to convict
‘criminals of capital offenses and that capital punishment

increases the acceptability of violence. These are examples of
what might be called the ”demand for crime,” the reaction of the
rest of the criminal justice system to the “supply of crime” that
Forst estimated. As discussed below, it is the interaction of
the supply and demand equations that determines how much crime is

committed, but Forst makes no attempt to try to account for the

demand equatlon. The fourth explanation is the one offered by
Solomon and discussed above.
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A simplistic study is Archer, Gartner, and Beittel, Homicide
and the Death Penalty: A Cross-National Test of a Deterrence
Hypothesis, 74 J. of Criminal Law and Criminology 927 (1983).
The authors look at fourteen countries where the death penalty
was abolished. They conclude that homicide rates do not
significantly increase following the de jure abolition of the
death penalty. The study is primitive and does not try to
account in any systematic fashion for other factors that may
influence changes in the murder rate in each country. Moreover,
the study uses as its “before and after” point the date of de
jure abolition of the death penalty rather than de facto
abolition, introducing bias against a finding of deterrence.

A study by Decker and Kohfeld, A Deterrence Study of the
Death Penalty in Tllinois, 1933 - 1980, 12 J. of Criminal Justice
367 (1984), predicts murder rates from the absolute numbers of
executions with annual data in Illinois from 1933 to 1960. They
find no effect, but this is understandable given their variable
construction. The theory of deterrence says that execution rates

- should affect murder rates. They also fail to include an arrest

rate or conviction rate in their equation. Finally, they do not

attempt to correct for changes in the demand for crime.

A widely-cited study is found in T. Sellin, The Penalty of
Death (1980). Sellin compares homicide rates in states with and
without the death penalty and following changes in a state’s
death penalty status in the 20th century. He finds no signifi-
cant differences between ”abolitionist” states (those that
abolished the death penalty) and ”retentionist” states, or within
a state before and after imposition of the death penalty. This
analysis is too simplistic to detect a deterrent effect and does
not take into account other factors that might influence changes
in the murder rate in each state. It also fails to even attempt
to estimate a supply of crime equation, much less a demand for
crime equation. Finally, he tries to identify a deterrent effect
with the statutory availability of capital punishment and not its
actual use.

While these studies are flawed, that is not to say that
statistical research in this area has nothing to tell us about
deterrence in general and capital punishment in particular. To
the contrary, some sophisticated studies have been done in this
area, particularly in recent years, that provide clear support
for the hypothesis that the death penalty deters crimes.

- In constructing a statistical model to measure deterrent
effects, it is important to model both the “demand” and the
"supply” for crime. In all the studies discussed above, the
criminal was modelled as reacting to the penalties imposed by an

~outside authority =-- that is, as punishment goes up, criminal
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activity will move up or down. The model implicitly assumes that
punishment is not affected by criminal activity.

"This assumption is important because without it, any result
can be interpreted as evidence that the outside authority is
reacting to changes in crime. For example, suppose that a larger
number of homicides makes judges and juries less tolerant of
murder and more likely to sentence criminals to death. This
would appear as a positive correlation in the data -- i.e., crime
goes up while punishment goes up -- that has nothing to do with
brutalization (or deterrence). '

To complete the theoretical model, it is necessary to model
the behavior of the outside authority: the police, the judges,
the prosecutors, the juries, the jailers, the legislature, and
ultimately the members of a given society. It is necessary to
know how these groups will react to changes in crimes because
they are the ones who determine the punishment faced by a
criminal. Once their behavior is modelled, one has a suitable

- model for measuring the deterrent effect of punishment on crimes.

This supply-demand analysis is widely accepted in the empirical
literature as the proper way for modelling deterrence questions.
See, e.d., Nagin, General Deterrence: A Review of the Empirical
Evidence, in Deterrence and Incapacitation: Estimating the
Effects of Criminal Sanctions on Crime Rates (Blumstein, Cohen,
and Nagin, eds. 1978).

Several sophisticated studies have done this and provide
support for the deterrent effect of the death penalty. The most .
recent substantial empirical study was performed by Professor
Stephen K. Layson of the University of North Carolina at
Greensboro, who utilized sophisticated time-series techniques and
data from the United States from 1936 to 1976. His study takes
into account previous important criticisms of time-series
research on the death penalty. Earlier studies had been
criticized on the following grounds: (1) the FBI data used to
measure homicides and the probabilities of punishment were
suspect, especially during the 1930’s; (2) the results were
sensitive to the inclusion of additional explanatory variables
and the choice of functional form; (3) the regressions were
unstable over the 1960’s; and (4) the negative correlations
between the homicide rate and the execution rate could be

‘explained by the response of law enforcement efforts to changes
~in the homicide rates rather than the response of potential

offenders to execution rates. Layson, Homicide and Deterrence:
A Reexamination of the United States Time-Series Evidence, 52 S.
Economic J. 68, 68 (1985) [hereinafter cited as ”Layson”]. To
solve these problems, Layson: (1) used more reliable Vital
Statistics data on homicide deaths in place of FBI data:; (2)
employed additional explanatory variables and various functional
forms; (3) ran the regressions over various time periods,
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including and excluding the 1960’s; and (4) demonstrated that the
negative correlations were not the result of law enforcement
responses but rather were indicative of a deterrent effect on v
potential offenders. Layson’s study concluded that increases in
the probability of execution reduced the homicide rate.18
Specifically, Layson found that on average each execution -
deterred more than eighteen murders. While complete confidence
in Layson’s study must await further review (which is already
underway), his most recent finding provides clear support for the

- proposition that the death penalty deters murder. A copy of his

study is attached to this memorandum as Appendix D.

One major consideration that must be addressed here (as in
evaluating all non-experimental analysis) is the prejudices of
the individual researchers. Analyzing one cross-sectional data
set, Leamer has concluded that a prejudiced researcher could find
the death penalty either deterred or did not deter by using
various alternative assumptions. Leamer, Let’s Take the Con out
of Econometrics, 73 American Economic Rev. 31 (1983). Layson,
however, recognized this concern and examined a wide array of
alternative specifications. He found that, while the precise
quantitative estimates are sensitive to prior beliefs, the
deterrence finding in his time series analysis is robust."
Layson, supra, 52 S. Economic J., at 77-86.

Layson’s study of the United States data is consistent with
an earlier study of his concerning the deterrent effect of

~capital punishment in Canada. Layson, Another View of the

Canadian Time-Series Evidence, 16 Canadian J. of Economics 52
(1983). In addition, Layson’s results are insensitive to
assumptions about the timing of the deterrent effect. Layson,
United States Time-Series Homicide Reqressions with Adaptive

18 ”The econometric evidence presented in this

paper provides solid support for the
deterrence hypothesis. The deterrence
findings reported in this paper are not
fragile. Different sets of explanatory
variables have been used, alternative
functional forms for the homicide functions:
have been used and the homicide function has
been estimated over different time periods.
The regression results consistently support
the deterrence hypothesis that increases in
the probabilities of arrest, conviction, and
execution reduce the homicide rate. Even
murderers appear to obey the law of demand.”
Layson, supra, at 89 (emphasis added).
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Expectations, 62 Bull. of the N.Y. Academy of Medicine 589
(1986) . :

Layson’s study is also consistent with sophisticated
econometric studies that model both the supply and demand

equations done by other scholars. Important empirical work in

this area has been done by Isaac Ehrlich, notably his 1975 study,

‘The Deterrent Effect of Capital Punishment: A Question of Life

and Death, 65 American Economic Rev. 397 (1975). While Ehrlich’s
study has been criticized,lgvhe has responded to 'those criticisms
in some detail. He has made a particularly strong response in
Capital Punishment: Some Further Thoughts and Additional ,
Evidence, 85 J. of Political Economy 741 (1977). There Ehrlich
estimates his supply-of=crime function across states in 1940 and
1950, years in which there was considerable variation across
states in execution rates. He finds a deterrent effect that is
insensitive to different punishment variables, to the choice of
functional form, and to the choice of estimate procedure. He
also finds that his results are stable across the two periods and
across different regions of the country. 1In this article,

- Ehrlich answers much of the criticism of his earlier study about

measurement error, choice of functional form, and stability.

Both Ehrlich’s studies and Layson’s studies can be attacked

for failure to include data on the effect of imprisonment length

as an alternative cause of the deterrent effect observed.
Because such data do not appear to exist at this time for the
United States, such a criticism is hard to refute definitively. 20

19 ror instance, Bowers and Pierce argued strenuously that
Ehrlich’s model was flawed because it used FBI data for
homicides, which appears to be, at least for certain time
periods, less reliable than Vital Statistics data. Bowers &
Pierce, The Illusion of Deterrence in Isaac Ehrlich’s Research on
Capital Punishment, 85 Yale L.J. 187 (1975). Interestingly,

~however, for whatever reason, they did not present alternative

estimates utilizing the Vital Statistics data. 'Had they done so,
they would have discovered that the Vital Statistics data
provides an even stronger deterrence result than does FBI data.
See Layson, supra, 52 S. Economic J., at 73; Cantor & Cohen,
Comparing Measures of Homicide Trends: Methodological and
Substantive Differences in the Vital Statistics and Uniform Crime
Report Time-Series (1933-1975), 9 Soc. Sci. Res. 121 (1980).

20 For instance, Layson’s estimate for the effect on the
murder rate from the reduction in executions over time may
include the effect from the reduction in length of imprisonment

over tlme Cf. Klein, Forst & Filatov, The Deterrent Effect of

(contlnued...)
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One study, however, has included such a variable in the equations
and still found a unique deterrent effect attributable to the
death penalty. The study -- Wolpin, Capital Punishment and ,
Homicide in England: A Summary of Results, 68 American Economic
Rev. 422 (1978) -- examines annual homicide and execution rates
in England from 1929 to 1968. It finds a significant deterrent
~effect. It also estimates the effects of various punishments
compared to alternatives and finds that execution is a better
deterrent relative to life imprisonment. ‘

The few ”supply-demand” studies that have concluded that
capital punishment does not deter are unpersuasive. Passell and
Taylor, The Deterrent Effect of Capital Punishment: Another View,
67 American Economic Rev. 445 (1977), is a critical re-evaluation
of Ehrlich’s 1975 study using aggregate United States data on
murder rates and arrest rates, conviction-given-arrest rates, and
execution-given-conviction rates. The difference is that the
authors use an odd functional form that makes interpretation of
their results difficult: They estimate a deterrent effect
assuming that the arrest rate is held constant. The authors are
able to reproduce Ehrlich’s results, but find that Ehrlich’s

equation is not stable over the 1960’s. Ordinarily this would be

fatal to inference drawn from time series data, but their odd
functional form makes their study difficult to evaluate.

A study by Hoenack and Weiler argues that the Ehrlich’s
results are spurious because an increase (decrease) in homicide
increases (decreases) the work-loads of the police and courts
causing the arrest, conviction, and execution rates to decline
(rise), at least in the short run. Hoenack & Weiler, A
Structural Model of Murder Behavior and the Criminal Justice

20(...continued)

Capital Punishment: An Assessment of the Estimates, in Deterrence
and Incapacitation: Estimating the Effects of Criminal Sanctions
on Crime Rates 345 (Blumstein, Cohen, and Nagin, eds. 1978).
However, this observation does not refute the basic finding of
Layson. Murderers who are sensitive to a reduction in the
average length of imprisonment would presumably also be sensitive
to a reduction in the probability of execution. Also, Layson’s
result holds over a variety of different time periods. See
Layson, supra, 52 S. Economic J., at 80-81. Since it is not"
clear that average sentence length was falling during all of the
time periods, the probability of execution likely has at least
some deterrent effect.

It should also be observed that Layson’s estimates for the
deterrent effect of the death penalty may have been biased v
downward by his use of aggregate United States data for periods
when the penalty was effectively limited to a subset of states.
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System} 70 American Economic Rev. 327 (1980). Professor LaySOh,

- however, has shown that they failed to correct for autocorre-

lation. The correct estimation of their equations yields results

~consistent with deterrence theory:  the probability of arrest, the
probability of conviction given arrest, and the probability of

execution given conviction all decrease the homicide rate,
although only the negative coefficient supporting the deterrent
effect of arrest rates is statistically significant. Layson,
supra, 52 S. Economic J., at 71. For the reasons discussed in
connection with the Forst study above, however, the finding of a
statistically significant negative effect of arrest rates could
be interpreted as proof of a deterrent effect to capital
punishment. ‘ :

From the perspective of the Sentencing Commission, it seems
clear that, to the extent the decision whether to adopt capital
sentencing guidelines hinges on the question of deterrence, the
best statistical studies to date support a finding that capital
punishment deters crime, specifically homicide. Particularly
important, however, is the fact that these studies, in stark
contrast to those finding no deterrent effect, are consistent
with a large body of empirical work that provides support for a
deterrence model of individual behavior.

A substantial body of literature has found a general
deterrent effect to criminal sanctions through the use of
aggregate data modelling both the supply and the demand for
crime. A deterrent effect of punishment on crime has been found
in a wide variety of settings. For example, Corman found a

- deterrent effect using aggregate felony crime rates across 61 New

York counties in 1970. Corman, Crime Deterrence in New York:

The Relation Between Court Activities and Crime, 19 Economic
Inquiry 476 (1981). Bartel found a deterrent effect in a
personal and property supply-of-crime equation for women across
33 U.S. states in 1970. Bartel, Women and Crime: An Economic
Analysis, 17 Economic Inquiry 29 (1979). Block, Nold, and Sidak,
in a study of bakeries in 20 U.S. cities between 1965 and 1976
find that price fixing is deterred when nearby suits are filed.
Block, Nold & Sidak, The Deterrent Effect of Antitrust :
Enforcement, 89 J. of Political Economy 429 (1981).

All studies using aggregate data are susceptible to the
charge of data manipulation. However, the apparently
contradiction seen in some of the results of aggregate studies
are not as prevalent in studies that used individual data.
Studies using individual data can be more carefully controlled
and measurement of the relevant crime and punishment variables is
more easily done. As a result, most of these studies report
results consistent with a deterrent effect to punishment. For
example, Witte and Woodbury estimate a deterrent effect of audits

on individual income tax cheating. Witte & Woodbury, The Effect
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of Tax Laws_and Tax Administration on Tax Compliance: The Case

of the U.S. Individual Income Tax, 38 National Tax J. 1 (1985).
‘Witte, in a study of 641 felons released in North Carolina in
1971 finds that felons are less likely to recidivate the higher
they perceive the probability of being apprehended. Witte,
Estimating the Economic Model of Crime with Individual Data,
Quarterly J. of Economics 57 (1980). The evidence is not
completely one-sided. One study failing to find a deterrent
effect using individual data is Myers, Estimating the Economic
Model of Crime: Emplovment vs. Punishment Effects, Quarterly J.
of Economics 157 (1983).

The most recent and perhaps the best study using individual
data is Viscusi, who uses a sample of 2000 inner-city black
teenagers in Boston, Philadelphia, and Chicago to estimate the
risks and rewards for various types of crimes. He finds that
crime incomes are higher where the risk of apprehension and
punishment is highest, which is to be expected in a labor market
where criminals are compensated for committing relatively
hazardous crimes. By implication, if there are risk premiums
‘associated with criminal activity, then criminals can be deterred
by simply increasing the risks associated with those activities.
Viscusi, The Risks and Rewards of Criminal Activity: A
Comprehensive Test of Criminal Deterrence, 4 J. of Labor
Economics 317 (1986).

While these general deterrence studies -- based on both
aggregate and individualized data -- focus on the deterrent
effect of sanctions other than capital punishment, there is no a
priori reason for artificially limiting their findings merely to
imprisonment. The studies support the hypothesis that increased
levels of punishment decrease crime. As the net expected benefit

- of one particular activity decreases, criminals substitute others

== in short, more serious punishment deters crime. No one would
dispute the proposition that a death sentence is a more serious
punishment than a lengthy prison sentence. Thus, the findings of
the general deterrence studies also provide support for a deter-
rent effect for the death penalty. They support our intuition
and, indeed, the basic premise of our federal sentencing system
that potential offenders, or at least a significant portion of
them, make rational choices. We can debate the magnitude of the
effects, but deterrence appears to be an undeniable fact of life.

4. Innocent Lives Would Be Risked
Without The Death Penalty '

Given the inherent plausibility of the deterrent power of
the threat of death, society must choose between: (1) trading
the certain shortening of the life of a convicted murderer
against the survival of an unknown number of innocent persons
whose future murder by others becomes more probable unless the
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convicted murderer is executed; and (2) trading the certain

- survival of the convicted murderer against the loss of the lives

of an unknown number of innocent victims, who are more likely to
be murdered by others if the convicted murderer is permitted to

"live. This choice must be made in favor of protecting society.

As Professor van den Haag has put it: ' ”It seems immoral to let
convicted murderers survive at the probable -- or even at the
merely possible -- expense of the lives of innocent victims who
might have been spared had the murderers been executed.” E. van
den Haag, In Defense of the Death Penalty: A Legal - Practical -
Moral Analysis, 14 Crim. L. Bull. 51, 59 (1978). In short, -
under the statutory scheme, only the death penalty can be deemed

”to afford adequate deterrence” to homicide and other federal

capital offenses.

C. Incapacitation

The Commission’s guidelines must also serve ”to protect the
public from further crimes of the defendant.” 18 U.S.C.
§3553(a) (2) (C) (Supp. III 1985). In some circumstances, only a
death sentence can properly protect the public by incapacitating
violent offenders.

It is obvious that the death penalty is the most effective
means of incapacitating murderers from committing further crimes
of any sort. Incapacitation of such persons is important because
it is generally acknowledged that some persons who commit capital
crimes will commit other crimes -- capital or otherwise -- if
given the opportunity. As the Senate Judiciary Committee has
explained:

”In some cases, imprisonment is simply
not a sufficient safeguard against the future
actions of criminals. Some criminals are
incorrigibly anti-social and will remain
potentially dangerous to society for the rest
of their lives. Mere imprisonment offers
these people the possibility of escape or, in

2l aAs pProfessor Kaplan points out, this argument assumes
that the imposition of executions will not “”backfire” and lead

‘through its ”brutalizing” effects to more homicides than it
‘prevents. See Kaplan, The Problem of Capital Punishment, 1983

Univ. of Ill. L. Rev. 555, 560-61. For the reasons discussed
previously, however, it is reasonable to conclude that the chance
of this counter-intuitive ”brutalization” effect is much less

than the chance that the death penalty actually deters murder and

other crimes.
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some cases, release on parole.” S. Rep.'98-
'251, 98th Cong., 1lst Sess. 12 (1983).

This point can be demonstrated with specific examples. For
instance, Eddie Simon Wein was sentenced to death in Los Angeles
Superior Court in 1957. Instead of being executed, he was

- released from prison in 1975 to live in West Los Angeles, without

warning to his neighbors. Within months, he began to attack and
kill women in the area. Fortunately for other potential victims,
his apprehension was swift. He was convicted in 1976 of first
degree murder of one woman, attempted murder of another, and
numerous sexual offenses. The woman who was killed by Wein and
the women who were scarred by him for life would not have been
victims if Eddie Wein had been executed as originally decreed.
Here the death penalty would have spared an innocent 1life.

Similarly, Henry Jarrette -- a double murderer -- was
sentenced to a long prison term instead of executed. During an
outside-the-prison trip, he eluded a guard and escaped. Two days
later he abducted a sixteen-year old girl and raped her. Finally
he killed a sixteen-year-old boy who was driving a car Jarrette
decided he liked. W. Berns, For Capital Punishment 103 (1979).

Had Jarrette been executed, these crimes would never have :
occurred.

Statistical studies prove that these are not just isolated
examples. Out of a sample of 164 paroled Georgia murderers,
eight committed subsequent murders within seven years of release.
Heilbrun, Heilbrun & Heilbrun, Impulsive and Premeditated
Homicide: An Analysis of Subsequent Parole Risk of the Murderer,
69 J. Criminal Law & Criminology 108, 110-13 (1978). A study of
twenty Oregon murderers released on parcle in 1979 found that one
(i.e., five percent) had committed a subsequent homicide within
five years of release. J. Wallerstedt, Bureau of Justice
Statistics Special Report: Returning to Prison 4 (1984). Hugo
Bedau reports that data supplied by the National Council on Crime
and Delinquency shows that, between the years 1965 and 1974, of
11,404 persons originally convicted of ”willful homicide” and
subsequently released from prison, 170 were returned for

- commission of a felony and 34 were returned during for a

subsequent criminal homicide during the first year alone. H.
Bedau, The Death Penalty in America 175 (3d ed. 1982).4¢ Had the

22 From this data,; Bedau argues:

”If we cannot improve release and parole procedures so
as to turn loose no one who will commit a further
murder or other felony, we have three choices. Either
we can undertake to execute every convicted murderer;

(continued...)
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' death'penalty been imposed on some of the murderers in these

studies, innocent lives would have been saved.

While it is not possible to determine precisely how many
innocent lives have been saved by the execution of convicted
murderers who would have killed again had their lives been
spared, the data available suggest that it is not an insignifi-
cant number. For example, according to the Bureau of Justice
Statistics (”BJS”), of the roughly 52,000 inmates in state

- prisons in 1984 serving time for murder, an estimated 810 had

previously been convicted of murder, and had killed 821 persons
following their prior murder convictions. If each of these ‘
inmates had been executed following his first murder conviction,
an estimated 821 lives would have been saved. Of course, since
only a fraction of convicted murderers receive the death penalty,
821 is not a fair estimate. Instead, the number of innocent
lives saved would be substantially less.?23 Nonetheless, these

figures are surely a testimonial to the incapacitative benefits
of the death penalty.

Even the alternative to eventual parole -- a ”real life”
sentence -- will not effectively incapacitate. Prisoners

incarcerated rather than executed will continue to pose a serious
threat to guards, inmates, and others in the prison setting. See

22(.,..continued) :
or we can undertake to release none of them:; or we can
reconcile ourselves to the fact that release
procedures, like all other human institutions, are not
infallible, and continue to try to improve
rehabilitation and prediction during incarceration.”
Id., at 180 (emphasis in original).

There is, of course, another option: we can undertake to execute
those murderers who may be predicted to pose a great risk of
subsequent murder, as evidenced by the previous commission of a
particularly aggravated homicide.

23 For instance, one might derive a rough estimate by
multiplying 810 convicts by 3.1 percent -- the proportion of
convicted murderers who had been sentenced to death out of those
admitted to prison for homicide in 1983. See Bureau of Justice
Statistics, Bulletin: Capital Punishment, 1984, Table A-1
(attached as Appendix F). This calculation yields a figure of
approximately 24 innocent lives saved, a figure which is probably
too low since those executed might be expected to pose a greater

risk of a subsequent homicide than the population of convicted
murderers generally.
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S. Rep. 98-251, 98th Cong., 1lst Sess. 12 (1983). Recent events
confirm the serious problem of protecting prison officers and

inmates from dangerous prisoners already serving life sentences
for murder without any realistic possibility of parole and who

‘therefore currently have ”nothing to lose” by killing yet again.

At least five federal prison officers have béen killed since
December 1982, and the inmates in at least three of the incidents
were already serving life sentences for murder. In the most
secure cell block of America’s highest security .prison -- the

‘Control Unit of the Marion, Illinois, penitentiary -- there were,

in March 1984, 19 prisoners who had murdered prison officials or
other inmates while in prison. 1In view of the long sentences
(including ”"real life” sentences) that the Sentencing Commission
is recommendlng for capital crimes, this problem can be expected
to increase in the future.

Analytically, the problem of prison killings has both an
incapacitative component and a deterrent component. With respect
to incapacitation, imprisonment rather than execution will fail
to protect prison officials by permitting a convicted killer the
opportunity to kill again. With respect to deterrence, if the

‘Commission does not provide for the death penalty for federal

prison killings, ”lifers” can -- literally -- ”get away with
murder” since they will receive no additional punishment for

slaying prison guards or prison inmates.?4 For both reasons,
capital sentencing guidelines appear justified.

D. Rehabilitation Is Irrelevant
For Capital Offenders

It mlght be argued that the fourth purpose of sentencing the
Commission is charged with satisfying -- “to provide the
defendant with needed educational or vocational training, medical
care, or other correctional treatment in the most effective

24 one study looked at the rates of prison homicides
committed in capital punishment jurisdictions as opposed to
abolitionist jurisdictions and concluded that no deterrent effect
existed. Wolfson, The Deterrent Effect of the Death Penalty upon
Prison Murder, in H. Bedau, The Death Penalty in America 159 (3d
ed. 1982). As with the unsophlstlcated anti-death penalty
studies discussed earlier, no attempt was made to control for the
variety of other factors that might influence prison homicide.
Moreover, the years selected for the study -- 1964, 1965, and
1973 -- all were periods of virtual de facto abolition of the
death penalty. In those years, 15, 7, and 0 persons were
executed respectively in the entire United States. Bureau of
Justice Statistics, Capital Punishment 1984: A National Priscner
Statistics Report, at 12.
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of offenders. This view is inconsistent with the Sentencing
Reform Act. As the principal legislative history to the Act
explains, ”almost everyone involved in the criminal justice
system now doubts that rehabilitation can be induced reliably in

manner” -- argues in favor of imprisonment rather than execution

':.a prison setting, and it is now quite certain that no one can
‘really detect whether or when a prisoner is rehabilitated.” s.

Rep. 98-225, 98th Cong., 1lst Sess. 38 (1983). Thus, the
statutory scheme rejects rehabilitation as a general purpose for
providing a prison sentence. See 28 U.S.C. §994 (k) (Supp. III
1985) (”The Commission shall insure that the guidelines reflect

 the inappropriateness of imposing a sentence to a term of
‘imprisonment for the purpose of rehabilitating the defendant

....”). Since imprisonment is, under the Act, an inappropriate
sentence for the purpose of rehabilitating any offenders, and
since a lesser sentence would generally be plainly inadequate for
a capital offender, it follows that concern for rehabilitating
capital offenders is an inappropriate consideration in designing
sentences for such offenders.

E. Other Arguments Against The
Death Penalty Are Misplaced

The foregoing sections demonstrate that, under certain
circumstances, capital sentences are needed to meet the purposes
of punishment explicitly recognized by the Sentencing Reform Act.
Sometimes, however, arguments are made that capital sentences are
improper, despite serving the purposes of punishment. It is not .
immediately clear whether these other issues may be considered by
the Sentencing Commission, since Congress has defined the
Commission’s mandate and explicitly authorized capital sentences.
Nonetheless, for purposes of completeness, this section reviews
these miscellaneous issues. :

Occasionally it is suggested that the death penalty is

- "degrading” and therefore an improper punishment. This argument

carries little weight. As Professor van den Haag has explained:

"Why would execution degrade human dignity more than
life imprisonment? One may prefer the latter; but it
seems at least as degrading as execution. Philoso-
phers, such as Immanuel Kant and G.F.W. Hegel, thought
capital punishment indispensable to redeem, or restore,
the human dignity of the executed. Perhaps they were
wrong. But they argued their case, whereas no one has
explained why capital punishment degrades. Apparently
those who argue that it does degrade dignity simply
define the death penalty as degrading. If so, degrada-
tion (or dehumanization) merely is a disguised synonym
for their disapproval.” E. van den Haag, The Death
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Penalty Once More, 18 U.C. Davis L. Rev. 957, 969
(1985). |

It is also sometimes contended that the death penalty

. violates “”natural law.” Setting aside the question of the

.relation of jus naturale to the Sentencing Commission, it is
enough to note that there is little support for the position that
natural law proscribes the death penalty. Immanuel Kant
explained that where a criminal has willed a criminal act such as
murder, the author of the penal law may appropriately specify a
penalty of death. Immanuel Kant, The Metaphysical Elements of
Justice 104-05 (trans. John Ladd 1965). John Locke argued that
”"Political power, then, I take to be a right of making laws with
penalties of death, and consequently all less penalties.” John
Locke, Second Treatise of Civil Government, chapt. 1. Similar
views on the propriety of the death penalty were shared by Thomas
Hobbes, see Leviathan, pt. 2, chapter 21; Jean-Jacques Rousseau,
see The Social Contract, book 2, chapter 5; the baron de
Montesquieu, see The Spirit of the Laws, book 6, chapter 2; and
John Stuart Mill, see Speech Delivered before the House of
Commons, April 21, 1868. These examples were collected by
Professor Walter Berns, who wrote that ”Indeed, no political
philosopher before or after Cesare Beccaria, with the qualified
exception of Jeremy Bentham, has opposed the death penalty as
such, although some have opposed its imposition for some (in
fact, for most) crimes.” W. Berns, For Capital Punishment 22
(1979) .

Less frequently, it has been suggested that the death
penalty violates the Constitution’s prohibition of cruel and
unusual punishments. U.S. Const., amend. VIII. The Supreme
Court has rejected this argument, however, explaining that
respect ”“for the ability of a legislature to evaluate, in terms
of its particular State, the moral consensus concerning the death
penalty and its social utility as a sanction, requires us to
conclude, in the absence of more convincing evidence, that the
infliction of death as a punishment for murder is not without
justification and thus is not unconstitutionally severe.” Greqgq
V. Georgia, 428 U.S. 153, 186-87 (plurality opinion). No other
conclusion seems possible, since the Constitution by its terms
explicitly recognizes the possibility of imposing the penalty,
see U.S. Const., amend. V (authorizing deprivation of ”life” so
long as due process of law is followed), amend. XIV (same), and
since the original intent of the framers of the constitution was
undoubtedly to permit such penalties, see R. Berger, Death
Penalties: The Supreme Court’s Obstacle Course (1982).

In short, capital sentences serve the purpdses~of sentencing
specified by Congress and do not contravene any other principle
-- legal or otherwise -- that would forbid their use. '
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II. The Federal Death Penalty Has Been
‘Properly Administered

- Although the death penalty is for some crimes the only
appropriate punishment, it is often argued that difficulties in

‘the administration of the penalty should preclude its use. This

section considers these arguments and finds them wanting.

A. Distributional Arguments Against The
- Death Penalty Are Entitled To Little Weight

Opponents of the death penalty occasionally argue that
because some persons who deserve the penalty of death do not
receive it, it is ”unjust” to impose it on others. This
distributional argument fundamentally misconceives the nature of
justice. It is clear that some number of murderers who deserve
capital punishment will never be caught, some number will never
be convicted, and some will never be sentenced to death. The
fact that these murderers fortuitously escape the death penalty,
however, does not affect the justice of imposing it on other
murderers who also deserve it: by assumption, these murderers
still have received a just penalty.

To be sure, every effort should be made to sentence
criminals guilty of equally severe crimes to the same punishment.
That enterprise, after all, is what animated the Sentencing
Reform Act and the creation of the Sentencing Commission. But no
one has ever suggested that the prison gates should swing open
for all robbers because some have been sentenced to probation
while others equally blameworthy have been sent to prison. By
the same token, the option of a capital sentence should not be
barred for those who deserve it merely because all who deserve it
will not receive it. ‘

Professor van den Haag has addressed this point at some
length. His analysis bears repeating: o

”Since it is never possible to punish equally all
equally guilty murderers, we should punish, as they
deserve, as many of those we apprehend and convict as
possible. Thus, even if the death penalty were
inherently discriminatory -- which is not the case =--
but deserved by those who receive it, it would be
morally just to impose it on them. If, as I contend,
capital punishment is just and not inherently
discriminatory, it remains desirable to eliminate
inequality in distribution, to apply the penalty to all
who deserve it, sparing no racial or economic class.
But if a guilty person or group escaped the penalty
through our porous system, wherein is this an argument
for sparing others?” E. van den Haag, The Death
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Penalty Once More, 18 U.C. Davis L. Rev. 957, 962-63
(1985) .

B. The Federal Death Penalty Can
Be Administered Without Regard
To The Race Of The Defendant

Since 1930, the date to which Bureau of Justice Statistics
extend, 33 federal, non—military25 executions have been carried
out. Of the 33 persons executed, 28 were white, .3 were black,

and 2 were American Indians. See Appendix E, Federal Executions,

1930-63. These figures do not suggest racial bias in the past
administration of the federal death penalty, even though all of
those executions took place prior to the 1m§051t10n of rigorous
procedural safeguards by the Supreme Court. To be sure, one
would like more elaborate data in reviewing this issue. For

instance, one would like to know the percentage of minorities

arrested, tried, convicted, and sentenced to death for federal

" capital offenses. But rac1a1 breakdowns of this type_are not

available through BJS historical statistical series.

This lack of evidence of discrimination in the federal
capital statutes leads opponents of these statutes to argue by
analogy from state death penalty system. The analogy is clearly
imperfect, however, because the opportunities for hidden
discrimination in the administration of, for example, the statute
proscribing assassination of the Pre31dent are much more limited.
Moreover, even focusing on the administration of State death
penalty statutes, the available data do not suggest racial bias
against defendants. Although it is true that as of 1984, ;
according to data reported by the Bureau of Justice Statistics,
some 42% of inmates under a death sentence were black and blacks
constituted only about 12% of the general population, any
inference of discrimination derived from these figures dissolves

25 The Sentencing Commission does not have jurisdiction over
offenses prosecuted under the Uniform Code of Military Justice.
See 18 U.S.C. §3551 (Supp. III 1985).

26 Tt is not surprising that the figures reveal a larger
percentage of American Indian defendants than would be expected
on the basis of population alone because many murders committed
by Indians would be expected to fall w1th1n federal jurisdiction.
See 18 U.S.C. §1111.

_ 27 Dpata on the race of the victim of federal capital
homlclde offenders is not available through BJS either.



- 33 - e

on closer examination. 1In fact, a white person arrested for
homicide was far more likely to be sentenced to death than a
black arrestee. Between 1980 and 1984 blacks constituted 48.5%
of adults arrested for homicide, but only 41% of those admitted
to prison under a death sentence.?8 Whites constituted 50% of
those arrested but 58% of those sent to prison under a death
sentence. Finally, among every 1,000 whites arrested for
homicide during this period, 16 were admitted to prison under a
death sentence, but for every 1,000 blacks arrested, only 11.6
entered prison under a death sentence. While these data do not
control for the severity of the crime or the likelihood that an
offender will be arrested, they strongly suggest that black
offenders do not fare worse than whites once they are brought
into the justice process. Surely if juries were acting on the
basis of racial prejudice this situation would be reversed.

Some have suggested, however, that even if the death penalty
is administered without regard to the race of the defendant, it
has been administered with regard to the race of the victim. 1In
particular, statistical studies have been prepared that purport
to show that killers of blacks are less likely to receive the
death penalty than are killers of whites.

The most extensive of these studies, conducted by Professor
David Baldus, was relied on by the offender in McCleskey v. Kemp,
753 F.2d 877 (11lth cir. 1985), cert. granted, ___U.s.
(1986), where the en banc court rejected the statistical argument
as insufficient to prove discriminatory intent, as required by
the Fourteenth Amendment. Even if the Supreme Court should
reverse the judgment in McCleksey, its holding is extremely
unlikely to affect the validity of federal death penalty
statutes. The impact of a reversal would necessarily be limited
to those areas in which statistics demonstrate discriminatory

~administration of the death penalty. Since the last federal

execution occurred in 1963 and any future death penalties would
be imposed under new sentencing guidelines, there would simply be
no basis for a statistical challenge to a federal death penalty.
And, of course, none of the existing studies have demonstrated

‘disparity on the basis of the race of the victim in the

administration of the federal death penalty.

Moreover, the nature of many federal crimes precludes any
demonstration of bias in the administration of the federal death
penalty based on the race of the victims. Many of the capital

28 These figures, along with the data in the remainder of
this paragraph, are drawn from the Bureau of Justice Statistics
publication Bulletin: capital Punishment, 1984, Tables A-1, A-2,

and A-3, which is attached to this memorandum as Appendix F.
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federal offenses do not have a single, identifiable victim. For
example, incidents of espionage or treason harm all members of
‘society -- rich and poor, young and old, black and white.
Similarly, the crimes of assassination of the President or of a
Member of Congress are capital offenses not only because of the
harm done to the specific victim but also because of the damage
done to vital institutions and the electoral process. These
crimes are not susceptible to the meaningful race-of-the-victinm
analysis.

In addition, broad statistical studies that produce an
apparent correlation between the race of the victim and
imposition of the death penalty do not argue against imposition
of the death penalty.?2° Rather, the essential question remains
whether the individual defendant was fairly tried and whether the
evidence supports his conviction of a crime for which the death
penalty is appropriate. Broad statistical evidence that
aggregates dozens of crimes, defendants, and trials and the
results reached by numerous different juries as decision-makers
does little to inform this essential inquiry. 1Indeed statistics
that might be relevant, for example, in proving employment
discrimination by an employer because they reflect repeated
decisions by a single decision-maker and, therefore, establish a
pattern that may give rise to an inference do not have the same
relevance in proving discrimination in the administration of
justice by juries. Each jury is a new and unique decision-maker
whose judgment does not reflect the continuation of a pattern
started by an earlier jury. Each jury’s determination must be
evaluated according to the evidence presented to it and whether
that evidence justifies imposition of the death penalty. As

- explained earlier, the fact that some defendants whose crimes

justify imposition of the death penalty do not receive it does

not invalidate the penalty’s imposition in those cases where it
is proper.

Ample means exist to insure that racial discrimination does
not affect the result in a particular case. Beyond the extensive
safeguards that the Constitution requires in every death penalty
case to protect against arbitrary infliction of the penalty,
there are protections aimed specifically at eliminating racial
discrimination. For example, the Supreme Court has long
prohibited racial discrimination in grand and petit jury
selection. See, e.qg., Vasquez v. Hillerv, _  U.s. ___ (198s6);
Strauder v. West Virginia, 100 U.S. 303 (1880) . Only recently,
the Court held that a criminal defendant could establish a prima

29vIndeed, a strong case could be made that these
correlations argue for greater use of the penalty to eliminate
the disparities and to protect all members of society equally.
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facie violation of the Fourteenth Amendment by showing that a
prosecutor used peremptory challenges to strike members of the
defendant’s race from the jury venire. Batson v. Kentucky, 476
U.S. _ (1986).

The Department of Justice already has in place mechanisms to
continue to ensure that federal prosecutors do not seek capital
sentences on a racial basis. The Department’s ”Principles of
Federal Prosecution,” which are set forth in the United States
Attorneys’ Manual, specify that ”“[i]n determining whether to
commence or recommend prosecution or take other action, the '
attorney for the government should not be influenced by ... [tlhe
person’s race; religion; sex; national origin; or political
association, activities, or beliefs.” United States Attorneys’
Manual §927.1260. 1In addition, the Department’s Civil Rights
Division and Office of Professional Responsibility stand ready to
investigate charges of prosecutorial misconduct. Indeed,
discrimination on the basis of race by a federal prosecutor would
not only be grounds for dismissal but also a crime under federal
law. See 18 U.S.C. §242. :

- In view of these substantial safeguards against racial
discrimination, there is simply no credible basis for believing
that any defendant will be sentenced to death on account of race.
Indeed, there is no evidence to suggest that the death penalty is
administered in a more discriminatory fashion than any other
criminal penalty. Thus, unless the assumption that the criminal
justice system can be administered fairly prevails, every
criminal penalty, no matter how fair or reasonable, will be
invalidated solely because of an unsubstantiated fear that they
will be discriminatorily applied. '

In promulgating guidelines, the Commission could supplement
the substantial safeguards already in place to insure that the
federal death penalty would continue to be administered without
regard to the fact of a defendant. The Sentencing Reform Act
contains mechanisms for monitoring the administration of federal
death penalties. The Commission’s duties specifically include

"establish[ing] a research and development
program within the Commission for the purpose
of ‘

”(A) serving as a clearinghouse and
information center for the collection,
preparation, and dissemination of information
on Federal sentencing practices; and

‘ ”(B) assisting and serving in a
consulting capacity to Federal courts,
departments, and agencies in the development,
maintenance, and coordination of sound
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‘sentencing practices ....” 28 U.S.C.
§995(12) (Supp. III 1985).

Pursuant to these duties, the Commission could monitor the
imposition of federal death penalties. If the Commission detects
any problems, it can immediately remedy them and/or report them
to Congress for prompt corrective action. See 28 U.S.C. §995(20)
(Supp. III 1985) (charging Commission with the duty to ”make
recommendations to Congress concerning modification or enactment
of statutes relating to sentencing, penal, and cdrrectional
matters that the Commission finds to be necessary and advisable
to carry out an effective, humane, and rational sentencing
policy”). 30 The Department of Justice is likewise charged with
such a reviewing function that could (and undoubtedly would) be
employed to correct deficiencies in the administration of the
federal death penalty. See 28 U.S.C. §994(n) (Supp. III 1985).
Of course, the death penalty guidelines promulgated by the
Commission would explicitly spell out racially neutral criteria
by which the death penalty would be imposed.

Because of the Commission’s high visibility, it has the
opportunity to establish death penalty guidelines that will serve
as a model for state judicial systems. If the Commission can
design procedures for minimizing the chance of racial animus
infecting sentencing procedures, the states may well choose to
follow the example. In this fashion, the Sentencing Commission’s
adoption of death penalty guidelines might assure fairness not
only the federal death penalty system, but also improve the state
systems, which involve a far greater number of capital cases.

30 pursuant to this provision, the Commission should also
urge Congress to provide for capital sentences for other offenses
where they are needed, notably first degree murder of a forelgn
official in violation of 18 U.S.C. §1116 (an offense created in
1972 after the Furman decision); kldnapplng resulting in death in

violation of 18 U.S.C. §1201 (a crime which for many years was

punishable by death but which was amended shortly after the
Furman case to eliminate the death penalty); hostage taking
resultlng in death in violation of 18 U.S.C. §1203 (an offense
enacted in 1984); murder for hire in violation of 19 U.S.C.
§1952A or §1952B (provisions enacted in 1984), and terrorist
murder of a United States national abroad in violation of 18
U.S.C. §2331 (an offense enacted in 198s).
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c. The Minute Risk Of Executing The
' Innocent Does Not Justify Abolition
Of The Death Penalty : :

The danger of executing an innocent person, including the
uniquely irremedial nature of such a mistake, has long been
recognized -- by proponents of the death penalty as well as by
opponents. Opponents contend that, because of this remote
possibility, the safest course is to eschew the use of the death

penalty. o

There  are two principal difficulties with this argument
against capital punishment. The first is that it gives excessive
weight to what is in fact an extraordinarily small risk of an
erroneous execution; the second is that it fails to consider the
countervailing benefits of capital punishment. Each of these
issues is considered in turn. :

Although it is generally agreed that the use of capital
punishment entails some chance that an innocent person will be

‘executed, this risk is not great. See, e.dg., Establishing

Constitutional Procedures for the Imposition of Capital

~Punishment, Report No. 98-251 of the Committee on the Judiciary
~of the United States Senate on §.1765, 98th Cong., 1lst Sess.

(1983), at 14 (the risk is ”minimal”). This is so because of
great array of safeguards to insure that the judicial system
functions properly. Within the federal system, constitutional
requirements, current provisions in title 18, along with actions
that the Sentencing Commission would presumably take if it were
to promulgate death penalty guidelines would result in the
following safequards against unjust executions.

First, the federal statutes limit imposition of capital
punishment to the most serious offenses against society --

- intentional crimes that involve the taking of human life,
espionage, and treason.

Second, the federal statutes may not be invoked unless the
accused has been found guilty of such an offense. Under long-
settled principles of law, guilt must be proved beyond a
reasonable doubt at a trial that is open to the public, that is
conducted before a jury if the defendant so wishes, and that
provides the defendant with a variety of procedural protections
including the right to be represented by counsel at all stages of

~the process. 1Indeed, under 18 U.S.C. §3005, a federal capital

defendant is entitled to the appointment of two attorneys for his
defense. With respect to treason, the Constitution itself also
guarantees that a defendant shall not be convicted ”unless on the
Testimony of two Witnesses to the same overt Act, or on
Confession in open Court.” U.S. Const., Art. III, sec. 3.
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v Third, prior to trial, the defendant must be notified of the
federal government’s intention to seek the imposition of the
death penalty. Moreover, the defendant must be provided with a
copy of the indictment and a list of the veniremen and witnesses

‘to be produced at trial. 18 U.S.C. §3431. The Commission could'

require that the government inform the defendant of the aggravat-
ing factors its proposes to prove as justifying a sentence of
death, so that the defendant will have a sufficient opportunity
to make ready his defense to the charge and to prepare for the

- post-trial penalty hearing if he is found guilty.

Fourth, if the trial results in a verdict that the defendant
is guilty, a post-verdict hearing could be held to determine the
penalty to be imposed. The hearing would be conducted before a
jury if the defendant wishes, and he would be entitled to

- continued representation by counsel.

Fifth, in order to justify imposition of the death penalty,
the Commission could establish a system under which the govern-

‘ment must prove beyond a reasonable doubt the existence of at

least one aggravating factor that is not outweighed by any -

mitigating factors. Aggravating factors that might be specified
are discussed at greater length in Part III below, and include

commission of the offense by use of torture, commission of the

offense against multiple victims, commission of the offense by a -
person who had previously been convicted of a serious violent

crime, commission of the offense for money, and commission of the’
offense against certain designated public officials.’ Mitigating:*

- factors might include the defendant’s youth, his impaired mental-~
‘capacity, his commission of the offense under unusual and LY
substantial duress, and his role as a relatively minor

subordinate to the principal offender in the commission of the .1

Sixth, the Commission could require that the jury make a ¥

‘unanimous determination, on the basis of its findings concerning @

aggravating and mitigating factors, whether the death penlty is-:
justified, or whether a lesser penalty -- usually life = = U
imprisonment -- should be imposed instead.

Seventh, the Sentencing Reform Act provides for review of

‘sentences, including death sentences, to ensure that there is an
- adequate legal basis for imposition of the death penalty. <18 Y

U.5.C. §3742 1In addition, federal constitutional and statutory v

‘habeas corpus provisions permit the lower federal courts and the

Supreme Court to review death sentences that have previously been
upheld. After all judicial remedies have been exhausted, a -

- condemned defendant may seek executive clemency. Of course, ! f

execution of the sentence is stayed during non-frivolous judicial
appeals. , : } , : R
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facie violation of the Fourteenth Amendment by showing that a
prosecutor used peremptory challenges to strike members of the

defendant’s race from the jury venire. Batson v. Kentucky, 476
U.s. (1986) . :

The Department of Justice already has in place mechanisms to

continue to ensure that federal prosecutors do not seek capital
‘sentences on a racial basis. The Department's ”Principles of

Federal Prosecution,” which are set forth in the United States
Attorneys’ Manual, specify that ”[i]n determining whether to
commence or recommend prosecution or take other action, the
attorney for the government should not be influenced by ... [t]he
person’s race; religion; sex; national origin; or political
association, activities, or beliefs.” United States Attorneys’
Manual §927.1260. In addition, the Department’s Civil Rights
Division and Office of Professional Responsibility stand ready to
investigate charges of prosecutorial misconduct. Indeed,

discrimination on the basis of race by a federal prosecutor would

not only be grounds for dismissal but also a crime under federal
law. See 18 U.S.C. §242.

In view of these substantial safeguards agalnst racial
discrimination, there is simply no credible basis for believing
that any defendant will be sentenced to death on account of race.
Indeed, there is no evidence to suggest that the death penalty is
admlnlstered in a more discriminatory fashion than any other
criminal penalty. Thus, unless the assumption that the criminal
justice system can be administered fairly prevails, every
criminal penalty, no matter how fair or reasonable, will be
invalidated solely because of an unsubstantlated fear that they
will be discriminatorily applied.

In promulgating guidelines, the Commission could supplement
the substantial safeguards already in place to insure that the
federal death penalty would continue to be administered without
regard to the fact of a defendant. The Sentencing Reform Act
contains mechanisms for monitoring the administration of federal
death penalties. The Commission’s duties specifically include

”establish[ing] a research and development

program within the Comm1551on for the purpose
of .

”(A) serving as a clearinghouse and
information center for the collection,
preparation, and dissemination of information
on Federal sentencing practices; and

”(B) assisting and serving in a
consulting capacity to Federal courts,
departments, and agencies in the development,
maintenance, and coordination of sound
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~sentencing practices ....” 28 U.S.C.
'§995(12) (Supp. III 1985).

Pursuant to these duties, the Commission could monitor the
imposition of federal death penalties. If the Commission detects

‘any problems, it can immediately remedy them and/or report them

to Congress for prompt corrective action. See 28 U.S.C. §995(20)
(Supp. III 1985) (charging Commission with the duty to ”make
recommendations to Congress concerning modification or enactment
of statutes relating to sentencing, penal, and cdrrectional
matters that the Commission finds to be necessary and advisable
to carry out an effective, humane, and rational sentencing
policy”). 30 The Department of Justice is likewise charged with
such a reviewing function that could (and undoubtedly would) be
employed to correct deficiencies in the administration of the
federal death penalty. See 28 U.S.C. §994(n) (Supp. III 1985).
Of course, the death penalty guidelines promulgated by the ,
Commission would explicitly spell out racially neutral criteria
by which the death penalty would be imposed.

Because of the Comm1551on s high visibility, it has the
opportunity to establish death penalty guidelines that will serve
as a model for state judlClal systems. If the Commission can
design procedures for minimizing the chance of rac1al animus
infecting sentencing procedures, the states may well choose to
follow the example. In this fashion, the Sentencing Commission’s
adoption of death penalty guidelines might assure fairness not
only the federal death penalty system, but also improve the state
systems, which involve a far greater number of capital cases.

30 pursuant to this provision, the Commission should also
urge Congress to provide for capital sentences for other offenses
where they are needed, notably first degree murder of a forelgn
official in violation of 18 U.S.C. §1116 (an offense created in
1972 after the Furman decision) ; kldnapplng resulting in death in
violation of 18 U.S.C. §1201 (a crime which for many years was
punishable by death but which was amended shortly after the
Furman case to eliminate the death penalty):; hostage taking
resultlng in death in violation of 18 U.S.C. §1203 (an offense
enacted in 1984); murder for hire in violation of 19 U.S.C.
§1952A or §1952B (provisions enacted in 1984); and terrorist

‘murder of a United States national abroad in violation of 18

U.S.C. §2331 (an offense enacted in 1986).
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C. The Minute Risk Of Executing The _
Innocent Does Not Justify Abolition
Of The Death Penalty

The danger of executing an innocent person, including the

‘uniquely irremedial nature of such a mistake, has long been

recognized -- by proponents of the death penalty as well as by
opponents. Opponents contend that, because of this remote

‘possibility, the safest course is to eschew the use of the death

penalty. '

There are two principal difficulties with this argument
against capital punishment. The first is that it gives excessive
weight to what is in fact an extraordinarily small risk of an
erroneous execution; the second is that it fails to consider the
countervailing benefits of capital punishment. Each of these
issues is considered in turn.

Although it is generally agreed that the use of capital
punishment entails some chance that an innocent person will be
executed, this risk is not great. See, e.g., Establishing
Constitutional Procedures for the Imposition of Capital
Punishment, Report No. 98-251 of the Committee on the Judiciary
of the United States Senate on S.1765, 98th Cong., l1lst Sess.
(1983), at 14 (the risk is ”minimal”). This is so because of
great array of safeguards to insure that the judicial system
functions properly. Within the federal system, constitutional
requirements, current provisions in title 18, along with actions
that the Sentencing Commission would presumably take if it were
to promulgate death penalty guidelines would result in the
following safeguards against unjust executions.

First, the federal statutes limit imposition of capital
punishment to the most serious offenses against society --
intentional crimes that involve the taking of human life,

~espionage, and treason.

Second, the federal statutes may not be invoked unless the
accused has been found guilty of such an offense. Under long-
settled principles of law, guilt must be proved beyond a
reasonable doubt at a trial that is open to the public, that is
conducted before a jury if the defendant so wishes, and that

provides the defendant with a variety of procedural protections

including the right to be represented by counsel at all stages of
the process. Indeed, under 18 U.S.C. §3005, a federal capital

defendant is entitled to the appointment of two attorneys for his

defense. With respect to treason, the Constitution itself also
guarantees that a defendant shall not be convicted ”unless on the
Testimony of two Witnesses to the same overt Act, or on
Confession in open Court.” U.S. Const., Art. III, sec. 3.
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Third, prior to trial, the defendant must be notified of the
federal government’s intention to seek the imposition of the
death penalty. Moreover, the defendant must be provided with a
copy of the indictment and a list of the veniremen and witnesses
to be produced at trial. 18 U.S.C. §3431. The Commission could
require that the government inform the defendant of the aggravat-
ing factors its proposes to prove as justifying a sentence of
death, so that the defendant will have a sufficient opportunity
to make ready his defense to the charge and to prepare for the
post-trial penalty hearing if he is found guilty.

Fourth, if the trial results in a verdict that the defendant
is guilty, a post-verdict hearing could be held to determine the
penalty to be imposed. The hearing would be conducted before a
jury if the defendant wishes, and he would be entitled to
continued representation by counsel. ’

Fifth, in order to justify imposition of the death penalty,
the Commission could establish a system under which the govern-
ment must prove beyond a reasonable doubt the existence of at
least one aggravating factor that is not.outweighed by any
mitigating factors. Aggravating factors that might be sne
are discussed at greater length in Part III below, and’
commission of the offense by use of torture, commissio:’i
offense against multiple victims, commission of the offense by a -
person who had previously been convicted of a serious violent-

rified

crime, commission of the offense for money, and commission of the -

offense against certain designated public officials. Mitigating
factors might include the defendant’s youth, his impaired mental
capacity, his commission of the offense under unusual and '
substantial duress, and his role as a relatively minor

subordinate to the principal offender in the commission of the
offense. : i

Sixth, the Commission could require that the jury make a
unanimous determination, on the basis of its findings concerning
aggravating and mitigating factors, whether the death penalty is
justified, or whether a lesser penalty -- usually life
imprisonment -- should be imposed instead.

Seventh, the Sentencing Reform Act provides for review of
sentences, including death sentences, to ensure that there is an
adequate legal basis for imposition of the death penalty. 18
U.S5.C. §3742 1In addition, federal constitutional and statutory
habeas corpus provisions permit the lower federal courts and the
Supreme Court to review death sentences that have previously been
upheld. After all judicial remedies have been exhausted, a
condemned defendant may seek executive clemency. Of course, .

execution of the sentence is stayed during non-frivolous judicial
appeals.
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Since these kinds of procedural requirements and evidentiary
burdens in capital sentencing situations operate against
imposition of the death penalty, any error that occurs is likely
to be in favor of the accused. Thus, if these safeguards were ;
adopted, there would be virtually no risk that an innocent person
would be put to death in the federal system.

It should also be observed that few serious claims of
injustice have been leveled against the federal death penalty. A
draft study by Hugo Bedau3l claims that two cases involving
federal crimes within the Sentencing Commission’s jurisdiction
resulted in the possible execution of ”innocent” persons -- the

- Rosenberg case and a 1910 Indian case. Without entering into a

discussion of the guilt of these defendants, it is clear that

- even those who are opposed to the death penalty can not make a

historically-based claim that the federal death penalty system

-has malfunctioned often.

This much said, it must be conceded that an extremely small
risk of executing an innocent person still remains. Nonetheless,
a fair assessment of the risk and the benefits demonstrates that
society has made a reasonable decision in opting to make the
death penalty available for certain offenses, since 37 states and
the federal government have determined to impose the death
penalty in appropriate circumstances. The reason is simple:
while the risk of executing an innocent person is extremely slim,
the benefits flowing from the death penalty are great. 1In such
circumstances, it is only reasonable for society to retain the
death penalty. As Professor van den Haag has written:

”“Because justice is done by fallible humans, some
miscarriages will occur despite all efforts to minimize
them. They will lead to the unintended execution of
innocents who never consented to take the relevant
risk. The driving of trucks by government employees
will lead to the unintended death of innocents, such as
children playing on the sidewalk, who did not consent
to take the relevant risk. Yet, nobody urges
abolishing trucks, or preventing the government from
using them. Any human activity can lead to the death
of innocents. We nevertheless persist in our ,
activities when we find them useful enough to bear the
harm they cause. Is justice less useful than truck
driving? I think justice is useful enough and morally

31 The current}draft of the study appears to contain serious
flaws and has been criticized elsewhere. The Department will

release a more thorough response when a final version is
released.
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desirable enough to outweigh the moral and material
harm done by its miscarriages.” E. van den Haag,
Comment on John Kaplan’s “Administering Capital
Punishment, 34 Univ. of Fla. L. Rev. 193, 195 (1984).

The foregoing discussion of the manner in which 1nnocent
11ves are protected through the incapacitative and deterrent
functions of capital punishment and of the role of the penalty in
a system of just punishment demonstrates the wisdom of those who
have concluded that the very remote chance of a mistaken
execution is outweighed by the protection afforded to scc1ety by
the death penalty. Given this judgment, it is imperative that
society demonstrate the courage of its convictions. Unless it is
prepared to forsake the actual and potential victims of the
murderers in its midst, society must demonstrate its self-

-confidence and steadfastness of purpose by actually imposing and

carrying out the death penalty in cases that reasonably meet the
stringent requirements of the law. In short, the minimal but
unavoidable risk of error in the admlnlstratlon of capital
punishment must not be allowed to paralyze society from taking
the steps necessary to protect its citizens.

ITI. Specific Aggravating And Mitigating Factors
: For Capital Sentencing Guidelines

Having considered the general propriety of the 1mp051tlon of
capital sentences, some attention should be given to the issue of
what spec1f1c aggravatlng and mitigating factors should be
included in capital sentencing guldellnes. The Commission need
not sail into uncharted waters in designing factors to be
considered in the cap1tal sentencing decision. Much work has
already been done in this area, by both the states and the
Congress. The simplest way for the Commission to proceed in
designing its scheme would be to pattern it after one of these

~approaches. The Commission might follow the path taken by the

Senate, which passed a comprehensive federal death penalty bill
in 1984. As reported by the Senate Judiciary Committee, that
bill provided for consideration of the follow1ng aggravating and
mitigating factors:

§3592. Factors to be considered in determining whether
' a sentence of death is justified

(a) Mitigating Factors. =- In determining whether a
sentence of death is justlfled for any offense, the
jury, or if there is no jury, the court, shall consider
each of the following mitigating factors and determlne
which, if any, exist:

(1) the defendant was less than eighteen years
of age at the time of the offense;
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~ (2) the defendant’s mental capacity was _
significantly impaired, although the impairment
was not such as to constitute a defense to
prosecution;
' (3) the defendant was under unusual and
substantial duress, although not such duress as
would constitute a defense to prosecution; and

(4) the defendant was an accomplice whose

participation in the offense was relatively minor.

- The jury, or if there is no jury, the court, may

consider whether any other mitigating factors exist.

(b) Aggravating Factors for Espionage and Treason.
-- In determining whether a sentence of death is
justified for an offense described in section 3591 (a)
[coverlng espionage and treason], the jury, or if there
is no jury, the court, shall consider each of the
following aggravating factors and determlne which, if
any, exist:

(1) the defendant has previously been convicted
of another offense involving espionage or treason
for which either a sentence of life imprisonment
or death was authorized by statute;

(2) in the commission of the offense the
defendant knowingly created a grave risk of
substantial danger to the national security; and

(3) in the commission of the offense the
defendant knowingly created a grave risk of death
to another person.

The jury, or if there is no jury, the court, may
consider whether any other aggravating factor exists.

(c) Aggravating Factors for Homicide and for
Attempted Murder of the President. -- In determining
whether a sentence of death is justified for an offense
described in section 3591 (b) or (c) [covering homicide
and attempted assassination of the President], the
jury, or if there is no jury, the court, shall consider
each of the following aggravatlng factors and determine
which, if any, exist:

(1) the death, or injury resulting in death,
occurred during the commission or attempted -
commission of, or during the immediate flight from
the commission of, an offense under section 751
(prisoners in custody of institution or officer),
section 794 (gathering or delivering defense
information to aid foreign government), section
844 (4) (transportatlon of explosives in interstate
commerce for certain purposes), section 844 (f)
(destruction of Government property by explo-
sives), sectlon 844 (i) (destruction of property in
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interstate commerce by explosives), section 118
‘(prisoners serving life term), section 1201
(kidnaping) or section 2381 (treason) of this
title, or section 902 (i) or (n) of the Federal
Aviation Act of 1958, as amended (49 U.S.C. 1472
(i) or (n)) (aircraft piracy);

(2) the defendant has previously been convicted
of another Federal or State offense resulting in
the death of a person, for which a sentence of
life imprisonment or a sentence of death was
authorized by statute;

(3) the defendant has previously been convicted
-0f two or more Federal or State offenses, punish-
able by a term of imprisonment of more than one
Year, committed on difference occasions, involving
the infliction of, or attempted infliction of,
serious bodily injury or death upon another
person; ,

(4) the defendant, in the commission of the
offense, knowingly created a grave risk of death
to one or more persons in addition to the victim
of the offense; '

(5) the defendant committed the offense in an
especially heinous, cruel, or depraved manner;

(6) the defendant procured the commission of
the offense by payment, or promise of payment, of
anything of pecuniary value;

(7) the defendant committed the offense as
consideration for the receipt, or in the
expectation of the receipt, of anything of
pecuniary value; : ,

(8) the defendant committed the offense after
substantial planning and premeditation to cause
the death of a person or commit an act of
terrorism; or

(9) the defendant committed the offense
against-- ‘

(A) the President of the United States, the
President-elect, the Vice President, the Vice
President-elect, the Vice President- ,
designate, or, if there is no Vice President,
the officer next in order of succession to
the office of the President of the United

- States, or any person who is acting as

President under the Constitution and laws of
the United States; _

(B) a chief of state, head of government,
or the political equivalent, of a foreign
nation; ‘

(C) a foreign official listed in section
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1116(b) (3) (A) of this title, if he is in the
United States on official business; or
(D) A Federal public servant who is a
judge, a law enforcement officer, or an
employee of a United States penal or
correctional institution--
(i) while he is engaged in the
performance of his official duties;
(ii) because of the performance of his
official duties:; or .
(iii) because of his status as a
"~ public servant.
For purposes of this paragraph, a ’‘law
enforcement officer’ is a public servant
authorized by law or by a Government agency
or Congress to conduct or engage in the
prevention, investigation, or prosecution of
an offense. - - '
The jury, or if there is no jury, the court, may
consider whether any other aggravating factor exists.
S. Rep. 98-251, 98th Cong., 1st Sess. 31-33 (1983).

To be sure, some modifications of this approach will be required.
The Commission should adhere strictly to the existing list of
capital offenses contained in title 18 and elsewhere and not
expand them.32 The Commission, in contrast to the procedure

- described above, should not attempt to impose capital sentences

for attempted assassination of the President because federal
statutes do not currently provide such liability. But we believe
the procedures outlined by the Senate provide a useful,

comprehensive model that can be adopted to the capital sentencing
guideline context. '

CONCLUSION

In passing capital punishment statutes, Congress recognized
that death penalties allow society to exact just punishment from
the most dangerous and vicious criminals and to avoid countless
crimes. In establishing the Sentencing Commission, Congress
created a vehicle for the constitutional and effective implemen-
tation of these penalties.  The Commission should effectuate the

will of Congress and promptly begin drafting capital sentencing

guidelines. The protection of this nation’s citizens deserves
nothing less.

32 Neither should the Commission contract the list. For all
capital statutes where it is constitutionally permissible, the

guidelines should provide for the death penalty in sufficiently
aggravated cases.
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FEDERAL STATUTES PROVIDING FOR THE DEATH PENALTY

10,U.S.C.'§918 (murder while member of Armed Forces).

- 18 U.S.C. §§32, 33 and 34 (destruction of aircraft,

motor vehicles, or related facilities resulting
in death). o

18 U.S.C. §115(b) (3) (Supp. III 1985) (retaliatory
murder of member of immediate family of law
enforcement officials) (by cross reference to
18 U.S.C. §1111).

18 U.S.C. §351 (murder of member of Congress,
important executive official, 'or Supreme
Court justice) (by cross reference to
18 U.S.C. §1111).

18 U.S.C. §794 (espionage).

18 U.S.C. §844 (f) (destruction of government
property resulting in death)

18 U.S.C. §1111 (first degree murder
within federal jurisdiction).

18 U.S.C. §1716 (mailing of injurious articles
with intent to kill resulting in death).

18 U.S5.C. §1751 (assassination or kidnapping
resulting in death of President or Vice
President) (by cross reference to
18 U.s.C. §1111).

18 U.S.C. §1992 (willful wrecking of train*

resulting in death).
18 U.S.C. §2031 (rape)**.

18 U.S.C. §2113 (bank robbery-related murder
or kidnapping).*

18 U.S.C. §2381 (treason).

49 U.S.C. §§1472 & 1473 (death resulting from

aircraft hijacking).

*Possibly constitutionally infirm in light of United States v.
Jackson, 390 U.S. 570 (1968).

**Repealed by S.1236, Criminal Law and Procedure Technical
Amendments Act of 1986. ’
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Gallup Poll

National Opinion Research. Corp.
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Media General/Associated Press Poll

November 7 - 14, 1986’.

Death Penalty
Methodoloay

This Media General/Associated Press public opinion poll was conducted by
Media General ReSearch among a representative sample of 1,251 adults across

the nation living in telephone households.

Interviews were conducted befweeniNovember 7 and November 14, 1986, during
the hours when men and working women could also be reached. Up to three

call-backs wére made to reach the appropriate respondent.

The telephone sample was drawn using a random method by Survey Samp]ing;

Inc., of Westport, Connecticut. It included listed and non-listed telephone

households.

The data projects to an estimated 161 million adults in telephone households.



Q. 1 - e

First, is the death penalty'an issue you have thought about often, sometimes,

or hardly ever?

’ Base

ATV AQUIES. . ouenenenn... 1251
White Collar............. 549
Blue Collar.............. 230
Other Occupations........ 99
'Notbin Work Force...... .. 371
18-34 Years....oeeeennu.o.. 479
35-54 " L., .. 450
55-64 S £V A
65+ e 164
Not H.S. Graduate........ 163
H.S. Graduate............ 447
Part College............. 295
College Grad. +.......... 342
‘mll’Black .................... 97
: White..ovo i, 1111
Hispanic.......c.cvvvun... 16
Other.....cvivi.... 23
Protestant............... 658
Catholic......ovvven.... 323
N 21
Other Faith.......... .... 80
No Preference............ 158
Democrat........... e - 419
Republican............... 336
~Independent.............. 443
Ind. Lean Dem. .......... 151

- Ind. Lean Repub. ........ 130
Ind./Ind. oL, 162
Democrat + Lean.......... 570

Republican + Lean........ 466

Qften Sometimes Hardly Ever DK/NA
42% 41% 16% 1%
42 43 14 1
42 42 16 -
39 39 21 1
44 37 16 3
38 45 16 1
42 - 43 14 1
53 31 14 2

- 45 30 20 5
43 30 23 4
42 41 16 1
42 44 14 -
42 44 12 2
42 28 25 5
42 42 15 1
25 69 6 -
48 26 26 -
42 38 . 18 2
40 45 13 2
33 62 5 -
39 43 14 4
43 39 17 1
46 37 16 1
42 42 - 15 1
41 43 14 2
36 48 15
42 46 12 -
44 38 14 4
43 40 16 1
4?2 43 14 1

- 2



Q.1 -
‘ CONTINUED

Base
A1 Adults............... 1251
Conservative............. 682
Liberal................ .. 355
Neither.................. 140
Registered Voter......... 1068
Not Registered Voter..... 178
Under $20,000............ 345
$20,000-$34,999.......... 430
$35,000+.......... e 394
Labor Union.............. 141
No Labor Union........... 1104
R - 612
Female........ovveuuun... 639
Top 10 MSAs. ..o .. 198
Balance MSAs............. 766
No MSA.......... e 287
Northeast............. v... 253
North Central............ 348
South. ..o, 411
West.......viveunnn... 239

Often Sometimes
42% 41%
45 40
40 43
43 41
44 4]
33 40
4] 35
42 43
44 45
40 44
42 40
44 39
40 42
43 40
42 41
42 41
40 44
37 46
45 37
46 37

Hardly Ever

16%

14
16
13

14

25
22
15
10

15

16

16
16

15
16
15

15
16
16
15

DK/NA
1%

1
1
3

—

N M) =
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|
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‘D Is the death penalty an issue you feel very strongly or not very strongly

| about?
T
\
: Base Very Strongly Not Very Strongly DK/NA
C ATT Adults............ ... 1251 65% 28% . 7%
| White Collar............. 549 65 | 29 6
Blue Collar.............. 230 67 24 9
o Other Occupations........ 99 63 . 29 3
? Not in Work Force........ 371 65 27 8
18-34 Years.........o.... 479 62 . 32 6
35-54 " ... 450 68 | 25 7
55-64 " L., 157 72 20 8
65+ " eiiiiiiien.. 164 61 30 9
Not H.S. Graduate...... .. 163 60 o 31 9
‘ H.S. Graduate............ 447 68 25 7
i Part College............. 295 66 : 30 4
‘.Coﬂege Grad. +.......... 342 64 28 8
! Black.......coeuii.... 97 54 39 7
White........oovii.. . 1111 67 26 7
Hispanic................. 16 69 31 -
Other..... .. ..o, 23 65 : 35 -
Protestant............... 658 64 30 6
Catholic...... e 323 68 : 25 7
ML 21 66 29 5
T Other Faith.............. 80 65 - 24 11
N No Preference............ 158 . 65 29 6
. Democrat................. 419 64 29 7
' Republican............... 336 70 24 6
‘ Independent.............. 443 65 29 6
Ind. Lean Dem. .......... 151 61 34 5
Ind. Lean Repub. ....... . 130 64 31 5
Ind./Ind. ....... [P 162 71 ' 22 7
Democrat + Lean.......... 570 62 31 v - 7
Republican + Lean........ 466 68 26 - 6




Base Very Strongly  Not Very Strongly DK/NA

l
| ) .

0 CONTINUED S T
| | | ' | S | |
|
|
|
|
|
|

A1l Adults............ ... 1250 65% . - 28% 7%
Conservative............. 682 69 26 5
Liberal....covvivennn... 355 63 . 30 7
Neither.......oovu.... 140 63 26 ’ 11
Registered Voter......... 1068 66 27 7
Not Registered Voter..... 178 61 B 32 7
Under $20,000............ 345 61 32 7
$20,000-$34,999.......... 430 66 27 7
$35,0004. .. .ciiiunnnnn... 394 69 , 25 6
- Labor Union....... e 141 66 25 9
| No Labor Unjon........... 1104 : 66 28 6
‘D Male............ e 612 68 27 5
. Female......coviieeee... 639 63 29 8
Top 10 MSAs.............. 198 65 27 8
Balance MSAs............. 766 ‘ 66 27 7
NOo-MSA. . i i i 287 63 30 7
Northeast.......oveeue... 253 65 ' ' 28 . 7
- North Central............ - 348 61 : 28 11
South....iviveinan... 411 66 29 5
i West....oooven... eeaeeas 239 73 ; 23 4
|
- 5 -




Q.3 - o
‘. - In general, do you feel the death penalty shou]d.be a]]c')wevd' in all murder |
‘ cases, only in certain murder cases, or should there be no death penalty

at all?
|
| No
A1l Murder Certain Murder Death Penalty
Base Cases Cases At Al DK/NA
A1l Adults............... 1251 29% 56% o 11% %
 White Collar............. 549 26 58 12 4
! Blue Collar.............. 230 31 58 10 1
Qther Occupations........ g9 32 : 51 13 4
Not in Work Force........ 371 32 RS | 11 6
18-34 Years...... . 479 21 60 10 3
35-54 " il 450 29 55 : 13 .3
55-64 " ..., 157 32 54 : 9 -5
65+ A 164 32 ' 50 11 7
Not H.S. Graduate..... ... 163 36 43 14 -7
H.S. Graduate............ 447 33 55 . 9 3
Part College............. 295 28 59 11 2
‘ 0 College Grad. +.......... 342 21 61 13 5
} Black.. ..., 97 20 38 33 9
§ White.......... et 1111 30 58 9 3
. Hispanic................. - 16 19 50 31 -
Z Other.....ovieiniiinn.. 23 39 48 13 -
Protestant............... 658 29 56 11 4
Catholic....ovinvuuinnn.. 1323 30 56 , 11 2
JeW. ittt e 21 33 52 10 5
Other Faith....... e 80 28 53 11 8
No Preference............ 158 26 56 13 -5
Democrat..........ooo.... 419 24 53 19 4
Republican............... 336 35 58 5 2
Independent.............. 443 - 28 - 59 -9 4
Ind. Lean Dem. ..... P 151 25 60 : 14 1
Ind. Lean Repub. ........ 130 30 65. 3 2
Ind./Ind. ............... - 162 29 55 9 7
Democrat + Lean.......... 570 25 53 ' 18 4
Republican + Lean........ 466 34 59 . 5 2




Q.3 | | .

‘. ~ CONTINUED | | T

l_ , No

; A1l Murder Certain Murder Death Penalty

i _ » Base Cases Cases At AT DK/NA
AT Adults............ ... 1251 29% 56% - 11% 4%
Conservative............. 682 31 57 '8 4
Liberal...ooeuunnnnennnn. 355 26 o 54 ' 18 2
Neither.................. 140 23 61 ’ 11 5

 Registered Voter......... 1068 29 56 11 4

L Not Registered Voter..... 178 30 - 53 11 6

| Under $20,000............ 345 33 49 13 5
$20,000-$34,999.......... 430 29 57 11 3
$35,0004. ... 394 27 62 8 3

| Labor Union.............. 141 28 56 14 2

| No Labor Union........... 1104 29 - 56 11 4

a vate. ... 612 32 56 10 2

Female.......uuuuuuunun.. 639 26 55 13 6
Top 10 MSAS............. . 198 28 55 11 6
Balance MSAs............. 766 30 54 12 4
No MSA. ... 287 26 60 11 3
Northeast................ 253 26 59 13 2
North Central............ 348 30 56 9 5
South.......... e 411 32 52 12 4
Y% 239 24 62 11 3




Q. 4 - - L
‘I._ Which of the following murder cases, if any, would you éons;ider Jjustification
) for the death penalty? '
(respondents who said - only in certain circumstances)

Murder | | Victim
Especially Murder Victim Was
Base Brutal For Hire Was Child Police Officer

A1l Adults.....covvnvvnnnn.. 702 84% 74% ' 79% 62%
White Collar............... 326 86 76 77 61
Blue Collar................ 133 84 , 74 - " 84 : 65
Other Occupations.......... 50 82 - 62 84 ' 58
Not in Work Force.......... 192 80 75 - 80 63
18-34 Years..........uenn.. 283 83 69 75 55
: 35-54 Y il 252 85 77 81 65
j 55-64 M e ... 35 85 81 87 74
P .. B2 82 73 79 68
M Not H.S. Graduate.......... 71 82 75 87 66
: ‘I. H.S. Graduate......... e 242 84 72 84 66
W Part College......c.veuvunnn 176 84 75 76 . 57
| College Grad.+............. 210 - . 84 76 76 61
C BlacKe . i 37 76 81 81 57
N 1 1 P 643 84 75 80 64
: Hispanic.......oovuiinuennn. 8 75 13 63 25
.o Other....ooooiiiiiiiilt 11 91 46 32 46
Protestant........... ‘..;,.. 375 84 7 82 64
: Catholic.....ovvuvnunnnnn.. 180 82 69 75 63
I 11 100 55 82 64
Other Faith................ 43 79 67 79 54
No Preference.............. 89 87 78 80 60
Democrat............. e 219 81 71 79 61
Republican................. 194 87 76 83 63
Independent................ 263 84 75 78 ' 62
Ind. Lean Dem.............. 90 84 70 70 57
Ind. Lean Repub............ 84 81 77 74 66
Ind./Ind........ [P 89 85 76 90 64
Democrat + Lean......... ... 309 82 71 76 60
Republican + Lean.......... 278 85 77 80 - 64




Q. 4 - page 2
CONTINUED
Convicted
of None
Victim Was Killing More of
Base Prison Guard Than 1 Persqp These DK/NA
A1l Adults........ N eee e - 702 .56% 83% 1% A
White Collar............... 326 56 83 - 3
Blue Collar............. ... 133 56 87 - 2
Other Occupations.......... 50 52 86 4 -
Not in Work Force.......... 192 59 80 1 6
18-34 Years..... e 283 48 85 1 3
35-54 E 252 60 84 1 3
55-64 " ... L.Lll.l. 85 67 86 - 1
65+ e e e e 82 62 73 - 9
Not H.S. Graduate.......... 71 59 86 - 3
H.S. Graduate.............. 242 59 86 1 4
Part College............... 176 53 83 1 2
College Grad.+............. - 210 56 80 1 4
Black...ooviieiaiii ., 37 46 84 - -
White.....coovevvnennn.... 643 58 83 1 4
~Hispanic...........oao... 8 13 88 - -
Other.........oiiiiiiiiis 11 36 91 - 9
Protestant.......; ......... - 375 59 86 - 3
Catholic.....coviviuninnnn. - 180 55 77 1 6
JeW. ittt i, R 11 55 64 - -
Other Faith........ S 43 54 88 2 -
No Preference........ e 89 53 87 1 3
Democrat ................... 219 58 82 - 5
Republican................. 194 58 87 1 4
Independent................ 263 54 81 1 2
Ind. Lean Dem............. .90 42 79 1
Ind. Lean Repub............ 84 61 82 2 -
Ind./Ind....... it 89 60 83 - 3
Democrat + Lean.......... .. 309 53 81 - -
Republican + Lean.......... 278 59 85 1
- 9 -



Murder

Especially Murder

For Hire

Victim

Was Child Police Officer

Victim
Was

CONTINUED

Base

AT Adults..aiiiiiieea... 702
Conservative......cvvvuun.. 391
Liberal.............. .. 192
Neither....... e e, . 86
Registered Voter........... 602
Not Registered Voter....... 96
Under $20,000.............. 169
$20,000-$34,999............ 245
$35,000+....... et 244
Labor Union................ 79
No Labor Union............. 620
Male.. i iiiieinee.. 343
Female. ..ot nennn. 354
- Top 10 MSAs......... e i1l
Balance MSAs............... 419
No MSA....... [, 172
NOTtheast. .uvnerenernennns 150
North Central.............. 194
South. .o e 211
3 v 147

Brutal

- 84%

84
84
83

84
81

83
85
83

82
84

84
83

79
85
83

81
83
84
86

- 10 -

74%

79%

81
76
84

80
75

83
78
78

77
80

78
81

71
81
80

76
79
81
81

62%
65

. 58

63

63
57
61
61
64

68

62

66

59

65
62
62

65

61
61
62



1
o
I
|
1
|
I

Q. 4 - page 3

CONTINUED ‘ *
Convicted
of None
Victim Was Killing More of

Base Prison Guard Than ‘1 Person These DK/NA
A1l Adults.. ...t 702 56% 83% 1% 4%
Conservative............... 391 60 83 1 4
Liberal...ccovevininnnnn. 192 49 84 1 2
Neither.....c.oiiviunn.. .. 86 57 85 1 1
Registered Voter........... 602 58 83 1 4
Not Registered Voter....... 96 51 87 1 3
Under $20,000.............. 169 54 83 1 5
$20,000-%$34,999............ 245 54 83 - 2
$35,000+. .. cieeeee ... 244 60 83 - 3
Labor Union................ 79 61 85 1 4
No Labor Union............. 620 56 83 1 3
MaTE. ettt 348 59 82 - 2
Female. ... v, 354 54 84 1 5
Top 10 MSAs....... ..o, 111 59 81 1 4
Balance MSAs............... 419 55 84 , 1 3
No MSA....... e 172 58 82 1 5
NOFthEast. .. ovrnesennennn, 150 55 79 2 3
North Central.............. 194 55 83 3
South........... ..ot 211 59 84 - 4
WesSt. i 147 56 86 - 4

- 11 -



e

What if convicted murderers were sent to jail for ]ife_ﬁi

thouttany'chance of

being let out. Would you still support the death bena]ty?

(respondents who believe in death penalty)

Base

AT1 AdUTES . v eeeeeeenennn. 1063
White COTlar......oovvnnn.. 466
Blue Collar.....ccovvvnn. 203
Other Occupations.......... 82
Mot in Work Force.........: 310
18-38 Years. .....ouunernn. 413
35-54 M 380
BE-64 M i 135
65+ 0t e 135
Not H.S. Graduate.......... 130
H.S. Graduate............ .. 390
Part College.......... e 258
College Grad.+............. 282
CBlack. e e 56
White. . ueeiiiie .. 973
Hispanic............... SN 11
QOther............ e ebees e 20
Protestant................. 565
Catholic....viviiiunnn. .. 278
JBW . ettt e 18
Other Faith................ 65
No Preferen;e .............. 129
DEMOCTat . v e s ees e e 322
Republican........... PR 311
Independent................ 387
Ind. Lean Dem.............. 128
- Ind. Lean Repub............ 123
Ind./Ind............. e 136
Democrat ¥‘Lean ............ 450
Republican + Lean.......... 434

75% ]

75

76 .

77
74

78
75
73
69

72
77

73
57
76
82
70
74
72
89
82
68
79
74
84
79

70

- 12 -
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|

o

l S5
‘. - CONTINUED

i
|
|
b
| |  Base Yes - No . DK/NA
ATT AUTES. e e 1063 75% 15% ey
Conservative............... 604 76 18 6
Liberal......cooiviia.t. 284 ' 7 19 4
Neither....ooeeieeinnnn... 118 73 20 7
Registered Voter........... 910 74 19 7
Not Registered Voter....... 149 77 20 3
. Under $20,000.............. 281 72 20 8
. $20,000-%34,999............ 370 74 20 6
‘ $35,000+. ... it 351 78 17 5
“ Labor Unjon................ 119 76 19 5
No Labor Union............. 939 75 19 6
Male..oonn.... e 540 79 | 16 5
Female. vue i ieinnnnnnann. 523 71 22 7
Top 10 MSAS...vvenenenenn.. 166 77 18 5
Balance MSAS............... 650 74 19 7
No MSA.......... e eieeea. 247 76 19 5 .
Northeast........... ... ..., 215 71 20 -9
- North Central.............. 300 79 16 5
South.... ... i i, 343 72 22 5
West..o i, 205 77 17 6
- 13 -




Do you think the death penalty should be imposed.for cf{m
or is murder the only crime that should be punished by death?

(respondents who believe in death penalty)

Base
ATT Adults....ooiiinnaa.. 1063
White Collar.....coovvvn.... 466
Blue Collar........... ..... 203
Other Occupations.......... 82
Not in Work Force.......... 310
18-34 Years................ 413
35-54 N e 380
55-64 e 135
65+ R ... 135
Not H.S. Graduate.......... 130
H.S. Graduate.............. 390
Part College.....cvvvuunn.n 258
College Grad.*............. 282
Black. ..o i vt 56
White. ..o ieiniiiiiii .. 973
Hispanic......... ... .. ... 11
Other. .t e e, 20
Protestant................. 565
CatholiC. e e oo ieinnnn.. 278
JBW e ettt ettt e 18
Other Faith................ 65
No Preference.............. 129
Democrat......... e 322
Republican.........couo..n. 311
Independent................ 387
Ind. Lean Dem.............. 128
Ind. Lean Repub............ 123
Ind.7Ind..cvenvennnennn... 136
_Democrat + Lean............ 450
Republican + Lean.......... 434

Only For Murder

a7%

48
46
48 -
47

52
44
43
47

43
47
49
49

53
47
46
45

47
48
33
52
48

47
47
48

52
47
46
48
47

- 14 -

-

For

Other Crimes

A]sq

47%

47
50
50

46

44

50

- 53

42
48

49

45

43
47
54
55

47
48
61
43
47

47
49
46

42
50
46

46
49

es other than murder,
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« CONTINUED - | S
For _

: Other Crimes ,

Base Only For Murder - Also _ DK/NA

AT Adults..ovverenenn.... 1063 47% | - 47% A
| Conservative............... 604 48 ' 48 4
| Liberal................ eee. 286 41 | 49 4
' Neither......... ... .. ..., 118 Y 39 9
Registered Voter........... 910 - 46 ' - 48 | 6
Not Registered Voter....... 149 56 41 3
| Under $20,000.............. 281 46 47 7
- $20,000-%$34,999............ 370 45 45 6
$35,000+. ......en.... e - 351 - 48 49 3
“ Labor Union.....e.eernnn... 119 . s6 . o 40 4
No Labor Union............. 939 46 - 48 6
Male...oooennnns. PR 540 45 51 4
Female...ooveenininnnnn.. . 523 49 44 7
1 Top 10 MSAS........c.cun.... 166 51 47 2
' Balance MSAs..... e 650 48 48 ' .4
No MSA...oeivviieinnnnn.. 247 45 45 10
Northeast................. . 215 . 56 ; .39 5
North Central..... [P, - 300 50 44 6

~ South.......... PR 343 ' 41 53 6
CoMest. i e 205 44 , ' 51 5
- 15 -
|




Q. 7 < | o
: . For what crimes besides murder should the death pena]tyibe ‘imszed?
~ (respondents who want death penalty for crimes besides murder)

Child
c : ' _ Molestation :
i’ ' . Base Rape Treason Drug Dealing -Or Abuse Other DK/NA
ATT AdUTES. . eeennnenne.. 501 54%  20% 14y 35% 21% 5%
' White Collar......... ... 218 53 22 16 33 22 5
‘ Blue Collar......couuuuun.. 101 58 19 15 40 14 3
+ Other Occupations.......... 41 66 20 : 12 34 24 2
; Not in Work Force.......... 141 43 18 13 36 24 -8
 18-34 YEArs.....eennnnnnnn. 182 57 19 12 37 - 18 3
* 35-54 " .. 191 57 19 14 35 25 6
L 55-64 " L.l 72 43 26 24 28 14 3
65+ R 56 43 20 13 .38 25 11
Not H.S. Graduate.......... 62 66 13 18 31 21 5
H.S. Graduate.............. 185 51 16 11 43 18 6
| Part College............... 126 56 21 13 36 19 3
~College Grad.+............. 127 49 28 19 25 28 6
 BlACK. . e 24 63 - 17 42 21 4
White............ et 457 52 22 14 35 21 5
Hispanic.......... ...t 6 67 - 17 33 17 -
Other...viiiiiiiiiiiiinnn., 11 64 9 18 27 36 -
Protestant................. 264 51 21 13 36 22 5
- Catholic.......ooiiiaa... 132 56 21 - 12 35 17 - 4
cJBW. et ieeeee, 11 BB 18 36 - 18 27 . -
Other Faith................ 28 54 4 18 36 21 18
No Preference.............. 60 57 22 20 37 27 3
Democrat.........couvueuenn. 152 55 15 16 38 19 3
Republican................. 153 %2 23 11 31 25 5
Independent................ 178 53 24 15 36 19 7
Ind. Lean Dem.............. 54 54 20 19 35 11 7
Ind. Lean Repub......... e 61 49 28 15 36 28 5
Ind./Ind............ ... ... 63 57 . 24 ‘ 13 37 16 8
Democrat + Lean............ 206 54 16 17 37 17 4
I Republican + Lean.......... 214 51 24 12 32 26 5
o . R 16 -—




« ~ CONTINUED | o e

Child
_ Molestation _
Base Rape Treason Drug Dealing "Qr Abuse Other DK/NA
ATT Adults...ooennnnenn.... 501 54% 20% 14% 35% 21% %
Conservative............... 287 52 23 - 14 33 : 22 5
Liberal.....coeveuen... P 139 55 17 15 34 19 6
Neither.....oooveuenuunn... 46 59 15 20 50 17 2
Registered Voter........... 439 53 21 15 34 2 5
Not Registered Voter....... 61 56 " 15 10 43 21 7
Under $20,000.............. 133 63 ¢ 14 42 - 19 5
- $20,000-$34,999............ 166 48 21 12 31 21 5
$35,000%. ... ceeeennnannnn.. 172 52 27 17 31 - 24 5
“Labor UNTON. e e e, 47 53 23 9 26 26 2
" No Labor Union............. 450 53 20 15 36 20 5
o Male. i 273 54 26 18 28 20 3
| Female............o.ooii... 228 53 13 11 43 22 7
C Top 10 MSAS. . erteriinnn 78 50 30 19 28 21 3
' Balance MSAs.............. . 311 55 20 12 36 22 5
i- No MSA........ e 112 51 14 18 ' 38 20 7
© NOrtheast.................. 83 47 24 21 33 19 5
North Central.............. 132 55 19 17 37 17 2
SOULR. ettt 182 59 18 8 32 21 8
....................... 4

West L 104 47 21 17 39 26

- 17 -



‘ Punish Ndne
Deter  Protect Particular Of
Base Others Society Persoﬂt » These DK/NA

ANl Adults...oiiiiiie.. 1063 33% 43% ‘19%, 1% 4%

. White Collar............... 466 36 42 18 1 3
. Blue Collar......... e 203 37 35 20 2 - 6
Other Occupations.......... a2 26 " 45 23 1 5
Not in Work Force.......... 310 29 45 20 1 5
18-34 Years................ 413 36 41 19 1 3
35-54 PP 380 33 43 18 1 5
55-64 " ... 135 31 42 23 2 2
65+ . PN ‘135' 25 43 20 3 9
Not H.S. Graduate.......... 130 32 31 28 3 6
H.S. Graduate.............. 390 - 31 44 18 2 5
Part College............... 258 36 40 19 - 5
College Grad.+..... e 282 34 46 17 1 2
Black. ..o, 56 29 37 25 2 7
White. .. .o iiiui i, 973 33 43 19 1 4
Hispanic..........oouvn... 11 36 36 28 - -
Other............ P 20 50 30 15 - 5
Protestant................. 565 33 40 20 2 5
CathoTiC, vuuneeeenneien.. 278 30 46 20 - 4
JeW. it i i e 18 22 55 11 6 6
Other Faith................ 65 35 40 20 2 3
No Preference.............. 129 42 40 15 1 2
~ Democrat....... e .. 322 30 41 24 2 3
Republican................. 311 37 42 15 1 5
‘Independent............. ... 387 33 43 13 2 4
Ind. Lean Dem.............. 128 31 46 18 1 4
Ind. Lean Repub............ 123 36 47 14 1 2
Ind./Ind............. e e 136 31 39 21 3 6
Democrat + Lean............ 450 - 30 42 22 2 4
Republican + Lean.......... 434 36 44 15 1 4

Which of the following, if any, would you say is thekma%h jUsf%ficatipn for

~ the death penalty?

(respondents who believe in death'penaTty)

- 18 -




‘D CONTINUED » T

Punish None
Deter Protect Particular- Of
Base Others Society Person ' These DK/NA

- AT Adults......ooilllll 1063 33% - 43% 19% % 4%

Conservative' ............... 604 36 41 18 1 4
cLiberal.. ..o, 284 31 43 22 1 3
" Neither.. ..o, 118 27 47 19 2 5
Registered Voter........... 910 34 42 19 1 4
Not Registered Voter....... 149 30 42 20 2 6
Under $20,000.............. 281 30 42 21 2 5
- $20,000-%34,999............ 370 - 35 44 17 1 3
s $35,000+. ... ... 351 36 41 18 1 4
‘DLabor Union................ 119 31 39 24 3 3
No Labor Union............. 939 33 43 - 18 1 5
C Male...iiiiii i, - 540 37 37 20 ! 5
P Female...ooiiiiiininna... 523 29 48 18 ' 1 4
Top 10 MSAs....... ..., . 166 36 38 20 2 4
Balance MSAs............... 650 32 45 18 1 4
"No MSA........ e ee.. 247 34 38 22 1 5
Northeast.................. - 215 30 43 22 2 3
North Central........... .. 300 34 41 20 - -5
South.....oooviiiiiil, . 343 35 40 19 2 4
Mest. ..o, 205 33 45 15 2 5

_ - 19 -



Q. 9 ' e, )
Some peop]e»say executions in th U.S. have become routine and Americans don't
pay much attention to them anymore. But others say the death penalty is still
unusual and Americans do pay_attentibn. How about you personally? Would you
say you pay as much attention to executions in the U.S. as you used to, or not?

Not
Pay As Much Pay As Much
Attention Attention
Base As Used To As Used To~ DK/NA
ATT Adults............... 1251 683 ~ 274% 5%
White Collar........ e 549 68 . 28 4
Blue Collar.............. 230 71 - 24 5
Other Occupations........ 99 68 _ 28 4
Not in Work Force........ 371 - 64 29 7
18-34 Years....... e 479 65 31 4
35-54 " ...l . 450 73 22 5
55-64 " ..., 157 66 26 8
65+ ... e 164 60 33 7
Not H.S. Graduate........ 163 62 . 28 10
H.S. Graduate............ 447 68 27 5
Part College............. 295 66 29 5
College Grad.+........... 342 70 | 26 4
BlaCK. oo, R R 33 6
White.................... 1111 68 27 5
Hispanic................. 16 75 19 6
Other....... ..., 23 78 _ 22 -
Protestant............... 658 : 69 , 25 6
Catholic................. 323 . 66 29 5
Jew........ e e 21 . 48 48 4
Other Faith.............. 80 61 33 6
No Preference............ 158 68 28 4
Democrat................. 419 65 29 6
Republican............... 336 69 : 26 5
Independent .............. 443 69 26 5
~Ind. Lean Dem............ 151 e 25 4
- Ind. Lean Repub.......... 130 _ 68 30 2
Ind. /Ind............. ... 162 69 _ 23 . 8
Democrat + Lean.......... 570 67 28 5
Republican + Lean........ 466 69 ' 27 4

- 20 -



‘D CONTINUED | T
- Not
Pay As Much Pay As Much
Attention Attention
Base - As Used To = As Used To DK/NA
AT AduTtS...ennnnn. .. ... 1251 68 | 27% 5%
Conservative............. 682 70 26 4
Liberal...... .ot 355 66 29 5
Neither.................. 140 64 29 7
‘Registered Voter......... 1068 69 26 5
Not Registered Voter..... 178 60 , 35 5
‘Under $20,000............ 345 60 32 8
$20,000-$34,999.......... 430 71 , ' 26 3
$35,000+. ..., 394 72 , 24 4
Labor Union.............. 141 63 ' : 33 4
= No Labor Union........... 1104 68 27 5
Male. ., oveeeeennnnn.. 612 68 28 4
Female...............c... 639 67 26 7
© Top 10 MSAS......uenn.... 198 62 32 6
Balance MSAs....... e 766 © 67 o 27 6
No MSA. .. ... ... 287 70 25 5
Northeast................ 253 66 30 4
North Central..... e 348 67 27 6
South....... ..., 411 69 26 5
6

West..................... 239 68 26

- 21 -



Q. 10 : v : : e,
‘l. ~ Some people say the death penalty is not carried out fairly from case to case.
Others Say'it is. Do you think the death penalty is carried out fairly from
case to case, or not? ' o

Not _
Carried Qut Carried Out
Base - Fairly Fairly  DK/NA
AN Adults............... 1251 32% | 50% | 18%
White Collar............. 549 31 51 18
Blue Collar.............. 230 31 56 13
Other Occupations........ 99 40 38 22
. Not in Work Force........ 371 34 46 20
18-34 Years......couuun.. 479 35 _ _ 48 17
35-54 " L. 450 30 - 54 16
55-64 " L ............. 157 31 50 19
65+ e e 164 A 33 ‘ 43 ~ 24
Not H.S. Graduate........ 163 | 29 47 24
H.S. Graduate............ 447 31 51 18
. Part College............. 295 ‘ 31 53 ' 16
) College Grad. +.......... 342 37 47 16
‘I.B]ack .................... 97 21 5% 20 -
P White.........iiiiil.l 1111 33 49 18
. Hispanic........i........ 16 25 | 62 13
. Other...oiiiiiiina.... 23 .57 26 17
 Protestant............ ... 658 32 51 17
i Catholic................. 323 32 49 19
odeW.a i e 21 24 62 14
Other Faith.............. 80 40 - 36 24
No Preference............ 158 . 34 48 18
Democrat................. 419 28 51 21
Republican......... PRI 336 ' 35 50 15
Independent.............. 443 37 46 17
Ind. Lean Dem. .......... 151 33 50 17
Ind. Lean Repub. ........ 130 . 45 _ 49 6
Ind./Ind. ............... 162 33 ’ 43 24
Democrat + Lean.......... 570 29 51 20
Republican + Lean........ 466 38 49 13

- 22 -



Q. 10

{'MI' CONTINUED | S

Not
Carried QOut Carried Out
‘Base Fairly Fairly DK/NA
A1l Adults............... 1251 32% 50% 18%
Conservative............. 682 37 T 15
Liberal.................. 355 28 - 53 19
Neither.................. 140 30 45 21
Registered Voter......... 1068 . 33 50 17
Not Registered Voter..... 178 27 52 ' 21
Under $20,000............ 345 31 - 49 ~ 20
$20,000-$34,999.......... 430 . 33 50 17
$35,000+. ....coiinnnn.... 394 . - 36 50 14
~Labor Union.............. 141 ' 28 o - 54 ’ 18
~ No Labor Union........... 1104 33 49 18
MMATE. . 612 35 50 15
‘ Female.............. e 639 30 49 : 21
Top 10 MSAs.............. 198 29 43 23
‘Balance MSAs............ . 766 33 50 17
No MSA........... e 287 33 49 : 18
- Northeast................ 253 31 45 24
- North Central............ 348 34 47 19
South....oovuaa.... e 411 36 49 15

West.......oooiiiiiiaL 239 - 26 56 , 15

- 23 -
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FEBRUARY 3
DEATH PENALTY

Interviewing Date: 1/11-14/85
Survey #248-G

Are you in favor of the death penalty for
persons convicted of murder?

Yes .. 72%
No .. 20
Noopinion .........cccviieinina.... 8
By Sex
Male
Yes oo 78%
No ..o 16
Noopinion .......................... 6
Female
YOS e e 67 %
NO i 24
Noopinion ............. ... ... . .... 9
By Ethnic Background
White
XS et 75%
NO -t 18
Noopinion ....... ... ..ooiiiinniin.. 7
Nonvwhile
D (PP 56%
NO coi PR 34
Noopinion .......................... 10
Black
YES e 57%
NO o 35
Noopinion .......................... 8
By Education
College Graduate
S e 74%
No . oo 22
Noopinion ........«................. 4
College Incomplete
YES ot e e 76%
No oo 16
Noopinion .................oii.tn 8
High-School Graduate
Yes e 74 %
No............ e 19
Noopinion .......................... 7
Less Than High-School Graduate
XS 65%
No L 23
Noopinion .......................... 12
- 24 -

|
1. L E
.+ Gallup Poll
By Region '
East
YeS e 66 %
NO 25
Noopinion ............ ... ... .. ... 9
Midwest
YES oo 3%
NO e 19
Noopinion ...........ociiiniian.. 8
South
Yes o 74 %
No .o e 19
Noopinion ....... ... .. .o L. 7
West
B € SO 77%
NO o e 16
Noopinion ......... .. ... ... ... 7
By Age
18-29 Years
Yes o 71%
No .o oo i 24
Noopinion ............. ... 5
3049 Years
Yes oo 73%
NO L 20
Noopinion ...............o it 7
50 Years and Over
Yes o 73%
No . e 17
Noopinion .......................... 10
By Politics
» Republicans _
Yes ........... e e 82%
No............. i 13
No opinion ............ e 5
NINETEEN HUNDRED EIGHTY-FIVE



Democrats
Yes e 65%
No . .o 25
Noopinion ".............0............. 10
Independents
Yes .o 72%
No . oo 21
Noopinion .......................... 7

By Occupation

Professional and Business

Yes .......... e e 74%

No............ e -

No opinion .................. e 5
Clerical and Sales

Yes ..o 8%

No ..o 15

Noopinion .......................... 7

YeS 2%

No .o 20

Noopinion ........ ... ............. 8
Nonlabor Force

Yes 67%

No oo 21

Noopinion .......................... 12

Selected National Trend

No
Yes No  opinion
1981 ... 66% 25% 9%
1978 ... 62 27 i1
1976 ................ 65 28 7
1972 . 57 32 11
1971 ...l 49 40 11
1969 ... ... ......... 51 40 9
1966 ................ 42 47 -
1965 .......... P 45 43 12
1960 ........ e 51 36 13
1953 ... ... ..., 68 25 7
36 THE GALLUP POLL
- 25

*Not included in these surveys

Asked of the 72% who favor the death pen-
altv: Why do you favor the death penalty for
persons convicted of murder?

Revenge: an “eye for aneye™ ... ...... 30%
Acts as deterrent . ..... e e 22
Murderers deserve punishment ......... 18
Costly to keep them in prison .......... 1
Keeps them from killing-again .. ....... 9
Removes potential risk to community ... 7
Allother ..................... e 13
Noopinion ...........ccoiiuevn... 2
112%*

Asked of the 20% who oppose the death pen-
alty: Why do you oppose the death penalty
Jfor persons convicted of murder?

Wrong to take a life ................. 40%
Wrongful convictions ................. 15
Punishment should be left to God .......15
Doesn’tdetercrime .................. 5
Possibility of rehabilitation ............ 5
Unfairly applied ..................... 3
Allother ...... ... ... ... .L. 7
Noopinion ~........................ 16
106%*

*Muitiple responses were given.

Asked of the 72% who favor the death pen-
alty: Suppose new evidence showed that the
death penalty does not act as a deterrent io
murder—that it does not lower the murder
rate. Would you favor or oppose the death

penalty?
Would still favor death penalty .......:.51%
Would now oppose it ................. 15
Noopinion .............. ... ... 6

Asked of the 20% who oppose the death pen-
alty: Suppose new evidence showed that the
. death penalty acts as a deterrent to murder—




that it lowers the murder rate. Would You
Javor or oppose the death penalty?

Would still oppose death penalty ........ 13%
Would now favorit ................... 4

Noopinion .......................... 3

As [ read off each of these statements would
you tell me whether you agree or disugree
with i1:

A poor person is more likely thun a person
of average or above average income 10 receive
the deuth penalty for the same crime?

Agree ... 4%
Disagree ....... ... ... ... . ..., 31
Noopinion ................. ... ... ... 5

By Ethnic Background

White

Agree .o 63%

Disagree ... .. .. ... ... ... ... ... 32

Noopinion ............. ... . .. 5

Nonwhite

Agree L 67%

Disagree ......................... .. .25

Noopinion ............... ... . . . . .. 8

Black

Agree ... .. ...... ..... 69%

Disagree .......................... .. 23

Noopinion ........ ... ... ... .. . . .. 8

By Income
340,000 and Over

Agree oL .. .68%

Disagree ... ... ... .. .. . . . 27

Noopinion ...... ... .. ... 5

 $30,000-839,999

Agree L 66%

Disagree :.................... ... ... 31

Noopinion ... 3
- 26

320,000-329,999
Agree .. 61%
Disagree .......................... .. 35
Noopinion ... ... .. ... . ... .. ... 4
$10,000-519,999 .
Agree ..o 65%
Disagree ........ e g 29
Noopinion .................. ... .. ... 6
Under 310,000
Agree ... 58%
Disagree ....... ... ... ... ... ... .. .. 32
Noopinion ... .. ... ........ ... ... 10

A black person is more likelvy than a white
person to receive the death penalty for the
same crime?

Agree ..... e 039
Disagree ........................ ....53
Noopinion ..................... ... .. 8

By Ethnic Background

White
Agree ... 37%
Disagree ......... ... .. ... .. .. .. ... 56
Noopinion ................ ... ... .. 7
Nonwhite
Agree .............. e e .53%
Disagree ........ ... ... ... ... ... .. .. 38
Noopinion ...................... .. .. 9
v » Black
Agree ............... e 56%
Disagree ......................... ... 37
Noopinion ....................... ... 7

What do you think should be the penalry for
murder—the death penalty or life imprison-
ment, with absolutely no possibility of parole?

NINETEEN HUNDRED EIGHTY-FIVE 37
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Death.penalty ........ e S 56%

Life imprisonment .............c...... 34
Neither (volunteered) .................. 4
Nooptnion ................. PRI ... 6

By Ethnic Background

White
Death penalty ........................ 58%
Life imprisonment .................... 31
Neither (volunteered) .................. 4
Noopinion ............ociiiiiiaa. 7
Nonwhite
Death penalty ....................... .43%
Life imprisonment .................... 48
Neither (volunteered) .................. 4
Noopinion ........ .. ... 7
Black
Death penalty ............. . ..oovinnnn %
Life imprisonment .................... 46
Neither (volunteered) .................. 4
No opinion ....... e 6

Do you feel that the death penalty acts as a
deterrent 10 the commitment of murder, that
it lowers the murder rate. or not?

Y S e 62%
NO .o 31
Noopinion ........... ... ... .......0. 7

XS e 78%
NO e 18
Noopinion .......... ... 4

XS s 19%
NO 74
Noopinion ..........ooiviuviiniaannn. 7

Apart from your own opinion about the death
penalry, what form -of punishment do you
consider 10 be the most humane—ihe electric
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chair, the gas chamber, lethal injection, fir-
ing squad, or hanging?

Lethal injection .......0........7%....56%
" Electric chair .o 16
Gaschamber ........... .. i 8
Firingsquad ..............oieiiiinn, 3
Hanging .................cooienn e 1
None (volunteered) ................... 7
No opinion ........ e 9

Note: Public support for the death penalty is at
the highest point recorded in nearly half a century
of scientific polling, with seven in ten Americans
(72%) favoring capital punishment for- persons
convicted of murder. At the séime time, however,
the survey shows that support for the death penalty
would decline dramatically (from 72% to 56%) if
life imprisonment, without any possibility of

-parole, were a certainty for murderers. A similar

decline (from 72% to 51%) among supporters
would occur, the survey indicates, if new evidence
were 10 show conclusively that the death penalty
does not act as a deterrent to murder.

Those in the current survey who favor capital
punishment for murder most often give these rea-
sons: revenge, or an “eye for an eye”; these per-
sons deserve punishment; it is costly to keep them
in prison; the death penalty acts as a deterrent; it
keeps them from killing again: it removes the
potential risk fo society if they are released. Those
who oppose the death penalty most often cite these
reasons: it is wrong to take a life; the person may
be wrongly convicted; punishment should be left
1o God; the death penalty does not deter crime:
there is always the possibility of rehabilitation;
and the penalty is unfairly applied.

The current survey also reveals that many
Americans hold the belief that the death penalty
is unfairly applied. Two-thirds (64%) think poor
persons are more likely than average or above
average income people to receive the death pen-
alty for the same crime, and four in ten (39%)
believe blacks are more likely than whites to be
sentenced to death for the same crime. Lethal
injection, viewed by the public as the most humane
method of execution, is named by 56%:; this form
of execution is followed by 16% who say the

electric chair; 8%, the gas chamber; 3%, the firing
squad; and 1%, hanging. '

From the end of a de facto ten-year moratorium
on capital punishment in 1977 through 1983, only
eleven Americans were put to death. Since 1983,
the rate of execution has greatly increased; cur-
rently there are more than 1,400 inmates on death
row. Thirty-nine states now have death penalty
statutes on the books. but the debate continues
among penal experts over whether the death pen-
alty discourages potential killers and whether it
can be imposed fairly.



NOVEMBER 28
DEATH PENALTY

Interviewing Date: 11/11-18/85
Special Telephone Survey

Do you favor or oppose the death penalty for
persons convicted of murder?

Favor ... . ... il 75%
Oppose ... 17
No opinion ........ ... ...l 8
By Sex
Male
Favor ... ... ...l 78%
Oppose ..., 15
Noopinion .......................... 7
Female
Favor ... ... ... ...l 3%
Oppose’ .. 20
Noopinion .......................... 7

By Ethnic Background

White -
Favor ... ... ... 8%
Oppose ..ot 15
Noopinion .......... ... ... .. 7
Nonwhite
Favor ... .. .. .. 50%
D OPPOSE e 3
Noopinion ............... ...t 13
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Black
Favor ... . 46%
OppPoOSE - .voee it 43
Noopinion .......................... 11
By Education
College Graduate
Favor ......... .. it T %
OPPOSE .. v vttt 22
Noopinion .......................... 7
College Incomplete
Favor ... .. 76%
Oppose ....... i, e 19
Noopinion ......... ... .. ... c.uat. 5
High-School Graduate
Favor ......ciiiiiii i 79%
OpPOSE .« o voee e PR 15
NO OpInION ..\ vvve i 6
Less Than High-School Graduate
Favor ... ... e 72%
OpPOSE .« .ottt e 15
No opinion ....... e e 13
By Region
East
Favor ....... ... .o 75%
OpPOSE .« oottt 21
Noopinion ........... ..., 4
Midwest
Favor ....... ... ool 74 %
OpPOSE ...t 19
Noopinion ........... ... it 7
South
Favor ... ... e 74%
OPPOSe ...ttt 17
Noopinion .........ccoiviveeenennnn. 9
- 29

West
Favor ............... e 78%
OPPOSE ot 12
No opinion ..........ccoveenncionann 10
By Age
18-29 Years
Favor ...t .69%
Oppose ............ e L 23
No opinion ......... S [ 8
309 Years
Favor .......... P N 75%
OPPOSE + et 18
No opinion .............. e 7
50 Years and Over
Favor ... .. 80%
OPPOSE . vvvvreee i 12
No opinion .............. e 8
Selected National Trend
No
Favor Oppose opinion
1985 (... ... ... 72% - 20% 8%
1981 ... ... 66 25 9
1978 ..o 62 27 11
1976 ...l 65 28 7
1972 v 57 32 ¥
1971 ... 49 40 11
1969 . ... .......... 51 40 . 9
1966 ............... 42 47 1
1965 . oot 45 43 12
1960 ............ D 36 13
1953 ........ TRy 68 25 7
1937 ..o 65 35 *

1936 ...oerennn 61 39

*Not included

Do vou favor or oppose the death penalty for
persons convicted of rape?

Favor .........ciiiiiiiiinn P 45%
OPPOSE ..ot 45
Noopinion .........coiiiiiiiunnnins 10
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By Sex
Male

Favor ...... .. ... ... ... ...
Oppose . ...
Noopinion ..........................

Female
Favor ................ et
Oppose ............o...... e
Noopinion .......... ... ... .. ...

By Ethnic Background

White
Favor ... ... ... ...l
Oppose ......ovviiiiii
No opinion ....... L

Nonwhite

Favor ... ... ... i
Oppose ... ;
No opinion ........... S

Black
Favor ... ... . ... ... ..
Oppose .. ...t
Noopinion ..........................

\ By Education
College Graduate

Favor ...... ... ... ...l v
Oppose ...t 55

Oppose .............ccu.... P

Oppose ...t

Less Than High-School Graduase

Oppose ... '

No opinion

Favor ....
Oppose ...

No opinion

- Oppose ...

Oppose ...

Oppose ...

Oppose ...

Oppose ...

Oppose ...

By Region
East

..... b G

-

By Age

..........................

¢t o e ot M e e e taame e wn



Selected National Trend

No

Fuvor Oppose opinion

1981 ...l ... .. 3%  53% 10%
1978 ... 32 56 12

Do you Javor or oppose the death penalry for
persons convicted of attempting 10 assassi-
nate the president?

Favor ... .. ... .. S57%
Oppose ............ .. ... ... .. ... 37
Noopinion ................. ... ... . .. 6
By Sex
Male
Favor ... .o oo 63%
Oppose ......................... ... 31
Noopinion ... ... ... .... . .. ... . . 6
] Female
Favor ... ... . ... ... .. .. 52%
Oppose .............. ... .. .. ... .. . 4]
Noopinion ............... .. .. ... . 7
By Ethnic Background
White
Favor ... ... ... .. .. ... . 58%
Oppose ............. .. . .. .. ... .. 36
Noopinion ..................... ... .. 6
Nonwhite
Favor ... .. .. . ... ... ... ... 50%
Oppose .......................... ... 43
No'opinion ................... ... . .. 7
Black
Favor ... . . 4%
Oppose ......................... 49
Noopinion ............ .. ... . . . . 7

31

SL e -
L - C -

By Education
College Graduate

Oppose

College Incomplete
n Y
Favor ... ... . .l . v

Oppose

Less Than High-School Graduate

Favor
Oppose

East

Qppose

Oppose

Oppose

Oppose

..........................
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52%

63%




By Age

18-29 Years
Favor ....... e 50%
Oppose .................. e 41
Noopinion ......................... .9

3049 Years
Favor .. .. . .. 55%
Oppose ...l 41 -
Noopinion .......................... 4

Favor ... ... 64 %
Oppose ... 29
Noopinion .......................... 7

Do you favor or oppose the death penalry for
persons convicted of spying for a foreign
nation during peacetime?

Favor .............. P 48%
Oppose ....... Y- ¥
Noopinion ....................... ... 5
By Sex
Male
Favor ... ..o . o 56%
Oppose ................ . .. ... 41
Noopinion ............ ... ... ... ... 3
Female
Favor .. ... . . ... 40%
Oppose ... 53
Noopinion ....................... e 7

By Ethnic Background

White
FaOVOr oo 48%
Oppose ............................. 47
No opinion .......................... 5
Nonwhite
A 40%
Oppose ... 52
Noopinion .......................... 8
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Black
Favor ... . ... e, 37%
Oppose . ... 57
Noopinion ...............cooo. ..., 6

By Edication
College Graduate
Favor .......... e e 36%
Oppose ... 57
Noopinion .......................... 7
College Incomplete '
Favor ...l 2%
Oppose ... 54
Noopinion ........... .. ... .. ... ... 4
High-School Graduate ;
Favor ........... e 52% ,
Oppose ...l 43 ,
Noopinion .......................... 5
Less Than High-School Graduate
Favor ............... e 58%
Oppose ...t 38
Noopinion .......................... 4
By Region

East
Favor ... ... 45%
Oppose ......... e 51
Noopinion ©......................... 4

Midwest

Favor .............. R 44%
Oppose ......................... .S !
Noopinion .......................... 5 ;

South
Favor ... .. ... ... .. S1%
Oppose ..............coiiiiial, SN 4.
Noopinion .......................... 5




-

West
Favor ... ... . ... . . il 49%
OppoSE ..ottt 43
Noopinion ...................... e 8
By Age

18-29 Years
Favor ... ... ... . o 40%
Oppose ....... e 54
Noopinion ................... R 6

309 Years
FaVOT ..ttt 42%
OpPOSE ..ottt 54
Noopinion ......... ... ... ... .. 4

Favor ... ... .. . ... .. 59%
Oppose .......... ..o, R 35
No opinion ........... ... ... ... .. 6

Selected National Trend*

No
) Favor  Oppose opinion
1981 ... 9% 49% 12%
1978 ... ...l 36 50 14

*Question asked was: “Do you favor or oppose
the death penalty for persons convicted of treason?”

Do you fuvor or oppose the death penalty for
persons convicted of airplane hijacking?

Favor ... ... 45%
Oppose . ... 48
No opinion ... ...l 7
By Sex
Male
Favor .. ... ... ..l 48%
Oppose ........... R 45
No opinion ............... i 7

Female
Favor ......... .ol FEET RPN 42%
OPPOSE oottt .51
Noopinion ......coovviivieiinn,an. 7
By Ethnic Background
White -
Favor .......... e . 47%
OppOSE «.vvv it 46
Noopinion .......coooiiii i, 7
Nonwhite
Favor ......... e 33%
OPPOSE .« o evi it e 60
Noopinion. ............... e 7
Black
Favor ................ 29%
Oppose ..ot e .66
Noopinion ©........ ... i, 5
By Education
College Graduate
Favor ... . 37%
OPPOSC .« oo i e 55
NO OpInION ..ot 8
College Incomplete
Favor ... . i 40%
OpPOSE - . oot e 53
Noopinion ... i 7
High-School Graduate
Favor ... i . 46%
Oppose ....oiiiiiii e 43
Noopinion .......c.covviiiai it 6
Less Than High-School Graduate

Favor ... ... ... . 57%
OPPOSE « vttt 34
Noopinion ..........coviiiiiii.. 9
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By Region
East
Favor ... .. ... . ... . 47%
Oppose . ... 48
Noopinion .......................... 5
Midwest
Favor ... ... ... ..ol 46%
Oppose ... 49
Noopinion ....................... ... 5
South
Favor ... .. ... ... ... 45%
Oppose . ... 49
No opinion .......................... 6
West
Favor ... ... ... ... 43%
Oppose .............. e 44
Noopinion .......................... 13
By Age
18-29 Years
Favor .. .. L 34%
Oppose. ............. ... .. 60
Noopinion .......................... 6
30—49 Years
Favor ... .. ... 42%
Oppose .................. e .52
No opinion .......................... 6

Favor ... 57%
Oppose ... 35
Noopinion .......... ... ... ........ 8

Selected National Trend

No

Favor Oppose opinion

- 22% 68% 10%
1978 ... ... ... ..... 37 52 I
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Note: In the last seven years, public suppon for
the death penalty for a variety of serious crimes
has increased sharply.* Three Americans in four,
for example, now favor the death penalty for mur-
der—the largest proportion to do so in the Gallup
Poll's fifty-year history—up from 62% in 1978.
Twenty years ago a 47% plurality opposed the
death penalty for murder.

The current survey also reveals growing public
support for the death penalty for persons convicted
of rape or hijacking an airplane. In addition, a
high level of support is found for two crimes stud-
ied for the first time: attempting to assassinate the
president and espionage during peacetime.

. With each recent week bringing new revela-
tions of Americans spying for the Soviet Union,
Israel. and most recently, China, 48% in the new
poll favor, while 47% oppose, capital punishment
for espionage during peacetime. As a capital
offense. espionage is scen as less serious than
either murder or attempting to assassinate the pres-
ident; 75% and 57%, respectively, advocate the
death penalty for these crimes.

Spying for a foreign power during peacetime
ranks with rape and hijacking an airplanc as crimes
meriting the death penalty; slightly less than one-
halif the public favors capital punishment for
persons convicted of each type of crime. Public
support for the death penalty for persons convicted

-of airplane hijacking has doubled since 1981 when

22% believed that this crime should be punishable
by death. Today, 45% think this way.

*Twenty-three percent favor the death penaity in
all cases. while 14% oppose it.




National Opinion Research Corp.

Do you favor or oppose the death penalty for persons
convicted of murder’ _ . :

]
.

4. Favor death penaity for persons convicted of murder -

79%

7B% 78% 99 77% 78%

70

75% ) . 75%

72%

Years 18-22 23-27 2832 33-37 3842 43-47 48-52 -53.57 58-62 63-67 6872 73-77 78 and
over

Nat.=77%

Source: National Opinion Research Corp., 1983, 1984,
1985, and 1986 data combined.
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APPENDIX C

ANECDOTAL EVIDENCE IN SUPPORT OF .
'THE DETERRENT EFFECT OF THE DEATH PENALTY

Note: These anecdotes -- many of which are taken from

Frank Carrington’s thoughtful book Neither Cruel Nor Unusual
(1978) -- are offered to provide general support for the
proposition that the death penalty deters. The proposition that
the death penalty deters, however, is based not only on these
anecdotes but also on the fully-developed argument contained in
part II. B of this anaylsis.

%

In March, 1973, four men entered a warehouse complex in
Landover, Maryland. They forced several hostages to
lie down on a bathroom floor. Five of the hostages
were shot, but they all miraculously survived. Eleven

others were pistol-whipped. ©One of the victims, who
‘had been shot in the throat, later testified that one

of the robbers said, ”You better hope there is a God --
you’re going to need one.” He then stood on the

- stomach of another victim and said, ”“Die, bitch.” He

also ”told us he had a hand grenade and was going to
blow us all up. He said it didn’t matter to him who
died, since the worst that would happened to him was
that he would be taken care of the rest of his life” in
prison.” No hand grenade was found, but the fact that
the robbers shot five people clearly indicates that '
they were quite willing to kill in the absence of a

death penalty. Four Guilty, In Holdup, Shootings,
Washington Post, Dec. 8, 1973, p. B.1.

In one prison break, an escape convict released hostages at
the State line, because, as he later told police when he was
recaptured, he was afraid of the death penalty for kidnaping
in the neighboring State. Capital Punishment: Hearings
before the House Judiciary Comm., 92d Cong., 24 sess. 34
(testimony of Asst. Attorney General Henry E. Peterson)
(citing floor debate on capital punishment in the New Jersey
Assembly, Apr. 6, 1959). '

Carol S. Vance, the district attorney of Harris County
(Houston), Texas has stated:

The death penalty deterred an escape
from a Texas prison. The inmate abducted a
woman, stole her car, and headed west. When
asked why he didn’t kill this person who told
police his direction of travel, [which] led
to his capture, the inmate, already under a
~life sentence, said he didn’t want to ride
#0l1d Sparky.” I have talked to robbers who
said the only reason they didn’t kill the

-
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only eyewithess was the threat of the
electrlc chair.

Source: F. Carrlngton, Neither Cruel Nor Unusual 96 (1978).

Soon after the Furman case was decided, an incident in New
York City demonstrated that, with the death penalty no
longer in effect, some people felt a significant deterrent
to killing was gone. John Wojtowicz and another criminal
held eight bank employees as hostages and threatened to kill
them before FBI agents captured Wojtowicz and killed his
companion. In threatening to kill the hostages, W03t0w1cz
exp11c1tly stated:

71’11 shoot everyone in the bank. The
Supreme Court will let me get away with this.
There’s no death penalty. It’s ridiculous.

I can shoot everyone here, then throw my gun
down and walk out and they can’t put me in
the electric chair. You have to have a death
penalty, otherwise this can happen every
day.” '

Source: Id., at 97-98.

Larry Derryberry, the attorney general of the state of
Oklahoma, called the abolition of the death penalty an
invitation to murder and presented this example to support
his thesis:

”After Furman a striking example of the
effect of the decision occurred in Oklahoma.
Shortly after the decision, a young family
was brutally murdered in an armed robbery of
a small 24-hour grocery store in Oklahoma -
City. There was evidence tending to show
that the killings were for the purpose of
insuring that there would be no eyewitnesses
to .the robbery. After all, the killer had
nothing to lose in taking the lives of his
victims. His act of murder carried no
greater punishment than his robbery of the
victims by means of a firearm.”

Source: Id., at 98.

Testlmony to the deterrent effect of the death penalty is
found in a letter written to Keith Sanborn, district
attorney of Sedgwick County {(Wichita), Kansas (a state
without the death penalty at that time), by victims of
crime:



June 7, 1975

Keith Ssanborn :
Sedgwick County Attorney
Sedgwick County Court House
Wichita, Kansas

Dear Sir:

Will capital punishment be used again?
Although we had been previously opposed to it
for the usual “moral” reasons, we recently
learned that our society needs it!

Last September 17th at four in the morning,
three people held us captive at gun-point for
three hours during an attempt to rob our
bank. During that time they discussed their
sentences if they were caught. They decided
to kill us, rather than to leave witnesses.
There wouldn’t’ be that much difference in
the ”time” they would serve. They mocked the
law, for we have become more concerned with
the criminals’ rights that those of the law-
abiding citizen. :

Capital punishment is not excessive, unnecessary
punishment for those who willfully, with premeditation,
set out to take the lives of others. Even though it
may be used infrequently, it does impose a threat to
the criminal.

Rosie escaped, but they shot me twice in the head and
left me for dead in the bank vault. Thank God that we
lived so that we can tell you that capital punishment
does make a difference. Capital punishment will save
the lives of the innocent. Our first “moral”
obligations should be to the law abiding citizen.

Sinéerely yours,

Mr. and Mrs. ' : .

Source: Id., at 99.

'Margaret Elizabeth Daly, of San Pedro, was arrested
August 28, 1961, for assaulting Pete Gibbons with a knife.
She stated to investigating officers: ”Yeh, I cut him and I

-
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should have done a better job. I would have killed him but
I didn’t want to go to the gas chamber.” ' o
Source: People v. Love, 366 P.2d 33, 41, 16 Cal. Rptr.

777 (1961) (McComb, J., dissenting) (citing material

from L.A.P.D. files).

Robert D. Thomas, alias Robert Hall, an ex-convict from

Kentucky:; Melvin Eugene Young, alias Gene Wilson, a petty

criminal from Iowa and Illinois; and Shirley R. Coffee,
alias Elizabeth Salquist, of California, were arrested

April 25, 1961, for robbery. They had used toy pistols to
force their victims into rear rooms, where the victims were
bound. When questioned by the investigating officers as to
the reason for using toy guns instead of genuine guns, all
three agreed that real guns were too dangerous, as if
someone were killed in the commission of the robberies, they
could all receive the death penalty.

Source: Id. ' '

Louis Joseph Turck, alias Luigi Furchiano, alias Joseph
Farino, alias Glenn Hooper, alias Joe Moreno, an ex-convict
with a felony record dating from 1941, was arrested May 20,
1961, for robbery. He had used guns in prior robberies in
other states but simulated a gun in the robbery here. He
told investigating officers that he was aware of the
California death penalty although he had been in this state
for only one month, and said, when asked why he had only
simulated a gun, ”I knew that if I used a real gun and that
if I shot someone in a robbery, I might get the death
penalty and go to the gas chamber.”

Source: Id. :

Ramon Jesse Velarde was arrested September 26, 1960, while
attempting to rob a supermarket. At that time, armed with a

. loaded .38 caliber revolver, he was holding several

employees of the market as hostages. He subsequently
escaped from jail and was apprehended at the Mexican border.
While being returned to Los Angeles for prosecution, he made
the following statement to the transporting officers: ”I
think I might have escaped at the market if I had shot one
or more of them. ' I probably would have done it if it wasn’t
for the gas chamber. I’1l1 only do 7 or 10 years for this.

I don’t want to die no matter what happens, you want to live
another day.”

Source: Id.

Orelius Mathew Stewart, an ex-convict with a long felony
record, was arrested March 3, 1960, for attempted bank
robbery. He was subsequently convicted and sentenced to the
state prison. While discussing the matter with his
probatiqn officer, he stated: ”The officer who arrested me



- was by himself, and if I had wanted, I could have blasted

him. I thought about it at the time, but I changed my'mind
when I thought of the gas chamber.”
Source: Id. ‘

Paul Anthony Brusseau, with a criminal record in six other
states, was arrested February 6, 1960, for robbery. He
readily admitted five holdups of candy stores in Los
Angeles. In this series of robberies he had only simulated
a gun. When questioned by investigators as to the reason
for his simulating a gun rather than using a real one, he
replied that he did not want to get the gas chamber.
Source: 1d.

Salvador A. Estrada, a 19-year old youth with a four-year
criminal record, was arrested February 2, 1960, just after
he had stolen an automobile from a parking lot by wiring
around the ignition switch. As he was being booked at the
station, he stated to the arresting officers: #I want to
ask you one question, do you think they will repeal the
capital punishment law. If they do, we can kill all you
cops and judges without worrying about it.”

Source: Id.

Jack Colevris, a habitual criminal with a record dating back
to 1945, committed an armed robbery at a supermarket on
April 25, 1960,, about a week after escaping from San
Quentin Prison. ' Shortly thereafter he was stopped by a
motorcycle officer. Colevris, who had twice been sentenced
to the state prison for armed robbery, knew that if brought
to trial, he would again be sent to prison for a long term.

"The loaded revolver was on the seat of the automobile beside

him and he could easily have shot and killed the arresting
officer. By his own statements to interrogating officers,
however, he was deterred from this action because he
preferred a possible life sentence to death in the gas
chamber.

Source: Id., 366 P.2d, at 41-42.

Edward Joseph Lapienski, who had a criminal record dating
back to 1948, was arrested in December 1959 for a holdup

committed with a toy automatic type pistol. When questioned

by investigators as to why he had threatened his victim with
death and had not provided himself with the means of
carrying out the threat, he stated, ”I know that if I had a
real gun and killed someone, I would get the gas chamber.”
Source: Id., 366 P.2d, at 42. :

George Hewlitt Dixon, an ex-convict with a long felony
record in the East, was arrested for robbery and kidnaping

‘committed on November 27, 1959. Using a screwdriver in his



jacket pocket to simulate a gun, he had held up and kidnaped
the attendant of a service station, later releasing him
unharmed. When questioned about his using a screwdriver to
simulate a gun, this man, a hardened criminal with many
felony arrests and at least two known escapes form custody,
indicated his fear and respect for the California death
penalty and stated, ”I did not want to get the gas.”

Source: Id. :

Eugene Freeland Fitzgerald, alias Edward Finley, an ex-
convict with a felony record dating back to 1951, was

-arrested February 2, 1960, for the robbery of a chain of

candy stores. He used a toy gun in committing the
robberies, and when questioned by the investigating officers
as to his reasons for doing so, he stated: “I know I’m
going to the joint and probably for life. If I had a real
gun and killed someone, I would get the gas. I would rather
have it this way.”

Source: Id.

Quentin Lawson, an ex-convict on parole, was arrested
January 24, 1959, for committing two robberies, in which he
had simulated a gun in his coat pocket. When questioned on
his reason for simulating a gun and not using a real one, he
replied that he did not want to kill someone and get the
death penalty.

Source: Id.

Theodore Rossevelt Cornell, with many aliases, an ex-
convict from Michigan with a criminal record of 26 years,
was arrested December 31, 1958, while attempting to hold up
the box office of a theater. He had simulated a gun in his
coat pocket, and when asked by investigating officers why an
ex-convict with everything to lose would not use a real gun,
he replied, ”If I used a real gun and shot someone, I could
lose my life.”

Source: Id.

Robert Ellis Blood, Daniel B. Gridley, and Richard R. Hurst
were arrested’ December 3, 1958, for attempted robbery. They
were equipped with a roll of cord and a toy pistol. When
questioned, all of them stated that they used the toy pistol
because they did not want to kill anyone, as they were aware
that the penalty for killing a person in a robbery was death
in the gas chamber.

Source: Id.

Great Britain’s Royal Commission on Capital Punishment
recounts the example of a gang that continued operations
when one of its members had been sentenced to death for
murder and reprieved, but which broke up upon the conviction



“and éxecutlon of two other members. Police officers who

dealt with the gang concluded that the death penalty had
made the difference.

Source: Report of the Royal Comm1551on on Capital
Punishment 22 (1953).

According to the Attorney General of Kansas, one of the
contributing factors leading to the reenactment in the
1930’s of the death penalty in Kansas, for first-degree
murder were numerous deliberate murders committed in Kansas
by criminals who had previously committed murders in states
surrounding Kansas, where their punishment, if caputred,
could have been the death penalty. Such murders in Kansas
were admittedly made solely for the purpose of securing a
sentence to life 1mpr1sonment in Kansas if captured. Id.,
at 375.
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‘Homicide and Deterrence: A Reexamination of the
United States Time-Series Evidence*
STEPHEN K. LAYSON

University of North Carolina ai Greenshoro
Greenshoro, North Carolina

I. Introduction

Since the publication of Isaac Ehrlich's controversial articles [6: 9] on murder and capital
punishment, there has been extensive criticism of his findings. Using regression analysis
with U.S. time-scries data, Ehrlich found that increases in the relative frequency of arrest,

the relative frequency of conviction given arrest and the relative frequency of exccution .

given conviction, reduce the number of homicides per capita and that the magnitudes of
these cffects are consistent with sharp predictions —the “clasticity conditions” —derived
from the hypothesis that potential murderers act as if they were maximizing expected
utility.! '

Among the criticisms of Ehrlich's ume-sceries work on homicide, the most importunt .
arc: (1) The FBI data used by Ehrlich to measure homicides and the probabilities of
punishment s lighly suspect, especially during the 1930s [3]. (2) Ehrlich's results are sensi-
tive to the inclusion of additional explanatory variables and the choice of functional form
[3: 19: 26]). (3) Ehrlich’s regressions are unstable over the 1960s [26]. (4) The negative
corrclations between the homicide rate and the probabilities of punishment found by
Ehrlich may be explained by the effect of the homicide rate on the probabilities of punish-
ment not vice versa [17]. '

Ehrlich has responded to these criticisms in some detail [7; 8; 9, 11]: perhaps his
strongest rebuttal 1s his cross-sectional study of -homicide [9] which replicated the deter-
rence findings reported in his 1975 ume-series article. Recently, however, Ehrlich’s cross-
sectional results have also come under fire. McManus [25] and Leamer [22; 23] have
argued that Ehrlich’s cross-sectional finding that capital punishment is a deterrent to
homicide is sensitive to one’s prior beliefs concerning the variables to be included in the
homicide regression,

The purpose of this paper is not to debate the merits of Ehrlich’s research but to move
the debate forward by presenting new updated time-serics estimates of the U.S. homicide
function. Within the context of the new estimates presented in this paper, the criticisms of

*The author thanks Gary Becker, Isaac Ehrlich. Terry Scaks and George Stigler for-helpful suggestions.
Lodet Epy = the elasticity of homicide with respect to the probability of arrest, £pe = tlic clasticity of
homicide with fespect to the conditional probability of conviction and £ py = the clasticity of bomicide with respect 1o

. the conditional probability of exccution. For a group of expected utility maximizing individuals it can be shown that

—Epy > —Epc > —Epg. Sec Ehrlich [6. 401},
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Ehrlich’s results are considered. In section II of the paper Hoenack and Weiler's [17]
results are critically examined. In the third section of the paper several improvements are
made in the estimation of the U.S. homicide function: the time-series sample is updated to
1977, numerous alternative sets of explanatory variables are considered and most impor-
tantly, the homicide rate is measured using Vital Statistics data rather than FBI data. The
results in this section confirm Ehrlich’s findings. The -statistics of the estimated coef-
ficients on the probabilities of punishment are, in general, highly significant and much
larger than the r-statistics reported by Ehrlich. Also, the magnitudes of the coefficients
on the probabilities of punishment are consistent with the “elasticity conditions™ derived
by Ehrlich.

In section four the stability and proper functional form of the homicide function are
analyzed. The homicide function is shown to be reasonably stable over time. The choice of
the proper functional form is carefully analyzed using the Box-Cox analysis; the hypoth-
esis that the homicide function is log-linear cannot be rejected whereas the hypotheses that
the homicide function has a semi-logarithmic or a linear functional form are decisively
rejected. Also, the optimal functional form resulting from the Box-Cox analysis is highly
consistent with the deterrence theory.

1. Hoenack and Weiler's Results Reconsidered

The crucial idea underlying Hoenack and Weiler's [16; 17] (hereafter H& W) argument
that Ehrlich’s results are spurious is that an increase (decrease) in homicides increases
(decreases) the work-loads of the police and courts causing the arrest. conviction, and
execution rates to decline (rise), at least in the short run. If the increase (decrease) in
homicides is found to be permanent. the amount of resources devoted to enforcing the law
2zainst homicide may be increased (decreased), but this occurs only after a time lag.
According to this theory, even if potential murderers are unaware of, or unaffected by,
changes in the relative frequencies of punishment. one would still expect to observe negative
short run correlations between the homicide rate and the relative frequencies of punishment.

After specifying a complete structural model of homicide depicting the response of the
law enforcement system to changes in homicides and the response of homicides to changes
in deterrence variables, H& W estimate 4 different homicide functions using 2SLS. In their
first two regressions which contain the same variables used by Ehrlich, H& W report results
that are similar to Ehrlich’s. However, after including another age distribution variable not
used by Ehrlich, or after replacing Ehrlich’s single age distribution variable with two dif-
ferent age distribution variables, H& W get dramatically different results,

In the latter two regressions, the coefficients on the relative frequencies of conviction
and execution are both positive. Using tests of overidentifying restrictions and FBI data on
the age distribution of arrests, H& W-argue that their homicide regressions containing two
age distribution variables are superior to Ehrlich's homicide regression containing only one
age distribution variable. H&W conclude their paper by arguing that Ehrlich’s findings
supporting the deterrence theory are spurious and reflect the response of the relative fre-
quencies of punishment to changes in the homicide rate, not the response of the homicide
rate to changes in the relative frequencies of punishment. H&W's criticism of Ehrlich's
results is too ambitious. At best. they have shown that their 2SLS estimates of the para-

- .
..

-2 -
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Table L. Definition of Variables in the Regression-Analysis

In g* = Natural logarithim of non-negligent homicides per 1000 civilian population based on FB]
data. :
Ingq = Natural logarithim of non-negligent homicides per 1000 civilian population based on Vital

Statistics data.

In PA = Natural logarithim of probability of arrest.
“n PC = Natural logarithim of conditional probability of conviction given arrest.
in PE = Natural logarithim of conditional probability of execution given conviction.
In LFP = Natural logarithim of proportion of the populalion'in the labor force.
In U = Natural logarithim of percent of labor force unemploved.
‘Iny = Natural logarithim of Friedman's estimate of real permanent incomé per capita.
In NW = Natural logarithim of the proporlioh of the population which is nonwhite.
In REL = Natural logarithim of the proportion of the population which belongs to a religion.
"In HWF = Natural logarithim of the proportion of families that have both husband and wife present.
T = Time trend: 1933 = 1, 1934 =2, ..., 1977 = 45.
In 41424 = Natural logarithim of the proportion of the population within the 14-24 age group.
In A2124 = Natural logarithim of the proportion of the population within the 21-24 age group.

In A2529 = Natural logarithim of the proportion of the population within the 25-29 age group‘.

In 42129 = Natural logarithim of the proportion of the population within the 21-29 age group.

Note: Except for the variable q. the data used in this paper is identical to the data used by Hoenack and Weiler
for 1933-1969. For a listing of the instrumental variables used in the 2SLS regressions, see Hoenack and Weiler [17,

-329]). A detailed listing of the data sources and data used in this paper is available from the author on request.

meters of the homicide function are sensitive to the inclusion of additional explanatory
variables. ; ' ‘

In Table 11, H&W's 2SLS estimates of the U.S. homicide function are replicated? in
equations (1) and (2). Table I defines the variables used in the regression analysis. There is
a serious flaw in H&W's estimates replicated in equations (1) and (2). They fail to correct
for statistically significant first-order autocorrelation. Possibly they were misled by the
reasonable looking Durbin-Watson statistics. The Durbin-Watson statistic, however, is
not valid for 2SLS estimation.

Equations (3).and (4) report the 2SLS estimates with a correction for first-order auto-
correlation.® The estimates of the first-order autocorrelation, p, in equations (3) and (4),
.572 and .535, respectively, are large and statistically significant. Contrary to H& W's esti-
mates in equations (1) and (2), the coefficients on the probabilities of conviction and execu-

2. See Hoenack and Weiler [.l 7. 334], wable 2, equations 10 and I1. The author wishes to thank Hoenack and”

Weiler for providing me with their data. .

3. Beach and MacKinnon's [1] method which retains the first observation has been used to correct for auto-
correlation in the residuals. The instrumemtal variables include the lagged value of the dependent variable and the
lagged values of the expianatory variables except for the time trend [12; 14].

ST | Y : . . - 3 -
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Table Il H&W's Restilts Reconsidered

Equation )] (2) ) 4) (5) (6)
Dependent Variable q* q* q* q* q* q*
In PA —.186 -213 -075 —.097 —074 -.079 .
(2.81) (2._70) (2.20) (2.55) . (2.60) (2.69)
In PC .0046 .010 - —.0079 —.0030 —.0080 —.0057
(.39) (.72) (1.33) (.45) (1.55) (1.03)
In PE .00016 .00021 —.00098 —.0019 —.0011 —.0016
(.05) (.05) (.63) (1.15) (.94) (1.31)
InU —.0024 -.0030 —.0027 —.0028 —.0026 —.0027
(.78) (.82) (1.35) (1.27) (1.36) (1.30)
InY —.0048 —.023 .0159 —.0036 .016 .0021
(.13) (.50) (.64) - (.14) (.67) (.08)
In LFP .046 .068 —.053 —.036 —.055 —.053
- (.57 (.62) (.88) (.51) (.94) (.80)
T .00042 .00093 —.0004] —.000047 = —.00045 —.00016
(.24) (.44) (.46) (.05) (.54) (.18)
In Al424 .022 .036 .035
(1.59) (2.65) (2.68)
In 42124 .016 .021 .022
(1.07) (1.50) (1.48)
In A2529 .039 .035 .031 .021 .030 .020
(1.74) (1.43) (2.27) (1.13): (2.38) (.96)
C 1.08 1.30 445 .636 .438 516
(2.08) (2.01) «(1.81) (2.41) (2.09) (2.40)
p 572 535 568 679
(3.46) (3.08) (3.42) (4.53)
DW 1.75 1.75 1.70 1.80 1.71 1.71
Period 1935-69 1935-69 1935-69 1935-69 1935-69 1935-69

Note: Equations (1)-(4) are estimated with 2SLS. Equations (1) and (2) replicate H&W'’s {17, 334] results.
Equations (3) and (4) are estimated with a correction for first order autocorrelation. Equations (5) and (6)
are estimated assuming PA, PC and PE are exogenous variables again with a correction for first order
autocorrelation. The absolute value of +-statistics are given in parentheses.

tion in equations (3) and (4) are negative. Also, the ranking of the coefficients on InPA,
InPC and InPE in equations (3) and (4) is consistent with the “elasticity conditions.”

The correct estimation of H&W's specification of the homicide function yields results
consistent with the deterrence theory. The coefficients on the conviction and execution
variables, however, remain insignificant in the correctly estimated regressions reported in
equations (3) and (4). The weakness of H&W's argument will be demonstrated more con-
vincingly in section I1I where the OLS regression estimates with lagged relative frequencies
of punishment are reported. While both H&W and Ehrlich have used 2SLS éstimation
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Table II1. Results of Hausman's Test

Coefficients (Absolute Value of r-statistics in parentheses)

chgression Specification } InPA In PC in PE

Al424 and 42529 , 006 o —0022 —.0016
- ‘ (:09) (1) o (67)
A2124 and 42529 027 012 —.0024

(.35) (81) (1.06)

based on different theoretical models,’ the econometric justification for 2SLS estimation of
the U.S. homicide function is weak.® It is possible to test whether the homicide function
estimated with OLS methods is misspecified. Using a test developed by Hausman [15],
which tests for correlation between the error term in an equation and the possibly endo-
genous variables,-one cannot reject the hypothesis that the probabilities of punishment are
exogenous variables. This result is of some importance because in cases where the explan-
atory variables are orthongonal to the error term, the use of 2SLS estimation yields
inefficient estimates, whereas ordinary least squares methods yield efficient estimates.
The test is performed by estimating the regression

q* = X, B, +X.p, + X, ¢ +u, , (7)

where g* is the T X | vector of observations on homicides per capita, X, is the 7 X 3
matrix of observations on the relative frequencies of punishment, X, isa T X 7 matrix of

- exogenous variables in the homicide function and X, isa T X 3 matrix of instruments for

the relative frequencies of punishment. f,, B.. and a are coefficient. vectors and uis a
vector of error terms subject to first-order autocorrelation. The matrix of instruments, 5\', .
is found by regressing each of the relative frequencies of punishment on a set of instru-
mental variables which include the dependent variable lagged one year and the right-hand-
side variables in the homicide function lagged one year as well as all the predetermined
variables in H&W's[17, 329] model. A test of Hy:a =0 is a test for correlation between the
error terms and the probabilities of punishment. If Hy:a =0 is rejected, this indicates that
the OLS regression is misspecified and that the homicide function should be estimated with
2SLS. Estimation of equation (7) for the two sp_cciﬁcalioné of the homicide function with
different age distribution variables vields the estimates of a reported below in Table 111.
The coefficients on the instruments for the probabilities of punishment in Table 111
are, with only one exception, less than their standard errors. The F-value for the test of the
hypothesis Hy:a=0 is .67, well below the critical value of F for this test.® Clearly one
cannot reject the hypothesis that the probabilities of punishment are exogenous. Because

“there is no evidence that the probabilities of punishment are endogenous and because

4. Ehrlich’s decision to estimate the homicide function with 2SLS was based on an optimal law enforcement
model. Ehrlich hypothesized that exogenous increases in the homicide rate would lead to increases in the probabilities
of arrest, conviction, and exccution. H& W's disequilibrium model of law enforcement predicts €Xogenous increases in
the homicide rate will cause the probabilities of arrest, conviction and execution to fall.

) 5. The author [20: 21] did use 2SLS to estimate the Canadian homicide function. Unlike the U.S., Canada has a
uniform crime code and law enforcement authority. Because of this difference it is more plausible to believe that law
enforcement behavior is endogenous in Canada. The use of 2SLS estimation for the Canadian homicide function was
supported by the use of Hausman's test. . .

6. The 5 critical value of Ffor 3 and 22 degrees of frecdom is 3.05.
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‘\LS is less efficient than OLS when the explanatory variables are exogenous, the remain-
ing regressions are esllmated with OLS methods. Equatxons (5) and (6) i in Table 1l report
me results of estimating the homicide function assuming ‘that PA, PC and PE are exo-
genous variables. As expected, the coefficients on the deterrence variables in (5) and (6)
have smaller standard errors than the coefficients on the deterrence variables in equations
(3) and (4) but the difference is not dramatic. The coefficients on the probabilities of con-
viction and execution in equations (5) and (6) are still less than twice their standard errors.

1:1. Updating the Homicide Regression and the Choice of Explanatory Variables

In this section the homicide function is estimated using the Vital Statistics data to measure
homicides per capita. Bowers and Pierce [3, 187-89] argue persuasively that the FBI
measure of homicides during the 1930s is suspect. In the 1930s when the FBI reporting
system was just beginning the number of reporting agencies was relatively small. As Bowers
and Pierce note, the FBI measure of homicides during the 1930s is 155 below the Vital
Statistics measure of homicides. However, after 1939 the two series are in much closer
rreement.

Despite Bowers and Pierce's criticism of Ehrlich for using the FBI measure of homi-

cides, they do not present alternative regression estimates utilizing the Vital Statistics

measure of homicides. Had Bowers and Pierce shown that the probabilities of punishment
have insignificant coefficients in the regression with the Vital Statistics measure of homi-
cides. their claim that Ehrlich’s results are an illusion would have been strengthened
considerably. H&W [17, 339] are aware of Bowers and Pierce’s criticism of the FBI
measure of homicides vet they too report only estimates of the homicide function using the
7RI measure of homicides. Had Bowers and Pierce or H&W estimated the homicide
{unction with the Vital Statistics measure of homicide they would have found that the
resulting regression estimates support the deterrcnce theory more strongly than the regres-
sion estimates with the FBI measure of homicides.’

Measuring the Execution Risk

Before the homicide regression can be updated, some provision must be made for measuring
the subjective probability of execution from 1968-76 when the relative frequency of execu-
tion was zero. Despite the fact that there were no executions in the U.S. from 1968-76. it is

‘doubtful that potential murderers believed there was no possibility of being executed in

these years. Another problem with assuming the subjective probability of execution is zero
is that it makes the use of the log-linear functional form impossible because the logarithim
of zero is undefined. ) V

One solution to this problem is to use an alternative functional form that does not

. 7. For example reestimaling equation (2), Table I1 with the Vital Statistics measure of homicides yields the
ollowing:

Variable ‘ InPA InPC InPE

Coefficient . =136 —.029 —.0058
i-statistic . —1.86 —2.66 ’ —1.64
- R - 6 -
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measure the probability of execution in logarithims.* This approach will be discussed laier
in section IV. Ehrlich [6, 409] dealt with the problem of zero relative frequencies of execy.
tion in the last two years of his sample, 1968 and 1969, by assuming for measuremen
purposes that | execution occurred in each of the years 1968 and 1969. In this section two
methods of measuring the probability of execution are used. First Ehrlich's approach is
followed by arbitrarily assuming | execution per year from 1968 to 1976. Secondly, a
Bayesian approach is used which allows potential criminals to annually revise their subjec-
tive probabilities in light of new information. The latter method is explained below.

Assume that potential murderers’uncertainty about the relative frequency of execution
in 1968 can be described by a beta prior density function

f(Pe(to)la,B) = [T(a + B)Pe(16)™ (1= Pe (1)) )/ [(@)T ()], ®)
where 0<Pe<l, 1, = 1968 and I is the gamma function defined by
T'(a) = f ey a>0. ©)

0
The expected value of the relative frequency of execution in 1968 is

E[Pe(1y)] = af(atp). (1)

Given c(1,) independent convictions in 1968, (1) of which result in executions, the pos- .
terior distribution of Pe(1y) is also a beta distribution with a density function®

S(Pe(ty+)|ate(ty). a + B+ c(1) — e(ty)). The expected v]aug of Pein 1969 is given by
‘]. E[Pe(1, + DI=[e+e()l/[a+B + () —e(r)]. (1n

The annual revision of the beta distribution in light of new sample information gives the
expected value of Pe(s) in year ty +jof ' ‘

j—1 —1
E[Pe(ty +))] = [a+ 3, ellotN)/[a + B+ 3 cltg+i) — e(to+4)], S (12)
=0 i=0

i

where j =1, ... 8. Because e(7) = 0 from 1968 to 1976 equation (17) simplifies to

=t

E[Pe(ty + )] = a/[a+p + Z;oc(zoﬂ)]. ' (13)

The values of @ and B are chosen in the foliowing manner. After the class action suits

filed by Anthony Amsterdam [17,3317in 1965 there were only 3 executions in the U.S. in

1966 and 1967. From 1968 to 1976 there were no executions. The estimated sum of homj-

cide convictions in 1966 and 1967 is 9436.'° Based on the sample information in 1966 and

1967. it is assumed thata =3 and a + p = 9436, yielding an expected value of Pe in 1968

- in percentage points of .032. Thc‘implied values of the subjective probabilities of execution
for 1969-76 are .0207, .0156, .0124, .0099, .0083, .0071, .0061, and .0052.""

8. Ehrlich [9] argues on both theoretical and empirical grounds that the probabilities of punishment should be
measured in logarithims. )

9. See DeGroot [4, 40, 60). :

10. The number of convictions in 1966 and 1967 are calculated using the formula PA, - PC, - Q, where Q, is the
number of homicides and 1 is a subscript referring to the ycar. - )

I1. The value of PE from 1933-67 and 1977 is measured by the number of executions divided by the estimated
number of homicide convictions lagged one year. The estimates of homicide convictions are calculated as explained in

« footnote 10. .
. g s :

i
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The Updated Regressions

The log-linear functional form is used in this section rather than the semilogarithmic form
used by H&W. Ehrlich [9]found the cross-sectional evidence to be consistent with the log-
linear functional form. Statistical justification for the log-linear functional form is presented
in the next section. In the equations in Table 1V, .a single age distribution variable A2129,
the proportio’n of the population between 21 and 29 years of age, is used rather than two
separate age distribution variables." Finally, three new explanatory variables are added to
the regressions in Table IV. NW, the proportion of the population that is nonwhite, REL,
the proportion of the population that belongs to a religion'and HWF, the proportion of
families with both husband and wife present. '

Equations (14) and (15) in Table IV present the updated estimates of H& W's homicide
regrcs’sion treating the probabilities of punishment as exogenous variables. In equation -
(14) the probability of execution is measured using the Bayesian approach discussed
previously. In equation (15) the probability of execution is measured by assuming 1 execu-

‘tion per year in the vears when there were no executions, 1968-1976. The alternative

measures of the probability of execution used in equations (14) and (15) yield similar
estimates of the elasticity of homicide with respect to the conditional probability of
execution. respectively, —.076 and —.068. These estimates are comparable to the estimates

“rxperted by Ehrlich 6, 410].

The probabiiity of arrest, the conditional probability of conviction and the conditional
probability of execution all have negative and statistically significant coefficients in equa-
tions (14) and (15). Furthermore, the magnitudes of the coefficients on the probabilities of
punishment are consistent with the “elasticity conditions.” The coefficients on the proba-
bility of arrest in equations (14) and (15) are larger at the 5% significance level than the
coefficients on the conditional probability of conviction which are in turn larger at the 5%
significance level than the coefficients on the conditional probability of execution.

As expected. the age distribution variable 42/29 has positive and statistically signifi-
cant coefficients in .equations (14) and (15). The unemployment rate and the labor force
participation rate are included in the regressions as measures of the opportunity costs of
committing homicide. The unemployment rate is expected to have a positive effect on the
homicide rate and the labor force participation rate is expected to have a negative effect.
Although the coefficients'on the unemployment and labor force participation rates have the
expected signs in equations (14) and (15), none of these coefficients are significant. The
coefficient on permanent income has a positive but insignificant cocfficient in equations
(14)and (15) and the coefficients on the time trend are negative and insignificant. Finally,"
reither equation exhibits much autocorreiation in the residuals.

In the next four equations in Table IV potential murderers” subjective probabilities of
punishment are measured by averaging the current vatues of PA, PC and PE with the two
previous years’ values. Thus PA3 = (PA+PA_,+PA_;)/3, PC3 =(PC+PC_,+PC_,)/3
and PE3 =(PE+PE_,+PE_,)/3 are used rather than the current values of PA, PC, and
PE. This averaging process produces a smoother, less erratic series for these variables

‘Which probably corresponds more closely to potential murderers’ subjective probabilities

than the current relative frequencies.

12. The use of a-single age distribution variable instead of two separate age distribution variables makes little
diiference in the regressions results.
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Table IV, Updated OLS Estimates of the U.S. Homicide Function

Equation (14) (15) (16) (17 (18)y (19)
Dependent :
Variable Inq In q _ Ingq Inq . Inq Inq
In PA -2.24 -2.31 {in PA3}  —1.57 —1.34 ~1.21 -1.37
(5.91) (5.47) (4.57) (4.81) (3.95) (4.00)
in PC =315 —-307  {ln PC3} —.436 —.544 —.547 ~.548
(4.79) (4.12) (11.8) (11.6) (9.78) (10.45)
In PE —.076 {in PEJ) —.103 —.098 —.102 —.103
(5.21) (12.0) (13.0) (13.2) (13.51)
In PE* —.068
(3.99)
T -013 . -0l —.023 —.005 —-013 —.008
(1.35) (1.02) (3.33) (1.32) (1.51) (2.06)
In 42129 462 533 1392 200 159 .103
(3.15) (3.36) (4.44) (2.89) (1.33) (2.08)
I U 010 015 —.025 —.027
(31) (.40) (1.51) (1.86)
In LFP —1.03 — 842 —2.33 —2.18 —2.04 —1.95
(1.50) (1.03) (7.48) (8.11) (7.35) (6.35)
Iny 244 256 1297 244 422 340
(.87) (.80) (1.98) (2.28) (5.42) (2.94)
In NW 1.10 333
(1.91) (.50)
In REL —L11 —1.17 —1.29
(3.47) (2.44) (3.97)
In HWF 378
(.67)
C 7.33 7.74 6.22 2.21 1.20 1.60
(4.84) (4.56) (7.08) (1.50) (.67) (.80)
S 004 153 —272 —.403 —.360 —.364
(.024) (.87) (1.60) (2.48) (2.13) (2.17)
R® 973 957 996 998 997 997
Period . 193677  1936-77 1936-77  1936-77  1936=77  1936-77

Note: Absolute value of f-statistics in parenthescs.

Another advantage of averaging the current values of PA, PC, and PE with their
lagged values.is that it further justifies treating the probabilities of punishment as exo-
genous variables. Changes in the current homicide rate may affect current and future
relative frequencies of punishment in the manner suggested by H&W, but the current

homicide rate should have no effect on past values of P4, PC and PE.

As mentioned earlier, some new variables have been added to the regressions in Table
IV. Because a disproportionate number of homicide victims and persons arrested for

. :
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homicide are nonwhite. NHis expected to have a positive effect on the homicide rate.
Eirlich [3: 9] found in his cross-sectional studies that the proportion of state population
that is nonwhite is positively associated with ‘homicide and other felon) crime rates. The
igion variable, REL. is included in the regressions as a measure of the quality of the
environment, moral inhibitions of committing homicide; or possibly as a measure of fears
of other worldly pumshment for committing homicide.

ln equations (16)-(19) in Table IV, the coefficients on P43, PC3 and PE3 are all
ncgall\e and highly significant. Comparing equations (14) and (15) with equations (16)-
(19). the averaging process reduces the magnitude of the coefficients on the arrest variable
but increases the magnitude of the coefficients on the conviction and execution variables.
In the latter 4 equations in Table 1V, the coefficients on the conviction and execution
variables have much larger /-statistics than in equations (14) or (15). The r-statistics on
PC3in equations (16)-(19) range from —9.78 to —11.8; the s-statistics on PE3 in equations
(16)-(19) range from —12 to —13.5. The much larger -statistics on the conviction and
execution variables in the last 4 regressions in Table 1V are consistent with the belief that
averaging the relative frequencies of punishment over a number of years produces a better
measure of criminals’ subjective probabilities of punishment than the usc of the current
relative frequencies of punishment.

Averaging the relative frequencies of punishment has some important effects on the
other estimated coefficients too. In contrast to the positive coefficients on the unempioyment
rate, U. in equations (14) and (15). the coefficients on the unemployment rate are negative
in equations (16) and (17). In equation (18) and subsequent equations the unemployment
rate is dropped from the regression. The coefficients on the labor force participation, LFP,
in equations (16)-(19) are negative, as expected. and highly significant. The /-statistics on
the ‘permanent income variable, Y, are also much larger in equations (16)-(19) than in
equations (14) and (15). '

The coefficient on InN } in equation (16) is positive as expected but not guite signi-
ficant at the 56 level. The coefficient on InREL in equation (17). =1.11, is an estimate of
elasticity of homicide with respect to the proportion of the population that belongs to an
organized religion. According to this estimate a 10% increase in REL would reduce the
homicide rate by approximately 11%. The coefficient on the religion variable in equation

(17) 1s significant at the 195 level.

Equation (18) shows the results of including both the nonwhite and religion variables
in the regression. The religion variable remains significant at the 5G level but the r-statistics
on the nonwhite variable drops sharply. The age distribution variable also becomes insig-
niiicant in equation (18). The coefficients on the nonwhite and age distribution variables in

- Table 1V illustrate what Leamer [22; 23: 24] and other econometricians have been empha-

sizing recently, that the significance and even the sign of regression coefﬁcxents often
depend on the set of e\planatory variables chosen by the researcher.

Fragiliry of the Regression Results

To examine the fragility of the regression results in Table IV in a systematic way. the
homicide function is estimated with a large number of alternative specifications. Each
specification consists of a different subset of explanatory variables taken from a set of
variables that includes all the variables listed in Table 1V plus the following variables: the

- 10 -
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Table V. Specification Search

Negative ~~  Negative and. Positive Positive and

Variable N Coefficient Significant Coefficient Significant
In PA3 210 209 (.995) 134 (.638) - 1 (.005) 0 (.0)
In PC3 210 210 (1.0) 210 (1.0) 0 (.0) 0 (0)
In PE3 ' 210 210 (1.0) 210 (1.0) 0 (.0) 0 (0)
T 210 173 (.824) 11 (529) 37 (176) 2 (01
In 42129 210 7 (.033) 0 (0 203 (.962) 87 (414)
In LFP 84 84 (1.0) 84 (1.0) 0 (.0) 0 (0)
in ¥ 84 10 (.119) 0 (.0) 74 (881) 25 (.298)
in REL 84 84 (1.0) 72 (857) 0 (0 0 (0
In HWF B 7! 0 (0) 0 (.0) 84 (1.0) 26 (.310)
InU 84 63 (.750) 29 (345) 21 (.250) 0 (0
In NW 84 13 (.155) 0 (.0) 71 (.845) 12 (.143)
In MALE 84 84 (1.0) 18 (.214) 0 (.0) 0 (.0)
In WELF 84 49 (.583) 10 (.119) 35 (417) 3 (.036)
In SCH 84 27 (321) 7 (.083) 57 (.690) 28 (.357)
INF ‘ 84 6 (071) 0 (.0) 78 (.929) 4 (.048)

Note: N = number of specifications in which variable appeared. Percentages expressed as a proportion of N
are given in parentheses.

proportion of the population that is male (MALE), real welfare payments (WELF),
median years of schooling (SCH ), inflation (/N F) and the proportion of families that have
both husband and wife present (HWF).

Each specification consists of 9 explanatory variables: PA3, PC3, PE3, TT, A2129,
plus 4 other variables taken from the 10 remammg variables described above."® The total
number of specifications is given by 104 = 210. Table V summarizes the results by the
sign and significance of the estimated coefficients. A coefficient is considered “significant”
in Table V if its r-statistic is greater than 2 in absolute value.

In every regression but one, PA3 has a negative coefficient and the arrest variable is
negative and significant in 134 of the 210 specifications. The conviction and execution
variables are negative and significant in every one of the 210 specifications. Clearly the
conviction and execution variables are robust with respect to the choice of explanatory
variables. A further examination of the regressions shows that in 183 of the 210 specifi-
cations the magnitude of the coefficients on InPA3, In PC3 and lnPE3 are in accordance.
with the “elasticity conditions.”

Concerning the non-deterrence variables, the labor force participation rate has nega-
tive and significant coefficients in each of the 84 specifications in which this variable was
used. The religion variable also has negative coefficients in each of the 84 regressions in

13. To provide a valid test of the deterrence theory one must include all 3 of the conditional probabilities of
punishment.

- . ‘ - ‘ _11_
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which it was used." In 72 of the 84 specifications the coefficient on the religion variable is
sienificant. Two other variables that have coefficients with the same sign in each specifi-
L_;(ion are: (1) the proportion of families with husband and wife present and (2) the pro-
portion of the population that is male. Ironically, both ofthese variables have coefﬁments
with unexpected signs.

In each of the 84 specifications the proportion of families with both husband and wife
present has positive coefficients. It was thought that the proportion of families with both
husband and wife present would measure the quality of the social environment and hence
would be negatively related to the homicide rate. However, an alternative explanation for
the effect of HW F consistent with the positive coefficients on this variable is that separation
of antagonistic spouses reduces the number of homicides by spouses. The coefficients on
"M IV F are significant in 26 of the 84 specifications. Because a disproportionate number of
the persons arrested for homicide are males, it was thought that the proportion of the
population that is male might have a positive effect on the homicide rate. However, in each
case the coefficient on this variable is negative, although the coefficients are significant in

only 18 of the 84 specifications. :

" The age distribution variable A42/29, has positive coefficients in 203 of the 210
specifications in which this variable appears. In 87 of these specificatons the coefficients on
the age distribution variable are positive and significant. The time trend has negative
coeificients in 173 of the 210 specifications in which it appears and in 11| specifications the
coefficients are negative and significant. The permanent income variable, Y, has positive
coefficients in 74 of the 84 specifications in which it appears and has positive and signifi-
cant coefficients in 25 of the specifications.

Interestingly, the inflation rate has positive coefficients in 78 of the 84 specifications in
which this variabie appears. However, this variable is only significant in 4 of the 84 specifi-
cations in which it appears. The proportion of the population that is nonwhite has positive
coefficients in 71 of the 84 specifications in which it appears but has positive and significant
coeificients in only 12 cases. The effects of the remaining 3 variables — unemployment, real
iederal welfare payments, and schooling—are inconsistent and in most specifications
insignificant. :

Based on the specification search described in Table V and other considerations
equation (19) in Table IV represents the specification of the homicide function that is used
for subsequent analysis in this paper. Aside from the deterrence variables, PA3, PC3 and
PE3, the explanatory variables included are the time trend, age distribution. labor force
participation, permanent income per capita, the proportion of the population that is a
member of a religious group and the proportion of families with both husband and wife
rrasent. The goefficient on In H WF in equation (19), .378, is positive but insignificant. The
inclusion of the new variable in the homicide function has little effect on the other estimated
coefficients as can be seen by comparing equations (16)-(18) to equation (19).

Tradeoff of Executions for Murders

The ceteris paribus tradeoff of executions for homicides evaluated at the mean number of
homicides Q and the mean number of executions £ is given by

14. However, if the probabilities of punishment are measured by their current values P4, PC. and PE, rather
inan their averaged values P43, PC3. and PEJ. the coefficient on the religion variable is'sometimes positive.

- s - 12 -
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AQIAE=&(Q/E), (20

where a is the esumate of the elasncm of homicide with respect to the probability of
execution. Lenmz o = —.] based on the estimates reported in equations (16)-(19) of Table
1V, the tradeoff of executions for murders is approximately —18.5.

This tradeoff is considerably larger than the estimate tradeoffs of —7 to —8 reported
by Ehrlich [6. 414]. There are two reasons for the higher tradeoff reported in this paper.
First from equation 20 the tradeoff increases proportionally with Q/E In the updated
sample used in this paper the value of Q/E is larger than in Ehrlich’s sample. " Sccondl)
the value of a(—.10) used in computing the tradeoff in this paper is larger than the ¢
values used by Ehrlich [6, 410], —.06 and —.065.

A number of qualifications should be considered in interpreting lhe estimated tradeoff
of executions for homicides. First the standard errors of the point estimates of a should be
considered. From equations (19) in Table IV, the 99% confidence interval for a is (—.082,
—.124). The confidence intervals for a based on equations (16)-(18) yield similar ranges.
Evaluating the tradeoff at the lower and higher range of the confidence interval yields
tradeoffs of —15.2 and —23, respectively. More importantly the estimated value of a varies
considerably depending on the choice of explanatory variables used. From the specification
search discussed earlier. 210 different regressions were considered. The values of ¢ in these

regressions ranged from a low of —.046 to a high of —.152. The corresponding tradeoff of
executions for homicides ranges from —8.5 to —28. It is interesting to note that even at the
lower range of a the tradeoff is still substantial. _

Finally the estimated tradeoffs reported in this paper are calculated under the cezeris
paritus assumption. Under certain conditions this may give misleading estimate of the true
tradeoff. For example, if juries react to an increased relative frequency of execution by
demanding greater proof of guilt before convicting. an increase in the probability of execu-
tion may reduce the probability of conviction, wholly or partially offsetting the deterrent
effect of the increase in the probability of execution.'® The author investigated this possi-
bility by regressing the probability of conviction on the probability of execution and other
explanatory variables. These regressions provide no evidence in favor of the hypothesis
that the probability of execution has a negative effect on the probability of conviction.

IV. The Choice of Functional Form and the Stahxllt) of the Homicide Function over
Time.

As mentioned in the introduction, Bowers and Pierce [3]), Passell and Taylor [26] and
Klein. Forst and Filatov [19] have criticized Ehrlich’s time-series results as being sensitive
to the choice of time period and functional form. To check the stability of the homicide
regression over time, equations (21)-(24) in Table VI report the results of estimating the
homicide regression over alternative subperiods of the full sample. Equation (21) presents
the full sample (1963-77) regression. Equation (22) is estimated over the 1936-69 period to.

check how sensitive the regression results are to omitting the 1970s data from the sample.

-15. For the updated sample used in this paper 0= 10696 and £=58. For Enrlich's [6. 414] sample (=8965 and
E=15. : .
16. The authorv[ZO. 68] found some cvidence of a negative relationship between PC and PE in his study of
homicide in Canada.

. ) - 13 -
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Table VI. OLS Estimates of the Homicide Function Over Alternative Time Periods

Equation o @ (22) (23) (24)
' Dependent Variable Ingq ‘ - Ingq In q Inq
In PA3 ' -1.37 —-1.20 ~2.02 —1.62
(4.00) (3.66) (3.57) (3.78)
In PC3 : - —.548 —.543 —.382 —.576
(10.4) (11.4) (3.34) (7.34)
In PE3 —.103 —.130 -.073 —.119
(13.5) o.11 (1.52) (9.26)
IT —.0083 —.017 —.016 —.0075
» (2.06) (3.34) (1.64) (1.69)
In A2129 : 103 , —.0087 —.226 .130
(2.08) (13 (1.73) (2.00)
In LFP -1.95 —2.86 -3.28 . =193
(6.35) 6.39) (6.02) (5.63)
nY 340 319 —.225 ) —.063
(2.94) (1.79) (.64) (.20)
In REL —1.29 — 886 S a73 . —.685
(3.97) (2.44) (2n (1.24)
In HWF .378 L4 4.47 ' 063
(.67) (.96) (2.03) - (.10)
c 1.60 731 7.93 6.02
(.80) (.29) (1.69) (1.57)
p : ) —.364 —.465 —605 —.439
.17) (2.66) | (2.64) (2.25)
R? 997 998 999 998

Period 1936-77 193669 1936-57 1944-77

Note: Absolute value of r-statistics are given in parentheses.

Equation (23) reports the regression estimated over the even shorter 1936-57 period. In
equation (24) the regression is estimated from 1944-77 to check how sensitive the results
are to omitting the first 8 years of the sample. Bowers and Pierce [3] argue that the FBI

_data on conviction rates is unreliable until the 1940s.

Comparing eéiuations (22) and (24) to the full sample regression, equation (21), one
€an see that deleting the first 8 observations or the last 8 observations from the sample does
not substantially alter the coefficient estimates, or their 1-statistics. Deleting the last 8

observations from the sample causes the coefficient on the age distribution variable to

switch from positive to negative; deleting the first 8 observations causes the coefficient on
Permanent income per capita to switch from positive to negative. In equation (23), esti-

. Mated from 1936-57, the r-statistic on the coefficient on In PE3 falls to —1.52 which is not

Signiﬁcant]y different from 0 at the 5% level. It is possible, as Passell and Taylor [26] argue,
that the sharp decline in the execution rate in the late 1950s and 1960s is a proxy for some

g a0 . - 14 -
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Table VIL. Stability of the Homicide Function Over Time -

Period SSR X 100 SE X 100 . F Fos F
1936-55 a05078 2.01265 ) 2.30 175
1936-56 503054 2.13851 1.65 230 1.44
1936-57 539733 2.12080 1.54 1230 1.30
1936-58 694215 2.31087 1.08 2.30 823
1936-59 699655 2.23552 1.39 2.30 1.22
1936-60 725234 2.19884 1.60 2.30 114
1936-61 725258 2.12905 1.84 230 126
1936-62 737985 2.08353 2.64 230 1.5
1936-63 763841 2.05999 306 230 1.70
1936-64 848132 2.11278 2.55 2.30 115
1936-65 o 852513 2.06460 252 230 1.31
1936-66 894152 2.06346 20 2.28 1.35
1936-67 ’ 978733 2.10921 1.92 2.30 1.22
1936-68 979003 2.06314 2.23 2.32 1.46
1936-69 999335 2.04056 251 2.36 1.66
1936-70 100338 2.00338 2.96 241 2.04
1936-71 111938 207492 2.77 247 1.70
1936-72 118212 2.09242 298 257 . 176
1936-73 131173 2.16443 2.79 271 1.08
1936-74 1.41293 2.20730 2.89 203 0002
1936-75 141294 2.17020 4.48 3.32 -
1936-76 176421 238558 1.24 4.15 -
1936-77 183472 2.39447 - - —

- unknown omitted variables that are really responsible for the rising homicide rate during
this period. Another explanation for the insignificant coefficient on InPE3 (and InPA3) in
equation (23) is the small number of degrees of freedom — 13 —combined with the multi-
collinearity among the explanatory variables."’ '

To examine the stability of the homicide regression more systematically, Table VII
reports the sum of squared residuals (SSR) and the standard error of the homicide regres-
sion (SE) over different time periods beginning with 1936-55 and ending with 1936-77.
From column 3 in Table VII one can see that the standard error of the regression is
reasonably stable over time, exhibiting no systematic trend. Inspection of column 2 in the
table shows a very large increase in the SSR from 1975 to 1976. The large jump in the SSR
from 1975 to 1976 is associated with a sharp decline in the homicide rate in 1976. The
homicide rate reached its minimum sample value in 1957 and except for a.very shgnt

17. Examples of first-order correlations between variables for the 1936-57 period are: 77and In ¥(.976). 7T and
InREL(.973). TT and InPE3(—.954), InPE3 and In¥(—.936). InPE3 and InREL(—.906), in PE3 and In PA3 (—.899).
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decline in 1961 the homicide rate increased steadily from 1957 to 1974. From 1962.t0 1974

-the average annual rate of increase in the homicide rate was 6S¢. In 1975 the homicide rate

f2i] by a small amount and then fell very sharply by more than 9 in 1976. The large
increase in the SSR from 1975 to 1976 in column 2 reflects the fact that the regression
equation does not predict the sharp decline in the homicide rate in 1976. '
Column 4 reports the F-values for the Chow tests of the equality of the coefficients for
the subperiod in column | and the subperiod consisting of the remaining vears in the full

‘sample. For example, the first F-value in column 4 is for the test of the hypothesis that the

regression coefficients are equal over the 1936-55 and 1956-77 subperiods. Beginning with
th; 1936-66 and 1967-77 subperiods the F-values are calculated using the Chow test for
thz case of insufficient degrees of freedom. The 5% critical values of F are repdrted n
coiumn 3.

If the full sample is divided between 1962 and 1965 or between 1969 and 1973 the
hypothesis that the coefficients are equal over the two Subperiods is rejected at the 5%
level. However, if one divides the sample between 1955 and 1961 or between 1966 and
1968, the hypothesis that the regression coefficients are equal over the two subperiods is
not rejected. One might argue that dividing the sample at 1957 provides the most plausible
division. The trend of the homicide rate was negative from the early 1930s to 1957. In 1957
the homicide rate reached its minimum sample value: thereafter the trend of the homicide
ratz was increasing until 1974. The F-statistic for the hypothesis that the coefficients are
equal from 1936-57 and 1958-77 is 1.54 which is well below the 5 critical value of F.

Even if one were to believe that the division of the sample between 1962 and 1965 or
between 1969 and 1973 is more appropriate than some other division, the increased effi-
ciency from using the full sample regression estimates may outweight the bias in the

“coefficient estimates resulting from the restriction that the coefficient estimates be equal in

the two subperiods. Wallace [28] has shown that if the goal is to minimize the weighted
average of the mean square errors of the coefficient estimates, the resulting critical values
of Fare higher than the conventional F-values for Chow tests. ‘Using Goodnight and
Wilace's [13] tables for the weak MSE test for restrictions in regressions, the critical 5%
F-vaiue s, 4.29. From column 3 of Table VII the 5% critical value of Ffor the weak MSE
test is never exceeded.

‘Column 6 presents the F-values for the hypothesis of equal coefficients over the
subperiod indicated in ¢olumn 1 and the remaining years in the full sample except for the -
last two vears, 1976 and 1977. The largest F-value in column 6 is 2.04 which is below the
3% critical of F for the conventional Chow test. Even the weak evidence of instability in the
homicide function depends critically on the last two years of the sample. By deleting the
last two years frqm the sample there is no partition of the sample that yields an F-value
Which exceeds the 5% critical value of F for the Chow test. In summary, the homicide
function appears to be reasonably stable over time. The evidence for instability of the
homicide is weak and critically dependent on the last two years of the sample.

To test for the optimal functional form for the time-series data, suppose the model to
b: estimated with the time-serics data is ‘

Q" = ¢+ B PA3M + B,PCI™ + B,PE3™ + B, Y™ + B,LFP™
+ B,TT + B,A2129*" + B(REL™ + B, HWF® (25)

— o
u, = pu._y Te,
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where [p| < I and ¢, is NID(O o ) The Box-Cox [2] lransformatlon of the dependent
variable is defined by

q™ = (@ = 1)/Al forAl #0, - (26)

and :
' q* = Ingq, for A1 =0.

The transformation of the right- hand—sxde variables are similarly defined. The log-linear
functional form is represented by (A1, A2) = (0, 0) and the linear functional form is repre-
sented by (A1, A2) = (I, 1).

Letting "" be the vector of transformed observations on the homicide rate, X*? the
matrix of transformed observations on the right-hand-side variables, and B the vector of
coefficients, the log likelihood function for the sample of observations on the homicide rate

s

L = —T/2[In@2m0)] + 1/2In(1 = p®) — 1/2(*)[q*"
. T
—_ X(A'.'IB]r V"[qm' _ X(AZ)B] + (AI=1) z ]nq“ . (27)
. =1

where V' is the matrix

1 o . . . 0 0
= 1407 = 0 : : 0 0
0 —p  1+p’
0
140> —p
_O 0 ‘—p l_

Letting the first three terms in equation (27) be denoted by L,, equauon (27) sim-
plifies to

;
L =1L +A=1)3Ing,. (28)
=1

For given values of A1 and A2, maximizing L, with respect to B, o2, and p is the same as
maximizing the log-likelihood function for a linear regression with autocorrelated errors.
Beach and MacKinnon's [I] maximum-likelihood technique is used to estimate L, for
given values of Al and A2 and then it is a simple matter to add L, and (Al —1)XIn g, to

find L.*®
In Table VIII, the values of the estimated log likelihood function for the 1936-77 data

I8. See Seaks and Layson [27] for a more detailed discussion of this procedure.
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Table VIIL Test for Functional Form
2 NE L A2 NG L
—20 0 197.4 1 -4 222.0
—19 0 197.5 2 -5 220.5
18 0 197.5 3 -5 218.3
17 0 197.4 4 -5 215.6
—16 -1 197.5 5 -4 212.6
15 -1 197.4 6 -3 209.6
—14 -1 197.4 7 -1 207.0
-13 -1 197.3 8 0 204.7
-12 -1 197.2 9 1 203.0
-L1 -1 197.1 1.0 2 201.9
-1.0 -1 197.1 11 2 201.2
-9 -1 197.0 1.2 3 201.0
-3 -1 197.0 1.3 3 2010
-7 -1 197.1 14 3 201.2
-6 -1 197.4 1.5 3 201.6
-5 0 198.0 1.6 .4 202.0
-4 8 199.8 1.7 4 202.6
-3 6 209.0 1.8 4 203.2
-2 3 216.5 1.9 4 203.9
-1 0 220.8 20 4 7204.5
0 -3 222.3 2.1 4 205.1

are computed for different pairs of ()\l,-)\Z). In constructing Table VIII the value of A2 was
allowed to vary between —2 and 2.0 in increments of .1, and then for each value of A2, the
value of A1 was allowed to vary between —2 and 2 in increments of .1. Letting A1* be the
value of A1 that maximizes L for a given value of A2, the values of L for different ordered

pairs (A 1* A2) are reported in Table VIII. _
The global maximum value of the likelihood function in Table VIII is 222.33 at

()\1,5\2) = (—.3, 0):. The results of estimating this regression are given by

(3.32)

(1L.1)

18

(8.23)

3.04 —2.821nPA3 — 1.25InPC3 — .246 inPE3
(.70) (3.84)

— .020 TT + .207 InA2/129 — 5.4l InLFP
(2.30)

+ 839 InY — 327 InREL+ 717 InHWF,
(.58) -

(15.2)

p = —.465.

(29)
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Table I1X. Likelihood Ratio Tests for Alternative Simple Functional Forms

Functional Form . (A1 A2) L(AL. A2) ) X
Log-lin;:ar (0. 0) 220.96 ) 2.75
Semi-log o1 20170 41.26
Semi-log (1.0 205.06 ' 34.54
Linear - ‘ :(1. ) . 198.55 41.56
Optimal " ' (—.3.0) 222.33

In equation (29) the coefficients on the probabilities of purishment are all negative, statis-
tically significant,'® and consistent with the elasticity conditions. It is interesting to note that
the transformation of the independent variables, A2 = 0, is consistent with Ehrlich’s [9,
734-44] theoretical arguments for measuring the probabilities of punishment in logarithims.
The values of the log likelihood function for 4 alternative simple functional forms and
the optimal functional form, (): ] .X2) =(—.3,0). are presented'in Table IX. The likelihood
ratio test statistic for the hypothesis H:(A1LA2) = (A17.A2°) is 2[(5\1,)\2) — L(AI°.A27)]
which has a x* distribution with 2 degrees of freedom. The last column in Table IX report:
the values of this test statistic for 4 alternative simple functional forms. The 5¢; and 16
critical values of x” are, respectively. 5.99 and 9.21. The hypothesis that the homicide

. function is log-linear cannot be rejected at the 5% significance level. However, both

versions of the semi-log functional form and the linear functional form are easily rejected

_at the 1% significance level. The finding that the time-series estimates of the homicide

function are consistent with the log-linear specification corroborates Ehrlich’s [9] finding
that the optimal functional form for the cross-sectional homicide function is close to the
log-linear specification. '

Table X reports the coefficient estimates dnd 1-statistics of the probabilities of pun-
ishment for the 4 simple functional forms. For all 4 functional forms the probabilities of
punishment are negative and statistically sxgmﬁcam at the 195 level. The deterrence findings
are clearly robust with respect to the choice of functional form. However, the ¢-statistics on
the probability of execution measured in natural values are considerably lower than the /-
statistics on probability of execution measured in logarithims.

Y. Conclusion

This paper Itas presented updated estimates of the U.S. homicide function that strongly
confirm Ehrlich’ [6; 9] deterrence findigs. The basic deterrence results reported here are
also consistent with the author’s [20; 21] studies of Canadian homicide and Wolpin's [29]
study of homicide in England and Wales. For the full sample regressions estimated in this
paper, the probability of arrest, the conditional probability of conviction given arrest, and
the conditional probability of execution given conviction have negative and statistically
significant effects on the homicide rate. In addition the ranking of the estimated elasticities
of homicide with respect to the probabilities of punishment is consistent with sharp predic-
tions derived from the hypothesis of expected utility maximization.

19. In cquntion 29 all s-statistics are conditional on the assumption that Al = — 3 and A2 = 0.

- 19 -
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, Table X. Coefficients on the Probabilities of Punishment for Alternative Functional Forms

Functional Form Variables
In PA3 In PC3 In PE3
Log-linear -1.37 ~.548 =103
(4.00) (10.4) (13.5)
scmi.]og ‘ —. 118 -—.035 —.0058
(3.18) - (6.01) (6.13)
PA3 : PC3 ‘ PE3
Semi-log —.028 -.021 —.073
- (3.72) (1700 - (3.28)
Linear —.0018 —.0014 —.0044
(3.71) (7.89) (3.08)

Note: Absolute vaiue of r-statistics in parentheses.

In this paper the homicide rate is measured using the Vital Statistics measure of
homicides rather than the FBI series. Previous researchers have used exclusively the FBI
data in their time-series analysis. Bowers and Pierce [3], however, argue forcefully that the
Vital Statistics measure of homicides is superior to the FBI measure. It is found in this
paper that the Vital Statistics data supports the deterrence theory more strongly than the
FBI series. ‘

Two other important differences between previous research in this area and the esti-
mates presented in this paper are: (1) OLS methods are used in this paper rather than
2SLS and (2) the probabilities of punishment are measured by averaging the current
relative frequencies of punishment with their lagged values of the two previous years. The
use of OLS methods rather than 2SLS is justified by an application of Hausman'’s test and
by the use of lagged relative frequencies of punishment to measure murders subjective
probabilities of punishment. The particular lag structure used to measure the probabilities
is very simple-and somewhat arbitrary. However, the deterrence findings reported in this
paper are found to be robust with respect to the lag structure used. o
~ Three other important issues that have arisen in the debate over Ehrlich’'s homicide
work are carefully discussed: (1) the sensitivity of the deterrence results to the choice of
explanatory variables, (2) the stability of the homicide function over time and (3) the
choice of functional form. The deterrence findings are found to be robust with respect to

 the choice of explanatory variables and functional form. The use of the log-linear functional

form is justified by the Box-Cox analysis. The homicide function estimated in this paper is
also shown to be reasonably stable over time. ‘

From the specification search, it was found that the proportion of the population that
belongs to a religion has a negative and significant effect on the homicide rate in most
specifications. Two variables often used by researchers in estimating homicide functions —
the unemployment rate and the proportion of the population that is nonwhite — were
fOUnd to have inconsistent and generally insignificant effects on the homicide rate depend-
INg on the choice of explanatory variables. The labor force participation rate has a negative
and significant effect on the homicide rate in most specifications. Permanent income per

- - 20 -
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capita and the proportion of the population between 21 and 29 vears of agc have positive
effects on the homicide rate in most specifications.

The econometric evidence presented in this paper provides solid support for the deter-
rence hypothesis. The deterrence findings reported in this paper are not fragile. Different
sets of explanatory variables have been used, alternative functional forms for the homicide
function have been used and the homicide function has been estimated over different time
periods. The regression results consistently support the deterrence hypothesis that increases
in the probabilities of arrest, conviction, and execution reduce the homicide rate. Even
murderers appear to obey the law of demand.
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APPENDIX E
Federal Executions, 1930-63

Year Total Murder Kidnap Rape Espicnage Sabotage States in Which Executed

Total 33 22 1 2 2 6
1930 1 1 Kansas

1936 3 2 1 ' Indiana, Arizoma, Oklahoma
1938 5 52 Kansas (2), Illinois, Indiana,
1939 1 1 : o Alaska

1942 6 . 6 District of Columbia

1943 1 ‘ 1 Tennessee

1945 1 1 : , ‘ Wyoming

1948 5 5 California (3), Alaska, Florida
1950 1 1 . Alaska

1953 4 2b 2 Missouri (2), New York (2)

1954 1 1 » New York

1956 1 1© S Missouri

1957 2 2 Georgia

1963 -1 1d Iowa

Note: Of the 33 persons executed, 28 were white, 3 black, and 2 American Indians. Of the
three executions of blacks, two took place in 1948, one in 1950. Of the two executions of
American Indians, one took place in 1936 and one in 1939.

Since 1930, the U.S. Army carried out 160 executions—148 from 1942 to 1950, three
each in 1954, 1955, and 1957 and one each in 1958, 1959 and 1961. Of the total, 106 were

for murder (including 21 rape/murder), 53 were for rape, and 1 was for desertion. The U.S

Navy has not carried out an execution since 1849.

4 Includes 2 cases of bank robbery/mirder and 1 kidnap/murder.
b Includes 2 cases of kidnap/murder.
€ Includes 1 case of kidnap/murder.
d Includes 1 case of kidnap/murder.
Source: Bureau of Justice Statistics, Capital

Punishment 1984: A National Prisoner Statistics
Report, Table 5 (and supplemental data).
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UsS. Department of Justice
Bureau of Justice Statistics

Capital Punishment

At yearend 1984, States reported a
total of 1,405 prisoners under sentence
of death. During that year, 280
prisoners were received under sentence
of death and 84 prisoners were removed
from the population under sentence of
death (including 21 prisoners ex-
ecuted). The 21 executions carried out
during 1984 brought to 32 the total
number executed since 1976 when the
death penalty was affirmed in three
cases before the United States Supreme
Court. Since 1930, when national
reporting began, 3,891 executions have
been conducted under civil authority in
the United States.

All persons under sentence of death
at yearend 1984 were convicted of '
murder. Of the 1,405 inmates, 1,388
were male and 17 were female; 804
were white, 585 were black, arkd 16
‘were classified as other races.® The
median age of those under sentence of
death was 31 years and the median time
since sentence was imposed was 33
months. Approximately 2 of every 3
offenders under sentence of death had a
prior felony conviction; nearly 1 out of
10 had previously been convicted of
homicide. About 2 out of 5 were under
some crimineal justice status at the time
of their capital offense; half of these—
20% of all those under sentence of
death—were on parole, while the rest
either were on probation, were prison
inmates or escapees, or had pending
charges.

1

Nearly 63% of those under sentence
of death were held by States in the

"' South, Western States accounted for an

additional 21% of those sentenced to
death, North Central States for 12%,
and Northeastern States for 4%,
lan additional 160 executions have been carried out
under military authority since 1930,
20ther races include American Indians and Asian
Americans. For additional discussion of race and

. capital puni nt see the appendi .

Capital Punishment 1984 marks
the 54th consecutive year that
data describing prisoners under
sentence of death have been
published by the Federal govern-
ment. This year's report incorpo-
rates information on the criminal
histories of those under sentence
of death, including the number
with prior felony convictions and
prior convictions for homicide, as
well as their criminal justice
status at the time of the capital
offense (e.g., on probation or pa-
role, facing pending charges for
other crimes, or a prison inmate or

August 1985

escapee). Given the continuing
interest in race data relating to
capital punishment, this report
presents data for 1980 through
1984 comparing the race of those
arrested, imprisoned, sentenced to
death, and executed for murder.
The Bureau of Justice Statistics
gratefully acknowledges the
cooperation and participation of
State officials whose generous
assistance makes this reporting
program possible.

Steven R. Schlesinger
Director .

Florida had the largest number of
inmates under sentence.of death (215),
followed by Texas (178), California
(172), and Georgia (111). Of those
received under sentence of death in
1984, 56% were in the South, 20% in
the West, 16% in North Central States,
and 8% in the Northeast. Twenty-seven
States received prisoners under a sen-
tence of death in 1984; by yearend 1984
a total of 32 states had prisoners under
sentence of death.

The 21 executions in 1984 were
carried out by six States: 8 in Florida,
5 in Louisiana, 3 in Texas, 2 in Georgia,
2 in North Carolina, and 1 in Virginia.
Of those executed, 13 were white

-males, 7 were black males, and 1 was a

white female. Between 1977 and 1984,
about 1.4% of those under sentence of
death were executed and approximately
36% received other dispositions result-
ing in removal from the population
under sentence of death. Those exe-
cuted between 1977 and 1984 spent an
average of 6 years between the time
the death sentence was originally im-
posed and the date it was carried out.

Capital punishment in the courts

In the 1972 decision Furman v.
Georgia, the Supreme Court struck
down on Eighth Amendment grounds
State and Federal capital punishment
laws that permitted wide discretion in
the application of the death penalty. "In
response, many States. revised their
statutes to conform to the guidelines in
Furman. The High Court clarified
these guidelines in a series of five
decisions announced on July 2, 1976, In
Woodson v. North Carolina and Roberts
v. Louisiana the Court struck down
State statutes that required mandatory
imposition of the death penalty for
specified crimes. As a direct con-
sequence, mandatory death penalty
provisions in 21 States were invalidated
either through subsequent court action
or repeal by State legislatures. This
resulted in the modification (to life
imprisonment) of death sentences im-
posed upon hundreds of offenders in
these States. In three other major
cases, however, the Supreme Court up-
held State death penalty laws that
afforded sentencing authorities
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discretion to impose death sentences
for specified crimes (Gregg v. Georgia
Jurek v, Texas, and Proffit v. Florida).
The Court validated statutes that per-
mitted the imposition of the death pen-
alty after consideration of aggravating
and mitigating circumstances.

Further refinements in the Court's
views of State death penalty statutes
were offered in cases during the late
1970's and early 1980's relating to such
issues as whether rape may be punish-
able by death (Coker v. Georgia), miti-
gating factors only listed in statute
(Lockett v. Ohio), excusing jurors from
service (Adams v. Texas), findings by
juries on lesser included offenses (Beck
v. Alabama), the use of testimony from
a pretrial competency hearing (Estelle
v. Smith, failure to consider mitigating
factors (Eddings v. Oklahoma), convic-
tion under a statute that has been
partially struck (Hopper v. Evans), jury
instructions regarding possible com-
mutation by a governor (California v.

- Ramos), commission of "harmless,

error” by sentencing judge (Barclav v.
Florida), and admissibility of psychi-

atric evidence predicting future dan-
gere (Barefoot v. Estelle). .

During 1984 the U.S. Supreme Court
made a key decision on the issue of pro-
portionality in capital cases. This is
the concept that States should compare
each death sentence with sentences im-
posed in comparable cases throughout
the State to determine whether similar
cases are being handled in a similar
way. On January 23, 1984, the Court
upheld the death sentence in a Cali-
fornia murder case, holding that a
proportionality review by an appellate
court was not a Constitutional re-
quirement, even though many State
death penalty laws provided for such a
review (Pulley v. Harris).

On May 14, 1984, in Strickland v.
Washington, the U.S. Supreme Court
handed down an important decision
bearing on the Sixth Amendment's
guarantee of a defendant's right to
"reasonably effective" counsel in
capital cases. The defendant had
originally appealed a Florida court's
death sentence in a multiple murder
case on grounds that his counsel had
been ineffective in failing to seek out
character witnesses or to request a
psychiatric examination. The appeals
to the State Supreme Court and Federal
District Court were rejected because
"aggravating circumstances” had justi-
fied the death penalty, and although it
was conceded that the counsel had
erred in failing to investigate miti-
gating evidence, "no prejudice" to the
defendant's sentencing had resulted.

Table 1. Profile of capital i

and legal changes during 1984

Jurisdictions

| authorizing

capital . .

punishment Struck Revised or Automatic

at some time down replaced by  appeals

during 1984 by courts  legisiature required Capita] offenses

Federal Alrcraft piracy

Alabama Yes Murder

Arizona Yes Yes First degree murder

Capital murder
California Partially First degree murder w/special
X circumstances
Colorado Yes First degree murder, first degree
. . kidnaping w/death of the victim

Connecticut Yes - Murder

Delaware -Yes Eirst degree murder

Florida Yes First degree murder

Georgia First degree murder

ldaho Yes Yes Pirst degree murder, kidnaping w/aggra-
vating factors .

Illinois Yes Yes Murder

Indiana ! Yes Murder

Kentueky Yes First degree murder, kidnaping when
victim is k[lied

Louisiana . Yes First degree murder

Mearyland Yes Yes First degree murder

Massachusetts Wholly . :

Mississippi Yes Capital murder; rape in the commission of
another felony, felonious child abuse,
rape of a female child under the age of
12 by a person age 18 or older

Missouri Yes Yes First degree murder

Montans Yes Deliberate homicide, aggravated kidnaping

. resulting in victim death

Nebraska Yes First degree murder

Nevada Yes First degree murder

New Hampshire Yes Contract murder or murder of a law

enforcement officer or kidnaping vietim

New Jersey Knowing or purposeful murder, contract
murder

New Mexico Yes First degree murder

New York Wholly

North Carolina Yes First degree murder

Ohio Aggravated murder

Oklahoma Yes Murder

Oregon . Yes Yes Aggravated murder

Pennsylvania : Yes First degree murder

South Carolina Yes Murder with specified aggravating
circumstances

South Dakota Yes -Yes First degree murder, kidnaping with gross
permanent physical injury

Tennessee Yes First degree murder

Texas Yes Murder of public safety officer, fireman, or
prison employee; murder during specified

. felonies or escapes; contract murder

Utah Yes First degree murder, aggravated assault by |
a prisoner

Vermont Murder of police or corrections officer, ~
kidnaping for ransom

Virginia . Yes Capital murder

Washington Yes Aggravated murder

Wyoming Yes Yes First degree murder

Note: Jurisdictions not authorizing the death
penalty during 1884 were Alaska, Distriet of
Columbia, Hawaii, lows, Kansas, Maine,
Michigan, Minnesota, Notth Dakota, Rhode

Island, West Virginia, and Wisconsin. For
additional detail on revisions and capital
offenses see table 2.

Although the Federal Court of Appeals
reversed these judgments, citing the
Sixth Amendment, the High Court up-
held the trial court's decision on .
grounds that the counsel's conduct had-
been "reasonable” and that no omitted
evidence "would have changed the con-
clusion that the aggravating circum-
stances outweighed the mitigating
circumstances.”

Another important issue—whether
trial judges_ may override jury recom-
mendations of life imprisonment and

2

impose a death penalty—was dealt with
by the High Court in Spaziano v.
Florida on July 2, 1984.  In this case,
which involved a murder preceded by
torture of the victim, the judge had
overridden a jury recommendation for
life imprisonment, which under Florida
law was advisory only.

The High Court held that (1) it is
not error for a trial judge to fail to
. instruct a jury on lesser included of-
" fenses when no such offense is asserted
by the prosecution, (2) there is no
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Attachment 1

Authority Of the Commission Over Capital Sentencing Issues

 A. - The Commission Has Broad General

‘Supervisory Powers Over Federal
Criminal Sentences .......cccieiiectitietiianiiiann.

B.A  Sentencing Gﬁidelines That Include
Death Sentences Are Required To Achieve

The Purposes of Sentencing Reform Act ...... cessessses
1. Just Punishment ...;....., ..... ceeeneean ceeeneenn
2. DEterYencCe ...eeeeeseeenens ......;.;.............
3. Incapacitation S L
4. Rehabilitation ..eoeeeeveeeee.. et eeeneaeeeeaseas .

c. The Commission Has The Power, And Possibly
The Statutory Responsibility, To Draft
Guidelines That Provide For The Death
Penalty For Some Crimes ...... et eccessssssssssssessas

D. Construing the Commission’s Guideline
. Authority To Reach Death Penalty Issues
Is Consistent With Other Portions Of
The Sentencing Reform AcCt ......cceeevecccscocsccccsns

1. An Express Reference To The Death
" Penalty Suggests That the Commission
May Properly Consider Death Penalty
ISSULS .t.iieeeeccecrsassrescsssssssncsannns cesaees

2. The Act’s Express Enumeration Of
Certain Sanctions Does Not Preclude ,
Death Penalty Sanctions ................ ceieecsana

3. The Aircraft Hijacking Death Penalty
Is Explicitly Preserved By The Act ..............

)

~ E. The Sentencing Reform Act Does Not Embody

A Silent Congressional Purpose to Exclude
Death Penalty ISSUES t.ecceesssscscsccscsssscnscsacaccsss

CODC].\J.Sion .........'."Ol.I....'........0...0.'....'0.......
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10

11

16

17

17

24

27

28



°

'A number of important federal statutes embody leglslative
judgments that capital punishment is an appropriate sentence in

some circumstances for particularly heinous crimes. See, e.q.,
18 U.S.C. §351 (murder of member of Congress); 18 U.S,C.-§1751
‘(assassination or kidnapping resulting in death of the

President); 18 U.S.C. §2381 (treason); 18 U.S.C. §1111 (first
degree murder). A list of these statutes is provided in
Attachment 4. These federal statutes are currently inoperative

‘only because they possibly do not contain constitutionally

adequate procedures for weighing aggravating and mltigating

- circumstances as required by the Supreme Court’s decision in
- Furman v. Georgia, 408 U.S. 238 (1972) and later cases.

Examination of the Sentencing Reform Act of 1984, enacted as
chapter II of the Comprehensive Crime Control Act of 1984, Pub.

" L. 98-473, 98th Cong., 2d Sess., and relevant leglslative history

leads to the conclusion that the Sentencing Commission’s
jurisdiction includes the promulgation of guidelines for the -
imposition of the death sentence under these statutes. Indeed,
guidelines without death penalty sanctions may not comply with
the statutory directives to the Commission.

A. The Comm1551on Has Broad General Supervisory.
Powers over Federal Criminal Sentences

It is apparent that the prov151ons of the Sentencing Reform
Act of 1984 are sweeping in their scope. As one commentator has
observed, the provisions ”are intended to reform federal sentenc-
ing practices and procedures. Their likely effect, however, will

‘not be to reform criminal sentencing, but to revolutionize it.”

Rezneck, The New Federal Criminal Sentencing Prov151ons, 22 Am.
Crim. L. Rev. 785, 785 (1985).

The Commission’s pr1nc1pa1 purposes are to establish
sentencing policies and practices for the federal criminal
justice system, including promulgating guidelines and prescribing
the appropriate form and severity of punlshment for offenders
convicted of federal crimes. As specified in 28 U.S.C. §991(b),
the policies practices and sentencing guidelines established by

- the Commission are de51gned to:

” (A) assure the meetlng of the purposes
of sentencing as set forth in section
3553 (a) (2) of title 18, United States Code
[in brief, those purposes are just punish-
ment, deterrence, incapacitation, and
rehabilitation}];

”(B) provide certainty and fairness in
- sentencing practices, by avoiding unwarranted
sentenc1ng disparities among offenders with
similar characteristics convicted of similar
criminal conduct, while permitting sufficient



judiCial flexibility to take into account relevant
aggravating or mltlgatlng factors ....”

7 (C) reflect, to the extent practlcable,
advancement in the knowledge of human
behavior as it relates to the crlmlnal
justlce process ....”

The Commission is also charged w1th the on-going respon51b111t1es
of: evaluating the effects of the sentencing guidelines on the

criminal justice system, including the impact on the resources of

the Bureau of Prisons; recommending to Congress appropriate
modifications of substantive criminal law and sentencing

- procedures, as well as revisions of the sentencing guidelines;

establishing a research and development program on sentencing
practices and procedures; and other related duties.

The power given the Commission over criminal sentences is
very broad. Congress in fact recognized the ”extraordlnary
powers and responsibilities vested in the Commission.” S. Rep.
98-225, 98th Cong., 1st Sess., p. 160 (1983). At first blush,
then, the Commission -- as the agency charged with review1ng
criminal sentencing -- seems to have death sentence issues w1th1n
its bailiwick.

B. Sentencing Guidellnes that Include Death Sentences
are Required to Achieve the Purposes of Sentencing
Reform Act .

The Commission’s guidelines are required to achieve several
purposés. Specifically, the guidelines should ensure that
federal sentences are designed:

”(A) to reflect the seriousness
- of the offense, to promote respect
for the law, and to provide just
punlshment for the offense;

”(B) to afford adequate deterrence to
criminal conduct,

”(C) to protect the public from
further crimes of the defendant, and

7 (D) to provide the defendant with
‘needed educational or vocational
training, medical care, or other
correctional treatment in the most
effective manner;....” 18 U.S.C.
§3553(a) (2) (Supp. III 1985).
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These goals have binding effect on the Commission: The
Sentencing Commission is charged by 28 U.S.C. §991(b) (1) (A) with

'establlshlng sentencing policies and practices that ”assure the

meeting of [these] purposes ....” For certain aggravated federal
offenses, only sentencing guidelines that provide for death

‘sentences will comply wlth this statutory charge to the

Commission.
1. JUst Punishment
Congress has explalned that the first purpose -- just

punlshment -- ”should be reflected clearly in all sentences; it
is another way of saying that the sentence should reflect the

- gravity of the defendant’s conduct.” S. Rep. No. 98-225, 98th

Cong., 1lst Sess. 75 (1983).

The intentional and unjustlfled taking of an innocent’
person’s life is an offense that, in the presence of aggravating

factors and in the absence of mltlgating factors, deserves a
‘death sentence.1 The Senate Judiciary Committee has recognized:

"Murder does not simply differ in magnitude
from extortion or burglary or property
destruction offenses; it differs in kind.
Its punishment ought also to differ in kind.
It must acknowledge the inviolability and
dignity of innocent human life. It must, in
short, be proportionate.” S. Rep. 98-251,
98th Cong., 1lst Sess. 13 (1983).

What sanction is proportionate and, therefore, what
constitutes just punishment for persons who commit certain types
of murder, is admittedly a subjective judgment. Nevertheless,

‘when there is widespread public agreement that the death penalty

is a just punlshment for certain kinds of murder -- as there is

1 If murder is such a crime, a fortiori treason and

'esplonage also constitute such crimes. As Judge Kaufman

explained in United States v. Rosenberg, 109 F.Supp. 108, 110
(S.D.N.Y. 1953), ”At the time of the imposition of the sentence,
... I pointed out that the crime for which these defendants stood
convicted was worse than murder. The distinction is based upon

‘reason. The murderer kills only his victim while the traitor

violates all the members of his society, all the members of the
group to which he owes his alleglance "



in this country today? -- then the Commission is obliged to act

~accordingly. The legislation and its drafting history indicate
that the determination of questions of proportionality between

offenses and penalties imposed for them optimally should not
depend primarily on the theories of particular writers or the

" personal feellngs of Commission members about what sort of
punishment is fitting for what sort of offense and offender, but
-should take account of public attitudes on this question. This

point is implicit in the statutory specification that sentences
should be fashioned so as to ”“promote respect for the law,”
§3553(a)(2)(A), and is also supported by more explicit statements
in the legislation and the Committee Report indicating that
sentencing levels may appropriately be coordinated to “the
community view of the gravity of the offense” and should ”“reflect
current views as to just punishment.” See 28 U.S.C. §994(c) (4):
S. Rep. 98-225, 98th Cong., 1st Sess. 170-71, 178-80 (1984).

The retributive function of the death penalty does not serve
only to vindicate the abstract moral principle that a criminal
should receive his just deserts. Equally important, it also

affirms the sanctity of innocent human life and, thereby,

protects such life. Walter Berns has traced the process by which
the retributive aspect of punishment prevents crime =-- including
capital crime. To summarize his explanation: we punish in part
because we are angry at what the criminal has done, and want to
pay him back; the law respects and rewards our anger (which is a.
sign of caring for others) when it punishes the object of that
anger; in so doing, the law praises and promotes law-abiding
habits. In short, the retributive aspect of punishment has what
has been described as a ”general deterrent effect”; it deters
crime not by instilling fear of punishment, but -- through a
prdcess of rewarding the anger aroused by the sight of crime --
by praising law abidingness. Testlmony of W. Berns, Capital

‘Punishment, Hearings before the Senate Committee on the
.Judlqlary, 97th Cong., 1lst Sess. 246-247 (1981).

2 Gallup . poll released on February 3, 1985, reported that
72 percent of Americans favor capital punlshment for persons who
commit murder -- the highest rate of public approval of the death
penalty in the half-century of scientific polling. By comparl—

‘son, the approval rate was 66 percent in 1981 and 49 percent in

1971. The report also noted, however, that the approval rate

would decline to 56 percent if life imprisonment without parole
were a certainty for murderers..

Similarly, according to a Media General-Associated Press
Survey released at the same tlme, 84 percent of Americans approve
the death penalty.



Of course, in order to protect lives through the operation
-of this ”general deterrent effect,” retribution must be appro-
"priate to the offense committed. #”So the question becomes,” as
Berns puts it, ”how do we pay back those who are the objects of
great anger because they have committed great crimes against us?”
The answer Berns gives is worth quotlng at some length:

"The purpose of the criminal law is not
merely to control behavior -- a tyrant can do
that -- but also to promote respect for that
which should be respected, especially the
lives, the moral integrity, and even the
property of others. In a country whose
‘principles forbid it to preach, the criminal
law is one of the few available institutions
through which it can make a moral statement
and, thereby, hope to promote this respect.
To be successful, what it says -- and it
makes this moral statement when it punishes
-- must be appropriate to the offense and,
therefore, to what has been offended. 1If
human life is to be held in awe, the law
forbidding the taking of it must be held in’
awe; and the only way it can be made to be
awful or awe inspiring is to entitle it to
inflict the penalty of death.

W. Berns, ”Defending the Death Penalty,”
Crime and Delinquency (Oct., 1980), reprinted
in S. Rep. 98-251, 98th Cong., 1lst Sess. 10
(1983) .

2. Deterrence

The second purpose the Commission is charged with meeting is
”to afford adequate deterrence to criminal conduct.” 18 U.s.c.
§3553(a) (2) (Supp. III 1985) - As Congress has recognlzed in
adopting death penalty prov151ons, a death penalty is the only
adequate deterrent for some crimes.

The most recent substantial empirical study concludes that
the death penalty does deter homicide. The study, by Professor
Stephen K. Layson of the University of North Carolina at
- Greensboro, utilizes sophisticated time-series techniques and
data from the United States from 1936 to 1976. The study takes
into account v1rtua11y all previous important criticisms of time-
series research on the death penalty. Previous studies had been
criticized on the following grounds: (1) the FBI data used to
measure homicides and the probabilities of punishment were
suspect, especially during the 1930s; (2) the results were .
sensitive to the inclusion of additional explanatory variables
and the choice of functional form; (3) the regressions were



‘unstable over the 1960’s; and (4) the negative correlations
‘between the homicide rate and the probabilities of punishment

could be explained by the effect of the homicide rate on the

. probabilities of punishment, not vice versa. Layson, Homicide

and Deterrence: A Reexamination of the United States Time-Series
Evidence, 52 S. Economic J. 68, 68 (1985) (emphasis added). To
solve these problems, Layson: (1) used more reliable Vital
Statistics data on homicide deaths in place of FBI data; (2)

‘employed additional explanatory variables and various functional

forms; (3) ran the regressions over various time periods,

“including and excluding the 1960’s; and (4) demonstrated that the
- negative correlations could only be explained by deterrence
theory.3

Layson’s study concluded that increases in the probability
of execution reduced the homicide rate.4 Specifically, Layson

_ 3 pata limitations in the Layson study make it 6 difficult
to respond to one observation regarding previous studies. Since
accurate time-series data on imprisonment length is not
available, Layson’s estimate for the effect on the murder rate
from the reduction in executions over time may include the effect.
from the reduction in length of imprisonment over time. However,
this observation does not undercut the basic finding of Layson.
Murderers who are sensitive to a reduction in the average length
of imprisonment would presumably also be sensitive to a reduction
in the probability of execution. Also, Layson’s result holds
over a variety of different time periods. See Layson, su ra, at
80-81l. Since it is not clear that average sentence length was
falling during all of the time periods, the probability of
execution likely has at least some deterrent effect.

_ It should also be observed that Layson’s estimates for the
deterrent effect of the death penalty may have been biased .
downward by his use of aggregate United States data for periods
when the penalty was effectively limited to a subset of states.

”The econometric evidence presented in this
paper provides solid support for the
deterrence hypothesis. The deterrence

. findings reported in this paper are not
fragile. Different sets of explanatory
variables have been used, alternative
functional forms for the homicide functions
have been used and the homicide function has
been estimated over different time periods.
The regression results consistently support
the deterrence hypothesis that increases in
the probabilities of arrest, conviction, and

(continued...)
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fouhd that on average each execution deterred more than eighteen
murders. - The basic deterrence result of the study is consistent

with other studies by Layson,3 Isaac Ehrlich,® and Kenneth
" Wolpin.’ While complete confidence in Layson’s study must await

replication (which is already underway), his most recent finding

provides strong support for the prop051tlon that the death

penalty deters murder. :

Entirely apart from sophisticated econometric studies, logic.
compels the conclusion that the death penalty is the most
effective deterrent for some kinds of murders -- those that
require reflection and forethought on the part of persons of
reasonable intelligence and unimpaired mental faculties.® Such

persons logically can be assumed to be deterred to some extent by

the existence of the death penalty, and more deterred by the
finality of death than they would be by the next most serious
penalty, life imprisonment without parole. As the Supreme Court
observed in Gregg v. Georgia, 428 U.S. 153, 186 (1976): ”There
are carefully contemplated murders, such as the murder for hire,
where the possible penalty of death may well enter into the cold

4(...continued)
execution reduce the homicide rate. Even
murderers appear to obey the law of demand.”
Layson, supra, at 89 (emphasis added).

5 see Layson, Another View of the Canadian Time-Series
Evidence, Canadian J. of Economics, pp. 52-73 (1983); Layson, A
Reexamination of the United States and Canadian Time-Series
Evidence on Homicide and Deterrence, Ph.D. dissertation, Univ. of
Chicago (June, 1983). : : :

& see Ehrlich Capital Punishment and Deterrence: Some
Further Thoughts and Additional Evidence, Journal of Polltlcal

Economy, pp. 741-88 (Aug. 1977)

7 see Wolpin, Capital Punishment and Homicide in England: A

Summary of Results, American Econ. Review: Papers and
Proceedlngs, pp. 422-27 (May 1978).

8 Espionage. and treason are also generally crimes of
premeditation for which the sanction of death should operate as a
particularly effective deterrent. See Unlted States v.
Rosenberq, 109 F. Supp. 108, 115 (S.D.N.Y. 1953) (Kaufman J. )
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calculus that precedes the decision to act.” In a footnote, the

- Court added: “other types of calculated murders, apparently
‘occurring with increasing frequency, include the use of bombs or
~other means of indiscriminate killings, the extortion murder of

hostages or kidnap victims, and the execution-style killing of
witnesses to a crime.” Id, at n. 53.

) Given the inherent plausibility of the deterrent power of
the threat of death, society must choose between: (1) trading
the certain shortening of the life of a convicted murderer
against the survival of an unknown number of innocent persons
whose future murder by others becomes more probable unless the

‘convicted murderer is executed; and (2) trading the certain

survival of the convicted murderer against the loss of the lives
of an unknown number of innocent victims, who are more likely to
be murdered by others if the convicted murderer is permitted to
live. As Professor van den Haag has put it: #It seems immoral
to let convicted murderers survive at the probable -- or even at
the merely possible -- expense of the lives of innocent victims
who might have been spared had the murderers been executed.” - E.
van den Haag, In Defense of the Death Penalty: A TLegal - ,
Practical - Moral Analysis, 14 Crim. L. Bull. 51, 59 (1978). In
short, under the statutory scheme, only the death penalty can be
deemed ”“to afford adequate deterrence” to homicide.

3. Incapacitation

-

The third purpose the Commission is charged with meeting
through its guidelines is ”to protect the public from further
crimes of the defendant.” 18 U.S.C. §3553(a)(2)(C) (Supp. III
1985). In some circumstances, only a death sentence can provide
the proper level of protection to the public. '

It is obvious that the death penalty is the most effective
means of incapacitating murderers from committing further crimes

.of any sort. Incapacitation of such persons is important because -

it is generally acknowledged -- and can be proven by specific
examples? -- that some persons who commit capital crimes will

9 For example, Eddie Simon Wein was sentenced to death in

~Los Angeles Superior Court in 1957.  Instead of being executed,
.. he was released from prison in 1975 to live in West Los Angeles, -

without warning to his neighbors. Within months, he began to
attack and kill women in the area.. Fortunately for other
potential victims, his apprehension was swift. He was convicted
in 1976 of first degree murder of one woman, attempted murder of
another, and numerous sexual offenses. The woman who was killed
by Wein and the women who were scarred by him for life would not
have been victims if Eddie Wein had been executed as originally"
: ' ~ (continued...)



commit other capital crimes if given the opportunity. As the

Senate Judiciary Committee has explained:

”In some cases, imprisonment is simply
not a sufficient safeguard against the future
actions of criminals. Some criminals are.
incorrigibly:anti-social and will remain
potentially dangerous to society to the rest
of their lives. Mere imprisonment offers
these people the possibility of escape or, in
some cases, release on parole. Even if they
are successfully imprisoned for life, prison
itself is an environment presenting dangers

" to guards, inmates, and others. In each of
these cases, society is the victim.
Basically, there is no satisfactory
alternative sentence for these individuals..
Life imprisonment without parole, although at
first appearing to be a reasonable answer, is
in reality highly unsatisfactory. Such a ‘
sentence greatly increases the danger to
‘guards and to other prisoners who come into
contact with those who have been so
sentenced.” S. Rep. 98-251, 98th Cong., 1st
Sess. 12 (1983).10 .

- 9(...continued)
decreed. Here the death penalty would have spared an innocent

10 Recent events confirm that the Senate Report is entirely
correct in highlighting the serious problem of protecting prison
_officers and inmates from dangerous prisoners already serving
life sentences for murder without any realistic possibility of
parole. At least five federal prison officers have been killed
since December 1982, and the inmates in at least three of the
incidents were already serving life sentences for murder. In the

" most secure cell block of America’s highest security prison --

the Control Unit of the Marion, Illinois, penitentiary -- there
were, in March 1984, 19 prisoners who had murdered prison
officials or other inmates while in prison. 1Is it a just result
‘that no additional punishment be imposed for such crimes, leaving
these inmates essentially free to murder with impunity? In view

of the long sentences (including ”real life” sentences) that the =

Sentencing Commission is recommending for some crimes, this
problem can be expected to increase in the future.
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While it is not possible to determlne how many innocent
lives have been saved by the execution of convicted murderers who

‘would have killed again had their lives been spared, the data

available suggest that this is not an insignificant number. For

example, according to the Bureau of Justice Statistics (”BJs”),

of the roughly 52,000 inmates in state prisons in 1984 serving

~ time for murder, about:810 had previously been convicted of

murder, and had killed 821 persons following their prior murder
convictions. If each of these inmates had been executed
following his first murder conviction, 821 lives would have been

‘saved. Of cOurse, since only a small fraction of convicted

murderers receive the death penalty, 821 is not a fair estimate.
A more reliable number can be derived by multiplying 810 convicts
by 2.7 percent -- the proportion of convicted murderers who had
been sentenced to death and were awaiting execution at the end of
1984, according to BJS. This calculation yields a figure of 21
innocent lives saved -- surely a testimonial to the incapacita-
tive benefits of the death penalty -- and strongly suggests that
in some circumstances life sentences in lieu of death sentences
would not adequately “protect the public from further crimes” by
defendants, as required by §3553(a) (2) (6).

4. Réhabilitation

It might be argued that the fourth purpose the Commission is
charged with satisfying -- “to provide the defendant with needed

educational or vocational training, medical care, or other

correctional treatment in the most effective manner” -- rules out
the possibility of death penalties. Entirely apart from running
afoul of the strong presumption against implied repeals discussed
below, see part D.2 infra, such a claim would be facetious at

best. As the Commission itself has recognized, rehabilitation is
to be achieved only “to the extent consistent with the objectives

- of protecting the public and providing just punishment and
‘deterrence.” 7U.S. Sentencing Commission, Preliminary Draft

Guidelines, p. 7 (Sept., 1986). Moreover, for all candidates for
the death penalty, the alternative sentence will be a lengthy
term of imprisonment. In such circumstances, rehabilitative
goals are unimportant and the Commission need not consider them.
See 18 U.S.C. §3551(A) (Supp. III 1985) (defendants shall be
sentenced to achieve the specified purposes ”“to the extent that
they are applicable in light of all the circumstances of the
case”). As the Senate Report to the Act explains, “almost
everyone involved in the criminal justice system now doubts that
rehabilitation can be induced reliably in a prison setting, and
it is now quite certain that no- one can really detect whether or

when a prisoner is rehabilitated.” S. Rep. 98-225, 98th Cong.,

1st Sess. 38 (1983). Thus, the statutory scheme rejects
rehabilitation as a general purpose for providing a prison
sentence. See 28 U.S.C. §994(k) (Supp. III 1985) (”The
Commission shall insure that the guidelines reflect the



1nappropr1ateness of imposing a sentence to a term of
imprisonment for the purpose of rehabllltatlng the defendant

eeed?)

: In summary, the goals the Commission’s guidelines are
statutorily instructed. to achieve require the use of a death
penalties, in proper circumstances and where Congress has so
- provided. Sentencing guidelines that do not permit death
penalties in those situations would apparently fail to comply
with the statutory directive.

c. The Commission Has the Power, and Possibly the
Statutory Responsibility, to Draft Guidelines -
That Provide for the Death Penalty for Some Crimes

The most important power given to the Commission is the
- power to draft “guidelines” specifying sentences for virtually
all convicted federal offenders.ll The guidelines are not
intended to be merely precatory. The statute provides that the
sentencing court “shall impose a sentence of the kind, and within
the range” referred to in the applicable guidelines, unless the
court finds that ”“an aggravating or mitigating circumstance
exists” in the particular case that was not adequately taken into
consideration by the Sentencing Commission in formulating gquide-
lines. 18 U.S.C. §3553(b) (Supp. III 1985). Both the government
and the defendant may appeal sentences that fall outside of the
guidelines. 18 U.S.C. §3742 (Supp. III 1985).

, The guidelines the Commission must promulgate could specify
capital sentences where Congress has authorized such sentences.
The statutory authority for the Commission to issue sentencing
guidelines is found in 28 U.S.C. §994(a) (1) (Supp. III 1985).
This provision authorizes the Commission to promulgate and
distribute

?"guidelines, as described in this
section, for use of a sentencing court in
determining the sentence to be 1mposed in a

criminal case, 1nclud1ng -

”(A) a determination whether to
impose a sentence [of] probation, a
fine, or a term of imprisonment;

11 mhe statutory scheme generally excludes persons convicted
of offenses unique to the District of Columbia or covered by the
Uniform Code of Military Justice. See 18 U.S.C. §3551 (Supp. III

: « 1985) .

iy
N
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”(B) a determination as to the
appropriate amount of a fine or the
appropriate length of a term of
probation or a term of
imprisonment....” (Emphasis
added.) . ‘

The statute speaks in general terms and delegates broad authority
to the Sentencing Commission. The Commission’s charge is simply
to promulgate guidelines ”for use of a sentencing court in deter-
mining the sentence to be imposed in a criminal case.” Indeed,
the legislative history reveals that ”[t]he Commission is free to
include in the guidelines any matters it considers pertinent to.
satisfy the purposes of sentencing.” S. Rep. 98-225, 98th Cong.,
1lst Sess. 168-169 (1983) (emphasis added). The plain meaning of
this grant of authority encompasses guidelines pertaining to
death sentences and related issues.l

At this point, it may be useful to anticipate a counter-
argument. It might be suggested that the specific Congressional
requirement that the guidelines ”include” ranges concerning
certain sanctions -- probation, imprisonment, and fines -- rules
out guidelines for other sanctions, such as capital punishment.
This restrictive interpretationi however, is clearly not required
by the language of the statute. It is also refuted by the

12 Nothing in the Act would prevent the Commission from
adopting guidelines that would govern jury determination of
aggravating and mitigating circumstances in capital cases. Such
guidelines would be “for use of a sentencing court in determining
the sentence to be imposed in a criminal case,” 28 U.S.C. .

§994 (a), since a jury can be regarded as part of a “court,” and
its action in determining a sentence can be regarded as an action
of the “sentencing court”. See BLACK’S LAW DICTIONARY (5th ed.
1979) (defining ”court” as ”[a] body organized to administer
justice, and including both judge and jury”). Moreover, the
Commission is given several broad delegations .of power that would
subsume jury-related sentencing issues. For example, under 28
U.S.C. §995(a)(22), the Commission has the power to ”“perform such
other functions as are required to permit Federal courts to meet
their responsibilities [to insure that sentences reflect the
seriousness of the offense, afford adequate deterrence, etc.] and

- to permit others involved in the Federal criminal justice system

to meet their related responsibilities.” (emphasis added).

13#[Tihe term ’including’ is not one of all-embracing .
definition, but connotes simply an illustrative application of
the general principle.” Federal Land Bank of St. Paul v.

 (continued...)
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" legislative history, which states explicitly that #[t]he list of

determinations [in §994(a) (1)) concerning which the guidelines
should make recommendations is not necessarily inclusive” and

~that the guidelines may include specifications concerning other
types of sanctions. S. Rep. 98-225, 98th Cong., 1st Sess. 165

(1983) (emphasis added). Moreover, in §994(c) the Commission is
instructed to consider‘a number of factors

7in establishing categories of offenses for
use in the guidelines and policy statements
governing the imposition of sentences of
probation, a fine, or imprisonment, governin
the imposition of other authorized sanctions,
- governing the size of a fine or the length of
a term of imprisonment, or supervised
release, and governing the conditions of
probation, supervised release, or
imprisonment ....” (emphasis added).

The reference to ”other authorized sanctions” is further evidence
that sanctions other than probation, fines, and imprisonment may

be addressed in the guidelines. A death sentence is, of course,

an "authorized sanction” for certain federal crimes. See, e.dqg.,

18 U.S.C. §1111(b); 18 U.S.C. §2381; 18 U.S.C. §351. '

Indeed, the Commission’s statutory mandate may'require that
guidelines for capital sentencing be provided in connection with
statutes that authorize that sanction. Section 994 (b) provides:

”The Commission, in the guidelines
promulgated pursuant to subsection (a) (1),
shall, for each category of offense involving
each category of defendant, establish a
sentencing range that is consistent with all
pertinent provisions of title 18, United
States Code. If a sentence specified by the
guidelines includes a term of imprisonment,

- the maximum of the range established for such
a term shall not exceed the minimum of that
range bX more than 25 per centum.” (emphasis
added) . 4 : o :

13 (...continued) , '
Bismarck Co., 314 U.S. 95, 100 (1941).

- 14 section 994 (b) has been ?technically” amended by S.1236,
which redesignated the first sentence as §994(b) (1) and the
second sentence as §994(b) (2). At the end of the second

- , (continued...)
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As noted earlier, several provisions of Title 18 'United States
Code provide for the death penalty. See, e. “18 U.Ss.cC.
§1111(b)  (first degree murder); 18 U.S.C. §2381"(treason), 18
U.S.C. §351 (murder of member of Congress). 15 These title 18
statutes embody legislative judgments that capital punishment is
the appropriate penalty for the most aggravated forms of the
offenses defined by their provisions. Accordingly, guidelines
that preclude capital punishment even for the most aggravated
offenses under these statutes would not be ”con51stent w1th all

' pertinent provisions of title 18.”

This conclusion is bolstered by the relevant legislative
history. The pertinent history states that ”[flor a particular
penal offense .... all the ranges together ... would be expected

to cover the spectrum from no, or little, imprisonment to the

statutory maximum, or close to it, for the applicable class of

- offense.” S. Rep. 98-225, 98th Cong., 1lst Sess. 168 (1983).

This statement reveals that Congress belleved that the Sentencing
Commission could promulgate sentencing ranges up to “the
statutory maximum”1®, a maximum that includes the death penalty
in some statutes. The legislative statement that the range
should at least extend to ”“close to” the statutory maximum
penalty supports the conclusion that the range should include

14(...continued)
sentence, S.1236 adds that ”if the maximum term of the range is
life imprisonment, the minimum shall not be less than 25-years
imprisonment.” Cong. Rec. p. H11295 (daily ed. Oct. 17, 1986).
For ease of reference, this memorandum will refer to §994 as
printed in 28 U.S.C. (Supp. III 1985)

15 Congress has not treated the death penalty provisions in

~title 18 as dead letters. Congress has not repealed these

provisions and indeed since Furman has reenacted two statutes
that provide for the death penalty through cross-references to 18
U.S.C. §1111. See Pub. L. 97-285, 96 Stat. 1219 (Oct. 6, 1982)
(reenactment of 18 U.S.C..§§35l, 1751)

. Moreover, the federal death penalty statutes have never been

declared unconstitutional, although they may well have been

rendered 1noperat1ve by Supreme Court decisions. See generally

‘Attachment 3 -- Effect of the Supreme Court's Decisions on

Federal Death Penalty Statutes.-

16 Note also that the Report uses the phrase ”statutory
maximum” not “maximum term of imprisonment.”
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capital puniShment under these statutes. A sentence of life
imprisonment would not be ”“close to” a statutory maximum of

death. “The penalty of death differs from all other forms of
criminal punishment, not in degree but in kind.” Furman v.
Georgia, 408 U.S. 238, 306 (1972) (Stewart, J., concurrlng)
Guidelines that prov1de only the p0551b111ty of life imprisonment
for partlcularly aggravated federal crimes for which title 18

- specifies a maximum penalty of death would not span the range to

7close to”. the maximum penalty and would not comply with the

Congressional directive.

While the Act does place certain limits on the Commission’s

‘power to issue guidelines, none of the limitations precludes the

Commission from considering death penalty issues. A recent House
Report concerning technical changes in the Sentencing Reform Act
stated: : : ,

"While the Commission is given considerable
discretion to develop such guidelines as it
sees fit, the Sentencing Reform Act does
require the guidelines to be based on at
~least 2 factors: offense severity and
offender characteristics. 28 U.S.C. 994 (c),
(d). Perhaps the most s1gn1f1cant limitation
upon the Commission’s discretion is the ’25%
rule.’ If a guideline calls for
imprisonment, the maximum term of
imprisonment called for in the guideline
cannot exceed the minimum term by more than
the 25% limitation.

“"The Act also places other limitations
on the Commission’s discretion, but these

limitations do not seriously restrict the

17 1n relation to 1mprlsonment the Senate Report presumably
left open the option of an uppermost guideline range that was
only ”close to” the statutory maximum because the sentenc1ng
court could then still impose the statutory maximum in an extra-
ordinarily aggravated case by sentencing above the guideline

',range. 18 U.S.C. §3553(b) (Supp. III 1985). However, this
- option is inapplicable to capital punishment. If the Commission

does not specify constitutionally adequate standards for imposing
the death penalty under the title 18 capital punishment statutes,
the effect may be to negate the- leglslatlve judgment that capltal
punishment is the appropriate maximum penalty for offenses’
defined by these statutes. It is therefore incumbent on the
Commission to authorize cap1tal punishment in the guldellnes for
these statutes.
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- Commission or prevent it from issuing such

~guidelines as it deems appropriate.” ‘
H.R. No. 99-614, 99th Cong., 2d Sess., pp. 3-

4 (1986) - (empha51s added)

In sum, the plain:language and leglslatlve history
pertaining to the Commission’s power to issue sentencing
guidelines permit, and indeed may require, the Commission to
draft guidelines embracing capltal sentencing where Congress has
provided that a death penalty is a permissible sentence.

D. Construing the Commission’s Guideline
Authority to Reach Death Penalty Issues
Is Consistent With Other Portions of
the Sentencing Reform Act

Since the plain language of the Commission’s sentenc1ng
guideline authorlty encompasses capltal punishment issues, the
next question is whether the remaining portions of the Sentencing
Reform Act and pertinent legislative history support such a
construction. - But before proceeding further, it is appropriate
to emphasize the effect of a finding that the plain language of
the Commission’s guideline authority embraces cap1ta1 sentenc1ng

If death penalty issues fall within a literal reading of the
Sentencing Commission’s guideline authority, all other arguments
become subsidiary. The Supreme Court has emphasized that “the
meaning of the statute must, in the first instance, be sought in

- the language in which the act is framed, and if that is plain,

... the sole function of the courts is to enforce it according to
its terms.” Caminetti v. United states, 242 U.S. 470, 485

18 In addition to its broad power to promulgate guidelines,
the Commission has even more expansive authority to issue ”policy
statements” with respect to application of the guidelines “or any
other aspect of sentencing or sentence implementation that in the
view of the Commission would further the purposes set forth in
section 3553(a) (2) of title 18, United States Code [that is, just
punishment, deterrence, incapacitation, and rehabilitation] ....”

28 U.S.C. §994(a), 98 Stat 2019 (emphasis added).

Under this prov151on, it is v1rtually indisputable that the

~Commission could promulgate policy statements regarding capital

sentencing issues. Because these pollcy statements are not
clearly binding, however, they would raise concerns about
inconsistent sentences that the Supreme Court has been especially
sensitive to in its death penalty decisions. For this reason,
the Commission should draft guidelines relating to capital cases
rather than issuing pollcy statements on the subject.
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(1917). 19 In view of this oft-repeated canon of statutory
construction and the breadth of the plain language of the
Ccommission’s guideline authority, a finding that the Commission
- does not have jurisdiction over death penalty issues would have
to be based on weighty evidence. An examination of the

' Sentencing Reform Act, however, shows no 51gn1flcant evidence
supportlng such a llmltatlon.

1. An Express Reference to the Death
Penalty Suggests That the Commission May
Properly Consider Death Penalty Issues

‘The one provision in the Act that specifically mentions the
death penalty is 18 U.S.C. §3559, 98 Stat. 1991, which classifies
offenses as follows: : ' :

7 (1) if the maximum term of imprisonment
authorized is --

: #(A) life imprisonment, or if the
maximum penalty is death, as a Class A
felony; : '
”(B) twenty years or more, as a
Class B felony ....

[and so on, through the remainder
of the felonies, misdemeanors, and
infractions];”

For purposes of discerning congressional intent, this provision
reveals a congressional understanding that the new sentencing
system would permit the imposition of death sentences. Under 28
U.S.C. §994(c) (1) (Supp. III 1985), the Commission is instructed
to consider “the grade of the offense” in “establishing
categories of offenses for use in the guidelines.” Since the
offense grading scheme includes death sentences, so may the
guidelines. ' _ ' ‘ '

2. The Act’s Express Enumeration of
Certain Sanc¢tions Does Not Preclude
Death Penalty Sanctlons :

It might be argued that the focus of the Act on three -
standard types of sentences -- probation, imprisonment, and fines

_ 19 Moreover, if the language of a statute reasonably covers
a situation, the statute applies irrespective of whether the

" legislature ever contemplated that specific appllcatlon. Barr v. .

United States, 324 U.S. 83, 90 (1945). In our view, however, the

Sentencing Commission need not rely on this rule of constructlon.

See generally Part E, infra.



- precludes the use of other sentences.29 1In particular, one

might point to chapter 227, added to Title 18 by the Act, which
' prov1des. ' _ : _

P

”An individual found guilty of an offense
shall be sentenced to
7”(1) a term of probation as
authorized by subchapter B;
”(2) a fine as authorlzed by
subchapter C: or
”(3) a term of 1mprlsonment as
~authorized by subchapter D.
18 U.S.C. §3551(b) (Supp. III 1985).

The specification of these three sentences, the argument would
run, rules out other sentences such as capital punlshment

Chapter 227 commences with the proviso that its :
prescriptions concerning permissible sentences apply ”Except as
otherwise spec1f1ca11y provided, ....” 18 U.S.C. §3551(a) (Supp."
III 1985). It is p0551b1e to read this language as not reaching

, : the death penalty provisions. Under this reading, the Sentencing
Reform Act would then arguably effectuate an implied repeal of
all penalties other than fines, imprisonment, or probation, and a
few other specifically provided penalties. '

Not only would such a reading repeal by implication the
numerous death penalty provisions but also other important
provisions in title 18 that prov1de for non-standard sentences.
For example, reading the statute in this fashion would repeal
(without any support in the legislative history) the sanction of
disqualification from holding public office authorized (though

20 The Act’ also expressly authorlzes the use of forfeiture,
notice to victims, and restitution in certain circumstances. See
18 U.Ss.C. §§3551(b), 3554, 3555, 3556.  Capital punishment is not
overtly addressed one way or the other, aside from the

~ specification just discussed in 18 U.S.C. §3559 concernlng the
penalty grading of offenses for which capital punishment is

- authorized, the provisions regarding aircraft: hljacklng discussed
in the next section, and the miscellaneous provisions discussed
in footnote 24 1nfra.

f” 21 Section 3551 (b) by its terms also allows criminal
. ' forfeiture, notice to victims, and restl_tutlon‘as sanctions.
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not inVariably required?2) by the public corruption, treason, and

~insurrection statutes, 18 U.S.C. §§ 201-204.,3 2381, 2383 & 2385,
“and numerous other provisions in title 18.2 :

This reading cannot be sustained because of the strong
presumption against implied repeal of congressional enactments.
As Judge Scalia has explained: '

”It is a venerable rule, frequently
reaffirmed by the Supreme Court, that
”’repeals by implication are not favored,’”
Tennessee Valley Authority v. Hill, 437 U.S.
153, 189 (1978) (quoting Morton v. Mancari,
417 U.S. 535, 549 ((1974), quoting Posadas v.
National city Bank, 296 U.S. 497, 503 (1936) ;
See generally 1A SUTHERLAND, STATUTORY
CONSTRUCTION §23.10 (C. Sands 4th ed. 1972 &
1985 Supp.), and will not be found unless an

22 Title 18 U.S.C. 201(e) provides that upon conviction for
bribery a defendant ”“may be disqualified from holding any office
of honor, trust, or profit under the United States.” (emphasis
added). The discretionary nature of the penalty underscores the
need for the Commission to promulgate guidelines regarding
disqualification to ”avoi[d] unwarranted sentencing disparities

. among defendants with similar records who have been found guilty

of similar criminal conduct ....” 28 U.S.cC. §991(b) (1) (B) (Supp.
IITI 1985). : ‘ .

23 See, e.g. 18 U.S.C. §213 (disqualification from position
of Federal Reserve System examiner for acceptance of gratuity
from bank); 18 U.S.C. §592 (disqualification from public office

- for keeping troops at public polls); 18 U.S.C. §593 (disqualifica-

tion from public office for interfering with election activities
through the Armed Forces of the United States); 18 U.S.C. §655
(disqualification from position. of FDIC examiner for of theft

- from bank); 18 U.S.C. §1731 (disqualification from position of
~postmaster and dismissal from office for fraud in connection with
~bonds); 18 U.S.C. §1907 (disqualification from position of farm

credit examiner for unauthorized disclosure of information); 18

- U.S.C. §1908 (disqualification from position of NACC examiner for

disclosure of names of borrowers); 18 U.S.C. §1913 (removal from
office for lobbying with appropriated moneys); 18 U.S.C. 2071 (b)
(forfeiture of office and disqualification from public office for

willful destruction of official records). Cf. 5 U.S.C. 8312

(denial of retirement pay upon conviction of certain offenses);
29 U.S.C. §§504, 1111 (disability from service in labor union
upon conviction of certain offenses). :
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intent to repeal is ”’clear and manifest.’”
-United States v. Borden Co., 308 U.S. 188,
198 (1939) (quoting Red Rock v. Henry, 106
U.S. 596, 602 (1883). ... [This principle] is
‘one of the fundamental ground rules under
which laws are framed.” United States v.
‘Hansen, 772 F.2d 940 (D.C. Cir. 1985).

- Neither the legislation nor its history afford any basis for
finding ”“clear and manifest” evidence that Congress intended to
repeal wholesale the numerous death penalty provisions,
dlsquallflcatlon for office provisions, and removal from office
provisions that exist in title 18 and elsewhere. When Congress
sought to supercede legislation through the Sentencing Reform
Act, it did so exp11c1tly not implicitly. Thus, where Congress
w1shed a provision in the Sentencing Reform Act to override

- provisions of title 18, it stated so explicitly. See, e.g., 18

U.S.C. §3559(b) (Supp. III 1985) (superceding maximum fine
provisions but not maximum term of imprisonment provisions in
title 18) (discussed in S. Rep. 98-225, 98th Cong., 1lst Sess. 51
(1984). Particularly revealing is the fact that the Sentencing

 Reform Act contains two separate sections -- entitled ”“repealers”

and “technical and conformlng amendments” -- that conform all
provisions of the U.S. Code to the provisions of the Sentencing
Act. The two sections are very detailed, spanning some five
pages in the U.S. Statutes at Large. See 98 Stat. 2027-31.

Given the spe01f1c1ty of these sections, it is inconceivable that
Congress simply overlooked the death penalty provisions and
disqualification from office provisions as something they wished
to repeal. 24 Thus, in the absence of any clear Congressional

24 The Sentencing Reform Act repeals 18.U.S.C. §3566 (1982),
which provided that “[t]he manner of inflicting the punishment of
death shall be that prescribed by the laws of the place within
with the sentence is imposed.” This repeal is not “clear and
manifest” evidence of Congress’s intention to repeal the death
penalty. The legislative history apparently provides no
explanation for the deletion of §3566, but Congress may simply
have been intended it as a repeal of a limitation on the means of
implementing the death sentence. Congress may not have wished to

require the Executive Branch to be bound to means of. execution
prescribed by partlcular states since new and more human means of

execution (e. , lethal injection) have been developed but not
yet authorlzed in some states. -Ccf. H.R. No. 164, 75th Cong., 1st
Sess. 1 (1937) (justifying adoption of predecessor to §3566 on
the grounds that states permitted means of execution more humane
than the then-prescrlbed federal method of hanging). ' ’
Under this v1ew, the authority for implementation of death

sentences would remain, inter alia, in general powers of the

o ' ‘ : (continued...)
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intention to repeal the federal death penalties, the. presumption

‘against implied repeals requlres a reading of §3551 that permlts

such penalties.

Even apart from the presumptlon agalnst 1mp11ed repeals, the
Sentencing Reform Act can be read directly to permlt the :
imposition of death penalty. Recall that chapter 227 commences

‘with the proviso that its prescriptions concerning permissible
‘sentences apply ”Except as ~otherwise spec1flcally provided, ....”
18 U.s.C. §3551(a) (Supp. III 1985). This proviso can be read to

preserve other sanctions which are specifically provided for in
statutes outside of chapter 227, such as the disqualification

- from office and death penalty provisions. Under this reading,
~ the proviso would be read in a straightforward, literal fashion.

Chapter 227 permits standard types of sentences: Other chapter in
Title 18 ”otherwise spec1f1ca11y provide[s]” that several
additional sentences -- i.e., disqualification from office and

~ death -- are also pérmisSible. Of course, nothing in the Act

limits the Commission’s authority to the standard types of
sentences addressed in chapter 227. See Part C supra.

In response, one could suggest that even 1f the ”except as
otherwise spec1f1ca11y provided language” preserves the federal
death penalty provisions, reliance on this language removes_deathv
penalties from- chapter 227 =-- the sentencing chapter of the

Sentence Reform Act -- and hence from the’ purv1ew of the
Sentencing Act. 25 This argument, however, appears to read too

24(...contlnued) : o
Executive that have long been recognlzed.. ‘See, e.g., 1 Op. Att'’y

Gen. 228 (Aug. 19, 1818) (concerning power of the President to.

issue death warrants). Strongly supporting this view is the
undeniable fact that Congress intended the aircraft hijacking

-death penalty provisions to survive under the Act, as discussed

in the following section. Also supportlng this view is the fact

. that Congress reenacted a provision of the Federal Rules of

Criminal Procedure regarding death séntences. See 98 Stat. 2016
(reenacting provision of Rule 38 which prov1des "la] sentence of

death shall be stayed 1f an appeal is taken")

25 This argument, if accepted does not remove capltal
sentencing issues from the Commission’s Jjurisdiction. Instead,

- it only removes these issues frem chapter 227 of the Act. See 18

U.S.C. §3551(a) (”Except as otherwise spec1f1ca11y provided, a
defendant ... shall be sentenced in accordance with the

provisions of this chapter.”). Thus, the effect of this argument
is extremely limited. For example, while chapter 227 contains

the dlrectlons to district courts to sentence offenders in accord
, - (continued...)
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emuch into the exceptlon. Death penalties are entlrel consistent
‘with the provisions of chapter 227 except, arguably, for that

chapter’s specification of three standard types of sentences.
Thus, the death penalty provisions in title 18 appear to

'.”spec1f1ca11y provide” only that the portion of chapter 227

listing fines, imprisonment, and probation as the permissible
punishments shall not be followed, to the extent (and only to the
extent) such a list rules out the death penalty. As the Fifth

’01rcu1t has explained:

"Under familiar rules of construction, a
negation in or exception to a statute will be
construed so as to avoid nullifying or
restricting its apparent principal purpose
and the positive provisions made to carry
them out. No conflict with them will,
therefore, be found unless the conflict is
clear and inescapable and then only in the
precise point of the conflict.” Interstate
Natural Gas Co. v. FPC, 156 F.2d 949 (5th
Cir. 1946) (emphasis added), aff’d, 331 U.S.
682 (1947). -

It might also be suggested that "except as otherwise

- specifically provided” pertains only internally, to other

provisions in chapter 227 that are inconsistent or that refer to
statutes outside the Sentencing Reform Act. Under this view, the
proviso is construed to refer to provisions in the Act such as
§3554, which provides that for some drug offenses the sentencing
court ”shall order, in addition to the sentence that is imposed
pursuant to the provisions of section 3551, that the defendant
forfeit property to the United States in accordance with the

25(...cont1nued)
with the Commission’s guldellnes, see 18 U.S.C. §3553(a) (4)
(Supp. III 1985), the provisions permitting a defendant or the
government to appeal a sentence outside the guidelines are found
in another chapter, chapter 232. See 18 U.S.C. §3742 (Supp. III

- 1985). As a result, even if district courts are not directed by

chapter 227 to sentence in accordance with the guidelines, they
might still be obliged to sentence in accordance with guidelines

i through the operation of chapter 232.

26 1t is not even entirely clear that a death penalty is
inconsistent with the chapter’s list of punishments, since
convicted offenders sentenced to death will invariably be
imprisoned and often fined prior to the execution of the death
sentence.
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prov1sions of section 1963 of this title or secfion 413 of the
Comprehensive Drug Abuse and Control Act of 1970.727 The

’dlfflculty with this reading, however, .is that is renders the

proviso superfluous. Provisions contained in chapter 227 such as
§3554 would be given effect under any readlng of chapter 227 in

- general and §3551(b) in particular even w1thout the operation of
the ”except as otherwise specifically prov1ded” clause.?8 This '
- is contrary to the rule of statutory construction that #[w]ithout
a clear congre551onal command otherwise, [courts] will not
‘construe a statute in any way that makes some of its prov151ons

surplusage.” State of New York v. Shore Realtv Corp., 759 F.2d
1032, 1044 (2d Ccir. 1985).4° ‘

"One final point regarding §3551(b) should also be mentioned.
In addition to listing three permissible punishments, §3551(b)
directs that the defendant be sentenced ”in accordance with the
provisions of section 3553.” Section 3553(a)(4) requires the
sentencing court, in determining the sentence to be imposed, to
consider, among'other things, “the kind of sentence and the

‘sentencing range established . . . in the guidelines that are

issued by the Sentencing Commission pursuant to 28 U.S.C.
994 (a) (1).” 18 U.S.C. 3553(a)(4) (Supp. III 1985). Absent
mitigating or aggravating circumstances not taken into account by

~ the Commission, §3553(b) requires the sentencing court to “impose

a sentence of the kind, and within the range,” established by the
guidelines promulgated pursuant to section 994. As discussed -

27‘S'1m11ar1y, chapter 227 ‘also contains prov151ohs directing

“that certain procedures contained in the Federal Rules of

Criminal Procedure should be followed. See 18 U S.C. §3552(a),
§3565(a0 (Supp. III 1985). ‘

28 section 3551(b) itself provides that “[a] sanction
authorized by section 3554 ... may be imposed in addition to the
sentence requlred by this subsection [i.e., probatlon, fine or
imprisonment].” = The provisions contained in 3552(a) and 3565(a)

referred to in the previous footnote do not appear to be
‘inconsistent with any provisions in chapter 227 and therefore

likewise do not requlre resort to the,”except as otherw1se

rov1ded” roviso.
. p

29 For the same reason, it might not be proper to read
"except as otherwise specifically provided” to;refer only to
other statutes that contain language dlrectlng ‘that chapter 227
or the Sentence Reform Act not be followed. Such statutes would

'automatlcally be given effect entlrely apart from the sav1ng
proviso.
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previously, §994 authorizes, and perhaps requires, the Commission

"to promulgate capital sentencing guidelines. See Part C, supra.

Thus, a court’s decision to impose the death sentence in

‘accordance with such guidelines would comply fully with
-§3551(b) ’s direction that defendants be sentenced in accordance

with §3553, providing further support for a reading of §3551 that
would permlt the imposition of death sentences.

3. The Aircraft Hijacking Death Penalty,
Is Explicitly Preserved by the Act

It was clear to those who drafted the Sentencing Reform Act
during the late 1970’s and early 1980’s that at least one federal
death penalty prov151on‘-- the provision in the aircraft

hijacking statute, 49 U.S.C. §§1472 & 1473 -- was at the time

fully constitutional and operative. That statute, adopted in

1974, contains a number of procedural safeguards de51gned to meet

the Supreme Court’s specifications in Furman.

Congress undoubtedly intended that the death sentence
sanction in the aircraft hijacking statute would survive under
the Sentencing Reform Act. Entirely apart from the presumption
against implied repeals, this is demonstrated by an amendment
that Senator Laxalt, a co-sponsor of the Sentencing Reform Act,
added to the Act. Senator Laxalt proposed a “noncontroversial”
”clarifging” amendment ”“to make it clear that the new 18 U.S.C.
3559 (b) [a provision in the Sentencing Act] is not intended to

30 several other death penalty prov151ons also appear to

‘comply with constitutional requirements. See Department of
_ Justice Comments Regarding Chapter Two of the Sentencing

Commission’s Draft Guidelines, p. 8 (Dec. 12, 1986) (expre551ng
view that 18 U.S.C. §§ 115(a), 351(a), and 1751(a) are
sufficiently. narrowly drawn to survive constitutional challenge

under the holding of Jurek v. Texas, 428 U.S. 262 (2976).

31 ritle 18 U.S.C. 3559(b) (Supp. III 1985) provides in full
that: _ - : - : '

"EFFECT OF CLASSIFICATION -- An offense classified
under subsection (a) carries all the incidents assigned
“to the applicable letter designation except that:

”(1) the maximum fine that may be imposed is
the fine authorized by the statute descrlblng the
offense, or by this chapter, whichever is greater; _
and; o

”(2) the maximum term of imprisbnment is the
term authorized by the statute describing the

(continued...)
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repeal the current death penalty and related procedures

‘applicable to aircraft hijacking, where death results.” Cong.

Rec., p. S14702 (daily ed. Oct. 26, 1983) (statement of Sen.
Laxalt). The Amendment inserted in the aircraft hijacking

" statute death penalty prov151ons the following clause:

”notw1thstand1ng the provisions of 18 U.S.cC. 3559(b) ” See 92
Stat. 2031.

This ”clarifying” amendment reveals one important fact about

the Sentencing Reform Act: the Act was not meant to repeal the

death penalty provisions of the hijacking statute. This

- seemingly simple observation undercuts many arguments that would

deny the Commission authority over the death penalty, such as the
argument discussed in the preceding subsection. If the Act was
meant to nullify existing capital punishment statutes, it would
have affected the aircraft hijacking statute as well; but Senator

Laxalt’s amendment shows that this was not intended.

While this amendment demonstrates that the aircraft
hijacking death penalty survives under the new sentencing systenmn,
it might be argued that Congress’ failure to add comparable

v'prov1sos to the other death penalty statutes repeals them by

implication. However, this interpretation of the Act would
flaunt the strong statutory presumption against implied repeals
discussed previously. Certainly a ”“noncontroversial”
”clarifying” amendment can not constitute ”clear and manlfest”
evidence to repeal all of the federal death penalty provisions in
title 18. And since the death penalty statutes and the
Sentencing Act may be construed compatibly, it is incumbent upon
the Commission and the courts to do so. See Administrator, FAA
V. Robertson, 422 U.S. 255 (1975) (when courts are confronted
with statutes capable of coexistence, it is the duty of the
courts to regard each as effective absent a clearly expressed
congressional intention to the contrary); Morton v. Mancarl, 417
U.S. 535 (1974) (same) ‘

In fact, there are a varlety of reasons why comparable

provisos may have been omitted in connection with other capital

statutes that would reflect no intent by Congress to repeal them.
The most obvious is a simple desire to avoid controversy. The
Laxalt amendment relating to aircraft hijacking was part of a
series of amendments that were characterized as ”clarifying” and

" "non-controversial.” See Cong. Rec., p. S14701 (daily ed. Oct.

26, 1983). Since it was generally recognized at the time that
the aircraft hijacking death penalty was already operatlve under
constltutlonally adequate procedures, an’ express proviso

| 31(...continued)
offense.”
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preserving it was not in fact controvers1a1 However, ‘an

,famendment expressly reaffirming the potential validity of other
: capltal punlshment statutes that were not then operative could
" have given rise to controversy with the minority of Senators who

opposed capital punishment. A desire to avoid a fight on this
issue which could have:impeded passage of the general Act is one
possible reason for limiting the amendment to aircraft hijacking
that would reflect no intent by Congress to repeal the other .
capital statutes. :

Moreover, the same proviso may have been considered
unnecessary in connection with the other capital statutes.

- First, all of the generally appllcable capital statutes other

than alrcraft hijacklng are in title 18. As noted earlier, 28
U.S.C. §994(b) requires the Commission to establish sentencing
ranges consistent with ”all pertinent provisions of title 18
....” It may have been thought that this general directive was
adequate to ensure guidelines consistent with the capital
punishment authorizations of the title 18 statutes, but that a
special proviso was necessary to ensure sentencing ranges
consistent with the death penalty authorization of the title 49
aircraft hijacking provision. Second, unlike the title 18
capital statutes, the aircraft hljacklng statute already contains

‘"guidelines” spelling out aggravating and mitigating factors, see

49 U.S.C. §1473, and the proponents of the amendment may have
wished to make 1t clear that the Commission was not free to
substitute guidelines of its own for the statutory factors.

Finally, it might be suggested that the proponents of the
amendment simply did not think about the question whether the
Title 18 capital statutes could be revived under the new
sentencing system, and therefore did not refer to them in the
amendment. This reason, like all of the others noted above,
would provide no basis for inferring an affirmative intent by
Congress to abrogate the capital punishment authorizations of
these statutes by implication. 32

32 Also supportlng thls conclusion is the rule of statutory

.construction that ”statutes should be construed whenever possible
- so0 as to uphold their constltutlonallty 7 United States v. :

Vuitch, 402, U.S. 62, 70 (1971). Construing the Senten01ng
Reform Act to permit the Sentencing Commission to issue capital
sentencing guidelines may be the only way to preserve the
constltutlonallty of the federal death penalty enactments
consistent with this presumption. See generally Attachment 2,
Part C. . ' o -
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-~ E. The Sentencing Reform Act does not Embody a Silent
Conqres51ona1 Purpose to Exclude Death Penaltv Issues.

, It mlght be argued that the lack of an explicit statutory
dlrectlve to the Sentencing Commission to adopt guidelines
including the death penalty demonstrates a congressional

determination to exclude death penalty matters from the

Commission’s authorlty. Entirely apart from the fact that the
death penalty is in fact spec1f1ca11y mentioned in the Sentencing
Reform Act, see Part D.1 supra, this approach to statutory
constructlon must be rejected. #[Tlhe starting point for
interpreting a statute,” the Supreme Court has noted, ”is the
language of the statute itself. Absent a clearly expressed
legislative intention to the contrary, that language must

- ordinarily be regarded as conclusive.” Consumer Product Safety

Commission v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980) .
Accord Aaron.v. SEC, 446 U.S. 680, 695 (1980); Grevhound Corp. V.

‘Mt. Hood Stages Inc., 437 U.S. 322 330 (1978). Here the plain

language of the Sentencing Reform Act permits the Commission
adopt guldellnes providing for the death sentence.

In addltlon, reliance on lack of expllclt dlrectlves to the

Commission on the death penalty misconceives the statutory »
- design. Congress did not intend to revise the maximum or minimum

sentences for federal offenses through the Act. Those sentences
were already prescrlbed in the U.S. Code in Title 18 and Congress
did not revisit them in draftlng the Act. ‘Instead, Congress
simply instructed the Commission to devise senten01ng guidelines
”"consistent with all pertinent provisions of Title 18, United
States Code.” 28 U.S.C. §994(b) (Supp. III 1985).

Because of this statutory approach, Congress had no occasion

for discussing the penalties contained in Title 18. For example,
‘while the Act does not explicitly state that the Commission is

permitted to enforce the death penalty provisions found in

Title 18, neither does it explicitly state that the Commission is
permltted to enforce (as it obviously can) the life sentence
maximum penalty for second degree murder, 18 U.S.C. §1111(b), or
the 10 year maximum penalty for manslaughter, 18 U.S.C. §1113(b).
The absence of specific discussion of maximum penalties -- be it
a death sentence, a life sentence, or a ten year term of

~imprisonment sentence -- is to be expected in view of the

statutory scheme and does not provide any basis for inferring
Congress1onal intention.

: Likewise, the Senate’s separate consideration and passage of
legislation restoring an enforceable death penalty --'S.1765 of
the 98th Congress -- does not support an inference that the same

- result cannot be achieved under the general sentencing reform

provisions of the Comprehensive Crime Control Act. S.1765 was

. split off- from the general Act to accommodate a mlnorlty of
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Senators who opposed‘capltal punishment and accordingly would not

‘accept a tie-in between legislation that would have the indisput-

able effect of reviving the death penalty and the rest of the
Act. The accommodation of death penalty opponents in the Senate

"~ on this question of voting procedure obviously does not imply

that a majority of Senators -- much less majorities in both
Houses -- would have regarded the restoration of capital
punishment as beyond the Commission’s powers under the general
sentencing reform provisions. Rather, the support for capital
punishment evidenced by the substantial majority vote for S.1765
suggests that most Senators would regard an interpretation of the
general sentencing provisions that permitted restoration of the
death penalty as appropriate and desirable.

As a general proposition, Congress (and the Executive
Branch) may support legislation governing an issue which they
fully believe is within the power of an administrative agency
because they want to control the way the issue is resolved. A
decision to leave the matter to the agency’s discretion in no way
implies a view that the agency’s power does not extend that far.
For example, at the same time as Congress passed the Sentencing
Reform Act, it also provided that an offender who uses a gun in a
crime of v1olence may not be placed on probation. See 18 U.S.C.
§924 (Supp. III 1985) (adopted as part of Chapter X of the
Comprehensive Crime Control Act). No one can seriously maintain
that if Congress failed to adopt this provision that the
Sentencing Commission would be barred from reaching a similar
result through its guidelines.

Conclusion

The Sentencing Commission is statutorily empowered -- and
indeed possibly required -- to issue sentencing guidelines that

_ﬂlnclude death sentences where Congress has provided that death is
a permissible sentence.
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: Attachment 2
Capltal Sentenc1ng Guidelines Promulgated
by the Commission Would Satisfy the
Constitutional Requirements Established -
' by the Supreme Court

| Commission Guldellnes ‘Would Generally ‘ ,
Satlsfy the Constitutional Requirements ........c.0....

- The Specific Guidelines Would Be

Constitutional ....... cececesetstrecaatsccecenenes ceen
1. Treason and Espionage ,..#........,.... ..... S
2. Hoﬁicide'..;,......;......;......-....... ........
3. Safeguards Against Racial.Bias and ....... ceeeaen

Other Constitutional Problems

The Title 18 Death Penalty Statutes Are
Not Inherently Constitutionally Deficient ...... ceeeas
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A. Commission Guidelines Would Generally
Satisfy the Constitutional Requirements.

In Gregg v. Georgia, 428 U.S. 153 (1976), the Supreme Court
held that ”the punishment of death does not invariably violate
the Constitution.” 'Id., at 169 (plurality opinion). The Court
explained that ”[t]he imposition of the death penalty for the
crime of murder has a long history of acceptance both in the
United States and in England.” Id., at 176 (plurality opinion).
The Court also observed that #”[i]t is apparent from the text of
the Constitution itself that the existence of capital punishment
was accepted by the Framers. At the time the Eighth Amendment

- was ratified, capital punishment was a common sanction in every

State.” Id., at 177 (plurality opinion). In more contemporary
terms, ”[i]t is now evident that a large proportion of American
society continues to regard [the death penalty] as an appropriate
and necessary criminal sanction.” Id., at . 179 (plurality
opinion). - '

In Gregdq, however, the Supreme Court also underscored that
certain procedures must be followed in capital sentencing
proceedings: ”[W]here discretion is afforded a sentencing body on
a matter so grave as the determination of whether a human life
should be taken or spared, that discretion must be suitably
directed and limited so as to minimize the risk of wholly
arbitrary and capricious action.” Id., at 189. (plurality
opinion). These concerns can be met, the Court concluded, under
a sentencing procedure.”that ensures  that the sentencing
authority is given adequate information and guidance.” id4., at

195 (plurallty oplnlon)

In general, Comm1551on-promulgated guidelines providing for
the death sentence where Congress has authorized this penalty

‘would comply with the constitutional strictures spelled out by

the Supreme Court for capital cases. The Supreme Court’s cases
require that a capltal sentencing scheme have guidelines that
”focus the jury’s attention on the particularized nature of the

crime and the particularized characteristics of the individual
defendant.” Greqgq v. Georgia, supra, 428 U.S., at 206 (plurality

~opinion) (emphasis added) ‘The Commission has authorlty to

consider both factors in its guldellnes.

With respect to ”the partlcularized nature of the crime,”
the Commission is directed to consider a number of factors ”to
the extent that they ... have relevance,” including:

”(1) the grade of the offense;
”(2) the circumstances under which the
offense was committed. which mitigate or

aggravate the seriousness of the offense;

: ”(3) the nature and degree of the harm caused
by the offense, including whether it involved
property, irreplaceable property, a person, a
number of persons, or a breach of public trust;
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- ”(4) the community view of the gravity
of the offense; _
”(5) the public concern generated by the
offense; o e
”(6) the deterrent effect a particular
sentence may, have on the commission of the
- offense by others; and
”(7) the current incidence of the
offense in the community and in the Nation as
a whole.” )
28 U.S.C. §994(c) (Supp. III 1985).

With respect to “the particularized characteristics of the
individual defendant,” the Commission is directed to consider a
number of factors ”“to the extent that they ... have relevance,”
including: ‘ - :

” (1) age;

”(2) education;

”(3) vocational skills;

”(4) mental and emotional condition to
the extent that such condition mitigates the
defendant’s culpability or to the extent that
such condition is otherwise plainly relevant;

”(5) physical condition, including drug
dependence;

”(6) previous employment record; .

”(7) family ties and responsibilities;

”(8) community ties;

”(9) role in the offense;

”(10) criminal history; and _

”(11) degree of dependence upon criminal
activity for a livelihood.”

28 U.S.C. §994(d) (Supp. III 1985).

It is also instructive to observe that the language of the.
Commission’s mandate is substantially the same as that used by

the Supreme Court in describing the necessary components of death

penalty statutes. Compare 28 U.S.C. §994 (c) (2) (Supp. III 1985)
(Sentencing Commission shall promulgate guidelines that consider
”the circumstances under which the offenses was committed which
mitigate or aggravate the seriousness of the offense”) with Greqgq

' V. Georgia, supra (upholding Georgia statute with ”aggravating”

and ”“mitigating” circumstances determining imposition of capital
sentences). 1In short, capital sentencing guidelines, if properly

~drafted by the Commission, would be deemed “to minimize the risk

of wholly arbitrary and capricious action,” Greqq, supra, 428
U.S., at 189 (plurality opinion), and thereby pass constitutional
muster. - ‘ ' : s

One line of attack on Commission-promulgated guidelines
might be that the Supreme Court in its death penalty decisions _
contemplated a legislative narrowing of the category of offenders.
eligible for the death penalty. 1In support of this position,



an ‘
i .
i :

passages from the various Supreme Court opinions referrlng to

‘legislatures or legislative action could be cited. See, e.q.

Gregg, supra, 428 U.S., at 197 (plurality opinion) (”[under the
Georgia procedures, the jury] must find a statutory aggravating
circumstance before recommending a sentence of death”) (emphasis
in orlglnal) :

It is clear, however, that this objection rests on a _
misreading of the Supreme Court’s capital punishment decisions.
Although the Supreme Court’s cases contain references to
statutory guidelines, this is so merely because that is the -
context in which the Court has considered capital punishment’
cases. The rationale in the Court’s opinions for requiring a
limitation on the usual degree of sentencing discretion in death
cases is that such guidelines are needed to guard against the
"wanton and freakish” imposition of the penalty. Gregg v.
Georgia, supra, 428 U.S., at 206-207 (plurality opinion). 1In
relation to this rationale, it is irrelevant what agency
promulgates the capital sentencing rules, so long as they prov1de
the necessary consistency. As long as the guidelines satisfy
Furman requirements, it should make no difference what entity
establishes them. The source of the guidelines and limitations
does not make a death sentence any more or less cruel or unusual
punishment. 1In this respect, the Commission’s guidelines would
be fully equal to legislative directives.

A more fundamental response can also be made to the argument
that legislative action is needed to permit adoption of federal
death penalty guldellnes. the Sentencing Reform Act constitutes .
such legislation. 1In the Act, Congress has given sweeping power
to the Sentencing Commission to determine which sentences are"

~appropriate within the parameters established by Congress.

Congress has prescribed death as a permissible penalty for

1 For this reason, United States v. Harper, 729 F.2d 1216,
1225 (9th Cir. 1984), is irrelevant to the issues addressed in
this memorandum. Harper held that a district court could not.
itself adopt procedures for capital cases, reasoning that ”it
would certalnly be anomalous to hold that the guidelines, which
are required in order to limit the discretion of a sentencing

authority, may be supplied by the sentencing authority. ... The
~ requirement that the discretion be ’sultably limited and

directed’ [citing Greqq] clearly requires an external limita-

“tion.” 729 F.2d, at 1225. Of course, guidelines promulgated by
‘the Sentencing Commission would- constitute an external check on

the power of the sentencing authorlty.' Indeed, the Sentencing
Reform Act provides for appellate review of sentences meted out
under the guidelines to correct errors. See 18 U.S.C. §3742
(Supp. III 1985).



numerous serious federal offenses. The arguments advanced

previously demonstrate that the Act gives the Commission

authority to adopt guidelines that include the death penalty for

‘these offenses. See generally Attachment 1.

Nothing in the Supreme Court’s death penaltg decisions would
forbid Congress from delegating in this fashion. Indeed, since
Furman the federal courts have upheld the revision of state
capital sentencing procedures by state supreme courts without any
legislative authorization whatsoever. See, e.q., Jordan v.
Watkins, 681 F.2d 1067, 1079-1080 (5th Cir. 1982); Irving v.
Hargett, 518 F. Supp. 1127 1137-1139 (N.D. Miss. 1981); see also
Knapp v. Cardwell, 667 F. 2d 1253 (9th Cir.), cert. denied,; 459
U.S. 1055 (1982) (”The Supreme Court has established that courts
should construe legislation in a constitutional manner ’‘if fairly
possible,’ ... and that state courts can use statutory
interpretation to valldate otherwise questlonable death penalty
statutes.”). :

B. The Specific Guidelines Would
Be Constitutional.

1. Treéson and Espionage.

Title 18 specifies death as a permlss1ble penalty for the
crimes of treason and espionage in certaln circumstances. See 18

2 Nor would the ”delegatlon doctrine” appear to prevent the
assignment to the Commission of the tasks it has been given. as
a three-judge District Court (Scalia, Johnson, Gasch, JJ.)
recently explained: ”In the fifty years since A.L.A. Schechter
Poultry Corp. v. United States, 295 U.S. 495 (1935), was decided,
the Court has consistently rejected delegation challenges.
Nominally, it has continued to apply the same test ...,
scrutinizing the challenged statutes for intelligible standards
and statements of purpose which would provide guidance to the
officials to whom authority was delegated. Pragmatically,
however, the Court’s decisions display a much greater deference
to Congress’ power to delegate, motivated in part by concerns
that, ”[i]n an 1ncrea51ngly complex society Congress obviously
could not perform its functions if it were obliged to find all

~the facts subsidiary to the basic conclusions which support the
~defined legislative pollcy rn  gynar v. United States, 626

F.Supp. 1374, 1383-84 (D.D.C. 1986) (citations omitted). As a
result, as Judge Becker testified to the Comm1551on, ”Because the

'non-delegatlon doctrlne has not been invoked in recent years by

the Supreme Court, ... we assume that the [Sentencing Reform Act)
would survive a non-delegability attack if one were made.” .
Testimony of Judge Becker, p. 23 (Dec. 2, 1986).
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U.s.C. §2381; 18 U.S.C. §794. The Commission could promulgate
guidelines providing for capital sentences for these crimes
~without constitutional difficulty under Coker v. Georgia, 433

U.S. 584 (1977). The Department of Justice has previously
observed that: . ' :

- ”Under Coker, a two-pronged test must be applied
to determine whether the death penalty would be
excessive in relation to a particular crime. First, it
must be determined whether the penalty makes a measur-
able contribution to acceptable goals of punishment.
While there as yet is no resolution to the debate over
the deterrent effect of the death penalty, it is
reasonable to assume that a court would give deference
to the legislative judgment on the deterrent effect of
the penalty with respect to the offenses of treason and

espionage -- both of which clearly involve a calculated
course of conduct -- as long as the judgment appears -
rational.

"The second part of the test, which is whether the
‘punishment is grossly out of proportion to the severity
of the crime, is more difficult to assess. In Coker,
the Court looked to the consensus among the States and
the international community and the practice of juries
in modern times, as well as to historic practice, to
assess the relationship between the penalty and the
offense of rape. Such an exercise is more difficult,
of course, with respect to crimes as rare as treason
and espionage.:

”Since treason and espionage,are crimes which are
generally considered federal in nature, reference to
the practice_of the States is not particularly
instructive.3 However, federal law has permltted the
death penalty for treason since 1790 and for espionage
since 1917. Furthermore, the attitude of the
international community demonstrates some consistency
in viewing the death penalty as appropriate for these
crimes. In a report on capital punishment to the
United Nations, the Secretary General noted that many
nations which have generally abolished the death
penalty retain it for a few exceptional crimes such as
those related to the security of the state. Capital
Punishment -- Report of the Secretary General, para.

3 1t should be noted however, that as reported in Bedeau,
Death Penalty in America, p. 43 (1967), twenty-one States

included treason among capital crimes. [Footnote in original.]



8,. Feb. 23, 1973. More specifically, the report notes
that ”“the most common exceptional crimes punishable by
death are treason and crimes relating to the security
of the State.” Id. at para. 32. Tables appended to
the report show that the majority of member nations of
the Unlted Nations retain capital punishment -- about
100 -- and that fifteen other natlons, while abolishing
capital punishment for ordinary crimes, retain it for
exceptlonal crimes.4 While the practice of other
nations is not conclusive in interpreting the require-
ments of our own Constitution, it does constitute a
factor which under the Court’s analysis in Coker is
appropriate to consider in determining whether the
death penalty is excessive as applled to treason or
espionage.

”Thus, approachlng the disproportionality issue as
did the Court in Coker, the consistent view of the
Congress from the earliest days of the nation and the
agreement of most nations that treason warrants the
death penalty in some cases strongly argues for the
conclusion that the penalty is not disproportionate to
the offense of treason. This is particularly true in
light of the aggravating circumstances that must be
proved under S. 114 before the death penalty may be
imposed.® Applying these criteria, it is likely that a
court would find the death penalty for treason to be
constitutional if imposed in accordance with the

procedures established in S. 114, and, in our view, the

same conclusion is supportable with respect to wartime
espionage, punishable under 18 U.S.C. 794 (b), where

4 A 1975 update of this report showed that the picture
remained largely unchanged. Capital Punishment, UN Doc. 5616,

12, 1975. [Footnote in original.]

5 The aggravating factors provided in S.114 were:

” (1) the defendant has been convicted of another
offense involving esplonage or treason for which either
a sentence of life 1mprlsonment or death was authorized
by statute; .

#(2) in the commission of the offense the
defendant knowingly created a grave risk of substantlal
danger to the national securlty,

”(3) in the commission of the offense the
defendant knowingly created a grave risk of death to
another person.”



implicit in the nature of the offense is a grave risk
of danger to the security or survival of the nation.

"However, the result is less clear in the case of
espionage in peacetime. ... While the Department does
not view this problem as being such that it would
:necessarlly render the death penalty unconstitutionally
excessive in relation to the offense of peacetime’

' espionage, we do believe that as a matter of policy,
serious consideration should be given to deleting the
death penalty with respect to peacetime espionage
punishable under 18 U.S.C. §794(a).” Letter from
Michael Dolan to Strom Thurmond, pp. 8-14, reprinted in
Capital Punishment: Hearings before the Senate Comm. on
the Judiciary, 97th Cong., 1lst Sess. 24-25 (1981)
(footnotes renumbered).

Since that time, the Supreme Court has decided Enmund v. Florida,
458 U.S. 782 (1982) (death penalty excessive for felony murder
when the defendant did not himself take life, attempt to take
life, or intend that a life be taken or that lethal force be
used). In Enmund, the Court stressed that the punlshment issue
should be analyzed by objective factors to the maximum extent
possible. This, it said, required an examination of the
"historical development of the punishment at issue, leglslatlve
judgments, international opinion, and the sentencing decisions
juries have made bringing its own judgment to bear on the issue.”
458 U.S. at 788-789. The Enmund decision strengthens the
argument that a death penalty is constitutionally permissible for
treason and espionage, even in peacetlme.

Judge Kaufman’s ‘opinion in United States v. Rosenberqg, 109
F. Supp. 108 (S.D.N.Y. 1953), denylng the motion for reduction of

death sentences imposed for a conspiracy to violate the Espionage
Act, contains the examination called for in Enmund and sets forth

, cogent reasons why the death penalty may be imposed for

espionage. As he stated, ”Throughout history the crime of

-traitors stand as the most abhorred by people. At the time of

the imposition of the sentence, ... I pointed out that the crime
for which these defendants stood convicted was worse than murder.

6 since these hearings, held in 1981, the Department of

,';Juetlce has prosecuted several partlcularly egregious peacetime
- eéspionage cases, notably the Walker case. In. 11ght of this

experience, the Department might now be of the view that, as a

- policy matter, a death penalty for egregious cases of peacetime
.espionage is more clearly appropriate. For purposes of this

memorandum, it is enough to note that this view is in accord with
the legislative judgment currently embodied in 18 U.S.C. §794(a).



The distinction is based upon reason. The murderer kills only
his victim while the traitor violates all the members of his
society, all the members of the group to which he owes his
allegiance.” Id. at 110. And as Judge Frank said earlier in
affirming the conviction, United States v. Rosenberg,.l95 F.2d
583, 609 (2d cir.), cert. denied, 344 U.S. 838 (1952), in

»commenting upon a community-attitude test proposed by the

Rosenbergs regarding the imposition of the death penalty, ”it is
impossible to say that the community is shocked and outraged by

such sentences resting on such facts.”

Significantly, espionage under 18 U.S.C. §794 is a crime not
very different from treason, United States v. Drummond, 354 F.2d
132, 152 (2d Cir. 1965), cert. denied, 384 U.S. 1013 (1966), an
offense of such grave importance as to be singularly defined in
the Constitution, U.S. Const., Art. III, Sec. 3, and which
‘Congress has elected to treat as a capital offense from the
earliest days of the Nation. See 1 Stat. 112 (1790). See
generally Haupt v. United States, 330 U.S. 631 (1947),
cert. denied, 336 U.S. 918 (1949). Like treason, espionage
strikes at’the very existence of government and at the safety of

~the Nation. Like treason, it may expose millions to danger or

death. .. Moreover, in the nuclear age, even if the disclosure of
defense-related information ultimately does not in fact weaken
national defense, such disclosure does make it significantly more
likely that a nuclear superpower will misjudge the defensive
capabilities of the United States and as a result take an
aggressive step that will escalate to an all-out conflagration

Beyond this, death penalties for treason and espionage can
be said to advance ”two pr1nc1pal social purposes: retribution
and deterrence of capital crimes by prospective offenders.”
Enmund v. Florida, 458 U.S. at 798, quoting Gregg v. Georgia, 428

U.S. at 183. It is logical to assume that the threat that the

death penalty will be imposed for espionage will deter those who
choose to sell the nation’s significant secrets for profit. See

~ United States v. Rosenberq, 109 F. Supp. at 115. As for retribu-

tlon, it is equally clear that such punlshment is justified for
espionage because it is a crime rooted in ‘sustained, long-

lasting, and intentional wrongdoing that imperils the safety, if
not the very existence, of the Nation.

In short, for the offenses of espionage and treason, unlike
the crimes charged in Coker and Enmund, society has not rejected
the death penalty. Commission guidelines giving effect to the
Congressional enactments ‘in the area and permitting the
imposition of the death penalty in appropriately defined cases of
treason and espionage would survive constitutional challenge.



2. Homicide.

Title 18 provides for the death penalty for homicide
- committed in various circumstances. See, e.g., 18 U.S.C.
'§ 1111(b) (first degree murder within federal jurisdiction); 18
U.S.S. 1751 (assassination of the President). Numerous. state-
statutory schemes providing the death penalty for homicide have
been upheld by the Supreme. Court. The Sentencing Commission’s

~guidelines for homicide cases could parallel these state

statutes. The guidelines could also be patterned to resemble
proposed constitutional safeguards that the Senate has concluded
fully comply with constitutional requirements. See S. Rep. 98-
251, 98th Cong., 1lst Sess. (1983) (”The Committee e is convinced

vthat the procedures proposed in S. 1765 for the imposition of the

death penalty successfully meet the constitutional requirements
of the Supreme Court cases.”). In short, constitutional’
guidelines for homicide cases should not be difficult to design.’

3. Safeguards Against Racial Bias
and Other Constitutional Problems.

Any capital sentencing guidelines could also contain a
number of general safeguards designed to assure their
constitutionality. The Sentencing Reform Act contains mechanlsms
for monitoring the administration of federal death penaltles.

The Commission’s dutles spec1f1cally include

”establish[ing] a research and development
program within the Commission for the purpose
of

”(A) serving as a clearinghouse and
information center for the collection,
preparation, and dissemination of information
on Federal sentencing practlces, and

#(B) assisting and serving in a consulting
capacity to Federal courts, departments, and
agencies in the development, maintenance, and
coordination of sound sentencing practices
....” 28 U.S.C. §995(12) (Supp. III 1985).

Pursuant to these duties, the Commission presumably could monitor

the imposition of federal death penalties to detect any problems
that might render the administration of the federal death penalty

70f course, the Commission guidelines should make clear that
death should not be imposed as a penalty for felony-murder under
these statutes where the defendant is a minor participant 1n the
offense. See Enmund V. Florlda, 458 U.S. 782 (1982).
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constitutionally suspect. If the Commission detects any such
problems, it can immediately report them to Congress for prompt
corrective action.  See 28 U.S.C. §995(20) (Supp. III 1985)
(charging Commission with the duty to ”make recommendations to
Congress concerning modification or enactment of statutes
relating to sentencing, penal, and correctional matters that the
Commission finds to be necessary and advisable to carry out an
effective, humane, and rational sentencing policy). The
Department of Justice is likewise charged with such a reviewing
function that could (and undoubtedly would) be employed to
correct constitutional deficiencies in the administration of the
federal death penalty. See 28 U.S.C. §994(n) (Supp. III 1985).

Any capital sentencing guidelines could also contaln
safeguards to avoid racial discrimination in their
administration. For instance, the guidelines could require that
a jury, upon recommending a death sentence, shall ”return to the
court a certificate, signed by each juror, that consideration of
the race, color, national orlgln, creed, or sex of the defendant
or any victim was not involved in reachlng the juror’s individual
decision.” This provision would be designed to meet concerns
that have sometimes been expressed that the death penalty is
administered in a biased fashion based on the race of the
defendant or his victim. The adoption of such a provision would
be permitted, inter alia, by the statutory instruction to the
Commission to ”assure that the guidelines ... are entirely
neutral as to the race, sex, national origin, creed, and

socioeconomic status of offenders.” 28 U.S.C. §994(d) (Supp. III
1985) . : '

C. The Title 18 Death Penalty Statutes Are
Not Inherently Constitutionally Deficient.

It might be argued that the death penalty provisions of
Title 18 are themselves inherently constitutionally deficient.
For example, one might point to 18 U.S.C. §1111, which provides
that a convicted first degree murderer ”shall suffer death unless
the jury qualifies its verdict by adding thereto ‘without capital
punlshmenté in which event he shall be sentenced to 1mpr1sonment
for life.” Since §1111 does not itself comply with the

8 other Title 18 death penalty provisions contain varying
language. For instance, 18 U.S.C. §34 & §1716 provide that a
convicted offender “shall be subject to the death penalty or to
imprisonment for life, if the jury shall in its discretion so
direct.” Sections §794 and §1751 provide that an offender ”shall
be punished by death or by imprisonment for any term of years or
for life. Section 2031 provides that an offender ”shall suffer
death, or imprisonment for any term of years or for life.” A

(contlnued...)
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constitutional requirements established by Furman v. Georgia,

Gregg v. Georgia, and other decisions, the argument would

‘conclude, no death sentence may be given under these statutes.

This argument is unpersuasive for several reasons. " First,
"’yhen interpreting a statute, the court will not look merely to
a particular clause in:which general words may be used, but will
take in connection with it the whole statute (or statutes on the
_same subject) and the objects and policy of the law, as indicated
by its various provisions, and give to it such a constructlon as
will carry into execution the will of the Legislature ...’”
Kokoszka v. Belford, 417 U.S. 642, 651 (1974) (quoting Brown v.
Duchesne, 19 How. 183, 194 (1857)). Thus, the Title 18 death
penalty provisions must be read in conjunction with the relevant
provisions of the Sentencing Reform Act.

The Sentencing Reform Act gives the Sentencing Commission
the power to issue appropriate guidelines that will channel judge

~and jury discretion to comply with the constitutional
‘requirements of Gregg and. related cases. Under 28 U.S.C.

§995(a) (22), the Commission is given the power to ”perform such
other functions as are requlred to permit Federal courts to meet
their responsibilities [to insure that sentences reflect the
seriousness of the offense, afford adequate deterrence, etc.] and
to permit others involved in the Federal criminal justice system
to meet their related responsibilities.” Under this provision,
the Commission can prescribe appropriate rules for capital

sentencing determinations that comply with the Supreme Court’s
requlrements.‘

Once prescribed, federal district courts are generally
required to follow the Sentencing Commission guidelines. Under
18 U.S.C. §3553(b) (Supp. III 1985), “[t]lhe court shall impose a
sentence of the kind, and within the range [established by the

~Sentencing Commission guidelines] unless the courts find that an

aggravating or mitigating circumstance exists that was not
adequately taken into consideration by the Sentencing Commission
in formulating the guidelines and that should result in a
sentence different from that described.” ‘As a consequence, the
Sentencing Commission would appear to have the power to
supplement the Title 18 provisions so as to require district
courts to conduct their proceedings in conformity with
constitutional requirements, at least in the death penalty area.

8(...contlnued)

complete list of the federal statutes authorlzlng capital
sentences is contained ;n Attachment 4.
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ISeccnd, it is a standard rule of statutory construction,

‘binding on courts as well as independent agencies, that ”of
- course statutes should be construed whenever possible so as to

uphold their constitutionality.” United States v. Vuitch, 402

‘U.S. 62, 70 (1971). An interpretation that supports the
constitutionality of legislation should be consistently sought.
' United States v. National Dairy Products Corp., 372 U.S. 29, 32

(1963). Thus, the task of the Commission, the federal district
courts, and federal appellate courts is ”“not to destroy the
[statutes] if [they] can, but to construe [the statutes], if
consistent with the will of Congress, to comport with
constitutional limitations.” United States Civil Service Comm.
v. lLetter Carriers, 413 U.S. 548, 571 (1973).

It is interesting to observe that, although such a step is
not necessary here, “[clonstitutionally requisite procedures for
the administration of a statute may be implied in order to

. preserve its validity.” Sutherland Statutory Construction

§45.11, p. 47 (4th ed. 1984). The Supreme Court has exercised

" this power on at least one occasion to erect a procedural

framework necessary to sustain a federal statute against
constitutional challenge. 1In United States v. Thirty-Seven

,Photographs,’402 U.S. 363 (1971), the Court construed the statute
- permitting seizure and forfeiture of 1mported obscene materials,

19 U.S.C. §1305(a), to include a set of rigorous time limits, not
alluded to in the statute, within which such seizures and
forfeitures must be carried out in order to comply with the First

Amendment.

The Supreme Court has been partlcularly willing to permit
accommodating statutory construction in the death penalty area.
In Jurek v. Texas, 428 U.S. 262, 272-274, (1976), the Court
approved an expansive reading of a state statute to include
necessary constitutional protections. The latitude is
particularly striking in Jurek, where the state court had
interpreted a statutory provision to permit consideration of
mitigating factors when the language of the statute only

addressed the question whether the offense was aggravated by the
p0551b111ty of future crimes of violence.

Similarly; the Mississippi Supreme Court in Jackson v.

‘State, 337 So.2d 1242 (Miss. 1976), read a mandatory death
-. penalty statute for ”capital murder” enacted after Furman to

contain appropriate aggravating circumstances, to provide for

. appropriate consideration of aggravating and mitigating

circumstances, and to permit the court to fill in
constitutionally required procedures. It reasoned that although
the statute appeared to be unconstitutional, the court was
required to read it in a manner that would w1thstand
constitutional scrutiny, 337 So.2d 1249-1251. This jud1c1a1
revision of state death penalty statutes without express
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legisletiVe authorization was upheld by the federal courts.
e.g., Jordan v. Watkins, 681 F.2d 1067, 1079-1080 (5th Cir.

©1982); Irving v. Hargett, 518 F. Supp. 1127, 1137-1139 (N.D.
Miss. 1981). ‘ :

See,

. Because of the pertinent rules of statutory construction
cited above and because of latitude permitted in conforming death
penalty statutes to constitutional requirements, the Title 18
statutes and Sentencing Reform Act must be read to permit the
adoption of appropriate rules for weighing aggravatlng and
mitigating circumstances in capital cases. To do otherwise would
be to interpret the federal death penalty statutes in a possibly

unconstitutional manner and thwart the leglslatlve judgment
expressed in those statutes.

Finally, entirely apart from the powers of the Sentencing
Commission, the federal district courts have significant power to
take steps to preserve the constitutionality of the Title 18
capital sentencing provisions. It has long been established that

the federal Article III courts have inherent power to develop

‘rules of practice and procedure in criminal cases where not
restrained by an Act of Congress. Indeed, before the
promulgation of the Federal Rules of Criminal Procedure, the
procedures for conducting trial and pretrial proceedings were
almost wholly devised by the courts. In the sentencing area,

. courts have traditionally had the inherent power to conduct

proceedings and receive and consider information as they may

direct. See, e.g., Roberts v. United States, 445 U.S. 552, 556 -
(1980). ‘

The inherent power of the federal district courts survives

over some matters under the Federal Rules of Crlmlnal Procedure.
As one court has recognized:

”The Federal Rules of Criminal Procedure are
intended to constitute a comprehen51ve

- procedural code for criminal cases in the
federal courts. But even the rules
themselves do not purport to set outer limits
on the power of the courts. On the contrary,
Fed. R. Crim.P. 57(b) states: ’‘If no
procedure is spe01f1cally prescribed by rule,
the court may proceed in any lawful manner

- not inconsistent with these rules or with any
applicable statute.’” United States v. -
Richter, 488 F.2d 170, 173 (9th Cir. 1973) 9

9 since Richter, Rule 57(b) has been reformulated to read:
#In all cases not provided for by rule, the district judges and

(continued...)
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Nothing in the Federal Rules of Criminal Procedure is
inconsistent with the administration of capital sentences
~pursuant to Sentencing Commission guidelines. To the contrary,
the Rules contain provisions designed to facilitate the '

- implementation of death sentences. For instance, under Rule 7,

”la]ln offense which may be punished by death shall be prosecuted
by indictment.” Similarly, under Rule 24, “[i]f the offense
charged is punishable by death, each side is entitled [to
additional] peremptory challenges.” And, Rule 38 prov1des that
”»[a] sentence of death shall be stayed if an appeal is taken.”10
Construing the Federal Rules consistent with the federal death
penalty statutes is also consistent with the general “purpose and
construction” provision contained in the rules: ”These rules are
intended to provide for the just determination of every criminal
proceeding. They shall be construed to secure simplicity in
procedure, fairness in administration and the elimination of
unjustifiable expense and delay.” Fed. R. Crim. P. 2.

In sum, it is apparent that the federal district courts have
considerable power to conform their procedures so as to comply
with the constitutional requirements of the Supreme Court and

with any capital sentenc1ng guidelines that the Sentencing
Commission might issue.

9(...cont1nued)
magistrates may regulate their practlce in any manner not
inconsistent with these rules or those of the district in which
they act.” This reformulation does not change the point made in

the text.

/

10 por purposes of ascertaining Congressional intent under

.~ the Sentencing Reform Act, it is revealing to observe that this

provision was spec1f1cally reenacted by Congress as part of the

1984 Act. See 98 Stat. 2031.
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Constitutional requirement that & jury
recommendation for a life sentence ina
capital case be final and preclude the
trial judge from imposing the death
penalty, (3} there is no Constitutional
requirement that juries must decide
whether the death penalty can be im-
posed, and (4) there is no Constitutional
prohibition against jury override by a
judge.

The application of the Fifth Amend-
ment protection against "double jeo-
pardy” in a capital sentence was
decided by the High Court on May 29,
1984 (Arizona v. Rumseyv). In this case
the Court set aside a sentence to
death. The defendant, convicted of
murder committed during a robbery,
had appealed to the Arizona Supreme
Court against two consecutive sen-
tences: life imprisonment for murder
and 21 years for armed robbery. The
State filed a cross-appeal for resen-
tencing of the murder conviction on
grounds that the trial judge had erred in
not interpreting the "pecuniary gain"
motive (the robbery) as an aggravating
factor in the case. The State Supreme
Court rejected the defendant's appeal
and ruled for the State in the cross-
appeal, with the result that the trial
court resentenced the defendant to
death. In response to an appeal against
the death sentence, the State Supreme
Court ruled again in this case, holding
that the resentencing violated the
ndouble jeopardy" clause and ordered
commutation to life imprisonment (the
originsl sentence). This decision was
upheld by the U.S. Supreme Court.

Another long-standing issue relating
1o capital cases—the standards for

-excusing jurors opposed to the death

penalty—was presented to the US.
Supreme Court during October 1984 in
Wainwright v. Witt. In this case, a U.S.
Court of Appeals had overturned a
death sentence imposed by a Florida
court on grounds that the trial judge
had improperly excused a juror who had
expressed qualms about voting for a
death sentence. The appeals court
cited the High Court's decision in
Witherspoon v. Illinois (1968), when it
had ruled that the State could not
excuse jurors simply for expressing
doubts about capital punishment, since
such a jury thereby might become pro-
secution-prone in capital cases. In

Wainwright v. Witt, the U.S. Supreme

Court, on January 21, 1985, reversed
the appellate court's judgment, holding
that the juror in this case had been
properly excused. The High Court held
that, as a matter cf principle, any juror
could be excused if his views on capital
punishment were deemed by the trial

Table 2. A@dju«u.l detail on revisions and capital offenses

Pederal—Air piracy 49 US.C. 1472-3.

Arizona—A.R.S. 13-703 (F)(8)-elfective date
8/1/84-includes one or more other homicides
occurring during the commission of a first-
degree murder as an sggravating factor.

Arkansas—Article V, Chapter 15, Section 41-
1501 defines capital murder as murder during

- the course of a prescribed felony (rape, kid-
naping, arson, vehicular piracy, robbery, bur-
glary, escape) murder of 8 law enforcement/
public safety official in the line of duty,
multiple murders, murder of candidates for
public office and elected officials, murder
while under sentence to life imprisonment, and
eontract murder.

California—California statute partially struck
by State Supreme Court on 11/1/84 (Peoole v.
Ramos 37. Cal. 3d 136) relating to juror
Instructions on the possibility of sentence
commutation by the Governor.,

Colorado—Revisions to Sections 1-8, 16-11-
103, Colorade Revised Statutes, 1978 Repl
Vol relating to age of defendant, alternate
jurors, evidence used in aggravation or miti-
gation, witness discovery, and standard of
proof required for aggravating factors.
Effective date 7/1/84,

Florida—Amendment to Section 782.04 incor-
porating murder resulting from aggravated

| child abuse into the categories of first degree
murder subject to execution. Effective date

§/3/84.

Idaho—Revisions to Idaho Code Sections 18-
2705, 2708, 2714, 2715, 2719 reiating to sen-
tencing procedures, suspension of judgment,
pregnancy of the offender, stays of execution,
setting of execution dates, and appeals.
Effective date 4/2/84.

Nlinois—Revision to [linois Revised Statutes,
Chapter 38, Section 9-1 (b} (6) (iic) modifies
specific felonies 1o be considered as aggraval-
ing factors in murder (armed rodbbery, robbery,
rape, aggravated criminal sexusl assault, ag-
gravated kidnapping, forcible detention, arson,
aggravated arson, burglary, home invasion, or
the attempt to commit any of these [elonies).
Effective date 7/1/84.

Maryland—Revision to Annotated Code of
Maryland, Article 27, Section 413 (m)
prescribes procedures for alternate jurors
with respect to the sentencing of an
offender convicted of first degree murder.
Effective date 7/1/84. In Maryland, only

' sentence review is automatic.
te—1 h

tts' death penalty
statute was struck in whole by & State court
decision on October 18, 1984 (Commonwealth .
v. Colon-Cruz 393 Mass. 150).

Mississippi—Capital murder includes murder of
a peace officer, murder by a life sentence
inmate, murder perpetrated by bomb or explo-
sive, contract murder, felony murder, and
murder of an elected official

Missouri—Replaced Sections 563.001 to
Sections 565.040 of Missouri Statutes (RSMO
Supp. 1984), on murder, manslaughter, trial
procedures, and death penalty. Effective date
10/1/84.

New Jersey—Case on automatic eppesl of
death sentence currently pending in New
Jersey State Supreme Court (State v.
Koedatich). .

New York—Because of current litigation, the
New York State death penalty statute is not
being enforced but the statute has not been
repealed by the legisiatiure. On 7/2/84, the
statute was struek by the State Court of
Appeals (63 NY 2d 41 and 479 NYS 2d 706)
based on & case involving the murder of &
correctional officer by an inmate (People v.
Lemuel Smith). The State Court ol Appeals
Tound the mandatory death penalty statute did
not provide for consideration of mitigating :
circumstances.

Oregon—New death penalty law. See Qregon
Revised Statutes 163.105. Effective date
12/6/84.

South Carclina—No statutory imitation on age

- of defendant in South Carolina but there are

statutory mitigating circumstances for de-
fendants under the age of 18 which must be
considered.

South Dakota—Revision to South Dakota Code
of Laws Section 23A-27A-32 changing the
method of execution from electrocution to
lethal injection. Effective date 7/1/84.

Yirginia—Chapter 4, Article 1, Section 18.2-31
defines capital murder as the murder of a kid-
nap victim, law enforcement officer, robbery
or rape victim, murder by a prisoner in 8 State
or local correctional facility, or multiple
murders.

Wyoming—Revisions to Wyoming Statutes,
1977 Sections 7-13-904 providing for death by
lethal injection. Effective date 6/5/84.

judge to "prevent or substantially
impair the performance of his duties.”

An additional issue of importance—
which was still pending at yearend
1984—was the use of research findings
suggesting racial discrimination in the
imposition of the death penalty. During
November 1984 and January 1985, the
U.S. Supreme Court lifted stays of exe-
cution which it had originally granted
to two black inmates on Georgia's death
row. These inmates had contended that
the death penalty in Georgia was ap-
plied in a discriminatory fashion based
upon the race of murder victims. In
both cases, the Supreme Court gave no
explanation for lifting the stays of
execution. 1n February 1985 in Me-
Clesky v. Kemp, however, the Feaeral
Court of Appeals in Atlanta rejected
similar charges that Georgia's death

3

penalty was racially discriminatory.
The Appeals Court held that, unless
statistical statewide studies reflected
disparity so great as to compel the
conclusion that there was systematic

a

discrimination, only proof of deliberate

racial prejudice in a particular case
would demonstrate a Constitutional
violation.

On October 11, 1983, the U.S. Court

of Military Appeals, the Nation's high-
est military court, ruled that sentenc-
ing procedures in the Uniform Code of

Military Justice did not conform to U.S.

Supreme Court guidelines set down in
the 1972 and 1976 landmark decisions.
As a result of this decision, U.S. v.

Matthews, the death sentences of seven

men condemned under court-martial
procedures were removed. New regu-
lations remedying the defects in the
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code were promulgated in an executive
order effective January 24, 1984,
Under these new regulations one of-
fender was sentenced to death by the
United States military in 1984.

Capital punishment laws

At yearend 1984, 37 States and the
Federal government had laws author-
izigg the death penalty (tables 1 and
2)." Oregon was the only State to

- enact a new capital punishment law in
1984, through referendum by the
voters. The death penalty was struck
down in two States: New York and
Massachusetts. In New York on July 2,
1984, the State Court of Appeals
declared the mandatory death penalty
unconstitutional in Peopole v. Lemuel
Smith, & case involving the murder of a
prison guard by an inmate serving a life
term. The appeals court, whose judg-
ment was subsequently upheld by the
U.S. Supreme Court on February 19,
1985, struck down the law because it
did not provide for consideration by the
jury of aggravating and mitigating i
circumstances. In Massachusetts, in &
case in October 1984 involving the
murder of a police officer (Common-
wealth v. Colon-Cruz), the State
Supreme Court held that the State law's
provision for a death penalty only after
a jury trial was unconstitutional on
grounds that it was likely to discourage
defendants from asserting the right to
plead not guilty. Guilty pleas would
enable defendants to avoid the risk of
execution by not seeking a jury trial

Statutory changes. During 1984, nine
States altered their existing death
penalty statutes. Two of the nine
changed their methods of execution.
South Dakota changed from electrocu-
tion to lethal injection; Wyoming, which
had previously authorized lethal gas,
added lethal injection as an alternative
method. Florida, Missouri, and Arizona
added new aggravating circumstances
to their capital punishment laws. Flori-
da included aggravated child abuse in
3The only Federal crime for which capital punish-
ment is now authorized is aircraft piracy (excluding
crimes prosecuted under military suthority).

Table 3. Method of execution, by State, 1984

Method

States that use method

Electrocution

Lethal injection

Alabama, Arkansas®, Connecticut, Florida, Georgia, Indiana, Kentucky,
Louisiana, Nebraska, Ohio, Oklahoma®*, Pennsylvania, South Carolina,
Tennessee, Vermont, Virginia

Arkansas®, Idsho®, Illinois, Montana®, Nevada, New Jersey, New Mexico,
North Carolina®, Oklahoma®®, Oregon, South Dakota, Texas, Utah®,
Washington®, Wyoming*

Arizona, California, Colorado, Maryland, Mississippi, Missouri, North

Delaware, Montana®*, New Hampshire, Washington*

Lethal gas

Carolina®, Wyoming®
Hanging
Firing squad 1dsho®, Oklahoma**, Utah®

® Provides for two methods of execution.
** Provides f{or three methods of execution.

its listing of circumstances that may
aggravate homicide to "capital
murder." Missouri added murders
committed in the hijacking of public
conveyances-and murders of employees
of correctional facilities. Arizona
revised its statute to incorporate
multiple homicides during a first-

‘degree murder as an aggravating fac-

tor. Maryland and Colorado established
separate sentencing procedures to
determine whether the death sentence
or life imprisonment should be imposed
in murder cases and specified the ag-
gravating or mitigating circumstances
to be considered. In California the

State Supreme Court limited imposition

of the death penalty for murders com-

mitted during a felony to cases where it -

had been proven that the defendant
actually intended to kill the victim.
Idaho required judges to set execution
dates within 1 month of sentencing and
enacted other measures to eliminate
delays in carrying out sentences to
death.

Methods of execution. At yearend
1984, eight States provided for more
than one method of execution—lethal
injection and one or more alternative
methods—at the election of the con-
demned prisoner {table 3). Electrocu-
tion (16 States) and lethal injection (15
States) were the most.common methods
of execution provided for in the
statutes. In addition, lethal gas was

permitted in eight States; hanging in
four States; and a firing squad in three
States. Some States, anticipating the
possibility that lethal injection may be
found unconstitutional, have provided
for an alternative method. Each of the
other four methods, previously chal-
lenged on Eighth Amendment grounds
as cruel and unusual punishment, has
been found to be constitutional.

Automatic review. Most capital
punishment statutes provide for an
automatic review of all death sen-
tences. Some require a review of both’
conviction and sentence, while others
require a review only of the sentence.
Typically, the review is undertaken
directly by the State Supreme Court.
If either the conviction or sentence is
vacated, the case may be remanded to
the trial court for additional proceed-
ings or retrial. It is possible that
after retrial or resentencing the death
sentence may be reimposed. Some
statutes also allow the State Supreme
Court to commute a death sentence to
life imprisonment.

Minimum age. A total of 21 States
specify a minimum age for which the
death penalty may be imposed (table
4). In some States the minimum age is
specified in the capital punishment
statute; in others it is, in effect, set
forth in the statutory provisions that
determine the age at which a juvenile

Table &. Minimum age authorized for imp p 1,y d 1984
10 years 13 years 14 years 15 years 16 years 17 years 18 years No minimum age specified
Indiana Mississippi Maryland Arkansas Montana New Hampshire California Federal Oklahoma
Missouri Louisiana % Nevada Texas Connecticut Alabama Pennsylvania
New Jersey Virginia Oregon Ilinois Arizona South Dakota
North Carotina Nebraska Colorado Tennessee
South Carotina New Mexico Delaware Utah
Ohio Florida Yirginia
Georgia Washington
1daho Wyoming
Kentucky

Note: fhere was only one individua] under sentence of death at yearend 1984 who was under 18 years oid; he was 17,

4




may be transferred to criminal court
for trial as an adult. The most fre-
quently specified ages are 18 years old
(six States) and 14 years old (five
States). Altogether, 15 States author-
ize capital punishment for those under
18 years old. Sixteen States and the
Federal system report no specified
minimum age. .

Prisoners under sentence
of death at yearend 1984

All persons under sentence of death
at yearend 1984 were convicted of mur-
der. The FBI's Uniform Crime Reports

tence of death at yearend (Connecticut,
New Hampshire, Oregon, South Dakota,
and Vermont). New York's sole death-
row inmate at yearend 1983 was
removed during 1984 as a result of a
court decision invalidating the death
penalty statute. Oregon was the only
State to adopt the death penalty during
1984, '

Of the 1,405 persons under sentence
of death at yearend 1984, more than
three-fifths were in the South. An
additional 21% were confined in correc-
tional facilities in the West, 12% in the

North Central States, and 4% in the
Northeast. Nearly all were males
(98.8%) and most ‘were white (57.2%)
(table 7). Blacks constituted 41.6% of

those under sentence of death, and

another 1.1% were American Indians or
Asian Americans. States reported 89
Hispanics under sentence of death,
6.3% of the total. The largest numbers
of Hispanics were held in States with
relatively large Hispanic populations:

“Texas (29), California (26), Florida (10),

and 7 each in Arizona and-IRinois.

“The median age of those under sen-

reveal that during the 10-year period
1975 to 1984, 204,000 Americans were
victims of murder or nonnegligent
manslaughter and there were an esti-
mated 198,000 arrests for these crimes
(table 5). During the same period 2,384
persons entered prisons under sentence
of death and 32 offenders were
executed.

At yearend 1984 States reported &

“total of 1,405 persons under sentence of

death (table 6). States with the largest
number of prisoners under sentence of
death were Florida (215), Texas (178),
California (172), and Georgia (111). A
total of 280 persons entered prison un-
der sentence of death in 1984 and 84
persons were removed (21 by execu-
tion). The yearend 1984 population was
16% higher than that of 1983.

While 37 States had statutes author-
izing the death penalty (covering 78%
of the Nation's adult population), 5 of
these reported no prisoners under sen-

Table 5. Number of offenses and arrests
for murder and nonnegligent manslaughter,
entries under sentence of death,

and executions, 1975-84

Number
Murder and of Num-
nonnegligent entries  ber
mansiaughter under of
Number of: sentence execu-

" Year Ollenses Arrests of death tions

Total 204,000 197,830 2,384 32
1975 20,510 20,180 322 0
1976 18,780 17,250 ‘2439 0
1977 19,120 - 19,450 159 1
197g 19,560 19,840 209 [
197 21,460 19,590 172 2
1980 .~ 23,040, 20,040 200 0
1981 22,5200 21,590 250 1
1982 21,010 21,810 284 2
1983 19,310 20,310 258 5
1984 18,690 17,770 280 21

Note: In some years there are more arrests
than offenses because a single murder may
have multiple of{enders. Also, because of
the time delay between each of the stages
shown in the table, those who were executed
in a particular year were not sentenced or
arrested in the same year.

Sour¢ess Crime in the United States,

1975-84; Capital Punishment, 1875-83.

Table 6. Prisoners under sentence of death, by region and State, 1984
Prisoners Changes during 1984 Prisoners
under Received Removed from under
sentence under death row (exclud- . sentence
Region and State 12/31/83 sentence ing executions) Executed 12/31/84
United States 1,209 280 638 21 1,405
Male 1,196 272 60 20 1,388
Female 13 8 3 1 17
Federal® o ] 0 0 ]
State 1,209 280 6 n 1,405
Northeast 39 21 3 57
Connecticut [ 0 0 0
New Hampshire 0 0 [ 0
New Jersey 3 7 0 10
New York 1 0 1 [
Pennsylvania 35 14 2 ]
Vermont 0 0 0 0
North Central . 136 46 8 174
Ilinois 64 12 -5 n
Indiana 21 7 2 26
Missouri 23 k4 1 29
Nebraska 10 3 [ 13
Ohio - 18 17 0 35
South Dakota 0 0 0 0
South . 82 157 36 21 882
Alabama . 49 9 0 58
Arkansas 22 1 0 3
Delaware 6 0 0 [
Florida 193 38 8 8 213
Georgia 103 12 2 2 111
Kentucky 18 2 0 20
Louisiana 29 S 2 5 T
Maryland 11 8 0 19
Mississippi 37 7 s 39
North Carolina 3 12 6 2 37
Oklahoma 38 16 5 49
South Carolina 28 9 2 35
Tennessee 32 . 8 3 37
Texas 163 21 3 3 178
Virginia 20 9 0 1 28
West R 252 56 16 292
Arizona 51 12 7 ’ 56
California 149 27 4 172
Colorado . 1 1 1 1
1daho 7 7 0 14
Montana 4 4 4 4
Nevada 23 8 3 28
New Mexico 3 0 1 5
Oregon [1] 0 0 0
Utah 4 1 0 5
Washington 4 ] [ 4
Wyoming 3 0 0 3
Note: States not listed, the District of Georgia, and 1 in Tennessee) and exclude 2
Columbia, and New York did not have the inmates relieved of the death sentence before
death penaity as of 12/31/84. Some of the 12/31/83 (1 in Kentucky and 1 in Oklahoma).
figures shown for yearend 1983 are revised 8 Includes ¢ inmates who committed suicide,
from those shown in Capital Punishment 2 in Florida and 1 each in Indiana and
1983, NCJ-93925. The revised figures include California.
inmates who were reported late to the NPS Excludes prisoners held under Armed Forces
program or who were not in the custody of .jurisdiction. These tables do not include cata
State correctional authorities by 12/31/83 {5 . . for 1 male under a military death sentence,
in Louisiana, 2 in Pennsylvania, 1 in for murder.




tence of death was 31 years old. Less
than 1% (11 offenders) were under the
age of 20 and 1.7% (24 offenders) were
$5 or older. The youngest was 17 and
the oldest'was 76. About 1 in 10
inmates had not gone beyond seventh
grade, but a similar proportion had
some college education. Approximately
one-third were married, one-{ifth were
divorced or separated, and two-{ifths
had never been married.

Those admitted to and removed
from the population of prisoners under
sentence of death in 1984 mirrored
those present at yearend with respect
to basic demographic characteristics as
well as educational attainment and
marital status. As might be expected
those admitted were younger and those
removed were older.

The 17 women under sentence of
death at yearend 1984 (1.2% of the
total) were held in 12 States, with no
State holding more than 2 women (tabie
8). Since 1972, a total of 15 States
have had women under a sentence of
death. Since 1976 one woman has been
executed.

Entries and removals of persons

under sentence of death

During 1984, 27 States reported new
entries under sentence of death (table
6). Florida reported the largest number
(38), followed by California (27) and
Ohio (17).

Of the 280 entries under sentence of
death—
o all were convicted of murder;
e 158 were white males, 111 were black
males, and 3 were males of other races;
e 6 were white females, 1 was a black
female, and 1 was a female of another
race;
e 17 were Hispanic.

Twenty States reported a total of 84
persons removed from the populatior_i of
prisoners under & sentence of death in
1984, Florida reported the largest
number of removals, 16 (8 by exe-
cution), followed by North Carolina
with 8 (1 by execution), and Arizona
and Louisiana each with 7 (5 by
execution in Louisiana).

Of the 84 prisoners removed from
the population of those under a8
sentence of death in the States—

o 40 had their sentences lifted but
convictions upheld;

e 21 were executed by six States;
e 16 had their sentences and
convictions vacated;

e 4 died by suicide;

End of vesr 1984

Table 7. Demographic profile of prisoners under sentence of death, 1984

1984 admissions 1984 removals

Numpoer Percent Numper Percent Numoer Percent
Total number under_
sentence of death 1,405 100.0% 280 100.0% 84 100.0%
Sex
Male 1,388 98.8% 272 97.1% 80 95.2%
Female 17 1.2 8 2.9 4 4.8
Race
White 804 57.2% 164 58.6% 52 61.9%
Black 585 - 41.6 112 40.0 32 38.1
Other® 16 1.1 4 1.4 0 0
Ethnicity ’
Hispanic 89 6.3% 17 6.1% 0 0%
Non-Hispanic 1,316 93.7 263 93.9. 84 100.0
b .
: ) §
Less than 20 yeers 11 0.8% 17 6.1% 2 2.4%
20-24 215 18.3 68 243 7 8.3
25-29 a9t 27.8 85 23.2 16 19.0
J30-34 311 22.1 48 17.1 25 29.8
35-39 247 17.6 45 16.1 16 19.0
40-54 . 206 147 3 11.1 15 17.9-
55+ 24 1.7 6 2.1 3 3.6
Median 31.1 years . 28.3 years 32.7 years
Education . .
Tth grade or less To121 10.5% 26 11.7% 9 12.3%
8th 137 11.9 17 7.5 4 5.5
9th-11th 401 T 72 32.3 34 46.6
12th 385 334 81 36.3 20 27.4
Any college 110 9.5 27 12.1 [ 8.2
Not reported 251 57 11
Median 10.6 years 10.9 years 10.4 years
Marital status ’ !
-Married 443 33.7% 81 31.0% 25 31.6%
Divorced/separated m 20.6 61 23.4 15 19.0
Widowed 29 2.2 7 2.7 2 2.5
Never married 570 434 12 42.9 7 46.8
Not reported 92 19 5

Note: Percentage and median calculations

based upon those cases for which dats were

" reported. .

8 Consists of 11 American Indians and 5
Asian Americans,

b The youngest individual under sentence of

dezth was 17 years old and the oldest was
6.

Table 8. Number of women on death row, yearend 1972-84

State 1972 1973 1974 1975 1976 1977 1978 1979 1980 1981 1982 1983 1984
United States 4 3 3 8 K [ 5 7 9 1u 14 13 17
California 3 1 2
Georgia 1 2 1 1 1 1 1 2 3 4 4 3 2
North Carolina 1 2 3 2 1 1 1 1 1
Ohio 2 3 4 2 2
Oklehoma 1 1 1 1 2 2 1
Florida 1 1 1 1 1 1
Alabama 1 1 1 1 2 2
Texas 1 2 2 2 1
Kentucky 1 1
Maryland 1 2 1 2
Mississippi 1 1 1
Nevada 1 1 2
New Jersey 1
Arkansas 1
Idaho 1

e 1 had his sentence commuted; .
e 1 had his sentence lifted wheg the’
State statute was struck down;

e 1 was transferred from one State
(California) to another State {(Nevada}
where he was also under sentence of
death.,

Of the 58 prisoners whose death
sentences were overturned, 30 had been

ATne only prisoner under sentence of death in New
York in 1984 was removed for this reason.

6

resentenced to life imprisonment by
yearend 1984, 2 had been resentenced
to terms longer than 20 years, 15 were
awaiting new trials, 10 were awaiting
resentencing, and in 1 case no further
prosecution was sought.

From 1977, the year after the
Supreme Court reinstated the death
penalty, through 1984, a total of 1,813
persons have entered prison under a

" sentence of death and 828 persons have
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Table 8. Criminal history prome'ol prisoners under sentence of death, by race, 1984

Prisoners under sentence of death

All races™

White Biack

Numoer  Percent

Number Percent Numoer Percent

Number under sentence : :
of death 1,405 100.0%

Prior felony

conviction history
With 856 66.5%
Without 432 33.5
Not reported 117

Prior homicide
convictjon history

With 104 9.4%
Without . 1,006 90.6
Not reported 295

Legnl status at time of
capital offense

Charges pending 61 5.5%
Probation 60 5.4
Parole 219 19.9
Prison escapee 28 2.6
Prison inmaie 37 3.4
Other status 18 1.8
None 678 61.5
. Not reported 303
Median time elapsed since
i ition of death 33 months

P

804 100.0% 58S 100.0%
473 63.0% 373 71.6%
278 7.0 148 28.4
53 64
50 % 54 12.0%
596 e2.2 396 88.0
138 135
38 6.0% 21 1.6%
36 5.7 22 4.8
108 17.1 110 24.0
20 3.2 9 2.0
18 3.0 18 3.9
10 1.6 7 1.5
401 63.4 .M §9.2
172 127
32 months 34 months

Note: Percents calculated on those offenders
{or whom data were reported.
Includes persons classified as other races.
Inciudes 6 persons on mandatory release, 2

on bail, 1 on furtough from prison, 1 for
whom charges were pending from the U.S.
Army, and 8 on work release from prison.

been removed {rom the population
under a sentence of death (32 by exe-
cution). Of those admitted 58% were
white (1,046), and 41% were black
(746); of those removed 56% were white
(467) and 43% were black (356).

Criminal history of death-row
inmates in 1984

Of those under sentence of death at
vearend 1984 for whom such informa-
tion was known, two-thirds had prior
felony convictions preceding the capital
offense (table 9). Neariy 1 in 10-had-a
prior conviction for homicide. (Where
the information was reported for those
with prior felony convictions, approxi-
mately 1 out of 6 had previously been
convicted of homicide.)

Nearly 2 of every 5 prisoners sen-
tenced to death had an active criminal
justice status at the time of their
capital offense. Half of these—20% of
all those under sentence of death—were
on parole, while the rest were either on
probation (5%), were prison inmates
(3%) or escapees (3%), or had pending
charges (6%). Excluding those with
pending charges, nearly 1 in 3 was al-
ready under sentence for another erime,
when the capital murder occurred.

The criminal history patterns were
similar for whites and blacks, although
somewhat higher proportions of blacks
than whites had prior felony convie-
tions, prior homicide convictions, or

were on parole at the time of the
capital offense.

Executions

Since 1930, when data on executions
were first collected by the Federal
government, 3,891 executions have
been conducted under civil authority
(table 10). Since the death penalty was
reinstated by the Supreme Court in
1976, the States have executed 32
persons.

After 1967, an unofficial mora-
torium on executions prevailed while
legal challenges to the death penalty
were pressed at verious court levels.
There were no executions until 1977,
when one occurred, followed by two
more in 1972, one in 1981, two in 1982,
and five in 1983, In 1984 there were 21
executions. .

‘Table 10. Number of persons execuled,
- by jurisdiction in rank order, 1930-84
Number executed

State Since 1930  3ince 1977
U.S. total 3,891 32

Georgia 369 3

New York 329

Texas 301 4

California 292 :

North Carolina 265 2

Florida 180 10

Ohie 172

South Carolins 162

Mississippi 153 1

Pennsyivania 152

Louisiana . 139 6

Alabama, 136 1

Arkansas 118

Kentucky 103

Virginia . 94 2

Tennessee 9

1llinois 90

New Jersey T

Maryland 68

Missouri 62

Oklahoma 60

Washington 47

Colorado 7

indiana 42 1

West Virginia 40

District of Columbia | 40

Arizona 38

Federal system 33

Nevada 30 1

Massachusetts 27

Connecticut 21

Oregon 19

lowa 18

Kansas 15

Utah . 14 1

Delaware 12

New Mexico .8

Wyoming 7

Montana 6

Vermont 4

Nebraska 4

1dano 3

South Dakota 1

New Hampshire 1

Wisconsin 0

Rhode Island 0

North Dakota 0

Minnesota -0

Michigan 0

Maine 4]

Hawaii 0

Alaska 0

Since 1977, a total of 2,233 offend-
ers have been under a death sentence
for varying periods of time (table 11).
There were 32 executions ang 195 re-
movals for other reasons (most because
the State statute or their particular

Table 11. Proportion of those under sentence of death who were executed
oc received other dispositions, by race, 1977-1984

Total under Prisoners who received
sentence Prisoners executed other dispositions
of death Percent Percent
Race 1977-1984% Number of total Number of total
Anc 2,233 32 1.4% 796 35.7%
White 1,271 22 1.7 BT 35.0
Black 941 10 1.1 346 36.3

*® Those under sentence of death at the
beginning of 1977 plus all new admissions
under sentence of death between 1977 and

. 1984,
Other dispositions inciude cases removed
from & sentence of death due to statutes
struck down on appeal, sentences/convie—

tions vacated, commutations, or death
other than by execution (of the 796 remo~
vals, 28 resulted from death during con-
finement—10 from natursl causes, 13 by
suicide, 2 during escapes, 3 by other
inmates). :

€ Includes persons classified as other races:
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Table 12. Time elapsed from ing w

on, by race, 1977-1984

Number of offenders who were executed after: Average

Sources for cases referenced

1. Furman v, Georgia 408 U.S. 238

Tyear 1. to 3.to Slte 7.1t 8.1to elapsed (1372) .
Race orless Jyears 5years 7 years 9years 11 years Total time 2. Woodson v. North Carolina 428 U.S.
280 (1976)
Al ! o4 8 & s s 3 6.0 years 3. Roberts v, Louisiana 428 U.S. 325
White 1 2 H 8 6 2 22 5.8 1976) -
Black 0 2 3 0 2 3 10 6.6 4. Gregg v. Georgie 428 U.S. 153 (1976)
- 5. Jurek v, Texas 428 U.S. 262 (1976)
sentence was overturned). A slightly Methodological note 6. Proffitt v, Florida 428 U.S. 242 (1976)

higher proportion of whites than blacks
were executed during this period; re-
moval rates for the two races were
virtually identical.

Of those executed since 1977, five
were under a sentence of death for 3

years or less and five for 8 years or

longer (table 12). The average for the

32 executed offenders was 6 years. For
executed whites the average amount of

time under a sentence of death was

about 10 months less than for executed
blacks. (For additional discussion of
race and capital punishment see the
appendix.)

This bulletin was written by
Lawrence A. Greenfeld and David
G. Hinners, BJS statisticians, and
was edited by Joseph Bessette,
deputy director for data analysis,
assisted by Marianne W. Zawitz.
Marilyn Marbrook, publications
unit chief, administered produc-
tion of the bulletin, assisted by

- Millie Baldea, Betty Sherman, and
Joyce Stanford. Data were tabu-
lated by Arlene Rasmussen. and
other staff of the U.S. Bureau of
the Census.

August 1985, NCJ-98389

The statistics reported in this
bulletin may differ from data collected
by other organizations for any of the
following reasons: (1) Inmates are not
added to the National Prisoner Statis-
tics death-row counts at the time the
court hands down the sentence, but
rather when they are admitted to a
State or Federal correctional facility.
(2) Inmates sentenced to death under

- statutory provisions later found uncon-

stitutional are removed from the death-
row count on the date of the relevant
court finding rather than on the date
the finding is applied to the individual
case. Thus, persons who are technically
still under a sentence of death but who
are no longer at risk are not counted.
(3) NPS death-row counts are always
for the last day of the calendar year
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Appendix
Race and capital punishment

Race of offender. . One of the key
issues involved in the contemporary
debate on capital punishment is
whether the death penalty is applied in
a way that unfairly discriminates
against blacks and other minorities.
Several members of the Supreme Court
majority in Furman v. Georgia
specifically cited this issue in
overturning the death penalty in 1972.

There is no dispute that the propor-
tion of blacks under sentence of death
in the United States (42% at yearend
1984) is much higher than the propor-
tion of blacks in the general population
(12%). This difference alone, however,
does not prove discrimination against
blacks, just as the fact that males
constitute 99% of those under sentence
of death does not, in itself, demon-
strate discrimination against males.
Much nore relevant is how the popula-
tion of those under senténce of death
compares with those who actually com-
mit capital offenses.

Each State with a capital punish-
ment statute specifies which particular

. kinds of homicide merit the possible

imposition of the death penalty, for
example, multiple murders, murders of
a police officer or prison guard, or
murders in the commission of another
felony (table 1). "Capital” homicides
constitute only a fraction of all
homicides. There are, however, no
national data on the racial composition
of those arrested for capital murder.
Nonetheless, the FBI does report infor-
mation on the race of those arrested
for murder and nonnegligent man-
slaughter in the annual Uniform Crime
Reports. The FBI data can be used to
compare the racial distribution of those
arrested for murder and nonnegligent
manslaughter with those admitted to
prison for murder, those admitted under
a sentence of death, and those executed
(table A-1),

For each of the years 1980 through
1984, blacks constituted a somewhat
higher ‘proportion of those arrested for
murder and nonnegligent manslaughter
than of those admitted to prison under
a sentence of death. For the 5 years
together, blacks were 48.5% of adults
arrested for murder and nonnegligent
manslaughter and 40.9% of those ad-
mitted to prison under a sentence of
death. Whites, on the other hand, were
$0.2% of those arrested and 57.9% of
those entering prison with a death
sentence.

Put somewhat differently, for every

Table A-1. Comparison of racial distridution of homicide arrestees,
s e pidwaiamuin 4

prison ad for of death,
and executions, 1980-84 .
Percent of total
White Black Number
1980
Homicice arrests of adults 50.2% ) 48.3% 18,162
Prison admissions for homicide - o -
Admissions under sentence of death 62.0 375 200
Executions Y 0 0
1981 .
Homicide arrests of adults 49.8% 48.9% 19,605
Prison admissions for homicide e — . o
Admissions under sentence of death 52.4 - 46.0 250
Executions 100.0 0 1
1982 !
Homicide arrests of adults 48.9% 49.6% 20,043
Prison acmissions for homicide $1.6 46.3 9,060
Admissions under sentence of death 57.7 40.8 284
Executions 50.0 50.0 - 2
1983 .
Homicide arrests of aduits 49.07% 49.6% 18,749
Prison acmissions for homicide 54.9 4.4 8,218
Admissions under sentence of death 59.5 39.8 259
Executions 80.0 20.0 1
1984 .
Homicide arrests of adults 53.7% 44.9% 16,436
Prison acdmissions for homicide - e o
Admissions under sentence of death $8.6 40.0 280
Executions 61.9 38.1 21
Total, 1980-84
Homicide arrests of adults 50.2% 48.4% 93,035
Prison admissions for homicide (1982-83) 53.2 45.4 17,278
Admissions under sentence of death §7.9 40.9 1,273
Executions 65.5 34.5 29

Note: Homicide is defined as murder and
nonnegligent manslaughter.

« Data not available.

Sourcex Crime in the United States, 1980-84,
Federal Bureau of Investigation; National

Corrections Reporting Program on prison
admissions for 1982-83; and National Prisoner
Statistics series on prisoners under sentence of
death, 1980-84.

and per 1,000 prison inmates, by race, 1980-84

Table A-2. Prisoners under sentence of death per 1,000 arrests for homicide

Prisoners admitted under sentence of

death per 1.000 arrests for homicide

Prisoners under sentence of

death per 1.00C prison inmates

Year White . Black Total White Black Total
1980 13.6 : 8.5 110 2.3 1.9 2.3
1981 13.4 12.0 12.8 2.9 2.2 25 .
1982 16.7 117 14.2 3.1 2.5 2.8
1983 16.7 1.2 13.8 34 2.7 3.0
1984 18.6 15.2 17.0 — .- .o
Total 15.8 11.6 13.7 2.7 2.3 .7

-. Data not available.

Sources: Crime in the United States,

1980-84, Federal Bureau of Investigation; and
National Prisoners Statistics, 1980-84.

1,000 adult whites arrested for murder
and nonnegligent manslaughter for the
S years, 1980-84, there were 15.8
admissions to prison under a sentence
of death; for every 1,000 blacks
arrested, there were 11.6 admissions
under a sentence of death (table A-2).

Finally, for each of the years with

. complete data (1980-83), a higher pro-

portion of white prison inmates were
under a sentence of death than black
prison inmates. For the 4 years overall,
3.0 whites were under a sentence of
death for every 1,000 whites in prison,
compared to 2.1 blacks under sentence
of_death for every 1,000 blacks in
prison.

Race of victim. Another issue that has
been raised in recent years regarding
racial patterns in capital punishment
sentencing is whether ‘the race of the
victim, rather than the race of the
offender, influences who is sentenced
to death. Some have maintained that
an offender who murders a white is
more likely to be sentenced to death.
than one who murders a black. (See,
for example, the discussion of
McClesky v. Kemo above.)

Each year in its Uniform Crime
Reports (published under the title,
Crime in the United States) the FBI
shows the racial distribution of the
victims of murder and nonnegligent




manslaughter as reported by local
police agencies. For the years 1980 to
1984, the distribution is as follows:

White Black

vietims . victims
1980 - 53.3% 42.4%
1981 54.0 . 43.8
1982 55.4 42.3
1983 54.9 42.5
1984 56.2 41.1
Total 54.7 424

While whites constitute about 55%
of murder and nonnegligent manslaugh-
ter victims, it is not clear that a
similar percentage of white victims

‘should be expected for offenders sen-

tenced to death for murder.

Among the 37 States with capital
punishment statutes, felony murders (or
murders during the commission of
another felony such as robbery or rape)
are quite often distinguished as a
specific type of homicide for which the
death penalty may be imposed. The
Uniform Crime Reports for 1980 to

1984 indicate that approximately 1 in §
murders can be identified as a felony
murder and two-thirds of these involved
robbery or a sex offense. (By contrast,
about half of homicides for which the
motive was known resulted from an
argument.) National Crime Survey data
for 1982 reveal that an estimated 77%
of rape and robbery victims were white
and 89% of persons injured durigg a
robbery were white (table A-3).°

While these data suggest that whites
may constitute a greater proportion of
felony murder victims than of all homi-
cide victims, further research is needed
to establish the degree to which such

-differences affect capital sentences.

s'!'he National Crime Survey collects detailed
information on criminal victimizations in the United

States through interviews with a nationwide
representative sample of approximately 125,000
Americans twice each year. The most recent
published data are for 1982,

Table A-3. Distribution of rape and robbery, and robbery with injury
victimizations, by race of victim and offender, 1982 t

Note: Percents may not add to 100% due to
rounding. - Table excludes offenders of other
races (less than 5% of all victimizations) and
excludes mixed races in cases involving
multiple offenders.

Criminal Victimization in the United

States, 1982, tables 44 and 49, pp. 49 and 51,

White Black
offenders offenders _ Total
Rape and robbery victimizations® )
White vietims 40% 1% 7%
Black victims 2 1 23
Total 42 58 100®
. Robbery with injury victimizations® ’
White victims 50% 39% 89%
Black vietims [ 12 12
Total 50 st 100¢
a

N Includes sihgle or multiple offenders.
Represents 1,258,706 victimizations

' -reported by white and black victims.

€ Includes single offenders only.
Represents 171,985 victimizations reported
by white and black victims.

€ Estimate based on 10 or fewer cases.

10




. , ‘ R - U.S. Department of Justice

\ Office of Legal Counsel
4
 Officcofthe -  Washington, D.C. 20530 )
Assistant Attorney General )

William W. Wilkins, Jr.

Chairman ' :

The United States Sentencing Commission
1331 Pennsylvania Avenue, N.W., Suite 1400

»Washington, D.C. 20004

Dear Chairman Wilkins:

_ In accordance with your request of December 1, 1986, this
Office is preparing a formal opinion on the important and diffi-
cult question whether the United States Sentencing Commission is
authorized to promulgate sentencing guidelines covering capital
punishment. We understand that the Commission plans to discuss
this issue at its meeting this week, and that some guidance from
this Office, even if necessarily preliminary and conclusory in
nature, would assist the Commission in its deliberations. 1In
light of these circumstances, we are willing to provide the

~ following brief outline of our conclusions:

Thé}Séﬁtehcing Reform Act of 1984 creates a comprehensive

k,~s¢heme{féf sentencing defendants found guilty of an offense

described in any federal statute. 18 U.S.C. 3551(a). The Act

creates the United States Sentencing Commission to implement this
scheme by promulgating "quidelines for use of a sentencing court
in determining a sentence to be imposed in a criminal case." 28

‘Thé initiél question that must be addressed is whether the
death penalty is currently available as a sanction that may be
imposed by federal courts as punishment for certain crimes. This

 question is raised by 18 U.S.C. 3551, subsection (b) which
states: , o » ‘ - ;

- An individual found guilty of an offense
shall be sentenced, in accordance with the
provisions of section 3553, to --



(1) a term of probat1on as authorlzed by
subchapter B'

(2) a fine as author1zed by subchapter
C; or

(3) a term of imprisonment as authorized
'by subchapter D.

A sentence to pay a fine may be imposed in
addition to any other sentence. A sanction
authorized by section 3554 [forfeiture], 3555
‘[notice to v1ct1ms], or 3556 [rest1tutlon] '
may be imposed in addition to the sentence
required by this subsection.

The most ‘natural reading of this provision, in accordance with
the maxim of statutory construction expressio unius est exc1u51o
alterlus, is that the list of "authorized sanctions" in section

'3551(b) is exclusive -- all forms of punishment not listed in the

section apparently cannot be imposed.

: Numerous prov151ons of the United States Code, however,
authorize the imposition of capital punishment (see, e.q., 18
u.s.C. 32, 33, 34, 351, 794, 844(f) 1111, 1716, 1751 1992,
2113, 2381) or author1ze or require dlsqua11f1cat10n from holdlng
federal office (see, e.q., 18 U.S.C. 201-204, 2381, 2383, 2385).
Reading section 3551(b) as an exclusive list of authorized
sentences may operate implicitly to repeal the additional
sanctions of cap1ta1 punishment and d1squa11f1cat10n from office.
"The cardinal rule is that repeals by implication are not
favored." Posadas v. National City Bank, 296 U.S. 497, 503
(1936). Thus, if the Sentencing Reform Act can be read

.consxstently with the statutes authorizing these sanct1ons, such

a construction must be adopted. See Morton v. Mancari, 417 U.S.
535, 550-51 (1974).

Section 3551(a) bears directly on this question. That

© section states:

- Except as otherwise specifically provided, a
defendant who has been found guilty of an
offense described in any federal -
statute . . . shall be sentenced in
accordance with the provisions of this [Act]

The key language, "[elxcept as otherwise specifically provided"
is illuminated by the statutory evolution of the Sentencing
Reform Act. It appears from the 1eg1slat1ve history of the Act
that the intended meanlng ‘of the exception is that defendants
must be sentenced in accordance with the Act's provisions unless
another statute specifically provides that, notw1thstand1ng the
prov1s1ons of the Act an alternatlve set of sentenc1ng



provisions applies. The Sentencing Reform Act is a direct
descendant of S. 1437 -- the Criminal Code Reform Act of 1978 —-
a comprehensive revision and recodification of title 18, of.
which the predecessor to the Sentencing Reform Act was but a
small part. Had S. 1437 been enacted, all death penalty

- -provisions, save one, and all disqualification from office
‘provisions, would have been expressly repealed. The sole death

penalty provision (dealing with aircraft hijacking) that would
have survived passage of S. 1437 specifically provided that the
bill's sentencing provisions, which were virtually identical to
the Sentencing Reform Act, would not apply. Since S. 1437
revised and reexamined every provision of title 18, and included
exhaustive conforming amendments to all other titles of the
United States Code, it is not tenable to suggest that the excep-
tion was meant to refer to prior inconsistent enactments which
were not amended to include specific exemption from the new
sentencing provisions. Rather, in our view, the exception is
limited to contemporaneously or subsequently enacted provisions

- specifically referencing the relevant provisions of the Sentenc-

ing Reform Act, such as the lone death penalty provision retained
under S. 1437,

Because the Sentencing Reform Act was previously a part of a.
comprehensive statute that expressly repealed death penalty and
disqualification from office provisions, it is not reasonable to
conclude that, despite the fact that the express repealers were
not enacted, an implicit repealer of those provisions was
effected by enactment of the Sentencing Reform Act.

Additionally, given the meaning, as discussed above, of the
phrase "[elxcept as otherwise specifically provided,"” and the
fact that existing death penalty and disqualification from office
provisions do not contain the requisite specificity, a defendant
convicted of an offense carrying such penalties must be sentenced

~"in _accordance with the provisions of [The Sentencing Reform

Act]." Thus, to avoid the implied repeal of the death penalty
and disqualification from office provisions, section 3551(b)
must be interpreted to permit the imposition of capital punish-
ment or disqualification from office as additional sanctions
beyond those enumerated. :

- The Sentencing Reform Act refers to the Commission's ;
authority to promulgate "guidelines . . . governing the imposi-
tion of sentences of probation, a fine, imprisonment, [and]

~ governing the imposition of other authorized sanctions." 28

U.S.C. 994(c). Because the district courts are authorized under
the Sentencing Reform Act to impose the death penalty, the

Sentencing Commission properly may issue capital sentencing

guidelines.
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Our formal opinion on this issue is nearing completion, and
we hope to forward it to you within the next few days. In the
meantime, I hope this outline of our conclusions proves helpful.

Sincerely,‘

SN
Charles J. goope

Assistant Attorney General
Office of Legal Counsel



U.S. Department of Justice

| ‘Criminal Division

Office of the Assistant Attorney General V Washington, D.C. 20530

December 15, 1986

The Honorable William W. Wilkins, Jr.
Chairman : :
United States Sentencing Commission
1331 Pennsylvania Avenue, N.W.

Suite 1400 : '

Washington, D.C. 20004

Dear Judge Wilkins:

‘ As yvou know, federal statutes currently provide the death

g penalty for espionage, treason, murder, and certain other felo-

nies such as air piracy and the destruction of aircraft or other

common carriers when death results. Except in the case of the

air piracy statute, enacted in 1973, these death penalty provi-

sions are not accompanied by procedures designed to control the

N , exercise of the factfinder's discretion in determining whether

! the death penalty should be imposed. As such, most or all of the

Ef» ' death penalty provisions are apparentlyv unenforceable in light of

' " a series of Supreme Court decisions, beginning in 1972 with

Furman v. Georgia, 408 U.S. 238, holding such procedures to be
constitutionally required. 1/ '

In my judgment, restoration of enforceable death penalty
. provisions for those offenses that now include a capital punish-
j . ment sanction is both necessary and appropriate in the federal
: criminal justice system. The death penalty is necessary to
protect society from heinous crimes and to exact just punishment
and retribution for such offenses. A ’ '

‘With respect to the deterrent effect of a death penalty, as
the Supreme Court has observed, "There are carefully contemplated

. 1/ In Jurek v. Texas, 428 U.S. 262 (1976), the Court in effect
- held that a statute defining an offense could be so specific that
-'it served the same purpose as if it contained a separate
identification of relevant aggravating factors to guide the
factfinder's discretion. = Some existing federal death penalty
. . offenses, such as that proscribing the killing of the President
» or octher enumerated government officials, would likely be deemed
gq. valid under this rationale, provided the court permitted g
‘ mitigating factors to be considered.




murders, such as murder for hire, where the possible penalty of
death may well enter into the cold calculus that precedes the
decision to act." Gregg v. Georgia, 428 U.S. 153, 186 (1976).
Another such example is espionage, where this natlon has recently
witnessed several instances of clearly calculated reprehensible
conduct that might well have been deterred by the known existence
of a viable death penalty sanction.

In terme of another important purpose of sentencing,
retribution or just punlshment the death penalty serves a vital
function. As this Department's representatives and others have
repeatedly testified before Congress, and as the Supreme Court
has often recognized, there are some crimes which are so harmful
that no other penalty, not even life imprisonment without the
possibility of parole, would be an adequate response tc the
defendant's conduct. Political assassination, mass or multiple
murders, and some cases of espionage and treason come to mind as
examples of such crimes.

The death penalty also can serve the legitimate sentenc1na
purpose of incapacitation. Statistics indicate that prlsoners
serv1ng life sentences are responsible for numerous killings in
prison of guards or other inmates. At least five federal prison
officers have been killed since December 1982, and the inmates
charged in at least three of the incidents were already serving

~1life sentences for murder. In the most secure cell block of

America's highest security prison -- the Control Unit of the

‘Marlon, Illinois, penetentlary -- there were, in March 1984, 19

prlsoners who had murdered prison officials or other 1nmates
while in priscn. It is not a just result that no additicnal
punishment be imposed for such crimes, leaving these inmates
seemingly free to murder wl+h impunitv.

The death penalty also serves to incapacitate offenders who
might later commit crimes after release (or escape) from prison.
For example, one Eddie Wein was sentenced to death in Los Angeles

‘Superior Court in 1957. Instead of belng executed, he was

released from prison in 1975 to live in West Los Angeles, w1thout

* warning to his neighbors. Within months, he began to attack and

kill women in the area. He was convicted in 1976 of first degree

“murder of one woman, attempted murder of another, and numerous

sexual offenses. Here the death penalty would have spared an
innocent life. v

Those like myself who favor the death penalty do so in full
awareness of the risk of error. Such risk is the principal

' argument advanced by opponents of punishment. While the
possibility of a mistaken execution must be acknowledged, I would
respectfully submit that the recent decisions of the Supreme

Court with respect to the rights of defendants in capltal cases
have reduced the danger of error to an irreducible minimum. In

these circumstances, it is not brutal or unfeeling to conclude

that the remote chance of error inherent in any punishment scheme
must be weighed against the substantial benefits in terms of
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protection of innocent 11ves from future harms that relnstltutlone
of the death penalty would bring about.

In the fifteen years since the Furman decision, over forty
of this country's fifty States have acted to restore the death
penalty. Such action reflects a popular consensus in favor of
capltal punishment. The Federal Government has lagged behind.

- It is p0551ble that had the death penalty been clearly in force

for espionage and Presidential assassination, certain incidents
of the past few years might have been avoided.

It is my recommendatlon that the United States Sentencing
Commission promulgate guidelines de51gned to permit the implemen-
tation of the death penalties included in present federal
statutes. I have reviewed, and have attached hereto, legal
memoranda prepared in the Department of Justice on the question
of the validity of such guidelines. I concur with the »
conclusions reached therein that such action by the Commission is
lawful both from the standpoint of its statutory authority and
the constitutional effect of such guidelines. Action by the
Sentencing Commission to establish death penalty guidelines would
fulfill the mandate of the Commission 2/ and represents the most

expeditious way to 1mp1ement these Congressionally authorized
capital punishment provisions. 3/

Very truly yours,

W VT u)e,u;,

‘William F. Weld

-Assistant Attorney General
Criminal Division

2/ The plain language of the Sentencing Reform Act of 1984 under
which the Commission was created and operates contains clear

authority for the Commission to develop death penalty guidelines.
It is not necessary even to look to the legislative history on

. this matter. See Caminetti v. United States, 242 U.S. 470 485

(1917). If the statute is plaln, ‘the legislative history would

not diminish the Commission's power -- and possibly its duty --
to act in this area.

3/ We believe also that certaln new statutory death penalty
prov151ons are required, e.g., for murder in the course of the

taking of American hostages by terrorists abroad (18 U.S.C.
- 1203).

In addition, a new offense, with a death penalty, should
be created to deal with prison murders by inmates serving a life
sentence. I expect the Department of Justice will continue to
pursue legislation in Congress to provide the death penalty, as
it has done since the inception of this Administration.
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U.S. Department of Justice
Office of the Deputy Attorney General

. Associate Deputy Attorney General . : Washington, D.C. 20530

December 15, 1986

MEMORANDUM

TO: William F. Weld
Assistant Attorney General
Criminal Division

FROM: -~ Paul G. Cassell
‘ Associate Deputy Attorney General

RE: Authority of the Sentencing Commission
Over Capital Sentencing Issues

- Attached are the final versions of memoranda relating to the
authorlty of the Sentencing Commission over capital sentencing
issues, drafts of which I have previously shown you. Attachment
1 discusses the legal authority of the Commission to promulgate
guidelines prov1d1ng for capital sentences in circumstances where
Congress has authorized such a penalty. Attachment 2 reviews the
issue of whether Commission-promulgated death penalty guidelines
would survive constitutional muster. Attachment 3 considers the
status of the death penalty provisions currently contained in
Title 18 of the United States Code. Attachment 4 contains the
text of the current federal death penalty prov151ons.

"I hope you have found these materials useful in formulating
your views on these important subjects.
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Attachment 3 ,
Effect of the Supreme Court’s Decisions
on Federal Death Penalty Statutes

Beginning in 1972, the Supreme Court has rendered a number
of important decisions dealing with the circumstances under which
a death penalty may properly be imposed. These decisions have

" important ramifications for operation of the federal death

penalty statutes. Indeed, the decisions may have left many :
federal death penalty statutes effectively unenforceable without
the adoption of additional safeguards.

This memorandum, however, addressed a much narrower :
question: Do the federal death penalty statutes remain a part of
substantive criminal law so that additional safeguards may be
attached to them? This question must be answered in the

- affirmative.

The federal death penalty provisions remain a part of the

'U.S. Code. They are merely portions of larger criminal statutes

that the Justice Department routinely enforces. A full list of
these statutes is contained in Attachment 4 -- Federal Statutes
Providing for the Death Penalty.

The death penalty provisions have not been severed as the
result of Supreme Court decisions. In Furman v. Georgia, 408
U.S. 238 (1972), the Court ruled only that the imposition of the
penalty in the three state cases before it was unconstitutional.
The entire per curiam opinion of the Court in Furman v. Georgia
reads: '

”PER CURIAM. :
Petitioner in No. 69-5003 was convicted of

murder in Georgia and was sentenced to death
pursuant to Ga. Code Ann. Sec. 26-1005 (Supp.

©1971) (effective prior to July 1, 1969). 225

" Ga. 253, 167 S.E.2d 5628 (1969). Petitioner
in No. 69-5030 was convicted of rape in

. Georgia and was sentenced to death pursuant
to Ga. Code Ann. Sec. 26-1302 (Supp. 1971)
(effective prior to July 1, 19769) 225 Ga.

1 The Department has'expresséd'its view that 18 U.S.cC.

- §§115(a), 351(a), and 1751(a) (the three statutes covering murder

of specified federal officials or their families) are
sufficiently narrow in scope so. as to permit the imposition of
the death sentence consistent with constitutional requirements
without further legislative action. See Department of Justice
Comment Regarding Chapter Two of the Sentencing Commission’s

- Draft Guidelines, p. 8 (Dec. 12, 1986).



790, 171 S.E. 24 501 (1969). Petitioner in
No. 69-5031 was convicted of rape in Texas
and was sentenced to death pursuant to Tex.
~ Penal Code, Art. 1189 (1961). 447 S.W. 2d
932 (Ct. Crim. App. 1969). Certiorari was
granted limited to the following question:
"Does the imposition and carrying out of the
death penalty in [these cases] constitute
cruel and unusual punishment in violation of
the Eighth and Fourteenth Amendments?” 403
U.S. 952 (19710). The Court holds that the
imposition and carrying out of the death
penalty in these cases constitute cruel and
unusual punishment in violation of the Eighth
and Fourteenth Amendments. The judgement in.
each case is therefore reversed insofar as it
leave undisturbed the death sentenced
imposed, and the cases are remanded for
further proceedings. »

So ordered.”

408 U.S., at 239-40 (emphasis added). It is clear that this
limited holding does not, by itself, remove the federal death
penalty statutes from Tltle 18, even though its effect may have

been to render federal death penalty statutes 1noperat1ve in many
circumstances.

Indeed, the precise parameters of that dec151on are unclear.
As a House Commlttee has observed:

”On June 29, 1972, the United States
Supreme Court rendered a decision in the case
of Furman v. Georgia ... involving three
petitioners sentenced to death under
provisions of State law. Broadly stated, the
Court held that the imposition of the death
penalty in the cases before it [emphasis in
original] constituted cruel and unusual
punishment in violation of the Eighth and
Fourteenth Amendments. The exact scope of
the decision is, however, unclear because it
was decided by a 5 to 4 vote and handed down
in the form of a per curiam opinion
accompanled by nine separate written oplnlon
in which each Justice-discussed his views of
capital punlshment No Justice in the
majority concurred in the opinion of any
other Justice in the majority. Only two
Justices in the majority (Justices Brennan
and Marshall) argued that the Constitution
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required an absolute prohibition of the death
penalty. The other three Justices in the
majority (Justices Stewart, White, and
-Douglas) concurred in the reversals of the
death sentences before the court on the
ground that the State laws involved left the
imposition of the death penalty to the
complete discretion of the judge or jury,
‘thus permitting the imposition of the death
penalty in a discriminatory manner.

”In the opinion of the committee the
decision of the Supreme Court in the Furman
case did not [emphasis in original] hold that
the death penalty per se is unconstitutional.
The committee does agree with the proposition
‘that the Furman case holds unconstitutional
the imposition of the death penalty when it
is available as a nonmandatory penalty which
may be imposed at the complete discretion of
the judge or jury.” H. Rep. 93-885, 93rd
-Cong., 2d Sess. (1974), reprinted in 1974
U.S. Code Cong. & Admin. News 3980-81.

. The observations of the dissenters in Furman can not be
taken as removing the federal death penalty provisions from Title
18. Justice Blackmun’s “somewhat personal comments,” 408 U.S.,
at 405 (Blackmun, J., dissenting), concluded that the Court’s

~ decision "apparently” voided federal death penalty statutes, id.,

at 411. Justice Powell similarly asserted that the Court had
"overturn[ed] the legislative judgments of 40 state legislatures
as well as those of Congress.” Id., at 433 (Powell, J.,

~dissenting). Finally, Justice Rehnquist’s dissent, joined by

Chief Justice Burger, Justice Blackmun, and Justice Powell,
observed that only three justices -- Douglas, Brennan, and
Marshall =-- would ”consign to the limbo of unconstitutionality”

‘certain ”laws enacted by Congress.” Id., at 465 (Rehnquist, J.,

dissenting).

These statements can not be read as striking the federal

- death penalty statutes from the Code. First, they are obviously

exXpressions in dissenting opinions. As such, they “have no legal

~effect ... [and] are in no way binding on any court.” Bronson v.
‘Board of Education of Cincinnati, 510 F.Supp 1251, 1265 (s.D.
~Ohio 1980). One should be particularly wary of determining the

breadth of ‘a court opinion from-the dissents because of the
“tendency to cry wolf in judicial dissents and to utter prophe-

~cies of doom that become self-fulfilling by drawing attention to

and then exaggerating the scope of the majority opinion.” Sur v.

Glidden-Durkee, 681 F.2d 490, 501 (7th Cir. 1982) (Posner, J.,

dissenting). Second, the dissenters were expressing their view



as to the ultimate implications of the Court’s holding, not the
actual status of the federal death penalty statutes.

The Supreme Court’s decisions since Furman do not remove the
federal death penalty provisions from the U.S. Code. Since
Furman, the Court has held that certain state death penalty
schemes survived or failed constitutional muster, e.g., Woodson
v.. North Carolina, 428 U.S. 280 (1976), Gregq v. Georgia, 428
U.S. 153 (1976), Jurek v. Texas, 428 U.S. 262 (1976), Proffitt v.
Florida, 428 U.S. 242 (1976), or that particular death sentences
rendered under state schemes were or were not in compliance with
constitutional requirements, e.g., Lockett v. Ohio, 438 U.S. 86
(1978), Godfrey v. Georgia, 446 U.S. 420, 428 (1980), Barclay v.
Florida, 463 U.S. 939 (1983). Obviously, none of these decisions
removed the federal death penalty provisions from the U.S. Code.

Various decisions by federal lower courts have not stricken
the federal death penalty provisions. Several federal district
courts and courts of appeal have held or opined that a capital
sentence could not be maintained under 18 U.S.C. §1111, see,

e.d., United States v. Kaiser, 545 F.2d 467 (5th cir. 1977),
United States v. Dufur, 648 F.2d 515 (9th Cir. 1980), cert.
denied, 450 U.S. 925 (1981), and under 18 U.S.C. §794, see, e.d.,
United States v. Harper, 729 F.2d 1216 (9th Cir. 1984), United
States v. Helmich, 521 F.Supp. 1246 (M.D. Fla. 1981). But these
decision did not, and obviously could not, pronounce on the issue
of whether additional safegquards could be added to the existing

death penalty statutes so as to render them clearly
constitutional.

Since Furman, Congress has not treated the death penalty
provisions in Title 18 as dead letters. Congress has not
repealed these death penalty provisions and indeed since Furman
has reenacted two statutes that provide for the death penalty
through cross-reference to the penalty provisions of 18 U.S.C.
§1111. See Pub. L. 97-285, 96 Stat. 1219 (Oct. 6, 1982)

(reenactment of 18 U.S.C. §§ 351, 1751). At the same time, when

Congress believes that the Supreme Court has invalidated a death
penalty provision, it has repealed that penalty. For instance,

‘the death penalty contained in the former federal rape statute

was clearly unconstitutional in light of the Supreme Court’s
decision in Coker v. Georgia, 433 U.S. 584 (1977). Congress has

- amended that statute by removing the death penalty. See S. 1236,

Criminal Law and Procedure Technical Amendments Act of 1986, p.
21 (specifying maximum sentence of life for crime of ”aggravated

sexual abuse”, the replacement for rape in the new statutory
scheme) .



- must be underscored.

. memorandum . about the current constltutlonal status of the federal
death penalty provisions, which may well lack certain procedural

- requirements outlined by the Supreme Court in Gregg v. Georgia
- and other cases.

In short, the federal death penalty statutes of Title 18
remain a part of the U.S. Code. With appropriate constitutional
procedures, there is no doubt that death penalty sentences
obtained under them would be sustained in the courts.?

2 Again, the extremely limited nature of this conclusion
We have not reached any conclusion in this

Instead, we have expressed our view only on the
status of the statutes in conjunction with additional
constitutional safeguards specified by the Sentencing Commission
or some other legally empowered authority.



U.S. Department of Justice

- DP coosy

C -

Washington, D.C. 20530

REPORT TO THE DEPUTY ATTORNEY GENERAL

CAPITAL PUNISHMENT

a .
o -

. ‘ _ THE SENTENCING COMMISSION
i

|

|

February 13, 1987




-INTRODUCTION ' . -
Important federal statutes embody legislative judgments that

capital punlshment is an appropriate sentence for particularly
heinous crimes, such as assassination of the President,
_espionage, or murder. These statutes are currently 1noperative

- only because they may not contain constltutlonally adequate
procedures for weighing aggravating and mitigating circumstances
in individuals cases, as required by the Supreme Court’s in
Furman v. Georgia, 408 U.S. 238 (1972) and subsequent decisions..

~ Last month the Department of Justice reported its
conclusion, based on a comprehensive examination'of the
Sentencing Reform Act of 1984 and relevant legislative history,
that the Sentencing Commission’s jurisdiction includes the
promulgation of guidelines that will permit the constitutional
imposition of capital sentences under these statutes.
for Judge William W. Wilkins, Jr., Chairman, United States
Sentencing Commission, Office of Legal Counsel, Jan. 8, 1987.
The purpose of this report is to examine the separate questions
of whether the Commission ought to promulgate such guidelines

and, if so, what aggravatlng and mitigating factors should be
1ncluded.

Memorandum

Part I considers the purposes of federal criminal sanctions.
By statute, 28 U.S.C. §991(b), the Commission is charged with
assuring that federal sentences achieve three goals: just
punishment, deterrence, and protection of the public from further
crimes by offenders.l As congress recognized in adopting capital

punishment statutes, for egregious federal crimes only a capital
sentence will achieve these purposes.

Federal capital statutes cover the most serious crimes
imaginable. They include assassination of the President, an act
which strikes at the heart of the nation’s political system, as
well as treason and espionage, offenses that can threaten the
safety and security of literally millions of persons. In
aggravated circumstances, only a death sentence could possibly
constitute just punishment for such crimes. This fact is
recognized by the overwhelming majority of Americans. The most
current national poll reveals that 85% of all Americans favor the
death penalty for some crimes, while only 11% oppose it.

It is also clear that capital punishment has a deterrent
effect. We know this for three reasons. First, logic compels
the conclusion that the death penalty is the most effective
deterrent for some kinds of crimes -- those that require

deliberation and calculation, like the federal capital offenses

1 A fourth purpose -- rehabilitation -- is not an
approprlate consideration for serious offenders. See 28 U.S.C.
§994 (k). v



of political assassination, espionage, train wrecking, and the
like. Second, specific examples demonstrate that the thought of
the death penalty has entered in the decision of some criminals
to commit (or refrain from committing) various crimes. Finally,
sophisticated econometric studies provide considerable evidence
that capital punishment has a deterrent effect on homicide.

’ These studies are consistent with a growing body of statistical

| . literature that prove the deterrent effect of punishment
‘ generally.

In some circumstances, a death penalty is the only effective
means of insuring that an offender will not commit other crimes.
As proven by depressing examples, all too often a prison sentence
in lieu of execution will mean the eventual release of a murderer
and the death of subsequent innocent victims. Even a ”“real life”
: sentence is no guarantee of safety since it leaves an offender in
I

a p051tlon to threaten the lives of prison officials and other
R ' - prisoners.

Part II considers issues relating to the administration of
the federal death penalty system. In particular, this part
rebuts the argument that merely because some criminals who
deserve a capital sentence escape it, other offenders should
elude just punishment as well. It also reviews issues relating

to allegations of racial discrimination in the death penalty and
to the possibility of an erroneous execution.

Part III observes that the Commission has a considerable
body of knowledge it can draw on in crafting specific capital
sentenc1ng guidelines. 1In recent years, both Houses of Congress
in recent years passed bills llstlng the relevant aggravating and

mitigating factors, and the Commission could rely on these as a
model rather than “starting from scratch.”

In passing capital punishment statutes, Congress recognized
that death penalties allow society to exact just punishment from
the most dangerous and vicious criminals and to avoid countless
crimes. In establishing the Sentencing Commission, Congress
created a vehicle for the constitutional and effective
implementation of these penalties. The Commission should
effectuate the will of Congress and promptly begin drafting

capital sentencing guidelines. The protection of this nation’s
citizens deserves nothing less.

Respectfully submitted,

Wit 5o Vel T2/ @jZ
i Cassell

William F. Weld Paul

Assistant Attorney General Associate Deputy
Criminal Division : Attorney General

- ii -
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~ Attachment 4 ,
Federal Statutes Providing for the Death Penalty

U.S.C. §918 (murder while member of Armed Forces) ..... Al

-

U. S C. §§32, 33 and 34 (destructlon of aircraft,

motor vehicles, or, related facilities resultlng }
lndeath) .......C....‘Q.'...l.‘.....vio...lI.A....‘.‘..‘ A2

u.s.c. §115(b) (3) (Supp. III 1985) (retaliatory

murder of member of immediate family of law
enforcement officials) (by cross reference to
18 U.S.C. §1111) ...............;.......;......,..... A3

U.S.C. §351 (murder of member of Congress,

important executive official, or Supreme
Court justice) (by cross reference to
18 U.S;C. §1111) s e eeesceccseseesssenseroesnnes eeess A4

U.S.C. §794 (eSPiONAGE) .ceeveeseesacaacnnnn et ... A5

U.S.C. §844(f) (destructlon of government

property resulting in death) ............... ceeecnsas A6‘

u.s.c. §1111 (first degree murder

within federal jurisdiction) ...................... .. A7

U.S.C. §1716 (mailing of injurious articles

with intent to kill resulting in death) ......... ... A8

U.S.C. §1751 (assassination or kidnapping

resulting in death of President or Vice
President) (by cross reference to

18 U.S.C. §1111l) ceeieeeeececsosoccssoscacsse teeieesanas Al0
U.s.cC. §1992 (willful wrecking of traln _ '

resulting in death) ....ccceeeeecnnnens seeecssnsesane . Al2
U.S.C. §2031 (rape)* ....... eeseseesssseans ceesesecsien Al3
U.S.C. §2113 (bank robbery-related murder

or Kidnapping) ...eccceecceces ceeecresteaecann e e . Al4
U.S.C. §2381 (treason) ..............;............ ..... Al6

u.s.c. §§1472 & 1473 (death resultlng from

aircraft hljacklng) ceeecessesecssesescscsssescsascsess AlL8

*Repealed by S.1236, Criminal Law and Procedure Technical

_Amendments Act of 1986.



APPENDIX B

PROVISIONS AND AMENDMENTS TO THE SENTENCING REFORM ACT

The Sentencing Reform Act of 1984, 98 Stat. 1987-2040 ...... Bl
The Séntencing Reform Amendments Act of 1985, |

99 Stat. 1728 ....ccicirencnn T ceceeseenoe B55
The Sentencing Guidelines Act of 1986, 100 Stat. 770 ....... B56

Pending Technical Amendments to the Sentencing
Reform Act of 1984, reprinted in Cong. Rec. :
pp. H11295-11299 (daily ed. Oct. 17, 1986) ..... “e.ie.. B57
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Oct. 12 CONT. APPROP.—CRIME CONTROL ACT

CHAPTER 1I—SENTENCING REFORM

Sec. 211. This chapter may be cited as the “Sentencing Reform
Act of 1984",
Skc. 212. (a) Title 18 of the United States Code is amended by—
(1) redesignating sections 3577, 3578, 3579, 3580, 3611, 3612
, 3615, 3617, 3618, 3619, 3620, and 3656 as sections 3661, 3662,
3663, 3664, 3665, 3666, 3667, 3668, 3669, 3670, 3671, and 3672 0f a
[ new chapter 232 of title 18 of the United States Code,
.res tively;
, ) repealing chapters 227, 229, and 231 and substituting the
. followxng new chapters:

: “CHAPTER 227-—SENTENCES
“Subchapter
“A. General Provisions 3551
“B. Probation 3561
“C. Fines : - . 3571
o 3581

“D. Imprisonment

98 STAT. 1987

... Bl -

P.L. 98-473
Sec. 212

Sentencing
Reform Act of
1984. _
18 USC 3551
note.

Post. p. 2175.

Repeals.

18 USC 3561 et
seq.. 3611 et seq..
3631 et seq.




P.L. 98-473
Sec. 212

18 USC 3551.

Post, p. 1992.
Post, p. 1995.
Post, p. 1998.

18 USC 3552.

18 USC‘app.

LAWS OF 98th CONG.—2nd SESS. Oct. 12

“SUBCHAPTER A—GENERAL PROVISIONS
“Sec. . )
“3551. Authorized sentences.
*3552. Presentence reports.
“8553. Imposition of a sentence.
*3554. Order of criminal forfeiture.
*3555. Order of notice to victims.
#3556. Order of restitution.
“3557. Review of a sentence.’
“3558. Implementation of a sentence.
#3559. Sentencing classification of offenses.

“SUBCHAPTER A—GENERAL PROVISIONS

“§ 3551. Authorized sentences

“(a) IN GENERAL.—Except as otherwise specifically provided, a
defendant who has been found guilty of an offense described ifi any
Federal statute, other than an Act of Congress applicable exclu-
sively in the District of Columbia or the Uniform e of Military
Justice, shall be sentenced in accordance with the provisions of this

-chapter so as to achieve the purposes set forth in subparagraphs (A)

through (D) of section 3553(aX2) to the extent that they are applica-
ble in light of all the circumstances of the case.
“(b) INDIVIDUALS.—AnR individual found guilty of an offense shall
be sentenced, in accordance with the provisions of section 3553, to—
“(1) a term of probation as authorized by subchapter B;
“(2) a fine as authorized by subchapter C; or
“(3) a term of imprisonment as authorized by subchapter D.

- A sentence to pay a fine may be imposed in addition to any other

sentence. A sanction authorized by section 3554, 3555, or 8556 may

_be imposed in addition to the sentence required by this subsection.

“(c) ORGANIZATIONS.—An organization found guilty of an offense
shall be sentenced, in accordance with the provisions of section 3553,

(1) a term of probation as authorized by subchapter B; or

- “42) a fine as authorized by subchapter C.
A sentence to pay a fine may be imposed in addition to a sentence to
E;obation. A sanction authorized by section 3554, 3555, or 3556 may.
imposed in addition to the sentence required by this subsection.

“§ 3552. Presentence reports

‘““(a) PRESENTENCE INVESTIGATION AND REPORT BY ProBATION OFFI-
cer.—A United States probation officer shall make a presentence
investigation of a defendant that is required pursuant to the provi-
sions of Rule 32(c) of the Federal Rules of Criminal Procedure, and

shall, before the imposition of sentence, report the results of the

investigation to the court.

“(b) PRESENTENCE STUDY AND REPORT BY BUREAU OF PRISONS.—If

the court, before or after its receipt of a report specified in subsec-
tion (a) or (c), desires more information than is otherwise available

to it as a basis for determining the sentence to be imposed on a.
- defendant found guilty of a misdemeanor or felony, it may order a

study of the defendant. The study shall be conducted in the local
community by qualified consultants unless the sentencing judge
finds that there is a compelling reason for the study to be done by
the Bureau of Prisons or there are no adequate professional re-
sources available in the local community to perform the study. The
period of the study shall take no more than sixty days. The order
shall specify the additional information that the court needs before

98 STAT. 1988
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Oct. 12 CONT. APPROP.—CRIME CONTROL ACT

determining the sentence to be imposed. Such an order shall be -
treated for administrative purposes as a provisional sentence of
imprisonment for the maximum term authorized by section 3581(b)

for the offense committed. The study shall inquire into such matters

as are specified by the court and any other matters that the Bureau
of Prisons or the professional consultants believe are pertinent to
the factors set forth in section 3553(a). The period of the study may,
in the discretion of the court, be extended for an additional period of

P.L. 98-473
~ Sec. 212

not more than sixty days. By the expiration of the geriod of the Expiration date.

study, or by the expiration of any extension granted by the court,
the United States marshal shall return the defendant to the court
for final sentencing. The Bureau of Prisons or the professional
consultants shall provide the court with a written report of the
pertinent results of the study and make to the court whatever
recommendations the Bureau or the consultants believe will be
helpful to a proper resolution of the case. The report shall include
recommendations of the Bureau or the consultants concerning the’

idelines and policy statements, promulgated by the Sentencing

mmission pursuant to 28 U.S.C. 994(a), that they believe are Post, p. 2019.

applicable to the defendant’s case. After receiving the report and the
recommendations, the court shall proceed finally to sentence the
defendant in accordance with the sentencing alternatives and proce-
dures available under this chapter. _ '

“(c) PRESENTENCE EXAMINATION AND REPORT BY PSYCHIATRIC OR
PsycHoLoGICAL ExaMiNers.—If the court, before or after its receipt
of a report specified in subsection (a) or (b) desires more information
than is otherwise available to it as a basis for determining the
‘mental condition of the defendant, it may order that the defendant
underig a psychiatric or psychological examination and that the
court be provided with a written report of the results of the exami-
nation pursuant to the provisions of section 4247.

*(d) DISCLOSURE OF PRESENTENCE ReporTts.—The court shall assure
that a report filed pursuant to this section is disclosed to the

" defendant, the counsel for the defendant, and the attorney for the

Government at least ten days prior to the date set for sentencing,
unless this minimum period is waived by the defendant.

«g 3553. Imposition of a sentence -

“(a) FacTors To Be CONSIDERED IN IMPOSING A SENTENCE.—The
court shall impose a sentence sufficient, but not greater than neces-
sary, to comply with the purposes set forth in paragraph (2) of this
subsection. The court, in determining the particular sentence to be -
imposed, shall consider— S

*(1) the nature and circumstances of the offense and the
history and characteristics of the defendant;
“(2) the need for the sentence imposed— _

“(A) to reflect the seriousness of the offense, to promote
r%spect for the law, and to provide just punishment for the
offense; - ‘ o

“(B) to afford adequate deterrence to criminal conduct;

“(C) to protect the public from further crimes of the
defendant; and ' -

“(D) to provide the defendant with needed educational or
vocational training, medical care, or other correction
treatment in the most effective manner;

“(3) the kinds of sentences available; : :
“(4) the kinds' of sentence and the sentencing range estab-

. lished for the applicable category of offense committed by the

98 STAT. 1989
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18 USC 3553.
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applicable category of defendart a< set forth in the guidelines
that are issued by the Sentencing Commission pursuant to 28
U.S.C. 994(aX1) and that are in eSect on the date the defendant
is sentenced; ' ‘ ’

“(5) any pertinent policy statement issued by the Sentencing
Commission pursuant to 28 US.C. $94(aX2) that is in effect on
the date the defendant is sentence<: and

“(6) the need to avoid unwarrznted sentence disparities
among defendants with similar records who have been found
guilty of similar conduct. ) ‘ v

“(b) APPLICATION OF GUIDELINES Iv IMPOSING A SENTENCE.—The
court shall impose a sentence of the kind, and within the range,
referred to in subsection (aX4) unless the court finds that an aggra-
vating or mitigating circumstance exis:s that was not adequately
taken into consideration by the Sentencin Commission in formulat-
ing the guidelines and that should result in a sentence different
from that described. ) . :

“(c) STATEMENT OF REASONS Poz IMPOSING A SENTENCE.—The
court, at the time of sentencing, shall szaze in open court the reasons
for its imposition of the particular sentence, and, if the sentence—

*(1) is of the kind, and within tre range, described in subsec-

tion (aX4), the reason for imposing a sentence at a particular

point within the range; or
“(2) is not of the kind, or is outside the range, described in

subsection (aX4), the specific reason for the imposition of a

sentence different from that described. : : :
If the sentence does not include an orcer of restitution, the court
shall include in the statement the rezson therefor. The clerk of the
court shall provide a transcription of tke court’s ‘statement of rea-
sons to the Probation System, and, if tke sentence includes a term of
imprisonment, to the Bureau of Priscrns. ‘

*(d) PRESENTENCE PROCEDURE POR AN ORDER OF NoTice or ResTI-
TUTION.—Prior to imposing an order of notice pursuant to section
3555, or an order of restitution pursuarnt to section 3556, the court
shall give notice to the defendant and the Government that it is
considering imposing such an order. Upon motion of the defendant
or the Government, or on its own motion, the court shall—

“(1) permit the defendant and the Government to submit
affidavits and written memoranda addressing matters relevant
to the imposition of such an order: :

“(2) afford counsel an opporiunity in open court to address
or%lly the appropriateness of the imposition of such an order;
aIl - .

“(3) include in its statement of reasons pursuant to subsection
(c) specific reasons underlying its determinations regarding the
nature of such an order. ' :

Upon motion of the defendant or the Government, or on its own
motion, the court may in its discretion employ any additional
procedures that it concludes will not unduly complicate or prolong
the sentencing process. . : '

“§ 3554. Order of criminal forfeiture

“The court, in imposing a sentence on a defendant who has been
found guilty of an offense described in section 1962 of this title or in
title II or III of the Comprehensive Drug Abuse Prevention and
Control Act of 1970 shall order, in addition to the sentence that is
imposed pursuant to the provisions of seczion 3551, that the defend-

98 STAT. 1290
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Sec. 212

- ant forfeit properfy to the United States in accordance with the

Erovisions of section 1963 of this title or section 413 of the Compre- :
ensive Drug Abuse and Control Act of 1970. , Post, p. 2044. -

«§ 3555. Order of notice to victims 18 USC 8555.

“The court, in imposing a sentence on a defendant who has been
found guilty of an offense involving fraud or other intentionally
deceptive practices, may order, in addition to the sentence that is
imposed pursuant to the provisions of section 3551, that the defend-
ant give reasonable notice and explanation of the conviction, in such
form as the court may approve, to the victims of the offense. The
notice may be ordered to be given by mail, by advertising in
designated areas or through designated media, or by other appropri-
ate means. In determining whether to require the defendant to give
such notice, the court shall consider the factors set forth in section

' 3553(a) to the extent that they are applicable and shall consider the

cost involved in giving the notice as it relates to the loss caused by
the offense, and shall not require the defendant to bear the costs of -
notice in excess of $20,000. :

“§ 3556. Order of restitution. . 18 USC 3556. '

“The court, in imposing a sentence on a defendant who has been
found guilty of an offense under this title, or an offense under
section 902 (h), (i), (j), or (n) of the Federal Aviation Act of 1958 (49
U.S.C. 1472), may order, in addition to the sentence that is imposed 49 USC app.
pursuant to the provisions of section 3551, that the defendant make 1472
restitution to any victim of the offense in accordance with the
provisions of sections 3663 and 3664.

'“§ 3557. Review of a sentence ' C 18 USC 3557.
“The review of a sentence imposed pursuant to section 3551 is
governed by the provisions of section 3742. . Post, p. 2011.
_“§ 3558. Implementation of a sentence : 18 USC 8558.
“The implementation of a sentence imposed pursuant to section
3551 is governed by the provisions of chapter 229. - Post, p. 2001. .
'«§ 3559. Sentencing classification of offenses : 18 USC 3559.

- (a) CLASSIFICATION.—An offense that is not specifically classified
by a letter grade in the section defining it, is classified—
“(1) if the maximum term of imprisonment authorized is—
“(A) life imprisonment, or 1.? the maximum' penalty is
"death, as a Class A felony; '
‘“(B) t.wentK years or more, as a Class B felony;

*“C) less twenty years but ten or more years, as a
Class C felony;
D":(}))lessthantenyeanbutﬁveormomyws,asamm

- D felony; . ‘

“(E) {ess than five years but more than one year, as a

Class E felony;

*“(F) one year or less but more than six months, as a Class
A misdemeanor; »
*(G) six months or less but more than thirty days, as a

Class B misdemeanor;
“(H) thirty days or less but more than five days, as a

Class C misdemeanor; or
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“(I) five days or less, or if no imprisonment is authorized,
as an infraction. o .

“(b) EFFECT OF CLASSIFICATION.—An offense classified under sub-
section (a) carries all the incidents assigned to the applicable letter
designation except that: .

: ‘(1) the maximum fine that may be imposed is the fine
-authorized by the statute describing the offense, or by this
chapter, whichever is the greater; and
“Y2) the maximum term of imprisonment is the term author-
ized by the statute describing the offense.

“SUBCHAPTER B—PROBATION
ll&.
*'3561. Sentence of probation. '
*'3562. Imposition of a sentence of probation.
*3563. Conditions of probation. :
*3564. Running of a term of probation.
*“3565. Revocation of probation.
*'3566. Implementation of a sentence of probation.

“SUBCHAPTER B—PROBATION

*“8§ 3561. Sentence of probation

‘(a) IN GENERAL.—A defendant who has been found guilty of an
offense may be sentenced to a term of probation unless—
(1) the offense is a Class A or Class B felony;
“(2) the offense is an offense for which probation has been
expressly precluded; or : : '
“(3) the defendant is sentenced at the same time to a term of
imprisonment for the same or a different offense.
The liability of a defendant for any unexecuted fine or other punish-
ment imposed as to which probation is granted shall be fully dis-
chargad by the fulfillment of the terms and conditions of probation.
*“(b) AutHORIZED TERMS.—The authorized terms of probation are—
“(1) for a felony, not less than one nor more than five years;
*“(2) for a misdemeanor, not more than five years; and- -
“(3) for an infraction, not more than one year.

“§ 3562. Imposition of a sentence of probation

“(a) Facrors To Be CONSIDERED IN IMPOSING A TERM OF PROBA-
TIoN.—The court, in determining whether to impose a term of
probation, and, if a term of probation is to be imposed, in determin-
ing the length of the term and the conditions of probation, shall ‘
consider the factors set forth in section 3553(a) to the extent that
they are applicable. , :

“(b) EFrecT OF FINALITY OP JupcMENT.—Notwithstanding the fact
that a sentence of probation can subsequéntly be— ’

*(1) modified or revoked pursuant to the provisions of section
3564 or 3565; o o
37“(22) corrected pursuant to the provisions of rule 35 and section
42; or ' :
“(3) appealed and modified, if outside the guideline range,
pursuant to the provisions of section 3742; : : ‘
a judgment of conviction that includes such a sentence constitutes a
final judgment for all other pur 2 : '

98 STAT. 1992
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“§ 3563. Conditions of probation .

“(a) MANDATORY CoNDITIONS.—The court shall provide, as an

explicit condition of a sentence of probation— .

: . “Q1) for a felony, a misdemeanor, or an infraction, that the
defendant not commit another Federal, State, or local crime
during the term of probation; and :

“(2) for a felony, that the defendant also abide by at least one
condition set forth in subsection (bX2), (bX3), or (bX13).

If the court has imposed and ordered execution of a fine and placed

-the defendent on probation, payment of the fine or adherence to the

court-established installment schedule shall be a condition of the
probation. ' ' .

“(b) DiscRETIONARY CONDITIONS.—The court may provide, as fur-
ther conditions of a sentence of probation, to the extent that such
conditions are reasonably related to the factors set forth in section
3553 (aX1) and (aX2) and to the extent that such conditions involve
only such deprivations of liberty or property as are reasonably
necessary for the purposes indicated in section 3553(aX2), that the
‘defendant— ' : ,

'b 1“(1) support his dependents and meet other family responsi-
ilities; '

“(g) pay a fine imposed pursuant to the provisions of subchap-
ter 2 . . :

“(3) make restitution to a victim of the offéense pursuant to
the provisions of section 3556; . '

“(4) give to the victims of the offense the notice ordered
pursuant to the provisions of section 3555;

“(5) work conscientiously at suitable employment or pursue
‘conscientiously a course of study or vocational training that will
equip him for suitable employment; ' ' )

*%(6) refrain, in the case of an individual, from engaging in a
specified occupation, business, or profession bearing a reason-
ably direct relationship to the conduct constituting the offense,
or engage in such a specified occupation, business, or profession
only to a stated degree or under stated circumstances;

~“(7) refrain from frequenting specified kinds of places or from
associating unnecessarily with specified persons; '

“(8) refrain from excessive use of alcohol, or any use of a
narcotic drug or other controlled substance, as defined in sec-
tion 102 of the Controlled Substances Act (21 U.S.C. 802), with-
out a prescription by a licensed medical practitioner;

“(9) refrain from possessing a firearm, destructive device, or
‘other dangerous weapon;

“(10) undergo available medical, psychiatric, or psychological
treatment, including treatment for drug or alcohol dependency,
as specified by the court, and remain in a specified institution if
mquired for that purpose;

4(11) remain in the custody of the Bureau of Prisons during
nights, weekends, or other intervals of time, totaling no more
than the lesser of one year or the term of imprisonment author-
ized for the offense in section 3581(b), during the first year of
the term of probation; : : o

“(12) reside at, or participate in the ‘Program of, a community
corrections facility for all or part of the term of probation;

“(13) work in- community service as directed by the court;

98 STAT. 1993
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“(14) resuie in a specified place or- area, or refram from
residing in a specxﬁed place or area;
*(15) remain within the Junsdlctlon of the court, unless
granted permission to leave by the court or a probation officer;
‘(16) report to a probation ofﬁcer as directed by the court or
the probation officer;
‘(17) permit a probatxon officer to visit him at his home or
elsewhere as specxﬁed by the court;
“(18) answer inquiries by a probatlon officer and notify the
. probation officer promptly of any change in address or
employment;
~ “19) notify the probation officer promptly if arrested or
questioned by a law enforcement officer; or

“(20) satisfy such other conditions as the court may impose.-

“(c) MopirFicaTions oF ConprrioNs.—The court may, after a hear-
ing, modify, reduce, or enlarge the conditions of a sentence of
probation at any time prior to the expiration or termination of the

‘term of probation, pursuant to the provisions apphcable to the

initial setting of the conditions of probation.

*(d) WRITTEN STATEMENT OF CoNDITIONS.—The court shall direct
that the probation officer provide the defendant with a written
statement that sets forth all the conditions to which the sentence is
subject, and that is sufficiently clear and specific to serve as a guide
for the defendant’s conduct and for such supervision as is.required.

“§ 3564. Running of a term of probation

.*(a) COMMENCEMENT.—A térm of probation commences on the day
that the sentence of probation is imposed, unless otherwise ordered
by the court.

“(b) CONCURRENCE WITH OTHER SENTENCES. —Multlple terms of
probation, whether imposed at the same time or at different times,
run concurrently with each other. A term of probation runs concur-
rently with any Federal, State, or local term of probation, or super-

‘vised release, or parole for another offense to which the defendant is:

subject or becomes subject during the term of probation, except that
it does not run during any period in which the defendant is impris-
oned for a period of at least thirty consecutive days in connection
with a conviction for a Federal, State, or local crime.

“(c) EARLY TERMINATION. —The court, after considering the factors
set forth in section 3553(a) to the extent that they are applicable,

may terminate a term of probation previously ordered and discharge
the defendant at any time in the case of a misdemeanor or an

infraction or at any time after the expiration of one year of proba-
tion in the case of a felony, if it is satisfied that such action is
warranted by the conduct of the defendant and the interest of
justice. :

“(d) ExTeENs1oN.—The court may, after a hearing, extend a term of

. probation, if less than the maximum authorized term was prevxously ‘
-imposed, at any time prior to the expiration or termination of the

term of probation, pursuant to the provisions applicable to the
initial setting of the term of probation.

“(e) SuJECT TO REVOCATION.—A sentence of probation remains
conditional and subject to revocation until its expiration or
termination.
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«§ 3565. Revocation of probation ‘ : :

“(a) CONTINUATION OR Revocation.—If the defendant violates
condition of probation at any time prior to the expiration or termi-
nation of the term of probation, the court may, after a hearing
pursuant to Rule 32.1 of the Federal Rules of Criminal Procedure,
and after considering the factors set forth in section 3553(a) to the
extent that they are applicable— , v

(1) continue him on ?robation, with or without extending the
term of modifying or enlargin the conditions; or B

“(2) revoke the sentence of probation and impose any other
sentence that was available under subchapter A at the time of
the initial sentencing. . :

‘(b) DELAYED RevocaTioN.—The Fower of the court to revoke a
sentence of probation for violation of a condition of probation, and to
impose another sentence, extends beﬁond the expiration of the term
of probation for any period reasonably necessary for the adjudica-
tion of matters arising before its expiration if, prior to its ex iration,
a warrant or summons has been issued on the basis of an allegation

of such a violation.

«§ 3566. Implementation of a sentence of probation

" “The implementation of a sentence of probation is governed by
the provisions of subchapter A of chapter 229. o

) B “SUBCHAPTER C—FINES
*“‘Sec.
"#3571. Sentence of fine. ]
“3572. Imposition of a sentence of fine.
«3573. Modification or remission of fine.
“3574. Implementation of a sentence of fine.

“SUBCHAPTER C—FINES

“§ 3571. Sentence of fine ‘
“(a) IN GENERAL.—A defendant who has been found guilty of an

offense may be sentenced to pay a fine. ,
“b) AutHoRizED -FiNES.—Except as otherwise provided in this
chapter, the authorized fines are— :

“(1) if the defendant is an individual—
“(A) for a felony, or for a misdemeanor resulting in the

loss of human life, not more than $250,000; , _
*(B) for any other misdemeanor, not more than $25,000;

and -
*(C) for an infraction, not more than $1,000; and
“(2) if the defendant is an organization— ,
" “A) for a felony, or for a misdemeanor resulting in the

loss of human life, not more than $500,000;
*“(B) for any other misdemeanor, not more than $100,000;

and
“(C) for an i_nfr-a_ction. not more than $10,000.

4§ 3572. lniposition_of a sentence of fine

“(a) FacTors To Be CONSIDERED IN ImposiNG Fine.—The court, in
determining whether to impose a fine, and, if a fine is to be imposed,
in determining the amount of the fine, the time for payment, and

the method of payment, shall consider—

98 STAT. 199_5
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“(1) the factors set forth in section 3553(a), to the extent they
are applicable, including, with regard to the characteristics of
the defendant under section 3553(a), the ability of the defendant
to pay the fine in view of the defendant’s income, earning
capacity, and financial resources and, if the defendant is an
organization, the size of the organization;

‘(2) the nature of the burden that payment of the fine will
impose on the defendant, and on any person who is financiall
dependent upon the defendant, relative to the burden whic
alternative punishments would impose; ,

- *(3) any restitution or reparation made by the defendant to

the victim of the offense, and any obligation imposed upon the

defendant to make such restitution or reparation to the victim
" of the offense; B , '

“(4) if the defendant is an organization, any measure taker by
the organization to discipline its employees or agents responsi-
ble for the offense or to insure against a recurrence of such an
offense; and : :

“(5) any other pertinent equitable consideration.

“(b) LiMiT ON AGGREGATE OF MuLTIPLE FINES.—Except as other-

wise expressly provided, the aggregate of fines that a court may "

impose on a defendant at the same time for different offenses that.
arise from a common scheme or plan, and that do not cause separa-

_ ble or distinguishable kinds of harm or damage, is twice the amount

imPosabIe for the most serious offense.
“(c) EFFecT OF FINALITY OF JUDGMENT.—Notwithstanding the fact
that a sentence to pay a fine can subsequently be—

*(1) modified or remitted pursuant to the provisions of section -

37“(2é) corrected pursuant to the provisions of rule 35 and section
42; or .

. “(3) appealed and modified, if oﬁtside the guideline range, .

‘pursuant to the provisions of section 3742;
a judgment of conviction that includes such a sentence constitutes a
final judgment for all other purposes. ‘ ‘

“(d) TsMe AND METHOD OF PAYMENT.—Payment of a fine is due
immediately unless the court, at the time of sentencing— '

*(1) requires payment by a date certain; or - o
“(2) establishes an installment schedule, the specific terms of
which shall be fixed by the court. ' :

‘“(e) ALTERNATIVE SENTENCE PRECLUDED.—AL the time a defendant
is sentenced to pay a fine, the court may not impose an alternative
sentence to be served in the event that the fine is not paid.

“(f) INDIVIDUAL RESPONSIBILITY FOR PAYMENT.—If a fine is imposed
on an organization, it is the duty of each individual authorized to
make disbursement of the assets of the organization to pay the fine
from assets of the organization. If a fine is imposed on an agent or
shareholder of an organization, the fine shall not be paid, directly or

“indirectly, out of the assets of the organization, unless the court

finds that such payment is expressly permissible under applicable
State law. . P o ‘

“(g) REsponsIBILITY To PrROVIDE CURRENT ADDRESS.—At the time
of imposition of the fine, the court shall order the person fined to
provide the Attorney General with a current mailing address for the
entire period that any part of the fine remains unpaid. Failure to
provide the Attorney General with a current address or a change in
address shall be punishable as a contempt of court. - -
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“(h) STAY OF FINE PENDING ArpeaLs.—Unless exceptional circum-
stances exist, if a sentence to pay a fine is stayed pending appeal,
the court granting the stay shall include in such stay—

“(1) a requirement that the defendant, pending appeal, to
deposit the entire fine amount, or the amount due under an

. installment schedule, during the pendency of an appeal, in an

escrow account in the registry of the district court, or to give
bond for the payment thereof; or

~ “42) an order restraining the defendant from transferring or
" dissipating assets found to be sufficient, if sold, to meet the
defendant’s fine obligation. '

“(i) DELINQUENT FINE.—A fine is delinquent if any portion of such
fine is not paid within thirty days of when it is due, including any
fines to be paid pursuant to an installment schedule. C

“(j) DEFAULT.—A fine is in default if any portion of such fine is
more than ninety days delinquent. When a criminal fine is in -

default, the entire amount is due with thirty days of notification of
the default, notwithstanding any installment schedule.

«§ 3573. Modification or remission of fine

“(a) PETITION FOR MODIFICATION OR RemussioN.—A defendant who
has been sentenced to pay a fine, and who— v
“(1) can show a good faith effort to comply with the terms of
the sentence and concerning whom the circumstances no longer
exist that warranted the imposition of the fine in the amount
imposed or payment by the installment schedule, may at any
time petition the court for— S .

“(A) an extension of the installment schedule, not to
exceed two years except in case of incarceration or special
circumstances; or

“B) a remission of all or part of the unpaid portion
including interest and penalties; or

“(2) has voluntarily made restitution or reparation to the
victim of the offense, may at any time petition the court for a
remission of the unpaid portion of the fine in an amount not
exceeding the amount of such restitution or reparation. ,

Any petition filed pursuant to this subsection shall be filed in the
court in which sentence was originally imposed, unless that court

P.L. 98-473
Sec. 212

18 USC 3573.

1

transfers jurisdiction to another court. The petitioner shall notify

the Attorney General that the petition has been filed within ten
working days after filing. For the purposes of clause (1), unless
exceptional circumstances exist, a person may be considered to have
made a good faith effort to comi)ly with the terms of the sentence

on])' after payment of a reasonable portion of the fine.
*b) ORDER OF MODIFICATION OR gmMissioN.—If, after the filing of

a petition as provided in_subsection (), the court finds that the
circumstances warrant relief, the court may enter an appropriate
order, in which case it shall provide the Attorney General with a
copyvof such order. .

“§ 3574. Implementation of a sentence of fine

“The implementation of a sentence to pay a fine is governed by
the provisions of subchapter B of chapter 229.
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“SUBCHAPTER D—IMPRISONMENT
“3581. Sentence of imprisonment.
3582. Imposition of a sentence of imprisonment.
“3583. Inclusion of a term of supervised release after imprisonment. -
“3584. Multiple sentences of imprisonment. ) i
*:3585. Calculation of a term of imprisonment.
**3586. Implementation of a sentence of imprisonment.

“SUBCHAPTER D—IMPRISONMENT

“§ 3581. Sentence of -imp'risonmeni : :

‘(@) IN GENERAL.—A defendant who has been found guilty of an
offense may be sentenced to a term of imprisonment. :

“(b) AutHorIZED TERMS.—The authorized terms of imprisonment

are—
“(1) for a Class A felony, the duration of the defendant’s life
or any period of time;
“(2) for a Class B felony, not more than twenty-five years;
*(3) for a Class C felony, not more than twelve years;
“(4) for a Class D felony, not more than six years;
-*45) for a Class E felony, not more than three years;
(6) for a Class A misdemeanor, not more than one year;
“(7) for a Class B misdemeanor, not more than six months;
‘(-‘1(8) for a Class C misdemeanor, not more than thirty days;
an : -
“(9) for an infracticn, not more than five days.

“§ 3582. Imposition of a sentence of imprisonment

, ““(a) Facrors To BE CONSIDERED IN IMPOSING A TERM OF IMPRISON-
MENT.—The court, in determining whether to impose a term of
imprisonment, and, if a term of imprisonment is to be imposed, in

‘determining the length of the term, shall consider the factors set
forth in_section 3553(a) to the extent that they are applicable,

recognizing that imprisonment is not an appropriate means of
promoting correction and rehabilitation. In determining whether to"
make a recommendation concerning the type of prison facility

appropriate for the defendant, the court shall consider any perti-

nent policy statements issued by the Sentencing Commission pursu-

ant to 28 U.S.C. 994(ax2). .

“(b) EFFecr oF FINALITY OF JUuDpGMENT.—Notwithstanding the fact

that a sentence to imprisonment can subsequently be— 4
(1) modified pursuant to the provisions of subsection (c);
37;‘%2) corrected pursuant to the provisions of rule 35 and section
. ;or . : . .
“(@3) appealed and modified, if outside the guideline range,
J)ursuant to the provisions of section 3742; :
a judgment of conviction that includes such a sentence constitutes a
final judgment for all other purposes.

*“(c) MODIFICATION OF AN IMPOSED TERM OF IMPRISONMENT.—The
court may not modify a term of imprisonment once it has been
imposed except that— , : S

_“(1)in any case—
“(A) the court, upon motion of the Director of the Bureau
of Prisons, may reduce the term of imprisonment, after
considering the factors set forth in section 3553(a) to the

98 STAT. 1998
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extent that they are applicable, if it finds that extraordi-
nary and compelling reasons warrant such a reduction and
that such a reduction is consistent with applicable policy
statements issued by the Sentencing Commission; and

“(B) the court may modify an imposed term of imprison-
ment to the extent otherwise expressly permitted by statute
or by Rule 35 of the Federal Rules of Criminal Procedure;

.an :
“(2) in the case of a defendant who has been sentenced to a
term of imprisonment.based on a sentencing range that has
subsequently been lowered by the Sentencing Commission pur-
suant to 28 U.S.C. 994(n), upon motion of the defendant or the
Director of the Bureau of gl)'isons, or on its own motion, the
court may reduce the term of imprisonment, after considering
the factors set forth in section 3553(a) to the extent that they
are applicable, if such a reduction is consistent with applicable
policy statements issued by the Sentencing Commission.
“(d) INcLusioN oF AN OrRDER To LimiT CRIMINAL ASSOCIATION OF

~ Orcanizep CriMe AND DrRuG OFFeNDERs.—The court, in imposing a
-sentence to a term of imprisonment upon a defendant convicted of a

felony set forth in chapter 95 (racketeering) or 96 (racketeer influ-
enced and corrupt organizations) of this title or in the Comprehen-
sive Drug Abuse Prevention and Control Act of 1970 (21 U.S.C. 801
et seq.), or at any time thereafter upon motion by the Director of the
Bureau of Prisons or a United States attorney, may include as a part
of the sentence an order that requires that the defendant not

" associate or communicate with a sFeciﬁed person, othir than his
e cause to believe that associa- -

attorney, upon a showing of probab
tion or communication with such person is for the purpose of
enabling the defendant to control, manage, direct, finance, or other-
wise participate in an illegal enterprise.

“§ 3583. Inclusion of a term of supervised release after imprison-

ment
“(a) IN GENERAL.—The court, in imposing a sentence to a term of

_imprisonment for a felony or a misdemeanor, may include as a part

of the sentence a requirement that the defendant be placed on a

. term of supervised release after imprisonment.

*(b) AUTHORIZED TERMS OF SUPERVISED RELEASE.—The authorized
terms of supervised release are— '

“(1) for a Class A or Class B felony, not more than three years;

“'1(2) for a Class C or Class D felony, not more than two years;

an :

3) for a Class E felony, or for a misdemeanor, not more than

. one year. . : . ’
*c) FAacTors To BE CONSIDERED IN INCLUDING A TERM OF SUPER-

-v1SED RELEASE.—The court, in determining whether to include a

term of supervised release, and, if a term of supervised release is to

- be included, in determining the length of the term and the condi-

tions of su release, shall consider the factors set forth in

" section 3553 (aX1), (aX2XB), (aX2XD), (aX4), (aX5), and (aX6).

“(d) CoNprrioNs oF SUPERVISED RELEASE.—The court shall order,
as an explicit condition of supervised release, that the defendant not
commit another Federal, State, or local crime during the term of
supervision: The court may order, as a further condition of super-
vised release, to the exterit that such condition—

‘(1) is reasonably related to the factors set forth in section
3553 (aX1), (aX2XB), and (aX2XD);
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.. *Y2) involves no greater deprivation of liberty than is reason-
ably necessary for the purposes set forth in section 3553 (aX2XB)
an! (aX2XD); and ‘ .

“(8) is consistent with any pertinent policy statements issued

by the Sentencing Commission pursuant to 28 U.S.C. 994(a);
any condition set forth as a discretionary condition of probation in
section 3563 (bX1) through (bX10) and (bX12) through (bX19), and any
other condition it considers to be appropriate. If an alien defendant
is subject to deportation, the court may provide, as a condition of

.supervised release, that he be deported and remain outside the

United States, and may order that he be delivered to a duly author-
ized immigration official for such deportation.

*(e) MobiFicAaTION OF TERM OR CONDITIONS.—The court may, after -

considering the factors set forth in section 3553 (aXl1), (aX2XB),

(aX2XD), (aX4), (aX5), and (aX6)— '
s “(1) terminate a term of supervised release previously ordered

and discharge the person released at any time after the expira-
tion of one year of supervised release, if it is satisfied that such

action is warranted by the conduct of the person released and

the interest of justice;

“(2) after a hearing, extend a term of supervised release if less
than the maximum authorized term was previously imposed,
and may modify, reduce, or enlarge the conditions of supervised
release, at any time prior to the expiration or termination of the
term of supervised release, pursuant to the provisions applica-
ble to the initial setting of the terms and conditions of post-
release supervision; or :

“(3) treat a violation of a condition of a term of supervised

release as contempt of court pursuant to section 401(3) of this"

~ title.
“(f) WRITTEN STATEMENT OF ConDprTioNs.—The court shall direct

that the probation officer provide the defendant with a written

statement that sets forth all the conditions to which the term of
supervised- release is subject, and that is sufficiently clear and
specific to serve as a guide for the defendant’s conduct and for such
supervision as is required. ’ :

“§ 3584. Multiple sentences of imprisonment

“(a) ImPOSITION OF CONCURRENT OR CONSECUTIVE TERMS.—If multi-
ple terms of imprisonment are imposed on a defendant at the same

. time, or if a term of imprisonment is imposed on a defendant who is

already subject to an undischarged term of imprisonment, the terms
may run concurrently or consecutively, except that the terms may
not run consecutively for an attempt and for another offense that
was the sole objective of the attempt. Multiple terms of imprison-
ment imposed at the same time run concurrently unless the court

. orders or the statute mandates that the terms are to run consecu-

tively. Multiple terms of imprisonment imposed at different times

run consecutively unless the court orders that the terms are to run

concurrently. - : . D :
“(b) Facrors To BE CONSIDERED IN IMPOSING CONCURRENT OR

‘ConsecuTIvE TERMS.—The court, in determining whether the terms

imposed are to be ordered to run concurrently or consecutively.

shall consider, as to each offense for which a term of imprisonment -

is being imposed, the factors set forth in section 3553(a).

“(o) TMENT OF MULTIPLE SENTENCE AS AN AGGREGATE.—Mul- -
tiple terms of imprisonment ordered to run consecutively or concur-

98 STAT. 2000
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rently shall be treated for administrative purposes as a single,
aggregate term of imprisonment. - S

. «g 3585. Calculation of a term of imprisonment P 18 USC 8585.

“(a) COMMENCEMENT OF SENTENCE.—A sentence to a term of
imprisonment commences on the date the defendant is received in
custody awaiting transportation to, or arrives voluntarily to com-
mence service of sentence at, the official detention facility at which
the sentence is to be served. .. ' : v

“(b) CrebiT POR PRrIOR Custopy.—A defendant shall be given
credit toward the service of a term of imprisonment for any time he
has spent in official detention prior to the date the sentence com-
mences— . . )
~*(1) as a result of the offense for which the sentence was
im ;or . o

“(2) as a result of any other charge for which the defendant
was arrested after the commission of the offense for which the

sentence was imposed;

. that has not been credited against another sentence.

“§ 3586. 'lmblementation of a sentence of imprisonment 18 USC 3586.

“The implementation of a sentence of imprisonment is governed
by the provisions of subchapter C of chapter 229 and, if the sentence  Post, p. 2007.
includes a term of supervised release, by the provisions of subchap-
ter A of chapter 229. .

' «CHAPTER 229—POSTSENTENCE

ADMINISTRATION
“Subchapter )
“A. Probation : ; . 3601
“B. Fines . 3611
“C. lmpris'onment» - - 3621
s “SUBCHAPTER A—PROBATION

“3601. Supervision of probation.
“3602. Appointment of probation officers.

~ *“3603. Duties of probation officers.

“3604. Transportation of a probationer.

*3605. Transfer of jurisdiction over a probationer.

“3606. Arrest and return of a probationer.

“3607. Special probation and expungement procedures for drug possessor.

“SUBCHAPTER A—PROBATION

- “8 3601. Supervision of probation 18 USC 3601.

“A person who has been sentenced to probation pursuant to the
‘provisions of subchapter B of chapter 227, or placed on probation Ante p.1992.
pursuant to the provisions of chapter 403, or placed on supervi 18 USC 5031 et
release pursuant to the provisions of section 3583, shall, during the seg. '
termn imposed, be supervised by a probation officer to the degree
warranted by the conditions specified by the sentencing court.

“§ 3602. Appointment of probation officers ' 18 USC 3602.

. ‘“a) APPOINTMENT.—A district court of the United States shall
appoint qualified persons to serve, with or without compensation, as
probation officers within the jurisdiction and under the direction of
the court making the appointment. The court may, for cause,
remove a probation officer appointed to serve with compensation,

98 STAT. 2001
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and may, in its discretion, remove a probation officer appointed to
serve without compensation. e o

*“(b) RECORD OF APPOINTMENT.—The order of appointment shall be
entered on the records of the court, a copy of the order shall be
delivered to the officer appointed, and a copy shall be sent to the
Director of the Administrative Office of the United States Courts.

*(c) CHIEF PROBATION OFFICER.—If the court appoints more than

" one probation officer, one may be designated by the court as chief
probation officer and shall direct the work of all probation officers
serving in the judicial district. . : :

“8 3603. Duties of probation officers
“A probation officer shall—

‘“(a) instruct a probationer or a person on supervised release,
who is under his supervision, as to the conditions specified by
- the sentencing court, and provide him with a written statement
clearly setting forth all such conditions; . :
“(b) keep informed, to the degree required by the conditions
specified by the sentencing court, as to the conduct and condi-
tion of a probationer or a person on supervised release, who is
under his supervision, and report his conduct and condition to
the sentencing court; '
“(c) use all suitable methods, not inconsistent with the condi-
tions specified by the court, to aid a probationer or a person on
supervised release who is under his supervision, and to bring
about improvements :n his conduct and condition; -
“(d) be responsible for the supervision of any probationer or a
. person on supervised release who is known to be within the
Judicial district; : :
“(e) keep a record of his work, and make such reports to the
Director of the Administrative Office of the United States
Courts as the Director may require; ' ‘

" “(f) upon request of the Attorney General or his designee, -

supervise and furnish information about a person within the
custody of the Attorney General while on work release, fur-
lough, or other authorized release from his regular place of
confinement, or while in prerelease custody pursuant to the
Provisions of section 3624(c); h ‘

“@®) keep informed concerning the conduct, condition, and
compliance with any condition of probation, including the pay-
ment of a fine or restitution of each probationer under his
supervision and report thereon to the court placing such person
on ;robation and report to the court any failure of a probationer
under his supervision to pay a fine in default within thirty days
after notification that it is in default so that the court may
determine whether probation should be revoked; and

“(h) perform any other duty that the court may designate.

- 8 3604. hnspdrtation ofa probationer

“A court, after imposing a sentence of probatibn, 'mby direct a
United States marshal to furnish the probationer with—

“(a) transportation to the place to which he is required to
proceed as a condition of his probation; and :

“(b) money, not to exceed such amount as .the'Attorney

General may prescribe, for subsistence expenses while traveling
- to his destination. ' . :

. 98 STAT. 2002
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“8 3605. Transfer of jurisdiction over a probationer ' 18 USC 3605.

“A court, after imposing a sentence, may transfer jurisdiction
over a probationer or person on supervised release to the district
court for any other district to which the person is required to
proceed as a condition of his probation or release, or is permitted to
proceed, with the concurrence of such court. A later transfer of
jurisdiction may be made in the same manner. A court to which
jurisdiction is transferred under this section is authorized to exer-
cise all powers over the probationer or releasee that are permitted
by this subchapter or subchapter B or D of chapter 227. -

“§ 3606. Arrest and return of a probationer : ' 18 USC 3606.

“If there is probable cause to believe that a probationer or a
person on supervised release has violated a condition of his proba-
tion or release, he may be arrested, and, upon arrest, shall be taken
without unnecessary delay before the court having jurisdiction over

Ante, pp. 1992,
-1998.

. him. A probation officer may make such an arrest wherever the

probationer or releasee is found, and may make the arrest without a
warrant. The court having supervision of the probationer or relea-
see, or, if there is no such coart, the court last having supervision of
the probationer or releasee, may issue.a warrant for the arrest of a
probationer or releasee for violation of a condition of release, and a
probation officer or United States marshal may execute the warrant
in the district in which the warrant was issued or in any district in
which the probationer or releasee is found.

“§ 3607. Special probation and expungement procedures for drug 18 USC 3607.
possessors -

“(a) PREJUDGMENT PROBATION.—If a person found guilty of an
offense described in section 404 of the Controlled Substances Act (21
U.S.C. 844)— .

“(1) has not, prior to the commission of such offense, been
convicted of violating a Federal or State law relating to con-
trolled substances; and

“(2) has not previously been the subject of a disposition under
this subsection; ‘ :

the court may, with the consent of such person, place him on
probation for a term of not more than one year without entering a
judgment of conviction. At any time before the expiration of the
term of probation, if the person has not violated a condition of his
probation, the court may, without entering a judgment of conviction,
dismiss the proceedings against the person and discharge him from
mbation. At the expiration of the term of probation, if the person

3 not violated a condition of his probation, the court shall, without
entering a judgment of conviction, dismiss the proceedings against
the person and discharge him from probation. If the person violates
a condition of his probation, the court shall proceed in accordance
with the provisions of section 3565. '

“(b) Recorp oF DisposiTioN.—A nonpublic record of a disposition
under subsection (a), or a conviction that is the subject of an
expungement order under subsection (c), shall be retained by the
Department of Justice solely for the purpose of use by the courts in
determining in any subsequen;fmceeding whether a person quali-
fies for the disposition provided in subsection (a) or the expunge-
ment provided in subsection (c). A disposition under subsection (a), '
‘or a conviction that is the subject of an expungement order under

98 STAT. 2003
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subsection (c), shall not be considered a conviction for the purpose of
a disqualification or a disability imposed by law upon conviction of a
crime, or for any other purpose.

*(c) EXPUNGEMENT OF RECORD oF Disposrrion.—If the case against
a person found guilty of an offense under section 404 of the Con-
trolled Substances Act (21 U.S.C. 844) is the subject of a disposition
under subsection (a), and the person was less than twenty-one years
old at the time of the offense, the court shall enter an expungement
order upon the application of such person. The expungement order
shall direct that there be expunged from all official records, except
the nonpublic records referred to in subsection (b), all references to
his arrest for the offense, the institution of criminal proceedings
against him, and the results thereof. The effect of the order shall be
to restore such person, in the contemplation of the law, to the status
he occupied before such arrest or institution of criminal proceedings.
A person concerning whom such-an order has been entered shall not
be held thereafter under any provision of law to be guilty of perjury,
false swearing, or making a false statement by reason of his failure
to recite or acknowledge such arrests or institution of criminal

'Kroceedings, or the results thereof, in response to an inquiry made of

im for any purpose.
) “SUBCHAPTER B—FINES

“3611. Payment of a fine.

“3612. Collection of an unpaid fine. .
“3613. Civil remedies for satisfaction of an unpaid fine.
*3614. Resentencing upon failure to pay a fine.

“3615. Criminal default.

“SUBCHAPTER B—FINES

“§ 3611. Payment of a fine

“A person who has been sentenced to pay a fine pursuant to the
provisions of subchapter C of chapter 227 shall pay the fine immedi-
ately, or by the time and method specified by the sentencing court,
to the clerk of the court. The clerk shall forward the payment to the
United States Treasury. v ’ : '

“8 3612. Collection of an unpaid fine

“(a) DisposrTioN oF PAYMENT.—The clerk shall forward each fine
payment to the United States Treasury and shall notify the Attor-
ney General of its receipt within ten working days. -

“(b) CERTIFICATION OF IMPOSITION.—If & fine exceeding $100 is
imposed, modified, or remitted, the sentencing court shall incorpo-
rate in the order imposing, remitting, or modifying such fine, and
promptly certify to the Attorney General— o

*“(1) the name of the person fined;
“(2) his current address;
* *(3) the docket number of the case;
‘“4) the amount of the fine imposed;
“(5) any installment schedule; ' S
~ ‘Y6) the nature of any modification or remission of the fine or
. installment schedule; and ‘ : ,
“(7).the amount of the fine that is due and unpaid. =~

~*“(c) RESPONSIBILITY FOR CoLLECTION.—The Attorney General shall
be responsible for collection of an unpaid fine coricerning which a
certification has been issued as provided in subsection (b)."An order

98 STAT. 2004
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of restitution, pursuant to section 3556, does not create any right of
action against the United States by the person to whom restitution
is ordered to be paid. .

| 3572(i), the Attorney General shall notify the person whose fine is

delinquent, by certified mail, to ‘inform him that the fine is
delinquent. .

“(e) NOTIFICATION OF DerFauLT.—Within ten working days after a
fine is determined to be in default as provided in section 3572(), the
Attorney General shall notify the person defaulting, by certified
mail, to inform him that the fine is in default and the entire un aid
balance, including interest and penalties, is due within thirty days.

“(f) INTEREST, MONETARY PENALTIES POR DELINQUENCY, AND DE-
rauLT.—Upon a determination of willful nonpayment, the court
may im the following interest and moneta penalties: '
“(1) InTEREST.—Notwithstanding any other provision of law,
interest at the rate of 1 per centum per month, or 12 per centum
per year, shall be charged, beginning the thirty-first day after
sentencing on the first day of each month during which any fine
balance remains unpaid, including sums to be paid pursuant to
an installment schedule. - : ‘

~42) MONETARY PENALTIES FOR DELINQUENT FINES.—Notwith-

standing any other provision of law, a penalty sum equal to 10
per centum shall be charged for any portion of a criminal fine
which has become delinquent. The Attorney General may waive
all or part of the penalty for good cause. .

«g 3613. Civil remedies for satisfaction of an unpaid fine

“(a) LieN.—A fine imposed pursuant to the provisions of subchap-
ter C of chapter 227 is a lien in favor of the United States upon all
property belonging to the person fined. The lien arises at the time of

_the entry of the judgment and continues until the liability is satis-

fied, remitted, or set aside, or until it becomes unenforceable pursu-
-ant to the provisions of subsection (b). On application of the person
fined, the Attorney General shall— :

(1) issue a certificate of release, as described in section 6325

of the Internal Revenue Code, of any lien imposed pursuant to
this section, upon his acceptance of a bond described in section
6325(aX2) of the Internal Revenue Code; or
“(2) issue a certificate of discharge, as described in section
6325 of the Internal Revenue Code, of any part of the person’s
mperty subject to a lien imposed pursuant to this section, upon
is determination that the fair market value of that part of
such property remaining subject to and available to satisfy the
" lien is at least three times the amount of the fine. '
“() EXPIRATION OF LIEN.—A lien becomes unenforceable and
liability to pay a fine expires—
‘(1) twenty years after the entry of the judgment; or
“(2) upon the death of the individual fined. o
The period set forth in paragraph (1) may be extended, prior to its
expiration, by a written agreement between the person fined and
the Attorney General. The running of the period set forth in para-
graph (1) is suspended during any interval for which the running of

" the period of limitations for collection of a tax would be suspended

P.L. 98-473
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Waiver.

18 USC 3613. -

Ante, p. 1995.

26 USC 6325.

pursuant to section 6503(b), 6503(c), 6503(f), 6503(i), or 7508(@X1XD) of °

the Internal Revenue Code of 1954 (26 U.S.C. 6503(b), 6503(c), 6503(f),
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, 6503(1), or 7508(aX1X])), or section 513 of the Act of October 17, 1940, Sec
50 USCapp. 573. 54 Stat.1190. = - . 3621, Imprisonm
: “(c) AppLICATION OF OTHER LIEN ProvisioNns.—The provisions of 3622, Temnporary
sections 6323, 6331, 6332, 6334 through 6336, 6337(a), 6338 through +3623. Transfer of
6343, 6901, 7402, 7403, 7424 through 7426, 7505a), 7506, 7701, and “3624. Release of 1
7805 of the Internal Revenue Code of 1954 (26 U.S.C. 6323, 6331, “3625. Inapplicabi
6332, 6334 through 6336, 6337(a), 6338 through 6343, 6901, 7402, :
7403, 7424 through 7426, 7505a), 7506, 7701, and 7805) and of section
513 of the Act of October 17, 1940, 54 Stat. 1190, apply to a fine and “ -
to the lien imposed by subsection (a) as if the liability of the person § 3621. Impri
fined were for an internal revenue tax assessment, except to the “(a) ComMTI1
extent that the application of such statutes is modified by regula- who has been
tions issued by the Attorney General to accord with differences in provisions of €
the nature of the liabilities. For the purposes of this subsection, custody of ths
references in the preceding sections of the Internal Revenue Code of imposed, or w
26 USCletseg. 1954 to ‘the Secretary’ shall be construed to mean ‘the Attorney to the provisic
General,” and references in those sections to ‘tax’ shall be construed “(b) CE (
to mean ‘fine.’ : . , nate the plac
“(d) ErFect or NoTice oF LIEN.—A notice of the lien imposed by designate an;
. subsection (a) shall be considered a notice of lien for taxes payable to minimum sta
the United States for the purposes of any State or local law provid- Bureau, whet
ing for the filing of a notice of a tax lien. The registration, recording, wise and whe'
docketing, or indexing, in accordance with 28 U.S.C. 1962, of the person was c(
judgment under which a fine is imposed shall be considered for all and suitable,
f:rposa as the filing prescribed by section 6323(fX1XA) of the (1) the
ternal Revenue Code of 1954 (26 U.S.C. 6323(fX1XA)) and by sub- *(2) the
section (c). ‘ “(3) the
“(e) ALTERNATIVE. ENFORCEMENT.—Notwithstanding any other “(4) an
orovision of this section, a judgment imposing a fine may be en- G
_ forced by execution against the property of the person fined in like mpr
manner as tjudgments in civil cases, but in no event shall liability for ¢
‘ &a)yment of a fine extend beyond the period specified in subsection » 58-)5 aj
“(f) DiscHARGE oF DEBTs INaPPLICABLE.—No discharge of debts Commise
pursuant to a bankruptcy proceeding shall render a lien under this The Bureau :
v section unenforceable or discharge liability to pay a fine. ?ll’eict ‘tt}foea;r
18 USC 3614. “§ 3614. Resentencing upon failure to pay a fine a?‘l(cl))bguvt
“(a) RESENTENCING.—Subject to the provisions of subsection (b), if suant to a co
a defendant knowingly fails to pay a delinquent fine the court may i of a penal
~ resentence the defendant to any sentence which might originally delivered to
have been imposed. _ o = prisoner, an
*“(b) ImPr18ONMENT.—The defendant may be sentenced to a term of e shall be retu
imprisonment under subsection (a) only if the court determines b (d) DELIV.
that— _ iy States m_ars}
_ “(1) the defendant willfully refused to pay the delinquent fine [ return him
- or had failed to make sufficient bona fide efforts to pay the fine; £ States or or
OF on i 1: ‘ o . i '“g 3622. Temr
(2) in light of the nature of the offense and the characteris- £ . :
tics of the person, alternatives to imprisonment are not ade- o “The Burc
quate to serve the purposes. of punishment and deterrence. # his ;;1&;1?0;
18 USC 3615. “8 3615. Criminal default ‘ a . any pertine
“Whoever, having been sentenced to pay a fine, willfully fails to sion pursua
pay the fine, sh;l‘;lge fined not more than twice the amount of the pears to be
unpaid balance of the fine or $10,000, whichever is greater, impris- E reasonable
oned not more than one year, or both. o
98 STAT. 2006
= B20 - -
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“SUBCHAPTER C—IMPRISONMENT

“Sec.
#3621. Imprisonment of a convicted person.

. w3622 Temporary release of a prisoner.

#3623. Transfer of a prisoner to State authority.

" ©3624. Release of a prisoner.

+3625. Inapplicability of the Administrative Procedure Ath.
“SUBCHAPTER C—IMPRISONMENT :

“§ 3621. Imprisonment of a convicted person 4

“(a) COMMITMENT T0 CusToDY OF BUREAU OF PrISONS.—A person
who has been sentenced to a term of imprisonment pursuant to the
provisions of subchapter D of chapter 227 shall be committed to the
custody of the Bureau of Prisons until the expiration of the term
imposed, or until earlier released for satisfactory behavior pursuant
to the provisions of section 3624. :

“(b) cE or IMPrISONMENT.—The Bureau of Prisons shall desig-
nate the place of the prisoner’s imprisonment. The Bureau may
designate any available pensl or correctional facilitf' that meets
minimum standards of health and habitability established by the

' Bureau, whether maintained by the Federal Government or other-

wise and whether within or without the judicial district in which the
srson was convicted, that the Bureau determines to be appropriate
and suitable, considering—
‘(1) the resources of the facility contemplated;
~4(9) the nature and circumstances of the offense;
*(3) the history and characteristics of the prisoner;
“(4) any statement by the court that im the sentence—
“(A) concerning the purposes for which the sentence to
' imprisonment was determined to be warranted; or
“(B) recommending a type of penal or correctional facility

as appropriate; and

*(5) any pertinent policy statement issued by the Sentencing

Commission pursuant to section 994(aX2) of title 28.
The Bureau may at any time, having regard for the same matters,
direct -the transfer of a prisoner from one penal or correctional
facility to another. o ‘

“(c) DELIVERY OF ORDER oF CoMMITMENT.—When a prisoner, pur-
suant to a court order, is placed in the custody of a person in charge
of a penal or correctional facility, a copy of the order shall be
delivered to such person as evidence of this authority to hold the
prisoner, and the original order, with the return endorsed thereon,

shall be returned to the court that issued it.

* “(d) DELIVERY OF PRISONER FOR COURT ApPEARANCES.—The United

- States marshal shall, without charge, bring a prisoner into court or
return him to a prison facility on order of a court of the United
States or on written request of an attorney for the Government.

“§ 3622. Temporary release of a prisoner

- “The Bureau of Prisons may release a prisoner from the place of
his imprisonment for a limited period if such release appears to
consistent with the purpose for which the sentence was imposed and
any pertinent polizcgv statement issued by the Sentencing Commis-

sion pursuant to
pears to be consistent with the public interest and if there is

reasonable cause to believe that a prisoner will honor the trust to be

98 STAT. 2007
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" imposed in him, by authorizing him, under prescribed conditions,

days, and then return to the same or another facility, for the
purpose of— : ’
(1) visiting a relative who is dying;
“(2) attending a funeral of a relative;
“(3) obtaining medical treatment not otherwise available;
“(4) contacting a prospective employer; . :
“(5) establishing or reestablishing family or community
ties; or : '
‘(6) engaging in any other significant activity consistent
with the public interest; ' '

.

“(b) participate in a training or educational program in the"

community while continuing in official detention at the prison
facility; or ‘ ’ i

“(c) work at paid employment in the community while con-
g}nuing in official detention at the penal or correctional facility
if— _ . '
(1) the rates of pay and other conditions of employment

“will not be-less_than those paid or provided for work of a

similar nature in the community; and

“(2) the prisoner agrees to pay to the Bureau such costs
incident to official detention as the Bureau finds appropri-
ate and reasonable under all the circumstances, such costs
to be collected by the Bureau and deposited in the Treasury
to the credit of the appropriation available for such costs at
the time such collections are made.

18 USCv 3623. “§ 3623. Transfer of a prisoner to State authority

“The Director of the Bureau of Prisons shall order that a prisoner
who has been charged in an indictment or information with, or
convicted of, a State felony, be transferred to an official detention
facility within such State prior to his release from a Federal prison
facility if— - .

“(1) the transfer has been requested by the Governor or other
_executive authority of the State; . s .

_ “(2) the State has presented to the Director a certified copy of

the indictment, information, or judgment of conviction; and

43) the Director finds that the transfer would be in the public .

interest. . . .
If more than one request is presented with respect to a prisoner, the
Director shall determine which request should receive preference.
The expenses of such transfer shall be borne by the State requesting
the transfer. : ‘ o

18 USC 3624. “§ 3624. Relcase of a prisoner

“a) DATE OF RELEASE.—A prisoner-shall be released by the
Bureau of Prisons on the date of the expiration of his term of
imprisonment, less any time credited toward the service of his
_sentence as provided in subsection (b). If the date for a prisoner’s
release falls on a Saturday, a Sunday, or a legal holiday at the place
of confinement, the prisoner may be released by the Bureau on the
last preceding weekday. '
“(b) CReDIT TOWARD SERVICE OF SENTENCE FOR SATISFACTORY BE-
HAVIOR.—A prisoner who is serving a term of imprisonment of more
than one year, other than a term of imprisonment for the duration

98 STAT. 2008
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of his life, vslylall receive credit toward the service of his sentence,
beyond the time served, of fifty-four days at the end of each year of

" his term of imprisonment, beginning after the first year of the term,

unless the Bureau of Prisons determines that, during that year, he
has not satisfactorily complied with such institutional disciplinary

' regulations as have been approved by the Attorney General and

issued to the prisoner. If the Bureau determines that, during that
year, the prisoner has not satisfactorily complied with such institu-
tional regulations, he shall receive no such credit toward service of
his sentence or shall receive such lesser credit as the Bureau
determines to be appropriate. The Bureau’s determination shall be

made within fifteen days after the end of each year of the sentence. -

Such credit toward service of sentence vests at the time that it is
received. Credit that has vested may not later be withdrawn, and
credit that has not been earned may not later be granted. Credit for
the last year or portion of a year of the term of imprisonment shall
be prorated and credited within the last six weeks of the sentence.

“(c) Pre-ReLEASE Custopy.—The Bureau of Prisons shall, to the
extent practicable, assure that a prisoner serving a term of impris-
onment spends a reasonable part, not to exceed six months, of the
last 10 per centum of the term to be served under conditions that
will afford the prisoner a reasonable opportunity to adjust to and
prepare for his reentry into the community. The United States
Probation System shall, to the extent practicable, offer assistance to
a prisoner during such pre-release custody. . »

“(d) ALLOTMENT OF CLOTHING, FUNDS, AND TRANSPORTATION.—
Upon the release of a prisoner on the expiration of his term of

_imprisonment, the Bureau of Prisons shall furnish him with—

“(1) suitable clothing;

“(2) an amount of money, not more than $500, determined by
the Director to be consistent with the needs of the offender and
the public interest, unless the Director determines that the
financial position of the offender is such that no sum should be
furnished; and :

*“(3) transportation to the place of his conviction, to his bona
fide residence within the United States, or to such other place
within the United States as may be authorized by the Director.

“(e) SUPERVISION AFTER RELEASE.—A prisoner whose sentence
includes a term of supervised release after imprisonment shall be
released by the Bureau of Prisons to the supervision of a probation
officer who shall, during the term imposed, supervise the person
released to the degree warranted by the conditions specified by the
sentencing court. The term of supervised release commences on the
day the person is released from imprisonment. The term runs
concurrently with any Federal, State, or local term of probation or
supervised release or parole for another offense to which the person
is subject or becomes subject during the term of supervised release,
except that it does not run during any period in which the person is
imprisoned, other than during limited intervals as a condition of
probation or supervised release, in connection with a conviction for

a Federal, State, or local crime. No prisoner shall be released on-

supervision unless such prisoner agrees to adhere to an installment
schedule, not to exceed two years except in special circumstances, to
pay for any fine imposed for the offense committed by such prisoner.

98 STAT. 20089
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“§ 3625. 'Vlnap‘plicabil‘ity of the Administrative Procedure Act

“The %rovisions of sections 554 and 555 and 701 through 706 of
title 5, United States Code, do not apply to the making of any
determination, decision, or order under this subchapter.”;

(3) in section 3663 (formerly section 3579): i

" (A) by amending subsection (g) to read as follows:

(@) If such defendant is placed on probation or sentenced to a
term of supervised release under this title, any restitution ordered
under this section shall be a condition of such probation or super-
vised release. The court may revoke probation, or modify the term
or conditions of a term of supervised release, or hold a defendant in
contempt pursuant to section 3583(e) if the defendant fails to comply
with such order. In determining whether to revoke probation,
‘modify the term or conditions of supervised release, or hold a
defendant serving a term of supervised release in contempt, the
court shall consider the defendant’s employment status, earning
ability, financial resources, the willfulness of the defendant’s failure
to pay, and any other special circumstances that may have a bearing
on the defendant’s ability to pay.”; and .

' (B) by amending subsection (h) to read as follows:

*(h) An order of restitution may be enforced by the United States
in the manner provided in sections 3812 and 3813 or in the same
manner as a judgment in a civil action, and by the victim named in
the order to receive the restitution in the same manner as a
judgment in a civil action.”; .

(4) adding the following new section at the end of chapter 232:.

~ “§ 3673. Definitions for sentencing provisions

“As‘used in chapters 227 and 229— ‘ ’ .
“(a) ‘found guilty’ includes acceptance by a court of a plea of
guilty or nolo contendere; )
"~ “(b) ‘commission of an offense’ includes the attempted com-
- mission of an offense, the consummation of an offense, and any
immediate flight after the commission of an offense; and
*“(c) ‘law enforcement officer’ means a public servant author-
ized by law or by a government agency to engage in or supervise
the prevention, detection, investigation, or prosecution of an
offense.”; and
(5) adding the following caption and sectional analysis at the
beginning of new chapter 232: : : -

“CHAPTER 232—MISCELLANEOUS SENTENCING |
.PROVISIONS ' '
“Sec

“3661. Use of information for sentencing.
*3662. Conviction records. . .

*3663. Order of restitution.

*“3664. Procedure for issuing order of restitution.

*3665. Firearms possessed by convicted felons.

“8666. Bribe mone i

*3667. Liquors and related property; definitions. -
“3668. Renl;i‘:ion or mitigation of forfeitures under liquor laws; possession pending
“3669. Conveyance carrying liquor. .
"%?. eispoalit.ion of aanveylances seix&ed for violation of the Indian liquor laws.

. . Vessels carrying explosives and steerage passengers.

**3672. Duties of Director of Administrative Office of the United States Courts.

" “3673. Detinitions for sentencing provisions.”.

98 STAT. 2010
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(b) The chapter analysis of part II of title 18, United States Code,
is amended by striking out the items relating to chapters 227, 229,
and 231, and inserting in lieu thereof the following: :

“227. Sentences i . 3551
#229. Post-Sentence Administration — . 3601
“231. Repealed : :
%“232. Miscellaneous Sentencing Provisions 3661".

Sec. 213. (a) Chapter 235 of title 18, United States Code, is
amended by adding the following new section at the end thereof:

“8 3742. Review of a sentence 18 USC 3742.

“(a) APPEAL BY A DEFENDANT.—A defendant may file a notice of
appeal in the district court for review of an otherwise final sentence
if the sentence— . ‘ ,
“(1) was imposed in violation of law; -
““2) was imposed as a result of an incorrect application of the
sentencing guidelines issued by the Sentencing Commission
pursuant to 28 U.S.C. 994(a); or Post, p. 2019.
*(3) was imposed for an offense for which a sentencing guide- .
line has been issued by the Sentencing Commission pursuant to .
28 U.S.C. 994(aX1), and the sentence is greater than— ;
“(A) the sentence specified in the applicable guideline to : :
the extent that the sentence includes a greater fine or term
of imprisonment or term of supervised release than the
. 'maximum established in the guideline, or includes a more
limiting condition of probation or supervised release under
section 3563 (bX6) or (bX11) than the maximum established
in the guideline; and
. “(B) the sentence specified in a plea agreement, if any,
under Rule 11 (eX1XB) or (eX1XC) of the Federal Rules of :
Criminal Procedure; or ' 18 USC app.
“(4) was imposed for an offense for which no sentencing
guideline has been issued by the Sentencing Commission pursu-
ant to 28 U.S.C. 994(aX1) and is greater than the sentence
specified in a plea agreement, if any, under Rule 11 (eX1XB) or
(eX1XC) of the Federal Rules of Criminal Procedure.
“(b) ApPEAL BY THE GOVERNMENT.—The Government may file a
notice of f‘ppea] in the district court for review of an otherwise final
sentence if the sentence— v , :
"~ *(1) was imposed in violation of law; . o
*(2) was imposed as a result of an incorrect application of the
sentencing guidelinw issued by the Sentencing Commission
pursuant to 28 U.S.C. 994(a); -
“(3) was imposed for an offense for which a sentencing guide-
line has been issued by the Sentencing Commission pursuant to
- 28 U.S.C. 994(aX1), and the sentence is less than— ‘
“(A) the sentence specified in the applicable guideline to
the extent that the sentence includes a lesser fine or term
of imprisonment or term of supervised release than the
" minimum established in the guideline, or includes a less
- limiting condition of probation or supervised release under
section 3563 (bX6) or (bX11) than the minimum established
in the guideline; and v :
“(B) the sentence specified in a plea agreement, if any,
under Rule 11 (eX1XB) or (eX1XC) of the Federal Rules of
Criminal Procedure; or

98 STAT. 2011
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“(4). was unposed for an offense for which no sentencmg

- guideline has been issued by the Sentencing Commission pursu-

ant to 28 U.S.C. 994(aX1) and is less than the sentence specified
in a plea agreement, if any, under Rule 11 (eX1XB) or (eX1XC) of
the Federal Ruiles of Criminal Procedure; -
and the Attorney General or the Solicitor General personally
approves the filing of the notice of appeal.

‘(c) RECORD ON REVIEW.—If a notice of appeal is filed in the
district court pursuant to subsection (a) or (b), the clerk shall certify
to the court of appeals—

“(1) that portion of the record in the case that is designated as
pertinent by either of the parties;
“(2) the presentence report; and '
“(3) the information submitted durmg the sentencing
roceeding.

~~ *Yd) ConsiDERATION.—Upon review of the record, the court of
' appeals shall determine whether the sentence—

“(1) was imposed in violation of law;
“(2) was imposed as a result of an incorrect apphcatlon of the
_sentencmg guidelines; or '

“(3) is outside the range of the applxcable sentencing guide- .

line, and is unreasonable, having regard for—
“(A) the factors to be considered in imposing a sentence,
as set forth in chapter 227 of this title; and
“(B) the reasons for the imposition of the particular
sentence, as stated by the district court pursuant to the
provisions of section 3553(c).
The court of appeals shall give due regard to the opportunity of the
district court to judge the credibility of the witnesses, and shall

- accept the findings of fact of the district court unless they are.

clearly erroneous.

“(e) DECISION AND DISPOSITION. —If the court of appeals determines
that the sentence—

‘(1) was imposed in violation of law or imposed as a result of
_an incorrect application of the sentencing guidelines, it shall—

“(A) remand the case for further sentencing proceedmgs
or,

“(B) correct the sentence;

*“(2) is outside the range of the apphcable sentencing guideline
and is unreasonable, it shall state specific reasons for its conclu-
sions and—

N “(A) if it determines that the sentence is too high and the
appeal has been filed under subsection (a) it shall set aside
the sentence and—

“(i) remand the case for xmposmon of a lesser
sentenoe
“(id) remand the case for further sentencing proceed-
ings; or
(i) § impose a lesser sentence;

“(B) if it determines that the sentence is too low and the
-appeal has been filed under subsection (b) it shall set aside
the sentence and—

‘(i) remand the case for 1mposmon of a greater
sentence; -
“(ii) remand the case for further sentencing proceed-
ings; or
(xu) impose a greater sentence; or

98 STAT. 2012
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“/3) was not imposed in violation of law or imposed as a result
of an incorrect application of the sentencing guxdehnes, and is
" not unreasonable, it shall affirm the sentence.’
(b) The sectional analysis of chapter 235 of title 18 United States
Code, is amended by adding the followmg new item after the item
relating to section 3741: v

*3742. Review of a sentence.”

¢ l?l»:c 214. Chapter 403 of tltle 18, United States Code i is amended as
ollows: ,
(a) Section 5037 is'‘amended—
(1) by redesignating subsection (c) as subsection (d); and
(2) by striking out subsections (a) and (b) and inserting the
following new subsections in lieu thereof:

“(a) If the court finds a juvenile to be a juvenile delmquent the
court shall hold a disposition hearing concerning the appropriate
disposition no later than twenty court days after the juvenile delin-
quency hearing unless the court has ordered further study pursuant
to subsection (e). After the disposition hearing, and after considering
any pertinent policy statements promulgated by the Sentencing
Commission pursuant to 28 U.S.C. 994, the court may suspend the
findings of juvenile delinquency, enter an order of restitution pursu-
ant to section 3556, place him on Frobatlon, or commit him to
official detention. Wit respect to release or detention pending an
appeal or a petition for a writ of certiorari after disposition, the
court shall proceed pursuan: to the provisions of chapter 207.

“(b) The term for which probation may be ordered for a Juvemle
found to be a juvenile delinquent may not extend—

‘(1) in the case of a juvenile who is less than eighteen years
old beyond the lesser of—

‘(A) the date when the juvenile becomes twenty-one .

years old; or
B the maximum term that would be authorized by
section 3561(b) if the juvenile had been tried and convicted
as an adult; or
“(2) in the case of a juvenile who is between eighteen and
twenty-one years old, beyond the lesser of—
“(A) three years; or
“(B) the maximum term that would be authorized by

section 3561(b) if the juvenile had been tried and convicted

as an adult.
The provisions dealing with probation set forth in sections 3563,
3564, and 3565 are applicable to an order placing a juvenile on
probatmn
“(c) The term for which official detention may be ordered for a
juvenile found to be a juvenile delinquent may not extend—
“(1) in the case of a juvenile who is less than eighteen years
old, beyond the lesser of—
‘(A) the date when the juvenile becomes twenty-one
‘years old; or

“(B) the maximum term of 1m£nsonment that would bev

authorized by section 3581(b) if the juvenile had been tried

and convicted as an adult; or

“42) in the case of a Juvemle who is between eighteen and

twenty-one years old— .
“*Y(A) who if convicted as an adult would be convicted of a
Class A, B, or C felony, beyond five years; or
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~ “/(B) in any other case beyond the lesser of—
. “(1) three years; or o .
*(ii) the maximum term of imprisonment that would
be authorized by section 3581(b) if the juvenile had
' been tried and convicted as an adult.”. v
~ (b) Section 5041 is repealed.
(c) Section 5042 is amended by— : ‘
(1) striking out “parole or” each place it appears in the
- caption and text; and
(2) striking out “parolee or”. . o
(d) The sectional analysis is amended by striking out the items

. relating to sections 5041 and 5042 and inserting in lieu thereof the

following:

*“5041. Repealed.
» ““5042. Revocation of Probation.”.

Sec. 215. The Federal Rules of Criminal Procedure are amended
as follows: .
(a) Rule 32 is amended— v

(1) by deleting subdivision (aX1) and inserting in lieu thereof -

the following:

“(1) IMPOSITION OF SENTENCE.—Sentence shall be lmposed without

unnecessary delay, but the court may, upon a motion that is jointly
filed by the defendant and by the attorney for the Government and
that asserts a factor important to the sentencing determination is
not capable of being resolved at that time, postpone the imposition
of sentence for a reasonable time until the factor is capable of being
resolved. Prior to the sentencing hearing, the court shall provide the
counsel for the defendant and the attorney for the Government with
notice of the probation officer’s determination, pursuant to the
provisions of subdivision (cX2XB), of the sentencing classifications
and sentencing guideline range believed to be applicable to the case.
At the sentencing hearing, the court shall afford the counsel for the
defendant and the attorney for the Government an opportunity to
comment upon the probation officer’s determination and on other
matters relating to the appropriate sentence. Before imposing sen-
tence, the court shall also— ‘ ,

“(A) determine that the defendant and his counsel have had
the opportunity to read and discuss the presentence investiga-
tion report made available pursuant to subdivision (cX3XA) or
summary thereof made available pursuant to subdivision
(cX3XB); .

“(B) afford counsel for the defendant an opportunity to speak
on behalf of the defendant; and o R T

*(C) address the defendant personally and ask him if he
wishes to make a statement in his own behalf and to present
any information in mitigation of the sentence.

The attorney for the Government shall have an equivalent opportu-
nity to speak to the court. Upon a motion that is jointly filed by the
defendant and by the attorney for the Government, the court may

hear in camera such a statement by the defendant, counsel for the
. defendant, or the attorney for the Government.”;

(2) in subdivision (aX2), by adding “, including any right to
appeal the sentence,” after “right to appeal” in the first
sentence;’ ) .
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() in subdivision (aX2), by adding “, except that the court
shall advise the defendant of any right to appeal his sentence”
after “nolo contendere” in the second sentence;

(4) by amending the first sentence of subdivision (cX1) to read

as follows: ‘ . S
- “A probation officer shall make a presentence investigation and

P.L. 98-473
. Sec. 215

report to the court before the imposition of sentence unless the court

finds that there is in the record information sufficient to enable the
meaningful exercise of sentencing authority pursuant to 18 U.S.C.
3553, and the court explains this finding on the record.”; R
'(5) by amending subdivision (cX2) to read as follows:
“(2) ReporT.—The report of the presentence investigation shall
contain— o _ .
“(A) information about the history and characteristics of the
defendant, including his prior criminal record, if any, his finan-
cial condition, and any circumstances affecting his behavior
that may be helpful in imposing sentence or in the correctional
treatment of the defendant; o o
“(B) the classification of the offense and of the defendant

under the categories established by the Sentencing Commission

pursuant to section 994(a) of title 28, that the probation officer
believes to be applicable to the defendant’s case; the kinds of
sentence and the sentencing range suggested for such a category
of offense committed by such a category of defendant as set

forth in the guidelines issued by the Sentencing Commission

pursuant to 28 U.S.C. 994(aX1); and an explanation by the

probation officer of ang factors that may indicate that a sen-
tence of a different kind or of a different length than one within
the applicable guideline would be more appropriate under all
the circumstances; ,

“(C) any pertinent policy statement issued by the Sentencing
Commission pursuant to 28 U.S.C. 994(aX2);

“(D) verified information stated in a nonargumentative style
containing an assessment of the financial, social, psychological,
and medical impact upon, and cost to, any individual against
whom the offense has been committed; ‘ :

“(E) unless the court orders otherwise, information concern-
ing the nature and extent of nonprison programs and resources
available for the defendant; and

“(F) such other information as may be required by the court.”;

(6) in subdivision (cX3XA), by deleting “exclusive of any rec-
ommendations as to sentence” and inserting in lieu thereof
“ including the information required by subdivision (cX2) but
not including any final recommendation as to sentence,”; :

(7) in subdivision (cX3XD), delete “or the Parole Commission’’;

(8 in subdivision (cX3XF), delete “or the Parole Commission
pursuant to 18 U.S.C. §§ 4205(c), 4252, 5010(e), or 5037(c)” and
gubstitute “‘pursuant to 18 U.S.C. § 3552(b)"; and
(9) by deleting “imposition of sentence is suspended, or dispo-
gition is had under 18 U.S.C. §4205(c),” in subdivision (d).
~ (b) Rule 35 is amended to read as follows: ‘ ‘

“Rule 35. Correction of Sentence

“(a) CORRECTION OF A SENTENCE ON ReMaND.—The court shall
correct a sentence that is determined on appeal under 18 U.S.C. 3742
to have been imposed in _violat.ion of law, to have been imposed as a
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result of an incorrect application of the sentencing guidelines, or to
be unreasonable, upon remand of the case to the court—

“(1) for imposition of a sentence in accord with the findings of

the court of appeals; or ’ - :

~ *42) for further sentencing proceedings if, after such pro-

" ceedings, the court determines that the original sentence was
incorrect. : '

“(b) CORRECTION OF SENTENCE FOR CHANGED CIRCUMSTANCES.— -

The court, on motion of the Government, may within one year after
the imposition of a sentence, lower a sentence to reflect a dcfend-
ant’s subsequent, substantial assistance in the investigation or pros-
ecution of another person who has committed an offense, to the
extent that such assistance is a factor in applicable guidelines or
gglicy statements issued by the Sentencing Commission pursuant to
U.S.C. 994(a).”. . o
(c) Rule 38 is amended— :
* (1) by amending the caption to read: “Stay of Execution” and
deleting “(a) Stay of Execution.”; S :
(2) by deleting subdivisions (b) and (c);

(3) by redesignating subdivisions (aX1) through (aX4) as 'sub-’

divisions (a) through (d), respectively; .
"~ (4) in subdivision (a), by adding “from the conviction or
sentence” after “is taken”’; S :
(5) in the first sentence of subdivision (b), by adding “from the
conviction or sentence” after “is taken”; :
(6) by amendini subdivision (d) to read as follows:
‘“d) PROBATION.—

(7) by addin%new subdivisions (e) and follows:
“(e) CRIMINAL FORFEITURE, NOTICE TO VICTIMS, AND RESTITU-
TION.—A sanction imposed as part of the sentence pursuant to 18
U.S.C. 3554, 3555, or 3556 may, if an appeal of the conviction or

sentence is taken, be stayed by the district court or by the court of

appeals upon such terms as the court finds appropriate. The court

-may issue such orders as may be reasonably necessary to ensure

compliance with the sanction upon disposition of the appeal, includ-
ing the entering of a restraining order or an injunction or requiring
a deposit in whole or in part of the monetary amount involved into
the registry of the district court or execution of a performance bond.

“(f) DisaBILITIES.—A civil or employment disability arising under
a Federal statute by reason of the defendant’s conviction or sen-
tence, may, if an appeal is taken, be stayed by the district court or
by the court of appeals upon such terms as the court finds appropri-
ate. The court may enter a restraining order or an injunction, or
take any other action that may be reasonably necessary to protect
the intg'r%t represented by the disability pending disposition of the

appeal.”. : . : . -
(d) Rule 40 is amended by deleting “3653" in subdivision (dX1) and
inserting in lieu thereof “‘3605". :

"(@ Rule 54 is amended by amending the definition of “Petty

offense” in subdivision (c) to read as follows: * ‘Petty offense’ means
a class B or C misdemeanor or an infraction.”. '

(f) Rule 6(eX3XC) is amended by adding the folldwing subdiviéion:-

“(iv) when E‘ermitted by a court at the request of an
attorney for the government, upon a showing that such
matters may disclose a violation of state criminal law, to an

98 STAT. 2016
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appropriate official of a state or subdivision of a stateb for

‘the gurpose of enforcing such law.”. _
le of Rules that precedes Rule 1 is amended as follows:

(1) The item relating to Rule 35 is amended to read as follows:
«35. Correction of Sentence. ' :

“(a) Correction of a sentence on remand.. .
(b} Correction of a.sentence for changed circumstances. .

'(2) The item relating to Rule 38 is amended to read as foilows_:

«38. Stay of Execution.

. *(a) Death.
“(b) Imprisonment.
“(c) Fine.

*(d) Probation. ) L N
#(e) Criminal forfeiture, notice to victims, and restitution.

w1 Disabilities.”. e |
Sec. 216. (a) The Rules of Procedure for the Trial of Misdemeanors
Before United States Magistrates are amended by adding the follow- .
ing new rule at the end thereof: ‘

“Rule 9. Definition I ‘
“As used in these rules, ‘petty offense’ means a Class B or C

misdemeanor or an infraction.”.
(b) The Table of Rules that precedes Rule 1 is amended by adding

at the end thereof the following new item: : ,

9, Definition.”. : ;
~ Sgc. 217. (a) Title 28 of the United States Code is amended by
adding the following new chapter after chapter 57:

«CHAPTER 58—UNITED STATES SENTENCING
. COMMISSION |

18 USC app.

«99]. United States Sentencing Commission; establishment and purposes.
“992. Terms of office; compensation. '
*993. Powers and duties of Chairman.

*994. Duties of the Commission.

*995, Powers of the Commission.

“996. Director and staff.

*997. Annual report.

*998. Definitions.

“§99]1. United States Sentencing Commission; establishment and 28USC991.

purposes :
_ “(a) There is established as an independent commission in the
judicial branch of the United States a United States Sentencing
Commission which shall consist of seven voting members and one
nonvoting member. The President, after consultation with re?re-
sentatives of judges, prosecuting attorneys, ‘defense attorneys, law
enforcement officials, senior citizens, victims of crime, and others
“interested in the criminal justice process, shall appoint the voting
members of the Commission, by and with the advice and consent of
the Senate, one of whom shall ie appointed, by and with the advice
and consent of the Senate, as the Chairman. At least three of the
members shall be Federal judges in regular active service selected
after considering a list of six judges recommended to the President
by the Judicial Conference of the nited States. Not more than four

98 STAT. 2017
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of the members of the Commission shall be members of the same
political party. The Attorney General, or his designee, shall be an ex
. officio, nonvoting member of the Commission. The Chairman and
members of the Commission shall be subject to removal from the
Commission by the President only for neglect of duty or malfeasance
in office or for other good cause shown. , '
“(b) The purposes of the United States Sentencing Commission are
to— . .

‘(1) establish sentencing policies and practices for the Federal
criminal justice system that—
Ante, p. 1989. set forth in section 3553(aX2) of title 18, United States Code;
“(B) provide certainty and fairness in meeting the pur-
poses of sentencing, avoiding unwarranted sentencing dis-
‘parities among defendants with similar records who have
been found guilty of similar criminal conduct while main-
taining sufficient fiexibility to permit individualized sen-
tences when warranted by mitigating or aggravating
factors not taken into account in the establishment of
general sentencing practices; and
“(C) reflect, to the extent practicable, advancement in
knowledge of human behavior as it relates to the criminal
Jjustice process; and

*(2) develop means of measuring the degfee to which the

sentencing, penal, and correctional practices are effective in
meeting the purposes of sentencing as set forth in section
- 3553(aX2) of title 18, United States Code. - o B

“§ 992. Terms of office; compensation

“(a) The voting members of the United States Sentencing Commis-
sion shall be appointed for six-year terms, except that the initial

28 USC 992.

terms of the first members of the Commission shall be staggered so

that— ' : S
(1) two members, including the Chairman, serve terms of six
years; ; o o
*(2) three me