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ADMISSIBLITY OF SCIENTIFIC EVIDENCE 

PART #1: 

 
Frye v. United States, 293 F. 1013 (1923).   

 

Frye Test:  In an opinion without a single citation, the court held in Frye that to be 

admissible at trial, an expert's testimony “must be sufficiently established to have gained 

general acceptance” in the relevant scientific community. In other words, the scientific 

community must generally accept the validity of this proposed scientific evidence.  

Even today, some states follow the Frye Test.  For those that do not, Frye case law 

still has relevance because the new tests tend to include a Frye portion. 

 

Question:  With the Frye standard, one type of valid scientific evidence always will be 

excluded from court proceedings.  Which one? 

 

Answer:  Well-established scientific principals and theories are worthy of judicial 

acceptance since the scientific community generally approves of those concepts, but 

novel scientific theories may not possess general acceptance in the scientific community.  

Yet, almost all currently approved scientific concepts started as novel or perhaps as 

ground breaking.  The proposed expert might have impressive credentials and might have 

a solid basis for the novel theory, but the Frye Test will deny the merits of that testimony 

because the new concept has yet to gain a general acceptance in the scientific community. 

Therefore courts will never consider new, but widely unknown concepts, even if those 

concepts have validity. 

 

Question:  Why did the Frye Test restrict admissibility into evidence to only generally 

approved concepts accepted by the scientific community? 

 



Answer:  All scientific testimony has a potential significant evidentiary impact.  Jurors 

tend to give considerable weight to scientific evidence because that testimony is viewed 

as “expert testimony.”  If the scientific community has not yet approved the evidence, the 

Frye court believed a line has been crossed between established science and experimental 

science. Essentially, Frye believes that the courts cannot assess the validity of science so 

they will defer making independent judicial opinions and instead merely adopt the 

opinions of the scientific communities.   

 

Question:  Compare the role of the jurors when a court accepts or rejects Frye evidence. 

 

Answer:  Courts defer to the judgment of the scientific community when allowing 

scientific evidence but jurors do not have to accept the opinion of the scientific 

community.  As shown, with new or novel theories, courts will deny this scientific 

evidence for the consideration of the jurors.  So jurors are free to reject any established 

science, but the same jurors are not allowed to hear newly developed science.  It must be 

remembered that science is constantly evolving.  What is valid today could be proved 

false tomorrow.   

 

Question:  There are important differences between the quest for truth in the courtroom 

and the quest for truth in the laboratory.  What are those differences? 

 

Answer:  Scientific conclusions are subject to perpetual revision. Law, on the other hand, 

must resolve disputes finally and quickly. A judge acts as a gatekeeper.  The judge does 

not want a “free for all,” confounded by absurd and irrational pseudoscientific assertions.  

Law is not designed as the exhaustive search for understanding but for the particularized 

resolution of the legal dispute.  In the court room, the trial is today and the jurors will not 

hear about cutting edge studies which may change the field tomorrow.  Science, on the 

other hand, is a perpetual and evolving entity.  The timelines differ between these two 

quests for truth. 



 

Question:  How does a lawyer determine the population of the scientific community in 

order to establish the opinion of that population? 

 

Answer:  The identity of the relevant scientific community is, of course, a matter which 

depends upon the particular technique in question. In general, members of the relevant 

scientific community will include those whose scientific background and training are 

sufficient to allow them to comprehend and understand the process and form a judgment 

about it.  Once some of those people are identified, they normally can guide the lawyer as 

to the membership of the scientific community.    

 

Question: What is the definition for the required “general acceptance in the scientific 

community?” 

 

Answer:  What exactly constitutes general acceptance within the scientific 

community has never been clearly defined.  “General” is by definition vague, making the 

term “general acceptance” virtually useless. Courts have not precisely addressed what 

percentage of the relevant community must approve the technique before it is generally 

accepted. Unanimity is not required, and the mere existence of a dispute does not forbid a 

finding of general acceptance; otherwise, there never will be a definition for general 

acceptance for there always will be some scientists who disagree.  

Phrases such as “most” or “majority” have been used, but this really sheds little 

aid.  If 49% feel one way and 51% feel another way, why are not both generally 

accepted?  The mere presence of disputing experts at trial could indicate a lack of general 

acceptance.  When one side presents scientific testimony, the other sides will likely 

present contrary scientific testimony thereby contesting the general acceptance.  In short, 

this legal standard is functioning without an acceptable definition. 

 

 



Question:  If the underlying scientific concept is generally accepted, does this finding 

also allow into evidence the scientific procedures required to process that accepted 

scientific concept?  For example, DNA might be generally accepted as a concept, but the 

laboratory procedures vary as to how to analyze the DNA.  Must those procedures be 

generally accepted as well? 

 

Answer:  This has been a repetitive question with inconsistent results.  Some courts view 

the procedures as secondary issues which do not have to meet the generally accepted test.  

Others claim the procedures are intertwined so they also must meet the Frye admissibility 

standards before the underlying scientific concept is admissible. 

People v. Lipscomb, 215 Ill. App. 3d 413, 432, 574 N.E.2d 1345, 1357(1991) is 

one example with DNA. The opinion stated, “The evidence establishes that at least two 

companies … as well as the FBI are currently performing forensic DNA analysis.  Each 

has its own set of probes to find certain bands.  Each may have different standards of 

error …. Also, each (laboratory) has a different base for measuring the frequencies of 

occurrences.”  [Lipscomb, 215 Ill. App. 3d at 432].  Clearly, the procedures for 

processing DNA varied between the laboratories; nevertheless, Lipscomb ruled DNA 

evidence from the laboratory is admissible because DNA is “generally accepted within 

the particular scientific fields….”  Id.  The opinion added, that any “question concerning 

the specific procedures use by the company or expert goes to reliability of the evidence 

and is properly considered by the jury in determining what weight to this evidence.” Id.     

According to Lipscomb, the procedures used to analyze DNA may be questioned 

in open court by the lawyers.  Those questions will assist the jurors to weight the value of 

the evidence.  Since the jurors are free to accept or reject the DNA concept, the cross 

examination will assist the jurors on deciding whether to accept or reject the DNA 

testimony.  So, DNA is generally admissible into evidence, but the jurors may place their 

own decisions on the value of that evidence.   

As a side note, the opinion did suggest that if the inconsistent procedures give an 

“unreliable result,” the court might “find it necessary to exclude this evidence….”  Id.  



This appears to be a throwaway line because the opinion directs the jurors to decide 

whether the DNA result is valid.   

Other opinions have ruled differently.  When the procedures and the science 

concepts are significantly intertwined, both must meet the admissibility standards.  

Essentially, one concept does not make sense without the other concept.  To those courts 

before allowing either into evidence, both the scientific concept and the procedures must 

be generally accepted by the scientific community under Frye.   

 

 

PART #2: 

Daubert v. Merrell Dow Pharmaceuticals 

509 U.S. 579 (1993) 

 

Ruling:  Daubert involved the evidentiary admission standards for scientific evidence 

with the federal courts.  It addressed and approved a newly adopted Federal Rule of 

Evidence, Rule 702, concerning expert and scientific opinions.  The Supreme Court did 

not obligate states to forgo the Frye test, but only authorized this federal rule for federal 

courts.  Today most, but not all of the states, have changed to the Daubert standards or 

Daubert-like standards.   

As gatekeeper, the trial judge under Daubert has the task of ensuring that an expert's 

testimony is both relevant and reliable. To perform this task, the trial judge must 

determine at the outset whether “the expert is proposing to testify to (1) scientific 

knowledge that (2) will assist the trier of fact to understand or determine a fact in issue.” 

Daubert, 509 U.S. at 592. 

The testimony needs to be based upon facts or data and be a product of reliable 

principles and methods.  [Fed. R. Evid. 702]. Thus, the trial judge preliminarily must 

resolve whether the proffered scientific evidence satisfies those requirements.  



Unlike the Frye general acceptance standard, no one factor should control the admission 

of evidence; rather, several factors serve as a flexible guide.  The court offered five 

factors for consideration.  [Daubert, 509 U.S. at 593-94.]  

 

(1) whether the theory or technique has been tested;  

(2) whether the theory or technique has been subject to peer review and publication;  

(3) whether the known or potential rate of error is acceptable;  

(4) whether standards exist and are maintained to control the technique's operation;   

(5) whether the theory or technique is generally accepted.   

 

The fifth factor appears to be the prior Frye test.  Because Frye is one of the factors, 

Frye case law remains relevant in the federal system, and of course, is relevant with those 

state systems where Frye is the legal test. [Note, Daubert, 509 U.S. at 594, “‘general 

acceptance’ can yet have a bearing on the inquiry.”] 

 

Question:  Daubert allows litigants offering solid evidence to have their day in court 

even if the science is not generally accepted in the scientific community, but it also 

enables judges to preserve judicial resources by excluding evidence that is unreliable and 

irrelevant.  To do this, a judge should independently analyze the proffered science using 

Daubert's guidelines, but are judges qualified to analyze scientific theory? 

 

Answer:  Although Chief Justice Rehnquist approved the new rule, he commented that 

science is “far afield from (judges’) expertise.” [p. 597, Rehnquist, C.J. concurring]. In 

reality, those Daubert guidelines appear to soften the Chief Justice’s concern.  Rather 

than mandating a detailed scientific inquiry, the five guidelines actually allow scientific 

methodology as a crutch to avoid a solid independent analysis of the science.   

Remember how the Frye standard required a general acceptance in the scientific 

community.  It used a simple non-methodological method to decide the admissibility of 



scientific evidence. Rather than to analysis the science, the Frye test merely counted up 

the degree of acceptance in the scientific community.   

In like fashion, will judges now look under Daubert to those 5 factor guidelines to 

avoid a true independent analysis of the science?  Will the sole questions before the court 

be whether the theory had been tested, whether there had been peer review, whether the 

rate of error was known, whether the technique had operational standards and whether the 

theory was generally accepted?  In short, will the inquiry be a mechanical counting just as 

with Frye? 

Although some judges will gladly dive into theory behind the science and 

methodological issues, most probably will not. If judges accept the guidelines literally, 

they only will review whether there exists peer review, theory testing, operational 

standards and general acceptance within the scientific community.  This allows 

unknowledgeable judges to simply use another check list rather than an understanding the 

merits of the science.  The possibility exists that Frye’s simple counting test may 

continue in a slightly different format. 

 

Question:  As the lawyer who wants the court to review the merits of the science, what 

should you recommend to the scientifically unknowledgeable judge in order to secure the 

judge’s independent assessment of that physical or social science? 

 

Answer:  Lawyers who want a true scientific review should recommend that judges 

empower themselves before ruling on the admissibility of scientific evidence.  Some 

unknowledgeable judges could request tutorial sessions from the parties’ experts or from 

neutral court appointed experts.  Judges could seek opinions from neutral scientific 

panels or scientific organizations or universities. This approach would be no different 

than a judge ordering a psychological examination in a custody case to better understand 

the impact of a custody order upon the child.  Judges always have the ability to empower 

themselves, but it is up to the lawyer to advocate for this.   



The lawyer should argue that it is the assessment of the scientific evidence which 

makes Daubert different from Frye.  A judicial education on the merits of the scientific 

topic allows the court to assess the validity of the science rather than to just use a check 

list.    

 

Question:  Are there courts which routinely become knowledgeable about scientific 

questions? 

 

Answer:  Judges who regularly hear patent cases often quickly become competent to rule 

in those cases despite the complex scientific issues.  Through repetitive cases, they learn 

the difficult scientific issues and the scientific answers to those issues.   

Another example is the juvenile court system.  It deals with so many psychological 

concerns that judges eventually do learn how to read and interpret complex psychological 

data and terminology.  The judges also learn about treatment programs and the social 

science behind those programs.  Because of this demand, many of the judicial seminars 

are strictly psychological data seminars. 

When judges do not understand, judges should be able to count upon the lawyers 

to make a full explanation of the concepts.  It is the role of the lawyer to ensure the 

judiciary understands the essence of the scientific theory rather than just use a Frye-like 

check list.    

 

Question:  What is the difference between highly skilled testimony and scientific 

testimony? 

 

Answer:  It is worth noting that Federal Rule of Evidence 702 does not limit expert 

testimony to “scientific” testimony. Rather, the Rule permits anyone with sufficient 

“knowledge, skill, experience, [or] training” to testify as an expert. As a result, many 

forensic laboratory technicians have mislabeled their work-product as “science” when in 



fact it is nothing more than an analytical process of reviewing data or comparing physical 

evidence. 

Fingerprint examiners are a prime example of this, often mischaracterizing 

fingerprint examination as a science--a notion that has been almost universally rejected. 

The consequence, whether deliberate or not, is to suggest to a jury a degree of scientific 

reliability while the process is simply a comparison of physical evidence.  At that stage, it 

is not a science but just a skill from a person making the comparison.   

US v. Starzecpyzel, 880 F. Supp. 1027 (1995), involved a post-Daubert 

admissibility challenge to handwriting analysis.  Despite existence of a certification 

program, professional journals, and other trappings of science, the district court held that 

forensic document examination could not be regarded as scientific knowledge within 

meaning of Rule 702.  It was admissible only as “nonscientific,” but “skilled” testimony.  

The opinion specifically stated the handwriting analysis was limited to “nonscientific 

expert testimony” based upon the “skill and integrity of the practitioner.”  Starzecpyzel, at 

1047. 

For the lawyers who oppose giving witnesses scientific titles, it is important that 

the jurors do not see these skills with the heighten confidence of pseudoscientific labels. 

The lawyer should ask the court for limiting instructions in which the judge instructs the 

jurors that these are skills and not sciences.  As such, they cannot be viewed by the jurors 

as possessing scientific certainty, but only viewed within the skill abilities of a person 

comparing the physical evidence.    

 

 

 

 

 

 

 

 


