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Its main objective is to specifically 
address the problems with 

fiduciaries and conflicts of interest 
in the giving of investment advice 

in the area of tax preferred 
retirement savings for workers.

services companies, academics, trade associ-
ations and others, both in support of and op-
position to the proposals have been held in 
order to finalize the framework for the law.

According to the Department of Labor, its 
main objective is to specifically address the 
problems with fiduciaries and conflicts of in-
terest in the giving of investment advice in 
the area of tax preferred retirement savings 

JUSt abOUt every financial prOfeSSiOnal 
in the country is by now familiar with 
the U.S. Department of Labor’s (DOL) 
Fiduciary Ruling.  A change to the definition 
of fiduciary under ERISA, which after much 
wringing of hands and gnashing of teeth for 
the greater part of seven years, was finally 
officially released three weeks ago on April 
6, 2016.  

Full compliance with the new require-
ments begins one year from today—April 
2017, with the special exemptions to the rul-
ing, the “Best Interest Contract Exemption,” 
and the “Principal Transactions Exemption,” 
having a “phased implementation approach” 
through January 2018.

Similar to the Dodd-Frank Act, which 
purportedly concerns itself with investor 
protection, this new “fiduciary ruling” is the 
Department of Labor’s multi-year regula-
tory project that has also come in the wake 
of the 2008 financial crisis.  Hundreds of in-
dividual meetings with interested stakehold-
ers, including two public hearings, involving 
consumer groups, plan sponsors, financial 
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This new “fiduciary ruling” is the 
Department of Labor’s multi-year 
regulatory project that has also 
come in the wake of the 2008 

financial crisis. 

for workers and their families.

A fiduciary, as most of us understand, is a 
person or entity whose duty it is to act in 
the best interest of the party whose assets 
they are managing, typically in relationships 
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closed and advisors have limited liability un-
der federal pension law for any harms resulting 
from the advice they provide to plan sponsors 
and retirement investors.  These harms include 
the loss of billions of dollars a year for retire-
ment investors in the form of eroded plan and 
IRA investment results, often after rollovers out 
of ERISA-protected plans and into IRAs”1

—U.S. Department of Labor-Employee 
Benefits Security Administration

The main concerns stemming from this 
law and the cause for so much of the worry 
being expressed by members of the financial 
services industry is its control of the way a 
financial advisor must now market himself 

between a trustee and a beneficiary.  How-
ever, in the real world, fiduciary duties ac-
tually appear in a wide variety of common 
business relationships and communications.   
Nevertheless, this regulation aims at not 
only defining, but also at pinpointing who 
is a fiduciary investment advisor. In this sense 
the law is sweeping and far-reaching in that 
the majority of financial professionals, more 
often than not, directly or indirectly, cater to 
the retirement savings industry in some way 
or another. Due to this fact, the DOL, with 
the passing of this new fiduciary definition, 
has the authority to scrutinize the actual 
communications advisors are having with 
individuals or entities in anyway connected 
to the tax preferred retirement savings arena 
that lead to sales transactions and the pay-
ment of fees or commissions. 

“Many investment professionals, consultants, 
brokers, insurance agents and other advisors op-
erate within compensation structures that are 
misaligned with their customers’ interests and 
often create strong incentives to steer customers 
into particular investment products.  These con-
flicts of interest do not always have to be dis-
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Its control of the way a financial 
advisor must now market himself 

or herself in the future when 
communicating with members of 

the general public about retirement 
savings.

I hope to suggest how our 
special type of education and 
unique group of professionals 

can best navigate this 
cumbersome law without 
breaking any of its rules.
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the “Employee Retirement Income Security 
Act (ERISA)” to protect these tax-preferred 
retirement savings under the auspices of the 
U.S. Department of Labor.  This included the 
government pension funds, the private sec-
tor defined benefit (DB) plans, the defined 
contribution (DC) plans, the more popular 
“participant-directed” 401(k) -403(b)- 457 
type qualified plans and the Individual Re-
tirement Accounts (IRAs). 

These retirement savings plans now en-
compass an enormous share of the finan-
cial services industry. Just to underscore the 
size and growth of this particular sector of 
the economy note that as of the year ending 
2015 U.S. retirement assets reached nearly 
$25 trillion. According to The Investment 
Company, a source that tracks these statis-
tics, the individual components of these as-
sets broke out this way:  The financial as-
sets in corporate defined benefit (DB) plans 
stood at $3.2 trillion. Defined contribution 
(DC) assets totaled $6.8 trillion of which 
$4.7 trillion was held in 401(K) type plans.  
56% of these 401(k) type plans were man-
aged by mutual funds. Government pension 
funds—including federal, state and local 
government plans—held $5.1 trillion.  An 
additional $2.2 trillion are in Target Date 
Funds (TDF), a qualified default investment 
that became available to the public in 2006.2

The Real Rub In The Law Is In The IRA 
Roll-Overs

The largest amounts of retirement assets, 

or herself in the future when communicating 
with members of the general public about 
retirement savings.  These concerns will be-
come apparent as this article unfolds in the 
ensuing paragraphs. However, of much more 
importance, is to understand this new ruling 
in light of how it may or may not affect the 
Nelson Nash Institute, the graduates of the IBC 
Practitioner Program, which are all financial 
professionals, and The Infinite Banking Con-
cept itself.   At best, I hope to suggest how 
our special type of education and unique 
group of professionals can best navigate this 
cumbersome law without breaking any of its 
rules.

Background

The last 40 years have ushered in dramatic 
changes in the retirement savings arena and 
have increased the importance and need for 
sound investment advice for members of the 
general public.  In 1974 Congress enacted 
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As of the year ending 2015 U.S. 
retirement assets reached nearly 

$25 trillion.
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underlying assets are of a certain type—as in 
mutual funds (the load vs. no-load variety).  
Such financial products can and often do 
erode the results of these plans in excessive 
fees and transactions, not to mention market 
volatility. Perhaps this is one of the stron-
ger reasons for the new fiduciary ruling. The 
DOL does state that the ruling is  “meant 
to stop some large financial fiduciary com-
panies from pressuring independent advisors 
into recommending these types of financial 
products because they profit the large com-
panies the most over those that are better for 
investors.”4

however, are to be found in the individual 
retirement accounts (IRAs), which stood at 
$7.6 trillion.  Of all IRA assets, $3 trillion, 
or 45% was invested in mutual funds, the 
remainder in other types of financial prod-
ucts including land, real estate and annuities. 
The Investment Company Institute goes on 
to say that $355 billion was rolled over from 
employer sponsored retirement plans (what 
the DOL calls ERISA protected plans) into 
IRAs in 2012 and this is where the inherent 
conflict of interest resides.  In other words, 
the question arises—“is it in the best eco-
nomic interest of the client or that of the 
representative, agent or investment advisor 
to determine whether the retirement funds 
stay with the employee sponsored plan or be 
rolled over?”3

Obviously, we can see the implications.  
But in reality this can’t be all about the roll-
overs that go to IRAs as the sole trigger for 
a complete overhaul of the fiduciary defini-
tion. Most of us have heard, read or person-
ally experienced the horrendous fees that can 
be charged even within the ERISA-protect-
ed plans by authorized fiduciaries when the 
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ERISA–protected plans have a 
fiduciary who is responsible 

for making sure the investment 
alternatives in the plan are 

prudent, while there is no such 
responsible fiduciary in the IRA 

context. 

$355 billion was rolled over from 
employer sponsored retirement 
plans (what the DOL calls ERISA 

protected plans) into IRAs in 2012 
and this is where the inherent 

conflict of interest resides. 
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Still, it is hard to miss the implication that 
the DOL ruling seems to specifically target 
the distinct difference between the “ERISA-
protected plans” and the individual retire-
ment accounts (IRAs).  The DOL emphasizes 
that there are few restrictions on investment 
choices in IRAs, consequently “individual 
savers often look to a financial advisor to 
help select the right product.  These advi-
sors may be brokers, insurance agents, regis-
tered investment advisors, or others holding 
themselves out as financial planning experts.  
These “advisers” are subject to different legal 
standards, and are not always required to act 
in their customer’s best interest.”5

Is Every Communication with A 
Financial Advisor About Retirement 
Accounts A Fiduciary Conversation?

The rule categorically states the follow-
ing— “A recommendation is a communica-
tion that, based on its content, context, and 
presentation, would reasonably be viewed as 
a suggestion that the advice recipient engage 
in or refrain from taking a particular course 
of action.  The more individually tailored the 
communication is to a specific advice recipi-
ent or recipients, the more likely the com-
munication will be viewed as a recommen-
dation.”6

The DOL Ruling and The IBC Practitioner

The Department of Labor’s new ruling is not 
prohibiting commissions or revenue sharing 
between financial advisors and third parties.

In other words, ERISA–protected plans 
have a fiduciary who is responsible for mak-
ing sure the investment alternatives in the 
plan are prudent, while there is no such re-
sponsible fiduciary in the IRA context.  Con-
sequently, in the future under the new ruling, 
references to specific investment alternatives 
are to be treated as fiduciary recommenda-
tions and these “advisors,” can and will be 
held accountable.

From this we can ascertain that all those 
who provide investment advice to plans, plan 
sponsors, fiduciaries, plan participants, ben-
eficiaries, IRAs and IRA owners must either 
avoid payments that create a conflict of in-
terest or comply with the protective terms 
of an “exemption” issued by the Department 
of Labor.  Basically, these exemptions, as in 
the “Best Interest Contract Exemption,” or 
the “Principal Transaction Exemption,” are 
disclosure statements—that will be open for 
inspection by the advice recipient— which 



22 L M R  A P R I L  2 0 1 6

will specify the fees and commis-
sions earned by a financial advisor. 

But to clarify, the Department 
of Labor’s new ruling is not pro-
hibiting commissions or revenue 
sharing between financial advisors 
and third parties. It explicitly says 
so.  “Given that the Department is 
not banning commissions or other 
common types of compensation, 
but rather is requiring advisors to 
provide advice that is in their cli-
ent’s best interest, the rule and ex-
emptions as crafted, preserve and 
expand access to good retirement 
advice for small savers that helps 
them lay the groundwork for a se-
cure retirement.”7

Carefully analyzing these directives, the 
most important take away from all this is 
that firms, not the independent advisors, will 
be the ones obligated to acknowledge their 
fiduciary status first and then the status of 
their individual advisors as “fiduciaries” or 
advisors requiring the disclosure exemp-
tions. Consequently, this is still a “wait and 

see” situation.   Most firms are still studying 
the law and will be using the next 12 months 
until the law becomes effective to determine 
how best to communicate these new require-
ments to their individual advisors.  The in-
dividual advisor, for all practical purposes, is 
basically powerless to do much of anything 
at this point but wait for additional instruc-
tions from his or her firm.

What About IBC And The DOL Rule? 

It is quite safe to say that The Nelson Nash 
Institute, The IBC Practitioner Program, its 
books, teaching videos, newsletters and all 
other of its educational material does not 
constitute fiduciary investment advice about 

The DOL Ruling and The IBC Practitioner

Another provision of the 
DOL Ruling that exempts the 
Nelson Nash Institute and all 
of its educational outlets is 

the “general communications” 
provision.
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retirement savings and investments.  Its edu-
cation to the general public, or to financial 
professionals via the IBC Practitioner Pro-
gram does not meet the definition of “rec-
ommendations” as described in the rule.  

In fact, all of the Institute’s educational 
outlets are completely outside the domain 
of this ruling altogether simply because the 
Infinite Banking Concept and its use of a 
dividend paying whole life insurance policy, 
strictly speaking, is not promoting a desig-
nated investment alternative to an ERISA 
plan or IRA; Nelson Nash goes out of his 

way to say that IBC is “not about invest-
ments” of any kind!   Additionally the In-
stitute and its educational outlets are not 
providing education that recommends that 
individuals or financial professionals transfer 
in or out of the preferred tax retirement sav-
ings arena.  In order to hone in on this fact 
we must not forget that these government 
programs are “tax-deferred plans” and all 
IBC designed insurance policies are funded 
with after tax dollars. It makes no sense to 
put an IBC-designed policy inside a tax-
qualified plan or vice versa. That would be 
ridiculously impractical and ill advised.

The DOL Ruling and The IBC Practitioner

The fine line will always be to make sure the 
education that contrasts IBC to other places 
where money can be stored, including tax-

qualified plans, never recommends that money 
in these qualified plans should be transferred in 

order to fund an IBC-designed policy.

What the Nelson 
Nash Institute does do 
through its educational 
efforts is to contrast IBC 
to other places where 
money can be stored, 
including tax qualified 
plans.  It can legally 
continue to provide 
this form of education 
since the Department 
of Labor in its own 
language regarding the 
DOL ruling states that 
it believes that “educa-
tion about retirement 
savings and general fi-
nancial and investment 
information is actually 
beneficial and helpful to 
plan participants, and 
IRA owners so long as 
it does not rise to the 
level of recommenda-
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tions as defined in the rule.”8 It is for this 
reason that the DOL ruling created the “ed-
ucation” provision within it. 

Another provision of the DOL Ruling 
that exempts the Nelson Nash Institute 
and all of its educational outlets is the “gen-
eral communications” provision.  In its own 
words the DOL states that “general com-
munications that a reasonable person would 
not view as an investment recommenda-
tion including general circulation newslet-
ters; commentary in publicity broadcast talk 
shows; remarks and presentations in widely 
attended speeches and conferences; research 
or news reports prepared for general dis-
tribution; general marketing materials; and 
general market data including data on mar-
ket performance, market indices, or trading 
volumes, price quotes, performance reports, 
or prospectuses would not constitute com-
munications that are considered recommen-
dations.”8 

The fine line will always be to make sure 
the education that contrasts IBC to other 
places where money can be stored, includ-
ing tax-qualified plans, never recommends 
that money in these qualified plans should 

be transferred in order to fund an IBC-de-
signed policy.  This is specifically why even 
the section on “implementation” in the IBC 
Practitioner Course Manual, created in 2013 
and distributed to all IBC students with in-
structions on funding these IBC policies, 
followed very strict guidelines using the 
Financial Industry Regulatory Authority 
(FINRA), which coincidently parallels the 
DOL ruling. 

The IBC Workshop for the General 
Public

Of course it’s true that many IBC Practi-
tioner graduates are licensed professionals 
who are indeed qualified, because of their 
licenses, to have asset transfer discussions 
with their clients that include recommenda-
tions regarding qualified tax-deferred retire-
ment savings.  Yet the Nelson Nash Institute 
and all of its educational outlets admon-
ish all of its IBC Practitioner graduates to 
stay away from these types of communica-
tions with the general public when discuss-
ing IBC.  Given this new ruling, this advice 
makes more sense now than ever before.

The DOL Ruling and The IBC Practitioner

The Nelson Nash Institute and all of its 
educational outlets admonish all of its IBC 

Practitioner graduates to stay away from these 
types of communications with the general public 

when discussing IBC. 
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When you take into account all of the 
aforementioned provisions of the DOL Fi-
duciary Ruling, the “IBC Workshop for the 
General Public” may just be the best educa-
tional program for the times.   Available only 
to IBC Practitioner Program graduates, our 
advisors serve only as hosts (or sponsors) of 
the strictly educational events. The Autho-
rized IBC practitioner is actually excluded, 
by agreement, from having any speaking part 
in the entire educational presentation. In this 
way the lecturers speak only on behalf of the 
Nelson Nash Institute and are free to pro-
vide the general public the sound message 
of the Infinite Banking Concept completely 
detached from a selling environment.  In the 
near future, and as the DOL ruling takes ef-
fect, this may prove to be the best way for 
IBC Practitioners to spread the message of 
IBC in a purely educational setting.

On the surface the DOL fiduciary ruling 
advocates investor protection in the specific 
landscape of tax-qualified or preferred tax 
retirement savings.  Nevertheless, it sweeps 
across these boundaries and reaches out to 
capture all those who hold themselves out 
as financial planning or retirement experts, 
all in an attempt to regulate what DOL sees 
as unregulated advisors in the territory of 
individual retirement accounts (IRAs).  The 
aim is to prevent further disbursement out 
of ERISA-protected plans that have respon-
sible fiduciary oversight into IRA plans that 
have no responsible fiduciary oversight at all. 

In order to ensure that retirement inves-
tors receive advice that is in their best in-
terest while at the same time allowing these 
advisors to receive commission-based com-
pensation, these advisors must come un-
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When you take into account all of the aforemen-
tioned provisions of the DOL Fiduciary Ruling, the 
“IBC Workshop for the General Public” may just 
be the best educational program for the times.  

Conclusion

As this article has 
made clear, the Depart-
ment of Labor’s Fidu-
ciary Ruling, which has 
now been officially re-
leased, is a lengthy and 
complicated document 
that will take many 
months to fully com-
prehend.  Hundreds of 
thousands of financial 
professionals in the fi-
nancial services indus-
try will be affected by 
the tenets of the new 
law.
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professionals.  Many of them are our own 
IBC Practitioner graduates, who are faced 
with yet another form of unpleasant gov-
ernment regulation and the long wait for its 
concluding effects. 

Those of us who are the most familiar with 
the philosophy of IBC know all to well that 
Nelson Nash has always contended that 
government programs in any fashion were 
simply a bad idea.  Furthermore, Nash com-
pletely shuns the whole notion of retirement 
altogether.  This is an attitude this author 
agrees with whole-heartedly.

The most unpleasant thing to contemplate 
in this article in light of our current eco-
nomic environment is recognizing that our 
national debt is nearing an astonishing $20 
trillion and that the total assets inside these 
government-controlled retirement sav-
ings dangerously equate to about the same 
amount.  It makes you wonder.

der the prohibited transaction exemptions 
(PTE), issued and authorized by the Secre-
tary of Labor. The primary examples of these 
exemptions are the “Best Interest Contract 
Exemption” and the “Principal Transaction 
Exemption,” which permit firms and their 
advisors to rely on many current compensa-
tion and fee practices.

Yet, at the present time, individual advi-
sors cannot fully know where they actually 
stand under this new ruling until their fidu-
ciary firms, whether it be their broker-dealer, 
insurance company, banking institution or 
other type of financial institution, notifies 
them of their new status and their new re-
quirements.  This of course could take several 
more months as the new ruling approaches 
its effective date of April 2017.   

The Nelson Nash Institute and all its other 
educational outlets, which are fully outside 
the covered investment advice under the 
rule, can only sympathize with all financial 
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