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Before:  O’SCANNLAIN and GRABER, Circuit Judges, and FITZWATER,** District
Judge. Partial Concurrence and Partial Dissent by Judge O’SCANNLAIN.  

Appellant Robert A. MacKenzie (“Trustee”), a Chapter 7 trustee, appeals the

district court’s judgment affirming the bankruptcy court’s order overruling the

Trustee’s objection to the exemptions claimed by Appellees Mark Christian Schreiber

and Deborah Jean Schreiber, two Chapter 7 debtors.  We have jurisdiction under

28 U.S.C. § 158(d)(1) and affirm.

I

The Schreibers resided in the state of Kansas before moving to Arizona.  When

they filed for Chapter 7 protection in Arizona, they claimed the federal exemptions

under 11 U.S.C. § 522(d).  The Trustee objected, contending that the Schreibers must

use the Kansas exemptions.  The bankruptcy court overruled the objection and held

that the Schreibers could elect the federal exemptions.  The district court affirmed.

In the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005

(“BAPCPA”), Pub. L. No. 109-8, 119 Stat. 23 (2005), Congress revised 11 U.S.C.

§ 522(b)(3)(A) to tighten the bankruptcy domiciliary requirement, and, in turn, restrict

the exemptions that a debtor can use when relocating the debtor’s domiciliary from

one state to another.  Recognizing that the effect of this stricter domiciliary

 * * The Honorable Sidney A. Fitzwater, United States District Judge for the
Northern District of Texas, sitting by designation.
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requirement might render a debtor ineligible for any exemption, BAPCPA enacted the

so-called “hanging paragraph” of § 522(b)(3), which provides: “[i]f the effect of the

domiciliary requirement under subparagraph (A) is to render the debtor ineligible for

any exemption, the debtor may elect to exempt property that is specified under

subsection (d).”  

The Schreibers maintain that they are entitled to claim the exemptions specified

under subsection (d)—i.e., the federal exemptions—because they have been rendered

ineligible for at least one Kansas exemption.  The Trustee contends that the Schreibers

are still theoretically eligible for some Kansas exemptions, so the hanging paragraph

does not afford them the option of electing the federal exemptions.

II

We review the district court’s decision de novo, and we review the bankruptcy

court’s conclusions of law de novo and its findings of fact for clear error.  Eskanos &

Adler, P.C. v. Leetien, 309 F.3d 1210, 1213 (9th Cir. 2002).

1.  To decide this appeal, we interpret the hanging paragraph to apply when

§ 522(b)(3)(A)’s domiciliary requirement renders a debtor ineligible for all state law

exemptions for which the debtor would otherwise be eligible given the debtor’s actual
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circumstances and assets.1  This is distinguishable from a case in which a debtor can

theoretically claim one or more exemptions (e.g., because the exemption is not limited

to resident debtors).2

2.  Applied to this case, this interpretation of the hanging paragraph means that

the Trustee was obligated to prove that the domiciliary requirement under

subparagraph (A) does not have the effect of rendering the Schreibers ineligible for

all Kansas exemptions that they would otherwise be eligible for given their actual

circumstances and assets.  See In re Carter, 182 F.3d 1027, 1029 n.3 (9th Cir. 1999)

(“Once an exemption has been claimed, it is the objecting party’s burden (the trustee

1 The meaning of the term “any” in the hanging paragraph is the subject
of disagreement in the bankruptcy courts.  Some hold that a debtor may claim the
federal exemptions pursuant to the hanging paragraph only if the debtor is entirely
ineligible for all state exemptions due to the domiciliary requirements of
§ 522(b)(3)(A); others permit a debtor to invoke the hanging paragraph if the debtor
is rendered ineligible for some, but not all, state exemptions.  Compare In re Wilson,
No. 14-20557, 2015 WL 1850919, at *4 (Bankr. D. Idaho Jan. 13, 2015), with In re
Goldstein, No. 20-20406, 2021 WL 5443542, at *9 (Bankr. D. Me. Nov. 19, 2021). 
For purposes of this appeal, we need decide only that the Trustee’s interpretation of
the hanging paragraph, which is more restrictive than any interpretation endorsed by
a bankruptcy court, is incorrect.  Accordingly, we need not, and do not, decide among
other competing interpretations of the hanging paragraph.

2 The bankruptcy court found that “[t]he two items on the laundry list of
exemptions that the Trustee states are available to the Debtors are not factually
applicable in this case.  The Debtors are not innkeepers in Kansas . . . and the Debtors
are not members of the Kansas National Guard . . . .”  Therefore, it found “that the
facts of this case are such that these Debtors would not be able to claim these
exemptions.” 
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in this case) to prove that the exemption is not properly claimed.” (citing Fed. R.

Bankr. P. 4003(c))).  

3.  The bankruptcy court did not err in holding that the Schreibers were

ineligible for all Kansas personal property exemptions that they would otherwise have

been eligible for given their actual circumstances and assets.

4.  The bankruptcy court did not err in holding that, in addition to their inability

to claim all personal property exemptions for which they would otherwise have been

eligible given their actual circumstances and assets, the Schreibers could not claim a

homestead exemption under Kansas law for their mobile home located in Arizona. 

The Kansas homestead exemption does not have extraterritorial effect.  See In re

Ginther, 282 B.R. 16, 19 (Bankr. D. Kan. 2002) (“While Kansas case law does not

address this specific question, the Kansas Supreme Court has several times held that

state law, and in particular, state exemption law, is without effect beyond the

territorial boundaries of the state.” (citing State v. Holcomb, 116 P. 251, 252 (1911))).

AFFIRMED.
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MacKenzie v. Schreiber, No. 21-16028 

O’SCANNLAIN, Circuit Judge, concurring in part and dissenting in part: 

I concur in the Court’s holding that the Schreibers are ineligible for Kansas’s 

personal property exemptions. However, I would certify the issue of whether they 

can claim the Kansas homestead exemption to the Supreme Court of Kansas because 

state authorities seem to point in two directions and because the homestead 

exemption codifies a protection enshrined in the Kansas constitution, making this 

issue an important state matter. See K.S.A. § 60-3201. 

I 

Neither of the two Kansas Supreme Court cases discussed by the parties is 

exactly on point. In Burlington & M.R.R. v. Thompson, decided in 1884, the plaintiff 

sued a corporation operating a railroad running from Nebraska to Kansas seeking to 

garnish the wages of its employee, a Nebraska resident. 1 P. 622, 623 (Kan. 1884). 

Under Nebraska law, wages were exempt from garnishment. Id. The question was 

whether those exemptions applied in a lawsuit brought in Kansas. Id. The state 

Supreme Court decided that they did not. Id. In so holding, it relied heavily on the 

principle that “[t]he laws of a state have no extraterritorial force.” Id. It noted that 

this principle also covers “exemption[s].” Id. Burlington, therefore, stands for the 

proposition that exemptions of other states are irrelevant in a suit brought in Kansas.  
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In turn, State v. Holcomb, while mentioning the extraterritoriality principle, 

mostly relied on the canon that tax exemptions are to be read narrowly. 116 P. 251 

(Kan. 1911). The municipality of Kansas City, Missouri operated a waterworks plant 

located in Wyandotte county, Kansas. Id. Under Kansas’s constitution, “all property 

used exclusively for . . . municipal . . . purpose . . . [is] exempted from taxation.”  Id. 

at 252. Based on this provision, the municipality argued that its plant too was 

exempt. Id. at 251. The Kansas Supreme Court disagreed. It concluded that the tax 

break did not apply because Kansas City was a municipality in Missouri, not Kansas. 

Id. Although the Court briefly mentioned the rule that “laws have no extraterritorial 

force,” the main thrust of the opinion was that the tax exclusion was to be read 

narrowly and only applicable to Kansas municipalities. Id. at 252. The principle 

underlying the exemption, the Court held, was that taxing its own municipalities 

“would amount to no more than taking money from one pocket and putting it in 

another.” Id. at 251.  

Relying on the extraterritoriality canon mentioned in these opinions, two 

lower federal courts concluded that Kansas’s homestead exemption does not apply 

to property located outside the state. Ordinarily, the homestead exemption extends 

to the proceeds of the sale of a homestead if the debtor intends to invest such 

proceeds in another home. See, e.g., First National Bank v. Dempsey, 11 P.2d 735, 

737 (Kan. 1932). However, relying on Burlington, the Kansas district court held 
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“that proceeds of . . . sale of Michigan homestead could not be exempt under Kansas 

homestead statute even if debtor intended to use proceeds to purchase a Kansas 

homestead.” In re Sipka, 149 B.R. 181, 182–83 (D. Kan. 1992) (emphasis added). 

Similarly, relying on Holcomb and Burlington, the bankruptcy court for the district 

of Kansas concluded that the debtor cannot exempt the proceeds from the sale of a 

Kansas homestead when he intends to use those proceeds to purchase a home in 

Colorado. In re Ginther, 282 B.R. 16, 19–20 (Bankr. D. Kan. 2002). Both cases note 

that there is no Kansas decision that directly addresses the issue. Id. at 19 (“Kansas 

case law does not address this specific question.”); In re Sipka, 282 B.R. at 182 (“Our 

research discloses no Kansas case that has directly addressed this issue.”).  

In re Sipka and In re Ginther are not binding on this Court and their 

applications of Holcomb and Burlington are not ironclad. The opinions were issued 

by district and bankruptcy courts, respectively. While deserving of careful 

consideration, they are in no way binding on us. Further, as discussed, Holcomb 

reaches its conclusion based mostly on the canon that tax exemptions are to be 

narrowly construed. In addition, the property in that case was in Kansas. Thus, that 

decision has little import on whether the homestead exemption applies to property 

located elsewhere. Burlington is more on point, but it discusses the application of 

exemptions of other states in a suit brought in Kansas, not whether Kansas law can 

be applied outside the state.  
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In addition to a lack of clear command from state courts, Kansas statutes imply 

that the homestead exemption does apply extraterritorially. K.S.A. § 60-2309 

provides that “[w]ages earned out of this state and payable out of this state shall be 

exempt from attachment or garnishment in all cases where the cause of action arose 

out of this state . . . .” In this statute, the Kansas legislature explicitly exempted an 

out-of-state property, albeit not a physical one, in direct contradiction to the 

extraterritoriality canon. Although the argument can be made that § 60-2309 deals 

with movable property while § 60-2301 covers the typically fixed homesteads, this 

distinction makes little difference since the later section also covers “mobile 

home[s]”—the type of home that the Schreibers happen to own.  

Further, the legislature explicitly limited only some exemptions to Kansas 

residents. For example, K.S.A § 60-2304 (personal property exemptions) and K.S.A. 

§ 60-2313 (exemptions from legal process) only apply to “person[s] residing in this 

state.” In contrast, the homestead exemption does not contain such a limitation. In 

re Ginther, 282 B.R. at 19. Just as applications of exemptions to property outside the 

state, applications of exemptions to nonresidents are extraterritorial. Thus, since the 

legislature felt the need to limit explicitly the application of some exemptions but 

not of the homestead exemption, it is possible that an extraterritorial reach was 

contemplated.  
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Finally, Chambers v. Cox, decided in 1880, adds to the ambiguity by holding 

that the rights of nonresidents are protected by the homestead exemption. 23 Kan. 

393, 395 (1880). It interpreted Art. 15, § 9 of the Kansas constitution, which was 

codified almost verbatim in the statutory exemption at issue in this appeal. Compare 

Kan. Const. art. XV, § 9, with K.S.A. § 60-2301. In that case, the husband of a 

woman “who had never been an actual resident of Kansas” transferred the title in his 

homestead to the buyer without his wife’s consent. Cox, 23 Kan. at 394. The Court 

started from the proposition that had the wife been a resident, there would be no 

question that the deed was invalid, as the constitution requires the consent of both 

spouses for alienation. Id. It then concluded that the fact that the wife had never been 

a resident of the state does not dispense with the mutual consent requirement. Id. at 

395. The Court, thus, refused to read-in a condition that both spouses be “residents 

of the state” for the protection to apply. Id. Therefore, Cox suggests that a Kansas 

court could read the statutory homestead exemption to protect extraterritorially 

property outside the state.   

Because Kansas caselaw and statutory scheme do not clearly resolve the 

question of whether the homestead exemption applies extraterritorially, I would 

certify this important issue to the Kansas Supreme Court. The homestead exemption 

is paramount to the state. It has been enshrined in its constitution, Kan. Const. art. 

XV, § 9, and serves the important role of protecting “the family of the debtor.” Iowa 
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Mut. Ins. Co. v. Parr, 370 P.2d 400, 404 (1962). Taking an Erie guess, thus, 

“prevent[s] the informed evolution of state policy by state tribunals.” Moore v. Sims, 

442 U.S. 415, 430 (1979). 

II 

 In sum, we correctly affirm the district court on the Kansas personal property 

exemptions, but we should have certified the homestead exemption issue to the 

Kansas Supreme Court. 
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United States Court of Appeals for the Ninth Circuit 

Office of the Clerk 
95 Seventh Street 

San Francisco, CA 94103 

Information Regarding Judgment and Post-Judgment Proceedings 

Judgment 
• This Court has filed and entered the attached judgment in your case.

Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2) 
• The mandate will issue 7 days after the expiration of the time for

filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1) 
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3) 

(1) A. Purpose (Panel Rehearing):
• A party should seek panel rehearing only if one or more of the following

grounds exist:
► A material point of fact or law was overlooked in the decision;
► A change in the law occurred after the case was submitted which

appears to have been overlooked by the panel; or
► An apparent conflict with another decision of the Court was not

addressed in the opinion.
• Do not file a petition for panel rehearing merely to reargue the case.

B. Purpose (Rehearing En Banc)
• A party should seek en banc rehearing only if one or more of the following

grounds exist:
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► Consideration by the full Court is necessary to secure or maintain
uniformity of the Court’s decisions; or

► The proceeding involves a question of exceptional importance; or
► The opinion directly conflicts with an existing opinion by another

court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

(2) Deadlines for Filing:
• A petition for rehearing may be filed within 14 days after entry of judgment. 

Fed. R. App. P. 40(a)(1).
• If the United States or an agency or officer thereof is a party in a civil case, 

the time for filing a petition for rehearing is 45 days after entry of judgment. 
Fed. R. App. P. 40(a)(1).

• If the mandate has issued, the petition for rehearing should be accompanied 
by a motion to recall the mandate.

• See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the due 
date).

• An order to publish a previously unpublished memorandum disposition 
extends the time to file a petition for rehearing to 14 days after the date of 
the order of publication or, in all civil cases in which the United States or an 
agency or officer thereof is a party, 45 days after the date of the order of 
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
• A petition should contain an introduction stating that, in counsel’s judgment, 

one or more of the situations described in the “purpose” section above exist. 
The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))
• The petition shall not exceed 15 pages unless it complies with the alternative 

length limitations of 4,200 words or 390 lines of text.
• The petition must be accompanied by a copy of the panel’s decision being 

challenged.
• A response, when ordered by the Court, shall comply with the same length 

limitations as the petition.
• If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a 

petition for panel rehearing or for rehearing en banc need not comply with 
Fed. R. App. P. 32. 
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• The petition or response must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

• You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1) 
• The Bill of Costs must be filed within 14 days after entry of judgment.
• See Form 10 for additional information, available on our website at

www.ca9.uscourts.gov under Forms.

Attorneys Fees 
• Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees

applications.
• All relevant forms are available on our website at www.ca9.uscourts.gov under Forms

or by telephoning (415) 355-7806.

Petition for a Writ of Certiorari 
• Please refer to the Rules of the United States Supreme Court at

www.supremecourt.gov

Counsel Listing in Published Opinions 
• Please check counsel listing on the attached decision.
• If there are any errors in a published opinion, please send an email or letter in writing 

within 10 days to:
► Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123 

(Attn: Maria Evangelista (maria.b.evangelista@tr.com));
► and electronically file a copy of the letter via the appellate ECF system by using 

“File Correspondence to Court,” or if you are an attorney exempted from using 
the appellate ECF system, mail the Court one copy of the letter. 
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UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT

Form 10. Bill of Costs
Instructions for this form: http://www.ca9.uscourts.gov/forms/form10instructions.pdf

9th Cir. Case Number(s)

Case Name

The Clerk is requested to award costs to (party name(s)): 

I swear under penalty of perjury that the copies for which costs are requested were 
actually and necessarily produced, and that the requested costs were actually 
expended.

Signature Date
(use “s/[typed name]” to sign electronically-filed documents)

COST TAXABLE REQUESTED 
(each column must be completed)

DOCUMENTS / FEE PAID No. of 
Copies

Pages per 
Copy Cost per Page TOTAL 

COST

Excerpts of Record* $ $

Principal Brief(s) (Opening Brief; Answering 
Brief; 1st, 2nd , and/or 3rd Brief on Cross-Appeal; 
Intervenor Brief)

$ $

Reply Brief / Cross-Appeal Reply Brief $ $

Supplemental Brief(s) $ $

Petition for Review Docket Fee / Petition for Writ of Mandamus Docket Fee / 
Appeal from Bankruptcy Appellate Panel Docket Fee $

TOTAL: $

*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) +
Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:
No. of Copies: 4; Pages per Copy: 500; Cost per Page: $.10 (or actual cost IF less than $.10);
TOTAL: 4 x 500 x $.10 = $200.

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 10 Rev. 12/01/2021
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