
1 

ARIZONA COURT OF APPEALS 

DIVISION ONE 

DEENISE LUU, et al., 

Plaintiffs/Appellants, 

v. 

NEW REZ, LLC, et al., 

Defendants/Appellees. 

Court of Appeals 
Division One 
1 CA-CV 21-0007 

Maricopa County 
Superior Court  
Case No. CV2020-054642 

APPELLEES NEWREZ LLC DBA SHELLPOINT MORTGAGE 
SERVICING AND MORTGAGE ELECTRONIC REGISTRATION 

SYSTEMS, INC.'S ANSWER BRIEF

AKERMAN LLP  

/s/ Erin E. Edwards 
Erin Edwards (SBN 35333) 
71 South Wacker Drive, 47th Floor 
Telephone (312) 634-5700 
Facsimile (312) 424-1900 
Email: erin.edwards@akerman.com 

Attorneys for defendants/appellees  
NewRez LLC dba Shellpoint 
Mortgage Servicing, and Mortgage 
Electronic Registration Systems, Inc. 



2 

TABLE OF CONTENTS 
INTRODUCTION .......................................................................................................... 6 

STATEMENT OF THE CASE ....................................................................................... 7 

STATEMENT OF FACTS ............................................................................................. 9 

A. Factual Background .................................................................................... 9 

B. Procedural Background ............................................................................ 10 

STATEMENT OF THE ISSUES.................................................................................. 12 

ARGUMENT ................................................................................................................ 12 

I. STANDARD OF REVIEW. .................................................................... 12 

II. THE STATUTE OF LIMITATIONS HAS NOT EXPIRED. ................. 13 

A. No federal case holds bankruptcy discharge matures the loan .......... 13 

B. Washington's limitations period runs from the liability date ............. 16 

C. Arizona's limitations period runs from each contractual due date .... 18 

D. A bankruptcy discharge does not alter the loan's due date ................ 20 

E. A bankruptcy discharge does not alter the statute of limitations ....... 23 

F. Only the lender can accelerate maturity ............................................. 24 

NOTICE OF INTENT TO CLAIM ATTORNEY'S FEES .......................................... 27 

CONCLUSION ............................................................................................................. 29



3 

TABLE OF AUTHORITIES 
Page(s) 

Cases 

4518 S. 256th, LLC v. Karen L. Gibbon, P.S., 

382 P.3d 1 (Wash. App. 2016) ................................................................................. 14 

Andra R. Miller Designs LLC v. US Bank NA, 

418 P.3d 1038 (Ariz. App. 2018) ................................................................. 13, 14, 25 

Associated Indemnity Corporation v. Waner, 

694 P.2d 1181 (Ariz. 1985) ................................................................................ 27, 28 

Baca v. Bank of Am., Nat'l Tr. & Savings Ass'n, 

409 P.2d 52 (Ariz. 1965) .......................................................................................... 18 

Barnett v. Hitching Post Lodge, Inc., 

421 P.2d 507 (Ariz. 1996) ........................................................................................ 25 

Baseline Fin. Servs. v. Madison, 

278 P.3d 321 (Ariz. App. 2012) ................................................................... 24, 25, 26 

Bridges v. Nationstar Mortgage, L.L.C., 

481 P.3d 701 (Ariz. App. 2021) ............................................................................... 26 

Cheatham v. Sahauro Collection Serv., Inc., 

577 P.2d 738 (Ariz. App. 1978) ................................................................... 14, 18, 29 

Edmundson v. Bank of Am., 

378 P.3d 272 (Wash. App. 2016) ......................................................................passim 

Frei v. Hamilton, 

601 P.2d 307 (Ariz. App. 1979) ............................................................................... 25 

Hageman/Fritz, Byrne, Head & Harrison, L.L.P. v. Luth, 

150 S.W.3d 617 (Tex. App. 2004) ..................................................................... 21, 22 

Hollanger v. Hollanger Rice Farms, Inc., 

445 So.2d 117 (La. Ct. App. 1984) .......................................................................... 22 



4 

In re Berry, 

85 B.R. 367 (Bankr. W.D. Pa. 1988) ....................................................................... 20 

In re Hernandez, 

820 Fed. Appx. 593 (9th Cir. Sept. 8, 2020) (unpublished) .................. 14, 15, 16, 17 

Jarvis v. Federal National Mortgage Association, 

726 Fed. Appx. 666 (9th Cir. June 14, 2018) (unpublished) ................. 14, 15, 16, 17 

Large v. Superior Ct., 

714 P.2d 399 (Ariz. 1986) ........................................................................................ 12 

Lemery v. Wells Fargo Bank, 

No. C17-1525 RSM, 2018 WL 1470840 (W.D. Wash. March 26, 2018) ............... 13 

Mertola, LLC v. Santos, 

422 P.3d 1028 (Ariz. 2018) ...................................................................................... 26 

Mid Kansas Fed. Savings & Loan Ass'n of Wichita v. Dynamic Dev. Corp., 

804 P.2d 1310 (Ariz. 1991) ...................................................................................... 19 

Navy Fed. Credit Union v. Jones, 

930 P.2d 1007 (Ariz. App. 1996) ......................................................................passim 

Ortiz v. Trinity Financial Services LLC, 

98 F. Supp. 3d 1037 (D. Ariz. 2015) ................................................................. 19, 20 

Stewart v. Underwood, 

704 P.2d 275 (Ariz. App. 1985) ........................................................................passim 

Swenson v. Cnty of Pinal, 

402 P.3d 1007 (Ariz. App. 2017) ............................................................................. 21 

U.S. v. Dos Cabezas Corp. 

995 F.2d 1486 (9th Cir. 1993) ................................................................................. 17 

Wagenseller v. Scottsdale Mem. Hosp., 

710 P.2d 1025 (Ariz. 1985) ...................................................................................... 28 

Webster Bank NA v. Mutka, 

481 P.3d 1173 (Ariz. App. 2021) ................................................................. 12, 24, 26 



5 

Wheel Estate Corp. v. Webb, 

679 P.2d 529 (Ariz. App. 1983) ......................................................................... 24, 25 

Zandonatti v. Bank of America, 

No. CV-17-00301-TUC-CKJ, 2019 WL 4169015 (D. Ariz. Sept. 3, 2019) ........... 19 

Statutes 

A.R.S. § 12-341.01................................................................................................... 27 

A.R.S. § 12-548 .................................................................................................. 12, 13 

A.R.S. § 33-813 .................................................................................................. 19, 30 

RCW 4.16.040 .......................................................................................................... 13 

Rules 

Ariz. R. Civ. App. P. 9(a) .......................................................................................... 9 

Ariz. R. Civ. App. P. 21(a) ...................................................................................... 28



6 

INTRODUCTION 

Keith Nguyen took out a $62,300 installment loan secured by a deed of trust 

against his Arizona property.  He defaulted in 2011, but received a bankruptcy 

discharge solely terminating the lender's ability to bring a breach of contract action 

against him personally for nonpayment.  Mr. Nguyen and Deenise Luu, the co-

property titleholder, agree the deed of trust passed through Mr. Nguyen's 

bankruptcy.  Yet they now argue Mr. Nguyen's discharge also matured the loan and 

triggered the final six-year statute of limitations period to foreclose the deed of 

trust.  The superior court correctly held they are wrong. 

Mr. Nguyen and Ms. Luu's argument bases entirely on inapplicable and 

misinterpreted Washington case law.  No Washington or 9th Circuit case holds a 

bankruptcy discharge matures a loan.  A bankruptcy discharge only bars the 

lender's ability to personally enforce the debt against the borrower.  Mr. Nguyen 

and Ms. Luu's unpublished 9th Circuit opinions interpreted purely Washington law 

in determining how that personal enforcement bar impacts Washington's unique 

statute of limitations commencement rule. 

Washington's court of appeals recently held its statute of limitations runs on 

each loan installment from the time it comes due until the last installment due 

before the borrower no longer retains personal liability for nonpayment.  This 
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means the final six-year collection period commences with the final installment 

coming due before the borrower obtains his bankruptcy discharge.   

The rule is different in Arizona.  The statute of limitations to foreclose the 

deed of trust runs against each installment as it comes due until the final 

installment date stated in the deed of trust.  The contractual terms control when the 

last installment comes due, not the borrower's fortuitous ability to avoid litigation.  

A bankruptcy discharge cannot trigger the final limitations period in Arizona 

either.  Only the lender can commence the statute of limitations for collecting 

future, non-delinquent installments by affirmatively accelerating the debt. 

Controlling Arizona law confirms Mr. Nguyen and Ms. Luu's claims fail.  

They cannot not state any cause of action asserting a debt collection limitations bar 

because Mr. Nguyen's loan does not contractually mature until 2031 and remains 

unaccelerated.  The deed of trust securing the loan is valid and enforceable.  The 

superior court correctly dismissed the complaint, and this court should affirm.

STATEMENT OF THE CASE

This case involves Mr. Nguyen and Ms. Luu's attempts to remove a second-

position deed of trust from their property.  (I.R. 1.)  NewRez LLC dba Shellpoint 

Mortgage Servicing services the loan and holds the promissory note the deed of 

trust secures.  (Id. at ¶¶ 9, 10.)  Mortgage Electronic Registration Systems, Inc. 

(MERS) is the deed of trust beneficiary, as nominee for Homecomings Financial 
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Network, Inc., its successors and assigns.  (I.R. 13.)  Mr. Nguyen and Ms. Luu do 

not dispute the loan matures on January 1, 2031, and neither Shellpoint—nor any 

other prior lender or servicer—accelerated future, non-delinquent installments.  

(I.R. 1; Op. Br.)  They instead allege Mr. Nguyen's November 28, 2011 bankruptcy 

discharge triggered the six-year statute of limitations to collect any portion of Mr. 

Nguyen's debt through foreclosure.  (I.R. 1, ¶ 1; Op. Br. 1, 5-6.)  They claim 

Shellpoint and MERS must release the deed of trust from their property because 

the final six-year foreclosure period lapsed.  (I.R. 1.)

Shellpoint and MERS moved to dismiss, explaining a lender must 

affirmatively accelerate future installment payments to start their limitations period 

for collection.  (I.R. 12.)  Because Shellpoint did not accelerate and future 

payments will continue coming due until January 1, 2031, it can still foreclose.  

(Id.)  But Mr. Nguyen and Ms. Luu opposed dismissal by arguing Washington 

statute of limitations law should apply.  (I.R. 14.)  There, the final statute of 

limitations period to foreclose starts running when the borrower no longer retains 

personal liability for repayment.  (Id.)   

The superior court correctly held non-controlling Washington law is 

different from Arizona.  (I.R. 15.)  Bankruptcy discharge does not alter the debt, it 

only bars the lender's ability to enforce the debt against the borrower personally.  

(Id.)  The debt remains due, and Arizona's statute of limitations commences for 
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each installment as it comes due according to the note and deed of trust's terms.  

(Id.)  The borrower's personal liability is irrelevant to the foreclosure statute of 

limitations commencement date in Arizona.  (Id.) 

The superior court dismissed Mr. Nguyen and Ms. Luu's complaint without 

prejudice on November 16, 2021.  (I.R. 18.)  Mr. Nguyen and Ms. Luu appealed 

pursuant to Arizona Rule of Civil Appellate Procedure 9(a) less than thirty days 

after final judgment entered.  (I.R. 20.)  This court should affirm.

STATEMENT OF FACTS 

A. Factual Background 

Keith Nguyen executed a note evidencing a loan from Homecomings 

Financial Network, Inc. with future advances not exceeding $62,300.00.  (I.R. 1, ¶ 

17; I.R. 13.)  He secured the loan with a second-position deed of trust recorded 

against his and Ms. Luu's property at 1099 W. Sierra Madre Avenue, Gilbert, 

Arizona 85233 on December 15, 2005.  (I.R. 13.)  Shellpoint services the loan and 

holds the promissory note.  (I.R. 1, ¶¶ 9, 10.)  MERS is the deed of trust 

beneficiary, as nominee for Homecomings Financial Network, Inc., its successors 

and assigns.  (I.R. 13, ¶ 1.)  Ms. Luu is not a party to the note or deed of trust.  (Id.) 

The deed of trust requires monthly principal and interest installment 

payments with the balance due January 1, 2031.  (Id. at ¶ 4.)  It also contains an 

optional acceleration provision stating the lender may accelerate future payments 
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in the event Mr. Nguyen defaulted.  (Id. at ¶ 15.) 

Mr. Nguyen stopped paying on the loan in 2011.  (I.R. 1, ¶ 12.)  He then 

received a Chapter 7 bankruptcy discharge on November 28, 2011.  (Id. at ¶¶ 12, 

13.)  There is no dispute that neither Shellpoint nor any other prior lender or loan 

servicer accelerated Mr. Nguyen's debt before or after discharge.  Yet Mr. Nguyen 

and Ms. Luu allege they sent Shellpoint and MERS letters on June 15, 2020, and 

July 10, 2020, demanding they release the deed of trust.  (Id. at ¶¶ 14, 15.) 

B. Procedural Background 

  Mr. Nguyen and Ms. Luu filed suit for statute of limitations violation, quiet 

title, declaratory relief and special action, claiming Arizona's six-year debt 

enforcement statute of limitations expired for all payments and Shellpoint and 

MERS are barred from foreclosing.  (I.R. 1.)  Mr. Nguyen and Ms. Luu sought an 

order that the deed of trust "is null and void and of no effect and is no longer a 

valid lien against the property."  (Id. at ¶ 24.) 

Shellpoint and MERS moved to dismiss arguing no lender or servicer 

exercised the deed of trust's optional acceleration clause, which would trigger the 

statute of limitations for collecting future installment payments.  (I.R. 12.)  They 

also explained Mr. Nguyen's bankruptcy discharge could not start the limitations 

period for foreclosing unmatured installments because discharge is not an 

affirmative lender action required for accelerating future payments in Arizona.  
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(Id.)  Shellpoint has until six years after maturity in 2031 to foreclose.  (Id.) 

Ms. Nguyen and Ms. Luu opposed dismissal by arguing Mr. Nguyen's 

bankruptcy discharge matured his loan.  (I.R. 14.)  They also claimed they need not 

prove lender acceleration because Mr. Nguyen owed nothing further on the debt 

after discharge.  (Id.)  Mr. Nguyen and Ms. Luu relied solely on non-binding 

Washington federal and state cases in their argument.  (Id.)   

Shellpoint and MERS explained the superior court could not adhere to 

Washington's statute of limitations precedent in reply.  (I.R. 15.)  Washington 

courts hold the statute of limitations to collect future, nondelinquent installments 

commences with the last installment due before the borrower terminates his 

personal liability for nonpayment.  (Id.)  But the rule is different in Arizona.  (Id.)  

The statute of limitations for collecting each installment commences on the 

installment's due date according to the note and deed of trust, not when the 

borrower avoids personal liability for not paying it.  (Id.)  The court must look at 

loan's contractual terms to determine when each installment comes due.  (Id.)  

Because future payments have not yet lapsed, the final statute of limitations period 

to foreclose can only commence if Shellpoint accelerates.  (Id.) 

The superior court heard oral argument on October 30, 2020, and issued its 

under advisement ruling on November 16, 2020.  (I.R. 18.)  It agreed "a 

bankruptcy discharge does not act as a maturation of the note in Arizona.  The rule 
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is simply different in Arizona than it is in Washington."  (Id. at 4.)  It also rejected 

Mr. Nguyen and Ms. Luu's argument there is nothing for the lender to accelerate 

after bankruptcy discharge because discharge means no further payments remain 

"due."  (Id.)  In Arizona, a bankruptcy discharge does not extinguish the debt, only 

the lender's ability to enforce it personally against the borrower.  (Id.) 

The superior court dismissed Mr. Nguyen and Ms. Luu's complaint without 

prejudice and entered judgment the same day.  (Id.)   

STATEMENT OF THE ISSUES 

1. Whether A.R.S. § 12-548(A)(1)'s final statute of limitations period for 

collecting the debt triggered when Mr. Nguyen obtained a bankruptcy discharge. 

2. Whether Mr. Nguyen's bankruptcy discharge matured the loan. 

3. Whether the loan's contractual installment payments still come due 

despite Mr. Nguyen's bankruptcy discharge. 

ARGUMENT 

I. STANDARD OF REVIEW. 

The court assumes the truth of well-pled allegations and upholds dismissal if 

plaintiff is not entitled to relief under any facts susceptible to proof.  Large v. 

Superior Ct., 714 P.2d 399, 401 (Ariz. 1986).  Statute of limitations interpretation 

is a legal question the court of appeals reviews de novo.  Webster Bank NA v. 

Mutka, 481 P.3d 1173, 1174 (Ariz. App. 2021). 
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II. THE STATUTE OF LIMITATIONS HAS NOT EXPIRED. 

Mr. Nguyen and Ms. Luu argue this court should follow Washington 

precedent because no Arizona case determined how a bankruptcy discharge 

impacts the foreclose statute of limitations.  But established Arizona law holds 

only the loan's contractual maturity date or the lender's acceleration trigger the 

final six-year statute of limitations period to foreclose an installment debt.  Mr. 

Nguyen and Ms. Luu cannot escape this clear precedent by claiming Mr. Nguyen's 

loan fully matured at discharge.  Federal cases do not hold a debt automatically 

matures when the borrower discharges his repayment liability.  A debt also remains 

due after discharge in Arizona.  The due date is determined by the contractual note 

and deed of trust terms, which discharge cannot alter or extinguish.  Because Mr. 

Nguyen's loan remains due and unaccelerated, Shellpoint can still foreclose. 

A. No federal case holds bankruptcy discharge matures the loan 

Both Arizona and Washington enacted six-year statutes of limitations 

governing actions to collect debts secured by deeds of trust.  A.R.S. § 12-

548(A)(1); Andra R. Miller Designs LLC v. US Bank NA, 418 P.3d 1038, 1042 

(Ariz. App. 2018); RCW 4.16.040; Lemery v. Wells Fargo Bank, No. C17-1525 

RSM, 2018 WL 1470840, at *3 (W.D. Wash. March 26, 2018).  The creditor must 

bring an action to collect the debt or foreclose within six years after the cause of 

action accrues.  Andra R. Miller Designs LLC, 418 P.3d at 1042; see also 
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Edmundson v. Bank of Am., 378 P.3d 272, 277 (Wash. App. 2016). 

A cause of action to collect an installment loan accrues with each installment 

as it comes due.  Navy Fed. Credit Union v. Jones, 930 P.2d 1007, 1009 (Ariz. 

App. 1996); Edmundson, 378 P.3d at 277; Lemery, 2018 WL 1470840 at *2.  The 

last payment due triggers the final six-year period to enforce the debt, either 

through suit or foreclosure.  Andra R. Miller Designs LLC, 418 P.3d at 1043; Navy 

Fed. Credit Union, 930 P.2d at 1009; Lemery, 2018 WL 1470840 at *2.  Arizona 

and Washington agree a final installment comes due when the note matures or the 

lender accelerates maturity.  Andra R. Miller Designs LLC, 418 P.3d at 1043; 

Cheatham v. Sahauro Collection Serv., Inc., 577 P.2d 738, 740 (Ariz. App. 1978); 

4518 S. 256th, LLC v. Karen L. Gibbon, P.S., 382 P.3d 1, 6-7 (Wash. App. 2016).  

Mr. Nguyen and Ms. Luu argue federal precedent holds a loan matures when 

a borrower obtains a bankruptcy discharge, triggering the final six-year foreclosure 

period.  (Op. Br. 5, ("The 9th Circuit has issued two separate memorandum 

decisions (Hernandez and Jarvis) that state a Bankruptcy discharge acts as a 

maturation of a promissory note."), 6 ("Federal law is clear that a discharge acts as 

a maturation of a promissory note"), ("[t]he effect of a discharge in bankruptcy is 

determined by the bankruptcy code.").)  They cite two unpublished 9th Circuit 

opinions and misinterpret their holdings.  (Id.) 

No 9th Circuit case—including In re Hernandez, 820 Fed. Appx. 593 (9th 
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Cir. Sept. 8, 2020) (unpublished) and Jarvis v. Federal National Mortgage 

Association, 726 Fed. Appx. 666, 667 (9th Cir. June 14, 2018) (unpublished)—

holds a bankruptcy discharge matures a note.  No such statement exists anywhere 

in the In re Hernandez or Jarvis opinions.  See In re Hernandez, 820 Fed. Appx. 

593; Jarvis, 726 Fed. Appx. 666.  The courts did not hold all loan payments 

became fully due or the loans accelerated at discharge either.  In re Hernandez, 

820 Fed. Appx. 593; Jarvis, 726 Fed. Appx. 666.    

The 9th Circuit also expressly stated it was only interpreting Washington 

law in rendering its In re Hernandez and Jarvis decisions.  The In re Hernandez

court said its holding was a "straight forward application of Washington law."  820 

Fed. Appx. at 594.  Both In re Hernandez and Jarvis explicitly applied the statute 

of limitations accrual rule "[u]nder Washington law."  Id.; Jarvis, 726 Fed. Appx. 

at 666.  The courts cite no other federal law, bankruptcy code section or 9th Circuit 

precedent in reaching their conclusions.  In re Hernandez, 820 Fed. Appx. at 594; 

Jarvis, 726 Fed. Appx. at 666-667.   

Not even the Washington case In re Hernandez and Jarvis relied on held a 

loan matures at bankruptcy discharge.  It stated the borrowers' bankruptcy did not

accelerate the loan's maturity date because bankruptcy proceedings are not 

affirmative lender actions: 

First, this record lacks any evidence that the lender exercised this 
option to accelerate the maturity date of the note.  As the note plainly 
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states, that maturity date was August 1, 2037.  Second, to the extent 
the trial court ruled that some event during the bankruptcy proceeding 
triggered this provision, the court is wrong.  Under the plain terms of 
the deed of trust, this is an option to be exercised by the lender, not 
something triggered by events in bankruptcy proceedings. 

Edmundson, 378 P.3d at 278. 

B. Washington's limitations period runs from the liability date

The Washington court of appeals instead created an exception to the rule a 

final installment comes due when the note matures or the lender accelerates 

maturity in Edmundson.  Id. at 278.  The court recognized the statute of limitations 

to collect each loan installment through foreclosure commences on its contractual 

due date.  Id. at 277.  But, for the first time in Washington's history, it concluded 

"the statute of limitations for each . . . monthly payment accrued on the first day of 

each month . . . until the [borrowers] no longer had personal liability under the 

note."  Id. at 278 (emphasis added).   

The court cited no precedent for its novel statute of limitations 

interpretation.  Id.  Despite agreeing the deed of trust survived bankruptcy, it did 

not explain why the statute of limitations simply stopped accruing when the lender 

could no longer sue the debtor personally for nonpayment.  Id.  The court likewise 

did not clarify why it apparently believed installments are only due if the borrower 

has personal liability for paying them.  Id.  It just concluded the borrowers before it 

had no personal liability after discharge and the statute of limitations stopped 
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accruing with the payment owed immediately before the discharge order.  Id.

Edmundson effectively held future installments have no statute of limitations 

because it apparently believed those payments are no longer due.  The Washington 

Supreme Court has not yet said whether Edmundson correctly interpreted 

Washington law.  In re Hernandez and Jarvis followed Edmundson in deciding the 

final statute of limitations commencement date for the Washington loans before 

them as a result.  Based on Edmundson's ruling, they found payments are no longer 

due for Washington statute of limitations purposes if the lender cannot bring a 

lawsuit against the borrower to collect them.  Because the last payment due 

triggers the final limitations period, the lenders could only foreclose six years after 

the borrowers' last payment owed immediately prior to their discharge.  In re 

Hernandez, 820 Fed. Appx. at 594 ("With an installment contract, as here, the 

statute of limitations runs against each installment from the time it becomes due, 

which can occur until the last installment due before there is no longer personal 

liability due under the note.") (quotations omitted); Jarvis, 726 Fed. Appx. at 667 

("The final six-year period to foreclose runs from the time the final installment 

becomes due.  This may occur upon the last installment due before discharge of the 

borrower's personal liability on the associated note.") (citations omitted). 

Mr. Nguyen and Ms. Luu do not cite precedent from any other state—and 

Shellpoint and MERS have found none—interpreting the statute of limitations due 
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date in the same manner.  (See, generally, Op. Br.) 

C. Arizona's limitations period runs from each contractual due date 

Arizona's statute of limitations accrual rule differs from Washington in a 

fundamental way—it does not and cannot follow the due date exception 

Edmundson created.  In Arizona, the statute of limitations accrues for each 

installment separately from the time it comes due until maturity.  Navy Fed. Credit 

Union, 930 P.2d at 1009; U.S. v. Dos Cabezas Corp. 995 F.2d 1486, 1490 (9th Cir. 

1993).  Maturity only occurs on the maturity date stated in the note or deed of trust 

or the date the lender accelerates it.  Navy Fed. Credit Union, 930 P.2d at 1009. 

Without acceleration, the final due date is determined by the express 

contractual terms, not the borrower's liability for adhering to them.  Navy Fed. 

Credit Union, 930 P.2d at 1009; Cheatham, 577 P.2d at 740.  Arizona cases 

confirm these contractual provisions alone control. 

[T]he cause of action accrued and the statute of limitations 
commenced running on December 1, 1965, the date the final 
installment was due under the note. . . .  [T]he terms of the promissory 
note are clear.  By its terms, the entire note was due and payable on 
December 1, 1965. . . .  Thus, in this case, the statute of limitations 
barred action on the promissory note on December 1, 1971, six years 
after the due date. 

Id. at 740; see Baca v. Bank of Am., Nat'l Tr. & Savings Ass'n, 409 P.2d 52 (Ariz. 

1965) ("The statute of limitations commenced to run on the due date of the note."). 

Arizona's reinstatement statute likewise proves a final loan installment's due 
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date is determined by the note and deed of trust provisions:   

[I]f, prior to the maturity date fixed by the contract or contracts, all or 
a portion of a principal sum or interest of the contract or contracts 
secured by a trust deed becomes due or is declared due . . . the trustor . 
. . may reinstate by paying the beneficiary the entire amount then due. 

A.R.S. § 33-813(A) (emphasis added).   

And installment payments must come due on their contractual due date 

regardless of borrower liability as a practical matter.  To hold otherwise would 

require foreclosure six years after the borrower cancels his personal liability for 

nonpayment.  But a property owner can avoid foreclosure by paying the loan 

according to the note and deed of trust, despite having no personal obligation: 

[T]he purchaser at a foreclosure sale of a junior lien takes subject to 
all senior liens. . . . Although the purchaser does not become 
personally liable on the senior debt . . . the purchaser must pay it to 
avoid the risk of losing his newly acquired land to foreclosure by the 
senior lienholder . . . [and] the land becomes the primary fund for the 
senior debt. 

Mid Kansas Fed. Savings & Loan Ass'n of Wichita v. Dynamic Dev. Corp., 804 

P.2d 1310, 1318 (Ariz. 1991). 

Mr. Nguyen and Ms. Luu heavily criticize the superior court for finding 

Ortiz v. Trinity Financial Services LLC, 98 F. Supp. 3d 1037 (D. Ariz. 2015), and 

Zandonatti v. Bank of America, No. CV-17-00301-TUC-CKJ, 2019 WL 4169015 

(D. Ariz. Sept. 3, 2019), persuasive on this issue.  But the District of Arizona cases 

also show borrower liability has no bearing on a loan's final due date for statute of 
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limitations purposes.  (Op. Br. 12-15.) 

[T]he parties clearly dispute when the statute of limitations accrued.  
The parties do not, however, dispute that the mortgage loan provides 
for payment of interest and principal in monthly installments with the 
balance of the indebtedness on the mortgage loan due on or before 
September 1, 2026.   

Ortiz, 98 F. Supp. 3d at 1042.  Ortiz held the statute of limitations applied to each 

installment separately as it came due under the contract.  Id. 

The Zandonatti court did the same.  2019 WL 4169015 at *1-4.  It did not 

find the borrower's bankruptcy proceedings relevant to the statute of limitations 

accrual date.  Installments came due on the date stated in the contracts.  Id. at *4. 

Because Mr. Nguyen's deed of trust expressly states the final payment does 

not come due until 2031, Shellpoint can still enforce the debt through foreclosure.  

See, e.g., Navy Fed. Credit Union, 930 P.2d at 1009.   

D. A bankruptcy discharge does not alter the loan's due date 

Mr. Nguyen and Ms. Luu argue this court should follow Edmundson's 

apparent determination loan payments are no longer due after bankruptcy, negating 

a strict adherence to the contractual terms.  (Op. Br. 17 ("Acceleration is irrelevant 

and redundant on a fully matured note since there is no future payment due."), 19 

("There is nothing due on the note").)  They cite no Arizona case holding a loan is 

no longer due after discharge, and there is none.  Arizona precedent mandates the 

loan remains due and Edmundson's reasoning is flawed. 
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This court in Stewart v. Underwood, 704 P.2d 275, 278 (Ariz. App. 1985), 

confirmed a bankruptcy discharge does not alter a loan's due date.  It held "the 

effect of a bankruptcy discharge under the Code . . . is not an extinguishment of the 

debt, but only a bar to enforcement of the debt as a personal obligation of the 

debtor."  Id.  It approvingly cited bankruptcy court opinions holding a discharge 

does not constitute the debt's payment, extinguishment or cancellation.  Id. (citing 

In re Hepburn, 27 B.R. 135, 136 (Bkrtcy D.N.Y. 1983)).  The discharge simply 

bars future legal proceedings to enforce the discharged debt against the debtor.  In 

re Berry, 85 B.R. 367, 369 (Bankr. W.D. Pa. 1988).  It does not modify the note or 

deed of trust terms in any manner.  Stewart, 704 P.2d at 278.   

Mr. Nguyen and Ms. Luu try to limit Stewart 's holding, arguing the court 

"only analyzed whether a discharge shortened the statute of limitations and held 

that it did not."  (Op. Br. 10.)  They claim "[t]he rest of the decision is simply 

dicta."  (Id.)  Mr. Nguyen and Ms. Luu ignore Stewart's express statements: 

We hold that [borrower's] discharge in bankruptcy did not extinguish 
the debt, but only barred subsequent actions against him personally.  
We reject the contention that [lender's] lien is invalid under Arizona 
law and accordingly reverse the trial court's grant of summary 
judgment in favor of [borrower]. 

Stewart, 704 P.2d at 278 (emphasis added).   

A holding is not dicta.  See Swenson v. Cnty of Pinal, 402 P.3d 1007, 1011 

(Ariz. App. 2017) (only a court's statement on a question not necessarily involved 



22 

in the case before it is dictum).  The court determined a bankruptcy discharge's 

impact on the lender's ability to foreclose its deed of trust.  Stewart, 704 P.2d at 

276-277.  In rendering its decision, it analyzed whether the debt itself remains after 

the borrower discharges any personal obligation on the note.  Id. at 277-278.  The 

court concluded a bankruptcy discharge does not extinguish the debt, it "only" bars 

"enforcement" as the debtor's personal obligation.  Id. at 278 (emphasis added).  

The debt, including all its terms, continues to exist after bankruptcy discharge.  Id. 

Other states agree.  E.g., Hageman/Fritz, Byrne, Head & Harrison, L.L.P. v. 

Luth, 150 S.W.3d 617, 626 (Tex. App. 2004) ("a discharge in bankruptcy is neither 

a payment nor an extinguishment of a debt. . . . the discharge simply bars future 

legal proceedings to enforce the discharged debt against the debtor.") (citations 

omitted); Hollanger v. Hollanger Rice Farms, Inc., 445 So.2d 117, 120 (La. Ct. 

App. 1984) ("a discharge in bankruptcy does not constitute payment or 

extinguishment of obligations which are discharged but merely serves to bar their 

enforcement by legal proceedings.").  The borrower's debt obligation still exists 

after bankruptcy discharge even though the lender can no longer legally enforce 

this obligation in a subsequent lawsuit.  Hageman/Fritz, Byrne, Head & Harrizon, 

L.L.P., 150 S.W.3d at 625-626. 

Mr. Nguyen's bankruptcy discharge did not render future, unmatured 

installments no longer due.  Stewart, 704 P.2d at 278, 280.  Shellpoint is only 
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barred from collecting those payments from Mr. Nguyen personally.  Id.  The loan 

remains intact as an installment loan with a 2031 maturity date.  (I.R. 13.) 

E. A bankruptcy discharge does not alter the statute of limitations

Because a bankruptcy discharge does not alter the loan's due date, it cannot 

change the statute of limitations either.  The statute of limitations for collecting 

each installment must still commence on that installment's contractual due date 

until maturity.  See Navy Fed. Credit Union, 930 P.2d at 1009   

Stewart confirmed this.  Stewart, 704 P.2d at 276-277.  It rejected the 

borrower's argument the lender could no longer rely on Arizona's six-year debt 

collection statute of limitations after the bankruptcy court discharged his debt.  Id.

It held there is no "indication that Congress intended the bankruptcy discharge to 

interfere with the statute of limitation.  In fact, as discussed previously, the intent 

was to recognize the continued existence of the debt for purposes not inconsistent 

with the discharge of personal liability."  Id. Stewart recognized the statute of 

limitations to sue on the loan contract controls the statute of limitations to 

foreclose, but held the borrower's discharge did not impact the deed of trust's 

enforcement period in any manner.  Id. at 279-280.  That is because the debt still 

exists, loan payments remain due and each contractual installment has its own 

limitations period for collecting it, albeit now only through foreclosure.  See id.

Edmundson's non-binding holding—that the final limitations period started 
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with the last payment due before discharge—is arbitrary and erroneous.  See 

Edmundson, 378 P.3d at 278.  There is no dispute a deed of trust passes through a 

bankruptcy unaltered.  (Op. Br. 9, 15, 18); Stewart, 704 P.2d at 277-278.  The loan 

also continues to exist.  E.g., Stewart, 704 P.2d at 278.  A bankruptcy discharge 

only changes the lender's ability to sue the borrower personally for nonpayment.  

Id. at 278, 280.  The lender can still collect payments through foreclosure.  Id. at 

278.  Because the deed of trust and loan survive bankruptcy discharge, there is no 

reason the statute of limitations accrual date or foreclosure period would stop 

running when the borrower "no longer had personal liability under the note."  

Edmundson illogically concluded future installment payments under an existing 

loan and deed of trust simply do not have a limitations period.  See, 378 P.3d at 

278.  This cannot be the rule in Arizona because those payments remain due 

according to the surviving note and deed of trust.  See id.

F. Only the lender can accelerate maturity 

Only the lender can alter the loan's due date by accelerating maturity in 

Arizona.  Future installments only come due before their contractual due date 

through the lender's unequivocal acceleration act.  Baseline Fin. Servs. v. Madison, 

278 P.3d 321, 322 (Ariz. App. 2012) ("When an installment contract contains an 

optional acceleration clause, . . . an action as to future installments does not accrue 

until the holder exercises the option to accelerate."). 
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[I]f the acceleration clause in a debt payable in installments is 
optional, a cause of action as to future nondelinquent installments 
does not accrue until the creditor chooses to take advantage of the 
clause and accelerate the balance.  Unless the creditor exercises the 
option, the statute of limitations applies to each installment separately, 
and does not begin to run on any installment until it is due. 

Navy Fed. Credit Union, 930 P.2d at 1009 (quoting 54 C.J.S. Limitations of 

Actions § 153 (1987); Wheel Estate Corp. v. Webb, 679 P.2d 529, 531 (Ariz. App. 

1983) (explaining a cause of action accrues when the holder of the debt exercises 

its option to accelerate); Webster Bank NA, 481 P.3d at 1175 (holding the lender 

must accelerate future installment payments under a home equity line of credit 

agreement to trigger the statute of limitations for collecting them). 

The acceleration clause is only exercisable at the creditor's option.  Baseline 

Fin. Servs., 278 P.3d at 322-323.  It "must undertake some affirmative act to make 

clear to the debtor it has accelerated the obligation" under an optional acceleration 

agreement.  Andra R. Miller Designs LLC, 418 P.3d at 1043 (emphasis in original).  

The lender's action must be clear and unequivocal.  See Baseline, 278 P.3d at 322-

323 (quoting Moss v. McDonald, 772 P.2d 626, 628 (Colo. App. 1988) ("In the 

case of an acceleration provision exercisable at the option of [the creditor], the 

[creditor] must perform some clear, unequivocal affirmative act evidencing his 

intention to take advantage of the accelerating provision.")).   

Sufficient affirmative acceleration acts may include demanding the full loan 

amount from the borrower, filing suit to collect the entire principal balance, 
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repossessing collateral or taking possession of property.  Baseline, 278 P.3d at 324 

(lender accelerated by repossessing vehicle); Navy Fed., 930 P.2d at 1009 (lender 

accelerated by "demanding full payment of the note before all installments became 

due"); Wheel Estate Corp., 679 P.2d at 531 (lenders can exercise acceleration 

option by taking possession of property); Frei v. Hamilton, 601 P.2d 307, 310 

(Ariz. App. 1979) (filing suit to collect entire debt is sufficient affirmative act); 

Barnett v. Hitching Post Lodge, Inc., 421 P.2d 507, 511 (Ariz. 1996) (filing claim 

for full debt amount activated acceleration clause).1

    Mr. Nguyen and Ms. Luu try to avoid affirmance by citing Mertola, LLC 

v. Santos, 422 P.3d 1028 (Ariz. 2018), but Mertola, LLC has no bearing on their 

claims.  The court only recognized a narrow exception to the affirmative lender 

acceleration rule for credit cards.  Mertola, LLC, 422 P.3d at 1032.  It held a cause 

of action for collecting an outstanding credit card debt accrues at default—i.e., 

when the debtor first fails to make the minimum monthly payment.  Id.  This court 

recently declined extending Mertola, LLC and held a lender must affirmatively 

accelerate secured loans with express maturity dates to trigger the statute of 

limitations for collecting future installments.  Webster Bank NA, 481 P.3d at 1175.   

Mr. Nguyen's loan is an installment loan secured by a deed of trust, not an 

1 Mr. Nguyen and Ms. Luu are incorrect that recording a notice of trustee's sale, by 
itself, accelerates a debt.  (Op. Br. 8); Bridges v. Nationstar Mortgage, L.L.C., 481 
P.3d 701, 703 (Ariz. App. 2021).
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unsecured credit card.  (I.R. 13.)  Payments are due on the first day of each month 

with the balance due January 1, 2031 (the express maturity date).  (Id. at ¶ 4.)  The 

deed of trust also contains an optional acceleration clause: 

Lender may accelerated the Secured Debt and foreclose this Security 
Instrument in a manner provided by law if Grantor is in default.  At 
the option of Lender, all or any part of the agreed fees and charges, 
accrued interest and principal shall become immediately due and 
payable after giving notice if required by law, upon the occurrence of 
a default or anytime thereafter.  

(Id. at ¶ 15 (emphasis added).)   

Because Mr. Nguyen's loan continued to exist after bankruptcy discharge, it 

continued to exist as an installment loan.  (I.R. 13, ¶ 14); see Stewart, 704 P.2d at 

278.  In Arizona, installments still lapse as each month passes.  Navy Fed. Credit 

Union, 930 P.2d at 1009.  Payments due from July 1, 2021 through January 1, 

2031 have not yet occurred.  They must still come due until maturity or the lender 

accelerates maturity.  See id.  Bankruptcy discharge cannot accelerate the debt 

either.  It is not an action taken by the lender evidencing its intent to accelerate 

future payments.  See Baseline Fin. Servs., 278 P.3d at 322.  Because no lender or 

loan servicer accelerated, Shellpoint has until six years after loan maturity in 

January 2031 to foreclose under Arizona law. 

NOTICE OF INTENT TO CLAIM ATTORNEY'S FEES 

Shellpoint and MERS provide notice they intend to claim attorney's fees and 

costs under A.R.S. § 12-341.01(A) and Arizona Rule of Civil Appellate Procedure 
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21(a) if the prevailing parties in this appeal. 

Shellpoint and MERS are entitled to their fees under the six factors 

enumerated in Associated Indemnity Corporation v. Waner, 694 P.2d 1181 (Ariz. 

1985).  The Court evaluates 1) whether the unsuccessful party's claim was 

meritorious; 2) whether the litigation could have been avoided or settled and the 

successful party's efforts were completely superfluous in achieving the result; 3) 

whether assessing fees against the unsuccessful party would cause extreme 

hardship; 4) whether the successful party prevailed on all relief sought; 5) the 

novelty of the legal question presented and whether such claim had previously 

been adjudicated in this jurisdiction; and 6) whether the award would discourage 

other parties with tenable claims or defenses from litigating or defending legitimate 

contract issues for fear of incurring liability for substantial fees.  Id.; see also 

Wagenseller v. Scottsdale Mem. Hosp., 710 P.2d 1025, 1049 (Ariz. 1985) 

(superseded by statute on other grounds) (applying factors to appellate courts). 

First, Mr. Nguyen and Ms. Luu do not meritoriously appeal.  Long-standing 

Arizona precedent confirms a lender must affirmatively accelerate unmatured debt.  

See, e.g., Navy Fed. Credit Union, 930 P.2d at 1009.   

Second, Shellpoint and MERS could not resolve the dispute previously.  Mr. 

Nguyen and Ms. Luu unreasonably demanded Shellpoint and MERS release the 

deed of trust and cease all collection efforts.  (I.R. 1, ¶¶ 14, 15.)  
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Third, assessing fees would not cause extreme hardship.  Mr. Nguyen and 

Ms. Luu could refinance or sell their property to pay off Mr. Nguyen's borrowed 

debt.  Mr. Nguyen and Ms. Luu could have continued paying installments to avoid 

foreclosure.  Stewart, 704 P.2d at 278.  They do not explain why they have not 

done so.  (See, generally, I.R. 1; Op. Br.)  

Fourth, Shellpoint and MERS prevailed on all relief sought.  The superior 

court dismissed all causes of action.  (I.R. 18.) 

Fifth, the legal questions in this appeal are not novel.  Binding, Arizona 

precedent holds the statute of limitations accrues for each installment as it comes 

due according to the note and deed of trust's terms.  Navy Fed. Credit Union, 930 

P.2d at 1009; Cheatham, 577 P.2d at 740; A.R.S. § 33-813(A).  Bankruptcy 

discharge does not alter the loan's terms in any manner.  Stewart, 704 P.2d at 278.  

The lender must affirmatively accelerate future, non-delinquent payments as a 

result.  Navy Fed. Credit Union, 930 P.2d at 1009. 

And sixth, a fee award would not discourage legitimate contract issues.  Mr. 

Nguyen and Ms. Luu's claims were not legitimate.  Established Arizona law 

confirmed the statute of limitations had not run on Shellpoint's ability to collect the 

debt or foreclose.  See id. 
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CONCLUSION 

The deed of trust remains a valid encumbrance on Mr. Nguyen and Ms. 

Luu's property.  Neither Shellpoint nor any other entity performed an unequivocal 

acceleration act, and the debt has not matured.  Mr. Nguyen and Ms. Luu cannot 

circumvent Arizona law by claiming bankruptcy discharge automatically matured 

the loan.  The loan remains due and unaltered despite Mr. Nguyen's ability to avoid 

personal liability for nonpayment.  The court should affirm. 
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