
 

 

 

 

 

IN THE UNITED STATES BANKRUPTCY COURT 

 FOR THE DISTRICT OF ARIZONA 

 SUPPLEMENTAL MINUTE ENTRY/ORDER 

 

Bankruptcy Judge:  Honorable Brenda K. Martin 

Case Name:  Martin Wayne and Olivia Aaron Maier, Chapter 13 

Case No.:  2:13-bk-07879-BKM 

Subject of Matter:  Trustee=s Motion to Dismiss (docket no. 76) 
Debtors= Motion for Hardship Discharge (docket no. 85) 

 
Date Matter Ruled Upon: March 19, 2019 

Docket Number:  89 

____________________________________________________________________________  

  This Minute Entry/Order supplements the March 19, 2019 minute entry and the 

Court=s oral ruling granting Debtors= Motion for Hardship Discharge (docket no. 85). 

 In support of its ruling, the Court finds and concludes as follows: 

Success in a chapter 13 is difficult. Of all cases filed only 38.8% of chapter 13 debtors 

complete a plan and receive a discharge. At, 41.5%, the odds are slightly higher if represented by 

counsel. Completion of a plan that results in a discharge when the chapter 13 debtor is pro se is 

practically impossible B 2.3%. (Statistics taken from Ed Flynn, Success Rates in Chapter 13, Am. 

Dated: March 22, 2019

ORDERED ACCORDINGLY.

_________________________________
Brenda K. Martin, Bankruptcy Judge



Bankr. Inst. J., August 2017, at 38, 39). After completing the payments identified in their Plan, 

Mr. and Mrs. Maier (the ADebtors@) were poised to fall into the 2.3% minority. However, the 

Chapter 13 Trustee has moved to dismiss the case because the Debtors admittedly failed to make 

direct payments to their mortgage lender outside the plan. Which party prevails depends on 

whether direct payments to mortgage lenders are Apayments under the plan@ as required for 

discharge under ' 1328(a). Because the Court is compelled to agree with the Trustee, the Debtors 

are positioned to become part of the 97.7% of pro se debtors who do not complete a plan that 

results in a chapter 13 general discharge.  

All is not lost for the Debtors here, however. Under the circumstances of this case, the 

Debtors are eligible for a hardship discharge under ' 1328(b). Seeing no objection to their request 

and finding that they satisfy the elements required, the Court will deny the Trustee=s motion and 

grant the Debtors a hardship discharge.  

Facts: 

The facts are undisputed.  

The pro se Debtors filed for chapter 13 on May 10, 2013 and managed to confirm a plan 

on November 9, 2015. Per the confirmed plan, the Debtors were to pay post-petition payments to 

the residential mortgage lender directly B or Aoutside the plan.@ The Debtors completed all 

payments to the Trustee called for by the Plan.  

Upon completion of the plan payments, Trustee issued a Notice of Final Cure Payment for 

Prepetition Arrears on Mortgage Claim (ACure Notice@) as required Bankruptcy Rule 3002.1(f). 

On July 31, 2018, Ocwen filed a response to the Cure Notice claiming that the Debtors owed 

$25,552.86 to cure post-petition arrears (representing payments due from August 2016 forward to 

July 2018). The Trustee filed a Motion to Dismiss under ' 1307(c)(6) for the failure to complete 



all payments under the Plan due to the Debtors= default in payments to Ocwen. The Debtors 

acknowledge that they are delinquent but were initially hopeful that a mortgage modification in 

the works would bring them current and resolve things. Accordingly, the Court set the hearing on 

dismissal over for 30 days. The modification, it appears, was unsuccessful and the Debtors retained 

Mr. Stickell to assist them in responding to the dismissal motion which has now been fully briefed.   

Ocwen=s role in this matter is somewhat curious. Despite having responded to the Trustee=s 

Cure Notice, it has not taken a position on dismissal. Moreover, Ocwen at one point pursued stay 

relief but never followed through. On February15, 2017, Ocwen filed for stay relief, claiming the 

Debtors had missed 10 payments post-confirmation for a delinquency of $9,206.85. Stay relief 

was not granted, however, because the parties reached an adequate protection stipulation. Under 

the stipulation, the Debtors were to remain current on the post-petition arrears as well as make six 

cure payments of roughly $1,600 over six months. If the payments were not made, the stipulation 

allowed for a declaration of default that, after notice to the Court, would lead to an order 

terminating the stay. A review of the docket thereafter indicates that, despite the Debtors= failure 

to make any ongoing payments, Ocwen never took the final steps to obtain stay relief.  

Position of the Parties 

The Trustee asserts that all post-petition mortgage payments, whether they are paid directly 

by the Debtors or disbursed through the Plan, constitute Apayments under the plan,@ relying on 

Matter of Kessler, 655 Fed.Appx 242 (5th Cir. 2016) and In re Thornton, 572 B.R. 738 (W.D. Mo. 

2017). According to the Trustee, even though the Debtors have completed the plan payments to 

the Trustee required by the plan, their failure to remain current on their post-petition mortgage 

obligation constitutes a failure to complete all payments required under the Plan. 



The Debtors respond that post-petition direct mortgage payments are not Apayments under 

the plan@ justifying dismissal and denial of their discharge, relying on In re Gibson, 582 BR 15 

(Bankr. C.D. Illinois 2018), and Don=t Move the Goalposts: Section 1328 Should Not Deny 

Discharge to Debtor Who Completes Payments to Trustee, but Is Behind on Direct Payments (Cox, 

A.B.I. Journal, May 2018). While acknowledging that Kessler and other cases support the 

Trustee=s position, the Debtors urge that Gibson is better reasoned. According to the Debtors, the 

Kessler line of cases treat the text of 11 U.S.C. '1328(a)(1) as unambiguous. The Debtors= query, 

if '1328(a)(1) is so unambiguous then why has this issue not been raised until relatively recently? 

Any ambiguity should, urge the Debtors, be resolved in their favor. The Debtors further note that 

Ocwen had every opportunity to enforce its rights but chose not to. At bottom, claim the Debtors, 

dismissal serves no good purpose, denies them their hard-earned discharge, and confers no greater 

rights on the only aggrieved party, Ocwen. Alternatively, the Debtors seek a hardship discharge. 

In his Reply, the Trustee concedes this issue has likely arisen as of late as the result of the 

adoption of Rule 3002.1. No doubt, according to the Trustee, many discharges were entered in 

chapter 13 cases in which debtors were not current on their post-petition mortgage payments. 

Nonetheless, past practices are not determinative of the issue. The fundamental problem with the 

Debtors= argument, according to the Trustee, is that the language of ' 1328(a)(1) is unambiguous 

to the extent it requires Aall payments under the plan Y@ must be made to receive a discharge. If 

Congress meant ' 1328(a) to cover only payments made to the trustee, concludes the Trustee, then 

the language of the statute would have said so. In his Reply, the Trustee urges a decision on the 

issue of discharge but suggests that the Debtors be given time prior to the Court ruling on dismissal, 

to decide whether to convert to chapter 7, file a modified plan, or file a motion for hardship 



discharge. The Debtors have, in fact, filed and noticed out a motion for hardship discharge. The 

objection deadline has passed, and no objections have been raised. 

Decision of the Court 

While the Debtors= position is appealing on policy grounds, the Court determines the 

majority position is better reasoned and will be followed. 

Under Section 1328(a) (emphasis added), Aas soon as practicable after completion by the 

debtor of all payments under the plan . . . the court shall grant the debtor a discharge of all debts 

provided for by the plan or disallowed under section 502 of this title . . .@ If mortgage payments 

made directly by the Debtors to the lender are "payments under the plan,@ then the debtor is not 

eligible for discharge. If payments made directly by the Debtor are not Aunder the plan,@ then the 

debtor is eligible for a discharge. It does not help the analysis that under common parlance we 

refer to payments made directly by the debtor to the creditor as Aoutside the plan.@ 

There is no controlling case law on this matter in the Ninth Circuit. The Fifth Circuit in 

Matter of Kessler, the only circuit level court to address the issue, affirmed the lower courts= orders 

denying the discharge in a chapter 13 when the debtor made all payments due to the chapter 13 

trustee (including all arrearage payments due her mortgage company), but defaulted on the direct 

payments being made to the mortgage lender. In reaching its decision, Kessler relied on its earlier 

decision In re Foster, 670 F.3d 478 (5th Cir. 1982). The controlling language in Foster held Apost-

petition payments of ' 1322(b)(5) debts fall under the plan when pre-petition defaults, i.e., cure 

payments to the same creditor, are also provided for in the plan.@ The Fifth Circuit concluded that, 

the Kesslers Aplainly included terms in their Chapter 13 for maintaining their post-petition 

mortgage payments; therefore, their post-petition payments are payments under the plan as 

required by Foster.@ Kessler, 655 Fed. Appx. at 244. Because the Kesslers had defaulted on their 



maintenance payments, they had not made all payments under the plan and, thus, were not entitled 

to a discharge.  

While Kessler=s analysis is limited to cases where arrearage claims existed, other cases 

have made no such distinction. In In re Thornton, 572 B.R. 738 (Bankr. W.D. Mo. 2017), the 

chapter 13 debtor sought entry of a discharge. The issue in dispute was whether she had made Aall 

payments under the plan@ as required by Section 1328(a), when she had failed to make her ongoing 

mortgage payments outside the plan. In Thorton, the debtor owed no arrearages to the mortgage 

lender, but several years into her confirmed plan, she became delinquent on her mortgage and the 

stay was lifted to allow foreclosure. The Thorton court noted that the Fifth Circuit in Kessler had 

recognized two possible interpretations of Aoutside the plan@: 1) that the debt is treated under the 

plan, but the debtor acts as disbursing agent; and 2) that the debt is not treated by terms of the plan. 

The Thorton court concluded that payments Aoutside the plan@ are those left unaffected and not 

provided for and, as a result, not dischargeable. Id. at 741. The Thorton court went on to determine 

that the phrase Aprovided for by the plan@ means a plan Amakes a provision for, deals with or refers@ 

to a claim and, thus, A[i]f a plan provision addresses the claim, irrespective of who disburses 

payment to the creditor, those payment are under the plan.@ Id. at 741-742, citing In re Gonzales, 

570 B.R. 788 (Bankr. S. D. Tex. 2017) (slip op.). Accordingly, since the debtor=s plan made 

provision for the ongoing mortgage payments, the debtor must have made all such payments in 

order to be eligible for a discharge. Id. See, also, In re Hoyt-Kieckhaben, 546 B.R. 868, 872 (Bankr. 

D. Colo. 2016) (Aregardless of who disburses the payment, it is [sic] remains a payment under the 

plan whenever the plan contains a provision effecting the treatment of the secured creditors= 

claim.@) 



Kessler and Thorton are not alone in their analysis. The following cases follow similar 

analysis: In re Gonzales, 532 B.R. 828 (Bankr.D.Colo. 2015); In re Heinzle, 511 B.R. 69 

(Bankr.W.D.Tex. 2014); In re Russell, 458 B.R. 731 (Bankr.E.D.Va. 2010); In re Stackhouse, 564 

B.R. 513, 525-28 (E.D. Va. 2017); In re Coughlin, 568 B.R. 461 (Bankr. E.D.N.Y. 2017); In re 

Doggett, 2015 WL 4099806 at *3 (Bankr. D. Colo. 2016) (AAll courts that have examined the 

question of whether repayments required to be made directly to creditors under a confirmed chapter 

13 plan are >payments under the plan,= as the term is used under Section 1328(a), have answered 

the question in the affirmative.@); and In re Finley, 2018 WL 4172599 *2 (Bankr. S.D. Ill. 2018) 

(AWhen a chapter 13 debtor proposed a plan, payments to mortgage creditors and to all secured 

creditors must be addressed in the plan. Otherwise, those creditors are left to guess how they will 

be treated. Whether the trustee is the disbursing agent for the mortgage payment, or the debtor is 

paying the creditor directly does not matter. In either case, the payments are Apayments under the 

plan.@). 

Gibson appears to be the only published decision that directly disagrees with the majority 

approach. Gibson noted that Congress could have defined the event of plan completion as 

"completion by the debtor of all payments provided for by the plan.@ 

YInstead, Congress chose to use a different phrase. In this Court's view, the 
alternative phrase "under the plan" was intended to have a narrower effect, 
allowing for the possibility that not all creditors holding debts provided for by 
the plan are receiving payments under the plan. There may be some payments 
made to creditors who are provided for by the plan that are not payments under 
the plan. The most logical line of demarcation is between payments made by the 
trustee from funds received from the debtor versus payments made by the debtor 
direct to a creditor. It follows that the resolution of the difference in phraseology 
is to construe the requirement under section 1328(a) of "completion by the debtor 
of all payments under the plan," to mean the payments that the debtor is required 
to make to the trustee. 
 

582 B.R. at 19.  



While Gibson has been criticized see, In re Finley (supra), it has not been followed in any 

published decisions. In this Court=s opinion, Gibson relies more on policy objectives than the actual 

provisions of the Code. 

As noted, there are no Ninth Circuit cases on point on this issue. However,  parties may 

try to argue that the Ninth Circuit=s ruling in Cohen v. Lopez (In re Lopez), 372 B.R. 40 (9th Cir. 

BAP 2007); aff=d and adopted by Cohen v. Lopez (In re Lopez), 550 F.3d 1202 (9th Cir. 2008), 

supports the Gibson/minority view insofar as it notes in its discussion of '1326(c) that A[w]hen 

read literally, ' 1326(c) provides not all [plan] payments need be made by the trustee under the 

chapter 13 plan.@ Id. At 52. The Lopez court goes on to conclude that certain unimpaired claims 

may properly be paid by a debtor Aoutside a plan.@ Id at 55. This Court believes that those arguing 

for Gibson/minority position are reading too much into that Lopez court=s use of the phrase Aoutside 

the plan,@ which, as noted, is often used imprecisely to describe any payment made directly by a 

debtor, regardless of whether addressed in the debtor=s plan. Moreover, earlier in its decision, in 

responding to that trustee=s concerns regarding his duty to monitor payments Aunder the plan@ 

pursuant to '1307(c), the Court observed that such monitoring would Aarguably@ include payments 

Aoutside the plan, if they are mentioned within the plan.@ Id. at 55.  

As stated, this Court believes the majority line of cases are the better reasoned. As noted 

by the Court in Finley, plans must describe how all creditors are to be treated. A plan that ignores 

a creditor=s claim will elicit an objection. If a plan describes how a debt will be repaid, whether 

through distributions made by the trustee or by direct payments from the debtor, such payments 

are made Aunder the plan.@ Section 1328(a) grants a discharge under the condition that all payments 

under the plan are made. The most logical reading of ' 1328(a) is that if the plan calls for the 



debtor to pay the mortgage directly to the lender and the debtor fails to do so, he/she is in default 

under his/her plan and the Court cannot grant a discharge under ' 1328(a). 

Moreover, the position urged by the Debtors opens the door to mischief. Plan payments 

made to the trustee are based on the disposable income calculations taking into account ongoing 

mortgage expense (in non-conduit cases). When a debtor stops making his/her direct mortgage 

payments, for whatever reason, those payments should rightfully be accounted for. Simply 

ignoring the default and allowing the debtor to potentially pocket the funds is not fair to unsecured 

creditors and to those debtors who do address the default with the Trustee and the Court through 

plan modifications and the like.  

Hardship Discharge 

As alternative relief, the Debtors request a hardship discharge under ' 1328(b) if the Court 

denies discharge under ' 1328(a). As noted, no party has objected by the bar date noticed by the 

Debtors, and the Trustee has suggested such relief might be appropriate. Under' 1328(b): 

Subject to subsection (d), at any time after the confirmation of the plan and after notice and 
a hearing, the court may grant a discharge to a debtor that has not completed payments 
under the plan only ifC 

(1) the debtor=s failure to complete such payments is due to circumstances for which 
the debtor should not justly be held accountable; 
(2) the value, as of the effective date of the plan, of property actually distributed 
under the plan on account of each allowed unsecured claim is not less than the 
amount that would have been paid on such claim if the estate of the debtor had been 
liquidated under chapter 7 of this title on such date; and 
(3) modification of the plan under section 1329 of this title is not practicable. 
 

Here, the Court concludes that the Debtors should not be held accountable for their failure 

to complete plan payments. Per Mr. Maier=s unopposed declaration, his business failed during the 

course of the plan and Mrs. Maier=s income as a real estate agent was less than expected due to 

fluctuations in home sales generally. The Debtors were able to meet their monthly plan payments 

to the trustee by taking various part time jobs. Moreover, the only creditor who did not receive 



payments was the mortgage lender whose claim is secured, is not being discharged in any event, 

and since Spring 2017 had the right to stay relief but failed to request it. The Debtors have made 

all other plan payments, so the value of property actually distributed to unsecured creditors is not 

less than it would be under a chapter 7. Modification under 11 U.S.C. '1329 is not feasible as the 

Debtors reached the end of their allowed sixty months in June 2018. 

The Court finds and concludes that the Debtors are entitled to a hardship discharge under 

' 1328(b), and, thus, the motion is granted to that extent.  

Conclusion: 

The Court concludes that the Debtors are not entitled to a discharge under ' 1328(a) but 

will not dismiss the case. Instead, it will enter a hardship discharge under ' 1328(b). Counsel for 

the Debtors is to upload a form of order.  

ORDERED ACCORDINGLY. 

 

Copies of the foregoing emailed  
this 22nd day of March 2019, to: 
 
Gary R. Stickell  
ATTORNEY AT LAW, P.C.  
301 E. Bethany Home Road  
Suite B100  
Phoenix, AZ 85012  
Email: gstickell@garystickell.net 
Attorney for Debtors 
 
Russell Brown 
Chapter 13 Trustee 
3838 N. Central Avenue 
Suite 800 
Phoenix, AZ 85012-1965 
Email: ecfmailclient@ch13bk.com 
 
By: /s/Rachael M. Stapleton  
        Judicial Assistant 


