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TO THE RESPONDENTS:

A PROCEEDING HAS BEEN COMMENCED by the Applicant. The relief claimed by 
the Applicant appears on the following pages.

THIS APPLICATION will be heard by the Court at a time and place to be fixed by the 

Judicial Administrator. Unless the Court orders otherwise, the place of hearing will be as requested 

by the applicant. The applicant requests that this application be heard at Toronto.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the 

application or to be served with any documents in the application, you or a solicitor acting for you 

must prepare a notice of appearance in Form 305 prescribed by the Federal Courts Rules and serve 

it on the applicant's solicitor, or where the applicant is self-represented, on the applicant, WITHIN 

10 DAYS after being served with this notice of application.

Copies of the Federal Courts Rules, information concerning the local offices of the Court and 

other necessary information may be obtained on request to the Administrator of this Court at 

Toronto (telephone 1-800-663-2096) or at any local office.

IF YOU FAIL TO OPPOSE THIS APPLICATION, JUDGMENT MAY BE GIVEN IN 

YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.

May 27, 2020

Issued by:

(Registry Officer)

Federal Court of Canada

180 Queen Street West, Suite 200

Toronto, Ontario, M5V 1Z4

Tel: 1-800-663-2096

Fax: 416-954-5068

2

BERNADETTE ROUSSEAU



TO:

Natalie G. Drouin

Deputy Attorney General of Canada

284 Wellington Street

Ottawa, ON, KIA 0H8

Tel: 613-957-4998

Fax:613-941-2279

Solicitor for the Respondents
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APPLICATION
On May 1, 2020, the Governor in Council, via Order in Council 2020-298, 

promulgated Regulations Amending the Regulations Prescribing Certain Firearms 

and Other Weapons, Components and Parts of Weapons, Accessories, Cartridge 

Magazines, Ammunition and Projectiles as Prohibited, Restricted or Non-Restricted, 

SOR/2020-96 (“SOR/2020-96”) by publication in the Canada Gazette.

The effect of these Regulations was to prohibit eleven classes of firearms. It classified 

as prohibited nine types of previously non-restricted or restricted firearms and their 

variants, comprising some 1500 models and an untold number of firearms having a 

bore diameter of 20mm or greater and any firearm that is capable of producing a 

muzzle energy greater than 10,000 joules. The inclusion of the term “variant” has led 

to an undetermined and growing list of firearms.

The authority of the Governor in Council to make regulations prohibiting firearms is 

set out at sections 84(1) and 117.15(1) of the Criminal Code.

Section 84(1) defines “prohibited firearm as, among other things, “(d) any firearm 

that is prescribed to be a prohibited firearm”.

The authority to prescribe firearm as prohibited is set out at s.l 17.15(1) of the Code: 

117.15(1) Subject to subsection (2), the Governor in Council may make regulations 

prescribing anything that by this Part is to be or may be prescribed.

(2) In making regulations, the Governor in Council may not prescribe anything 

to be a prohibited firearm, a restricted firearm, a prohibited weapon, a restricted 

weapon, a prohibited device or prohibited ammunition if, in the opinion of the 

Governor in Council, the thing to be prescribed is reasonable for the use in 

Canada for hunting or sporting purposes.
The decision of the Governor in Council that in their opinion the firearms and 

prohibited devices in SOR/2020-96 are not reasonable for use in Canada for hunting 

or sporting purposes as referred to in s.l 17.15(2) is justiciable. It is subject to review 

by this Court, and, if it is found to be unreasonable, arbitrary, irrational, vague or

4



breaches the Canadian Charter of Rights and Freedoms it is invalid and of no force 

and effect.

Further grounds are specified herein.

The Applicant make application for:
1. A declaration that Order in Council 2020-298, which makes the Regulations 

Amending the Regulations Prescribing Certain Firearms and Other Weapons, 

Components and Parts of Weapons, Accessories, Cartridge Magazines, Ammunition 

and Projectiles as Prohibited, Restricted or Non-Restricted, SOR/2020-96, is ultra 

vires or vague and is therefore of no force and effect; and

2. A declaration that Order in Council 2020-298, which makes the Regulations

Amending the Regulations Prescribing Certain Firearms and Other Weapons, 

Components and Parts of Weapons, Accessories, Cartridge Magazines, Ammunition 

and Projectiles as Prohibited, Restricted or Non-Restricted, SOR/2020-96, violates 

s.l(a) of the Canadian Bill of Rights and is therefore of no force and effect, in as 

much as it abrogates, abridges or infringes or authorizes the abrogation, abridgment 

or infringement of the right to enjoyment of property recognized in s.l(a) of the Bill 

of Rights; and

3. A declaration that Order in Council 2020-298, which makes the Regulations 

Amending the Regulations Prescribing Certain Firearms and Other Weapons, 

Components and Parts of Weapons, Accessories, Cartridge Magazines, Ammunition 

and Projectiles as Prohibited, Restricted or Non-Restricted, SOR/2020-96, violates 

Sections 7 and 8 of the Canadian Charter of Rights and Freedoms and is therefore 

of no force and effect; and

4. Disclosure from the Governor in Council of all information relied on in

forming its decision that, in their opinion, the affected firearms are not reasonable for 

use in Canada for hunting or sporting purposes; and that it was necessary for the
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Governor in Council to strip away the legal protections of licensing and registration 

where applicable such that the applicant and affected firearms owners are in criminal 

possession of their legally obtained and possessed property pursuant to Rule 317 of 

the Federal Courts Rules.

5. An order Extension of Time to file supporting affidavits and documents

pursuant to Rule 8 of the Federal Courts Rules.

6. An order that this Application be specially managed as a specially managed

proceeding pursuant to Rule 384 of the Federal Courts Rules.

7. The costs of this application; and

8. Such further and other relief as counsel may request and this Honourable

Court may permit.

The grounds for the application are:

Overview

1. Order In Council 2020-298 is ultra vires the Governor in Council in that it 

prescribes firearms to be prohibited that are reasonable for use in Canada for hunting 

or sporting purposes” within the meaning of s.l 17.15(2) of the Criminal Code.

2. The decision of the Governor in Council that, in their opinion, the affected

firearm are not “reasonable for use in Canada for hunting or sporting purposes” is 

unreasonable, arbitrary and unsupported by the evidence.

3. The affected firearms are reasonable for use in Canada for hunting or

sporting purposes.

6



4. Order in Council 2020-298 infringes on the right to enjoyment of property

recognized in Section 1(a) of the Canadian Bill Right of Rights, where such right has 

not been expressly abrogated by legislation by eliminating all due process of law in 

their property interest in the firearms affected.

5. Order in Council 2020-298 infringes on the protection of law set out in 

Section 1 (b) of the Canada Bill of Rights by eliminating the licenses, authorities and 

registrations required for protection of the laws of Canada in respect of the firearms 

affected.

6. Order in Council 2020-298 breaches section 7 of the Canadian Charter of 

Rights and Freedoms by depriving the individuals affected in an arbitrary, 

unreasonable way contrary to the principles of fundamental justice.

7. Order in Council 2020-298 breaches section 8 of the Canadian Charter of 

Rights and Freedoms by depriving the individuals affected of their right to be secure 

against unreasonable search or seizure.

8. Order in Council 2020-298 runs contrary to the principles of fundamental 

justice, as they run contrary to principles that laws must not be arbitrary, over broad 

and grossly disproportionate or vague.

9. The applicant states that there are no emergency exigent circumstances that 

justify the criminalization of the applicant and other firearms owners who legally 

obtained these previously non-restricted and restricted firearms and possessed them 

in accordance with the requirements of the Firearms Act and the Criminal Code so 

that there was no public safety concern by their individual possession.

10. Sections 2, 84(1), 91, 92, 93, 94, 95, 117.11 and 117.15 of the Criminal 

Code of Canada.

11.

Act.

Sections 5, 12, 13, 19, 66, 70, 71, 72, 73, 74, 75, 76, 82-83 of the Firearms
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12. Sections 18(1) and 18.1(1) of the Federal Courts Act.

13. Sections 1 (a), (b) and 2 of the Canadian Bill of Rights.

14. Sections 7, 8 and 24(1) of the Canadian Charter of Rights and Freedoms.

15. Section 3 5 of the Constitution Act.

16. Statutory Instruments Act

17. SOR/2020-97

The Applicant

18. The Applicant is John Hipwell a resident of Canada, residing in Virden, 

Manitoba. He possesses firearms that are affected by Order in Council 2020-298 

promulgated as SOR/2020-96 namely:

Springfield Armory Ml Al para 89

ArmaLite M15A4 para 87

CZEV03 Carbine para 92

UTAS XTR-12 Shotgun para 87

Manton 8 Bore Double Rifle para 95

He is licensed to acquire and possesses those firearms as restricted and non-restricted 

firearms prior to May 1, 2020. SOR/2020-96 changes that and states his firearms are 

now prohibited and his possession of it is unlawful. He now possesses it pursuant to 

SOR/2020-97 which is an amnesty with strict limits. His application is with respect 

to the validity and force and effect of Order in Council 2020-298 which was 

promulgated into SOR/2020-96.
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19. On May 1, 2020 Order in Council 2020-298 as gazette SOR/2020-96 did 

effectively seize the property of the applicant in his legally obtained and possessed 

firearms by reclassifying them as prohibited which is a designation for which the 

applicant is not licensed and is unable to obtain a registration thereof to prove his 

possession is authorized and legal. There was no compensation for that seizure, no 

warrant issued under the Criminal Code or any other Act.

20. What firearm have been made prohibited by the Order in Council? 

These firearms are previously classified as non-restricted and restricted. Examples 

are:

The Ruger Mini 14 and Mini 30 were non-restricted;

Some of the over 10,000 joules muzzle energy firearms were non-restricted. 

Such as the Weatherby Mark V Bolt action rifle chambered for Weatherby 

Magnum Cartridges.

The single shot Iver Johnson Champion 12 gauge shotgun found to have a 

bore greater than 20mm was previously non-restricted. 

The Robinson XCR, a semi-automatic rifle previously non-restricted. 

The AR-15 rifle was previously restricted.

Many more not listed in this paragraph.

21. Firearms are illegal unless possessed by a licensed person.

The possession of firearms which are non-restricted, restricted and prohibited is 

illegal in Canada unless that individual is currently licensed for the category of that 

firearm and in the case of restricted and prohibited firearms possesses a valid 

registration for that firearm in the licensee’s name.

22. Two exceptions are antique firearms as set out in regulation SOR/98-464 

and firearms of low power as set out in Section 84(3) of the Criminal Code.
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23. The effect of Order in Council 2020-298 is to recategorize 1500 specific 

manufacturers models of firearms and an untold number of “variants”, and firearms 

with bores over 20mm or more than 10,000 joules of muzzle energy. To assist the 

Court the common muzzle energy of ammunition sold in Canada is expressed in foot 

pounds (ft/lbs) and 7,375 ft/lbs is 10,000 joules by mathematical conversion.

24. Who owns these rifles in Canada?

The rifles are owned by licensed persons who have a Possession and Acquisition 

License (PAL) or a Restricted Possession and Acquisition (RPAL). The license is 

granted under the Firearms Act (FA.) for a period of 5 years. The license is not 

automatically renewed. The licensee must re-apply every five years for a renewal 

license.

25. To obtain a PAL or RPAL the person must successfully complete the 

Canadian Firearms Safety Course for a PAL and the Canadian Restricted Firearms 

Safety Course for a RPAL. The content of these safety courses are set by the RCMP 

and the instructors are trained and authorized by the RCMP. The courses are ten hours 

for PAL of theory and thirteen hours for RPAL of theory and practical instruction for 

both followed by examinations of theory and practical knowledge at the end.

26. The applicant then submits the successful exam results along with a detailed 

application to the Canadian Firearms Centre. Background checks are conducted by 

RCMP and Provincial Police forces to determine if the applicant qualifies. The test 

is set out in Section 5 of the Firearms Act (hereinafter referred to FA.). The key is 

public safety.

27. Once licensed, the person is subject to continuous eligibility requirements. 

Background checks are run automatically to match up with police incidents on 

Canadian Police Information Centre (hereinafter referred to CPIC). If a licensee is 

determined to be a public safety threat or a threat to themselves or others the Chief 

Firearms Office (hereinafter referred to CFO) may revoke the PAL or RPAL. As well
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the police may use the existing “Red Flag Laws” found is section 111 and 117.04 of 

the Criminal Code of Canada (hereinafter referred to CC) and move to seize the 

firearms, ammunition and explosives of the licensee and then seek a prohibition order 

of up to five years from the Court. When the threat of harm to self or others needs to 

be addressed quickly, as in exigent circumstances, the police may enter the licensee’s 

home without warrant and seize the firearms, ammunition and explosives.

28. This is the initial background context for the Court to consider in this 

application.

29. Once licensed the person may obtain restricted firearms for the purposes of 

hunting, target shooting or collecting (FA Section 28(b)). The process is set out in 

FA Section 24. To obtain restricted firearms, such as the AR-15 and its variants as 

they existed prior to May 1, 2020 the procedure is complicated and involves direct 

RCMP action. The seller of the AR-15 must be licensed with an RPAL or a Firearms 

Business License and the firearm registered. The buyer must have RPAL. The buyer 

and seller contact the Registrar of Firearms to ask for a transfer of the registration 

from the seller to the buyer. The Registrar then checks the registry records and 

licensing records of each of the seller and buyer. Background checks are updated. 

When the registrar has qualified the AR-15 as a legal firearm belonging to the seller 

and the buyer as not being a threat to public safety the registration is transferred. The 

description of the firearm is updated. Each firearm has an identification number in 

the registry. The seller’s registration is cancelled and archived, the buyer is issued a 

new registration and only then may take possession (Section 23.2). The RPAL of the 

buyer authorizes them to then take possession of the AR-15 registered to themselves.

30. This leads to a discussion and understanding of Authorizations. In the 

Criminal Code having a restricted firearm in a place is strictly governed by criminal 

penalties. Section 17 of the FA requires the restricted firearm be kept at the registered 

home or business premises of a licensed business. Authorities to transport are 

controlled under section 19 of the FA.
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31. Like all firearms there is an obligation to store it safely, Regulation SOR/98-

209 and to report lost or stolen firearms, Section 105 of the CC.

32. Removal of a restricted firearm from the owner’s home requires an 

Authorization. Failure to adhere to the limits of the authorization is a serious criminal 

offense under Sections 91, 92, 93, 94 and 95 of the CC.

33. The Authorization that is presently part of the RPAL allows the licensee to 

transport and safely use the AR-15 (or any other restricted firearms, such as a 

handgun) to a shooting range that is authorized by the Canadian Firearms Centre 

(hereinafter referred to “CFC”) under the FA Section 29, to a licensed firearms 

business for appraisal or repair, to a border point for travel, to pick up from a seller 

when the firearm is registered to the buyer.

34. When transporting pursuant to the Authorization the route must be 

reasonably direct. Deviation from the reasonable route is a criminal offense under 

sections 93, 94 or 95 of the CC. The target ranges require the licensed attendee to 

“sign in” and that approved target range is obligated to retain the records of 

attendance for six years. A licensed gunsmith is obligated to record receipt both in 

and out of all firearms in the licensed repair shop. To sell a firearm on consignment 

or to store a firearm at a licensed firearm business a separate additional authority must 

be obtained. The Chief Firearms Office (CFO) is responsible to issue these 

authorities. They are for a specific confirmed purpose and have a time limit. Note it 

is illegal to store a restricted firearm at an approved target range.

35. The licensed businesses receiving and, possessing the restricted firearms, as 

the AR-15 was, have been previously inspected for compliance with the safe display 

and storage of restricted firearms and specifically licensed for that purpose by the 

CFO. These business are periodically inspected by the CFO to ensure continued 

compliance.
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36. The approved target ranges have to meet strict standards for safe discharge 

of the firearm. The ranges are inspected by the CFO and updated inspections are 

regularly conducted. Upgrades are specified for public safety.

37. All of the businesses and target ranges must be located in areas where the 

municipality zoning allows.

38. The restricted and non-restricted licensee is subject to home inspection by 

the CFO pursuant to Section 104 of the FA. This is not local police. This is the CFO 

office. When the inspection of the firearms and storage is performed by the CFO the 

licensee must assist and open up all places, containers, cabinets required by the CFO.

39. The storage and transfer of firearms by the licensee is set out in SOR/98-

209. Failure to comply is a criminal offense under section 86 of the CC.

40. What is the penalty for breaching the Authorization granted under the 

RPAL?

Sections 91, 92, 93, 94 and 95 of the CC set out the offenses and the penalties. 

Essentially the registered licensee cannot legally have the restricted firearms in any 

place other than home unless authorized.

41. Special note is that Sections 91, 92, 93, 94 and 95 of the CC, do not 

distinguish among restricted firearms and prohibited firearms. There is no distinction 

among registered restricted, registered prohibited and non-registered restricted or 

prohibited firearms.

42. This lack of distinction shows that the new designation of the listed firearms 

as prohibited, being in particular the AR-15, has no effect on the criminal penalties 

for these serious offenses.

43. Then why remove these restricted rifles from the restricted category and 

designate them as prohibited?
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44. The legal effect is to administratively cancel the restricted firearms 

registrations as “restricted firearms”. The certificate is cancelled under Section 13 

and 66 of the FA. The licensee has no license that permits him or her to possess this 

newly prohibited firearm. This applies to individuals and businesses. No notice of 

revocation of a registration was sent because this revocation or cancellation was not 

a decision of the Register of Firearms, (see sections 70 through 74 of the FA). The 

licensee has no ability to apply to a Court for review of the Registrar of Firearms 

decision. The Order In Council (hereinafter referred to OIC) removed that decision 

from the Registrar of Firearms. The Registrations are listed as “administratively 

expired”.

45. The newly prohibited firearms are not eligible for any individual or 

businesses to have a valid legal registration certificate issued. The Registrar of 

Firearms has no authority to issue a certificate of registration to any individual or 

businesses. There are existing categories of prescribed registered prohibited firearms 

which are registered to licensed firearms owners. These are found in Section 12(2), 

(3), (4), (5), (6), (7) of the FA. The requirements are strict. There are various specific 

categories that are unique and having a “grandfathered” privilege under Section 12(3) 

does not entitle a licensee to acquire or possess under 12(5) for example. OIC 2020- 

298 does not specifically affect those presently prohibited firearms. Their licensed 

owners have no change in statics or criminal jeopardy.

46. Firearm Act sections 12(8), 12(9) allow for prohibited firearms to be 

registered only if there is an existing prescribed category, see 12(2) to 12(7).

47. The firearms listed in the OIC do not comply with the presently existing 

prescribed categories. No registration certificates are available, whether the firearm 

was non-restricted or restricted previously. Note that even licensees who presently 

have a prescribed prohibited firearm registered cannot add these newly prohibited 

firearms into their prescribed category 12(2) to 12(7). Their “restricted registration 

certificates” have been “administratively expired”.
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48. Licensed firearms businesses and some licensed individuals are able to view 

their inventory of firearms registered with the CFC. Since May 1,2020 they find their 

firearms have either been reclassified as prohibited or in some cases all viewable 

records of those prohibited firearms have been purged from their inventory with the 

CFC and Registrar of Firearms. Their prior certificates were “administratively 

expired”. No notice of cancellation is given.

49. To submit some conclusions at this opportunity, the newly prohibited 

firearms are still with their originally licensed owners, still personably safely stored 

(as if they were non-restricted or restricted previously (see SOR.2020-97). The 

penalties for Sections 91, 92, 93, 94 and 95 of the CC are unaltered by the change in 

category from restricted to prohibited. The formerly non-restricted are now included 

in those criminal offenses.

50. Has this Parliament or recent Parliaments added to the prohibited firearms 

category by recent legislation? Yes it did in June 2019.

51. Bill C-71 is an Act of Parliament which received Royal Assent in July 2019, 

just before the prior Parliament ended and the 2019 election was called.

52. In C-71 two particular models of firearms were added to the prohibited 

category. These are the CZ858 and Swiss Arms. Sections 3(1) through 3(2) of C-71 

contain the relevant provisions.

53. C-71 has a lengthy legislative history. It was introduced on first reading 

March 20, 2018 and progressed through House of Commons Committees, passage at 

third reading, up to the Senate, first reading, Senate Committees and final approval 

by the Senate then, Royal Assent was on June 21, 2019.

54. Yet C-71 has not been implemented. Section 22 of C-71 sets out that it 

comes into law only upon a day fixed by the Governor General in Council published
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in the Canada Gazette. There are five stages to the implementation as law. None of 

those stages have been implemented.

55. Paying particular attention to the Ceska Zbrojovka CZ858 and SAN Swiss 

Arms rifles. Although they have been categorized as prohibited from prior 

categorization as restricted or prohibited depending on barrel length, Parliament 

made legislative provisions for them to be prohibited grandfathered firearms under 

Section 12 of the F.A. The owners will be able to have valid registrations issued, 

legally keep them at home, at firearms businesses for safe storage and repair, and to 

use at approved target ranges.

56. The characteristics of the rifles made prohibited in C-71, CZ858 and Swiss 

Arms rifles as being semi-automatic with a legal cartridge capacity of five cartridges 

are exactly the same as firearms in OIC 2020-298. The Swiss Arms rifle, like the AR- 

15 is chambered to discharge .223 cartridges. Bill C-71 shows that Parliament is able 

to create a new category of prescribed prohibited firearms having the same 

characteristics, at law, as the AR-15 and allow Canadians the privilege of legal 

ownership and use with such ownership and use not being a threat to public safety.

57. This is in stark contrast to the newly prohibited firearms on the May 1,2020 

by OIC 2020-298 SOR/2020-96 OIC.

58. Why was Order in Council 2020-298 made? Why by-pass Parliament?

Marwan Tabbara, Liberal Member of Parliament for Kitchener South-Hespeler, did 

on or about April 30, 2020 send an email communication to a person named Natasha 

which indicated that OIC 2020-298 was made because “We can’t get the necessary 

unanimous consent for introduction of a Bill on this subject and this waited for too 

long.” This was in direct reference to a ban on “weapons intended for military use”.

59. This fact shows the Liberal minority Government made OIC 2020-298 to 

by-pass the process of introducing a legislative change in the House of Parliament 

and Senate.
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60. The applicant will be calling Marwan Tabbara as a witness to give evidence 

in respect of this email communication.

61. Removal of Defense to a Criminal Act.

When charged with a Criminal offense under Section 91, 92, 93, 94, 95 the onus of 

proof shifts to the accused pursuant to Section 117.11. The accused must show, by 

documents, that they legally possessed the firearms in that place. The first step is to 

show the accused is licensed to possess that firearm then that firearm is validly 

registered to the accused and finally that the validly registered firearm is in a place 

authorized under their license.

62. When the AR-15 was restricted all of this could be shown. Now that it is 

prohibited by OIC 2020-298 SOR/2020-96, none of these defenses can be shown by 

the formerly licensed owner.

63. The accused cannot show they are licensed for a prohibited AR-15, nor the 

valid registration as a prohibited, nor the authorization because all of these are gone 

by operation of law when SOR/2020-96 became law one minute past midnight on 

May 1, 2020. All these necessary proof of innocence documents were 

administratively expired.

64. The conviction to the indictable offense will and must be found by the 

Court. There is no due diligence defense.

65. I emphasize that amnesty in SOR/2020-97 is not required to be enacted 

when SOR/2020-96 was enacted.

66. The existence of SOR/2020-97 is due to 117.14 of the CC that is separate 

from 117.15 of the CCC. Neither requires the other to be accessed or used.

67. The validity of OIC 2020-298, SOR/2020-96 stands on its own as enacted 

pursuant to 117.15
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68. The total removal of the ability of an accused to answer to a serious criminal 

charge under Sections 91, 92, 92, 94 and 95 of the CC is a breach of their Charter 

Rights under Section 7 and 8.

69. Since the detailed listing of the many hundreds of firearms, 1,500 listed in 

the OIC there have been additional firearms that are listed in the Firearms Reference 

Table (hereinafter referred to FRT) changed to be categorized by RCMP opinion as 

prohibited due to the use of the term “variant”.

70. These are so listed in the FRT because the OIC contains the term “variant”.

71. 117.05 states “May make regulations prescribing anything that by this part 

may be prescribed”. This refers to Part III of the Criminal Code.

72. The obligation and authority to prescribe “anything” is exclusively that of

the “Governor General in Council”.

73. The word “anything” requires that such “thing” must be specifically named 

in the regulation.

74. The need for precision is acknowledged and demonstrated by the very 

specific things, being firearms listed by manufacturer and model, amounting to 1,500 

“things”.

75. This does not allow the Governor General in Council to delegate the 

determination of “anything” to another person.

76. The use of the term “variant” constitutes such a delegation to another 

person.

77. The “anything” must have precision and be readily identifiable by reading 

the words of the Order in Council and the Regulation without the need to go to 

another person and seek their opinion. That is the purpose of 117.15 specifying
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“anything” and the requirements of the Statutory Instruments Act and the Canada 

Gazette to give Canadians certainty.

78. The term variant is contrary to that certainty. That term is “vague”.

79. “Variant” is an undefined term at law. How a firearm is determined to be a 

variant of another remains a mystery. There are no published criteria. Variant is not 

defined in legislation or in regulation. It is merely stated.

80. The AR-15 is a firearm with a receiver consisting of two parts. A lower 

receiver and upper receiver. The firearm is defined in the CC as the receiver in 

Section 2. In Canada the AR-15 lower was the registered firearm, even without any 

other part or component such as trigger group, hammer, cartridge magazine, handgrip 

or stock. The internal and external components were and remain uncontrolled items. 

That further extends to the Bolt Carrier Group, barrel, gas tube and the sights, the 

carry sights.

81. The OIC in Section 4 adds the upper receiver as a prohibited device. No 

other part, component or accessory is named as a prohibited device.

82. This becomes significant when the term variant is referred to. There is a 

Turkish manufactured 12 gauge pump shotgun that shares no part or component, 

discharges a different cartridge, has a pump action mechanism, but is listed in the 

FRT since May 1, 2020 as a prohibited due to it having an “AR-15 style of carry 

sight”. That sight cannot be mounted on a AR-15. That Turkish shotgun is the 

Tomahawk pa-22 pump action shotgun which was opined to be a variant. Yet at the 

time of this application that same firearm is listed as being a Deyra which is non

restricted. The question is how can that be? If the Deyra is subsequently opined to be 

prohibited it will be after this application is filed. This demonstrates the vagueness of 

the term “variant”. That one is non-restricted and the other prohibited at different 

times shows the vagueness of the term “variant”.
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83. Another is the Mossberg 702, a semi-automatic (one discharge per on 

trigger pull) rifle of .22 rim fire caliber. This firearm is now classified in the FRT as 

both a non-restricted and a prohibited as a variant of the AR-15.

84. Prior to May 1, 2020 all versions of the Mossberg 702 were classified on 

the FRT as non-restricted. These firearms have been in the Canadian Market and used 

for small game hunting and target practice for many years. The only discernable 

difference between the non-restricted Mossberg 702 models is if it has a pink gun 

stock it’s non-restricted. Yet if to that same receiver, bolt and barrel are added a 

cosmetic stock and furniture (a term of firearm referring to components placed on top 

of receiver and barreled action) so that the Mossberg 702 is visually similar an AR- 

15 then it is now categorized as prohibited in the FRT. This gun is not among those 

listed in paragraph 87 of the OIC as a model of the AR-15. No parts of the receiver, 

barrel or furniture are able to fit the AR-15. This is given to show the capriciousness 

of “variant”.

85. The FRT contains the opinion of RCMP Forensic Laboratory for about 

15,000 firearms 130,000 individual entries. It is about 100,000 pages if printed. It 

was not accessible by the public until about May 2019. The public version is updated 

weekly, the changes are made instantly. It is made without firearms industry input 

and there is no mechanism to challenge an opinion except in Court when an individual 

is criminally charged with an offense under Part III of the Criminal Code.

86. The FRT is not created by any legislation or regulation. It is a private 

database of opinions created by the RCMP forensic laboratory. Not all firearms listed 

are forensically examined in person when the FRT opinion is added or changed. The 

opinion can be altered in the future and this is a regular occurrence. Many have been 

changed after May 1, 2020 and the prior categorizations removed and purged.

87. The changing of FRT opinion by the bureaucrats continues unabated. The 

RCMP take the position that any transfer or use between May 1, 2020 and before the 

FRT is changed to categorize the firearm as prohibited is an illegal act
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notwithstanding the FRT opinion had not been changed at the time of the transfer 

transaction or use event. This clearly shows the dire consequences of the use of the 

term “variant”.

88. The Court is to note that prior to May 1, 2020 no version of the Mossberg

702 was categorized as prohibited in the FRT.

89. The practical effect of the term “variant”. This term of imprecise and 

variable definition is effectively an attempt by the Federal Government as expressed 

in the Order in Council to delegate legislative regulatory power to unelected nameless 

bureaucrats. There is no statutory regulatory authority to delegate this determination 

of what firearm is prohibited.

90. The specific detailed listing of 1,500 firearms by manufacturer and model 

in the Order in Council is a clear indication that the list is to be definitive. Nowhere 

in the Firearms Act, Criminal Code or their regulations is there a delegation. Section 

117.15 does not provide for delegation of specifying “anything” as prohibited.

91. The effect of allowing the RCMP Forensic Lab bureaucrats to give an 

opinion that lists a firearm as prohibited pursuant to paragraph 87 places an individual 

in severe jeopardy.

92. That jeopardy is to be arrested, deprived of their liberty on the basis of a 

nameless bureaucrats’ opinion. To have their property seized and be accused of 

Criminal conduct.

93. On the basis of the bureaucrats’ opinion the registration of a person’s 

firearms is changed to prohibited without notice of change to them. Their restricted 

registration certificate is “administratively expired”.

94. This ignores and surpasses the safeguard of natural justice set out in sections

70 through 76 of the Firearms Act whereby a person is informed of the revocation of 
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a registration certificate, given thirty days to file an objection to the revocation and 

be heard before a Judge to challenge the decision of the Registrar of Firearms.

95. Instead the previously valid registration certificate is invalidated by noting 

it as “administratively expired” and is then not available to be used in defense of 

serious criminal charges under section 91, 92, 93, 94 and 95 of the CC.

96. To have no Tribunal or Court to access except Criminal Court when a 

person’s liberty is at stake is contrary to that person’s Charter Rights under Section 7 

and 8. Due to the variability of the FRT opinion of what is a variant, the lack of a 

legal definition of what is a variant the OIC where it refers to variant is vague and 

places an individual at risk of unreasonable search of their property in their home 

where firearms are to be safely stored and at risk of loss of their liberty pursuant to 

Sections 7 and 8 of Charter Rights.

97. The Mini 14, Mini 30 were non-restricted firearms, semi-automatic in .223 

or 7.62x39 center fire cartridge. These firearms have a lawful use in hunting and 

target practice. Since December 6, 1989 these firearms has been in daily use by 

thousands of licensed, PAL, owners.

98. The December 6 or 7, 1989 tragedy where a Mini 14 was used to kill 

innocent women was responded to by the Federal Government in 1990 and in 

December 1, 1991 all semi-automatic rifles and shotguns were limited to a cartridge 

capacity of five cartridges. In December, 1989 there was no such limit. Since that 

limit of five cartridges was made law by regulation the Mini 14, Mini 30 rifles have 

been used for hunting and target practice.

99. The limitation of semi-auto rifles and shotguns is the law today in SOR/98-

462 which sets strict limits on cartridge capacity dependent on the rifle, handgun and 

cartridge characteristics.

100. These limits apply to all semi-auto center fire rifles regardless of them being 

non-restricted, restricted or prohibited.
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101. These limits are not present in military and police firearms.

102. For instance the civilian AR-15 rifle has a limit of five center fire cartridges. 

The firearm used by police, called their “Patrol”, is a C-7 which has a strong 

resemblance to the AR-15 it can fire semi-auto. Police Patrol Carbines are equipped 

with a cartridge magazine of thirty cartridges.

103. These C-7 Patrol Carbines and thirty cartridge magazines are in the majority

of police patrol vehicles. Additional fully charged thirty cartridge magazines are also 

carried by police in support of use of the C-7 carbine.

104. These same police officers and military personnel who may have the select 

fire, full auto carbines with thirty cartridges magazines while on duty cannot have 

those when not on duty. They used to have AR-15 rifles with five cartridge 

magazines for target practice at approved ranges. These personnel purchase these 

firearms and ammunition at their own expense and train on their days off to 

supplement the minimal training received at their police forces. Now the Order in 

Council prevents that and implies that these same trusted police officers and military 

personnel are a public safety hazard and are unable to possess or use AR-15 semi

auto rifles with five cartridge magazines when off duty as licensed firearms owners.

105. It is submitted that such police and military have the same level of trust and 

training in their civilian roles as in their police and military roles.

106. The rhetoric of the Governor General in Counsel proclaiming to the 

Canadian public by press release, press conferences of Government Ministers, that 

the firearms in Order in Council 2020-298 are “Assault style” firearms is incorrect, 

misleading and either negligent or a deliberate misdescription of the firearms.

107. There is no legal definition of an assault style firearm. This term shows a 

bias against the legislative policy of the Firearms Act and Criminal Code as it existed 

since December 1, 1998.
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108. These firearms are not suitable for use in warfare due to the lack of 

characteristics requested by Armed Forces and Police Services who utilize fully 

automatic firearms of unlimited capacity cartridge magazines and specific projectiles 

for those cartridges that are designed to defeat enemy warriors and their equipment.

109. In SOR/2020-96 in the preamble and throughout the legislative summary, 

the press releases, press-conferences, the body of SOR/2020-96 itself the newly 

prohibited firearms are characterized as having no sporting use, no hunting use and 

are only useful for killing people.

110. The applicant disagrees with this unfounded proposition. The 

overwhelming evidence of use by the licensed firearms owners is that these firearms 

are used in sport target shooting and hunting. Those formerly restricted of course 

could not be used in hunting due to the strict limitations of the authorities limiting 

how and where they are to be transported and discharged.

111. Firstly it is pointed out that in the simultaneous SOR/2020-97 exemptions 

from prosecution for possession and use is allowed and granted to Native Canadians 

who are subjects of treaties under Section 35 of the Constitution Act.

112. This exception is a statutory recognition of the formerly non-restricted 

firearms being appropriate for hunting.

113. These Native Canadians are subject to the same requirements of training 

and licensing for the privilege of acquisition and possession of firearms as all non

native Canadians. The only differences is that Native Canadians are not subject to the 

conservation laws of Provinces and Canada regulating hunting of wild game.

114. This acknowledgement of the appropriate use of these non-restricted 

firearms for hunting of the same wild game species as all other Canadians is a 

statutory and fundamental acknowledgement that the former non-restricted firearms 

now made prohibited do not meet the purpose of 117.15 when specified in SOR/2020-

96.
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115. The Ruger Mini 14 and Mini 30 are these previously non-restricted 

firearms. They are used for small and big game hunting. They are used by native and 

non-native Canadians.

116. On a public safety issue to allow the use of “firearms whose only purpose 

is to kill people” as stated by members of the Governor General in Council, to be 

fully used in native communities where the domestic violence occurrences are three 

to eight times more frequent than in non-native communities also is a statutory 

acknowledgement that the previously non-restricted firearms pose no public safety 

issue. The applicants refer to Federal Government published studies of domestic 

violence that are publically available.

117. Sporting uses of formerly non-restricted and restricted firearms are seen in 

the history of their extensive use by licensed firearms owners in Canada.

118. The AR-15 was debated in House of Common committee during the 

passage of the Firearms Act (Bill C-68) in 1987. The debate was if this AR-15 was 

to be prohibited or not. The decision was made to have it categorized restricted. This 

was a recognition of its use in organized competitions and its use in training Armed 

Forces Cadets. This was evidenced by the Dominion of Canada Rifle Association.

119. Dominion of Canada Rifle Association, (hereinafter referred to DCRA) is a

long standing safety and competitive rifle association created by an act of Parliament, 

An Act to Incorporate the Dominion of Canada Rifle Association, 63-64 Victoria 

Chapter 99. One of the objects in that Act of Parliament is “to promote and encourage 

rifle shooting throughout Canada” and involved the community and sporting 

competitions of civilians and Armed Forces personnel. In the competitions the Armed 

Forces may use the C7 and civilians the AR-15.

120. This also includes the Ontario Rifle Association (hereinafter referred to 

ORA) where similar competitive events are regularly held using the C7 and AR-15 

respectively. These events of DCRA and ORA take place on Department of Defense
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Ranges and an Section 29 approved ranges. Ranges include Connaught Ranges on 

Canadian Forces Support Unit (Ottawa), Canadian Forces Base Borden, Kingston 

and others.

121. Other safety conscious and target oriented competitive firearms 

organizations rely on the use of a multitude of non-restricted and restricted firearms. 

Some examples utilizing the AR-15 rifles are;

International Practical Shooting Competition (hereinafter referred to IPSC); 

International Defensive Pistol Association ((hereinafter referred to IDPA); 

Dynamic Sport Shooting BC Association ((hereinafter referred to 

DSSBCA); and

Calgary District Shooting Association (hereinafter referred to CDSA)

More will be referred to in evidence.

122. Evidence of their history, safety training and organized competitions will 

be submitted.

123. These well organized, safety conscious competitive shooting organizations 

provide a safe target shooting environment and experience with no public safety 

issue. The approved target ranges are constructed to design standards of the Canadian 

Firearm Centre and the Shooting Clubs and Ranges Regulations SOR/98-212 as 

previously described.

124. Participating competitive shooters of AR-15 rifles include Armed Forces 

personnel and police who use these practices and competitions to update, maintain 

and improve their competency with their service carbines, C7’s. The limitations of 

semi-automatic discharge and five cartridges magazine capacity are adhered to while 

the handling, target acquisition and safety procedures of these Armed Forces and 

police are improved by their own off house dedication to public safety. That their 

participation is a strong indication these sporting pursuits have no public safety issue 

and are legitimate sporting uses of the AR-15 and other restricted and non-restricted 

firearms.
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125. The applicants apply for an Interim Declaration of Invalidity of SOR/2020- 

96.

126. Was the no notice sudden enactment of SOR/2020-96 justified and is an 

Interim Declaration of Invalidity appropriate?

The Grounds are:

127. These previously non-restricted and restricted firearms were in the 

possession and use of licensed firearms owners who have been trained, vetted for 

public safety, licensed, governed in their storage, transported and use by the Firearms 

Act and Criminal Code.

128. The present political party who formed the prior Parliament was able to 

create and obtain Royal Ascent of Bill C-71 which categorized the CZ858 and Swiss 

Arms rifles as prohibited utilizing the full democratic procedures of Parliament and 

the Senate.

129. No exigent circumstances exist or have been demonstrated to justify the 

breaches of the licensed firearms owners’ rights under Section 7 or 8 of the Canadian 

Charter of Rights.

130. Regulation SOR/2020-97 acknowledges the suitability of the formerly non

restricted firearms for hunting wild game in Canada.

131. Regulation SOR/2020-97 recognizes that the possession at home and the 

storage of these newly prohibited firearms as a non-restricted or restricted is not a 

public safety issue.

132. Given that Native Canadians pursuant to Section 3 5 of the Constitution Act 

are subject to the same licensing registration, safe storage, safe use legislation by Acts 

and Regulations under the Firearms Act and the Criminal Code there is no reason at 

law that the possession and use of the firearms in Order in Council 2020-298 are to 

be treated differently in the hands of the non-native Canadians at the present time.
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The reasonable and lawful solution is for this Court to grant an Interim Declaration 

that OIC 2020-298 is of no force or effect and that SOR/2020-96 is of no force and 

effect.

133. Further grounds are that the term “variant” used has led to many firearms 

not specifically listed in OIC 2020-298 and SOR/2020-96 being determined to be 

“prohibited” by notation in the Firearms Reference Table and their registration 

certificates being “administratively expired”. This very important, critical,' 

information is difficult to ascertain given the facts that these firearms are not 

published in the Canada Gazette. Not all Canadians have computers and internet 

access to go to the FRT database on the RCMP website. In fact there is no mention 

of how to do this. This purpose of the Canada Gazette is to inform all Canadians. The 

RCMP website is not part of the Canada Gazette nor is the FRT law.

134. The changes to the FRT occur daily and are not published in the Canada 

Gazette because the FRT change due to a firearm being opined by a bureaucrat is not 

an act recognized by any Statutory Regulation of Canada.

135. That new FRT opinion will lead to criminal charges, seizure of property and 

loss of liberty as guaranteed under Sections 7 and 8 of the Canadian Charter of Rights 

and Freedoms.

136. To subject a licensed firearms owner to that jeopardy due to the opinion of 

a bureaucrat is outrageous, unlawful and illegal. To answer that the affected Canadian 

may challenge the bureaucrat’s opinion from the prisoner’s box as an accused in a 

Criminal Proceeding is outrageous unlawful and breach of Sections 7 and 8 of the 

Canadian Charter of Rights and Freedoms.

137. This is a real and present risk of criminal prosecution to licensed firearms 

owners who will without knowledge of a change in the categorization of their firearm 

will take it out of their home to use for hunting and target practice. This will and does 

immediately affect both firearms that were previously non-restricted and restricted.
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Even a use between May 1, 2020 and a subsequent change in the FRT opinion will 

lead to a criminal change.

138. The only way this Court has to eliminate this serious breach of Sections 7 

and 8 of the Canadian Charter of Rights and Freedoms is to grant an Interim 

Declaration that Order in Council 2020-298, SOR/2020-96 is null and void and of no 

force or effect.

139. The application will be supported by the following material:
(a) The Affidavit of John Hipwell, or some such other material or affidavit;

(b) The Affidavit of Andrew Vincent of the Ontario Rifle Association or some 

such other material or affidavit;

(c) The Affidavit of Morgan Andreassen of the Dynamic Sport Shooting BC

Association or some such other material or affidavit;

(d) The Affidavit of Keith Cunningham regarding the Dominion of Canada

Rifle Association or some such other material or affidavit;

(e) The Affidavit of participant in the International Practical Shooting

Competition or some such other material or affidavit;

(f) The Affidavit of a participant in the International Defensive Pistol

Association or some such other material or affidavit;

(g) The Affidavit(s) of a person who participates in competitive Target Sports 

using rifles affected by OIC 2020-298 or some such other material or affidavit;

(h) The Affidavit(s) of person(s) affected who participate in hunting with rifles 

affected by OIC 2020-298 or some such other material or affidavit;

(i) The Affidavit of Major(ret) Howard Michitish, CD, PPCLI, regarding 

technical characteristics of firearms affected by the OIC 2020-298 or some such other 

material or affidavit;

(j) The Affidavit of Grayson Klassen of Lone Butte Fish and Wildlife 

Association, Lone Butte 3 Gun BC Championships or some such other material or 

affidavit;

(k) The Affidavit of Wesley Winkle of Elwood Epps Sporting Goods or some 

such other material or affidavit;

29



(l) Affidavits regarding technical characteristics of firearms affected by the 

OIC 2020-298 and other firearms;

(m) The list of firearms affected by the OIC 2020-298 is not complete at the 

time of filing this application and may not be complete by the time limit to file the 

corresponding record. The applicant craves leave to add additional evidence to the 

record as the firearms affected by OIC 2020-298 are set out in the Firearms Reference 

Table, press releases of the Federal Government, postings on the Federal Government 

websites, lists in the Canada Gazette;

(n) Correspondence, memos, communications in all media by the respondent, 

members of Parliament, Employees of the RCMP that are not yet available but which 

will become available during the time to file the record and also after the time to file 

the record as this Court will allow as being relevant to the issues raised herein.

(o) Such further and other materials as counsel may advise and this Honourable 

Court may pennit or accept.

140. Motion for Extension Of Time to file Respondents Affidavits, Federal 

Courts Rules, 306.

a. The Courts are closed, restricted and limited to access due to the 

COVID-19 health pandemic.

b. This COVID-19 health pandemic also has an effect on the 

persons who will be supplying documentary evidence and 

affidavit evidence to this Honourable Court.

c. The affiants are located across Canada due to the Canada wide 

effect of the Order in Council 2020-298 and communication 

with them to marshal their evidence and bring it to this 

Honourable Court to be filed is affected by practical delays due 

to the COVID-19 pandemic.

d. Many of the affidavits and documentary evidences will exceed 

the technological limits prescribed by this Honourable Court for 

electronic filing and physical delivery to the clerk desk will be 

necessitated or special consent will be needed to allow extended
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technological limits. This will not be easy to do and both this 

Honourable Court and the applicant will need to work on timely 

solution that will have to be reviewed from time to time.

e. There will be no prejudice to the Respondents due to the 

extension of time.

f. The application has an effect on at least 100,000 firearms owners 

Canada wide referred to in the Order In Council 2020-298 and 

the extension is to allow the applicant to provide necessary 

evidence on the merits that is relevant to making full argument.

141. Motion for Specially Managed Proceeding pursuant to Federal Courts Rules

384.

a. This application effects at least 100,000 licensed firearms 

owners Canada wide and their Charter Rights, Bill of Rights and 

Criminal Prosecution status. The Firearms Act and Criminal 

Code is Canada wide.

b. Affiants are located Canada wide and cross examinations will 

need to be managed and will be effected by the COVID-19 

pandemic.

c. Social distancing and the need for personal protection 

equipment, remote video communication by secure means, 

logistical issues and practical health issues have to be met by the 

parties with co-operation of this Honourable Court.

d. Special management will allow all involved to find the solutions 

to provide an expedited and health conscious solution to the 

conduct of this application.

142. Material from the Tribunal pursuant to Federal Courts Rules 317.

a. The applicant requires certified copies of all documents relevant 

to the initiation of the concept, proposals study, public 

consultations, reports, press releases, opinions, advice,

31



communications in all media, that were prepared, conducted, 

commissioned, considered or received by the Respondents in 

respect of the

i. Order In Council 2020-298

ii. Regulation SOR/2020-96

iii. Order In Council 2020-299

iv. Regulation SOR/2020-97

v. Reports made pursuant to the Statutory Instruments

Act with respect to a, b, c, d above

vi. Domestic violence in Native and non Native

Communities

vii. All submissions, documents, transcripts of meetings, 

as referred to in the Regulatory Impact Analysis 

Statement that accompanies SOR/2020-98 in the

Canada Gazette

viii. Political analysis of the timing for the creation of the 

OIC’s and the Regulations, during the COVID-19 

pandemic.

Dated: May 27, 2020 at Toronto, ON

16 John Street
Thornhill, Ontario, L3T 1X8

Tel: 905-882-2422
Fax: 905-882-2431
Email: burlewlaw@gmail.com
Solicitor for the Applicant
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