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Vitakis v. Valchine, 987 So.2d 171 (2008)

 Vitakis v. Valchine, http://digitalcommons.hamline.edu/dri_mclvideo/8/

 FACTS: The parties' settlement agreement included a provision that required the wife to "provide" the 

couple's frozen embryos to the husband so that he could dispose of them. Wife alleged mediator 

misconduct in the form of coercion, duress, misinformation. 

 Court: "During a court-ordered mediation, the mediator is no ordinary third party, but is, for all intent and 

purposes, an agent of the court carrying out an official court-ordered function. We hold that the court 

may invoke its inherent power to maintain the integrity of the judicial system and its processes by 

invalidating a court-ordered mediation settlement agreement obtained through violation and abuse of 
the judicially-prescribed mediation procedures." 793 So.2d at 1099.

 HELD: Appellate court upheld trial court ruling that there was no mediator misconduct and therefore 

the settlement agreement terms controlled.

http://digitalcommons.hamline.edu/dri_mclvideo/8/


Mediator Responsibility 

 Fla. R. Med. 10.310(a): …A mediator is responsible for assisting the parties in 

reaching informed and voluntary decisions while protecting their right of 

self-determination.

 Fla. R. Med. 10.310(c), Committee Notes: Special Care should be taken to 

preserve the party’s right to self-determination if the mediator provides 
input to the mediation process

 Fla. R. Med. 10.370(c), Committee Notes: While mediators may call upon 

their own qualifications and experience to supply information and options, 

the parties must be given the opportunity to freely decide upon any 

agreement.

Controversy: Providing Input vs. Self-Determination



Constitutional Right to Procreate

14th Amendment protects our liberty interest (Meyer v. 

Nebraska)

Fundamental right to procreate (Skinner v. Oklahoma; 

sterilization of criminals)

Right to Privacy protects privacy in a marriage and 

therefore decisions to procreate or not procreate

(Griswold v. Connecticut; contraception) 



Assisted Reproduction

Kass v. Kass, 91 N.Y. 2d 554 (N.Y. 1998)

“It matters little whether the ovum/sperm union takes place in the 

private darkness of the fallopian tube or the public glare of a Petri 

dish.”



EMBRYOS- defined

FL Statutes

742.13 Definitions (12) “Preembryo” means the 

product of fertilization of an egg by a sperm until the 

appearance of the embryonic axis.



EMBRYO- donation

742.14 Donation of eggs, sperm, or preembryos.—

The donor of any egg, sperm, or preembryo, other 

than the commissioning couple or a father who has 

executed a preplanned adoption agreement under s. 

63.213, shall relinquish all maternal or paternal rights 

and obligations with respect to the donation or the 

resulting children. Only reasonable compensation 

directly related to the donation of eggs, sperm, and 

preembryos shall be permitted.

http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0000-0099/0063/Sections/0063.213.html


EMBRYOS- disposition

What else can you do besides donate embryos?
Store (how long?; fees; family structure change)

Destroy

Give to Medical Research (see state statutes)

NOTE: the presumption is always that the embryos will be disposed of in 

a way decided jointly by the “Commissioning Couple”/creators, owners 

of the embryos



EMBRYOS- disposition

FL Statutes- continued

 742.17 Disposition of eggs, sperm, or preembryos; rights of inheritance. 

A commissioning couple and the treating physician shall enter into a written agreement that provides for the 
disposition of the commissioning couple’s eggs, sperm, and preembryos in the event of a divorce, the death 
of a spouse, or any other unforeseen circumstance.

(1) Absent a written agreement, any remaining eggs or sperm shall remain under the control of the party that 
provides the eggs or sperm.

(2) Absent a written agreement, decisionmaking authority regarding the disposition of preembryos shall 
reside jointly with the commissioning couple.

(3) Absent a written agreement, in the case of the death of one member of the commissioning couple, any 
eggs, sperm, or preembryos shall remain under the control of the surviving member of the commissioning 
couple.

(4) A child conceived from the eggs or sperm of a person or persons who died before the transfer of their 
eggs, sperm, or preembryos to a woman’s body shall not be eligible for a claim against the decedent’s estate 
unless the child has been provided for by the decedent’s will.



EMBRYOS- Medical Agreement

742.17 Disposition of eggs, sperm, or preembryos; 
rights of inheritance. 

A commissioning couple and the treating physician 
shall enter into a written agreement that provides for 
the disposition of the commissioning couple’s eggs, 
sperm, and preembryos in the event of a divorce, the 
death of a spouse, or any other unforeseen 
circumstance.



EMBRYOS- Medical Consent/Agreement 

MEDICAL CONSENTS

majority of courts consider them in deciding the disposition, but the 
consents are usually not treated as a final agreement (exceptions; case 
law varies); not the end all, be all

ISSUES: Consents are not clear, parties are not always informed on what 
they are signing, don’t encompass all issues/possibilities, tend to be 
templates so beware of correct designation of the parties 
(he/she/donor/gamete provider), not technically a contract for 
purposes of a dispute, ask yourself: who filled out the consent? 

ASRM: abandoned 5 years can destroy after diligent search; and, 
consents should include disposition of the parties



EMBRYOS- medical consent issues

Medical Consent issues:

 T.M.H v. D.M.T Fla. 5th DCA 2011

 F: lesbian couple [one was genetic mother & the other the birth mother]); 
birth mother tried to take child away from her partner who was the 

genetic contributor, after years of raising the child together

H: the court held that even though the genetic contributor signed the IVF 

“donor” consents (under FL 742.14 a donor relinquishes all rights), the 

consents were boilerplate and did not reflect her intentions of wanting to 
become a parent with her partner 



EMBRYOS- joint decision

742.17 Disposition of eggs, sperm, or preembryos; 

rights of inheritance. 

(2) Absent a written agreement, decisionmaking
authority regarding the disposition of preembryos
shall reside jointly with the commissioning couple.



EMBRYOS- joint disposition; no IVF consent

DAVIS v. DAVIS 842 SW 2d 588 (1992)

 Facts: divorce; frozen embryos; ex-wife wanted “custody” to donate; ex-husband did not want 

another child and wants them discarded; no IVF Consent stating disposition

 3 prong Analysis:

1. Preference of the parties (donate vs. discard)

2. Is there an agreement/contract?

3. What are the parties’ intentions? (let someone else have a baby vs. avoid parenthood)

 Held: 

 Embryos are neither persons nor property, “but occupy an interim category that entitles them to special 
respect because of their potential for human life.” ***

 Court will not compel a person to become a parent; right to procreate is of = significance to the right to not 

procreate



EMBRYOS

Case Law/Public Policy: 

Courts will not compel/force someone to procreate/have a child

 Exceptions, courts analysis:

1. Is there a contract/prior agreement that says otherwise?

2. Preference/Intention of the parties?

1. Intention is important: courts have held in cases where father was not 
genetically related (sperm donor) that he was responsible for child 
support because his intention was to have a child with his then wife  

3. Balance the parties’ interests’ (i.e. is this their only chance to have a 
genetic child?)

However, some jurisdictions have held that if neither party agrees, the embryos 
will be stored indefinitely



EMBRYOS- balance of the parties’ interests

Reber v. Reiss, No. 1351 EDA 2011; Superior Court of 

Pennsylvania, decided 2012

 Facts: Couple underwent IVF when wife was diagnosed with breast 

cancer at the age of 36; they later divorced; wife wanted the embryos 

since they were her only opportunity to have her own children due to 

cancer and her age; husband had child with someone else after divorce

Held: despite public policy not to force procreation, awarded embryos to 

wife because it is her only opportunity to have her own children

Note: wife said she would not seek child support; court did not address 

this



EMBRYOS- death & disposition

742.17 Disposition of eggs, sperm, or preembryos; 

rights of inheritance. 

(3) Absent a written agreement, in the case of the 
death of one member of the commissioning couple, 
any eggs, sperm, or preembryos shall remain under 
the control of the surviving member of the 
commissioning couple.



EMBRYOS- inheritance 

742.17 Disposition of eggs, sperm, or preembryos; 
rights of inheritance. 

(4) A child conceived from the eggs or sperm of a 
person or persons who died before the transfer of 
their eggs, sperm, or preembryos to a woman’s body 
shall not be eligible for a claim against the 
decedent’s estate unless the child has been 
provided for by the decedent’s will.



EMBRYO- conclusion

 Is there a previously drafted agreement? What does it address?

 How many embryos/gametes are there?

 What are the parties’ intentions with these embryos/gametes?

 Disposition

Any scenarios that would affect the overall decision

 Duration

Should be clear and unambiguous 

 Child support/Inheritance if used after couple divorces

 Court has wide discretion, so important for parties to know if they want 
something specific done; or, conversely, should the court decide?



SURROGACY

Statutes

 742.13 Definitions. (2) “Commissioning couple” means the 

intended mother and father of a child who will be conceived by 

means of assisted reproductive technology using the eggs or 

sperm of at least one of the intended parents.

 742.15 Gestational surrogacy contract.

 742.16 Expedited affirmation of parental status for gestational 

surrogacy. (7) When at least one member of the commissioning 

couple is the genetic parent of the child, the commissioning 

couple shall be presumed to be the natural parents of the child.



SURROGACY

Parties:

Surrogate/ Gestational Carrier

Traditional Carrier/Volunteer Mother

Commissioning Couple/ Intended Parents



SURROGACY

Baby M

 Case of first impression; 1st US ruling on surrogacy

 No statutes at the time

 Traditional surrogacy

 K parties: genetic father & surrogate

 Held: against public policy ($ for baby [adoption] 
& child should grow up with natural parents); no 
voluntary surrender

 Custody with father and surrogate

 Note*: stated they are not against surrogacy as 
long as no payment for baby and it is voluntary 
surrender; suggested a change in statutes



SURROGACY

JOHNSON V. CALVERT 5 CAL. 4TH 84 (1993)

 FACTS: husband & wife’s gamete transferred to carrier; contract

 Court: both women were “mothers” in eyes of the law so the court 
looked at the parties’ intentions, hence, “intended parents”; “she who 
intended to bring about the birth of a child that she intended to raise 
as her own- is the natural mother under California law…”

 Held: husband & wife are the parents; surrogate has no parental rights



SURROGACY

JOHNSON V. CALVERT 5 CAL. 4TH 84 (1993) – continued 

 Not like adoption so adoption statutes dont apply:

“Gestational surrogacy differs in crucial respects from adopt and so is not 
subject to the adoption statutes.” (parties voluntarily agreed to this prior to 
pregnancy; payment was for duties in gestating, not to give up parental 
rights)

 Not exploitation of women:

 Implied it is demeaning to suggest a woman cannot “knowingly and 
intelligently agree to gestate and deliver a baby...”

“...no proof that surrogacy contracts exploit poor women to any greater 
degree than economic necesity in general...”



SURROGACY

Issues:
 The child is presumed to be the child of the Commissioning Couple so in 

the event of a divorce, the courts will rule on time sharing/ custody the 

same as in a case where the wife was pregnant herself

 Just make sure to take the pregnancy into account; potential child



ART LAW

Questions?


