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Where the Injured Fly for 
Justice



The Goals of Mediation

 Mediation allows a neutral third party to guide 

participants through their issues in a way that 

improves communication, reduces stress, saves 

time and money, and ultimately allows everyone 

involved to move forwards with their life.

 Mediators are supposed to be impartial, it is 

critical for them to be neutral. 



Mediators need to have insight 
into their own perspectives to 
understand and avoid the impact 
the implicit biases may have on 

the parties involved and the 
outcome of the mediation.



We all have implicit biases. To 

maintain neutrality mediators 
must be aware of their implicit 

biases, judgements and 
assumptions about the 

participants.



 Research of implicit social cognition has 

shown that there is a variance between 

implicit and explicit cognition, that 

implicit cognitions can predict behavior 

better than explicit cognitions, that 

there is strong favoritism for ones own 

group and that implicit cognitions can 

be changed.



A Very Diverse Place 
Florida



https://www.youtube.com/watch?v=4mQWbHY8
ubg

https://www.youtube.com/watch?v=4mQWbHY8ubg


Florida 

 One of the most diverse states of United States.  

 500 years of History.

 First permanent European settlement in the United 
States at St. Augustine in 1565.

 Five Flags have flown over Florida.  Spain, France, 
England,  United States,  and Confederacy



Florida The Sunshine State
 Some stats from the United States Census Bureau 2014

 Population, 2014 estimate   19,893,297 

 White alone, percent, 2014 (a)   77.8% 

 Female persons, percent, 2014   51.1% 

 Black or African American alone, percent, 2014 (a)   16.8% 

 American Indian and Alaska Native alone, percent, 2014 (a)   0.5% 

 Asian alone, percent definition and source info Asian alone, percent, 2014 (a)   2.8% 

 Native Hawaiian and Other Pacific Islander alone, percent definition and source info Native 
Hawaiian and Other Pacific Islander alone, percent, 2014 (a)   0.1% 

 Two or More Races, percent definition and source info Two or More Races, percent, 2014   2.0% 

 Hispanic or Latino, percent definition and source info Hispanic or Latino, percent, 2014 (b)   24.1% 

 White alone, not Hispanic or Latino, percent definition and source info White alone, not Hispanic or 
Latino, percent, 2014   55.8% 



 Foreign born persons, percent, 2009-2013   19.4% 

 Language other than English spoken at home, 
27.4% 2009-2013 

 Black-owned firms, percent, 2007   9.0%

 Asian-owned firms, percent, 2007  3.2% 

 Hispanic-owned firms, percent, 2007   22.4% 

 Women-owned firms, percent, 2007   28.9% 

 Median household income, 2009-2013   $46,956 

 Persons below poverty level, percent, 2009-2013   
16.3% 



Update 2017

 Latest  U.S. Census Bureau, figures show that the 
state's population is at 20,612.439.

 Florida remains the nation's third-most-populous 
state behind California and Texas. 



Professor Rachel D. Godsil
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The Perception Institute, Co-Founder



Mission:  To create real-world solutions from cutting-edge 
mind science research to reduce discrimination and other 
harms linked to race, gender, and other identity differences.

Vision:  A world free from discrimination and other harms 
linked to cultural and social identity differences.



FLORIDA SUPREME COURT COMMITTEE 
ON FAIRNESS AND DIVERSITY 

"Embracing Fairness and Diversity to Impart Change"

JUDGE PETER ESTRADA, CHAIR

JUDGE CLAUDIA RICKERT ISOM, VICE-CHAIR



VISION

A state court system free from bias 

and discriminatory practices

MISSION 

The mission of the Standing 

Committee on Fairness and 

Diversity is to eliminate bias in the 

State Courts System by developing 

strategies and identifying resources 

to advance that effort.



Are You Quick To Judge?

 https://www.youtube.com/watch?v=Fzn_AKN67oI

https://www.youtube.com/watch?v=Fzn_AKN67oI


Location of Where You 
Would Live?

 If you are looking to buy or rent in a certain 
neighborhood, is there a point at which you think 
"there are too many people unlike me in this 
community, and I'm looking elsewhere"?

 CNN RACE AND REALITY 2015



Who do you Have as 
Friends?  

 research suggests that implicit biases and 
stereotypes -- positive and negative -- are 
maintained through persistent lack of contact 
with others beyond your "ingroup," the term 
psychologists use to describe people who share 
certain characteristics.

 CNN RACE AND REALITY 2015



What Is Implicit Bias

 “Implicit bias” is a term of art referring to relatively 
unconscious and relatively automatic features of 
prejudiced judgment and social behavior.



Learning Objectives

 By learning about the concept of implicit bias and 
the science of decision making, mediators will 
have the tools to understand the role unconscious 
bias plays in negotiation dynamics and how 
mediators can consciously reduce the impact of 
bias and prejudice without losing impartiality as a 
neutral during the dispute resolution process.



Introduction to 
Implicit Bias



COMMUNICATION

How do we communicate?

Experts Estimate Homo Sapiens 
have existed for over 2 million 

years

 Language has existed less than 
200,00 years

Yet, here we are!



What are we 
communicating?

Openess

Acceptance

Active Bias

Indifference

Impatience



Florida Rules for Certified &
Court‐Appointed Mediators

 ETHIC CONSIDERATIONS



MEDIATION

 Rule 10.210 Mediation Defined

Mediation is a process whereby a neutral 
and impartial third person acts to 

encourage and facilitate the resolution of a 
dispute without prescribing what it should 

be. It is an informal and non-adversarial 
process intended to help disputing parties 
reach a mutually acceptable agreement.



Rule 10.220 Mediator’s 
Role

 The role of the mediator is to reduce 

obstacles to communication, assist in the 
identification of issues and exploration of 

alternatives, and otherwise facilitate 
voluntary agreements resolving the 
dispute. The ultimate decision-making 

authority, however, rests solely with the 
parties.



Rule 10.300 Mediator’s 

Responsibility to the Parties

 The purpose of mediation is to provide a forum for 

consensual dispute resolution by the parties. It is not an 

adjudicatory procedure. Accordingly, a mediator’s 

responsibility to the parties includes honoring their right of 

self-determination; acting with impartiality; and avoiding 

coercion, improper influence, and conflicts of interest. A 

mediator is also responsible for maintaining an appropriate 

demeanor, preserving confidentiality, and promoting the 

awareness by the parties of the interests of non-

participating persons. A mediator’s business practices 

should reflect fairness, integrity and impartiality.



Rule 10.330 Impartiality

 (a) Generally. A mediator shall maintain 

impartiality throughout the mediation 
process. Impartiality means freedom from 

favoritism or bias in word, action, or 
appearance, and includes a 
commitment to assist all parties, as 

opposed to any one individual.



Rule 10.620 Integrity and 
Impartiality

 A mediator shall not accept any 

engagement, provide any service, or 
perform any act that would 
compromise the mediator's integrity 
or impartiality.



Rule 10.830 Sanctions

 Oral Admonishment

 Written Reprimand

 Restriction on type of cases that can be 

mediated

 Suspension up to one year

 Decertification or if not certified barred from 
service as a mediator under Florida Rules of 

Civil Procedure 



RULE 4-8.4(D), RULES 
REGULATING THE FLORIDA 
BAR



 (d) engage in conduct in connection with the 

practice of law that is prejudicial to the 

administration of justice, including

 to knowingly, or through callous indifference, 
disparage, humiliate, or discriminate against litigants, 

jurors, witnesses, court personnel, or other lawyers on 
any basis, including, but not limited to, on account of 

race, ethnicity, gender, religion, national origin, 

disability, marital status, sexual orientation, age, 
socioeconomic status, employment, or physical 

characteristic



Sanctions

 Report to the local Circuit 

Professionalism Committee

 Compliant to the Florida Bar

 Sanctions not limited to public 
reprimand to suspension from the 
Bar.



Fairness, Diversity and 

Implicit Bias

Using 

Science to 

Understand 

the Decision 

Making 

Process



What the Research Shows



What does the research say?

• African Americans 

and particularly 
those with darker skin 

and more Afrocentric 
features are subject 
to harsher 

punishments in 
sentencing and more 

likely to be 
sentenced to the 
death penalty. (Blair 

et al, Eberhardt et al 
2006).

• Dismissal rates of Title 

VII claims are 30% 
higher following the 

Supreme Court’s 
pleading decisions –
but contract cases 

did not change at all 
(and cases brought 

by Black plaintiffs are 
slightly more likely to 
be dismissed.)



Does this mean we are 

“racists”?

Not necessarily.

Research suggests that the 
vast majority of all Americans 

consciously hold egalitarian 

norms.

The vast majority of of us 

undoubtedly want to be fair.

What explains the 

disjuncture between our 

conscious values and public 

perception and research 

evidence?



Our Minds



Our Brains in Action

Blue

Blue

Green

Please state the color of  the text

Black

Red

Green

Blue

Black

Blue

Black

Red

Green

Green

Green

Red

Black



http://www.youtube.com/watch?v=yrqrkihlw-s 

Awareness Test

http://www.youtube.com/watch?v=yrqrkihlw-s
http://www.youtube.com/watch?v=yrqrkihlw-s
http://www.youtube.com/watch?v=yrqrkihlw-s


How is this relevant to 

diversity and fairness?
• The effect of 

our society’s stereotypes on 
how our brains operate . . . 

• We want to be egalitarian, 
but our brains’ automatic 

functions may make that 

more difficult than it seems.



Neurological Origins

 Limbic system – categorizes what we perceive

 The limbic system is a 

very old part of the brain;

it can be found in animals.

 It is also very fast.

 One part of the limbic system, the amygdala, is responsible 
for strong emotional responses (i.e., fight or flight)

42

The Art of Happiness in a Troubled World. By the Dalai Lama and Howard Cutler. (2009). Graphic - <www.buzzle.com/articles/the-role-of-values-in-

wisdom.html>



The Role of the Unconscious Mind 

The subconscious mind uses three 

processes to make sense of the millions of 

bits of information that we perceive

1. Sorting into categories

2. Creating associations between things

3. Filling in the gaps when we only receive 

partial information

These three processes together add up to 
schemas: the “frames” through which our 

brains help us understand and navigate the 

world

[ 32 ]Belonging in Education



How many triangles?

Our brain 

processes 

stimuli so that 

we see what we 

expect to see.



Categorizing People
Stereotypes

• Schemas about people are 

referred to as “stereotypes” 

and we use them all the time.

• Should we/can we try never 

to use stereotypes?

Always a problem?



Our Daily Walk



Schemas and People

Preference v. Bias

1) Schemas That Categorize 
People , e.g. child, elder, 

man, woman, White, 
Black, Catholic.  
Associations that are 
generalized about those 
schemas = Stereotypes

2) Positive Associations With 
Stereotypes = Preferences

3) Negative Associations With 
Stereotypes = Prejudices

Stereotypes



Stereotypes and Attitudes

 Stereotypes:  traits 

associated with a 

particular group.

 Attitudes:  warmth 

or coldness toward 

a particular group.

 We can have 

positive stereotypes 

and negative 

attitudes about 

particular group.



Name Five Observations



Stereotypes and Myths

 Latinos as a group are 

often judged as 

unwanted and unskilled 

newcomers, earning 

considerably less than 
Whites per year (30% less 

in 2007, according to the 

U.S. Bureau of Labor 

Statistics, 2007).

• Fewer than 30% of poor 

people in the United States 

are black.  The public assumes 

this number to be 50 – 60%. 

(Krizay, 2011)

• Blacks are much more likely 

than whites to be portrayed 
as criminals (Welch, 2007). 



Defining Implicit Bias

 Implicit bias refers to the automatic association of 
stereotypes or attitudes toward particular groups.

 A person can  have deeply held conscious beliefs 
that all people should be treated fairly regardless 
of race and still have implicit biases.



How Do We Measure 

Bias?



PROJECT IMPLICIT

Implicit Association Test 

 Measures time 

differences between 
“schema consistent 

pairings” and “scheme 

inconsistent pairings”

 Most people perform 

second task more slowly.



What does the IAT tell 
us?

 It is not a DNA test – social 
scientists do not recommend it as a 
mechanism to “diagnose” an 
individual.

 As a tool to be used for 
research purposes, with 
millions of users over time, 
it is of great value in telling 
us about societal trends.



Other measurements

 fMRI imaging shows that 

the amygdala (where 

fear is registered) is often 

activated by the image 

of Black male faces.



EXERCISING THE 

UNCONSCIOUS





We All Judge



Link to Behavior

 Does it predict 

behavior?

 In general, IAT scores 

predict behavior more 

accurately than explicit 

attitudes.

 White judges with 

greater implicit bias 

against blacks were 
harsher on defendants 

when primed.



What can be done?

 “Debiasing”

 Research is fairly new 

on eliminating implicit 
biases.

 Challenging in light of 

the prevalence of 
stereotyping in the 

media and culture.

 Some promising 
interventions.

 Bias Over-ride

 Research is much more 

developed that we can 
use our conscious and 

explicit intentions to 
over-ride the 

behavioral effects of 

implicit bias.

 Requires effort and 
thoughtful approaches 

that are context 
dependent.



Strategies 

Use decision-support 

 Note taking

 Checklists

 Develop criteria

 Articulate reasons

 All will prevent reliance 

on “heuristics” or short 

cuts which are often 
shaped by stereotypes 

and biases.

Institute feedback 

mechanisms

 Formal data collection

 Opportunities for 360 
feedback about 

relational dynamics.

 Understand that “color-

blindness” will be 

insufficient either in 

decision-making or in 

cross-racial interactions.



Lessons Learned

DEBIASING

 Techniques to 

use to use to be 

sure decision 

making is not 

biased.



Techniques & Strategies

Education

Reduce load

Encourage 
attention to 
detail & 
mindfulness 
in decision 
making

Develop 
checklists

 Exposure to 
different 
groups

 Environment

 Review 
organizational 
behavior



Role Playing



SAFE PLACES



P.A.U.S.E. DON’T BLINK

 P-Pay attention to what’s 
actually 
happening beneath the 
judgements                                                    
and assessments

 A-Acknowledge your own 
reactions,                                                    
interpretations, and judgments

 U-Understand the other 
reactions, 
interpretations, and judgements 
that may be possible

 S-Search for the most 
empowering,                                                    
productive way to deal with the 
situation

 E-Execute your action plan



In Summary

Implicit Bias is . . . 



Implicit Bias Is

Universal

Changes Perception

Changes Behavior

Can Create Division

Must Be Acknowleged to Be 
Neutralized

 Is Malleable 



The Good News Is

Motivation to be fair 

does 

make a difference.



Thoughts

 Avoid Prejudicial comments!

 Disrespect!

 Negative body language!

 Lack of listening or communication

 Lumping people together; as in: “all you ____’s 

are ____.”!

 Recognize individual uniqueness.! 



THOUGHTS

 Prepare for cross-cultural and diversity 

issues 

 Do not permit any parties to interject such 
issues as race, prejudice or engage in 
discrimination unless its relevant to the 

cause.



Finally

 https://www.youtube.com/watch?v=JM9wAa3ozi
U

https://www.youtube.com/watch?v=JM9wAa3oziU


Never Stop Learning



And now you have it . . . 



Resources

 Carol Izumi, Implicit Bias and the Illusion of Mediator Neutrality , 
34 Wash. U.J.L. & Pol’y 71 (2010), 
http://openscholarship.wustl.edu/cgi/viewcontent.cgi?article=
1054&context=law_journal_law_policy

 Perception Institute website, 
https://perception.org/research/implicit-bias/

 National Center for State Courts website,  
http://www.ncsc.org/~/media/Files/PDF/Topics/Gender%20an
d%20Racial%20Fairness/Implicit%20Bias%20FAQs%20rev.ashx

 American Bar Association website,  
http://www.americanbar.org/groups/l itigation/initiatives/task-
force-implicit-bias.html

 Rachel Godsil Lecture available at 
http://scholarlycommons.law.hofstra.edu/lectures_scholar_in_r
esidence/1/

 Project Implicit website, 
https://implicit.harvard.edu/implicit/takeatest.html

http://openscholarship.wustl.edu/cgi/viewcontent.cgi?article=1054&context=law_journal_law_policy
https://perception.org/research/implicit-bias/
http://www.ncsc.org/~/media/Files/PDF/Topics/Gender and Racial Fairness/Implicit Bias FAQs rev.ashx
http://www.americanbar.org/groups/litigation/initiatives/task-force-implicit-bias.html
http://scholarlycommons.law.hofstra.edu/lectures_scholar_in_residence/1/

