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Mediation Matrix 2016: Ethics & Authorities 

Florida Statute, Court Procedural, and Professional Rules 

 

Statute  
Chapter 44, Florida Statutes, Mediation Alternatives to Judicial Action, was 
adopted by the Florida Legislature in 1987 (effective 1988).  It authorized 
judges to send any, all, or some of their caseload to mediation or arbitration 
subject to Supreme Court rules. 
 
Two sections of this chapter have different provisions based upon whether 
the mediations are court-connected or not.    

 Section 44.107 Immunity for arbitrators, mediators and 
mediator trainees 

 Sections 44.401 - 406 Mediation Confidentiality and Privilege Act 
 

Selected Procedural Rules for Court-Connected Mediations  

These rules attach to mediations based upon the jurisdiction of the 
referring court.  They do not attach to mediations outside of the court 
system unless a mediation program or parties chose to bind themselves to 
these rules.  

 Florida Rules of Civil Procedure 1.720 – 1.750  

 Florida Small Claims Rule 7.090  

 Florida Rules of Juvenile Procedure 8.290 

 Florida Rules of Appellate Procedures 9.720 – 9.740  

 Family Law Rules of Procedure 12.740-12.741 
 
 
Professional Rules  

The professional standards (ethical rules) apply to all mediations conducted 
by a Supreme Court certified mediator regardless of venue or jurisdiction.  

 Florida Rules for Certified and Court-Appointed Mediators 
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Chapter 44, Florida Statutes, Mediation Alternatives to Judicial Action  

 
44.107  Immunity for arbitrators, mediators, and mediator trainees.--  

(1) Arbitrators serving under s. 44.103 or s. 44.104, mediators serving under s. 44.102, and 
trainees fulfilling the mentorship requirements for certification by the Supreme Court as 
a mediator shall have judicial immunity in the same manner and to the same extent as a 
judge.  

(2) A person serving as a mediator in any noncourt-ordered mediation shall have immunity 
from liability arising from the performance of that person's duties while acting within 
the scope of the mediation function if such mediation is:  

(a) Required by statute or agency rule or order;  
(b) Conducted under ss. 44.401-44.406 by express agreement of the mediation 

parties; or  
(c) Facilitated by a mediator certified by the Supreme Court, unless the mediation 

parties expressly agree not to be bound by ss. 44.401-44.406.  
The mediator does not have immunity if he or she acts in bad faith, with malicious 
purpose, or in a manner exhibiting wanton and willful disregard of human rights, safety, 
or property.  

(3) A person serving under s. 44.106 to assist the Supreme Court in performing its 
disciplinary function shall have absolute immunity from liability arising from the 
performance of that person's duties while acting within the scope of that person's 
appointed function.  

 
44.401  Mediation Confidentiality and Privilege Act.--Sections 44.401-44.406 may be known 
by the popular name the "Mediation Confidentiality and Privilege Act."  
 
44.402  Scope.--  

(1) Except as otherwise provided, ss. 44.401-44.406 apply to any mediation:  
(a) Required by statute, court rule, agency rule or order, oral or written case-specific 

court order, or court administrative order;  
(b) Conducted under ss. 44.401-44.406 by express agreement of the mediation 

parties; or  
(c) Facilitated by a mediator certified by the Supreme Court, unless the mediation 

parties expressly agree not to be bound by ss. 44.401-44.406.  

(2) Notwithstanding any other provision, the mediation parties may agree in writing that 
any or all of s. 44.405(1), s. 44.405(2), or s. 44.406 will not apply to all or part of a 
mediation proceeding.  

 
44.403  Definitions.--As used in ss. 44.401-44.406, the term:  

(1) "Mediation communication" means an oral or written statement, or nonverbal conduct 
intended to make an assertion, by or to a mediation participant made during the course 
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of a mediation, or prior to mediation if made in furtherance of a mediation. The 
commission of a crime during a mediation is not a mediation communication.  

(2) "Mediation participant" means a mediation party or a person who attends a mediation 
in person or by telephone, videoconference, or other electronic means.  

(3) "Mediation party" or "party" means a person participating directly, or through a 
designated representative, in a mediation and a person who:  

(a) Is a named party;  
(b) Is a real party in interest; or  
(c) Would be a named party or real party in interest if an action relating to the 

subject matter of the mediation were brought in a court of law.  

(4) "Mediator" means a neutral, impartial third person who facilitates the mediation 
process. The mediator's role is to reduce obstacles to communication, assist in 
identifying issues, explore alternatives, and otherwise facilitate voluntary agreements to 
resolve disputes, without prescribing what the resolution must be.  

(5) "Subsequent proceeding" means an adjudicative process that follows a mediation, 
including related discovery.  

 
44.404  Mediation; duration.--  

(1) A court-ordered mediation begins when an order is issued by the court and ends when:  
(a) A partial or complete settlement agreement, intended to resolve the dispute and 

end the mediation, is signed by the parties and, if required by law, approved by 
the court;  

(b) The mediator declares an impasse by reporting to the court or the parties the 
lack of an agreement;  

(c) The mediation is terminated by court order, court rule, or applicable law; or  
(d) The mediation is terminated, after party compliance with the court order to 

appear at mediation, by:  
(1) Agreement of the parties; or  
(2) One party giving written notice to all other parties in a multiparty 

mediation that the one party is terminating its participation in the 
mediation. Under this circumstance, the termination is effective only 
for the withdrawing party.  

(2) In all other mediations, the mediation begins when the parties agree to mediate or as 
required by agency rule, agency order, or statute, whichever occurs earlier, and ends 
when:  

(a) A partial or complete settlement agreement, intended to resolve the dispute and 
end the mediation, is signed by the parties and, if required by law, approved by 
the court;  

(b) The mediator declares an impasse to the parties;  
(c) The mediation is terminated by court order, court rule, or applicable law; or  
(d) The mediation is terminated by:  

(1) Agreement of the parties; or  
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(2) One party giving notice to all other parties in a multiparty mediation 
that the one party is terminating its participation in the mediation. 
Under this circumstance, the termination is effective only for the 
withdrawing party.  

 
44.405  Confidentiality; privilege; exceptions.--  

(1) Except as provided in this section, all mediation communications shall be confidential. A 
mediation participant shall not disclose a mediation communication to a person other 
than another mediation participant or a participant's counsel. A violation of this section 
may be remedied as provided by s. 44.406. If the mediation is court ordered, a violation 
of this section may also subject the mediation participant to sanctions by the court, 
including, but not limited to, costs, attorney's fees, and mediator's fees.  

(2) A mediation party has a privilege to refuse to testify and to prevent any other person 
from testifying in a subsequent proceeding regarding mediation communications.  

(3) If, in a mediation involving more than two parties, a party gives written notice to the 
other parties that the party is terminating its participation in the mediation, the party 
giving notice shall have a privilege to refuse to testify and to prevent any other person 
from testifying in a subsequent proceeding regarding only those mediation 
communications that occurred prior to the delivery of the written notice of termination 
of mediation to the other parties.  

(4)(a)  Notwithstanding subsections (1) and (2), there is no confidentiality or privilege 
attached to a signed written agreement reached during a mediation, unless the parties 
agree otherwise, or for any mediation communication:  

(1) For which the confidentiality or privilege against disclosure has been 
waived by all parties;  
(2) That is willfully used to plan a crime, commit or attempt to commit a 
crime, conceal ongoing criminal activity, or threaten violence;  
(3) That requires a mandatory report pursuant to chapter 39 or chapter 415 
solely for the purpose of making the mandatory report to the entity requiring 
the report;  
(4) Offered to report, prove, or disprove professional malpractice occurring 
during the mediation, solely for the purpose of the professional malpractice 
proceeding;  
(5) Offered for the limited purpose of establishing or refuting legally 
recognized grounds for voiding or reforming a settlement agreement reached 
during a mediation; or  
(6) Offered to report, prove, or disprove professional misconduct occurring 
during the mediation, solely for the internal use of the body conducting the 
investigation of the conduct.  

(b) A mediation communication disclosed under any provision of subparagraph (a)3., 
subparagraph (a)4., subparagraph (a)5., or subparagraph (a)6. remains confidential and is 
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not discoverable or admissible for any other purpose, unless otherwise permitted by this 
section.  

(5) Information that is otherwise admissible or subject to discovery does not become 
inadmissible or protected from discovery by reason of its disclosure or use in mediation.  

(6) A party that discloses or makes a representation about a privileged mediation 
communication waives that privilege, but only to the extent necessary for the other 
party to respond to the disclosure or representation.  

 
44.406  Confidentiality; civil remedies.--  

(1) Any mediation participant who knowingly and willfully discloses a mediation 
communication in violation of s. 44.405 shall, upon application by any party to a court of 
competent jurisdiction, be subject to remedies, including:  

(a) Equitable relief.  
(b) Compensatory damages.  
(c) Attorney's fees, mediator's fees, and costs incurred in the mediation proceeding.  
(d) Reasonable attorney's fees and costs incurred in the application for remedies 

under this section.  
 

(2) Notwithstanding any other law, an application for relief filed under this section may not 
be commenced later than 2 years after the date on which the party had a reasonable 
opportunity to discover the breach of confidentiality, but in no case more than 4 years 
after the date of the breach.  

(3) A mediation participant shall not be subject to a civil action under this section for lawful 
compliance with the provisions of s. 119.07.  
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Selected Florida Rules of Civil Procedure - Rules 1.720 – 1.750 
 

Rule 1.720 Mediation Procedures 
(a) Appearance at Mediation.  Unless otherwise permitted by court order or stipulated by 

the parties in writing, a party is deemed to appear at a mediation conference if the 
following persons are physically present: 

(1) The party or a party representative having full authority to settle without further 
consultation; and 

(2) The party’s counsel of record, if any; and 
(3) A representative of the insurance carrier for any insured party who is not such 

carrier’s outside counsel and who has full authority to settle in an amount up to 
the amount of the plaintiff’s last demand or policy limits, whichever is less, 
without further consultation. 

(c) Party Representative Having Full Authority to Settle.  A “party representative having full 
authority to settle” shall mean the final decision maker with respect to all issues 
presented by the case who has the legal capacity to execute a binding settlement 
agreement on behalf of the party. Nothing herein shall be deemed to require any party 
or party representative who appears at a mediation conference in compliance with this 
rule to enter into a settlement agreement. 

(d) Appearance by Public Entity.  If a party to mediation is a public entity required to 
operate in compliance with chapter 286, Florida Statutes, that party shall be deemed to 
appear at a mediation conference by the physical presence a representative with full 
authority to negotiate on behalf of the entity and to recommend settlement to the 
appropriate decision-making body of the entity. 

(e)  Certification of Authority.  Unless otherwise stipulated by the parties, each party, 10 
days prior to appearing at a mediation conference, shall file with the court and serve all 
parties a written notice identifying the person or persons who will be attending the 
mediation conference as a party representative or as an insurance carrier 
representative, and confirming that those persons have the authority required by 
subdivision (b). 

(f) Sanctions for Failure to Appear.  If a party fails to appear at a duly noticed mediation 
conference without good cause, the court, upon motion, shall impose sanctions, 
including award of mediation fees, attorneys’ fees, and costs, against the party failing to 
appear. The failure to file a confirmation of authority required under subdivision (e) 
above, or failure of the persons actually identified in the confirmation to appear at the 
mediation conference, shall create a rebuttable presumption of a failure to appear.  

(g) Adjournments.  The mediator may adjourn the mediation conference at any time and 
may set times for reconvening the adjourned conference notwithstanding rule 1.710(a). 
No further notification is required for parties present at the adjourned conference. 

(h) Counsel.  The mediator shall at all times be in control of the mediation and the 
procedures to be followed in the mediation. Counsel shall be permitted to communicate 
privately with their clients. In the discretion of the mediator and with the agreement of 
the parties, mediation may proceed in the absence of counsel unless otherwise ordered 
by the court. 
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(i) Communication with Parties or Counsel.  The mediator may meet and consult privately 
with any party or parties or their counsel. 

(j) Appointment of the Mediator. 

(1) Within 10 days of the order of referral, the parties may agree upon a stipulation 
with the court designating: 

(A) a certified mediator, other than a senior judge presiding as a judge in 
that circuit; or 

(B) a mediator, other than a senior judge, who is not certified as a 
mediator but who, in the opinion of the parties and upon review by the 
presiding judge, is otherwise qualified by training or experience to 
mediate all or some of the issues in the particular case. 

(2) If the parties cannot agree upon a mediator within 10 days of the order of 
referral, the plaintiff or petitioner shall so notify the court within 10 days of the 
expiration of the period to agree on a mediator, and the court shall appoint a 
certified mediator selected by rotation or by such other procedures as may be 
adopted by administrative order of the chief judge in the circuit in which the action 
is pending. At the request of either party, the court shall appoint a certified circuit 
court mediator who is a member of The Florida Bar.  

(3) If a mediator agreed upon by the parties or appointed by a court cannot serve, a 
substitute mediator can be agreed upon or appointed in the same manner as the 
original mediator. A mediator shall not mediate a case assigned to another mediator 
without the agreement of the parties or approval of the court. A substitute mediator 
shall have the same qualifications as the original mediator. 

(k) Compensation of the Mediator.  The mediator may be compensated or uncompensated.  
When the mediator is compensated in whole or part by the parties, the presiding judge 
may determine the reasonableness of the fees charged by the mediator. In the absence 
of a written agreement providing for the mediator’s compensation, the mediator shall 
be compensated at the hourly rate set by the presiding judge in the referral order. 
Where appropriate, each party shall pay a proportionate share of the total charges of 
the mediator. Parties may object to the rate of the mediator’s compensation within 15 
days of the order of referral by serving an objection on all other parties and the 
mediator. 

Rule 1.730 Completion of Mediation 
(a) No Agreement.  If the parties do not reach an agreement as to any matter as a result of 

mediation, the mediator shall report the lack of an agreement to the court without 
comment or recommendation. With the consent of the parties, the mediator’s report 
may also identify any pending motions or outstanding legal issues, discovery process, or 
other action by any party which, if resolved or completed, would facilitate the possibility 
of a settlement. 

(b) Agreement.  If a partial or final agreement is reached, it shall be reduced to writing and 
signed by the parties and their counsel, if any. The agreement shall be filed when 
required by law or with the parties’ consent. A report of the agreement shall be 
submitted to the court or a stipulation of dismissal shall be filed. By stipulation of the 
parties, the agreement may be electronically or stenographically recorded. In such 
event, the transcript may be filed with the court. The mediator shall report the 
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existence of the signed or transcribed agreement to the court without comment within 
10 days thereof. No agreement under this rule shall be reported to the court except as 
provided herein. 

(c) Imposition of Sanctions.  In the event of any breach or failure to perform under the 
agreement, the court upon motion may impose sanctions, including costs, attorney fees, 
or other appropriate remedies including entry of judgment on the agreement. 

Rule 1.750 County Court Actions 
(a) Applicability.  This rule applies to the mediation of county court matters and issues 

only and controls over conflicting provisions in rules 1.700, 1.710, 1.720, and 1.730. 
(b) Limitation on Referral to Mediation.  When a mediation program utilizing volunteer 

mediators is unavailable or otherwise inappropriate, county court matters may be 
referred to a mediator or mediation program which charges a fee. Such order of 
referral shall advise the parties that they may object to mediation on grounds of 
financial hardship or on any ground set forth in Rule 1.700(b). If a party objects, 
mediation shall not be conducted until the court rules on the objection. The court may 
consider the amount in controversy, the objecting party’s ability to pay, and any other 
pertinent information in determining the propriety of the referral. When appropriate, 
the court shall apportion mediation fees between the parties. 

(c) Scheduling.  In small claims actions, the mediator shall be appointed and the 
mediation conference held during or immediately after the pretrial conference unless 
otherwise ordered by the court. In no event shall the mediation conference be held 
more than 14 days after the pretrial conference. 

(d) Appointment of the Mediator.  In county court actions not subject to the Florida Small 
Claims Rules, rule 1.720(f) shall apply unless the case is sent to a mediation program 
provided at no cost to the parties. 

(e) Appearance at Mediation.  In small claims actions, an attorney may appear on behalf 
of a party at mediation provided that the attorney has full authority to settle without 
further consultation. Unless otherwise ordered by the court, a nonlawyer 
representative may appear on behalf of a party to a small claims mediation if the 
representative has the party’s signed written authority to appear and has full 
authority to settle without further consultation. In either event, the party need not 
appear in person. In any other county court action, a party will be deemed to appear if 
the persons set forth in rule 1.720(b) are physically present. 

(f) Agreement.  Any agreements reached as a result of small claims mediation shall be 
written in the form of a stipulation. The stipulation may be entered as an order of the 
court. 
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Selected Sections of Florida Small Claims Rules - Rule 7.090 
 

(e) Waiver of Appearance at Pretrial Conference.  Where all parties are represented by an 
attorney, counsel may agree to waive personal appearance at the initial pretrial conference, 
if a written agreement of waiver signed by all attorneys is presented to the court prior to or 
at the pretrial conference. The agreement shall contain a short statement of the disputed 
issues of fact and law, the number of witnesses expected to testify, an estimate of the time 
needed to try the case, and any stipulations of fact. The court shall forthwith set the case 
for trial within the time prescribed by these rules. 
 
(f) Appearance at Mediation; Sanctions.  In small claims actions, an attorney may appear on 
behalf of a party at mediation if the attorney has full authority to settle without further 
consultation. Unless otherwise ordered by the court, a nonlawyer representative may 
appear on behalf of a party to a small claims mediation if the representative has the party’s 
signed written authority to appear and has full authority to settle without further 
consultation. In either event, the party need not appear in person.  Mediation may take 
place at the pretrial conference. Whoever appears for a party must have full authority to 
settle. Failure to comply with this subdivision may result in the imposition of costs and 
attorney fees incurred by the opposing party. 

 
(g) Agreement.  Any agreements reached as a result of small claims mediation shall be 
written in the form of a stipulation. The stipulation may be entered as an order of the court.  
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Selected Florida Rules of Juvenile Procedure – Rule 8.290 Dependency 

 

(e) Appointment of the Mediator. 
1) Court Appointment.  The court, in the order of referral to mediation, shall 

appoint a certified mediator selected by rotation or by such other procedures as 
may be adopted by administrative order of the chief judge in the circuit in which 
the action is pending. 

2) Party Stipulation.  Within 10 days of the filing of the order of referral to 
mediation, the parties may agree upon a stipulation with the court designating: 

(A) another certified dependency mediator, other than a senior judge 
presiding as a judge in that circuit, to replace the one selected by the 
judge; or 

(B) a mediator, other than a senior judge, who is not certified as a 
mediator but who, in the opinion of the parties and upon review by the 
presiding judge, is otherwise qualified by training or experience to 
mediate all or some of the issues in the particular case. 

(f) Appearances. 
(1) Order naming or prohibiting attendance of parties. The court shall enter an order 
naming the parties and the participants who must appear at the mediation and any 
parties or participants who are prohibited from attending the mediation. Additional 
participants may be included by court order or by mutual agreement of all parties. 
(2) Physical presence of adult parties and participants.  Unless otherwise agreed to 
by the parties or ordered by the court, any party or participant ordered to mediation 
shall be physically present at the mediation conference. Persons representing an 
agency, department, or program must have full authority to enter into an agreement 
that shall be binding on that agency, department, or program. In the discretion of 
the mediator, and with the agreement of the attending parties, dependency 
mediation may proceed in the absence of any party or participant ordered to 
mediation. 
(3) Appearance of counsel.  In the discretion of the mediator, and with the 
agreement of the attending parties, dependency mediation may proceed in the 
absence of counsel, unless otherwise ordered by the court. 
(4) Appearance of child.  The court may prohibit the child from appearing at 
mediation upon determining that such appearance is not in the best interest of the 
child. No minor child shall be required to appear at mediation unless the court has 
previously determined by written order that it is in the child’s best interest to be 
physically present. The court shall specify in the written order of referral to 
mediation any special protections necessary for the child’s appearance. 
(5) Sanctions for failure to appear.  If a party or participant ordered to mediation 
fails to appear at a duly noticed mediation conference without good cause, the 
court, on motion of any party or on its own motion, may impose sanctions. 
Sanctions against the party or participant failing to appear may include one or more 
of the following: contempt of court, an award of mediator fees, an award of 
attorney fees, an award of costs, or other remedies as deemed appropriate by the 
court. 
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(6) Caucus with Parties and Participants.  During the mediation session, the 
mediator may meet and consult privately with any party, participant, or counsel. 

(7) Continuances.  The mediator may end the mediation session at any time and may 
set new times for reconvening the mediation. No further notification shall be 
required for parties or participants present at the mediation session. 

(8) Report on Mediation. 
(a) If agreement is reached on all or part of any matter or issue, including legal 

or factual issues to be determined by the court, the agreement shall be 
immediately reduced to writing, signed by the attending parties, and 
promptly submitted to the court by the mediator with copies to all parties 
and counsel. 

(b) If the parties do not reach an agreement as to any matter as a result of 
mediation, the mediator shall report the lack of an agreement to the court 
without comment or recommendation. 

(9) Court Hearing and Order On Mediated Agreement.  On receipt of a full or partial 
mediation agreement, the court shall hold a hearing and enter an order accepting or 
rejecting the agreement consistent with the best interest of the child. The court may 
modify the terms of the agreement with the consent of all parties to the agreement. 

(10) Imposition of Sanctions on Breach of Agreement.  In the event of any breach or 
failure to perform under the court-approved agreement, the court, on a motion of 
any party or on its own motion, may impose sanctions. The sanctions may include 
contempt of court, vacating the agreement, imposition of costs and attorney fees, 
or any other remedy deemed appropriate by the court. 
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Selected Florida Rules of Appellate Procedure – Rule 9.720 – 9.740 
 
Rule 9.720 Mediation Procedures 

(a) Appearance.  If a party to mediation is a public entity required to conduct its 
business pursuant to chapter 286, Florida Statutes, that party shall be deemed to 
appear at a mediation conference by the physical presence of a representative with 
full authority to negotiate on behalf of the entity and to recommend settlement to 
the appropriate decision-making body of the entity. Otherwise, unless changed by 
order of the court, a party is deemed to appear at a mediation conference if the 
following persons are physically present or appear electronically upon agreement of 
the parties: 

(1) The party or its representative having full authority to settle without further 
consultation. 

(2) The party’s trial or appellate counsel of record, if any. If a party has more 
than one counsel, the appearance of only one counsel is required. 

(3) A representative of the insurance carrier for any insured party who is not 
such carrier’s outside counsel and who has full authority to settle without 
further consultation. 

(b) Sanctions.  If a party fails to appear at a duly noticed mediation conference without 
good cause, the court, upon motion of a party or upon its own motion, may impose 
sanctions, including, but not limited to, any or all of the following, against the party 
failing to appear: 

(1) An award of mediator and attorney fees and other costs or monetary 

sanctions. 

(2) The striking of briefs. 

(3) Elimination of oral argument. 

(4) Dismissal or summary affirmance. 

(c) Scheduling of Adjournments.  Consistent with the time frames established in rule 
9.700(c) and after consulting with the parties, the mediator shall set the initial 
conference date. The mediator may adjourn the mediation conference at any time 
and may set times for reconvening the adjourned conference. The mediator shall 
notify the parties in writing of the date, time, and place of any mediation 
conference, except no further notification is required for parties present at an 
adjourned mediation conference. 

(d) Control of Procedures.  The mediator shall at all times be in control of the 
procedures to be followed in the mediation. 

(e) Communication with Parties.  The mediator may meet and consult privately with any 
party or parties or their counsel. Counsel shall be permitted to communicate 
privately with their clients. 

(f) Party Representative Having Full Authority to Settle.  Except as provided in 
subdivision (a) as to public entities, a “party or its representative having full 
authority to settle” shall mean the final decision maker with respect to all issues 
presented by the case who has the legal capacity to execute a binding settlement 
agreement on behalf of the party. Nothing herein shall be deemed to require any 



13 

 

party or party representative who appears at a mediation conference in compliance 
with this rule to enter into a settlement agreement.  

(g) Certificate of Authority.  Unless otherwise stipulated by the parties, each party, 10 
days prior to appearing at a mediation conference, shall file with the court and serve 
upon all parties a written notice identifying the person or persons who will be 
attending the mediation conference as a party representative or as an insurance 
carrier representative, and confirming that those persons have the authority 
required by this rule.  

Rule 9.730 Appointment and Compensation of the Mediator.  
(a) Appointment by Agreement.  Within 10 days of the court order of referral, the 

parties may file a stipulation with the court designating a mediator certified as an 
appellate mediator pursuant to rule 10.100(f), Florida Rules for Certified and Court-
Appointed Mediators. Unless otherwise agreed to by the parties, the mediator shall 
be licensed to practice law in any United States jurisdiction. 

(b) Appointment by Court.  If the parties cannot agree upon a mediator within 10 days 
of the order of referral, the appellant shall notify the court immediately and the 
court shall appoint a certified appellate mediator selected by such procedure as is 
designated by administrative order. The court shall appoint a certified appellate 
mediator who is licensed to practice law in any United States jurisdiction, unless 
otherwise requested upon agreement of the parties. 

(c) Disqualification of Mediator.  Any party may move to enter an order disqualifying a 
mediator for good cause. Such a motion to disqualify shall be filed within a 
reasonable time, not to extend 10 days after discovery of the facts constituting the 
grounds for the motion, and shall be promptly presented to the court for an 
immediate ruling. If the court rules that a mediator is disqualified form a case, an 
order shall be entered setting forth the name of a qualified replacement. The time 
for mediation shall be tolled during any period in which a motion to disqualify is 
pending.  

(d) Substitute Mediator.  If a mediator agreed upon by the parties or appointed by the 
court cannot serve, a substitute mediator may be agreed upon or appointed in the 
same manner as the original mediator. 

(e) Compensation of a Court-Selected Mediator.  If the court selects the mediator 
pursuant to subdivision (b), the mediator shall be compensated at the hourly rate 
set by the court in the referral order or applicable administrative order. Unless 
otherwise agreed, the compensation of the mediator should be prorated among the 
named parties. 

Rule 9.740 Completion of Mediation 
(a) No Agreement.  If the parties do not reach an agreement as a result of mediation, 

the mediator shall report, within 10 days, the lack of an agreement to the court 
without comment or recommendation. 

(b) Agreement.  If a partial or final agreement is reached, it shall be reduced to writing 
and signed by the parties and their counsel, if any. Within 10 days thereafter, the 
ediator shall file a report with the court on a form approved by the court. 
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Selected Family Law Rules of Procedure - 12.740 – 12.742 

(a) Appearances.  Unless otherwise stipulated by the parties, a party is deemed to appear 
at a family mediation convened pursuant to this rule if the named party is physically 
present at the mediation conference. In the discretion of the mediator and with the 
agreement of the parties, family mediation may proceed in the absence of counsel 
unless otherwise ordered by the court. 

(b) Completion of Mediation.  Mediation shall be completed within 75 days of the first 
mediation conference unless otherwise ordered by the court. 

(c) Report on Mediation. 
(1) If agreement is reached as to any matter or issue, including legal or factual issues 
to be determined by the court, the agreement shall be reduced to writing, signed by 
the parties and their counsel, if any and if present, and submitted to the court unless 
the parties agree otherwise. By stipulation of the parties, the agreement may be 
electronically or stenographically recorded and made under oath or affirmed. In 
such event, an appropriately signed transcript may be filed with the court.   

(2) After the agreement is filed, the court shall take action as required by law. When 
court approval is not necessary, the agreement shall become binding upon filing. 
When court approval is necessary, the agreement shall become binding upon 
approval. In either event, the agreement shall be made part of the final judgment or 
order in the case. 

(3) If the parties do not reach an agreement as to any matter as a result of 
mediation, the mediator shall report the lack of an agreement to the court without 
comment or recommendation. With the consent of the parties, the mediator’s 
report may also identify any pending motions or outstanding legal issues, discovery 
process, or other action by any party which, if resolved or completed, would 
facilitate the possibility of a settlement. 

(1) Adjournments.  The mediator may adjourn the mediation conference at any time 
and may set times for reconvening the adjourned conference. No further 
notification is required for parties present at the adjourned conference. 

(2) Counsel.  Counsel shall be permitted to communicate privately with their clients. 
The mediator shall at all times be in control of the mediation and the procedures 
to be followed in the mediation. 

(3) Communication with Parties.  The mediator may meet and consult privately with 
any party or parties or their counsel. 

(4) Appointment of the Mediator. 
(A) Within 10 days of the order of referral, the parties may agree upon 

a stipulation with the court designating: 
 (i)  a certified mediator, other than a senior judge presiding as a judge 

in that circuit; or 

(ii)  a mediator, other than a senior judge, who is not certified as a 
mediator but who, in the opinion of the parties and upon review by 
the presiding judge, is otherwise qualified by training or experience 
to mediate all or some of the issues in the particular case. 
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(B) If the parties cannot agree upon a mediator within 10 days of the 
order of referral, the plaintiff or petitioner shall so notify the court 
within 10 days of the expiration of the period to agree on a 
mediator, and the court shall appoint a certified mediator selected 
by rotation or by such other procedures as may be adopted by 
administrative order of the chief judge in the circuit in which the 
action is pending. 

(C) If a mediator agreed upon by the parties or appointed by a court 
cannot serve, a substitute mediator can be agreed upon or 
appointed in the same manner as the original mediator. A mediator 
shall not mediate a case assigned to another mediator without the 
agreement of the parties or approval of the court. A substitute 
mediator shall have the same qualifications as the original 
mediator. 

 



16 

 

Part II, Florida Rules for Certified & Court-Appointed Mediators – 
Sans Committee Notes Effective October 1, 2014 

 
Rule 10.200  Scope and Purpose 
These Rules provide ethical standards of conduct for certified and court-appointed mediators.  
They are intended to both guide mediators in the performance of their services and instill 
public confidence in the mediation process.  The public’s use, understanding, and satisfaction 
with mediation can only be achieved if mediators embrace the highest ethical principles.  
Whether the parties involved in a mediation choose to resolve their dispute is secondary in 
importance to whether the mediator conducts the mediation in accordance with these ethical 
standards. 

Rule 10.210 Mediation Defined  
Mediation is a process whereby a neutral and impartial third person acts to encourage and 
facilitate the resolution of a dispute without prescribing what it should be.  It is an informal and 
non-adversarial process intended to help disputing parties reach a mutually acceptable 
agreement. 

Rule 10.220 Mediator’s Role 
The role of the mediator is to reduce obstacles to communication, assist in the identification of 
issues and exploration of alternatives, and otherwise facilitate voluntary agreements resolving 
the dispute.  The ultimate decision-making authority, however, rests solely with the parties. 

Rule 10.230 Mediation Concepts 
Mediation is based on concepts of communication, negotiation, facilitation, and problem-
solving that emphasize: 

 (a) self-determination; (b) the needs and interests of the parties; 

 (c) fairness; (d) procedural flexibility; 

 (e) confidentiality; and (f) full disclosure. 

Rule 10.300 Mediator’s Responsibility to the Parties 
The purpose of mediation is to provide a forum for consensual dispute resolution by the 
parties.  It is not an adjudicatory procedure.  Accordingly, a mediator’s responsibility to the 
parties includes honoring their right of self-determination; acting with impartiality; and 
avoiding coercion, improper influence, and conflicts of interest.  A mediator is also responsible 
for maintaining an appropriate demeanor, preserving confidentiality, and promoting the 
awareness by the parties of the interests of non-participating persons.  A mediator’s business 
practices should reflect fairness, integrity and impartiality.     

Rule 10.310 Self-Determination 
(a) Decision-making.  Decisions made during a mediation are to be made by the parties.  A 

mediator shall not make substantive decisions for any party.  A mediator is responsible for 
assisting the parties in reaching informed and voluntary decisions while protecting their 
right of self-determination. 

(b) Coercion Prohibited.  A mediator shall not coerce or improperly influence any party to 
make a decision or unwillingly participate in a mediation.  

(c) Misrepresentation Prohibited.  A mediator shall not intentionally or knowingly 
misrepresent any material fact or circumstance in the course of conducting a mediation. 
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(d) Postponement or Cancellation.  If, for any reason, a party is unable to freely exercise self-
determination, a mediator shall cancel or postpone a mediation.    

Rule 10.320 Nonparticipating Persons 
A mediator shall promote awareness by the parties of the interests of persons affected by 
actual or potential agreements who are not represented at mediation. 

Rule 10.330 Impartiality 
(a) Generally.  A mediator shall maintain impartiality throughout the mediation process. 

Impartiality means freedom from favoritism or bias in word, action, or appearance, and 
includes a commitment to assist all parties, as opposed to any one individual. 

(b) Withdrawal for Partiality.  A mediator shall withdraw from mediation if the mediator is no 
longer impartial. 

(c) Gifts and Solicitation.  A mediator shall neither give nor accept a gift, favor, loan, or other 
item of value in any mediation process.  During the mediation process, a mediator shall 
not solicit or otherwise attempt to procure future professional services.  

Rule 10.340 Conflicts of Interest 
(a) Generally.  A mediator shall not mediate a matter that presents a clear or undisclosed 

conflict of interest.  A conflict of interest arises when any relationship between the 
mediator and the mediation participants or the subject matter of the dispute 
compromises or appears to compromise the mediator’s impartiality. 

(b) Burden of Disclosure.  The burden of disclosure of any potential conflict of interest rests 
on the mediator.  Disclosure shall be made as soon as practical after the mediator 
becomes aware of the interest or relationship giving rise to the potential conflict of 
interest. 

(c) Effect of Disclosure.  After appropriate disclosure, the mediator may serve if all parties 
agree.  However, if a conflict of interest clearly impairs a mediator’s impartiality, the 
mediator shall withdraw regardless of the express agreement of the parties. 

(d) Conflict During Mediation.  A mediator shall not create a conflict of interest during the 
mediation.  During a mediation, a mediator shall not provide any services that are not 
directly related to the mediation process. 

(e) Senior and Retired Judges.  If a mediator who is a senior judge or retired judge not eligible 
for assignment to temporary judicial duty has presided over a case involving any party, 
attorney, or law firm in the mediation, the mediator shall disclose such fact prior to 
mediation.  A mediator shall not serve as a mediator in any case in a circuit which the 
mediator is currently presiding as a senior judge.  Absent express consent of the parties, a 
mediator shall not serve as a senior judge over any case involving any party, attorney, or 
law firm that is utilizing or has utilized the judge as a mediator within the previous three 
years.  A senior judge who provides mediation services shall not preside over any case in 
the circuit where the mediation services are provided; however, a senior judge may reside 
over cases in circuits in which the judge does not provide mediation services.  

Rule 10.350 Demeanor 
A mediator shall be patient, dignified, and courteous during the mediation process. 

Rule 10.360 Confidentiality 
(a) Scope.  A mediator shall maintain confidentiality of all information revealed during 

mediation except where disclosure is required or permitted by law or is agreed to by all 
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parties. 

(b) Caucus.  Information obtained during caucus may not be revealed by the mediator to any 
other mediation participant without the consent of the disclosing party. 

(c) Record Keeping.  A mediator shall maintain confidentiality in the storage and disposal of 
records and shall not disclose any identifying information when materials are used for 
research, training, or statistical compilations. 

Rule 10.370 Advice, Opinions, or Information 
(a) Providing Information.  Consistent with standards of impartiality and preserving party self-

determination, a mediator may provide information that the mediator is qualified by 
training or experience to provide.  

(b) Independent Legal Advice.  When a mediator believes a party does not understand or 
appreciate how an agreement may adversely affect legal rights or obligations, the 
mediator shall advise the party of the right to seek independent legal counsel. 

(c) Personal or Professional Opinion.  A mediator shall not offer a personal or professional 
opinion intended to coerce the parties, unduly influence the parties, decide the dispute, 
or direct a resolution of any issue.  Consistent with standards of impartiality and 
preserving party self-determination however, a mediator may point out possible 
outcomes of the case and discuss the merits of a claim or defense.  A mediator shall not 
offer a personal or professional opinion as to how the court in which the case has been 
filed will resolve the dispute. 

Rule 10.380 Fees and Expenses 
(a) Generally.  A mediator holds a position of trust.  Fees charged for mediation services shall 

be reasonable and consistent with the nature of the case. 

(b) Guiding Principles in Determining Fees.  A mediator shall be guided by the following 
general principles in determining fees: 

 (1) Any charges for mediation services based on time shall not exceed actual time 
spent or allocated. 

 (2) Charges for costs shall be for those actually incurred. 

 (3) All fees and costs shall be appropriately divided between the parties. 

(4) When time or expenses involve two or more mediations on the same day or trip, 
the time and expense charges shall be prorated appropriately. 

(c) Written Explanation of Fees.  A mediator shall give the parties or their counsel a written 
explanation of any fees and costs prior to mediation.  The explanation shall include: 

 (1) the basis for and amount of any charges for services to be rendered, including 
minimum fees and travel time; 

 (2) the amount charged for the postponement or cancellation of mediation sessions 
and the circumstances under which such charges will be assessed or waived; 

 (3) the basis and amount of charges for any other items; and 

(4) the parties’ pro rata share of mediation fees and costs if previously determined by 
the court or agreed to by the parties. 

(d) Maintenance of Records.  A mediator shall maintain records necessary to support charges 
for services and expenses and upon request shall make an accounting to the parties, their 
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counsel, or the court. 

(e) Remuneration for Referrals.  No commissions, rebates, or similar remuneration shall be 
given or received by a mediator for a mediation referral. 

(f) Contingency Fees Prohibited.  A mediator shall not charge a contingent fee or base a fee 
on the outcome of the process. 

Rule 10.400 Mediator’s Responsibility to the Mediation Process  
A mediator is responsible for safeguarding the mediation process.  The benefits of the process 
are best achieved if the mediation is conducted in an informed, balanced and timely fashion.  A 
mediator is responsible for confirming that mediation is an appropriate dispute resolution 
process under the circumstances of each case. 

Rule 10.410 Balanced Process 
A mediator shall conduct mediation sessions in an even-handed, balanced manner.  A mediator 
shall promote mutual respect among the mediation participants throughout the mediation 
process and encourage the participants to conduct themselves in a collaborative, non-coercive, 
and non-adversarial manner. 

Rule 10.420 Conduct of Mediation 
(a) Orientation Session.  Upon commencement of the mediation session, a mediator shall 

describe the mediation process and the role of the mediator, and shall inform the 
mediation participants that: 

(1) mediation is a consensual process; 

(2) the mediator is an impartial facilitator without authority to impose a resolution or 
adjudicate any aspect of the dispute; and 

(3) communications made during the process are confidential, except where disclosure is 
required or permitted by law. 

(b)  Adjournment or Termination.  A mediator shall: 

(1) adjourn the mediation upon agreement of the parties; 

(2) adjourn or terminate any mediation which, if continued, would result in unreasonable 
emotional or monetary costs to the parties;  

(3) adjourn or terminate the mediation if the mediator believes the case is unsuitable for 
mediation or any party is unable or unwilling to participate meaningfully in the 
process; 

(4) terminate a mediation entailing fraud, duress, the absence of bargaining ability, or 
unconscionability; and 

(5) terminate any mediation if the physical safety of any person is endangered by the 
continuation of mediation. 

(c) Closure.  The mediator shall cause the terms of any agreement reached to be 
memorialized appropriately and discuss with the parties and counsel the process for 
formalization and implementation of the agreement. 

Rule 10.430 Scheduling Mediation   
A mediator shall schedule a mediation in a manner that provides adequate time for the parties 
to fully exercise their right of self-determination.  A mediator shall perform mediation services 
in a timely fashion, avoiding delays whenever possible. 
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Rule 10.500 Mediator’s Responsibility to the Courts  
A mediator is accountable to the referring court with ultimate authority over the case.  Any 
interaction discharging this responsibility, however, shall be conducted in a manner consistent 
with these ethical rules. 

Rule 10.510 Information to the Court 
A mediator shall be candid, accurate, and fully responsive to the court concerning the 
mediator’s qualifications, availability, and other administrative matters.   

Rule 10.520 Compliance with Authority 
A mediator shall comply with all statutes, court rules, local court rules, and administrative 
orders relevant to the practice of mediation. 

Rule 10.530 Improper Influence 
A mediator shall refrain from any activity that has the appearance of improperly influencing a 
court to secure an appointment to a case. 

Rule 10.600 Mediator’s Responsibility to the Mediation Profession 
A mediator shall preserve the quality of the profession.  A mediator is responsible for 
maintaining professional competence and forthright business practices, fostering good 
relationships, assisting new mediators, and generally supporting the advancement of 
mediation. 

Rule 10.610 Marketing Practices 
(a)  False or Misleading Marketing Practices.  A mediator shall not engage in any marketing 

practice, including advertising, which contains false or misleading information.  A 
mediator shall ensure that any marketing of the mediator’s qualifications, services to be 
rendered, or the mediation process is accurate and honest. 

 (b)  Supreme Court Certification.  Any marketing practice in which a mediator indicates that 
such mediator is “Florida Supreme Court certified” is misleading unless it also identifies at 
least one area of certification in which the mediator is certified. 

(c) Other Certifications.  Any marketing publication that generally refers to a mediator being 
“certified” is misleading unless the advertising mediator has successfully completed an 
established process for certifying mediators that involves actual instruction rather than 
the mere payment of a fee.  Use of the term “certified” in advertising is also misleading 
unless the mediator indentifies the entity issuing the referenced certification and the area 
or field of certification earned, if applicable. 

(d)  Prior Adjudicative Experience.  Any marketing practice is misleading if the mediator states 
or implies that prior adjudicative experience, including, but not limited to, service as a 
judge, magistrate, or administrative hearing officer, makes one a better or more qualified 
mediator. 

(e) Prohibited Claims or Promises.  A mediator shall not make claims of achieving specific 
outcomes or promises implying favoritism for the purpose of obtaining business. 

(f) Additional Prohibited Marketing Practices.  A mediator shall not engage in any marketing 
practice that diminishes the importance of a party’s right to self-determination or the 
impartiality of the mediator, or that demeans the dignity of the mediation process or the 
judicial system. 

Rule 10.620 Integrity and Impartiality 
A mediator shall not accept any engagement, provide any service, or perform any act that 
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would compromise the mediator's integrity or impartiality. 

Rule 10.630 Professional Competence 
A mediator shall acquire and maintain professional competence in mediation. A mediator shall 
regularly participate in educational activities promoting professional growth.  

Rule 10.640 Skill and Experience 
A mediator shall decline an appointment, withdraw, or request appropriate assistance when 
the facts and circumstances of the case are beyond the mediator’s skill or experience. 

Rule 10.650 Concurrent Standards 
Other ethical standards to which a mediator may be professionally bound are not abrogated by 
these rules.  In the course of performing mediation services, however, these rules prevail over 
any conflicting ethical standards to which a mediator may otherwise be bound. 

Rule 10.660 Relationships with Other Mediators 
A mediator shall respect the professional relationships of another mediator. 

Rule 10.670 Relationships with Other Professionals   
A mediator shall respect the role of other professional disciplines in the mediation process and 
shall promote cooperation between mediators and other professionals. 

Rule 10.680 Prohibited Agreements   
With the exception of an agreement conferring benefits upon retirement, a mediator shall not 
restrict or limit another mediator’s practice following termination of a professional relationship. 

Rule 10.690 Advancement of Mediation 
(a)  Pro Bono Service.  Mediators have a responsibility to provide competent services to 

persons seeking their assistance, including those unable to pay for services.  A mediator 
should provide mediation services pro bono or at a reduced rate of compensation 
whenever appropriate. 

(b) New Mediator Training.  An experienced mediator should cooperate in training new 
mediators, including serving as a mentor. 

(c) Support of Mediation.  A mediator should support the advancement of mediation by 
encouraging and participating in research, evaluation, or other forms of professional 
development and public education. 
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