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MEDIATION SCRIPT

This mock mediation script was created from a case filed July 2, 2010 in the

United States District Court for the Northern District of Georgia Atlanta

Division, Vandiver Elizabeth Glenn f/k/a Glenn Morrison v. Sewell R.

Brumby, Glenn Richardson, Eric Johnson, Casey Cagel and Robyn J.

Underwood, all in their official capacities, Civil Action No. 1:08-CV-2360-

RWS , which was appealed to the United States District Court of Appeals for

the Northern District of Georgia, Atlanta Division. This case has been altered

for this mock mediation presentation.

I. Mediator: Peacemaker Marquise

A. Introduction/Opening Statement

B. Mediation Operational Procedure

C. Use of First Names to Address each other.

All parties agree to use first names: Vandiver, Beatrice, Sewell

and E.

II. Group Session:

Ms. Vandiver Elizabeth Glenn and Counsel, Beatrice Million Dollars. (GAC):

My client, Vandiver Elizabeth Glenn was fired by Sewell in his official capacity as
head of the Georgia OLC, responsible for all personnel decisions, hiring,
discipline, promotion and firing. Brumby terminated her employment as an editor
in the Georgia General Assembly’s Office of Legislative Counsel (“OLC”)
because of sex discrimination, violating the Equal Protection Clause, Fourteenth
Amendment, and her constitutional rights because Brumby terminated her
employment due to her medical condition, known as Gender Identity Disorder
(“GID”).

GID is a diagnosis listed in the American Psychiatric Association's Diagnostic
and Statistical Manual of Mental Disorders ("DSM-IV").) The diagnostic
criteria for GID are: “a strong and persistent cross-gender identification;
persistent discomfort with one's sex or sense of inappropriateness in the gender
role of that sex; no concurrent physical intersex condition; and resulting clinically
significant distress or impairment in social, occupational,or other important areas of
functioning.”
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To be hired, my client successfully completed a spelling, grammar, proofreading
and vocabulary test. Moreover, she was recommended for the job by Beth Yinger,
a Senior Editor with OLC.

Vandiver was born a biological male. She has felt that she is a woman since her
childhood, and in 2005, was diagnosed with GID, a diagnosis listed in the
American Psychiatric Association’s Diagnostic and Statistical Manual of Mental
Disorders.

Vandiver began to transition from male to female under the supervision of health
care providers in 2005. This included living as a woman outside of her workplace,
which is a requirement before a sex change surgery. In October 2005, while a male
known as Glenn Morrison and presenting as a man, Vandiver was hired as an
editor by the Georgia General Assembly’s OLC. Sewell Brumby is the head of the
OLC and is responsible for OLC personnel decisions, including the decision to fire
Vandiver.

In 2006, Glenn informed her direct supervisor, Beth Yinger, she was
a transsexual and was in the process of becoming a woman. On Halloween in
2006, OLC employees were permitted to come to work wearing costumes,
Vandiver came as a woman. When Brumby saw her, he told her that her
appearance was not appropriate and asked her to leave the office. Brumby
considered her appearance inappropriate because he was a man dressed as a
woman and made up as a woman. Brumby stated that “it’s unsettling to think of
someone dressed in women’s clothing with male sexual organs inside that
clothing,” and that a male in women’s clothing is “unnatural.” After this
occurrence, Brumby spoke with Yinger to discuss Vandiver’s appearance at the
2006 Halloween event and was informed by Yinger of Vandiver’s decision to
undergo a gender transition.

The fall of 2007, Vandiver informed Yinger that she was ready to proceed with her
gender transition and would start appearing at work as a woman and would be
changing her legal name. Yinger notified Brumby, who terminated Vandiver,
because her and I quote “…intended gender transition was inappropriate, that it
would be disruptive, that some people would view it as a moral issue, and that it
would make Glenn’s coworkers uncomfortable” and because of his deeply held
religious viewpoint regarding transgender individuals.

My client alleges two claims of discrimination under the Equal Protection Clause.
First, Brumby discriminated against her because of her sex, including her female
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gender identity and her failure to conform to the sex stereotypes associated with
the sex Brumby perceived her as being. Second, Brumby discriminated against
Vandiver because of her medical condition, GID, resulting from her undergoing
required treatment for a medical condition that is an integral component of living
with such a condition, and blocking that treatment which is a form of
discrimination based on her underlying medical condition. We have also filed a
complaint with the United States Equal Employment Opportunity Commission
(EEOC) under the American With Disability Act as Amended, (ADAA) and will
be filing an additional civil action under the Fair Labor Standards Act concerning
what I belief is non-payment of overtime work hours.

Mediator: Is there anything else you or Vandiver would like to add at this time?

Beatrice: No.

Mediator: If not, we will give the defendant an opportunity to voice their issues,
concerns and response(s) to your opening statement.

Defendant, Sewell Brumby and Counsel, E Shredder Trouble man (DAC):

The OLC is responsible for drafting bills for the Georgia Legislators, code
revisions and publication of the Georgia Session laws. The OLC throughout Mr.
Glenn’s employment employed ….

Beatrice: [Angrily] Counsel will you and Sewell please refer to client as
Vandiver or Vandiver. If not, we can end this mediation now. You need to respect
her as a female. Mediator what do you have to say about this?

Mediator: It is appropriate for mediation purposes today that each party is
afforded the courtesy to be addressed in the gender type they prefer. Is that an
issue for either party? Have we not all agreed to be addressed by our first names
for this mediation?

All parties: Yes.

E: Hold on Counsel, just an honest mistake. I did not mean any disrespect to Uh,
Vandiver, I mean Vandiver. It is a bit difficult to maintain the appropriate gender
type given the time period of this event and Vandiver having male organs and her
chromosomal makeup as a male at the time of her termination. But, we will make
every effort today during this mediation to refer to her as Vandiver or as Vandiver.
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Mediator: Continue with your response Counsel and Sewell.

E: The OLC employed eleven staff attorneys, eight computer operators, five
editors, an office manager assistant, an office manager and an administrative
assistant. Sewell, pardon me, Sewell, has been employed with OLC since 1978
and is responsible for personnel decisions for OLC.

Sometime in 2006, Vandiver informed Ms.Yinger, her direct supervisor, she was
transgender and was in the process of becoming a woman. However, it is
significant to note that during Vandiver’s employment with OLC, every day
except one , she presented herself as a male.

October 31, 2006, (Halloween) Vandiver came to work dressed as a woman.
Sewell noticed her appearance and believed it to be inappropriate and against his
religious belief, he asked her to leave the office. After this incident, my client met
with Ms. Yinger to discuss what had occurred and was informed that Vandiver
was planning a sex change procedure. My client took no adverse employment
action against Vandiver in the several months following the Halloween event.
Again, it is important to point out, that Vandiver was still coming to work
presenting as a male.

The Fall of 2007, Yinger was informed by Glenn she was ready to proceed with
her sex change procedure and would be reporting to work as a woman and would
be legally changing her name. Vandiver provided Ms. Yinger materials about
gender identification and photos of herself as a woman. Ms. Yinger relayed the
information to Sewell. He reviewed it and made a legitimate business decision to
terminate Vandiver’s employment.

Sewell firmly believed that Vandiver’s transitioning while employed at OLC
would cause potential morale and adverse consequences in the office and that
some legislators might consider Vandiver’s transition as immoral and unnatural, and
might lose confidence in the OLC if he did not fire her. Additionally, Sewell firmly
believed that OLC would be faced with potential lawsuits resulting from
Vandiver's restroom usage and that her transition, and is evidenced in
instability in her life, might cause Vandiver to violate the confidentiality of the
OLC's work products. Sewell inquired of Vandiver during the meeting that
he would be willing to explore any compromises that she might offer.
Vandiver failed to provide any alternatives to remain employed.
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Opposing counsel’s mentioning Vandiver’s potential ADAA and FLSA claims
seem to be a means to get an unfair advantage during our mediation today. This is
the first time, I and my client have been made aware these issues.

Mr. Mediator, I believe Vandiver and her counsel, Beatrice, have made a veiled
threat during this mediation. What is your opinion?

Beatrice: Peacemaker, the only reason I raised the issues is because I not hide the
ball as what my firm will be doing to protect my client’s full rights under the
applicable laws in an attempt to resolve all potential outstanding claims today,
if possible.

If we are able to reach an agreement today I certainly believe based on past
experience with E , unless I am mistaken, he would be seeking for his client’s
protection a General Release Agreement today from all potential claims by
Vandiver. Is my presumption wrong about this E?

E: That might be a fair observation, but the first thing we would need to do is to
get to agreement today. What is that your client wants Ms. Dollars, I mean
Beatrice?

Beatrice: I will relay our offer by the mediator at the appropriate time.

Mediator: Sewell and E do you have anything else you like to share at this time.

E: No.

Mediator: Vandiver and Beatrice would you like to respond to anything stated by
Sewell and E or clarify or amplify any of your previous statements?

Vandiver and Beatrice: No.

Mediator: Since both parties have concluded their opening remarks, I will caucus
privately with each to discuss resolution of this matter today.

All parties say okay.

Mediator: Vandiver, this private caucus is part of the mediation process where
you inform me what it is that you are seeking to resolve this matter today. I will
relay it to the other side as clearly as I can. As a mediator, I cannot tell, suggest or
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advise you what to ask for. Also, I cannot provide you any legal advice regarding
this matter. Your counsel, Beatrice, will be responsible for doing that. Do you fully
understand this provision of my role as a mediator?

Vandiver: Yes, Beatrice has previously informed me of the mediation process
based on your previous consideration with her.

Beatrice: First, Peacemaker the other side needs to know that there defense is
very weak for the following reasons : (1). Sewell’s offer for a reasonable
accommodation was a hollow offer because he had identified Vandiver’s
gender transition as the reason for her termination. Consequently, Vandiver
did not feel any accommodation she would offer would be acceptable, (2).
Brumby stated he was concerned about lawsuits resulting from Vandiver’s
restroom usage but he never raised a concern about her bathroom use to her or
anyone else, at or before the time he fired her. Moreover, the OLC has four
single-occupancy unisex bathrooms, (3). Sewell considered Vandiver as having a
disability, record of disability or perceived her as having a disability, and (4)
Vandiver was not an exempt employee under the FLSA and therefore should have
been paid the numerous overtime hours she worked beyond 40 hours a week,
which she never was.

After careful consideration of all the facts and the deep emotional damages my
client has suffered, we will make an initial opening demand of $4 million dollars.
This takes in consideration her back pay loss, front pay, interest, loss of medical
benefits which substantially delayed her final transition, emotional distress, loss of
her car, debt obligations because of the loss of her job, delinquent mortgage debt,
overtime hours, her ADAA and FLSA claims and of course attorney fees and cost.

Mediator: If I heard you correctly, your opening demand is $ 4 million dollars
based upon your consideration of back pay, front pay, interest, loss of medical
benefits which substantially delayed her final transition to being a woman,
emotional distress, loss of her car, debt obligations because loss of her job,
delinquent mortgage debt, overtime hours, her ADAA claim and your attorney
fees and cost.

Beatrice: Yes, that is correct Peacemaker. Also, let them know we are very serious
about this case and not afraid to litigate it. Today is the today for them to settle this
case. They can make a reasonable offer today or pay a much higher price later.
My client is deeply and forever scarred by the egregious conduct by Sewell by
terminating Vandiver’s employment.
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Mediator: Vandiver are you in agreement with this initial offer?

Vandiver: Yes. What they did to me was very wrong and devastating to me. I was
humiliated and not accorded the slightest bit of human courtesy. They
discriminated against me and must pay for their actions. I will not be treated in
such a manner and fully expect them to compensate me for Sewell Brumby’s
behavior.

Mediator: Thanks for sharing your feelings with me today. Your input Vandiver
will be essential in how this matter will be resolved today. Have you and Beatrice
given any consideration as to what the other side might say or how they would
respond to your initial $4 million dollar offer? Are you willing to engage in active
discussion today about revising your this initial offer as we mediate this important
issue?

Vandiver: It all depends on what they are willing to do.

Beatrice: Peacemaker, they need to understand this is not a nuisance value case.
They must put significant dollars on the table for this case to settle today.

Mediator: Ok, I will relay your offer and concerns to Sewell and E and inform
you of their response. Is there anything you do not want me to disclose?

Beatrice: No.

Vandiver: Could you ask them if they would rehire me?

Beatrice: Vandiver, I think the Mediator should not make any inquiry about
re-employment until we get their response to our initial offer, okay.

Vandiver: Okay Beatrice, whatever you suggest. You are the expert.

Beatrice: Peacemaker, do not say anything about re-employment yet. I will
let you know when.

Mediator: Ok. I will return as soon as possible.

Mediator: Hello, Sewell and E. Thanks for your patience. After discussion
with Vandiver and Beatrice, I am authorized to inform you that they are
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seeking $4 million dollars to settle this matter today. This offer is calculated
based upon back pay, front pay, interest, loss of medical benefits which
substantially delayed her final transition to being a woman, emotional distress, loss
of her car, debt obligations because loss of her job, delinquent mortgage payments,
overtime hours, her ADAA claim and of course attorney fees and cost.

Sewell: [angrily] They must be out of their every loving mind. Don’t they realize
we are governmental entity and cannot and will not offer anything remotely close
to that amount unless required by the court and I mean the U.S. Supreme Court. If
that is what they want, we might as well pack up and leave now. I can utilize my
time for something more useful than this nonsense today. If they wish to get real
and resolve this case today, then have them provide a reasonable settlement offer
so we can get this done today.

E: Based upon their offer, I don’t think we can respond to it due to the
ridiculousness of the offer. Maybe, the best thing you, Peacemaker, as the mediator
can do, is to go back to them and ask them to make a realistic offer.

Mediator: E and Sewell, what do you think their response will be, if I did that?
Do you think they will bid against themselves? Is there a risk, they could walk out
also without settling this? Aren’t you here today to reach a settlement that would
involve a cost saving in time, money and intrusion into your and potential
witnesses lives? Is there any cost saving after today if this matter is not resolved?
Wouldn’t you want to make an effort to respond to the offer, so you can indicate at
least you attempted to settle the case?

E and Sewell pause for a moment.

Sewell: Give me and E a moment privately to discuss your suggestion, and to see
if we wish to make a counter offer. We will need to make a call to the Attorney
General to confer with him and the Risk Manager.

Mediator: Ok, I will wait for your response and check back with you in about 15
minutes.

Mediator: Hi, I am back. Any counter proposal to settle?

E: Yes, Peacemaker come in. We have discussed the matter and will make an
attempt to settle. We are going to offer $3,500.00 dollars to settle the case
contingent upon them signing a general release agreement as drafted by us and a
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neutral employment reference. That general release agreement will contain a non-
rehire provision, neutral employment reference, confidentiality clause, non-
disparagement clause, waiver of any and all employment related claims and other
pending or contemplated lawsuits and non-admission of violation of any law.

Peacemaker, If they do not agree to this offer, please make them understand if they
want to continue to negotiate, there next offer must be in the low six figure range
for us to continue to mediate. I can tell you privately, not to be shared with the
other side, that I do have some more money, but no where even remotely close to
their initial offer.

Sewell: Also, can you find out if she has found other employment and if so, when,
where and how much money has she made. Basically, we need to know what she
has done to mitigate her losses or whether she has been sitting on her butt trying to
get a big payday from us.

Mediator: Is there anything else? Is there anything you don’t want me to disclose?
Can you please define for me what do you mean by neutral employment reference.

Sewell: We will only provide her dates of employment, position(s) held and salary
rate, if requested. The employment verification requests must be directed to me or
the current Director of OLC.

Mediator: Ok. As I understand your offer, you are offering $3,500.00 which is
contingent upon Vandiver executing a signed general release agreement drafted by
you and a neutral employment reference so long as she directs all prospective
employers to contact Sewell or his designee for any employment verification
inquiry. The general release agreement will contain a non-rehire provision,
confidentiality clause, non-disparagement clause, waiver of any and all
employment related claims and other pending or contemplated lawsuits and non-
admission of violation of any law. Is that an accurate summary of the offer you are
authorizing me to convey?

E: Yes.

Mediator: I will return. As soon as possible.

End.


