
MEDIATION ON APPEAL: 
THE SAME, OR DIFFERENT? 



Considerations Affecting Potential Differences



Considerations Affecting Potential Differences



“The parties are more entrenched, there are fewer issues to
work with, and the chances of a case being reversed is much
lower than the same chances [for potential success] going into
trial. It’s much tougher.”

- Eleventh Circuit Staff Mediator





(Fifth District Court of Appeal Mediation Program)



Appellate Mediators shall 

Florida District Court
Mediator Requirements

2. successfully complete a Florida Supreme Court certified appellate 
mediation training program.

1. be a Florida Supreme Court certified circuit, family, or 
dependency mediator and 



Fifth District Court of Appeal Program Screening

Business Tort

Employment

Insurance Issues

Real Estate 

Contract 

Family Matter

Personal Injury 

Wrongful Death 

1. Nature of Final Civil Appeal

2. “Appropriateness” for Mediation



Fla. R. App. P. 9.700(b) (Referral) 

The court, upon its own motion or upon motion of a party, may refer a
case to mediation at any time. Such motion…shall contain a
certificate that …movant has consulted opposing counsel or
unrepresented party and…movant is authorized to represent that
opposing counsel or…party:

(1) has no objection;

(2) objects and cites the specific reasons…; or

(3) will promptly file an objection. 



Florida R.Civ. P. 1.700(a)(1) and 1.710(a)

Unless otherwise ordered by the court, the first
mediation conference …shall be held within 60 days of
the order of referral. …Mediation shall be completed
within 45 days of the first mediation conference unless
extended by order of the court or by stipulation of the
parties.



Florida Rule of Appellate Procedure 9.700(c) 

“The first mediation conference shall be commenced within
45 days of referral by the court, unless the parties agree to
postpone mediation until after the period for filing briefs has
expired. The mediation shall be completed within 30 days of
the first mediation conference. These times may be modified
by order of the court.”



1. Circumstances giving rise to the litigation

2. Facts underlying procedural issues on appeal

3. Matters pending in lower court or related case

4. Efforts to settle the appeal, including prior 
offers or demands before or after judgment

5. New information or other changes that may have occurred since 
the decision below



6. Parties’ underlying interests, 
preferences, motivations, and 
assumptions

7. Terms (factual, legal, practical) needed 
to settle, e.g., date settlement must 
close, scope of release, related
case resolved, confidentiality



8. Legal issues and appellate court’s decision-making
process regarding these issues (e.g., preservation of
error, waiver, standards of review)

(B.A.T.N.A.) 



*Have counsel describe the realistic range of 
outcomes (if the case is remanded) upon further 
trial or other lower court disposition

(These may include, e.g., monetary damages, attorney’s fees, 
court costs, appellate costs, and other relief the trial court might 
award)

*Have counsel provide a candid assessment 
of strengths and weaknesses of points on 
appeal



9. Future events based on 
various possible outcomes

10. How resolving the appeal 
affects the underlying problem

11. Cost-benefit and time considerations



The discussion is not limited to
these topics and will vary
depending on the circumstances
of

each appeal.



Upon successful completion of a mediation,
the court will appropriately dispose of the case.

“Case disposition might involve dismissal of the appeal, remand
to the trial court for approval of a settlement agreement which
requires court approval, or entry of a stipulated order called for
by the mediation agreement.”

(Fifth District Court of Appeal Mediation Program)



Case No. 1: Jones v. Jones



Case No. 1: Jones v. Jones

The Joneses were married for 35 years. The
court entered a final judgment dissolving
their marriage in 2006. The final judgment
approved and incorporated the parties'
Marital Settlement Agreement (MSA).



Case No. 1: Jones v. Jones

The MSA provided that alimony payments
would “continue until the Wife's
remarriage or co-habitation with a male or
the death of either party, whichever event
shall first occur.” (Emphasis added.)



In 2012, Mr. Jones filed a
supplemental petition for
modification of alimony. In his
supplemental petition, Mr. Jones
(“Former Husband”) referenced the
MSA cohabitation clause and alleged
that Former Wife had cohabitated
with John Doe since 2010.

[Case No. 1]



Based on the alleged cohabitation by
the Former Wife, the Former
Husband requested (1) an order
terminating his obligation to pay
alimony; (2) an award against the
Former

Wife in an amount equivalent to the alimony payments she had
received since she began cohabiting with Mr. Doe; and (3) an
award of reasonable attorney's fees.

[Case No. 1]



“The court may reduce or terminate an award of alimony upon
specific written findings by the court that since the granting of a
divorce and the award of alimony a supportive relationship has
existed between the obligee and a person with whom the obligee
resides. …[T]he burden is on the obligor to prove by a
preponderance of the evidence that a supportive relationship

exists.”

The trial court both construed the MSA and considered section
61.14, Florida Statutes:

[Case No. 1]



“In determining whether an existing award
of alimony should be…terminated because
of an alleged supportive relationship
between an obligee and a person who is not
related by consanguinity or affinity and
with whom the obligee resides, the court
shall elicit the nature and extent of the
relationship in question.”

[Case No. 1]



 The extent to which the obligee and the
other person have held themselves out as
married.

The Trial Court Shall Consider (e.g.):

[Case No. 1]

 The period of time the obligee has resided
with the other person in a permanent abode.



[Case No. 1]

 The extent to which both have
exhibited financial interdependence.

 The extent to either one
has supported the other.

 The extent to which either one has 
performed valuable services for the other.



The record reflects that Mr. Doe rents
a room in Former Wife’s home. While
they occasionally eat together, and
have taken a

few vacations together, they live lives that are largely separate, and do not 
share an intimate relationship. 

[Case No. 1]



Former Wife expressed her understanding that
the alimony would terminate only in the event
that she lived with “a boyfriend” who helped to
pay her bills. Former Wife emphasized that Mr.
Doe did not qualify as “a boyfriend” and that he
might move out of her home at any time.

[Case No. 1]



On the other hand, Former
Husband's view was that the alimony
was to terminate automatically if the
Former Wife resided with any male
nonrelative.

[Case No. 1]



1. It did not appear that the Former Wife is
engaged in a “supportive relationship” as
envisioned in section 61.14(1)(b).

Atkinson v. Atkinson, 157 So. 3d 473, 477 (Fla. 2d DCA 2015).

2. However, Former Wife had “developed a
relationship with Mr. Doe and began
allowing him to share her home as a tenant
since May of 2010.”

[Case No. 1]



Based on this finding, the trial court concluded
that Former Wife was “co-habiting with a male”
(within the meaning of the MSA), and Former
Husband was automatically relieved of any duty
to make alimony payments to Former Wife since
May 2010, when the “co-habitation” occurred.

Atkinson v. Atkinson, 157 So. 3d 473, 477 (Fla. 2d DCA 2015).

[Case No. 1]



 that Mr. Doe was a “tenant” in Former 
Wife’s House?

 that this status meant that Former Wife was “co-
habiting” with him?

 that Former Husband was automatically relieved of any duty to
make alimony payments from the start of such “co-habitation”?

Did the Trial Court Correctly Decide :

 that Former Wife was not in a “supportive 
relationship”?  

[Case No. 1]



What standards of appellate review will apply in 
Mrs. Jones’s appeal?  

Harvey J. Sepler, Appellate Standards of Review, 81 Fla. Bar J. 42 (April 2007). 



Generally, there are three main standards 
of appellate review:

1. de novo 

2. competent 
substantial evidence 

3. abuse of discretion 

Harvey J. Sepler, Appellate Standards of Review, 81 Fla. Bar J. 42 (April 2007). 



These three standards can conceptually be
broken down into

Decisions of Law

Decisions of Fact

and

Harvey J. Sepler, Appellate Standards of Review, 81 Fla. Bar J. 42 (April 2007). 



De novo review, or “free review,” means that “although the trial
court is presumed to be correct, the appellate court is free to
decide the legal issue differently without paying deference to the
trial court's review of the law.”

Harvey J. Sepler, Appellate Standards of Review, 81 Fla. Bar J. 42 (April 2007). 

In these purely legal matters, the appellate
court stands on the same footing as the trial
court.



Where the matter is fact-specific
[where it entails resolving conflicting
facts or determining the factual
sufficiency in a case] the appellate court will often defer to

the trial court, because the lower court is in a better position to assess
the characteristics of testimony or other evidence.

Harvey J. Sepler, Appellate Standards of Review, 81 Fla. Bar J. 42 (April 2007). 



The standard is whether the record contains
competent substantial evidence (defined as “such
relevant evidence as a reasonable mind would

accept as adequate to support a conclusion”) supporting the order
subject to review.

This standard applies, e.g., in determining a party's earning
capacity in a child support case.

DeGroot v. Sheffield, 95 So. 2d 912, 916 (Fla. 1957).



Many decisions made in the administration of
trial proceedings are left to the trial court's
discretion, and appellate courts will not disturb
them absent an abuse of discretion.

Harvey J. Sepler, Appellate Standards of Review, 81 Fla. Bar J. 42 (April 2007). 



An “abuse of discretion” is defined as judicial action which is
“arbitrary, fanciful or unreasonable,” or reflecting a view
which “no reasonable men would take.”

If reasonable people could differ as to the propriety of the
action taken, then it is not unreasonable, and there should be
no finding of an abuse of discretion.

Boca Burger, Inc. v. Forum , 912 So. 2d 561, 575 (Fla. 2005).



Some orders on review involve mixed questions of law and
fact, which require the practitioner to parcel out the
different aspects of the order and apply the standard of
review appropriate to each.

Harvey J. Sepler, Appellate Standards of Review, 81 Fla. Bar J. 42 (April 2007). 



With Respect to Section 61.14

 The trial court had to make factual
findings based on the evidence, and then
determine whether those facts established
a “supportive relationship.”

 This involved both a legal interpretation of the statute and application
of the law to the facts. Had the trial court concluded that a “supportive
relationship” existed, it would have had discretion to terminate the
alimony obligation.

[Case No. 1]



Murphy v. Murphy, 2013 WL 5927542, 3 (Fla. 3d DCA 2013).

 The trial court's factual findings are
reviewed to determine whether they are
supported by competent, substantial
evidence, and…

With Respect to the MSA

[Case No. 1]



 The trial court's construction of the contract
term “cohabitation” and its legal conclusions
regarding whether cohabitation has been
established are reviewed de novo**

**Assume that the appellate court’s interpretation of “cohabitation” in connection
with litigation seeking termination of alimony is an issue of first impression.**

[Case No. 1]

With Respect to the MSA



Case No. 1: Jones v. Jones



Case No. 1: Jones v. Jones





(Kinnard Mediation Center  Procedures for Mediation of Appeals)



2.  have been admitted to practice law in…  
Florida…for the preceding fifteen years, and 
be currently in good standing; and 

Eleventh Circuit
Mediator Requirements

1.  have been certified …as a mediator by…the 
State of …Florida…for the preceding five years;

Appellate Mediators shall 

3.  be currently admitted to the bar of this court.



“Appellate Mediation…How 
and Why It Works” (2001)

“Typically, cases that are subject to a competent substantial
evidence or abuse of discretion standard are selected for
mandatory… appellate mediation…since their determination
is extremely work-intensive for the appellate court yet
usually results in affirmance of the decision of the lower
tribunal, often without an opinion.”

Of cases mediated in the 1st DCA program, 55 % =workers 
compensation & 39% = civil.   



“In the first two years…
237 appeals were mediated, resulting 
in the settlement of 180 appeals 
[76%].   

In the next two fiscal years, 337 cases were mediated, and 245 appeals 
were settled [73%].  

142 resulted in global settlements.  All but 5 were resolved prior to 
filing of briefs.  All but 3 were resolved before the case was assigned to 
a panel.”  

[The Kinnard Mediation Center mediated 843 
appeals in 2002; 893 in 2003; and 925 in 2004.] 



“Even in those appeals not
settled, the court and the
litigants often recognize a
benefit,” through narrowing of
issues, or resolution of one or
more issues raised on appeal.”

“Appellate Mediation…How and Why It Works” (2001)



http://www.clker.com/clipart-case-closed.html?sa=X&ved=0CDAQ9QEwDWoVChMI7-WHvar3xgIVhs-ACh2gKAcF
http://www.clker.com/clipart-case-closed.html?sa=X&ved=0CDAQ9QEwDWoVChMI7-WHvar3xgIVhs-ACh2gKAcF




Case No. 1: Jones v. Jones

The facts are consistent with the trial court's
characterization of Mr. Doe's status in the
Former Wife's home “as a tenant.” It would
probably be more precise to describe Mr. Doe as
a lodger, “[a]

“person who rents and occupies a room in another's house.” Black's Law
Dictionary 1026 (9th ed. 2009). To put it in a nutshell, the Former Wife
and Mr. Doe shared a roof, but they did not share their lives.



Case No. 1: Jones v. Jones

Based on the dictionary definition of 
cohabitation, the Florida cases addressing the 
issue, and the cases from other jurisdictions 
involving tenants and lodgers, we conclude 
that the trial court erred in ruling

that Mr. Doe's residence “as a tenant” in the Former Wife's home 
amounted to “cohabitation with a male” within the meaning of the 
parties' MSA.  The decision is reversed, and Former Husband shall pay 
reimbursed alimony payments received with interest.





QUESTIONS & COMMENTS? 



Case No. 2: Smith v. Super Mart



Mr. Smith appeals the final summary
judgment rendered in favor of Super
Mart, Inc., the defendant in the
personal injury action Smith filed
claiming damages from his slip and fall
on the Super Mart premises.

Case No. 2: Smith v. Super Mart



Case No. 2: Smith v. Super Mart

Mr. Smith claimed that he slipped on a
fruit peel dropped on the floor near the
“self-serve” breakfast stand located in
the café portion of Super Mart.



Case No. 2: Smith v. Super Mart

He alleged that:

1. Super Mart owed him a duty of care to 
maintain the café premises in a safe 
condition,

2. prior similar accidents had occurred in 
the café area, and

3. Super Mart knew of the potential danger resulting to patrons 
from such occurrences if the area were not monitored for safety. 



Case No. 2: Smith v. Super Mart

Mr. Smith also claimed the accident had
caused his fibromyalgia, a “syndrome of
widespread pain, a decreased pain
threshold, and… symptoms including
non-restorative sleep, fatigue, stiffness,
mood disturbance,

…and other…features.”  Mr. Smith proposed to use the opinion testimony of 
Mr. Expert to establish a causal connection between trauma and 
fibromyalgia.



Case No. 2: Smith v. Super Mart

Super Mart moved for summary
judgment as a matter of law, arguing
that it did not owe a duty of care to
Mr. Smith with respect to the
condition of the café premises.



Case No. 2: Smith v. Super Mart

Super Mart also moved to preclude Smith
from presenting expert testimony that the
accident caused his fibromyalgia, arguing
that the testimony did not meet the standard
for admissibility under Daubert,* because
Mr. Expert’s testimony

constituted “pure opinion testimony.”

* In 2013, the Legislature enacted section 90.702, Florida Statutes, adopting the standard set forth in Daubert
v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, (1993), and thereby prohibiting “pure opinion testimony.”



The trial court determined, as a matter
of law, that Super Mart owed no duty of
care to Mr. Smith, a business invitee in
the café area.

[Case No. 2]

Thus, it did not reach factual issues
regarding whether prior accidents had
occurred, or whether Super Mart knew
of the alleged dangerous condition.



(These unaddressed factual questions
related to:

 whether the duty of care (once
established) was breached, and

 causation.)

[Case No. 2]



The trial court also held a Daubert hearing.
After reviewing numerous documents
related to fibromyalgia and hearing
arguments of counsel, the trial court
granted Super

Mart’s motion to exclude Mr. Expert’s testimony, on the basis that
it was inadmissible “pure opinion” testimony.

[Case No. 2]



Based on the trial court’s ruling that Super
Mart owed Mr. Smith no duty of care, and
because Mr. Smith’s only claim related to
his fibromyalgia, final summary judgment
was entered for Super Mart.

[Case No. 2]



1. Whether the trial court erred in ruling
that Super Mart owed Mr. Smith no duty of
care;

3. Whether the trial court reversibly erred in refusing to allow Mr.
Expert’s testimony regarding the link between trauma and fibromyalgia
based on its finding that this involved “pure opinion testimony.”

2. Whether disputed issues of material
fact precluded entry of summary
judgment; and

[Case No. 2]



What standards of appellate review will apply in 
Mr. Smith’s appeal?  

Harvey J. Sepler, Appellate Standards of Review, 81 Fla. Bar J. 42 (April 2007). 



When the appellate court is asked, for example, to
interpret a statute or contract, or to review an order
dismissing a complaint or entering summary judgment,
and there are no factual resolutions to be made, the
reviewing court is essentially in the same position as was
the trial court, and the standard of review is de novo.

Harvey J. Sepler, Appellate Standards of Review, 81 Fla. Bar J. 42 (April 2007). 



Examples of discretionary court decisions include
granting a motion to continue the trial, a motion
for protective order limiting discovery, or a
motion to exclude evidence.

Harvey J. Sepler, Appellate Standards of Review, 81 Fla. Bar J. 42 (April 2007). 



 The trial court’s entry of summary judgment is
reviewed de novo.

 The “abuse of discretion” standard applies to review
of the court’s decision to exclude expert testimony.

What standards of appellate review apply?



Case No. 2: Smith v. Super Mart



Case No. 2: Smith v. Super Mart



1. Smith, a business invitee on the Super
Mart premises, was owed a duty of care.

“[U]nder Florida law, all premises owners
owe a duty to their invitees to exercise
reasonable care to maintain

[Case No. 2]

their premises in a safe condition.” Garcia v. City of Hialeah, 550 So.
2d 1158 (Fla. 3d DCA 1989) (holding that the duty of care…includes
the duty to provide reasonably safe ingress and egress).



(“The issue of whether a negligent condition existed on premises 
generally involves disputes of material fact which will preclude summary 
judgment.”) 

[Case No. 2]

2. Material issues of fact...
prohibit entry of summary judgment in
Super Mart’s favor. Craig v. Gate Maritime
Props., Inc. , 641 So, 2d 375, 377 n.1 (Fla. 1st
DCA 1994).

Owens v. Publix Supermarkets, Inc., 802 So. 2d 315, 220 (Fla. 2001)



3. Under Daubert’s “scientific soundness” test, trial judges act as
gatekeepers, excluding unreliable expert testimony by
considering certain flexible and non-exclusive factors in
assessing the methodology used by an expert:

[Case No. 2]

-Whether it can be [and has been] tested, including
its falsifiability or refutability;

Booker v. Sumter County Sheriff's Office / No. Am. Risk Servs., 2015 WL 3444359, 1 (Fla. 
1st DCA 2015).



-Whether error rates can be determined, and if so, if the methodology
is subject to a high “known or potential rate of error”;

[Case No. 2]

-Whether there are standards controlling the
technique's operation, and, if so, whether they
been maintained in this case; and

-Whether the methodology is generally accepted as reliable within
the relevant scientific community.



The appellate court reversed the trial
court's in limine ruling regarding the
testimony of Mr. Expert, observing that
the record reflects that his opinion was
based on more than Mr. Expert’s clinical

experience. Instead, Mr. Expert had testified that, in reaching his
conclusion, he had relied on multiple published medical studies, as
well as his examination of Mr. Smith and a review of his medical
records.

[Case No. 2]



Thus, the record reflects that Mr. Expert was well-acquainted with
Mr. Smith’s medical history and current medical condition; he
relied on published medical studies generally accepted within the
medical community; and he applied the results of those studies to
the facts of the case in reaching his opinions on causation.

The trial court abused its discretion in disallowing Mr. Expert’s 
testimony regarding the link between trauma and fibromyalgia 
based on its finding that such testimony involved “pure opinion.”

[Case No. 2]





QUESTIONS & COMMENTS? 



**THANK YOU **
FOR YOUR PARTICIPATION!



MEDIATION ON APPEAL: 
THE SAME, OR DIFFERENT? 

2015 Florida DRC Conference
“Treasuring the Past & the Spirit of Change” 

Teresa L. Mussetto & Elizabeth Teegen


