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BILL SUMMARY

Svynopsis of SEC Amendment

The Senate Education Committee amendment to House Bill 6 (HB6/aSEC) would eliminate the
requirement in House Bill 6, as introduced, for a school district or charter school with federal
Impact Aid, federal forest reserve payments, or revenue from the local half-mill property tax levy
to budget an amount equivalent to 75 percent of these dollars for purposes related to the Indian
Education Act, the Public School Capital Outlay Act, the Public School Capital Improvements
Act, the Public School Buildings Act, and the Community Schools Act. Instead, school districts
and charter schools with these revenues will report on the use of these funds and prioritize funds
for the Indian Education Act, the Public School Capital Outlay Act, the Public School Capital
Improvement Act, the Public School Buildings Act, and for research-based or evidence based
social, emotional, or academic interventions for which at-risk program funds may be used.

The proposed amendment makes changes to the public school capital outlay state and local match
calculation to begin considering the average annual unrestricted revenue used for capital
expenditures in FY25, with a phase-in scheduled to complete in FY29. The proposed amendment
establishes a phase-in for the new unrestricted revenues as follows:

e In FY25, 20 percent of the most recent year of unrestricted revenues available.

e In FY26, 40 percent of the average of the most recent two years of unrestricted
revenues available.

e In FY27, 60 percent of the average of the most recent three years of unrestricted
revenues available.

e In FY28, 80 percent of the average of the most recent four years of unrestricted
revenues available.

e InFY29 and subsequent fiscal years, the rolling average of the most recent five years
of unrestricted revenues available.

By July 1, 2024, the Public School Capital Outlay Council (PSCOC) shall adopt regulations
determining which types of revenues shall be considered “unrestricted revenues” for the purposes
of calculating the state and local match calculation. The regulations must be developed in
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consultation with school districts, the Public Education Department (PED), the Public School
Capital Outlay Oversight Task Force (PSCOOTF), the Legislative Finance Committee (LFC), and
LESC, and may not consider revenues from the Public School Capital Improvements Act or the
Public School Buildings Act or any expenditures made for teacher housing.

The proposed amendment also explicitly allows bonded revenue from educational technology
notes, general obligation (GO) bonds, the Public School Capital Improvements Act, and the Public
School Buildings Act to be used to construct and improve teacher housing or provide education
technology in school district-owned teacher housing.

The proposed amendment also amends the calculation of the state equalization guarantee
distribution for school districts and charter schools with fewer than 200 students. The amendment
specifies enrollment growth program units in the current year are not included in the calculation
of save harmless program units.

Synopsis of Original Bill

House Bill 6 (HB6) would eliminate the credit within the public school funding formula for federal
Impact Aid, federal forest reserve payments, and the local half-mill property tax levy and require
school districts and charter schools receiving revenue from these sources to budget revenue from
the state equalization guarantee (SEG) distribution equivalent to 75 percent of these dollars for
purposes related to the Indian Education Act, the Public School Capital Outlay Act, the Public
School Capital Improvements Act, the Public School Buildings Act, and the Community Schools
Act. HB6 would also amend the state’s online financial reporting system to determine how local
authorities budget the funds set aside for these purposes.

FISCAL IMPACT

HB6/aSEC makes changes to the public school funding formula that could have a disequalizing
effect on school district and charter school operational funding. New Mexico’s public school
funding formula is designed to equitably distribute state funding to school districts and charter
schools to minimize disparities in revenue available for operations. To maintain an equalized
operational funding, the public school funding formula considers additional unrestricted revenue
received by school districts and charter schools and reduces state revenue to these school districts
and charter schools. The Public School Finance Act directs the Public Education Department
(PED) to take credit for 75 percent of federal Impact Aid, federal forest reserve payments, and the
local half-mill levy when calculating a school district’s or state-chartered charter school's state
equalization guarantee distribution (SEG). HB6/aSEC would eliminate these credits from the
calculation and direct additional state revenue to those school districts and charter schools with
outside revenue sources. Attachment 1: Operational and Average Capital Outlay Revenue per
Student shows average per student revenue by school district.

In FY20, school districts and charter schools in New Mexico received $109.7 million in these
funds and the state took an $82.3 million credit for this revenue. Of this, $80 million of the revenue
was for federal Impact Aid, resulting in a $60 million credit.

Reducing these credits without an appropriation to the SEG would reduce the pool of money
available for program cost, the amount of money the state assumes public schools need to operate,
and reduce the amount distributed through the formula to some school districts and charter schools;
the House Appropriation and Finance Committee substitute for House Bills 2 and 3 (HB2/HAFCS)
includes funds for the elimination of funding formula credits. During the June 2020 special session,



HB6/aSEC — Page 3

the Legislature appropriated $31 million to partially backfill an assumed $67 million reduction to
program cost due to an April 2020 determination from the U.S. Department of Education that the
state could not take credit for Impact Aid in FY20 because the difference in per student funding
was more than what was allowed by federal law. PED estimates the additional cost to eliminate
the credit for federal Impact Aid at $35 million, which would backfill what remains of the
reduction. In addition to the $31 million appropriated for FY21, HB2/HAFCS includes $35 million
for the full elimination of the Impact Aid credit and $16.7 million to eliminate the credits for
federal forest reserve payments and the local half mill property tax levy, for a total of $82.7 million.
This appropriation is contingent on the passage of HB6/aSEC or similar legislation removing local
and federal revenue credits and allocating an equal amount of SEG for select purposes.

With additional appropriations to the SEG to offset the loss of the credits, HB6/aSEC would result
in an $82.7 million increase in state revenue for 89 school districts and five state-chartered charter
schools, representing a 2.7 percent increase when compared with FY20 total statewide program
cost. The budget impact to school districts and charter schools would vary by entity: 11 school
districts and one state-chartered charter school would see an increase in state funding of more than
10 percent, providing these entities with additional funding to improve programs for at-risk
students or for capital outlay expenses. Charter schools without this revenue would not see
additional funds. See Attachment 2: Funding Formula Revenue With and Without
Consideration of Impact Aid, Forest Reserve Payments, and the Half Mill Levy, Using FY20
Data.

Capital Outlay. By amending the capital outlay state and local match calculation to consider
unrestricted funds used for capital expenses, HB6/aSEC may reduce the state’s responsibility to
fund projects in school districts that opt to spend noncapital funds on capital projects, creating long
term cost savings in the public school capital outlay fund. Staff anticipate school districts receiving
a large amount of new funding from the elimination of SEG credits will use a significant amount
of funding on capital outlay expenses, including the litigant school districts in the Zuni capital
outlay lawsuit, which have historically had high capital needs. Considering unrestricted revenues
in the capital outlay state and local match calculation ensures the calculation equitably accounts
for school districts’ capacity to use local wealth on capital projects.

The amount of unrestricted revenue used for capital expenditures will depend largely on two
factors: first, the bill requires PSCOC to adopt regulations to better qualify which types of revenue
should be included; and second, school districts will differ in their local decisions to use
unrestricted funds for capital expenses. As the revenues are phased in between FY25 and FY29,
school districts that opt to use a substantial amount of unrestricted revenue on capital expenditures
may see reductions to their state match percentage and corresponding increases to the local match,
increasing school districts’ responsibility to fund capital projects if they approach PSCOC for an
award.

Save Harmless Program Units. HB6/aSEC would amend the calculation of save harmless
program units to provide that a calculation of save harmless program units excludes enrollment
growth program units. Save harmless program units are the result of language included in Section
22-8-25 NMSA 1978 that provides a school district or charter school with 200 or fewer students
is entitled to program units based on the greater of current year enrollment on the first reporting
date or the average enrollment on the prior year second and third reporting date.

According to PED staff, the department has traditionally excluded enrollment growth program
units when calculating save harmless program units, but recently some charter schools expressed
concern excluding these program units did not align with the plain text of the statute. As a result,
PED adopted an administrative rule specifying that from January 12, 2021 the calculation of save
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harmless program units would include enrollment growth program units and changes in small
school adjustment program units. This rule change had the effect of increasing the number of save
harmless program units. PED staff cited the additional save harmless program units in FY21 as
one of several factor in the relatively small unit value increase passed along to school districts and
charter schools in January 2021. The language in HB6/aSEC would return PED to the previous
practice of excluding enrollment growth program units from the calculation of save harmless
program units.

In 1986, the Legislature amended the Public School Finance Act to provide that a school district
with 200 or fewer students would have the number of funding formula program units calculated
based on the number of students enrolled in the current year or the prior year, whichever was
greater. At the time, school districts were generally funded on current year enrollment. This
provision had the effect of boosting funding for small school districts with declining enrollment,
reflected by the name “save harmless.” A small school district with an enrollment decline was
“saved” from the financial effects of that enrollment decline and held “harmless” in the current
school year. In 1999, the state switched from a current year funding system to a prior-year funding
system, essentially transforming the “save harmless” program from one that protects shrinking
school districts from funding declines to a program that assists growing school districts. In that
way, the program functions similarly to enrollment growth program units, enacted in 1990 to
provide additional funding for growing school districts. In 2006, the statute was amended to make
charter schools eligible for enrollment growth.

SUBSTANTIVE ISSUES

Recently, the Legislature has considered several bills that proposed to eliminate the credit for
federal Impact Aid payments from the SEG calculation. The federal Impact Aid program provides
grants to school districts and state-chartered charter schools impacted by federal activity, based on
the number of students enrolled in a school district or charter school with a connection to federal
activity. Children living on Indian lands; children who live on federal property, including military
bases and low-rent housing; children with parents who work on federal property; and children of
military personnel are all considered “federally connected children.”

State Equalization Guarantee Distribution. Prior to the adoption of the funding formula in 1974,
operational revenue to school districts was highly disequalized, and school districts with high
levels of property wealth had more funding available for their schools. With the adoption of the
funding formula in 1974, New Mexico agreed to equalize operational revenue across school
districts, including both federal revenues and local property taxes, although property taxes were
assessed at a much higher rate before 1981. The funding formula currently assesses the unique
circumstances and individualized needs of school districts and charter schools to determine
program cost, an amount of revenue which each school district and charter school is guaranteed to
receive. A school district or charter school will receive its full program cost through some
combination of the SEG distribution, 75 percent of operational Impact Aid, 75 percent of federal
forest reserve payments, and 75 percent of the local half mill levy.

The federal Impact Aid law allows a state with a program designed to equalized education funding
to consider Impact Aid payments and reduce state aid payments when allocating state funds to
school districts. Since the 1970s, New Mexico has been certified by the U.S. Department of
Education (USDE) as an equalized state, but in April 2020, USDE found the state was ineligible
to consider federal Impact Aid funding in FY20 because the state failed to meet the disparity
standard set in federal law. Following the withdrawal of PED’s appeal of this decision, an
administrative law judge ordered the state to repay credited revenue from FY20. For FY21, USDE
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has certified New Mexico as an equalized state, allowing the state to take credit for federal Impact
Aid payments. Four school districts requested a hearing from USDE challenging the ability of the
state to take credit, but USDE found the preliminary data submitted by the state met the
requirements of federal law. A school district or state-chartered charter school could appeal this
determination and final data submitted by the state must confirm USDE’s analysis of preliminary
data.

Funding for Capital Projects. Due to an inability to raise sufficient local funding, the Gallup-
McKinley County, Grants, and Zuni school boards reopened the Zuni lawsuit in 2016, arguing the
capital outlay system remains inequitable and continues to be based heavily on local property
wealth. The plaintiff school districts, now including only Gallup and Zuni, have argued property-
wealthy school districts are able to use revenues from industrial revenue bonds, payments in lieu
of taxes, and other sources to build spaces above the statewide adequacy standards, creating
nonuniform facilities statewide. The plaintiff school districts offered elimination of the Impact Aid
credit as a solution to their local capital revenue issues and have explained they would likely spend
the uncredited Impact Aid revenue on capital needs.

Changes to the public school capital outlay “phase two state and local match calculation” included
in HB6 will help maintain the equity of New Mexico’s public school capital outlay funding. The
phase two formula was designed to equitably distribute state funding for capital projects based on
the amount of revenue each school district is able to raise. The calculation estimates the amount
of local revenue school districts receive from mill levies on residential and nonresidential
properties annually, then calculates whether that amount is sufficient to replace facilities on a 45-
year schedule. School districts with lower amounts of property wealth receive larger contributions
from the state toward construction projects. In addition to creating an influx of unrestricted
revenue, HB6/aSEC would amend the phase two calculation to begin considering the amount of
these revenues spent on capital outlay annually, operating under the assumption that any revenue
source used for capital should count toward local wealth.

In December 2020, the 11" Judicial District court issued a ruling in the Zuni lawsuit, finding the
Public School Capital Outlay Act and the Public School Capital Improvements Act have
exacerbated “gross disparities” between property-wealthy and property-poor school districts. The
judge’s ruling does not appear to consider the phase two state and local match calculation and did
not cite specific evidence of disparities, leaving policymakers without a clear understanding of
why the court found the systems unconstitutional. The office of the Attorney General obtained a
stay of the judgment for the meantime to allow PSCOC to continue making awards and payments,
but in the upcoming legislative interim, the state will need to evaluate in earnest its system of
capital funding for public schools and consider changes to establish greater equity.

Reporting Requirements and Budget Guidelines. HB6/aSEC would require school districts and
charter schools to report to PED on the use of funds no longer subject to a funding formula credit.
Additionally, school districts and charter schools would need to prioritize these funds to implement
the Indian Education Act, fund capital projects that meet the requirements of the Public School
Capital Outlay Act, the Public School Capital Improvements Act, the Public School Buildings Act,
or to provide research-based or evidence-based social, emotional, or academic interventions that
could be provided with funds allocated through the public school funding formula’s at-risk
component.

Eliminating funding formula credits would give school districts an additional revenue source to
satisfy the requirements of the Martinez-Yazzie education sufficiency lawsuit and the Zuni capital
outlay lawsuit. Court findings from these lawsuit found specific deficiencies in implementation of
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the Indian Education Act, school facilities in school districts receiving Impact Aid, and services
for at-risk students.

School districts would be required to include information in their annual educational plan on the
intended uses of the funds and how the programs and services funded are designed to improve
outcomes for students. Following the close of the fiscal year, school districts and charter schools
would be required to report on the actual use of these funds and evaluate how the funded programs
and services improved student results.

Each school district or charter school that receives Impact Aid for students residing on tribal land
would be required to report on their consultations with tribal authorities. These school districts are
already required under federal law to consult with tribal authorities. HB6 also requires PED to
report to the Legislature on how school districts and charter schools are using these funds and to
identify best practices on how school districts and charter schools are using these funds to improve
student results.

Public School Utility Conservation Fund. HB6/aSEC makes a technical correction to Section 6-
23-7 NMSA 1978, deleting a reference to Paragraph 7 of Subsection D of Section 22-8-25 NMSA
1978 to maintain a correct statutory reference given changes in Section 22-8-25 NMSA 1978. The
law would still require the secretary of public education to determine deductions pursuant to
Section 22-8-25 but does not refer to a specific paragraph to avoid the need for an additional
technical amendment if Section 22-8-25 NMSA 1978 is amended in the future. HB6 also makes
technical corrections to update references to the state department of education and the
superintendent of public instruction.

HB6/aSEC would also amend section 6-23-7 NMSA 1978 to add LESC to the agencies informed
prior to each regular legislative session of the list of school districts proposing to enter into a
guaranteed utility savings contract.

ADMINISTRATIVE IMPLICATIONS

HB6/aSEC requires PED to change calculations of the SEG, which would make the total amount
of revenue available for distribution to school districts and charter schools more predictable,
particularly during the budgeting process. Because of the uncertainty in Impact Aid payments,
PED typically makes conservative estimates of Impact Aid revenue; reducing this uncertainty
could lead PED to set a higher preliminary unit value before the start of the fiscal year and reduce
the need to increase the unit value in January, half way through the fiscal year. However, there are
alternatives that would allow PED to set a higher preliminary unit value while maintaining an
equalized funding formula.

HB6/aSEC requires PED to certify to the Public School Capital Outlay Council the annual amount
of unrestricted revenue used to make capital outlay expenditures and the annual amount of inter-
fund transfers from an unrestricted fund to a fund restricted for capital outlay. The Public School
Facilities Authority would be required to recalculate the annual state and local match amounts for
school districts using this new certified amount.

RELATED BILLS

HBG6 relates to Senate Bill 41/aSEC/aSFC, Senate Bill 225, and Senate Bill 249.
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SOURCES OF INFORMATION
e LESC Files
e Public School Facilities Authority
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ATTACHMENT 1

Operational and Average Capital Outlay Revenue per Student (MEM)
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