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Introduction 

 A professional who appears in court as an expert witness may be subject to civil liability by his or her client or even 

the opposing party in certain states. Also, the professional may suffer sanctions by the professional organization that 

provides him or her with professional credentials (Austin v. Amer. Assoc. of Neurological Surgeons, 2001). However, 

besides the usual defenses that no malfeasance occurred, the expert’s participation in a judicial proceeding may create an 

immunity against civil or criminal suits. The purpose of this article is to review the states that allow expert witnesses to be 

sued by various parties and to provide some best practices for expert witnesses.  

Some Background 

As a rule, only judges, prosecutors, legislators, and the highest executive officers of governments have absolute 

immunity, which bars all civil suits for money damages against these officials. when acting within the scope of their duty 

(e.g., Mich. Comp. Laws, Section 691.1407[5], 1965). Medical peer review parties also may receive absolute immunity 

(Ostrzenski v. Seigel, 1999). Recently, the Sixth Circuit Court in Stockdale v. Helper (2019) denied absolute immunity to a 

district attorney for her actions but granted her “qualified immunity,” which unlike absolute immunity, does not protect the 

participant in the court proceedings from plain incompetence or knowingly violating a law Briscoe v. LaHue, 1983; Burns 

v. Reed, 1991. (See Honig, 2019, for a discussion of absolute and qualified immunity) Also, in June 2020, a Delaware court 

allowed immunity for an unlicensed economics expert witness but not for six other professionals (Verition Partners Master 

Fund, 2020).  

Judicial witness immunity from prosecution has existed in the U.S. from the beginning of the country as inherited from the 

British common law. But in 2011, the expert witness immunity was removed in Jones v. Kaney (2011) in England and 

Wales after more than 400 years. The purpose of the rule is to preserve the integrity of the judicial process by encouraging 

full and frank testimony (Bruce v. Byrne-Stevens and Associates Engineers, Inc., 1989). But the Supreme Court of the 

United Kingdom held that expert witnesses are not immune from being sued in contract or tort disputes. The purpose of this 

article is to review the diversity of federal and states’ laws regarding whether expert witnesses have immunity from civil 

liability for their participation in courts proceedings. Also, the article provides some best practices for expert witnesses. A 

popular author and attorney suggests that most people do not realize that trials are often won before anyone steps foot inside 

a courtroom possibly because one side chose an ineffective expert witness (David Baldacci, 1997). 

An expert witness may face these types of risks: 

• Whether or not the expert’s opinion is admissible arising from inadequate qualifications. 

• Whether or not the expert’s opinion is admissible arising from the execution of the work (by reason of 

insufficient data or improper methods). 

• Immunity from criminal prosecution for perjury or false statements under oath. 

• Claims by clients as to negligence in the execution of the work. 

• Criminal prosecution of civil claims by opponents as to spoliation of evidence. 

• Various claims by opponents. 

• Revocation of professional membership as a result of “irresponsible testimony.” 

This article does not cover third party claims by individuals relying on the work of the expert for unintended uses. 

http://www.NACVA.com/JFIA


Journal of Forensic and Investigative Accounting 

Volume 13: Issue 3, Special Issue 2021 

 

467 

Expert witnesses can help lawyers during discovery, provide help with issues as the dispute progresses, and provide 

expert testimony during the trial itself. Federal Rule of Evidence Section 702 provides guidelines by which an expert’s 

report and testimony are admitted into the trial. Absolute immunity for the expert can apply only if the expert’s opinion is 

admitted into the trial. Federal Rules of Civil Procedure 26(a)(2) requires an expert to disclose their identity, the issues their 

opinion will address, their professional qualifications, their publications over the past 10 years, all decisions in which they 

have given expert opinions over the past four years, and who is paying them. At the federal level, judges use the Daubert 

standards (Daubert, 1993) to assess whether an expert witness’s scientific testimony is admissible. The judge must be 

satisfied that the testimony is based on scientifically valid reasoning that can properly be applied to the facts at issue. Once 

admitted in evidence the opposing counsel can cross-examination the witness and present contrary evidence in an attempt 

to refute the testimony. In 40 states the judge determines whether the expert witness is an expert and can be admitted to 

testify by using Daubert standards (Daubert, 1993). In some state courts the judges use the Frye standard to determine 

whether the testimony is admissible. Under the Frye standard it must be demonstrated that the expert’s opinion is generally 

accepted in the scientific community. The other state courts use the older Frye standards, a combination of Daubert/Frye, 

or a unique standard (Ryskamp, 2020). For example, in Louisiana and Florida (Edwards, Jr. and Edwards, 2020) the Daubert 

standards are used, New York uses the Frye standards, and Virginia uses a combination of both (Crumbley and Cheng, 

2014; Cheng and Yoon, 2005).  

In 1983, the U.S. Supreme Court in Briscoe v. Lahue agreed with the immunity for fact witnesses and this immunity 

was broadened to cover expert witnesses in some states. The Supreme Court of Washington state in Bruce v. Byrne-Stevens 

and Associates Engineers, Inc. (1989) prevented a plaintiff from suing an engineering expert, reasoning that an expert 

witness has the same immunity as other witnesses. The Court reasoned that “the basic policy of ensuring frank and objective 

testimony obtains regardless of how the witness comes to court” (at 129). However, a few state courts are eroding the 

witness immunity doctrine. This article discusses some of the recent developments in states and provides some examples of 

major expert witness liabilities.  

Emerging Trends of Expert Witness Liability 

 There are exceptions to the absolute rule of immunity for a witness from civil liability from testimony or 

communication made during litigation. They are: 

• Spoliation of evidence, which refers to when a document is destroyed or altered significantly. 

• Lying under oath. 

• A defamation lawsuit against an opponent’s witness. 

• A disappointed client claim based on the expert’s negligence of an expert witness  

Spoliation. A 1999, Second Circuit decision (West v. Goodyear, 1999, p. 779) defines spoliation as the destruction or 

significant alteration of evidence or the failure to preserve property for another use as evidence in pending or reasonably 

foreseeable litigation. Rule 37(b)(2)(A) of the Federal Rules of Civil Procedure allows courts to impose sanctions on parties 

for failing to comply with discovery orders. For electronically stored information (ESI) Rule 37E indicates that the following 

conditions must be met: 

• A party must have control over the ESI. 

• The party must have been under a duty to preserve the ESI. 

• ESI must have been destroyed, lost, modified, or altered. 

• Any loss must be the result of the party’s failure to take reasonable steps to preserve the ESI. 

• ESI must not be able to be recovered, restored, or replaced by additional discovery. 

Perjury. All witnesses always, irrespective of any immunity claims, are subject to perjury charges if they lie in sworn 

testimony. The witness violates a duty to the court, the client, the opposing party, and perhaps the organization that provides 

his or her professional credentials. The Supreme Court has upheld the criminal sanction for perjury in U.S. v. Dunnigan 

(1993). Larry F. Stewart, a Secret Service ink expert in Martha Stewart’s obstruction of justice trial, was accused of 

committing perjury in 2004. He was charged with two counts of perjury, facing five years in prison if convicted (Chad Bray, 

2004). Prosecutors argued that Larry Stewart lied when he testified that he participated in the testing of blue ink on a 

worksheet showing a pre-existing agreement with Martha Stewart to sell 4,000 shares of ImClone Systems. Her stockbroker 

had doctored the document with blue ink to help with Martha’s cover story. During Larry Stewart’s testimony he indicated 

that he helped with the ink tests, but he had not done so (Bray, 2004). 

https://www.law.cornell.edu/wex/expert_witness
https://www.law.cornell.edu/wex/expert_testimony
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 Larry Stewart was acquitted of the perjury charges of saying “I performed a test to determine whether the blue entry 

on the document was like the ink on the document,” when in fact he did not participate in the testing of the ink. One juror 

afterwards said “he did not walk into the courtroom intending to lie. He put his foot in his mouth, and he couldn’t take it 

out because of his ego” (Moynihan, 2004). 

In a Seventh Circuit Court of Appeals case that denied an expert witness’ suit against a professional association for 

suspending him from practice for irresponsible testimony. The appellate court provided excellent reasons for relaxing the 

immunity clause (Austin, 2001): 

There is a great deal of skepticism about expert witness immunity ... [E]xpert witnesses are often paid very 

handsome fees and common sense suggests that a financial stake can influence an expert’s testimony, especially 

when the testimony is technical and esoteric and hence difficult to refute in terms intelligible to judges and jurors. 

More policing of expert witnessing is required, not less. 

Generally, if a witness makes a statement in deposition or at trial, the witness is probably immune from a defamation lawsuit 

by the absolute privilege rule (See Hoenig, 2019. 

Negligence of an Expert Witness. Generally, a party may sue its own expert witness for negligence. For example, 

after litigation that extended over several years a California trial court awarded Mattco Forge (1989) $42 million from 

Arthur Young’s (the forensic accountant) for professional negligence, fraudulent misrepresentation, and fraudulent 

concealment. Here the witness mixed work products and source documents, so that the documents created by the witness 

were presented as if they were authentic source documents. Arthur Young argued that Mattco did not have clean hands, and 

the court granted Arthur Young’s summary judgment. Mattco appealed, and the higher court reversed and remanded the 

dispute on grounds other than expert immunity.  

 A more recent California decision, Lambert v. Carneghi (2008), denied immunity to a real estate appraisal expert 

Here the judge held that immunity does not apply to prevent a party from suing his own expert witness, even if the suit is 

based upon the expert’s testimony. In California, an attorney can be sued if the expert who the attorney hired is sued by the 

opposing party and found liable (Forensics Group, Inc., 2005). The Wyoming Supreme Court also allowed a malpractice 

claim against an attorney for negligence in retaining experts for a trial in a divorce situation (Rino v. Mead, 2002). That is, 

the attorney was liable for the acts of the expert he hired, the same as if the expert were the attorney’s employee 

 Other states that have denied immunity to expert witnesses are summarized below. 

 Connecticut. In Pollack v. Panjabi (2000), a client sued a world-renowned Yale University bio-mechanic expert, 

Manohar Panjabi, who conducted experiments to recreate the full nelson force on Plaintiff’s neck by a police officer. The 

judge ruled that Panjabi’s experiments were incorrectly performed, and his reports were not admissible at trial. In the 

subsequent suit by the Plaintiff against Panjabi, the Connecticut Superior Court held that witness immunity does not bar a 

claim brought by an attorney or his client against an expert witness for a report that did not meet the standards to be 

admissible as evidence in a court proceeding. The opinion did not reach the question of the amount of damages (e.g., was 

the expert responsible for the damaged awarded the party who hired him, or merely liable to refund any amounts received 

by the expert). 

 Louisiana. A.J. Marrogi sued his expert witness Ray Howard for negligence and breach of contract, or in the 

alternative, unjust enrichment. Howard used the witness immunity defense, and a District Court judge held against Marrogi 

(Marrogi v. Howard, 2001). He appealed to the Fifth Circuit (Marrogi v. Howard, 2001), who asked the Louisiana Supreme 

Court to answer this certified question: Does the witness immunity apply to an expert witness? (Marrogi v. Howard, 2001). 

The Louisiana Supreme Court’s answer was no (Marrogi v. Howard, 2002). The Court held that the witness immunity in 

Louisiana does not bar a claim against an expert witness by a party that arises from the expert’s negligent performance 

(Marrogi v. Howard, 2002). 

 Massachusetts. Boyes-Bogie v. Horvitz and Associates (2001) involves a lawsuit against Joel Horvitz, a CPA, 

previously qualified as an expert in business valuation. Horvitz was hired to value stock of a husband in a divorce action. 

The attorney for Karen Boyes-Bogie had trouble getting a valuation from Horvitz, apparently because of “personal 

problems.” Horvitz eventually delivered a $2.09 valuation of the stock, but Boyes-Bogie brought action against the CPA 

for negligence, breach of contract, and malpractice. The court ruled that the doctrine of immunity does not bar a claim for 

negligence against an expert hired to provide litigation services support.  
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 Missouri. Clifford Murphy, Trustee of American Drilling Service Company hired A.A. Matthew in an arbitration 

action. Murphy sued Matthew for negligence and carelessness for a number of issues. The appellate court held that witness 

immunity does not bar a lawsuit if a professional is negligent in providing an agreed upon service (Murphy v. A.A. Matthew, 

1992; [but see Moses v. Parwatikar, 1987]) discussed later in this article. 

 Pennsylvania. A plaintiff hired an accounting firm to calculate lost profits in a breach of contract dispute against 

lenders who failed to provide financing for the purchase and rehabilitation of an industrial building. Jackson-Cross provided 

the plaintiff, LLMD of Michigan, with a computerized worksheet showing a loss of $6 million. During cross-examination 

of the testifying accountant a significant mathematical error was pointed out. Since the testifying expert had not performed 

the calculations, he could not explain the error’s effect on recalculation of the lost profits. The friendly client sued the 

accounting firm, and on appeal the Pennsylvania Supreme Court held that witness immunity did not protect an expert witness 

from a negligence claim (LLMD of Michigan v. Jackson-Cross, 1999). However, the court distinguished an earlier Panitz 

v. Behrend (1993) decision which holds that an expert cannot be sued by a party that is merely dissatisfied with the substance 

of the opinion rendered by the expert. 

 New Jersey. In two states court appointed experts were sued in New Jersey. The New Jersey Supreme Court in 

Levine v. Wiss and Co. (1984) held that the witness immunity doctrine did not protect a court-appointed accounting expert, 

and he was not immune from prosecution. The CPA was selected by the parties and appointed by the judge to provide a 

binding valuation. The N.J. Supreme Court held the accountant’s role was comparable to that of any expert hired by a party 

to a contract to resolve a dispute and therefore was not shielded from potential liability. 

The Superior of New Jersey has held that an attorney cannot sue the other sides expert witness (Reilly, Supple, and 

Wischusen, 2011). 

 Vermont. In the Vermont Politi v. Tyler dispute (2000), an expert was a state court appointed neutral evaluator. 

The Supreme Court of Vermont held that it would be an injustice and disservice to defendant, Dr. Janet Tyler, and the 

judicial system as a whole to deprive her of the protection of immunity.1 

 West Virginia. The West Virginia Supreme Court (Davis v. Wallace, 2002) decided a dispute where a plaintiff 

sued the opposing parties expert witnesses for negligence and malpractice. The West Virginia. Supreme Court indicated 

that the expert witness immunity issue is not settled at this time, and they were not addressing the issue of immunity. 

However, they indicated that the trial court abused its discretion by awarding sanctions against the plaintiff, and such a 

lawsuit against expert witnesses is not frivolous or in bad faith considering other states are allowing such suits. 

Courts Upholding Immunity 

 Some states follow the witness immunity doctrine, and a number of states have not taken a position with this issue.  

Washington State. In Bruce v. Byrne-Stevens and Associates (1989) illustrates that witness immunity bars a 

malpractice lawsuit by a plaintiff against an expert witness. After two plaintiffs’ land was damaged, they hired an 

engineering company to testify as to the cost of stabilizing the soil. Patrick Byrne testified that the total cost would be 

$21,040, and the two individuals obtained a judgment for that amount. 

 The cost of restoring lateral support proved to be double the amount of Byrne’s testimony, so the two landowners 

sued Byrne for his low estimates. The Washington State Supreme Court held that absolute immunity bars a lawsuit against 

an expert witness (Bruce v. Byrne, 1989). 

 Alaska. There have been a number of Alaska decisions that have upheld the absolute immunity doctrine. In Lythgoe 

v. Guinn (1994) a psychologist was sued for negligence by a parent who lost a custody battle. The Alaska Supreme Court 

held that a court appointed psychologist could not be held liable under the doctrine of quasi-judicial immunity (i.e., absolute 

immunity). 

 North Dakota. In Riemers v. O’Halloran (2004), a North Dakota court appointed the forensic accounting firm 

Buckolt, O’Halloran and Associates as the court’s forensic accounting expert in a divorce dispute. The firm prepared a 

 
1 For similar decisions for keeping immunity for court appointed experts, see Lythgoe v. Guinn, 884 P.2d 1085 (Alaska, 1994); 

Howard v. Dropkin, 271 Cal. Rptr. 893, 894 (Ct. App., 1990); Seibel v. Kemble, 631 P.2d 173, 174 (Haw., 1981); S.T.J. v P.M., 556 

So.2d 244, 254 (LA. Ct. App., 1990); LaLonde v. Eissner, 539 N.E. 2d 538, 539 (Mass., 1989); Duff v. Lewis, 958 P.2d 82, 84 (Nev., 

1998); Delcourt v. Silverman, 919 S.W.2d 777, 779 (Tx. App., 1996); Parker v. Dodgion, 971 P.2d 496, 497 (Utah, 1998). 
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report and testified at trial about Roland Riemer’s gross annual income. Riemers sued the accounting firm for falsely 

reporting income tax violation, his income and his ability to pay spousal and child support. The North Dakota Supreme 

Court held that an accountant has absolute immunity for testimony as an expert witness in a divorce dispute. 

 Michigan. In Maiden v. Rozwood (1999), the Supreme Court of Michigan upheld witness immunity. Likewise, the 

same court upheld the witness immunity doctrine in Reno v. Chung (1999). However, Voutsaras v. Bender (1999), the 

Michigan Court of Appeals held that witness immunity is not a defense against professional malpractice. Here plaintiff 

(Estate of Diana Voutsaras) argued that medical examiner Kenneth Mogill (an adverse expert) failed to understand 

applicable standards and failed to provide competent professional opinions. This court agreed that a witness hired by any 

party has immunity based upon their testimony or evidence. However, the court carved out an exception and held that an 

adverse expert can be sued for violating standard of care and and/or for being incompetent. 

Arizona. The Court of Appeals (Lavit v. Superior Court, 1992) held that the absolute judicial immunity protects a 

psychologist role in a dissolution proceeding in Arizona. This court felt that absolute immunity serves the public policy by 

insuring that psychological recommendations rest on objective data without fear of lawsuits. However, “activities that are 

not part of the clinical and report functions or activities contrary to a court order are unprotected.” 

 Missouri. The show-me-state is an interesting state because in 1987 the Eighth Circuit heard an appeal from a 

Missouri District Court involving Dr. S.D. Parwatika, who testified that John Moses was competent to stand trial (Moses v. 

Parwatika, 1987). Moses was charged in St. Louis with burglary and murder, and Moses filed a pro se complaint that Dr. 

Parwatika conspired with other Missouri officials to deprive him of a fair competency hearing. On appeal the Eighth Circuit 

Court of Appeals held that pleading a conspiracy did not pierce the witness immunity doctrine. They felt that exceptions to 

absolute immunity should not be created freely. The Supreme Court denied certiorari (485 U.S. 832, 1987). 

 The federal courts have also addressed the conspiracy issue. Before 1986, there were conflicts among U.S. Circuit 

Courts of Appeals with respect to a conspiracy argument defeating the witness immunity doctrine. The Fifth and Eleventh 

Circuits believe that a conspiracy did not affect the witness immunity doctrine, but he Ninth Circuit felt that a conspiracy 

was not a judicial act entitled to immunity. However, the Ninth Circuit in Ashelman v. Pope (1986) changed its earlier 

position and held that pleading a conspiracy does not affect absolute immunity (Moses v. Parwatiker, 1987). 

 Texas. In James v. Brown (1982) the Supreme Court of Texas held that a summary judgment for three psychiatrists 

for malicious prosecution claims was proper because Mrs. James failed to state a Cause of Action and not because of any 

absolute immunity that was granted in another lower Texas court decision (See Clark v. Grigson, 1979). 

 Georgia. In a Georgia aggravated assault, burglary, and harassing phone call case against Charles A. Rehbery, two 

District Attorneys testified against Rehbery in a grand jury hearing. Rehbery sued the two District Attorneys based upon 

ten claims, and the Eleventh Circuit (Rehbery v. Paulk, 2010) granted absolute immunity against the retaliatory investigation 

claim. In a unanimous decision, the U.S. Supreme Court affirmed the Eleventh Circuit’s opinion (Rehbery v. Paulk, 2012).  

Oklahoma. Even in states with immunity for expert witnesses, they can be sued for breach of contract. An 

Oklahoma Supreme Court dispute (Ellison v. Campbell, 2014) is an example where a breach of contract case resulted in a 

$408,748 verdict against an expert hydrogeologist, Michael Campbell. Campbell was hired to conduct tests, drill monitoring 

wells, and establish empirical data to testify about polluted ground water of the Ellisons’. These plaintiffs sued for 

negligence, tortious breach of contract, and breach of contract. Only the breach of contract went to the Oklahoma Supreme 

Court, which held that the expert produced aa expert report which was error-riddled and based upon methodologies not 

meeting either state or federal regulations. 

One witness explained that Campbell did not present himself as an expert attentive to details. He had a number of 

typographic errors and was unable to back up the elements of his expert witness report. After Campbell’s deposition was 

over, the plaintiff’s case was finished.2 

Lessons Learned from the Recent W. Bradford Cornell Dispute 

 A complicated and interesting expert witness dispute involves Bradford Cornell, emeritus professor at UCLA and 

visiting professor at Caltech University. Verition, two Cayman Island hedge funds operating out of Greenwich, Connecticut, 

 
2 The AELE Law Library of Cases (ND) provides an excellent discussion of the various U.S. Court of Claims’ positions with respect 

to immunity.  
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sued Professor Cornell, and his solely owned Marino Business Partners, which maintains a contract with Coherent 

Economic. Verition sued their expert for $25.2 million plus interest of at least $5.5 million based upon false inducement, 

fraudulent concealment, breach of contract, and professional malpractice. 

 Verition (the hedge funds) owned AOL stock when Verizon merged with AOL. (Be careful with the names of the 

two companies.) After the merger, Verition sued Verizon for an appraisal of the stock value in Delaware Chancery Court. 

Verition hired Bradford Cornell in February 2016, to provide consulting services for this appraisal action and eventually 

disclosed Cornell as their expert witness in January 2017. Verizon purchased the AOL stock for $50 per share, but Verition 

(shareholder hedge funds) maintained that AOL was sold too cheaply, hoping for a larger value of the stock to demand the 

difference from Verizon (the purchasing company of AOL). 

 Verizon hired Daniel Fischel, a former University of Chicago economist and Head of Compass Lexezon. Fischel 

provided a $44.84 per share valuation, and Cornell gave a $68.98 per share valuation. The Delaware refereeing judge settled 

on a $47.08 per share value, which resulted in a loss of $25.2 million loss to Verition. The judge “for reasons not necessary 

to detail” questioned Cornell’s valuation and his impartiality. By tossing out Cornell’s report, Verition had no chance to 

obtain a favorable high valuation. 

 Turns out Judge Sam Glasscock III was quite charitable to Cornell in his opinion because Cornell had tried 

repeatedly to be hired by Verizon before agreeing to be an expert of Verition. In other words, he had a potential conflict of 

interest. Cornell e-mailed Verizon calling appraisal actions a “nuisance,” and “they generally have little merit but are almost 

becoming a cost of doing an acquisition.” He also referred to Verition’s strategy as “legal arbitrage” (Verition Partners 

Master Funds v. Cornell, 2020). But rather than hiring Cornell, Verizon hired Dr. Daniel Fischel, head of the consulting 

firm Compass Lexecon. Although Cornell was then affiliated with Compass Lexecon, he moved to the competing firm 

Coherent Economics. 

 Cornell inflicted more damage on himself by e-mailing Daniel Fischel stating “when Verizon chose you without 

even talking to me further that leads to a grudge against them. Consequently, I have had some conversations with Verition.” 

In a later e-mail with Fischel, Cornell stated that his “main concern (in working with Verition) is that (Verition has) a “shitty 

case … so I will have to be careful to avoid having my grudge lead to a situation where I threaten my reputation” (Verition 

Partners Master Fund 2020). Verizon was able to use these remarks against Cornell during his cross-examination at the 

Delaware trial and Verizon won. Verition maintains they were unaware of Cornell’s communications when they hired him 

for $1,050 per hour plus expenses (Hiltzik, 2019; Cappelino, 2020). The Delaware Court side with Verizon using Fischel’s 

valuation model rather than Cornell’s model. 

 The dispute became legally complicated when Verition tried to avoid litigation by sending a demand letter to both 

Cornell and Coherent asking for $25.2 million plus interest, giving them 10 days to respond. John Grisham (1990) indicates 

that there are two major ways to sue: 1) by ambush and 2) by serve and volley. With ambush, the possible entity runs to the 

courthouse, files the suit, leaks it to the press for surprise and embarrassment for the possible plaintiff, and hopefully gain 

public opinion. But the normal process is to have letters go back and forth between both sides, and if liability can be proven, 

hope for a quiet settlement, so litigation can be avoided. A plaintiff can use the ambush approach if their position is not 

strong. But here Verition (plaintiff) used the serve and volley approach.  

So, to beat Verition to the punch, on the ninth day (December 20, 2018), Verizon used the ambush approach: 

Verizon filed a complaint with the U.S. District Court of the Northern District of Illinois Eastern Division to bar any claims 

that Verition might bring against them, seeking declarations that the prior settlements between the parties barred any further 

claims. Then on January 28, 2019, Verition filed a complaint in the Superior Court of Delaware against Cornell and 

Coherent, being the second-to-file. 

 There were two mirror image lawsuits in existence, and the Northern Illinois District Court considered the 

Coherent/Cornell case first. This court indicated that when two similar suits exist, the district court can dismiss, stay, or 

transfer the second-filed suit. Since the Seventh Circuit does not enforce the first-to-file rule when there is an improper 

anticipatory lawsuit, the District Court declined to exercise its jurisdiction over the Coherent/Cornell suit and granted 

Verition’s motion to dismiss the action without prejudice because of the improper anticipatory filing by Coherent (Coherent, 

2020). 

On June 3, 2020, the District Court for the District of Delaware released their opinion (Verition Partners Master 

Funds v. Cornell, 2020). In this Delaware opinion, the judge indicates that when dealing with his hiring by Verition, Cornell 
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falsely indicated he had no conflicts working against Verizon and did not disclose his prior communications with Verizon. 

In his analysis of the dispute, Judge Colm F. Connolly indicated that Cornell and Coherent Economics were negligent in 

providing expert witness service and were in breach of a contract. Thus, Verition’s negligence claim was prohibited by 

Delaware’s economic loss rule. That rule prevents a recovery under tort law when a claim under contract law adequately 

address the injury alleged. The possible damages under tort law could be much greater than under contract law. For example, 

punitive damages are not generally awarded under contract law.  

 Since Delaware has never recognized a professional negligence suit against an expert, Verition asked the judge to 

recognize such a claim. Judge Connolly indicated that Delaware’s highest court had no decision directly on point, so he 

would have to predict the highest court’s position. He predicted that the Delaware Supreme Court would not recognize a 

tort cause of action against an expert witness.  

 First, the Delaware Supreme Court practices judicial restraint and leaves to the legislators the determination of 

whether a new cause of action should be recognized. Also, Delaware has one of the lowest exclusion rates of expert 

witnesses and the Ninth Circuit the highest (PwC, 2020). 

 Second, Delaware has recognized professional negligence claims only against lawyers, doctors, accountants 

(Isaacson, Stolper, and Co., 1974), architects, engineers, insurance agents, and massage therapist, because they require a 

license to practice. He listed seven decisions against these seven professionals. But since expert witnesses are not required 

to hold license to offer an opinion or testify, the judge allowed Cornell to escape any legal penalties. The judge reasoned 

that since Delaware requires these seven professions to hold a license to practice, they owe their client due care independent 

of any signed contract. Thus, the judge granted the defendants’ motion to dismiss the professional malpractice suit (Verition 

Partners Master Fund v. Cornell, 2020). The rationale is that when the person is hired as an “expert” but the profession is 

not recognized by that state, the parties are aware of the risks which may be addressed in a contract. Therefore, the plaintiff’s 

remedy is provided by contract law 

 Delaware applies the Daubert standard (discussed above); that is , the judge’s role is to be a gatekeeper or firewall 

for eliminating an expert witness. A Delaware project by Waters and Hodge (ND) provided this quote from a Delaware 

judge (p. 23): 

 “Now the judge has an independent duty to be the gatekeeper, even if there is no opposition from the other side. 

The Court has the responsibility to make sure the expert does not get in, if not qualified.” 

 One wonders if Judge Connolly would have admitted Cornell if he had known of Cornell’s possible conflicts of 

interest. Another judge in the Delaware study (Waters and Hodge ND, p. 3) said, “I ask questions of the expert because I 

am the gatekeeper and must be satisfied.” 

 At least in Delaware, this decision should be good news for CPAs. A lawyer or client should be reluctant to hire an 

expert without a license to be a consultant or expert witness in accounting, valuation, damages, or business disputes. 

Likewise, a judge should not allow an unlicensed expert (e.g., economist) to pass a Daubert challenge. Similarly, an 

unlicensed expert should always be challenged in Delaware. Even in other states, lawyers may want to consider whether 

unlicensed consultants and expert witnesses should be retained. Ironically, in Delaware, a massage therapist has more due 

care than an unlicensed economist with a PhD, with three published books and more than 125 articles. 

Some Best Practices 

 Certainly, an expert should not follow Bradford Cornell’s script. Today almost everything a forensic accountant 

does is discoverable, so the main rule is to never tell an untruth in a deposition or while testifying at a trial. You need to be 

an advocate of the truth. Even indicating you previously testified as an expert witness, when in fact you were a fact or lay 

witness, can create problems. A Louisiana practitioner testifying in the trial involving former governor Edwin Edwards 

found this out the hard way (Crumbley and Russell, 2004). An entire article can be written about best practices for a forensic 

accountant consultant or expert witness. In general, practitioners can and should limit liability through the engagement 

acceptance, adherence to professional standards, and limitations of liability in the engagement letter.  

In circumstances where the expert can have liability and is a member of a recognized profession, it is essential that 

the expert has followed any standards recognized by his or her profession. Failure to follow the professional standards may 

be negligence per se. On the other hand, by following the standards may refute a claim of negligence. (Verition Partners 

Master Fund v. Cornell, 2020). 
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AICPA Statement on Standards for Forensic Services No. 1 (SSFS 1) states that forensic accounting services 

involve the application of specialized knowledge and investigative skills to collect, analyze, and evaluate evidential matters 

and interpret and communicate findings. This AICPA statement breaks forensic accounting into two broad categories: 

“Litigation” and “Investigation.” Litigation includes “actual or potential legal or regulatory proceedings before a trier of the 

fact or a regulatory body” (SSFS 1), such as a courtroom or alternative dispute resolution. When consulting with an attorney 

or client or testifying in a courtroom, there is always the possibility of malpractice disputes. 

 In addition to following any professional standards (e.g., AICPA standards, above) some other advice is presented 

below: 

• Beware of the certifications that are recognized as “experts” in your jurisdiction. 

• Accept assignments only when you are qualified (SSFS 1). Be willing to say no to a lawyer. Follow Kenny Rogers’ 

advice in his The Gambler song: “You got to know when to hold ‘em, know when to fold ‘em, know when to walk 

away ….” Find information about the attorney because you may not want to work for a particular attorney. 

• Make sure your vita is up-to-date and correct. Attach your vita to the engagement letter and ask your lawyer to 

determine if you are a qualified expert witness in case you do not survive a Daubert challenge. The engagement 

letter could include a clause stating that the expert does not guarantee that their work will be admissible. 

• Be familiar with the AICPA’s statement on Standards for Forensic Accounting Services No. 1 (SSFS 1), Statement 

on Standards for Consulting Services No. 1 (SSCS 1), Statement on Standards for Valuation Services No. 1 (SSVS 

1), and AICPA Code of Professional Conduct. Especially exercise due professional care in the performance of 

litigation services (SSFS 1). 

• Although not required by the AICPA standards or the ACFE code of conduct, always have a signed engagement 

letter with the attorney (not just the client). Do not have a contingent arrangement, even though the AICPA allow 

some narrow, limited situations where contingent fees are acceptable. But an engagement letter or letter of 

agreement should state that client’s attorney is responsible for payment. Have a clause in the letter to subject 

malpractice disputes to arbitration. 

• Do your homework, and like a boy scout, be prepared. A successful deposition of an expert may cause the other 

side to settle out-of-court. 

• Do not hide conflicts of interest with the litigants and/or their attorneys. SSFS 1 provides that in case of a conflict 

of interest, a person may perform the engagement if they determine that the engagement can be performed with 

objectivity because the conflict(s) are not significant or can be reduced to an acceptable level through the application 

of safeguards. But remember Cornell’s problem with conflicts. 

• Avoid opining as to the ultimate conclusion of fraud or other legal requirements, such as Code Sections, 

Regulations, or court decisions (SSFS 1). However, you often will need to know the legal environment (e.g., 

damages engagements) to protect yourself. 

• Get an advance rather than payments after services and keep the retainer until after the final bill. 

• Assume that documents and other evidence you handle will be used in legal proceedings. Do not mark, staple, or 

alter documents, and record how you obtained the evidence and who handled it. 

• Malone and Zwier (2000, p. 93) indicate that attorneys want to present an expert who is “guaranteed to interest the 

jury – the hallmarks of an expert who will be able to persuade.” 

• On depositions, answer only the questions that are asked. Do not volunteer information or teach. If you do not 

understand a question, do not guess, but ask for the question to be repeated or restated. Do not lose your temper, do 

not be overly polite, and be professional as if you are in the courtroom (Mason, Sr., 2019). 

• If testifying in a state court, be sure to determine whether the state follows Daubert, Frye, or some combination. 

Daubert Tracker is a searchable data base that allows someone to check you out for challenges, and you can check 

out your opposing expert witnesses. AICPA members of the Forensic and Valuation Section have free access to the 

Daubert Tracker. 
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• PwC (2021) publishes an annual study that provides reasons why experts are challenged and excluded. Accountants 

and economists are the most frequently challenged financial expert witnesses, with accountants’ exclusion rates 

declining from 62 percent in 2016 to 29 percent. Economists’ exclusion rates have remained steady around 43 

percent since 2016. Lack of reliability, either by itself or combined with other factors, is the major reason financial 

experts are excluded. Lack of reliability is driven primarily by the lack of sufficient facts or data or by the use of 

methods that are not generally accepted. 

In 2020, Daubert challenges to financial experts occurred more frequently in the Fifth and Ninth Circuit. But the 

highest exclusion rates occurred in the Sixth Circuit (55 percent) and state courts (53 percent). PwC (2021) indicates 

that understanding the Daubert criterion and knowing the reasons why financial experts are being excluded can 

help them avoid and survive Daubert challenges. For more Daubert best practices, see Crumbley and Cheng (2014). 

• Studies show that the average person retains as much as 87 percent of information presented visually and as little 

as 10 percent for information given orally. Use visual aids, computer animations and other visual help when on the 

stand (Yale, 1996). A picture is worth a thousand words. 

• There is little immunity for communication made outside the context of the lawsuit, and probably no immunity if 

the allege misconduct results in a professional disciplinary proceeding. As the wartime saying goes, loose lips might 

sink ships. If you present false evidence, you may be subject to civil or criminal prosecution (e.g., Larry J. Stewart 

and Bradford Cornell). Even if you eventually win, there is still lost time, litigation costs, stress, worry, and lost 

reputation. 

• Seak, Inc. (ND) provides some advantages of trained expert witness: 

▪ Stays within their true areas of expertise. 

▪ Understands how to operate in an environment where discovery is a constant issue. 

▪ Understands the ethical requirements of expert witnesses. 

▪ Writes clear and defensible reports. 

▪ Understands key legal concepts and terms. 

▪ Excels at deposition and trial. 

• Check to see if an expert can be sued in the state that you are testifying. If you can be sued, the previous advice is 

doubly important. You may not be saved by a judge who believes that a massage technician has more duty of care 

than an expensive PhD economist professor, who has written three books, more than 125 articles, and testified in 

many cases in the U.S. (but has no certifications). 

Conclusion 

 The various jurisdictions have not settled on a single set of rules regarding expert witness immunity to civil 

liability, which makes the assessment of the risk complex if the relevant jurisdiction does not provide absolute 

immunity. The parties initiate a court proceeding to settle one issue. The resolution of the original issue requires an 

expert’s opinion, which creates a geometric progression of the number of possible derivative lawsuits: plaintiff 

unsuccessfully sues the defendant, the plaintiff sues the attorney, the plaintiff also sues the expert, the attorney sues 

the expert, the expert counter sues the attorney, the organization providing the expert’s credentials sanctions the 

expert who sues the organization.  

 Anyone asked to participate in a court proceeding as an expert witness should be aware that a lot of arrows 

may be coming from different directions. The existence of such intimidating conditions is the underlying reason for 

granting immunity, but not all jurisdictions find this reasoning to be compelling. 
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