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Introduction 

Transocean’s Deepwater Horizon oil rig exploded in the Gulf of Mexico on April 20, 2010, killing 11 and injuring 

17 people from the explosion and resulting fire. The semi-submersible Mobile Offshore Drilling rig operated by Transocean 

was drilling for British Petroleum (BP) in an area about 40 miles southeast of the Louisiana coast. Aside from the sinking 

of the Deepwater Horizon rig, the disaster created the largest accidental marine oil spill in the world. Nearly five million 

barrels of oil were spilled before the well was capped, almost three months later, on July 15. By the time of this writing in 

September 2020—10 and a half years after the spill—the claim settlements are winding down. This article provides an 

overview of this drilling disaster and details BP’s flawed Settlement Agreement. Could BP have negotiated a more favorable 

agreement if forensic accountants had played a greater role in the negotiations? The convoluted nature of the settlement, 

which resulted in BP’s “buyer’s remorse,” suggests that the answer is yes.  

Background 

 In March 2008, London-based BP paid at least $34 million to the United States Department of Interior’s Minerals 

Management Service for the exclusive right to drill in the undersea Mississippi Canyon Block 252. Partnering with 

Anadarko and Mitsui’s Moex, BP attempted (in order to learn about the geology data in the block so that production 

equipment could be installed) to drill the Macondo well to a depth of 20,200 feet. BP was the legal operator even though 

the Houston-based engineering firm Halliburton had designed the well drilling and furnished the crew. Two BP company 

men were on the well all the time. 

 The semi-submersible Transocean Marianas drilling rig, which drilled the first part of the well for thirty-four days 

to a depth of 9,000 feet, was damaged by Hurricane Ida. When a replacement, the 365 feet long Deepwater Horizon rig, 

arrived a huge blowout preventer (BOP)—an oil and gas safety seal—was placed over the well. After the well was lined 

and sealed with cement, the Deepwater Horizon rig was ready to leave on April 20. However, the cement liner failed, which 

resulted in the BOP failing, and fluid bursting from the riser (the conduit from the BOP to the surface drilling facility) which 

then caught on fire. The geyser of seawater erupting from the riser shot up around 240 feet above the rig. A video recorded 

4,800 feet below the Gulf of Mexico showed grayish-orange oil gushing from the top of the transition spool (an ocean floor 

devise used with BOPs) so fast that it sounded like a locomotive. In an attempt to plug the huge leak, engineers and scientists 

unsuccessfully shot tires and golf balls underwater (Zou, 2018). 

 The BOP failed to stop the flow, and the blind shear ram, which is a sealing component used to control pressure in 

a wellbore, did not work (possibly because of poor maintenance). After 36 hours on April 22, 2010, the rig costing $560 

million sank 5,000 feet to the ocean bottom. A government report found that the blowout was the result of several individual 

missteps and oversights by BP, Halliburton, and Transocean, which government regulators lacked the authority, the 

necessary resources, and the technical expertise to prevent (Natl. Commission, 2011). 

 This BP oil spill was much larger than their February 1990 oil spill by the BP chartered tanker American Trader 

that ran over its own anchor near Huntington Beach and spilled 400,000 gallons of crude oil. Their statesmanlike approach 

to the earlier accident differed from their denial and blame-shifting 2010 approach (Jacques, 2015). 

Aftermath of the Disaster 

 The resulting 4.9 billion barrels of oil spill covered around 778 miles of the coastlines of Florida, Alabama, 

Mississippi, Louisiana, and Texas. The total cost of clean-up of the spill was estimated to be anywhere from $3 to $8 billion 

(The Telegraph, 2010; Jarvis, 2010). What followed was a wave of damage lawsuits against BP, and in July 2016, BP 
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estimated the total cost of the oil spill to be $61.6 billion with an after-tax cost of $44 billion (Mulfson, 2016). By February 

2019, the total estimated cost had ballooned to $67 billion (Sledge, 2019).  

 As indicated in Table 1, in 2009, the year before the spill, BP’s revenue was $246 billion, net income after tax was 

$16 billion, and earnings per share was $5.25. In the year of the spill (2010), revenue was $308.9 billion, net income after 

tax was a negative $3.3 billion, and EPS was a negative $1.19. In 2012, the figures were $388 billion, $11.2 billion, and 

$3.45, respectively. Comparative amounts for 2019 were $282.6 billion, $4.2 billion, $1.18, respectively. The U.S. clearly 

was lucky that BP was such a strong company and did not declare bankruptcy. [See Table 1, pg. 70] 

 In comparison, Volkswagen’s estimates of plaintiff damages from their Dieselgate scandal, the second largest 

damage settlement, which involved the fraudulent manipulation of emissions from their diesel-powered vehicles (cf. Ariail, 

Cobb, and Crumbley, 2019), was around $15 billion, and the third largest damage settlement was Pennzoil v. Texaco at 

$10.53 billion. The BP estimate included the remaining business economic loss claims, the claims of businesses that opted 

out of the private settlement agreement, and the $20.8 billion settlement with five states and the federal government (NOAA, 

2015).  

In September 2014, Halliburton and Transocean settled their spill claims with plaintiffs for $1.1 billion and $1.8, 

respectively. For their responsibility for the spill, BP was paid $1.1 billion by partner Moex and $4 billion by partner 

Anadarko. In hindsight, these partners made excellent decisions. In 2018, BP reportedly paid Mexico only $25.5 million for 

polluting the Mexican waters, but none of the money went to affected Mexicans (Janowitz, 2018). 

 Up until June 2012, thousands of plaintiff claims were cleared through the Gulf Coast Claims Facility. In order to 

avoid many thousands of individual damage lawsuits, BP eventually negotiated with a Plaintiff Steering Committee and on 

December 8, 2014 entered into a finalized court supervised Economic and Property Damages Class Action Settlement. This 

Settlement Agreement did not cap the money BP would have to pay out in claims, except for a $2.3 billion cap for a seafood 

compensation program. In the end, seafood claims did not reach the payout cap, and these claimants received an extra award 

of the difference. BP’s fatal mistake was agreeing to a no-cap settlement. One wonders what happened to the BP lawyers 

involved with negotiating such a flawed settlement, the most expensive settlement in oil and gas history.  

Exhibit 4B of the Settlement Agreement (Deepwater Horizon Settlement, Exhibit 4B) outlined the causation 

requirement claimants had to meet based upon their assigned zone. Claimants who incurred a Business Economic Loss 

(BEL) were classified into one of four geographic zones, which ranged from most impacted (Zone A), areas along the Gulf 

coast, to the least impacted (Zone D). Basically, proof of loss was substituted for proof of causation, the tort concept that 

the plaintiff must prove their loss was caused by the defendant. Business claimants in Zone A, unless specifically excepted, 

were entirely exempted from providing any evidence that their loss was caused by the oil spill. Business claimants in Zones 

B and C were also exempted from proving causation if they operated in specific categories such as meeting the tourism or 

charter fishing definitions or being in the business of seafood processing or seafood wholesale or retail distribution. Per 

Exhibit A to the Settlement Agreement Framework for Individual Economic Losses, losses in earning could be claimed 

based on proof of both loss of earnings and causation.  

Legal Framework of Damage Settlements 

 Much of the damage settlements went to individuals and entities in the five affected states. As indicated in Forensic 

and Investigative Accounting, Crumbley, Fenton, and Smith (2019, p. 10–4), in order for a party to win a damage award, 

the injured party must prove two points: 

• That the other party was liable for the damages. 

• That the injured party suffered damages as the results of the actions or lack of actions of the offending party. 

This usually requires the proof of three issues by the legal team:   

• Proximate (direct) cause. Any damages caused were a direct result of the offending party’s actions or lack of 

actions. 

• Reasonable certainty. There is “reasonably certainty” that the injured party would have earned the claimed 

amount of damages “but-for” the actions of the other party. 

• Foreseeability. A prudent person could look into the future and see that the actions of the offending party would 

damage the other party to the dispute (Koerber and Crumbley, 2010).  
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 In Pennsylvania, one court case indicates that lost income or profit is recoverable for the destruction or interruption 

of an established business “whenever they are not merely speculative of conjectural” (Delahanty, 1983). Another Superior 

Court decision indicates damages are allowable when (1) there is evidence to establish the lost profits with reasonable 

certainty, (2) there is evidence to show that the lost profits were proximately caused by defendant’s wrongful acts, and (3) 

in a contract action, there is evidence that lost profits were reasonably foreseeable (Bolus, 1987). The lost profits damages 

“must be in a proximate consequence of the breach, not merely remote or possible” and the element of causation requires 

not only ‘but for’ causation in fact but also that the conduct be a substantial factor in bringing about the harm” (Advent 

Systems, 1991). Thus, any available damages should have been caused by the oil spill and not some other event, intervening 

conduct of another party, or cause (which is logically required in many states). A consultant or expert witness must 

understand the applicable law about causation in the jurisdiction of the specific dispute (Evans et al., 2017). 

 Deepwater Horizon claims for damages were first paid from the Gulf Coast Claims Facility (GCCF) with a $20 

billion spill response fund created in June 2010 by BP executives. This fund was administered by Kenneth Feinberg. But 

after more than one million claims by 220,000 individuals and business claimants were paid, on June 4, 2012 a court-

supervised settlement program replaced the Gulf Coast Claims Facility. The Deepwater Horizon Economic Claims Center 

opened in June 2012 and began processing claims previously submitted to the GCCF as well as accepting new claims. The 

new court supervised trust was led by Patrick Juneau, and claims were accepted until April 2014. BP felt that more than 

7,000 claims were scams, but District Court Judge Carl Barbier refused to halt claims payouts (Schmidt, 2013). Partlett and 

Weaver (2011) argued that “with the creation of the GCCF as an escrow agent for BP’s liabilities, the opportunity was lost 

to establish a fund that could have more efficiently dealt with the bulk of the claims” (p. 1362). 

 Claimants would send their claims to the Deepwater Horizon Claims Center in New Orleans where hundreds of 

accountants and other employees scrutinized the claim forms for possible payments. If not approved for payment, a claimant 

could appeal to an Appeal Panel (normally three judges). Initially, the appeals were handled confidentially in Judge Patrick 

Barbier’s courtroom, but eventually in May 2015, the Fifth Circuit Court of Appeals began to review some appealed claims. 

The Fifth Circuit required the district court to review only those appeals where the Appeal Panel’s decisions were deemed 

to be incongruent with the Settlement Agreement. 

 There were 12 claim types, with Business Economic Loss being the largest in terms of the number of claims filed 

(135,579 or 34.7%) and $8.1 billion paid out. One of the seven tests for Business Economics Loss claims was a simple 

accounting “V-Shaped Revenue Pattern,” which is shown by (a) a 15% or more drop in revenue in three consecutive months 

between May and December 2010 compared to the same months in other benchmark year(s), and (b) a 10% upturn in the 

same months in 2011 compared to 2010. Under the over a thousand-page  Deepwater Horizon Economic and Property 

Damages Settlement as amended May 2, 2012, that includes 27 Exhibits, once causation is proved under Exhibit 4B, the 

Claims Administrator, as part of the Court Supervised Settlement Program (CSSP), calculates the amount of the award due 

under the formulae set forth in Exhibit 4C. So, a claimant could be awarded damages if a V-Shaped Revenue Pattern existed, 

even if the pattern were totally unrelated to the oil spill. For example, the claimant could have taken a long vacation during 

May and December 2010 that resulted in a 15% decline in revenues, and then returned to work in 2011 showing a 10% 

upturn in revenues during the same months.  

 The favorable to the claimant terms included in the Settlement Agreement soon proved to be a disaster for BP. 

Within months BP referred to the settlement as being fraudulent and tried to back out of it. BP even unsuccessfully 

challenged its own settlement agreement in a legal fight that went up to the Supreme Court (Deepwater Horizon lll, 2014). 

In legal terms, the Supreme Court denied the BP challenge by confirming that it meant what it said in Comcast (2013), that 

the traditional rule that individualized damages issues do not preclude class certification under Rule 23(b)(3) which states 

that “…questions of law or fact common to members of a class predominate over any questions affecting only individual 

members…” (Federal Rules of Civil Procedure Rule 23, n.d.; Jimeney, 2014). 

 Of course, there were people who tried to game the signed, flawed BP compensation system as well as those who 

committed fraud with fake claims. By September 2016 at least 311 people were convicted, and 102 went to prison. But 

plaintiff lawyers argued that the level of fraud was low relative to the number of claims paid out (Crooks, 2017). Many of 

these fraudsters were caught by the GCCF and the later Deepwater Horizon Economic Claims Center (DHECC). For 

example, according to an October 28, 2015 press release by the Department of Justice, Casey Thonn was given a 24-month 

prison sentence and ordered to pay restitution of $355,251 for fraudulent claims filed with the DHECC (Department of 

Justice, 2015).  
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BP argued that they were paying out $100 million per week in fraudulent claims (Crooks, 3017). Ken Feinberg, the 

executive in charge of the GCFF, said there was a claimant in Oslo, Norway who slipped on ice while filing a claim, so he 

sought damages for a broken leg. BP’s Geoff Morell felt that people viewed BP as an open cash register. He told stories 

about a wireless phone company store that burned down and closed before the spill. There was a RV park claimant that was 

foreclosed upon before the spill, and a Pontiac dealership claimant that could no longer sell Pontiacs because GM 

discontinued this line of cars before the spill (Pelly, 2014). 

 Feinberg stated that out of one million claims, only a third were justified. The plaintiffs’ attorneys argued, however, 

that the GCCF was denying too many legitimate claims (Pelly, 2014). Probably most of the real fraudulent claims were 

stopped by the GCCF and DHECC accountants. 

BP’s Buyer’s Remorse 

 For months after the settlement, BP seemed to agree that claimants only had to meet the streamlined V-shape pattern 

test which was tantamount to proof of causation. Apparently, BP felt that claims would be around $7 billion, but in 2013 

they changed their mind. They began to interpret the agreement to mean that a claimant had to show their loss was caused 

by the oil spill before applying the V-shape pattern test (Hitzig, 2014). The Claims Administrator took the position that once 

a claimant met one of the 4B criteria there was no further requirement to show proof of causation.  

 The 2012 Settlement Agreement regarding BEL claims (Exhibit 4C) did not specify the matching of revenue and 

expenses, but, for instance, stated that in calculating variable profit, the claimant should “…subtract the corresponding 

variable expenses from revenue….” On December 24, 2013, the Fifth Circuit Court of Appeals affirmed a Claims 

Administrator policy regarding the computation of variable profit: 

In interpreting ‘corresponding’ as used within Exhibit 4C for calculating ‘Variable Profit’, the Court … found that 

the provision for subtracting corresponding variable expenses requires that revenue must be matched with the 

variable expenses incurred by a clamant in conducting its business, which does not necessarily coincide with when 

revenue and variable expenses are recorded by that claimant. (Order Regarding Adoption of Policy No. 495, May 

5, 2014)  

On May 5, 2014, the Fifth Circuit Court of Appeals approved the Claims Administrator developed Policy 495, 

which set out seven criteria for identifying unmatched claims which required additional analysis by the CSSP: 

If the monthly profit and loss statements submitted by a claimant, restated by the CSSP … for any identified errors, 

meet any one of the following criteria, then the claim shall be identified for further matching analysis…. 

1. negative total revenue is recorded for any month included within the Benchmark Year(s), Compensation Year or 

2011; 

2. total revenue recorded in any month included in the Benchmark Year(s), Compensation Year or 2011 exceeds 

20% of the claimant’s annual revenue for the year which includes that month; 

3. the monthly profit and loss statements or other documentation submitted shows that the claimant’s business 

experienced a period of dormancy during the Benchmark Year(s), Compensation Year or 2011; 

4. total variable expenses when summed up are negative for any month within the Benchmark Year(s) or 

Compensation Year; 

5. total variable expenses for any month within the Benchmark Year(s) or Compensation Year exceed 25% of the 

claimant’s annual variable expense for the year which includes that month; 

6. variable margin percentages when compared between any two months included within the Benchmark Year(s) 

and Compensation Year vary by more than 50 percentage points; or, 

7. in any given month within the Benchmark Year(s) or Compensation Year, the variance between that month’s 

percentage of annual revenues as compared to that same month’s percentage of annual variable expenses exceeds 

8 percentage points. (Policy 495, 2014, p. 5) 

 After a claim’s determination has been made using this convoluted process, BP or the claimant could appeal to an 

Appeal Panel. Appeals under $1 million were heard by a single Appeal Panelist. Under the so-called “baseball’ process 
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(Rules Governing, 2014), the Appeal Panel was limited to selecting the final proposal that it concluded was closer to the 

correct amount (e.g., not an average). A party may then appeal the Appeal Panel’s determination to the district court of 

Judge Carl Barbier in the Eastern District of Louisiana, which has the discretion to hear such an appeal. Denials of the 

discretionary reviews are not docketed, but the district court gives notice to the parties and provides the decisions on the 

Court Supervised Settlement Program website. From the district court, a party could appeal to the Fifth Circuit. The Fifth 

Circuit states that the District Court does not have to review all appeals, but only those involving non-isolated or substantial 

errors of interpretations (Claimant ID 100028922, 2017). 

 BP took their causation position to U.S. District Court Judge Carl J. Barbier in New Orleans who tossed out BP’s 

challenge to the settlement. A claimant could show causation by showing various revenue patterns. If the claimant could 

show one of the revenue patterns, its compensation was calculated under Exhibit 4C’s compensation framework, based on 

a comparison of its pre- and post-spill revenue. The Fifth Circuit agreed with Barbier and did not accept BP’s remorse 

position. Barbier had found BP grossly negligent in the oil spill disaster, and he held it was too late to reinterpret the 

Settlement Agreement. He quoted a BP lawyer as stating in writing that “false positives” were inevitable when an objective 

test is applied rather than examining each individual case. BP had acknowledged that the settlement was a compromise 

(Hitzik, 2014).  

 Plaintiffs’ attorneys called it “buyers’ remorse.” Claims administrator Patrick Juneau said he questioned the 

eligibility formula at the beginning, because the contract did not require proof of a connection to the oil spill. He maintained 

that he was merely following the terms the parties agreed to in the signed supplemental agreement. Also, BP replied initially 

in court records that if the numbers fit the formula, all losses are presumed to be attributable to the oil spill even if the 

decline is not attributable to the spill. Juneau’s position was that he was obligated as a court-appointed official of the federal 

court to implement what the two parties wrote (Pelley, 2014). 

 One practitioner who prepared a declaration for the fairness hearing (but did not testify) is quoted as saying that 

once a business meets the formula, all losses are presumed to be caused by the oil spill with no analysis required to determine 

whether the declines might have been caused in part by some other factor. The practitioner’s position was you made your 

bed, now lie in it (Pelley, 2014).  

Clawing Back V-Shaped Revenue Pattern Claims 

 Even after losing its appeal to the Supreme Court, BP has not given up its attempts to correct their misjudgment in 

accepting the simple accounting rules in the Settlement Agreement. BP won in BP Expl. & Prod., Inc. v. Claimant ID 

100281817, West (2019), involving an Individual Economic Loss (IEL) claimant (not a BEL claim), because an IEL had to 

show he/she suffered “unexpected diminution in wages or other income that could otherwise support a claim for civil 

damages” (p. 288). 

 Some claimants were able to retain their claims awards at the District Court level, but BP’s breakthrough at the 

Fifth Circuit Court of Appeals in 2019, in the West decision (BP West, 2019) may have given the Fifth Circuit a way to 

rationalize a written contract. In West, the Fifth Circuit found an example of an implausible claim and vacated the claim 

award in an IEL claim where David West, a professional basketball player, front-loaded his compensation program. 

 An interesting illustration of the Fifth Circuit’s evolution in accepting BP’s buyers’ remorse position is found in the 

Expl. & Production v. Claimant ID 100191715 (2020) dispute involving a $77.7 million award. Trammo, Inc. was a Tampa 

global commodities merchandiser that purchased and supplied ammonia and fertilizers around the world that satisfied the 

V-Shape Revenue Pattern test in Exhibit 4B.  

 The claimant argued that they met the V-Shape Revenue Pattern test and did not need to show a causal nexus under 

the Settlement Agreement’s Exhibit 4B. BP argued that the claimant passed the V-Shaped Revenue Pattern due solely to a 

drop in the price of fertilizer that was unrelated to the oil spill. Basically, BP argued the price spike caused the revenues to 

soar and crash back down to normal price levels thereafter. Further, only because the claimant used months during the price 

spike as its benchmark period was the company able to satisfy the V-Shape Revenue Pattern. Thus, the claimant’s loss was 

not caused by the spill, but the price spike in fertilizer was the sole, superseding cause for its loss. 

 The Fifth Circuit remanded the case to the lower court to examine the issue that an investigation into a claimant’s 

attestation is required when BP presents credible evidence that the purported loss is not due to the spill but a sole, 

superseding cause. The Fifth Circuit decision referred to one of their previous decisions (Deepwater Horizon III, 2014) 
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where they concluded that a claimant does not have to submit evidence that the claim arose as a result of the spill. But the 

Fifth Circuit stated that a claimant must attest, though, under penalty of perjury, that the claim in fact was due to the oil 

spill. Causation (or traceability) was not abandoned but it was subordinated. So, the Fifth Circuit in 2014 affirmed the lower 

court rejection of BP’s complaint and vacated the injunction prohibiting the payment of the claim. 

 The appellate court did assert that not all claims must be accepted no matter how clear the absence of the required 

nexus may be (p. 378). They left open the possibility that real examples of implausible claims could be resolved by the 

claims’ administrator, parties, and district courts. 

 The Fifth Circuit has followed the West decision in cases where there was credible evidence of a sole, superseding 

cause for a claimant’s loss that questioned the plausibility of their attestation. Examples include the following decisions:  

• BP Expl. & Prod., Inc. v. Claimant ID 100141850 (Howard Industries), 919 F.3d 887 (CA-5, 2019), per curiam. 

• BP Expl. & Prod., Inc. v. Claimant ID 100238083, 778 F.App’x 296 (CA-5 2019), per curiam. 

• BP Expl. & Prod., Inc. v. Claimant ID 100296061, 777 F.App’x 772 (CA-5, 2019), per curiam. 

BP has essentially tried to override the explicit language disclaiming the need for evidence of causation by pointing 

out a possible inconsistency between what the certification says to satisfy Article III (namely a requirement that 

class members be able to trace their claims to the defendant’s conduct) and the way the Settlement Agreement is 

written and has been implemented. They have decided that a contract is not a contract if there is fraud in the court’s 

judgment. 

A review of 114 decisions by Barbier’s District Court that the Fifth Circuit reviewed found that 98 (86%) cases 

were affirmed from 2014 through September 25, 2020 with only 16 (14%) cases reversed and/or remanded. 

Regular or Start-up Company  

 The Settlement Agreement allowed two frameworks for use by business entities in claiming an economic loss as a 

result of the oil spill: regular BEL claims and Start-up Business Economic Loss (SBEL) claims. Both frameworks allowed 

the entities to compare actual profits during a post-spill compensation period to expected profits of the same time period.  

 A regular BEL claimant could use financial figures from 2009, an average of 2008 and 2009, or the average of 

2007, 2008, and 2009. But a start-up company would not have a pre-spill history, so a SBEL entity could use a period 

between May 2011 and April 2012 (e.g., one year after the spill) corresponding to the months selected for the compensation 

period. As an alternative a company could rely on a financial projection prepared before the spill. The Claims Administration 

classified a start-up company as one that commenced operations after October 20, 2008.  

 The Fifth Circuit may have made an exception to their BP remorse position in January 2020. Walmart had a store 

located in Pass Christian, Mississippi that had opened in 2003, was destroyed by Hurricane Katrina in 2005, was rebuilt, 

expanded, and was reopened as a superstore in October 2009, six months before the oil spill. BP argued that if Walmart 

used the pre-spill period of the destroyed store, the damage award would be zero. The Fifth Circuit agreed with Judge Carl 

Barbier and affirmed the $820,000 award to Walmart (BP v. Walmart, 2020). 

 Walmart also filed five claims for stores in Florida, Mississippi, and Louisiana. BP asserted that Walmart used an 

accounting change one month after the spill to inflate their claims. The Fifth Circuit affirmed the local trial court’s claim to 

Walmart for $15 million because the company had provided adequate financial information to the Claims Administrator 

who had reduced the award from $17.4 million to $14 million. 

 Another recent decision involved Mueller Cooper Tube Company, Inc. (BP v. Cooper, 2020) where BP argued that 

the $29.7 million award was based on inaccurate and inappropriate financial documents and discrepancies in claimant’s tax 

return and financial statements. The problem involved the fact that the company had different lines of businesses and had 

to allocate revenues and expenses between the lines of business. There also was a problem stemming from claimant’s parent 

company’s transfer-pricing tax preparation methodology. The Fifth Circuit reviewed the work of the accountant at the 

Claims Center and held that BP’s arguments on appeal were unavailing. The district court’s opinion was affirmed (BP v. 

Cooper Tube, 2020). 

Conclusion 
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 Litigation regarding the Deepwater Horizon Economic and Property Damages Settlement Agreement is ongoing. 

As of December 16, 2020, 12 have so far in 2020 been decided by the Court of Appeals for the Fifth Circuit—the latest 

October 12, Blaine Gill, No. 19-608490 was the affirmation of a summary judgment in favor of BP involving alleged serious 

LMPCs caused by harmful substances encountered in the clean-up. According to the September 4, 2020 Public Statistics 

for the Deepwater Horizon Economic and Property Damages Settlement there had been a total of 390,772 claims, which 

include the following numbers by state of residence: Louisiana (122,864), Florida (105,916), Alabama (63,557), Mississippi 

(45,370), Texas (19,948), and Other (33,117). By claim type, about half (196,393) have been BEL (135,579) or IEL (60,814) 

claims. Total claims issued notices number 405,215.  

 As previously indicated, the oil spill settlement negotiated by BP with the Plaintiff Steering Committee was a 

disaster for BP. Problematic areas included a lack of a dollar cap on claims, claimants not having to prove causation, and 

the complicated procedures used to determine if a V-shaped loss had occurred. The convoluted administrative change made 

in the way revenues were to be matched with expenses provided specificity while adding complexity.  

 The Settlement Agreement was the product of a flawed negotiation. Is it possible that BP’s lawyers did not 

adequately use the input of forensically trained accountants? In negotiations where large dollar amounts are at risk and 

financial rubrics are to be used in deciding liability and payout calculations, the forensic accountant has the knowledge and 

skills needed to anticipate the financial implications and the legal hurdles that in the future may be encountered. The authors 

suggest that forensic accountants should, at an early stage, be brought into settlement negotiations. Their value is perhaps 

greatest at foreseeing the potential negative impact of financial data driven settlements—at preventing flawed agreements 

that may look good from a legal perspective.  
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Table 1: British Petroleum 

Selected Financial Results 

 

 

 

 

 

 

  

 Years 

2009 2010 2012 2019 

Revenues (billions) $246 $308.9 $388 $282.6 

After Tax Net Income (billions) $16 $-3.3 $11.2 $4.2 

Earnings Per Share $5.25 $-1.19 $3.45 $1.18 
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