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Introduction 

As a response to the collapse of major publicly traded corporations, and the economic losses endured by shareholders, 

creditors, investors, employees, and other stakeholders, the Sarbanes-Oxley Act (SOX) represented a congressional effort 

to make fraud in the private sector an issue of public policy.  As these corporate failures jeopardized the economic stability 

of the country, they compelled legislation offering civil and criminal protections to private sector employees who denounced 

financial fraud and corporate misconduct.  While SOX was primarily intended to “safeguard investors in public companies 

and restore trust in the financial markets,” it also entailed a concerted effort to deter violations to the federal securities laws 

by providing remedies to whistleblowers who disclosed conduct that could implicate financial statement fraud.1 

Although SOX has been discussed extensively, there is a dearth of research regarding the scope of damages available to 

whistleblowers.  Earlier research has addressed the inconsistent interpretation of Section 806 by courts, as well as advanced 

policy considerations to award whistleblowers non-pecuniary compensatory damages, particularly reputation damages.2   

Furthermore, previous research has pointed out that in hindsight, most whistleblowers would refrain from reporting 

misconduct because their decision to blow the whistle “ruined their lives and broke their spirits.”3  Nowadays, tips provided 

by whistleblowers are the most effective fraud detection method, but the question of the availability of non-pecuniary 

compensatory damages for emotional distress and reputational injury under SOX remains unsettled.4  This article makes a 

twofold contribution to existing literature: first, it provides a historical and comprehensive analysis of administrative and 

judicial decisions on the availability of non-pecuniary compensatory damages under SOX; and second, it advances legal 

grounds to close a judicially-created loophole that limits a whistleblower’s ability to recover damages for emotional distress, 

reputational harm, anxiety, pain and suffering, diminished future earnings capacity, and similar injuries. 

The first part of this article evaluates the statutory provisions regarding remedies for whistleblowers under SOX focusing 

on Section 806, its legislative history, and similar anti-retaliation statutes.  The second part discusses the split in authority 

regarding the possibility of awarding non-pecuniary damages to whistleblowers under Section 806, focusing on decisions 

by the U.S. Department of Labor, district courts, and appellate courts.  The third part provides an overview of non-pecuniary 

damages that have been awarded to whistleblowers under Section 806.  Ultimately, this article concludes that remedies 

under Section 806 of SOX must be interpreted broadly to incentivize whistleblowers to report fraud and corporate 

misconduct.  

Civil Remedies for Whistleblowers: Statutory Framework, Overview of Recoverable Damages and Legislative 

History of Section 806 

A Civil Cause of Action for Whistleblowers 

                                                           
1 Lawson v. FMR LLC, 134 S.Ct. 1158, 1161 (2014).  
2 Nina Schichor, Does Sarbanes-Oxley Force Whistleblowers to Sacrifice their Reputations? An Argument for granting 

Whistleblowers Non-Pecuniary Damages, 8 U.C. Davis Bus. L.J. 272 (2008). 
3 Ibid. at 293 (citing Terrance D. Miethe, Whistleblowing at Work: Tough Choices in Exposing Fraud, Waste and Abuse on the Job 

139 [1999]). 
4 See Ass’n of Certified Fraud Examiners, 2016 Report to the Nations on Occupational Fraud and Abuse, 20–21 (2016), 

http://www.acfe.com/rttn2016/docs/2016-report-to-the-nations.pdf (finding that in 2012, 2014, and 2016, tips remained the most 

common detection method of occupational fraud).    

http://www.NACVA.com/JFIA
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SOX requires public companies to implement adequate procedures to deal with whistleblowers’ complaints regarding 

potential fraud and misconduct.  Section 301 of the Act requires companies to establish procedures that safeguard the receipt, 

retention and treatment of complaints regarding questionable accounting, internal control, or auditing matters.5  As a 

preventive measure, Section 301 also requires companies to “facilitate disclosures, encourage proper individual conduct 

and alert the audit committee to potential problems before they have serious consequences.”6  SOX’s effectiveness hinges 

on the protections afforded to employees who come forward and report issues involving corporate misconduct or potential 

violations of the federal securities laws.  

Recognizing the importance of whistleblowers to fraud detection, Section 806 provides a civil remedy that protects 

employees who report misconduct from retaliation by their employers.  After all, “these insiders are the only firsthand 

witnesses to the fraud;” therefore, “[they] are the only people who can testify as to…crucial questions…in all complex 

securities fraud investigations.”7  Section 806 creates a cause of action for employees who are discharged, demoted, 

suspended, threatened, harassed, or in any other manner discriminated against in the terms and conditions of employment 

after reporting possible fraudulent activity.8  

Under Section 806, an employer may not undertake any adverse action affecting the terms and conditions of employment 

of an employee who discloses information regarding conduct that he or she reasonably believes constitutes corporate 

misconduct.  The statute does not require the employee to show an actual violation of the law, but rather prove that he or 

she reasonably believed that a violation was taking place.  A cause of action under Section 806 requires the employee to 

establish that: (1) the employee engaged in protected activity or conduct; (2) the employer knew of the protected activity; 

(3) the employee suffered an adverse employment action, and (4) the circumstances suggest that the protected activity was 

a contributing factor to the unfavorable action undertaken by the employer.9  Section 806 also protects employees of 

contractors, subcontractors and agents retained by publicly owned companies.10   

Damages Under Section 806 

The term “damages” refers to “[m]oney claimed by, or ordered to be paid to, a person as compensation for loss or injury.”11  

Damages are classified in different ways, but here we will focus on compensatory damages.  In general, compensatory 

damages are “awarded to a person as compensation, indemnity, or restitution for harm.”12  Compensatory damages are 

generally divided into pecuniary and non-pecuniary damages.13  Pecuniary damages are those that are awarded upon proof 

of pecuniary loss and can be determined through direct evidence of loss or expenses.14  Conversely, non-pecuniary damages 

are not readily quantifiable and, hence, cannot be easily measured in money or through a precise mathematical formula.  

Non-pecuniary damages include “compensation for bodily harm and emotional distress, and are awarded without proof of 

pecuniary loss.”15  As their value cannot be easily ascertained, non-pecuniary damages are awarded at the sole discretion of 

                                                           
5 15 U.S.C. § 78j-1(m)(4) (2017).   
6 See Standards Relating to Listed Company Audit Committees Nos. 33-8220 & 34- 47654, 68 Fed. Reg. 18,788 (Apr. 16, 2003) 

(promulgating 17 C.F.R § 240.10A-3, including subsection (b)(3) related to procedures for complaints). 
7 S. Rep. No. 107-146, at 10.  
8 See 18 U.S.C.A. § 1514A (2017). 
9 See Lockheed Martin Corp. v. Admin. Review Bd., 717 F.3d 1121, 1129 (10th Cir. 2013); Harp v. Charter Commc’ns, Inc., 558 F.3d 

722, 723 (7th Cir. 2009).  
10 See Lawson v. FMR, LLC, 134 S. Ct. 1158 (2014) (holding that Section 806 protects employees of private contractors and 

subcontractors, just as it protects employees of the public company served by the contractors and subcontractors); Spinner v. David 

Landau and Associates, LLC, 2012 WL 1999677, ARB Nos. 10-111, 10-115, ALJ No. 2010-SOX-029 (U.S. Dep’t of Labor May 31, 

2012) (holding that an employee of a subcontractor hired by a public company to provide auditing services, was entitled to the 

whistleblower protections because “denying coverage to employees of contractors, subcontractors or agents [runs] counter to the goals 

of Section 806 and SOX.”) 
11 Damages, Black’s Law Dictionary (10th ed. 2014).  
12 Restatement (Second) of Torts § 903 (Am. Law. Inst. 1979). 
13 Ibid. § 905-06. 
14 Restatement (Second) of Torts § 906 (Am. Law. Inst. 1979). 
15 Ibid. § 905. 
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the judge or the jury based on the facts of the case.16  Typically, non-pecuniary damages are awarded for mental anguish, 

anxiety, humiliation, reputational harm, and similar injuries.   

Section 806 of SOX sets forth the damages available to a whistleblower who prevails in a retaliation claim: 

(1) In general.  An employee prevailing in any [retaliation] action…shall be entitled to all relief necessary 

to make the employee whole. 

(2) Compensatory damages.  Relief for any action under paragraph (1) shall include: 

(A) reinstatement with the same seniority status that the employee would have had, but for the 

discrimination; 

(B) the amount of back pay, with interest; and 

(C) compensation for any special damages sustained as a result of the discrimination, including 

litigation costs, expert witness fees, and reasonable attorney fees.17 

At the outset, Section 806 does not provide for punitive damages, and these are not available based on judicial interpretations 

of similar federal whistleblower statutes.18  Otherwise, Section 806 expressly indicates that whistleblowers are entitled to 

“all relief necessary to make the employee whole.”19  A plain reading of the statute does not limit compensatory damages 

to pecuniary damages only.  Instead, the statute uses the term “compensatory damages,” followed by the phrase “shall 

include,” and the remedies listed above.  The phrase “shall include” has led to ambiguity in the interpretation of the statute 

regarding whether this language is intended to establish an exhaustive list of non-pecuniary compensatory damages, which 

would therefore be limited to the three remedies listed in the statute, or an inclusive list without such limitation.   

Rules of Statutory Interpretation 

Given the ambiguity of the scope of compensatory damages under Section 806, it is necessary to discuss the applicable rules 

of statutory interpretation.  As a key principle of statutory interpretation, “[c]ourts have repeatedly indicated that ‘shall 

include’ is not equivalent to ‘limited to.’”20  The phrase “shall include” sets “a floor, not a ceiling.”21  “Shall include” is not 

exhaustive; it merely indicates that the listed items are covered by the regular statutory provision.22  The U.S. Supreme 

Court has adopted a broad interpretation of the word “including” with respect to damages, holding that it does not limit 

damages to “the examples that follow that word”  nor to the “specified remedies there mentioned.”23    

Moreover, had it intended to exclude non-pecuniary damages, Congress would not have used the term “compensatory 

damages” in Section 806.  Unless Congress expressly limits its scope, “compensatory damages” include recovery for non-

pecuniary damages such as emotional distress, injury to reputation, and anxiety.24  If Congress did not intend to provide 

compensatory damages as a remedy to whistleblowers, the statute would be silent as to their availability.  For instance, prior 

to its amendment, the Whistleblower Protection Act (WPA) did not allow for compensatory damages as a remedy to 

whistleblowers employed in the federal government.  The statute provided, in pertinent part, that employees were entitled 

to “back pay and related benefits, medical costs incurred, travel expenses, and any other reasonable and foreseeable 

                                                           
16 See generally, W.V. Horton Rogers, Comparative Report, in Damages For Non-Pecuniary Loss in a Comparative Perspective 245-

246 (2001) (defining non-pecuniary damages as “non-patrimonial loss, that is to say, loss which is not damage to a person's assets or 

wealth or income and which is therefore incapable of being quantified in any objective financial manner by reference to a market. What 

remains, however, is a very broad field. It covers, for example, not only physical bodily injury and injury to physical and mental health, 

except in so far as these matters produce loss of income or generate expenses…but also anxiety and mental distress and ‘symbolic’ 

losses which the law may regard as flowing from matters like interference with personal liberty or reputation.”).  
17 18 U.S.C. § 1514A(c) (2017). 
18 See Laurence E. Stuart et al., Navigating the Civil and Criminal Whistleblower Provisions of the Sarbanes-Oxley Act, 21 No. 3 

American Corporate Counsel Association (ACCA) Docket 23 (2003). 
19 18 U.S.C. § 1514A(c)(1) (2017). 
20 Project Vote/Voting for Am., Inc. v. Long, 682 F.3d 331, 337 (4th Cir. 2012).  
21 Ibid. 
22 See Nat'l Fed'n of the Blind v. FTC, 420 F.3d 331, 338 (4th Cir. 2005). 
23 See West v. Gibson, 527 U.S. 212, 217-218 (1999) (“[T]he preceding word ‘including’ makes clear that the authorization is not limited 

to the specified remedies there mentioned.”). 
24 Bohac v. Dep’t of Agric., 239. F.3d 1334, 1341 (Fed. Cir. 2001). 
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consequential [damages].”25  Courts that interpreted this language of the WPA concluded that compensatory damages were 

not allowed for two reasons.  First, the WPA did not expressly grant compensatory damages.26  Second, a comparison with 

other statutes indicated that despite knowing the statutory language required to provide compensatory damages as a remedy, 

Congress instead opted for providing “consequential” damages in the WPA.27  

While the rules of statutory construction suggest that Section 806 provides for both pecuniary and non-pecuniary 

compensatory damages, these rules do not operate in a vacuum, and courts often consider Congressional intent.   

Legislative History of Section 806 

The legislative history of Section 806, a small component of SOX, is relevant because “[r]eports to Congress accompanying 

the introduction of proposed laws may aid the courts in reaching the true meaning of the legislature in cases of doubtful 

interpretation.”28  The Corporate and Criminal Fraud Accountability Act of 2002 was introduced in the U.S. Senate “to 

protect whistleblowers against retaliation by their employers.”29  A similar bill, the Corporate and Auditing Accountability, 

Responsibility, and Transparency Act of 2002, was introduced in the House of Representatives to address the same issue.30  

After both chambers passed their respective bills, a Conference Committee considered the legislation and the language used 

in the Senate bill was adopted almost in its entirety.31  

While the Report of the House scarcely addresses the anti-retaliation and whistleblowing provisions of the legislation, the 

Senate Report specifically refers to the three main purposes of the whistleblower protection provision as follows: (1) to 

eradicate the prevalent corporate “code of silence” as revealed by the Enron scandal; (2) to provide protection to 

whistleblowers from adverse actions by employers; and (3) to encourage whistleblowers to report instances of corporate 

fraud.32  The Senate Report shows that its intent was to serve the “public good” by providing “protection for employees of 

publicly traded companies who blow the whistle on fraud.”33    

In terms of remedies, the Corporate and Criminal Fraud Accountability Act of 2002 originally introduced in the Senate 

contained a provision awarding punitive damages to whistleblowers who reported corporate misconduct that posed “a 

substantial risk to the health, safety, or welfare of shareholders of the employer or the public.”34  However, to maintain 

consistency with the language of the Aviation Safety Protection Act of 2002, this provision was not adopted by the 

Conference Committee.35  The Senate Report repeatedly refers to the protections available to employees in the aviation 

industry, reflecting a clear intent “[t]o make the corporate whistleblower protections consistent with those provided to airline 

employees.”36  The Senate Report is silent regarding the availability of non-pecuniary damages to whistleblowers under 

Section 806.  Yet, in 2006, the Court of Appeals for the First Circuit sanctioned the award of non-pecuniary compensatory 

damages to an airline employee under the Aviation Safety Protection Act of 2002, which served as a statutory model for 

SOX Section 806.37   

In sum, the legislative history of Section 806 is scant, with a noticeable lack of discussion concerning the availability of 

non-pecuniary compensatory damages.  The statements included in the legislative reports neither support nor prohibit this 

type of remedy.  In the absence of legislative statements that define the scope of damages under Section 806, the 

interpretations given to the statute by administrative agencies, district courts and appellate courts are particularly relevant. 

                                                           
25 Whistleblower Protection Act of 1989, Pub. L. No. 101-12, 5 U.S.C.A. § 1221(g)(1)(A)(ii), 103 Stat. 16 (amended 2012). 
26 Bohac, 239 F.3d at 1341-42.    
27 Ibid. 
28 Caminetti v. U.S., 242 U.S. 470, 490 (1917). 
29 S. 2010, 107th Cong. (2002).  
30 H.R. 3763, 107th Cong. (2002).  
31 H.R. Rep. No. 107-610 (2002) (Conf. Rep.). 
32 S. Rep. No. 107-146, at 5, 10 (2002) (“This ‘corporate code of silence’ not only hampers investigations, but also creates a climate 

where ongoing wrongdoing can occur with virtual impunity.  The consequences of this corporate code of silence for investors in publicly 

traded companies, in particular, and for the stock market, in general, are serious and adverse, and they must be remedied.”). 
33 Ibid. at 10.  
34 148 Cong. Rec. S1787-88 (Mar. 12, 2002).  
35 See S. Rep. No. 107-146, at 26 (2002) (“As originally drafted, the proposal would have provided for overly expansive damage awards 

which could have encouraged frivolous claims that abuse the protections we seek to bestow.”).  
36 Ibid. at 30.  
37 See Vieques Air Link, Inc. v. U.S. Dep’t of Labor, 437 F.3d 102 (1st Cir. 2006).  
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Recoverable Damages Under Section 806: The Split in Authority 

Administrative Decisions 

Administrative decisions are persuasive when determining whether Section 806 of SOX permits a whistleblower to seek 

non-pecuniary damages.  The Administrative Review Board (ARB), which issues final agency decisions by the Department 

of Labor on SOX whistleblower cases, has sanctioned awards of compensatory damages for emotional distress and injury 

to reputation.  For instance, in Kalkunte v. DVI Fin. Servs., Inc., the ARB upheld an award of compensatory damages totaling 

$22,000 for pain, suffering, mental anguish and humiliation to an attorney who was discharged in retaliation for 

investigating a potential securities fraud.38    

Similarly, the ARB awarded $30,000 in compensatory damages for emotional distress and reputational harm to the 

complainant in Menendez v. Halliburton, Inc., who was discharged in retaliation for alerting the Securities and Exchange 

Commission and his employer’s audit committee regarding improper revenue recognition.39  The ARB awarded non-

pecuniary damages under Section 806 based upon agency precedents and Congressional intent:  

[t]he judicial backdrop of the passage of Section 806 reflects decades of Department of Labor precedent 

awarding non-pecuniary compensatory damages to prevailing employees under comparable 

whistleblower statutes.  These statutes share similar statutory language, legislative intent, and broad 

remedial purpose.  They should therefore be interpreted consistently. Furthermore, Congress acts with 

knowledge of existing law and expects its statutes to be read in conformity with established precedent.  

We find that Section 806 should be interpreted to allow awards of non-pecuniary compensatory 

damages.40  

Additionally, the ARB reasoned that such compensatory damages were appropriate to maintain consistency with “countless 

compensatory damages” awarded to whistleblowers pursuant to the Energy Reorganization Act, the Aviation Investment, 

and Reform Act for the 21st Century, and the False Claims Act, all statutes upon which SOX Section 806 was modeled.41 

Likewise, a Department of Labor Administrative Law Judge (ALJ) awarded non-economic compensatory damages in Brown 

v. Lockheed Martin Corp.42  The complainant was discharged from her position as Communications Director after reporting 

misconduct perpetrated by a corporate Vice-President.  Upon finding that the complainant had established a cause of action 

under the whistleblower protection provisions of SOX, the ALJ ordered Lockheed Martin to reinstate the complainant as an 

employee, awarded back pay and reimbursement of medical expenses, and granted $75,000 in non-economic compensatory 

damages for emotional pain and suffering, mental anguish, embarrassment and humiliation, loss of self-esteem, depression, 

and emotional distress.43  Lockheed Martin appealed this decision, but the Administrative Review Board affirmed the ALJ.44 

More recently, in Becker v. Community Health Systems, Inc., an ALJ awarded non-pecuniary damages to a complainant 

who resigned from his position as CFO after his employer retaliated due to his refusal to reduce a $12.8 million loss 

projection to four million dollars.45  After the CFO refused to alter the loss projection, the employer issued a negative 

performance evaluation, placed the CFO on a performance improvement plan, circumvented communications, harassed the 

CFO, and threatened discharge.  The complainant claimed that he suffered stress, criticism, disparagement, threats, and 

professional humiliation.46  The ALJ found that the employer illegally engaged in adverse retaliatory actions in violation of 

SOX and awarded the complainant $341,380 in back pay, $1,499,986 in front pay, attorney’s fees and costs, and $15,000 

in compensatory damages for emotional distress and damage to reputation.47  This compensatory damages award was likely 

                                                           
38 2009 WL 564738, ARB Nos. 05-139 & No. 05-140, ALJ No. 2004-SOX-056 (U.S. Dep’t of Labor Feb. 27, 2009). 
39 2013 WL 1385561, ARB No. 12-026, ALJ No. 2007-SOX-005 (U.S. Dep’t of Labor Mar. 15, 2013).  
40 Ibid. at 11.  
41 Ibid. at 11 n.103.      
42 2010 WL 2054426, ALJ No. 2008-SOX-00049 (U.S. Dep’t of Labor Jan. 15, 2010). 
43 Ibid. at 59. 
44 2013 WL 6979726, ARB No. 14-008, ALJ No. 2008-SOX-049 (U.S. Dep’t of Labor Dec. 19, 2013). 
45 ALJ No. 2014-SOX-00044 (U.S. Dep’t of Labor Nov. 9, 2016). 
46 Ibid. at 43. 
47 Ibid. at 44. 
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influenced by the ALJ’s determination that the complainant had sustained minimal damage to his reputation and failed to 

provide evidence that his health was at risk due to the alleged extreme emotional distress.48      

The administrative decisions in Kalkunte, Menendez, Brown, and Becker reflect the position of the U.S. Department of 

Labor that SOX Section 806 allows awarding compensatory damages to whistleblowers.  Likewise, the Occupational Safety 

and Health Administration (OSHA), which is responsible for enforcing whistleblower federal statutes, has concluded that 

“[c]ompensatory damages may be awarded under all OSHA-administered whistleblower statutes [including SOX] to 

compensate complainants not only for direct pecuniary loss, but also for emotional distress, pain and suffering, loss of 

reputation, personal humiliation, and mental anguish.”49 

District Court Decisions 

District courts are split on whether whistleblowers may seek non-pecuniary damages for mental anguish and emotional 

distress under Section 806.  There is a line of cases that holds that non-pecuniary damages are not available under SOX.50   

In Murray v. TXU Corp., the first case to address the issue, a Texas district court held that SOX does not permit recovery 

of non-pecuniary damages on two grounds.51  First, the court reasoned that Section 806 limits compensatory damages to 

those listed in the statute: reinstatement, back pay, litigation costs, and experts witness and attorney fees.52  Hence, the 

statute does not mention any type of remedy that might be considered non-pecuniary.  Second, the court compared the 

remedies available under Section 806 to the remedies available under Title VII of the Civil Rights Act of 1964, prior to its 

1991 amendment, which provided: 

[T]he court may enjoin the respondent from engaging in such unlawful employment practice, and order 

such affirmative action as may be appropriate, which may include, but is not limited to, reinstatement or 

hiring of employees, with or without back pay...or any other equitable relief as the court deems 

appropriate.53 

The court compared both statues and concluded that SOX and Title VII are analogous and should therefore be interpreted 

consistently.54  A consistent interpretation of both statutes meant that non-pecuniary compensatory damages would not be 

available under Section 806 because in United States v. Burke, the U.S. Supreme Court held that Title VII pre-amendment 

did not provide compensation for traditional harms associated with personal injury including pain and suffering, emotional 

distress, harm to reputation, or other consequential damages.55  Following the Supreme Court’s holding in Burke, the Murray 

district court reasoned that Congress drafted Section 806 using Title VII as a framework with the intent to exclude non-

pecuniary damages as a remedy.  

In the second case, Walton v. Nova Info. Sys., the court denied the plaintiff’s damages request for injury to reputation, 

emotional, mental and physical distress and anxiety, because Section 806 makes no mention of any type of damages 

considered non-pecuniary.56  The Walton district court also concluded that Section 806 is analogous to the pre-1991 text of 

Title VII, which did not sanction awards of non-pecuniary damages. 

The third case, Schmidt v. Levi Strauss & Co., also held that non-pecuniary damages are not available to whistleblowers 

under SOX.57  The court concluded that SOX does not permit abroad claim of compensatory or special damages because 

                                                           
48 Ibid. 
49 OSHA Whistleblower Investigations Manual, Directive No. CPL 02-03-003, Chapter 6(V)(A)-(B), at 141 (2016), 

https://www.osha.gov/OshDoc/Directive_pdf/CPL_02-03-007.pdf 
50 See, e.g., Murray v. TXU Corp., No. CIV.A.3:03-CV-0888-P, 2005 WL 1356444 (N.D. Tex. June 7, 2005); Walton v. Nova Info. Sys., 

514 F. Supp. 2d 1031 (E.D. Tenn. 2007); Hemphill v. Celanese Corp., No. 3:08-CV-2131-B, 2009 WL 2949759 (N.D. Tex. Sept. 14, 

2009); Schmidt v. Levi Strauss & Co., 621 F. Supp. 2d 796 (N.D. Cal. 2008); Jones v. Home Fed. Bank, No. CV09-336-CDW, 2010 

WL 255856 (D. Idaho Jan.14, 2010).  
51 Murray v. TXU Corp., No. CIV.A.3:03-CV-0888-P, 2005 WL 1356444 (N.D. Tex. June 7, 2005). 
52 Ibid. at *3.  
53 Ibid.  (citing 42 U.S.C. § 2000e-5(g)(1) (1990), amended by 42 U.S.C § 1981a(b)(3) (2017)).  In general, the Civil Rights Act 

prohibits employment discrimination based on race, color, religion, and national origin. 
54 Ibid. 
55 Ibid. (citing United States v. Burke, 504 U.S. 229, 239 [1992]). 
56 514 F. Supp. 2d 1031, 1035 (E.D. Tenn. 2007). 
57 621 F. Supp. 2d 796 (N.D. Ca. 2008).   

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992095632&pubNum=708&originatingDoc=I1df8bda0d91d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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the statute seeks to restore the whistleblower to his or her status quo had the alleged retaliation not occurred.58  To achieve 

restitution, SOX provides specifically two remedies other than reinstatement: “(1) back pay (with interest), and (2) 

compensation for any special damages sustained as a result of the discrimination, including litigation costs, expert witness 

fees, and reasonable attorney fees.”59  Despite acknowledging that the list of remedies in Section 806 is anteceded by the 

term “including”, meaning that the list of remedies is not exhaustive, Schmidt held that any additional remedies would not 

include non-pecuniary damages.60 

In the fourth case, Hemphill v. Celanese Corp., the court followed the narrow interpretation of damages set forth by the 

district court in Schmidt and declined to award damages to a whistleblower for mental anguish and emotional distress 

because, first, these types of damages are not listed in Section 806 and, second, non-pecuniary damages do not provide 

restitution to the whistleblower.61   

Other recent district court cases have also refused to award general non-pecuniary damages under Section 806.  For instance, 

in Jones v. Home Federal Bank, the court distinguished general non-pecuniary damages vis-à-vis damages for reputational 

injury that decrease a whistleblower’s future earnings capacity.62  The court reasoned that, when reputational injury 

diminishes a whistleblower’s future earnings capacity, compensatory damages provide restitution consistent with “SOX’s 

goal of making the [whistleblower] whole.”63  Accordingly, the court held that general non-pecuniary damages are not 

available under Section 806, except when reputational injury decreases a whistleblower’s earning capacity.  In 2014, a judge 

in the Southern District of New York granted an evidentiary motion precluding a whistleblower from introducing evidence 

on or referring to alleged damages for loss of reputation, emotional distress, depression, and psychological injuries.64  The 

judge’s order concluded that “[t]he Sarbanes-Oxley Act permits as remedies only back pay with interest, costs of litigation, 

and reinstatement.  [Plaintiff] may only introduce evidence on or refer to those remedies.”65 

Unlike the line of cases discussed above, four district court cases point towards a broader view of SOX’s whistleblower 

damages provisions.  While these decisions currently represent a minority of district court cases, they are highly persuasive.  

First, the reasoning of these decisions aligns with the statutory interpretations of the U.S. Department of Labor. Second, 

Congress responded to the Supreme Court’s decision in Burke by amending Title VII of the Civil Rights Act, which means 

that Congress did intend to provide non-pecuniary damages under that statute.  As amended, Title VII allows complainants 

to seek damages for emotional pain, suffering, inconvenience, mental anguish, loss of enjoyment of life, and other 

nonpecuniary losses.66  It seems misguided to continue interpreting Section 806 considering Title VII when the legislative 

history of SOX does not make any reference to Title VII and the original statute has been amended by Congress.  Third, the 

statutory language of Section 806 is more analogous to other federal statutes that provide for awards of non-pecuniary 

damages to whistleblowers.    

The earliest district court decision recognizing the availability of non-pecuniary damages under SOX is Hanna v. WCI 

Communities, Inc.67  Hanna considered the narrow issue of whether damages for loss of reputation are available to 

whistleblowers under Section 806.68  The court relied on the pertinent language of Section 806, which provides that 

whistleblower who prevails in a retaliation claim is entitled to “all relief necessary to make the employee whole,” and held 

that a whistleblower cannot be made whole without being compensated for damages to reputational injury that diminish his 

future earnings capacity.69  Specifically, the court stated that “[w]hen reputational injury caused by an employer’s unlawful 

discrimination diminishes a [whistleblower’s] future earnings capacity, [he] cannot be made whole without compensation 

                                                           
58 Ibid. at 804. 
59 Ibid. at 803. 
60 Ibid. at 804. 
61 No. 3:08-CV-2131-B, 2009 WL 2949759, at *5 (N.D. Tex. Sept. 14, 2009). 
62 No. CV09-336-CDW, 2010 WL 255856 (D. Idaho Jan.14, 2010). 
63 Ibid. at *6. 
64 Perez v. Progenics Pharm., Inc., 204 F. Supp. 3d 528, 536 (S.D.N.Y. Aug. 30, 2016) (granting motion in limine to preclude plaintiff 

from introducing evidence on, or referring to, his alleged damages for loss of reputation and emotional distress, depression, and 

psychological injuries in an order dated Oct. 1, 2014).  This evidentiary ruling was upheld by the court in an order dated Apr. 2, 2015.  
65 Ibid.   
66 42 U.S.C § 1981a(b)(3) (2017). 
67 348 F. Supp. 2d 1332 (S.D. Fla. 2004).  
68 Ibid. at 1334. 
69 Ibid. 



 Journal of Forensic & Investigative Accounting 

Volume 10: Issue 1, January–June 2018 

 

123 

for the lost future earnings [he] would have received absent the employer’s unlawful activity.”70  Importantly, Hanna’s 

holding applies only when there is reputational injury that adversely affects a whistleblower’s future earning capacity.71   

Subsequently, in Mahony v. Keyspan Corp., a district court denied a motion to strike a whistleblower’s claim for reputational 

damages.72  The court declined to follow Murray v. TXU Corp., previously discussed, where the court held that Section 806 

“comprises an illustrative list of the types of special damages that may be recovered rather than an exhaustive list.”73  Instead, 

the Mahony court approvingly cited Hannah and adopted its narrow holding that a whistleblower cannot be made whole 

without being compensated for reputational injuries that diminish his future earning capacity.74 

In 2013, Rutherford v. Jones Lang LaSalle Am., Inc. declined to follow other district courts’ reasoning that SOX Section 

806 is analogous to Title VII of the Civil Rights Act pre-amendment.75  Instead, Rutherford found that remedies under 

Section 806 are more analogous to those contained in the similarly-worded anti-retaliation provision of the False Claims 

Act, which provides, in part: 

(1) In general—Any employee, contractor, or agent shall be entitled to all relief necessary to make that 

employee, contractor, or agent whole, if that employee, contractor, or agent is discharged, demoted, 

suspended, threatened, harassed, or in any other manner discriminated against in the terms and conditions 

of employment because of lawful acts…  

(2) Relief—Relief under paragraph (1) shall include reinstatement with the same seniority status that 

employee, contractor, or agent would have had but for the discrimination, two times the amount of back 

pay, interest on the back pay, and compensation for any special damages sustained as a result of the 

discrimination, including litigation costs and reasonable attorneys' fees.76      

Rutherford concluded that because other courts have construed the False Claims Act broadly as allowing the recovery of 

damages for emotional distress, mental anguish, humiliation, and injury to reputation, recovery for these types of damages 

is also available under SOX.77  Additionally, the court found that the plain language of Section 806, which contains the 

phrases, “all relief necessary to make the employee whole”, “relief shall include”, and “compensation for any special 

damages…including”, supports a broad interpretation of damages available under SOX.78  In light of the scant precedent at 

the judicial level, Rutherford was also persuaded by the decisions of the U.S. Department of Labor in Kalkunte v. DVI Fin. 

Svs., Inc. and Brown v. Lockheed Martin Corp., discussed previously, which upheld the awards of compensatory damages 

for pain, suffering, mental anguish and humiliation.79  Therefore, Rutherford held that Section 806 allows the recovery of 

damages for emotional distress, mental anguish, humiliation, and injury to reputation. 

Appellate Court Decisions 

Unlike district courts, appellate courts have interpreted Section 806 uniformly.  In recent decisions, the Fourth, Fifth, and 

Tenth Circuits have recognized the availability of non-pecuniary damages under Section 806.  These decisions reflect a 

construction of Section 806 that furthers the statute’s twofold purpose of incentivizing the disclosure of corporate 

misconduct and protecting employees who blow the whistle.  

The Tenth Circuit became the first appellate court to interpret Section 806 in Lockheed Martin Corp. v. Admin. Review 

Board.80  Lockheed Martin (Lockheed) sought judicial review of a $75,000 award to a whistleblower for emotional pain 

and suffering, mental anguish, embarrassment and humiliation, loss of self-esteem, and depression.  The ARB granted this 

                                                           
70 Ibid. (quoting Williams v. Pharmacia, Inc., 137 F.3d 944, 953 [7th Cir. 1998]) (holding that in the context of Title VII of the Civil 

Rights Act, post 1991 amendments, an employee who suffers reputational injury due to unlawful discrimination cannot be made whole 

without being compensated for the future earnings lost by the employee as a result of the discrimination). 
71 Ibid.    
72 No. 04-CV-554-SJ, 2007 WL 805813 (E.D.N.Y. Mar. 12, 2007). 
73 Ibid. at *7. 
74 Ibid.   
75 No. 12-CV-14422, 2013 WL 4431269 (E.D. Mich. Jan. 29, 2013). 
76 Ibid. at *4 (quoting 31 U.S.C. § 3730(h)(1)-(2) (2017)). 
77 Ibid. 
78 Ibid. at *3. 
79 Ibid. at *5. 
80 717 F.3d 1121 (10th Cir. 2013). 
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award in Brown v. Lockheed Martin Corp., discussed previously, but Lockheed appealed, arguing that non-pecuniary 

compensatory damages are not sanctioned by Section 806.81  The Tenth Circuit disagreed with Lockheed and affirmed the 

ARB’s decision reasoning that: (1) Section 806 contains the phrase “shall include,” indicating that the remedies enumerated 

were not meant as an exhaustive list of all the remedies available to whistleblowers and (2) Section 806 also establishes that 

a prevailing whistleblower is entitled to “all relief necessary to make the employee whole,” which does not preclude award 

of damages for emotional distress.82 

Subsequently, in Halliburton, Inc. v. Admin. Review Bd., the Fifth Circuit reviewed a whistleblower award of $30,000 in 

damages for emotional distress and reputational harm. 83  The award was issued by the ARB in Menendez v. Halliburton, 

Inc., discussed previously.84  Halliburton appealed the Board’s decision, but the Fifth Circuit affirmed the ARB’s award on 

five grounds.85  First, the court afforded deference to the ARB’s decision pursuant to the Administrative Procedure Act, 

which provides that an administrative decision should be upheld “unless it is arbitrary, capricious, an abuse of discretion, 

or otherwise contrary to law.”86  Second, the court interpreted the statutory language of 806 as follows:     

[W]e read the word “include” in §1514A(c)(2) (“Relief for any action under paragraph (1) shall include…”) 

to indicate that the three forms of relief listed as included (reinstatement, back pay, and certain “special 

damages”) are non-exhaustive.  Put another way, we read the entitlement to “all relief necessary to make 

the employee whole” in §1514A(c)(1) to have a broader scope than the three enumerated forms of relief in 

§1514A(c)(2).  

If we were to hold otherwise, that is, to hold that SOX affords nothing beyond the three forms of relief 

enumerated in §1514A(c)(2), we would in effect be reading §1514A(c)(1) out of the statute, and we decline 

to do so.87  

Third, the court compared the statutory construction of Section 806 to the language of the False Claims Act: 

Both SOX’s and the False Claims Act’s antiretaliation remedial provisions state that employees “shall be 

entitled to all relief necessary to make [them] whole.”  Both statutes then provide that the relief available 

“shall include” reinstatement, back pay, and certain “special damages.”  The relevant statutory language is 

almost identical.  Compare 18 U.S.C. § 1514A(c)(1), with 31 U.S.C. § 3730(h).  And, as is relevant here, 

the circuit courts that have addressed the question have concluded that the False Claims Act affords 

noneconomic compensatory damages.  This would suggest that SOX does too.88 

Fourth, the court reasoned that it would be anomalous to conclude that Section 806, which seeks to deter threats and 

harassment while providing whistleblowers with “all relief necessary to make the employee whole,” does not offer a remedy 

for the most usual and predictable effect of threats and harassment: emotional distress.89 

Fifth, the court compared Section 806 to a common law torts claim for wrongful discharge of employment, which includes 

retaliatory motive and allows for recovery of non-economic compensatory damages, and found that “[t]his common law 

backdrop would tend to suggest that, when Congress…specified that recovery [under Section 806] includes ‘all relief 

necessary to make the employee whole’…it intended to encompass within the statute’s broad ambit such damages as are 

often available at common law for analogous claims.”90    

The latest appellate court decision interpreting Section 806 is Jones v. Southpeak Interactive Corp. of Delaware, where the 

Fourth Circuit upheld an award of $50,000 in damages to a whistleblower for emotional distress.91  Ms. Andrea Jones, CFO 

                                                           
81 2010 WL 2054426, ALJ No. 2008-SOX-00049 (U.S. Dep’t of Labor Jan. 15, 2010). 
82 Lockheed Martin Corp. v. Admin. Review Bd., 717 F.3d at 1138-39.   
83 771 F.3d 254 (5th Cir. 2014).  
84 2013 WL 1385561, ARB No. 12-026, ALJ No. 2007-SOX-005 (U.S. Dep’t of Labor Mar. 15, 2013). 
85 Halliburton, Inc. v. Admin. Review Bd., 771 F.3d at 267. 
86 771 F.3d 254, 258 (quoting 5 U.S.C. § 706(2)(A)).   
87 Ibid. at 264. 
88 Ibid. at 265 (citation omitted). 
89 Ibid. at 266.  See Dan B. Dobbs, Law of Remedies § 1.7 (2d ed.1993) (stating that, because “remedies are means of carrying into effect 

the substantive right,” “the remedy should reflect the right or the policy behind that right as precisely as possible”). 
90 Ibid. at 266.  
91 Jones v. Southpeak Interactive Corp. of Delaware, 777 F.3d 658 (4th Cir. 2015).  
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of Southpeak Interactive Corp. (Southpeak), was terminated upon reporting corporate misconduct to the audit committee 

and to the Securities and Exchange Commission.  In response, Ms. Jones filed an administrative complaint with OSHA, 

alleging that her sudden termination violated Section 806.  OSHA failed to issue a timely decision and Ms. Jones sued 

Southpeak and two corporate officers (the chairman and the CEO) in district court.  A jury found Southpeak engaged in 

retaliation and the court awarded damages of $593,000 against Southpeak ($470,000 in back pay and $123,000 in 

compensatory damages for emotional distress), $50,000 against the CEO for emotional distress, and $50,000 against the 

Chairman for emotional distress, and attorney’s fees and costs totaling $354,127.05. 92  

Southpeak and the corporate officers appealed the award of damages for emotional distress, arguing that such damages are 

not permissible under Section 806.93  The court analyzed the plain language of Section 806 and determined: (1) that the 

words “shall include” “sets a floor, not a ceiling,” and (2) that damages for emotional distress are sanctioned because the 

statute provides that a prevailing whistleblower “shall be entitled to all relief necessary to make the employee whole.”94  

Like the Fifth Circuit, the Fourth Circuit determined that SOX’s statutory language is analogous to the language of the False 

Claims Act.95  Therefore, because every federal court to consider the issue has held that the False Claims Act “affords 

noneconomic compensatory damages,” compensatory damages for emotional distress must also be included under Section 

806.96  Additionally, the court afforded deference to the administrative decisions in which the Department of Labor argued 

that “non-pecuniary compensatory relief, such as emotional distress damages, may be the only remedy that would make the 

complainant whole.”97  Ultimately, the Court agreed with the Tenth and Fifth Circuits’ broad interpretation of Section 806 

and affirmed the award of damages for emotional distress.98  

In 2017, the Ninth Circuit issued a decision involving an employer’s violation of the anti-retaliation provisions of the Dodd-

Frank Act (DFA).99  In comparing the remedies available under DFA and SOX, the Ninth Circuit addressed the scope of 

compensatory damages to whistleblowers noting:      

SOX may be more attractive to the whistleblowing employee in at least two important ways. First, SOX 

provides for adjudication through administrative review, with the Department of Labor…Second, while 

DFA provides for awards of double back pay, 15 U.S.C. § 78u-6(h)(1)(C), SOX allows employees to 

recover “all relief necessary to make the employee whole,” including compensation for special damages, 

18 U.S.C. § 1514A(c).  An employee who has suffered more substantial emotional injury than financial 

harm would likely be better off with SOX's allowance for special damages.100 

The Ninth Circuit’s finding that SOX provides a different enforcement mechanism to the Dodd-Frank Act is important for 

two reasons.  First, the Ninth Circuit joined the Fourth, Fifth and Tenth Circuits’ broad interpretation that Section 806 allows 

awards of non-pecuniary compensatory damages for emotional injuries.101  Second, the court recognized that the availability 

of compensatory damages for emotional distress is a key remedy available to corporate whistleblowers under Section 806 

of SOX, but not under DFA. 

At least two district courts have already followed the appellate courts’ broad interpretation of Section 806.  In 2016, a 

Southern District of New York district court held that, “[w]ith respect to damages for emotional distress, every circuit court 

to address the issue holds that such damages may be recoverable pursuant to SOX's language stating that a prevailing 

employee ‘shall be entitled to all relief necessary to make the employee whole.’”  Therefore, if damages for emotional 

                                                           
92 Jones v. Southpeak Interactive Corp. of Delaware, 982 F. Supp. 2d 664 (E.D. Va. 2013). 
93 Jones, 777 F.3d at 670. 
94 Ibid. at 671. 
95 Ibid. at 672. 
96 Ibid.  
97 Ibid.  
98 Ibid. at 671–72.  (citing Halliburton, Inc. v. Admin. Review Bd., 771 F.3d 254 [5th Cir. 2014] and Lockheed Martin Corp. v. Admin. 

Review Bd., 717 F.3d 1121 [10th Cir. 2013]).   
99 Somers v. Digital Realty Tr. Inc., 850 F.3d 1045 (9th Cir. 2017).  
100 Ibid. at 1050. 
101 Ibid. (quoting Jones v. Southpeak Interactive Corp., 777 F.3d 658, 672 [4th Cir. 2015]). 
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distress are required to make an employee whole, they are not precluded by SOX.102  Also, in 2017, the Southern District 

of New York declined to follow Perez v. Progenics Pharm., Inc., discussed previously, in the proposition that SOX does 

not allow recovery for emotional distress and reputational injury because it is inconsistent with most authorities interpreting 

Section 806.103  

Overview of Non-Pecuniary Damages Awards Under Section 806 

As discussed, the administrative and judicial decisions that have awarded non-pecuniary compensatory damages under SOX 

Section 806 have sought to provide relief for the following injuries: emotional distress, reputational injury that diminishes 

future earning capacity, pain, suffering, humiliation, mental anguish, depression, loss of self-esteem, and embarrassment.  

Table I provides a summary of some of these decisions and a description of the injuries and damages awarded to 

whistleblowers.   

Table I: Non-pecuniary Damages Awarded to Whistleblowers 

Case / Decision 

Non-pecuniary 

damages awarded 

Other damages awarded 

(excluding attorney’s 

fees and costs) Description of award 

Kalkunte v. DVI Fin. Servs., Inc., 2009 WL 

564738 (U.S. Dep’t of Labor Feb. 27, 2009). 

$22,000 $0 Pain, suffering, mental anguish and 

humiliation. 

Menendez v. Halliburton, Inc., 2013 WL 1385561 

(U.S. Dep’t of Labor Mar. 15, 2013), aff’d sub 

nom.,  Halliburton, Inc. v. Admin. Review Bd., 771 

F.3d 254 (5th Cir. 2014). 

$30,000 $0 Emotional distress and reputational 

injury. 

Brown v. Lockheed Martin Corp., 2010 WL 

2054426 (U.S. Dep’t of Labor Jan. 15, 2010), aff’d 

sub nom., Lockheed Martin Corp. v. Admin. 

Review Bd., 717 F.3d 1121 (10th Cir. 2013). 

$75,000 Not available Emotional pain and suffering, mental 

anguish, embarrassment and 

humiliation, loss of self-esteem, 

depression, and emotional distress. 

Jones v. Southpeak Interactive Corp. of Delaware, 

982 F.Supp.2d 664 (E.D. Va. Oct. 29, 2013), aff’d, 

777 F.3d 658 (4th Cir. 2015). 

$223,000 $470,000 Emotional distress. 

Becker v. Community Health Systems Inc., ALJ 

No. 2014-SOX-00044 (U.S. Dep’t of Labor Nov. 

9, 2016). 

$15,000 $1,841,366 Minimal damage to reputation and 

emotional distress. 

 

In addition to these decisions, the OSHA has also awarded whistleblowers substantial recovery for compensatory damages 

under SOX.  For instance, OSHA ordered Clean Diesel Technologies to pay $1.4 million in compensatory damages to a 

former CFO who was retaliated against for warning the board of directors about ethical and financial concerns pertaining 

to a proposed merger.  This award included damages for “pain and suffering, damage to career and professional reputation 

and lost 401(k) employer matches and expenses.”104   

Conclusion 

The lack of uniformity regarding the availability of compensatory damages for emotional distress and injury to reputation 

under SOX is troublesome.  Due to Section 806’s confusing drafting, the text of the statute is subject to multiple 

interpretations.  However, narrowing the scope of Section 806 by excluding non-pecuniary compensatory damages 

represents a judicially-created loophole that circumvents Congress’s intent and deters employees from blowing the whistle.  

As a matter of public policy, effective enforcement of SOX must guarantee that whistleblowers receive all remedies 

available to make them whole, particularly when, as shown in this article, damages for emotional distress and reputational 

injury represent a material dollar amount of whistleblower awards.   

                                                           
102Feldman-Boland v. Stanley, No. 15 Civ. 6698, 2016 WL 3826285, at *6 (S.D.N.Y. July 13, 2016) (citing approvingly Jones v. 

Southpeak Interactive Corp. of Delaware, 777 F.3d 658, 672 (4th Cir. 2015); Halliburton, Inc. v. Admin. Review Bd., 771 F.3d 254, 

266 (5th Cir. 2014); Lockheed Martin Corp. v. Admin. Review Bd., 717 F.3d 1121, 1138 (10th Cir. 2013); 18 U.S.C. § 1514A(c)(1)). 
103 Sharkey v. J.P. Morgan Chase & Co., No. 10 Civ. 3824, 2017 WL 374735, at *3 (S.D.N.Y. Jan. 26, 2017). 
104 News Release, US Labor Department's OSHA orders Clean Diesel Technologies Inc. to pay over $1.9 million to former CFO fired 

for reporting conflict of interest, Company violates SOX whistleblower protection provisions (Dep’t of Labor Sept. 30, 2013). 
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The interpretations of Section 806 by the Tenth, Fifth, Fourth and Ninth Circuit Courts foretell an expansive view of 

damages to include awards that compensate whistleblowers for non-pecuniary damages.  The “code of silence” still existent 

in corporate America fifteen years after the enactment of SOX cannot be decisively eradicated when whistleblowers who 

report fraud and misconduct are not compensated for the types of damages that are most often caused by retaliation including 

emotional distress, reputational harm, humiliation, embarrassment, and diminished earnings capacity.    


