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1 
	

PROCEEDINGS - MARCH 7, 2008 

	

2 
	

THE COURT: Calling 86-452-K, Michael Morton. 

	

3 
	

Announcements, please. 

	

4 
	

MR. ARNOLD: State's here and ready, Judge. 

	

5 
	

MR. RALEY: John Raley, on behalf of Michael 

6 Morton, Your Honor, with Jason Kreag, and we're ready to discuss 

7 matters before the Court today. 

	

8 
	

THE COURT: Thank you. 

	

9 
	

All right. I believe some sort of introductory 

10 statements would be in order. 

	

11 
	

MR. RALEY: Thank you, Your Honor. 

	

12 
	

MR. ARNOLD: It's our order. 

	

13 
	

MR. PALEY: It's our motion, Your Honor. We'd -- 

	

14 
	

THE COURT: I'm sorry? 

	

15 
	

MR. ARNOLD: We submitted a proposed order. The 

16 reason we're here this afternoon is that, under Article 64.04, 

17 it requires the Court to make a finding once testing has been 

18 done. 

	

19 
	

MR. RALEY: It's on the basis of our motion that 

20 we're here, Your Honor. I would request that we speak first. 

	

21 
	

THE COURT: I'm not sure it makes any difference. 

	

22 
	

MR. RALEY: I'll yield to whatever the Court 

23 wants to do, of course. 

	

24 
	

THE COURT: All right. Your proposed order is 

25 for findings based on the DNA -- 
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1 
	

MR. ARNOLD: The testing that's been done, 

2 

	

3 
	

THE COURT: Correct. 

	

4 
	

MR. ARNOLD: It's Article 64.04 of the Code of 

5 Criminal Procedure, requires the Court to hold a hearing and 

6 enter an order determining whether or not the testing that's 

7 been done would have exonerated the Defendant, so that's the 

8 order we submitted. I don't believe that opposing counsel 

9 submitted any other findings or orders. We submitted one. 

	

10 
	

Basically, it basically details the findings of 

11 the Orchid Cellmark Lab, essentially saying that -- in 

12 paragraph 6, it says: "The Trial Court hereby finds that had the 

13 results of the testing by Orchid Ceilmark been available at the 

14 time of trial, it is not reasonable or probable that Petitioner 

15 would not have been convicted of the offense of murder." All 

16 it's saying, Judge, is that the testing, had it been available 

17 then, would not have exonerated him. 

	

18 
	

THE COURT: Okay. Thank you. 

	

19 
	

Mr. Raley? 

	

20 
	

MR. RALEY: Your Honor, there's still unresolved 

21 issues from our original motion. 

	

22 
	

MR. ARNOLD: Judge, I'm sorry. I'd object. 

23 Again, if we could address the order. That's the reason we're 

24 here. There may have been other filings they've made, but I'd 

25 ask the Court to first of all address the merits of the order 
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1 we've submitted. 

2 
	

MR. RALEY: You know, Your Honor, I'm trying to 

3 be courteous. I waited patiently while the man interrupted me 

4 on my motion. I let him speak. Now that it's my turn to speak, 

5 he's interrupting me again. 

	

6 
	

We filed a motion. There are unresolved issues 

7 from that motion which could affect this order, and I would 

8 appreciate a chance to address those since I've driven here from 

9 Houston today. 

	

10 
	

THE COURT: As I understand it, there are some 

11 supplemental motions that you have filed. 

	

12 
	

MR. RALEY: Your Honor, what we have filed, in 

13 addition to forms of order, was a -- yes, it was a supplement to 

14 our previous motion. The matters are, Your Honor -- 

	

15 
	

MR. ARNOLD: I'm sorry. If I -- 

	

16 
	

MR. RALEY: I'm sorry. 

	

17 
	

MR. ARNOLD: I'll let you make the ruling here. 

18 But, again, what I'm asking for is that you rule on the merits 

19 of our proposed order, and then he can raise additional motions 

20 and we can take up the additional matters as raised -- 

	

21 
	

MR. RALEY: The merits of the -- 

	

22 
	

MR. ARNOLD: Excuse me. The last time I'll say 

23 that. And I'll leave it up to you how you want to do it. 

	

24 
	 THE COURT: That is my understanding of the 

25 procedure, but I wanted to hear some sort of opening statement. 



1 
	

MR. ARNOLD: Okay. 

2 
	

MR. RALEY: May I speak, Your Honor? 

3 
	

THE COURT: Yes, you may. 

4 
	

MR. RALEY: Thank you. 

5 
	

There are still unresolved matters from our 

6 original motion which may affect what the Court does today, and 

7 we propose should affect what the Court does today because these 

8 matters could provide conclusive evidence of two murders, the 

9 Morton murder and the still unresolved McKinney murder which 

10 happened just around the corner three years before or over three 

11 years before the Mortons moved in, almost an identical MO, Your 

12 Honor, where the murdered woman was found on her bed, bludgeoned 

13 to death, with furniture piled on top of her, an unlocked 

14 sliding glass door in the back, a bloody fingerprint on that 

15 door, and fingerprints on the matters stacked on her body. 

16 Almost identical to the Morton matter. And we have requested, 

17 in our previous motion, that the Court allow DNA testing of both 

18 sites to be run through the Codex, through the databank, 

19 fingerprint testing to be run through the databank and compared 

20 with each other. It could be the same killer for both murders, 

21 Your Honor. It's almost an identical MO. But if not, it could 

22 lead to a solution of the McKinny murder, which for some reason 

23 the State is not at all interested, apparently, in solving. We 

24 are, Your Honor. 

25 
	

So those are the -- those are the matters before 
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fA 

1 the Court, and we have specifically requested that in the 

2 Supplemental Motion. 

3 
	

Additionally, Your Honor, there is a bloodstained 

4 bandana that was found at the crime scene. When it was found 

5 and taken into custody by the Sheriff it contained a hair. This 

6 bandana may contain the blood of the victim, Christine Morton, 

7 plus perhaps mingled with the blood of the murderer. But it may 

8 also contain skin cells, saliva, sweat, and there's also this 

9 hair that may contain DNA of the murderer. These have never 

10 been subjected to DNA testing. And, Your Honor, under the 

11 statute, all we have to show is a preponderance of the evidence 

12 that if this DNA testing led to exculpatory evidence that the, 

13 you know, preponderance of the evidence is that our client would 

14 not have been convicted. If this -- if the DNA on the bandana 

15 was tested and it resulted in a hit on the national databank for 

16 another perpetrator, which it easily could, there can be no 

17 doubt that it would have led to a finding by the jury of "Not 

18 Guilty." And all we have to do is show a 51 percent chance of 

19 that. I don't know how they can argue with that point. So 

20 we've requested the bloody bandana to be tested. I realize that 

21 the Court, in its previous order, denied that. So this is in 

22 the form of a motion for rehearing on that point since we now 

23 have these findings that there's not enough DNA on the 

24 fingernail scrapings and the other things to test. This last 

25 thing has never been tested. 



1 

2 

3 unknown, that have never been run through any databank, of the 

4 Morton door, the Morton furniture and luggage piled on her body. 

5 We'd like those to be run through the databanks. And we'd like 

6 them to be compared with, also, the McKinney fingerprints and 

7 have those run through the databanks. We're willing to pay for 

8 the DNA testing. Cellmark already has the file; they could do 

9 it expeditiously. 

10 
	

There is no harm, we believe, in trying to seek 

11 the truth, and we simply don't understand why the State is 

12 resisting that. I've shared with Mr. Bradley that my father's a 

13 retired prosecutor, and my brother is currently a prosecutor, 

14 and neither of them understand why the State isn't joining in 

15 our motion to find the truth. I've shared with the State that 

16 if the results come back in a way that is harmful for Michael 

17 Morton's case, then I will tell him "We've got some bad news for 

18 you." But I've asked Mr. Bradley if he can handle the truth if 

19 it comes out the other way. What I perceive is that they can't, 

20 because they're resisting very basic tests which the statute 

21 seems to almost guarantee in these circumstances, and they've 

22 fought us for three years. We've now had the third anniversary 

23 since we filed this motion, and they've fought us every step of 

24 the way. 

25 
	

We're asking for the bandana to be tested, the 



1 hair on the bandana to be tested, and the fingerprints of both 

2 sites to be run through databanks and compared with each other. 

3 And, Your Honor, the Court does have, regarding the 

4 fingerprints, discretion to order that. It's an unsolved 

5 murder, a very brutal murder, less than a tenth of a mile away 

6 that happened in exactly the same way, and it was before the 

7 Mortons moved into the neighborhood. That killer may still be 

8 out there and this could help solve it. So that is our plea to 

9 the Court. As I shared with the Court, we will pay for it. 

10 
	

There's one other point I want to make. As the 

11 Court recalls the evidence against Mr. Morton at trial, there 

12 was nothing linking him to the crime, no witness, no evidence, 

13 no eyewitness of any violence. He was the manager of a Safeway 

14 store. He had no record. But he was convicted on scientific 

15 evidence which has been proven now to be flawed. First, Dr. 

16 Roberto Bayardo, who is a pathologist, who many times over, in 

17 many cases, has been shown to be not a man who can be trusted 

18 with evidence. And there's plenty of articles in evidence of 

19 that which we've submitted with the Court. But he testified 

20 originally that the death of Christine Morton could be as late 

21 as 6:00 o'clock a.m., which would be completely consistent with 

22 Mr. Morton's defense that he left the house at 5:30 to go to 

23 work and his wife was asleep in bed; the murderer watches him 

24 leave and then comes in and murders his wife. Completely 

25 consistent. But then he changes his testimony to say it was no 
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1 later than 1:30 a.m., but he admitted that's not a scientific 

2 statement. Now, this is pre-Daubert, but I ask the Court, if a 

3 scientific witness testified in court "That's my opinion, but 

4 it's not a scientific statement," does anybody really think that 

5 that evidence would come in? The judge, as gatekeeper, would 

6 exclude it under Daubert. But that's the evidence they rely on, 

7 

	

8 
	

The other evidence that was relied on was the 

9 evidence of Donna Stanley, who testified for the State that the 

10 semen stain that was found on the bed was a neat stain; it 

11 contained no female cells, only male cells. And so the 

12 State's whole theory was that, in a sex-filled rage because his 

13 wife had chosen not to have intercourse with him the night 

14 before, he bludgeoned his wife to death and then masturbated 

15 over her corpse, hence, the semen stain which the State's expert 

16 said was a neat stain, containing no female cells. In 1999, 

17 that stain was subjected to DNA testing and it was confirmed 

18 that, with no doubt, it contained many, many female cells, and 

19 it was completely consistent with an act of intercourse that 

20 could have occurred days before the death of Christine Morton. 

21 So the State's whole theory on which they base the conviction of 

22 Michael Morton is proven to be flawed. 

	

23 
	

Now, I realize it's not admissible as evidence, 

24 and I tried to show it to Mr. Bradley, but he has passed two lie 

25 detector tests on this. I believe that he's innocent or I 
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1 wouldn't be doing this pro bono and spending all my personal 

2 time on that. But what I believe is irrelevant, but that 

3 explains to the Court, I think, the passion that I feel about 

4 this. I do strongly urge the Court to use, as all of the 

5 prosecutors in the country have agreed, is the truth-seeking 

6 device of DNA testing. These databanks have led to solving 

7 hundreds and hundreds of murders and rapes the last few years. 

8 The Court is aware of that and has read about it. 

	

9 
	

All we're asking is the bloody bandana to be 

10 tested. We'll pay for it. See if there's any skin cells, 

11 saliva. Let's test this hair. The fingerprints at the Morton 

12 house, the finger prints in the DNA samples at the McKinney 

13 house, let's run through those through databanks. Let's compare 

14 I them and test them. 

	

15 
	

If there's not enough DNA to do anything about 

16 it, like we tried with these fingernail scrapings and there's 

17 not enough DNA, then there's nothing else we can do, Your Honor, 

18 but at least we'll know we tried. We tried our best to find the 

19 truth. And if we leave it the way the State wants to leave it 

20 now, then we. can't say that. We can't say we tried our best. 

21 And that's why we're here, and that's why we're fighting so 

22 hard. Thank you, Judge. 

	

23 
	

THE COURT: Thank you. As I see it, 

24 procedurally, what we're here to do is make a ruling concerning 

25 the samples that were tested and -- 
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1 
	

MR. ARNOLD: That's correct, Judge. 

	

2 
	

THE COURT: -- and that's what I really wanted to 

3 I hear about. 

	

4 
	

MR. ARNOLD: Right. 

	

5 
	

THE COURT: Do you have anything further? 

	

6 
	

MR. ARNOLD: Only to say, Judge, of the many 

7 things that Mr. Raley said there in the last few minutes, he 

8 said nothing about why you shouldn't sign this order. He does 

9 not dispute the fact that the results of the testing did not 

10 exonerate his client, so we would ask you to sign it. 

	

11 
	

MR. RPiLEY: Our concern with the order, Your 

12 Honor, is that you have not conclusively ruled on everything in 

13 our motion, and I don't know that you can sign that order until 

14 you do. 

	

15 
	

THE COURT: Well, I believe I can insofar as the 

16 current testing has been done. That material which has been 

17 tested does not lead to any sort of a -- could not possibly lead 

18 to a contrary finding by the jury in the original trial, so I 

19 will accept and sign the State's order. 

	

20 
	

MR. ARNOLD: Do you have the original, Judge? 

	

21 
	

THE COURT: I don't -- 

	

22 
	

MR. RALEY: One second, Your Honor. 

	

23 
	 Judge, there's one thing on the order, and it may 

24 be a typographical error by the State, but it says "The Court 

25 granted Petitioner's motion for post-conviction DNA testing" in 



13 

1 number 2. I think it's clear, to the extent that the Court 

2 denied our request on the bandana, which is the subject of why 

3 we're here today, it would be -- the previous order would be a 

4 granting in part, not a total granting. Plus, the State hasn't 

5 yet ruled on the fingerprints. 

	

6 
	

MR. ARNOLD: Granting in part, Judge. That's 

7 I fine. 

	

8 
	

THE COURT: I have inserted "on August 8, 2006, 

9 the Trial Court granted in part Petitioner's motion for 

10 post-conviction DNA testing." 

	

11 
	

Is there anything further to come before the 

12 Court this afternoon? 

	

13 
	

MR. RALEY: I would like to add to what I've 

14 stated previously, that we have cited before the Court, uS 

15 Supreme Court constitutional authority Brady v Maryland and it's 

16 progeny, that the State has an ongoing duty to disclose 

17 exculpatory evidence. We think a comparison of the fingerprints 

18 and the DNA with McKinney is consistent with that duty, and 

19 that's where we are. In addition to what I said previously, 

20 that's a part of the reason we're requesting this additional 

21 activity of the Court. 

	

22 
	

THE COURT: Does the State wish to respond to 

23 the-- 

	

24 
	

MR. ARNOLD: Not at this time, Judge. 

	

25 
	

THE COURT: All right, Very good. Just so the 
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1 Court understands what status this is in, you've filed 

2 supplemental motions. And I guess my question is where do we go 

3 from there. Do you want to brief those or did -- 

4 
	

MR. PALEY: It's our position they've already 

5 been briefed. They were all requested in our original motion. 

6 They've been briefed in responsive by the State. So I don't 

7 believe that any additional briefing is necessary. 

	

8 
	

THE COURT: In essence, you're asking me to 

9 reconsider my previous rulings. 

	

10 
	

MR. RZLEY: As to the bandana, yes. And there's 

11 been no ruling as to the fingerprints, Your Honor, or anything 

12 about McKinney. 

	

13 
	

THE COURT: Those are new -- no new motions, 

14 

	

15 
	

MR. PALEY: No. That was in the original motion. 

16 There's just been no ruling at all on McKinney or on the 

17 Morton fingerprints or the McKinney fingerprints. That was in 

18 our original motion. And I can cite you to the page number, if 

19 you'd like to see it. 

	

20 
	 THE COURT: That's fine. 

	

21 
	 MR. ARNOLD: Our position is the same, Judge. 

22 You've ruled on those issues. No facts have changed other than 

23 another round of testing has been done and the results of that 

24 testing did not exonerate Mr. Morton, so we have no additional 

25 arguments to make. We ask that you not sign those orders. 
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1 You've already ruled on those issues. 

	

2 
	

MR. RALEY: Your order, Your Honor, which you 

3 signed on August 8th, 2006, doesn't mention fingerprints and it 

4 doesn't mention the McKinney case, and that was very clearly a 

5 large portion of our original motion. 

	

6 
	

THE COURT: Well, it's been a while but -- 

	

7 
	

MR. RALEY: Yes, Your Honor. 

	

8 
	

THE COURT: -- my recollection is that what I did 

9 in that order was, in essence, ruled upon your motions that were 

10 filed at that time, and I did find that it would be appropriate 

11 to test certain items which I delineated in my order and by 

12 implication, of course, overruled the other requests. 

	

13 
	

MR. ARNOLD: That's correct, Judge. And you do 

14 not need to sign another order reaffirming your previous order. 

	

15 
	

MR. RALEY: Well, I think, Your Honor, for 

16 clarification, we -- we wrote the Court on July 13, 1 06. Just 

17 to make it clear, we again implored the Court not to close the 

18 door on the possibility that the testing ordered herein will 

19 provide even greater reason to test the other items of evidence 

20 from the McKinney and Morton cases, including fingerprint 

21 analyses which were not addressed in this letter of June 16, 

22 1 06, and asked that you defer a final ruling on those items 

23 until that time. This was a big part of our original motion 

24 three years ago. We've written the Court about it since. 

25 There's nothing in the Court's order of August 8th mentioning 
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1 fingerprints or McKinney in any way. And so if the Court is 

2 going to deny those, we need the Court to sign an order denying 

3 them. We've got an order prepared, if the Court wants to do 

4 that, and we'll just go to the next level. But we urge the 

5 Court to consider something that we see no evidence that the 

6 Court has yet ruled on -- 

	

7 
	

THE COURT: Well -- 

	

8 
	

MR. PALEY: -- except for the bandana. 

	

9 
	

THE COURT: -- again, my recollection is I was, 

10 in fact, ruling on those when I signed that order. Otherwise, I 

11 would have included them in the items to be tested. 

	

12 
	

MR. ARNOLD: That's what the record reflects, 

13 I Judge. 

	

14 
	

MR. RALEY: All right. 

	

15 
	

THE COURT: All right. 

	

16 
	

MR. RALEY: Will the Court sign an order, then, 

17 just for clarification -- 

	

18 
	

THE COURT: No, sir. 

	

19 
	

For the record, my order implicitly or impliedly 

20 overruled that portion of your motion, the previous order did. 

	

21 
	

MR. RALEY: I'm sorry, Your Honor. My 

22 understanding of the statute is that it is required that there 

23 be a written order addressing each item that is requested, and 

24 there is no mention in the order of the fingerprints or the 

25 McKinney case. I think that, with all respect, Your Honor, we 
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1 must have a written order on that point. I think an implicit or 

2 implied order does not meet the requirements of the law. 

	

3 
	

THE COURT: Is there anything further? 

	

4 
	

MR. ARNOLD: No, sir. 

	

5 
	

THE COURT: All right. Thank you very much. If 

6 you want to submit something on that -- 

	

7 
	

MR. PALEY: I've got one, Your Honor. It's been 

8 submitted. In fact, it's the last page of our supplemental 

9 motion, Your Honor. What we've done -- may I approach? 

	

10 
	

THE COURT: Yes. 

	

11 
	

MR. RALEY: Thank you, Your Honor. 

	

12 
	

We have -- we have individualized orders for the 

13 Court's consideration granting regarding the bandana, granting 

14 regarding the Morton and McKinney crime scene. Then we have a 

15 general order. And I'm happy to peel off my copy for the Court. 

16 We submitted it to the Court a couple of days ago, which denies 

17 the Petitioner's motions. And once again, Your Honor, I can 

18 cite you to the page number. All of those things were requested 

19 in our original motion filed over three years ago and none, 

20 besides the bandana, was mentioned in your order, and I -- I 

21 believe we must have a written order. 

	

22 
	

MR. ARNOLD: Judge, I strongly recommend you not 

23 sign another order. You've already overruled their request and 

24 you don't need to do anything further. 

	

25 
	

THE COURT: I think I've already indicated that. 



II 
1 
	

MR. ARNOLD: Yes, sir. 

2 
	

THE COURT: Thank you. 

3 
	

MR. PALEY: Thank you, Your Honor. 

4 
	

MR. ARNOLD: Thank you, Your Honor. 

5 
	

(Proceedings concluded.) 
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