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Between Liberalism and Democracy (2003) – Dov Samet (Tel Aviv University) and 
David Schmeidler (Ohio State University) 
The liberal and the democratic principles dominate modern political thought. The first 
requires that decisions on certain matters rest with the individual and not with society. The 
second assigns the power of decision making to majorities. The question of the right balance 
between these two principles is an ongoing subject of debate in the public at large and 
among students of political thought. An effort is continually made to draw the line between 
the domains in which each principle applies: when social involvement in an individual’s 
affairs is justified, and when the person is allowed to make the decision alone. 
 
United States Library of Congress Legal Research Guide: Israel 
Israel does not have one single-document written constitution. Eleven Basic Laws intended 
to be incorporated into a future constitution have been passed. According to judicial 
interpretation, two of them, Basic Law: Human Dignity and Freedom and Basic Law: 
Freedom of Occupation, enjoy a higher normative status. Except for these two Basic laws, 
legislation passed by the Knesset holds the highest normative status. While the Knesset 
(Parliament) passes laws, the executive branch, composed of government ministers, is 
authorized to pass subsidiary legislation (regulations) to implement primary legislation. 
 
The Israeli judiciary enjoys wide judicial discretion and judicial power to create case law. 
According to the principle of stare decisisas practiced in Israel, a rule laid down by a court will 
guide any lower court, and the Supreme Court is not bound by its own decisions. 
 
Israel Ministry of Foreign Affairs – The Judiciary: The Court System 
Judges are selected by the Judicial Selection Committee which is composed of nine 
members: the Minister of Justice (Chair), another cabinet minister, the President of the 
Supreme Court, two other justices of the Supreme Court, two Members of Knesset, and two 
representatives of the Israel Bar Association. All three branches of government - the 
executive, legislative and judiciary - and the legal profession are represented on the 
Committee. The majority of the members of the Committee are professional lawyers: the 
three Supreme Court Justices and the two representatives of the legal profession. A 
candidate may be proposed by the Chairman, the President of the Supreme Court or any 
three members of the Committee. A majority vote of the members of the Committee is 
required to appoint a candidate. 
 
Judges of the Supreme Court must have served at least five years on the District Court or 
have at least ten years professional experience or qualify as "an eminent jurist" (a special 
category used only once in the history of the Supreme Court). As a practical matter, judicial 
appointments are apolitical. Judges are selected based upon their professional legal 
qualifications.  
 
Judicial appointment is permanent and expires only with mandatory retirement at age 70. 
Judges enjoy immunity similar to that of Members of Knesset. A judge cannot be removed 
from office except by a decision of the Court of Discipline, consisting of judges appointed 
by the President of the Supreme Court, or upon a decision of the Judicial Selection 
Committee at the proposal of the Minister of Justice or the President of the Supreme Court. 
The decision of the committee must be supported by seven of its nine members. Judicial 
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salaries and pensions are determined by Knesset committee and no law whose intention is to 
lower judges' salaries may be passed. By law, justices of the Supreme Court receive the same 
remuneration as cabinet ministers and the President of the Supreme Court receives the same 
salary as the Prime Minister. 
 
The Constitution of the State of Israel – Daniel Elazar (Jerusalem Center for Public 
Affairs, Temple University) 
Israel has been unable to adopt a constitution full blown, not because it does not share the 
new society understanding of constitution as fundamental law, but because of a conflict over 
what constitutes fundamental law within Israeli society. Many religious Jews hold that the 
only real constitution for a Jewish state is the Torah and the Jewish law (halakhah) that flows 
from it. They not only see no need for a modern secular constitution, but even see in such a 
document a threat to the supremacy of the Torah and the constitutional tradition associated 
with it that has developed over thousands of years to serve the Jewish people in their land 
and in the diaspora. 

 
Israel is, in fact, formally committed to the adoption of a written constitution. The first 
Knesset was elected as a constituent assembly and spent considerable time debating whether 
or not to write a constitution. The body was deadlocked as the religious parties opposed the 
idea of a constitution other than the Torah, while the left-wing socialists were equally 
opposed because they knew that any constitution that would emerge would not embrace 
their Marxian vision of what the new state should be. 

 
In a classic speech, David Ben-Gurion, Israel's first prime minister, moved that preparation 
of a comprehensive constitution be set aside in favor of piecemeal development through 
enacting Basic Laws as consensus was achieved about each subject, that together would 
ultimately form a constitution. His argument was presented in the spirit of prudence which 
has animated the Zionist enterprise at crucial moments, hence it offered good reasons for 
doing so (if not necessarily the real ones). He suggested that polities need written 
constitutions for two reasons -- either to link constituent units in a federal system or to 
republicanize absolutism. Since Israel was not a federal state and the Jewish people has 
always been republican, Israel did not need to write a constitution on the spot. 
 
The Knesset deals with Basic Laws and other constitutional matters through a standing 
Constitutional, Legislative and Judicial Committee. Basic Laws constitutionalizing its 
legislative, executive and judicial organs, the presidency, human rights, the state's economy 
and lands, civil-military relations, and the status of Jerusalem, have been enacted since the 
early 1950s. Israel's Declaration of Independence has been given quasi-constitutional status 
by the courts in lieu of a formal bill of rights, since it specifies the basic principles of the 
regime, while unsettled issues such as local government and its status and powers vis-a-vis 
the state, or highly controversial ones such as the relationship between religion and state, 
have been left in abeyance. 

 
Beyond the Basic Laws, other legislation has constitutional implications and is so treated. 
Thus the Knesset has constitutionalized the definition of who is a Jew for immigration and 
registration purposes through the Law of Return. Its resolution of that issue is periodically 
called into question and has been given stronger constitutional status through court 
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interpretation and through the reluctance of the Knesset itself to change what it has done 
even when pressed hard to do so. 
 
In 1992, as part of its package of constitutional changes, the Twelfth Knesset enacted two 
Basic Laws: Securing Human Dignity and Freedom, and Freedom of Occupation. Included 
in the first was a clause specifying that Israel was both a Jewish and a democratic state, 
constitutionalizing both principles and implicitly the tensions between them in some spheres. 
The laws also provided for judicial review of Knesset legislation and government regulation 
in light of the provisions of those two laws, a major formal step forward in the recognition 
of what had become a de facto reality, namely that the Israel Supreme Court has claimed for 
itself the right of judicial review over Knesset legislation and actions. 
 
Tzipi Livni on Why Israel Needs a Constitution – The Atlantic (2011) 
During this talk with Aspen Institute CEO Walter Isaacson, she insists that the Israeli people 
need to figure out who they really are. Isaacson asks if Israel could come up with a 
constitution at this stage in the game. Livni answers yes, but she qualifies her answer: She 
says that two of the country's most significant groups -- ultra-Orthodox Jews and Israeli 
Arabs -- would refuse to participate in its writing. 
 
The complicated nature of this answer only underscores the dilemma Livni describes. Unlike 
the United States, Israel doesn't have a harmonizing mission or creation story. Its Jewish 
founders saw its purpose in a myriad of different ways -- as an idealistic socialist experiment, 
as a pragmatic refuge from genocide, as a placeholder nation waiting for the Messiah to 
resurrect the real Israel.  
 
Add to the mix a growing population of Arabs who, unlike their relatives in the territories, 
hold full Israeli citizenship, and the prospect of a unifying document becomes very tricky 
indeed. 
 
“Kol Ha’am” Company Limited v. Minister of the Interior (1953) 
 
From time to time, a case reaches this court which raises some fundamental problem, 
demanding the reconsideration of ancient and well-worn principles. The two cases in 
question here belong to that group, and we are called upon to define the relationship that 
exists between the right to freedom of the press on the one hand, and on the other, the 
power held by the authorities, by virtue of the said section 19 (2) (a), to place a limit on the 
use of that right.  
 
The principle of freedom of expression is closely bound up with the democratic process. In 
an autocratic regime, the ruler is looked upon as a superman and as one who knows, 
therefore, what is good and what is bad for his subjects. Accordingly, it is forbidden openly 
to criticise the political acts of the ruler, and whoever desires to draw his attention to some 
mistake he has made has to do so by way of direct application to him, always showing an 
attitude of respect towards him.  
 
On the other hand, in a state with a democratic regime - that is, government by the "will of 
the people" - the "rulers" are looked upon as agents and representatives of the people who 
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elected them, and the latter are entitled, therefore, at any time, to scrutinize their political 
acts, whether with the object of correcting those acts and making new arrangements in the 
state, or with the object of bringing about the immediate dismissal of the "rulers", or their 
replacement as a result of elections. 
 
Nevertheless, the right to freedom of expression does not mean that a person is entitled to 
proclaim, by word of mouth or in writing, in the ears and eyes of others, whatever he feels 
like saying. There is a difference between freedom and licence. In Podamski v. Attorney-
General, we explained that, side by side with the rights to freedom, there are restrictions 
imposed by the law, and we demonstrated this idea as follows: "Everyone has the right to 
freedom of speech and freedom of expression, but the use of that right is subject to the 
restriction of the law" 
 
Here we are concerned indeed with a composite and broad concept, but generally speaking, 
it may be said that [state security] refers to all that is involved in avoiding the danger of 
invasion by the enemy from without; in suppressing any attempt at the forcible overthrow of 
the existing regime by hostile factors from within; in maintaining public order and securing 
the public peace. It is quite obvious that the object of reinforcing state security, too, requires 
some limit to the freedom of expression on certain terms, for were that not so, a situation 
might be created in which the state would be unable to achieve its aim or to conduct its 
affairs in a proper manner; everyone would be deprived of his freedom, including the 
freedom of speech and the press, and instead of freedom of liberty, anarchy and chaos 
would reign in the state. 
 
The use of the power stated in the said section 19(2)(a) calls, on the part of the Minister of 
Interior, for the weighing of the interests involved in the public peace on the one hand, and 
in the freedom of the press on the other. [The Minister] ought carefully to consider whether 
it is so grave as to justify the use of the drastic power of suspending the newspaper or 
whether effective action is not available for the purpose of canceling out the undesirable 
effect consequent upon the publication. by less stringent means, such as discussion, denial 
and counter-explanation.  
 
In the light of that rule, our view is that each of the two orders issued by the respondent for 
the suspension of the two newspapers in question for a period of ten days and fifteen days 
respectively, are of somewhat dubious validity. 
 
Beit Sourik Village Council v. The Government of Israel (2004): Judgment of A. 
Barak 
 
The Commander of the IDF Forces in Judea and Samaria issued orders to take possession 
of plots of land in the area of Judea and Samaria. The purpose of the seizure was to erect a 
separation fence on the land. The question before us is whether the orders and the fence are 
legal. 
 
The purpose behind the decision was ―to improve and strengthen operational capability in 
the framework of fighting terror, and to prevent the penetration of terrorists from the area 
of Judea and Samaria into Israel. The IDF and the police were given the task of preventing 
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the passage of Palestinians into the State of Israel. As a temporary solution, it was decided to 
erect an obstacle in the three regions found to be most vulnerable to the passage of terrorists 
into the Israel 
 
Petitioners are the landowners and the village councils affected by the orders of seizure. 
They argue that the orders of seizure are illegal. As such, they should be voided or the 
location of the separation fence should be changed. The injury to petitioners, they argue, is 
severe and unbearable. Over 42,000 dunams of their lands are affected. The obstacle itself 
passes over 4,850 dunams, and will separate between petitioners and more than 37,000 
dunams, 26,500 of which are agricultural lands that have been cultivated for many 
generations. Access to these agricultural lands will become difficult and even impossible. 
Petitioners’ ability to go from place to place will depend on a bureaucratic permit regime 
which is labyrinthine, complex, and burdensome. Use of local water wells will not be 
possible. As such, access to water for crops will be hindered. Shepherding, which depends 
on access to these wells, will be made difficult. Tens of thousands of olive and fruit trees will 
be uprooted. The fence will separate villages from tens of thousands of additional trees. The 
livelihood of many hundreds of Palestinian families, based on agriculture, will be critically 
injured. Moreover, the separation fence injures not only landowners to whom the orders of 
seizure apply; the lives of 35,000 village residents will be disrupted. The separation fence will 
harm the villages’ ability to develop and expand. 
 
The military commander is not at liberty to pursue, in the area held by him in belligerent 
occupation, every activity which is primarily motivated by security considerations. The 
discretion of the military commander is restricted by the normative system in which he acts, 
and which is the source of his authority. 
 
This Court has emphasized, in its case law since the Six Day War, that ―together with the 
right to administer comes the obligation to provide for the well being of the population. 
 
One of those foundational principles which balance between the legitimate objective and the 
means of achieving it is the principle of proportionality. According to it, the liberty of the 
individual can be limited (in this case, the liberty of the local inhabitants under belligerent 
occupation), on the condition that the restriction is proportionate. This approach crosses 
through all branches of law. In the framework of the petition before us, its importance is 
twofold: first, it is a basic principle in international law in general and specifically in the law 
of belligerent occupation; second, it is a central standard in Israeli administrative law which 
applies to the area under belligerent occupation.  
 
The principle of proportionality applies to our examination of the legality of the separation 
fence. This approach is accepted by respondents. It is reflected in the government decision 
(of October 1, 2003) that ―during the planning, every effort shall be made to minimize, to 
the extent possible, the disturbance to the daily lives of the Palestinians due to the 
construction of the obstacle. The argument that the damage caused by the separation fence 
route is proportionate was the central argument of respondents. Indeed, our point of 
departure is that the separation fence is intended to realize a security objective which the 
military commander is authorized to achieve. The key question regarding the route of the 
fence is: is the route of the separation fence proportionate? The proportionality of the 
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separation fence must be decided by the three following questions, which reflect the three 
subtests of proportionality. First, does the route pass the ―appropriate means test (or the 
―rational means test)? The question is whether there is a rational connection between the 
route of the fence and the goal of the construction of the separation fence. Second, does it 
pass the test of the least injurious means? The question is whether, among the various routes 
which would achieve the objective of the separation fence, is the chosen one the least 
injurious. Third, does it pass the test of proportionality in the narrow sense? The question is 
whether the separation fence route, as set out by the military commander, injures the local 
inhabitants to the extent that there is no proper proportion between this injury and the 
security benefit of the fence. According to the relative examination of this test, the 
separation fence will be found disproportionate if an alternate route for the fence is 
suggested that has a smaller security advantage than the route chosen by respondent, but 
which will cause significantly less damage than that original route. 
 
Our answer is that there relationship between the injury to the local inhabitants and the 
security benefit from the construction of the separation fence along the route, as determined 
by the military commander, is not proportionate. The route undermines the delicate balance 
between the obligation of the military commander to preserve security and his obligation to 
provide for the needs of the local inhabitants. This approach is based on the fact that the 
route which the military commander established for the security fence – which separates the 
local inhabitants from their agricultural lands – injures the local inhabitants in a severe and 
acute way, while violating their rights under humanitarian international law. The route of the 
separation fence severely violates their right of property and their freedom of movement. 
Their livelihood is severely impaired. The difficult reality of life from which they have 
suffered (due, for example, to high unemployment in that area) will only become more 
severe. 
 
These injuries are not proportionate. They can be substantially decreased by an alternate 
route, either the route presented by the experts of the Council for Peace and Security, or 
another route set out by the military commander. Such an alternate route exists. 
 
Our task is difficult. We are members of Israeli society. Although we are sometimes in an 
ivory tower, that tower is in the heart of Jerusalem, which is not infrequently hit by ruthless 
terror. We are aware of the killing and destruction wrought by the terror against the state and 
its citizens. As any other Israelis, we too recognize the need to defend the country and its 
citizens against the wounds inflicted by terror. We are aware that in the short term, this 
judgment will not make the state’s struggle against those rising up against it easier. But we 
are judges. When we sit in judgment, we are subject to judgment. We act according to our 
best conscience and understanding. Regarding the state’s struggle against the terror that rises 
up against it, we are convinced that at the end of the day, a struggle according to the law will 
strengthen her power and her spirit. There is no security without law. Satisfying the 
provisions of the law is an aspect of national security.	  I discussed this point in HCJ 5100/94 
The Public Committee against Torture in Israel v. The Government of Israel, at 845: 
 

We are aware that this decision does make it easier to deal with that reality. 
This is the destiny of a democracy—she does not see all means as acceptable, 
and the ways of her enemies are not always open before her. A democracy 
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must sometimes fight with one arm tied behind her back. Even so, a 
democracy has the upper hand. The rule of law and individual liberties 
constitute an important aspect of her security stance. At the end of the day, 
they strengthen her spirit and this strength allows her to overcome her 
difficulties. 

 
That goes for this case as well. Only a separation fence built on a base of law will grant 
security to the state and its citizens. Only a separation route based on the path of law, will 
lead the state to the security so yearned for. 
 
 


