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How You Can Prevent Employee FMLA Fraud
One of the most easily abused employee legal 

protections – and one that can prove dangerous for 

unprepared employers – is the Family and Medical 

Leave Act. 

 

Last year we had articles 

explaining the basics of 

protecting yourself from 

employee fraud and dealing with 

visits by investigators from the 

Labor Department, which has 

made FMLA enforcement a 

priority (AA, 8-30-14, P. 1). 

 

This time around we offer advice on how to stem 

FMLA fraud in more detail because the problem is 

not going away anytime soon. 

 

There was a more than 26% jump in FMLA 

lawsuits in 2014. In 2012, there were 291 lawsuits, 

in 2013, there were 877 and in 2014, 1,108. 

 

Attorney Jeffrey S. Nowak of the law firm of 

Franczek Radelet PC, has six important tips for 

employers to follow. 

 

1)  First, you must determine whether the employee 

has even notified you of the need for FMLA leave. 

If it’s an absence that doesn’t trigger the FMLA, 

you can resort to your usual attendance policies. 

 

“Of course, it’s never that easy,” Nowak admits. 

“Employees are not required to cite specifically to 

the FMLA as a reason for their absence; rather, the 

FMLA puts the responsibility on employers to 

decide whether FMLA is in play.” 

 

When processing the request, consider whether the 

employee’s information indicates they will likely be 

absent for more than three consecutive days, when 

they can perform no work. Is the employee  

suffering from a chronic condition that occurs 

intermittently; or seeking treatment for a serious 

medical condition? 

 

Other questions: Is the employee 

caring for a family member with 

a possible serious health 

condition, or is the employee 

suffering from complications due 

to pregnancy, or morning 

sickness?  

 

“Of course, this list is not exhaustive but is a key 

starting point to determine what your obligations as 

employer are under the FMLA,” Nowak says. 

 

2)  Require that employees complete a written leave 

request form for all absences. Making them write 

out the request or fill out a leave request form tends 

to deter attempts to game the system. This addition 

to your records also could help you later with legal 

actions and DOL inspections. 

 

3) .Enforce your usual and customary call-in 

procedures: “Not nearly enough employers utilize 

this tool, even though they should,” Nowak stresses. 

Except for unusual circumstances, employers may 

deny FMLA leave if the employee fails to follow 

the employer’s call-in procedures.  

 

For example, if the call-in policy requires 

employees to call in one hour before their shift 

starts to report an absence and they fail to do so, the 

employer can deny FMLA leave (and discipline the 

employee) absent an unusual circumstance. 
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4) .Prepare a list of questions you ask employees 

when they call to report an absence: “You have the 

right to know why your employee cannot report to 

work,” Nowak says. “If you have concerns about 

their leave request, don’t hesitate to ask more 

probing questions about why they need leave.”  

 

When talking to the employee, make sure to inquire 

about: 

 

 The specific reason for the absence. 

 What duties of the job they 

cannot perform. 

 Whether they will see a 

doctor for the injury/illness. 

 Whether they have 

suffered from this condition 

before and previously taken 

leave for it and when? 

 When they first learned 

they would need to be absent. 

 The expected return date or 

time, if less than a day. 

 

5)  Use medical certification and recertification to 

your advantage. “Medical certification is one of the 

best tools to combat FMLA abuse. So, use it,” 

Nowak says.  

 

If this is a medical condition for which an employee 

has taken FMLA leave on a prior occasion, 

determine whether recertification is an option. Does 

the absence seem to be part of a pattern of absences 

that tend to occur on Mondays and Fridays? Is the 

absence inconsistent with the information 

previously provided on the medical certification 

form? Has medical certification expired?  

 

If your answer is “yes” to any of these questions, 

seek recertification immediately, Nowak urges. “If 

you are concerned about a Monday/Friday pattern 

of absences, FMLA regulations allow you to 

provide the pattern of absences to the employee’s 

health care provider and inquire whether this pattern 

is consistent with the employee’s need for leave.” 

 

6)  In addition to working with your attorney to 

craft correspondence that can effectively combat 

this kind of leave abuse, it is also vital to conduct a 

comprehensive audit of your FMLA policy, 

procedures and use of leave, Nowak emphasizes.  

 

“Now near the beginning of a new year, it is the 

perfect time to work with your favorite employment 

counsel to ensure that your FMLA policy and  

procedures are up to date, that you are employing 

the best strategies to combat FMLA abuse and that 

your FMLA administration is a well-oiled 

machine,” he says. 

 

Protect Yourself With Paper 

 

The most effective way to protect yourself from 

potential litigation and when Labor Department 

inspectors show up at your door is by creating and 

maintaining careful records, according to attorney 

Deborah H. Share of the law 

firm of Porzio Bromberg & 

Newman PC.  

 

Commenting on the outcome of 

a lawsuit by an employee fired 

for FMLA fraud that went 

against the employer, she asserts 

that employers should act now to 

shore up their FMLA protocols.   

 

Specifically, Share says employers should: 

 

Provide legally required written notice to employees 

when they go out on FMLA leave. If you are 

mailing the written notice, do so in a manner that 

can be tracked and where receipt requires 

acknowledgment, such as by certified mail. 

 

Although it is not legally required, an employer 

may be useful to document the employee’s 

acknowledgment of having received notice through 

a written form. If such a form is created, however, 

ensure it is signed when the employee receives 

notice, she says. 

 

Specifically discuss what FMLA leave is when 

meeting with an employee, and explain that their 

leave is in fact FMLA leave. 

 

Set out the exact duration of leave permitted under 

the FMLA and describe the legal ramifications of a 

failure to return within the FMLA timeline. 

 

“Do not make assumptions about an employee's 

understanding of FMLA leave, simply because he 

or she checked off an FMLA leave box on a form or 

any other rote sign-off,” Share warns. 

 

Consider keeping a log of all notices that are 

required to be sent to employees regarding issues as 

important and legally grounded as the FMLA. In 

addition, make it a standard business practice to 

keep track of each notice that goes out. 



Supreme Court Hands 
EEOC Another Rebuff   
 

The U.S. Supreme Court handed the Equal 

Employment Opportunity Commission another in a 

long line of court defeats that should be 

embarrassing for the agency, but in the end the 

decision does little to help employers. 

 

The High Court rebuffed the commission’s 

contention that courts could not legally review 

EEOC conciliation proceedings it is supposed to 

hold with employers before bringing suit over 

discrimination allegations. 

 

The 1964 Civil Rights Act requires EEOC to 

engage in “informal methods of conference, 

conciliation, and persuasion” with the employer. 

Only after it determines that conciliation has failed 

can the EEOC file suit in federal court. 

 

EEOC initially sent a letter to Mach Mining inviting 

the employer and complainant to participate in 

informal conciliation and notifying them that a 

representative would be in touch. However, no 

discussion or conciliation was ever scheduled.  

 

EEOC later informed the employer that conciliation 

efforts had been unsuccessful and filed. Mach 

Mining alleged that the EEOC had not attempted to 

conciliate in good faith because it never engaged in 

discussion or conciliation. 

 

Although an appeals court sided with the EEOC in 

holding that courts have no role in reviewing 

conciliation efforts, the Supreme Court disagreed. 

 

It held that courts have authority to review whether 

the EEOC has fulfilled its duty under the law 

limited to determining whether the agency made a 

serious attempt at conciliation with an employer 

before resorting to litigation. 

 

But relief for employers stemming from the 

EEOC’s carelessness would only be temporary 

Even if a court finds in the employer’s favor on this 

narrow issue, the only remedy available would be 

for the court to order the commission to undertake 

the mandated conciliation efforts.   

 

Although the old legal truism is that “bad cases 

make bad law,” in this situation it seems more like a 

weak case has made weak law. 

New Overtime Rule Is 
Coming, MCs Exempt 
 

Just as the Labor Department is preparing release of 

new overtime rules that will impact all American 

employers a federal court has upheld the interstate 

exemption for commercial drivers even when they 

are not in interstate service. 

 

DOL has announced 

that it will release 

the new overtime 

regulations on June 

18, which President 

Obama ordered the 

department to write 

last year. 

 

The new rules are expected to substantially increase 

the current $455-per-week minimum salary amount, 

possibly to a threshold of as much as $1,000 or 

more a week. 

 

The new rules also are anticipated to contain 

changes to the duties-related requirements to make 

them harder to meet, such as by imposing a strict 

more-than-50% criterion for the amount of time 

spent in exempt work. 

 

Earlier this month the Third Circuit U.S. Court of 

Appeals held that commercial motor carrier drivers 

covered by the motor carrier exemption to the Fair 

Labor Standards Act who “rarely or never crossed 

state lines.”  

 

The overtime exemption covers drivers who come 

under the Secretary of Transportation’s authority to 

regulate the safe operation of motor vehicles in 

interstate or foreign commerce. 

 

The Third Circuit ruled that in the case before it the 

drivers could have been expected to drive interstate 

since company drivers regularly drove such routes 

and were trained on as many routes as possible.  

 

In addition, court noted that the company retained 

discretion to assign drivers to drive either interstate 

or intrastate routes at any time and adhered to 

federal regulations regarding its drivers. 

 

The exemption typically applies to drivers of large 

vehicles (as well as driver’s helpers, loaders or 

mechanics) in freight and passenger operations. 



IWLA Presents Menzies 
Award to Three Leaders 
 

The International Warehouse Logistics Association 

presented its 2015 Jock Menzies Distinguished 

Service & Leadership Award to Darby Strickland, 

the late president of Shippers Warehouse, and Gary 

Minardi, president of San Jose Distribution 

Services. 

 

IWLA also presented Paul 

Delp, president of Lansdale 

Warehouse Co., and president 

of ACWI, with the 2015 Jock 

Menzies Award (AA, 3-31, 15, 

P. 4). It is the first year IWLA 

presented its distinguished 

service award to three people. 

 

IWLA honored Strickland because, as Ken Johnson, 

the current president of Shippers Warehouse, 

explained, Strickland’s legacy continues although 

he passed away in 2009. “Darby was way ahead of 

his time, a true innovator in business and 

warehousing and transportation,” Johnson said.  

 

As the founding member of the Texas Warehouse 

Association, Strickland was known for his efforts in 

in tax reform, deregulation and labor regulations.  

 

IWLA Chairman Rob Doyle, vice president of 

business development, Commercial Warehousing, 

said, “Darby represented what makes so many 

entrepreneurs successful: vision, the spirit to act, 

and leadership. He certainly brought this mindset to 

his volunteer efforts as well, including his active 

participation in IWLA.” 

 

Minardi is past president of the California 

Warehouse Association, a former member of the 

IWLA board, and co-chairman of the IWLA 

Transportation Advisory Council, and a recognized 

expert on rail regulatory issues. 

 

“Gary Minardi is a leading authority on rail and 

transportation issues in the warehouse logistics 

industry,” Doyle said. 

 

“His more than 40 years of experience in 

warehousing and transportation allow him to 

provide expertise and guidance to the association 

and to his fellow warehouse logistics 

professionals,” he added. 

 

Shippers Pursue House 
Backing for Rail Reform 
 

A coalition of rail shippers asked the House of 

Representatives to support rail reform legislation 

that was earlier introduced in the Senate. 

 

The Senate Commerce Committee on March 25. 

Introduced by the committee chairman Senators 

John Thune (R-S.D.) and ranking minority member 

Bill Nelson (D-Fla.), the measure is awaiting a 

national infractrusture bill to be attached to as a 

rider (AA, 4-15-15, P. 1) 

 

The measure would expand the membership of the 

Surface Transporetation Board from three to five 

commissioners and streamline is procedures to 

allow for quicker resolution of rail rate and service 

issues. 

 

The Association of American Railroads has said it 

will support the legislation, and 48 industry 

associations representing shippers have rallied to 

form a coalition that is pressing for its enactment. 

 

American Chemistry Council President Cal Dooley 

testified in support of the bill on May 13 before the 

House Transportation and Infrastructure Rail, 

Pipelines and HazMat Subcommitte. 

 

“It has become increasingly apparent that the 

primary means established by Congress to foster a 

healthy and competitive rail system, the STB is 

badly in need of reforms that respond to the 

dramatic change in the freight rail landscape,” 

Dooley asserted. 

 

He said the Rail Customer Coalition, which ACC 

has joined, advocates streamlining overly 

burdensome STB rate review standards, allowing 

shippers access to a second railroad through 

competitive switching, reforming rate bundling 

protections, closing rate review loopholes and 

providing reasonable arbitration procedures to 

resolve rate disputes. 

 

“Reforming the STB to provide for more effective 

rate disputes is common sense, so much so that not 

even the railroads opposed the Senate bill,” Dooley 

noted. “We are encouraged by this committee’s 

interest in STB reform and hope it is just the 

beginning of continued oversight on this important 

issue.” 

Darby Strickland 



Beverage Distributors Are Still OSHA Targets 
 

Do beverage distributors and warehouse operators 

represent the proverbial “low-hanging fruit” for 

OSHA enforcement? According to one attorney, 

that‘s definitely the case. 

 

Why is this happening? “If the 

distributor has multiple 

locations, there is a substantial 

risk that a common error may 

occur in this five year period,” 

points out attorney Howard A. 

Mavity of the law firm of Fisher 

& Phillips LLP. “That’s why 

many relatively safe retailer 

chains have recently been receiving six-figure 

OSHA citations.” 

 

Once the distributor is cited for one of these 

common violations, the violation can serve as the 

basis for a “repeat” OSHA citation of up to $70,000 

for five years at any of the employer’s locations in 

any other Fed-OSHA state, Mavity notes. 

 

He says these routine or low-hanging fruit items 

include: 

 

 Missing even one forklift operator for retraining 

every three years or after an employee had an 

accident and demonstrated a need for retraining. 

 

 Blocked exits, electric cabinets or extinguishers. 

 

 Missing labels on electric cabinet switches, holes 

or missing switches in a cabinet, damaged extension 

cords or missing ground plugs, or using temporary 

wiring where permanent wiring is required. 

 

 Failure to document Hazard Communication 

training or failure to retrain employees when 

introducing a new category of chemical hazard 

(AA, 10-31-13, P. 2). 

 

 Failure to have eye protection for battery 

charging activities or truck cleaning, etc. 

 

 Damaged racks, pallet jacks and docks. 

 

 Temporary employees on site did not receive the 

same training as full-time employees. 

 

Mavity observes that these were just the sort of 

violations cited by OSHA last December when it  

 

 

announced $162,500 in citations against an 

Anheuser-Busch InBev facility in Jersey City, N.J. 

 

OSHA said powered industrial 

truck operators were not trained 

and defective lift trucks were not 

removed from service – termed 

willful violations that accounted 

for a $121,000 penalty. 

 

OSHA also found the 

company’s warehouse had 

obstructed exit routes, damaged 

storage racks and additional 

powered industrial truck hazards, and failed to 

provide chemical hazard communication training, 

violations carrying a $41,500 penalty. 

 

Mavity’s take-aways from this case are: 

 

Make a list of the Anheuser-Busch and regularly 

audit for these. A good way is to use employees for 

regular self-audits and walkarounds, Mavity says.  

 

“Not only will you improve safety, but you’ll 

engage employees through such efforts and avoid a 

plethora of employee issues,” he stresses. “Engaged 

employees don’t sue you or seek union 

representation.” 

 

Thoughtfully examine your merchandisers and 

drivers for potential ergonomic concerns. Review 

OSHA 300 logs and first aid records to determine 

potential areas to improve for merchandisers. 

 

Do the same for warehouse employees. Because 

OSHA does not maintain an ergonomic standard, 

you, in essence create the “standard.” OSHA will 

look to your hazard determinations and preventive 

efforts as the industry standard for responding to 

these types of injury concerns. 

 

Recognize that an increasingly savvy workforce 

knows how to harm employers by complaining to 

OSHA or filing retaliation claims with OSHA or the 

National Labor Relations Board. 

 

Determine if your Workplace Injury Rates place 

you in the OSHA Site-Specific Selection Program, 

like the employer above. Many distributors do not 

know that they fall on this programmed OSHA 

inspection list, Mavity says. 

 


