
  

 

 

 

 

 

 

 

 

September 4, 2012 

 

VIA E-MAIL 

 

David L. Guevara 

TAFT STETTINIUS & HOLLISTER, LLP 

One Indiana Square, Suite 3500 

Indianapolis, IN  46204-2023 

 

Re: E. Louise Raker Environmental Claims 

Insured: E. Louise Raker Estate 

 Claim No. R-CWP-3455398-04-A 

 Our File No. WES-959 

 

Dear Dave: 

 

As you are aware, I represent Westfield Insurance Company (“Westfield”) in connection 

with the coverage issues arising out of the environmental claim being asserted by the 

Indiana Department of Environmental Management (“IDEM”) against your client, Robert 

Raker, personal representative of the E. Louise Raker Estate, formerly doing business as 

Raker’s Poly Clean (herein collectively referred to as “Raker”).  IDEM’s environmental 

claim (the “Claim”) is related to environmental contamination allegedly arising out of dry 

cleaning operations at 1255 South Jefferson Street, Huntington, Indiana (the “Site”).   

 

Westfield acknowledges receipt of the Claim, and of your request that Westfield 

defend/indemnify Raker against the same under the following policy of insurance:  

Westfield Commercial Package Policy No. CWP 3 455 398 with effective dates of 

coverage from September 12, 1987 to September 12, 1988, and continuously renewed 

thereafter and currently in effect until September 12, 2012.  These policies will be 

referred to herein collectively as the “POLICIES”.  Where appropriate, individual 

policies will be referred to as necessary by their effective dates.   

 

Westfield exercised its right to investigate the Claim pursuant to a full and complete 

reservation of all rights under the POLICIES.  It must be understood that actions taken by 

Westfield, its agents, representatives and attorneys, in investigating the Claim should not 

be construed as a waiver of the terms, conditions, and requirements of the POLICIES.  
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Westfield specifically reserves all of its rights under the POLICIES, and no waiver or 

estoppel of any kind is intended nor should be inferred.    

 

The POLICIES’ Commercial General Liability (“CGL”) Bodily Injury and Property 

Damage (“BI/PD”) insuring agreement provides, in relevant part, as follows: 

 

 1. Insuring Agreement 

 

a. We will pay those sums that the insured becomes legally 

obligated to pay as damages because of “bodily injury” or 

“property damage” to which this insurance applies.  We 

will have the right and duty to defend the insured against 

any “suit” seeking those damages.  However, we will have 

no duty to defend the insured against any “suit” seeking 

damages for “bodily injury” or “property damage” to 

which this insurance does not apply.  We may, at our 

discretion, investigate any “occurrence” and settle any 

claim or “suit” that may result.  …   

 

* * * * * 

 

b. This insurance applies to “bodily injury” and “property 

damage” only if: 

 

(1) The “bodily injury” or “property damage” is 

caused by an “occurrence” that takes place in the 

“coverage territory;” and 

 

(2) The “bodily injury” or “property damage” occurs 

during the policy period. 

 

* * * * * 

 

The POLICIES’ CGL BI/PD insuring agreements vary occasionally in form from policy 

period to policy period, but not in substance. 

 

Westfield has completed its coverage investigation, and regrets to inform you that 

coverage against IDEM’s Claim may not be provided under certain policy periods. 

Specifically, Westfield is denying coverage under the following four (4) policy periods: 

 

- September 12, 2004 to September 12, 2005;  

- September 12, 2005 to September 12, 2006;  

- September 12, 2006 to September 12, 2007; and 

- September 12, 2007 to September 12, 2008.   
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This coverage denial under these specific four (4) policy periods is based on the 

following exclusionary language: 

 

 2. Exclusions 

 

  This insurance does not apply to: 

 

* * * * * 

 

  f. Pollution 

 

(1) “Bodily injury” or “property damage” arising out 

of the actual, alleged or threatened discharge, 

dispersal, seepage, migration, release or escape of 

“pollutants”: 

 

(a) At or from any premises, site or location 

which is or was at any time owned or 

occupied by, or rented or loaned to, any 

insured.  … 

 

* * * * * 

 

   (2) Any loss, cost or expense arising out of any: 

 

(a) Request, demand, order or statutory or 

regulatory requirement that any insured or 

others test for, monitor, clean up, remove, 

contain, treat, detoxify or neutralize, or in 

any way respond to, or assess the effects of 

“pollutants”; or 

 

(b) Claim or suit by or on behalf of a 

governmental authority for damages 

because of testing for, monitoring, cleaning 

up, removing, containing, treating, 

detoxifying or neutralizing, or in any way 

responding to, or assessing the effects of 

“pollutants”. 

 

* * * * * 
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Pursuant to the “Indiana Changes – Pollution Exclusion Endorsement”, the following 

language is added to the above referenced “pollution” exclusion: 

 

This Pollution Exclusion applies even if such irritant or contaminant has a 

function in your business, operations, premises, site or location. 

 

This Pollution Exclusion also applies if the irritant or contaminant is 

included within the CERCLA Priority List of Hazardous Substances, in 

accordance with the Comprehensive Environmental Response, 

Compensation, and Liability Act (CERCLA), Title 42 U.S.C. 104(i), as 

amended by the Superfund Amendments and Reauthorization Act (SARA), 

and as the list be revised from time to time. 

 

The term “pollutants” is defined in the relevant policy periods as follows: 

 

“Pollutants” mean any solid, liquid, gaseous or thermal irritant or 

contaminant, including smoke, vapor, soot, fumes, acids, alkalis, 

chemicals and waste.  Waste includes materials to be recycled, 

reconditioned or reclaimed. 

 

In State Auto. Mut. Ins. Co. v. Flexdar, Inc., 964 N.E.2d 845 (Ind. 2012), Indiana’s 

Supreme Court reaffirmed its prior decisions holding the standard “absolute pollution 

exclusion” ambiguous and unenforceable based on the lack of specification in the 

definition of “pollutant”.  In doing so, the Court stated that insurers could resolve such 

ambiguity by more careful drafting, noting that State Auto had done so (subsequent to the 

claim at issue) by revising the definition of “pollutants”, in part, to include “all 

substances specifically listed, identified, or described by one or more of the following 

references:  Comprehensive Environmental Response, Compensation, and Liability Act 

(CERCLA) Priority List Hazardous Substances (1997 and all subsequent editions) ….”  

Id. at 852. 

 

Prior to the Supreme Court’s decision in Flexdar, the 7
th

 Circuit issued its decision in 

West Bend Mut. Ins. Co. v. U.S. Fidelity and Guar. Co., 598 F.3d 918 (7
th

 Cir. 2010), also 

finding modified language specific enough to overcome the issue of ambiguity.  In West 

Bend, the “pollution” exclusion was modified to preclude coverage for “property 

damage” arising out of the discharge, dispersal, seepage, migration, release or escape of 

pollutants: 

 

At or from any tank, piping, pumps or dispensers at premises, sites or 

locations … which are or were at any time owned … by or on behalf of 

any insured … which contain, transport or dispense or are designed to 

contain, transport or dispense: 

 

 (i) motor fuels; 
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 (ii) kerosene; 

 

 (iii) lubricants or other operation fluids … 

 

 (iv) waste lubricants or other operating fluids … 

 

Including, but not limited to, their constituent parts and other irritants or 

contaminants found therein. 

 

* * * * * 

 

Motor fuels means petroleum or a petroleum-based substance that is 

typically used in the operation of a motor or engine, including but not 

limited to gasoline, aviation fuel, number one or number two diesel fuel, 

or any grade of gasohol.  [“Motor Fuels” Definition] 

 

West Bend at 920-921. 

 

Although the policy at issue in West Bend did not modify the definition of “pollutants”, 

the Court held that the modification of the exclusion itself to specifically identify “motor 

fuels”, which was in turn defined to include gasoline, was sufficient to cure the 

ambiguities generally found to exist in the exclusion.  Id. at 924. 

 

Similarly here, Westfield’s modification of the “pollution” exclusion to apply to any 

irritant and/or contaminant included in the CERCLA Priority List of Hazardous 

Substances is sufficient to cure any ambiguities existing under the traditional, non-

modified version of the “pollution” exclusion.  Accordingly, the exclusion and related 

endorsement will apply to preclude any coverage under the 2004/2005 policy period; the 

2005/2006 policy period; the 2006/2007 policy period and the 2007/2008 policy period. 

 

In addition, Westfield has been unable to locate a policy for the period effective from 

September 12, 1987 to September 12, 1988.  Under Indiana law, the onus of proving the 

existence of coverage under a lost policy, including the substance of the relevant 

provisions thereof, is upon the insured.  See, PSI Energy, Inc. v. Home Ins. Co., 801 

N.E.2d 705 (Ind.Ct.App. 2004). 

 

Despite Westfield’s denial of coverage under these specific policy periods, Westfield is 

accepting coverage under the CGL BI/PD insuring agreement, without reservation, for 

the following policy periods: 

 

- September 12, 1988 to September 12, 1989; 

- September 12, 1989 to September 12, 1990; 

- September 12, 1990 to September 12, 1991; 
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- September 12, 1991 to September 12, 1992; 

- September 12, 1992 to September 12, 1993; 

- September 12, 1993 to September 12, 1994; 

- September 12, 1994 to September 12, 1995; 

- September 12, 1995 to September 12, 1996; 

- September 12, 1996 to September 12, 1997; 

- September 12, 1997 to September 12, 2000; 

- September 12, 2000 to September 12, 2001; 

- September 12, 2001 to September 12, 2002; 

- September 12, 2002 to September 12, 2003; 

- September 12, 2003 to September 12, 2004; 

- September 12, 2008 to September 12, 2009; 

- September 12, 2009 to September 12, 2010; 

- September 12, 2010 to September 12, 2011; and 

- September 12, 2011 to September 12, 2012. 

 

This represents eighteen (18) policy periods and twenty (20) years of coverage.  Given 

Westfield’s acceptance of coverage under these eighteen (18) policy periods, and the 

limits of coverage under each policy period ($300k per occurrence from 1988 to 1992; 

$500k per occurrence from 1992 to the present), Westfield’s denial under the previously 

referenced policy periods is, in practice, irrelevant. 

 

Pursuant to Westfield’s acceptance of coverage without reservation under the specific 

eighteen (18) policy periods identified above, Westfield is transferring this matter to our 

firm to undertake and continue the defense of Raker against the Claim.  In furtherance 

thereof, to the extent you have additional materials that you have not previously provided 

to us, we would ask that those materials be transferred to us as soon as possible.  If Raker 

wishes for you and/or Taft Stettinius to remain involved in this matter, Raker will be 

responsible for the fees and costs associated therewith. 

 

If you have any questions, please feel free to contact me.   

 

Sincerely, 

 

Freedom D. Villa 

 

Freedom D. Villa 

FDV/jlh 

 

cc: Suzanne Karapashev, Westfield  

 Shuttleworth Insurance 
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