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STATEMENT OF THE CASE 
 

A hearing was held on March 10, 2016, in Atlanta, Fulton County, Georgia, for a 
determination of the employee’s entitlement to workers’ compensation benefits pursuant to 
all O.C.G.A. § 34-9 issues upon request of the employee. The employee was injured in an 
accident arising out of and in the course of her employment. The employer/self-insurer 
accepted the employee’s claim as a medical only claim and provided the employee with 
medical benefits. There have been no indemnity benefits paid. 

 
The employee is requesting the payment of temporary total disability benefits from January 
20, 2014, when she stopped working for the employer, through the present and continuing. 
The employee is also requesting continued medical treatment with Dr. Howard McMahan, 
and authorization for IDD therapy Dr. McMahan has recommended for the employee. 

 
While the employer/insurer do not dispute that the employee had an accident and injury on 
October 17, 2013, they do dispute that the employee has sustained any period of disability 
for which the employer/insurer should pay disability benefits. 

 
The record remained open for the employer/insurer to submit a response to a WC-205 and 
for the employee to submit copies of the employee’s income tax returns and a copy of the 
fee contract between the employee and her attorney. These documents were received, and 
the record closed. The parties were allowed additional time within which to submit briefs. 
After careful consideration of the admissible evidence, I find as fact and conclude as matter 
of law the following: 

 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 
1. The State Board of Workers’ Compensation has jurisdiction to hear and decide the 
issues raised by this claim. Venue is proper in Fulton County, Georgia. The employer is 
subject to the provisions of the Georgia Workers’ Compensation Act. Workers’ 
compensation coverage is provided by the employer as an authorized and qualified self-
insured employer. The employee was in the general employment of the employer on the 
date of her accident. The employee’s average weekly wage is $1780.50, which translates 
into a maximum compensation rate for her date of accident of $525.00 per week. The 
employee was injured in an accident arising out of and in the course of her employment on 
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October 17, 2013. The employer had proper notice of the employee’s accident. The parties 
stipulated to the findings in this paragraph. 

 
2. It is the position of the employer that the employee sustained a back injury in her work-
related accident while working for the employer on October 17, 2013, and that she has 
returned to baseline with respect to that injury. 

 
3. The employee testified that she has been employed by the employer, a large discount 
retailer, for 27 years. The employee began working for the employer in 1989, and she has 
received several promotions over the years. At the time of her injury, her job title was 
Executive Team Leader for Human Resources. She stated that the majority of her 
responsibilities were performed in the area where her office was located, but some of her 
executive duties did require her to walk the store. 

 
4. The employee underwent a total hip arthroplasty in 2005. (D-1, p. 122-129). 

 
5. The employee has been involved in several motor vehicle accidents in 2012 and 2013, 
but none of these accidents resulted in any significant injury or treatment for her back or 
loss time from work. (Tr. 29-30). While imaging studies did show degenerative disc disease, 
the medical records do not show that the employee sustained any acute injury to her low 
back in any of these accidents. (D. 7, 10, 11, 18). 

 
6. The employee also had foot problems prior to her work injury in October of 2013. In 
2009, she underwent surgery on her right foot, and was out of work for six to eight weeks 
while recuperating from her foot surgery. However, she returned to work and went back to 
doing all of the duties she had performed prior to her foot surgery. She stated that she had 
been released back to work full duty for her foot before October 17, 2013. 

 
7. The employee testified that on October 17, 2013, one of the other executives called in 
and advised that he would not be at work that day, and the employee had to assume the 
role of leader-on-duty. She stated that in the role of leader on duty, she had to walk the 
store to see what opportunities were available. She stated that she saw two small cabinets 
that needed to be moved to the sales floor, and as she lifted one of the cabinets, she felt a 
sharp pain in her lower right back. She continued to perform her duties that day, but when 
the pain persisted after several days, the employee sought medical treatment for her back at 
Concentra Medical Center. 

 
8. Medical records show that the employee was seen at Concentra Medical Center on 
October 24, 2013, complaining of low back pain after lifting cabinets at work. The employee 
was diagnosed with a lumbar strain, placed on restricted duty of no lifting or pulling over 20 
pounds and referred to physical therapy. After several sessions of physical therapy, the 
employee was seen by Dr. Murray Robinson at Concentra. He noted that the employee had 
been through physical therapy, but she continued to have low pain and radiating right 
buttock pain. Dr. Murray’s assessment was protracted lumbar strain and mild radiculopathy. 
He stated that he was obtaining some x-ray films and sending her for an MRI. The 
employee was continuing to work. Dr. Murray stated that the employee was to continue her 
light duty restrictions of no lifting over 20 pounds. 

 
9. The employee testified that during the fall of 2013, she continued to go to all her follow-
up appointments at Concentra and she also continued to perform essentially her normal 



  
 
duty job with the employer. The employee was then referred to Dr. Howard McMahan of 
Resurgens Orthopaedics, who saw the employee initially on January 6, 2014. His records 
show that the employee was a 51 year old female with a history of an on-the-job injury 
when lifting two small cabinets on October 17, 2013, and developing severe back pain. Dr. 
McMahan conducted a physical examination of the employee, and he reviewed her MRI that 
had been obtained on December 13, 2013. Dr. McMahan’s assessment was that the 
employee had back pain, facet arthropathy, primarily at the right at L5-S1 which would be 
consistent with her complaints. The employee also had mild foraminal stenosis at L3-4 and 
mild facet arthropathy at L4-5. Dr. McMahan’s treatment plan was to try a facet block at L5-
S1 on the right and have the employee continue with Tramadol medication. He stated that 
the employee could continue sedentary work. Dr. McMahan stated that he would recheck 
her in six weeks. (C-2, 1-2). 

 
10. The employee testified that even though she was on sedentary restrictions, the employer 
did not really provide her with sedentary work as she was asked to take on front end calls 
which required her to continually walk back and forth from her desk to the service area to 
respond to guest calls and check on anything going on downstairs. (Tr. 19-21). 

 
11. Earlier during the year of 2013, prior to the employee’s work-related low back injury in 
October of 2013, the employee had begun to have foot problems again. In fact, medical 
records show that on March 7, 2013, the employee returned to Dr. Ashkan Lahiji of 
Peachtree Orthopaedics Clinic, who had performed her 2009 foot surgery. The employee 
complained to Dr. Lahiji at that time of having continued discomfort along her forefoot and 
worsening deformity and pain along the great toe. She also complained of dorsal midfoot 
pain and discomfort along the ball of her foot. She had tried shoe changes and other pads 
to provide her relief, but these had failed to give her long-term improvement of her 
symptoms. Dr. Lahiji suggested some non-surgical options the employee could attempt 
such as orthotics and shoe modifications, as well as changing her job responsibilities with 
the goal of keeping her off her foot as much as possible. He stated that this conservative 
approach, if successful, would give the employee a much better chance of recovery than a 
big surgical procedure. The employee indicated that she would discuss this with her job 
and try to find suitable placement. (D-1, 168-170). The employee continued to have 
problems with her feet, and on December 17, 2013, the employee returned to Dr. Lahiji 
for a surgical consultation regarding her feet. Dr. Lahiji reviewed the results of the x-ray of 
her right foot that showed significant deformity of the great toe at the IP joint and arthritis 
along the second and third metatarsophalangeal joints. There was also significant arthrosis 
along the mid foot. It was also Dr. Lahiji’s impression that the employee also had a left foot 
Achilles tendon mass and left foot hallux valgus deformity. Dr. Lahiji discussed surgical 
options with the employee, and the employee elected to proceed with surgery.  
(D-1, 171-172). 

 
12. The employee continued working for the employer through the end of the 2013 
calendar year. However, the employee stopped working for the employer and took FMLA in 
order to have foot surgery on January 20, 2014. (Tr.24). Dr. Lahiji performed the surgery, 
and took the employee totally out of work while she was recuperating from her foot surgery. 
According to Dr. Lahiji, the employee’s anticipated date to be able to return to full duty work 
was April 7, 2014. (D-1,173-179). In a follow-up visit on April 29, 2014, the employee was 
tearful complaining of continued discomfort along her foot, and she was unclear whether 
she could return to work in her current state. Dr. Lahiji stated that there was nothing that he  
 



  
 
could clearly identify as a source of pain in her foot at that time, but the employee did have 
some clear evidence of osteoarthritis throughout her hindfoot and midfoot which may be a 
source of pain for her despite her surgical correction of her foot positioning issues. He 
stated that if she is unable to return to regular duties, this may be an indication to him that 
she may not be able to get back to regular work activities given her foot osteoarthritic 
changes. He stated that he would see the employee back in his office as needed or in three 
months to check on her recovery. Dr. Lahiji stated that the employee could return to light 
duty work on June 9, 2014, with limited walking and standing for 3 hours, then a 10 minute 
break in an eight hour day of work. He also stated that the employee had to get orthotics 
made for her feet because of the walking and standing she had to do for her job. (D-1, 184-
185). 

 
13. The employer sent the employee a letter advising that her FMLA had been extended 
until June 9, 2014. She was told that she was scheduled to return to her regular work 
schedule on or after June 9, 2014.(D-15, 59). The employee testified that she requested to 
be allowed to work with sedentary work restrictions, but the employer did not make any work 
available to her. 

 
14. The employee continued to complain of right foot pain, and the employee underwent 
another surgery performed by Dr. Lahiji on September 8, 2014 for Dr. Lahiji recommended 
another right foot surgery on July 22, 2013. That surgery ultimately took place on 
September 8, 2014. Dr. Lahiji performed a symptomatic hardware removal and repaired a 
malunion of the employee’s great toe with first metatarsal osteotomy. (D1, 102; 48-49). 

 
15. The employee testified that she recovered from her foot surgery in early April of 2014, 
and she contacted the employer and advised that she was ready to come back to work. She 
stated that she made several calls to the store team leader, beginning in April, letting him 
know that she was ready to come back and perform sedentary work within Dr. McMahan’s 
restrictions. She stated that the employer never offered her sedentary work. She stated that 
the only work duty modification that she would need in order to do her job would be limited 
walking. She stated that she is capable of performing all the duties of an HR executive 
other than walking the sales floor all day. She stated that she is still ready, willing and able 
to return to work for the employer if the employer will modify her job to comply with Dr. 
McMahan’s work restrictions. ((Tr. 26-29, 31). 
 
16. After her work-related back injury, the employee also developed knee problems 
unrelated to her work injury. On June 3, 2014, she was seen by Dr. Allen McDonald for right 
knee pain. The employee reported to Dr. McDonald that she had experienced several 
episodes of her right knee giving way in the last week. She had not had any specific injuries 
or traumas, but she had recent foot surgery with Dr. Lahiji. Dr. McDonald recommended a 
conservative approach, and he injected her knee with Kenalog and Lidocaine. The 
employee tolerated the procedure well and she was given a prescription for Mobic and 
isometric strengthening exercises. Dr. McDonald stated that the employee could return to 
see him on an as needed basis. (D-1, 189-190). About a year later, the employee did have 
a right knee arthroscopy, including medial and lateral meniscal tear debridement and 
medial femoral chondroplasty on June 8, 2015. (D-1, 106). 

 
17. In the meantime, the employee continued to treat with Dr. McMahan for her work-
related back injury. On referral from Dr. McMahan, the employee underwent a right L5-S1 
intra-articular facet joint cortisone injection done under fluoroscopic guidance by Dr. Leslie 
Cone-Sullivan on February 11, 2014. Dr. Cone-Sullivan stated that the employee tolerated 



  
 
the procedure well, and the employee was instructed to follow-up with Dr. McMahan in 1 to 
2 weeks. (C-2, 18-19). Dr. McMahan’s notes from February 27, 2014, show that the 
employee did not get much relief from the facet block procedure. Dr. McMahan noted that 
the employee had undergone foot surgery and apparently had some difficulty walking 
because of the foot surgery. Dr. McMahan’s assessment of the employee’s condition at that 
time was back pain and some foraminal stenosis at L3-4, L4-5 and L5-S1 secondary to 
slight bulging disk and facet arthropathy. He stated that rehabilitation therapy would be 
reinstituted and the employee could return to sedentary work from the standpoint of her 
back. (C-2, 28). The employee attended several sessions of physical therapy during the 
spring of 2014, and she continued to follow-up with Dr. McMahan. On May 5, 2014, Dr. 
McMahan stated that the employee was released to sedentary duty “although she is out of 
work for her foot.” He ordered epidurals at L5-S1 and additional physical therapy sessions. 
(C-2, 34). On June 9, 2014, Dr. McMahan again stated that the employee was on 
sedentary work restrictions, but she has still been out for her foot. (C-2, 58). On July 31, 
2014, Dr. McMahan continued to maintain the employee on sedentary duty, but indicated 
that she had been held out of work as a result of her foot surgery. Dr. McMahan ordered 
another epidural steroid block at L5-S1.(C-2, 6869).The employee underwent the epidural 
steroid injection by Dr. Cone Sullivan on August 26, 2014.(C-2, 72-74). By October 6, 2014, 
the employee was still symptomatic with her back Dr. McMahan stated that the employee 
had pre-existing foraminal stenosis at several levels of her spinal cord that had been 
exacerbated by her on-the job injury. He also stated that she had bulging disks which could 
have been caused by her injury. He continued the employee on sedentary work with no 
bending or lifting, but again indicated that the employee had been out of work as a result of 
her foot injury. (C-2, 81). 

 
18. The employee returned to Dr. McMahan for a follow-up visit on November 17, 2014, 
and she indicated that her condition was about the same, as she had not derived much 
benefit from the epidural steroid injections. Dr. McMahan stated that he would like to try 
IDD procedure. He again stated that the employee was released to sedentary work, but she 
was still held out of work because of her foot. (C-2, 87). 

 
19. The next time the employee saw Dr. McMahan was almost a year later on September 
28, 2012. Dr. McMahan stated that he had not seen the employee since November of 
2014, and apparently her workers’ compensation claim had been denied for a while but 
was now being covered again. He reiterated that he had ordered IDD as the employee had 
had epidurals with no improvement. He stated that the employee did have some fluid in the 
facet joint, and facet blocks had been discussed. However, he felt that it was reasonable to 
try the IDD first. He continued the employee on sedentary work. (C-2, 92-93). On 
November 16, 2015, Dr. McMahan stated again that the employee still had not had the 
IDD. He stated that he would order facet blocks at L5-S1, but still would like her to try IDD if 
it is approved. He continued the employee on sedentary work restrictions. (C-2, 94). 

 
20. On January 14, 2016, Dr. McMahan’s notes show that the employee returned for 
follow-up. He stated that the employee had not had anything that he had ordered as neither 
the facet blocks nor the IDD had been approved. He stated that the employee was still on 
sedentary work restrictions with no lifting or bending. (C-2, 96). 

 
21. Dr. McMahan’s deposition was taken on January 18, 2016. He stated that he had 
assigned the employee sedentary work restrictions with no lifting over ten pounds. He 
stated that the employee should also not be standing or walking for over two hours a day. 
(D-30, 28). He stated that the employee’s recovery from her work- related back injury has 



  
 
been protracted due to her foot surgeries and the fact that medical treatment he has 
recommended has not been approved. (D-30, 31). He noted that the employee had still not 
had the IDD therapy he had recommended for her over a year ago. (D-30, 36) Three levels 
of the employee’s back were being targeted for the IDD therapy. He stated that she had 
degeneration at all three levels, L3-4, L4-5 and L5-S1, with the facet joints showing arthritis 
and fluid in the facet joints. He stated that the odds are about 50/50 that the interdiscal 
decompression therapy would help the employee; and that it would give her at least some 
short-term improvement. (D-30,35). According to Dr. McMahan, the employee had pre-
existing degenerative arthritis, but the fluid in the facet joint could be the result of her injury 
and this could be the main problem as the fluid can become worse after an injury. Dr. 
McMahan does not believe that the employee has reached maximum medical improvement 
because he feels that the employee should try at least one more facet block and a trial of 
the IDD therapy that he has recommended. (D-30, 37). 

 
22. The employee underwent an independent medical examination by Dr. Ezequiel 
Cassinelli on January 9, 2015. Dr. Cassinelli performed a physical examination of the 
employee and reviewed her medical records. The employee was complaining of 
predominant back pain on both sides, right greater than left, and occasional right lateral leg 
pain, 90% of the pain was in her back, 10% in her leg. The employee complained that her 
pain was constant and daily in nature, averaging 6 or 7 out of 10 in intensity. She felt that 
overall, she is worse now that she was at the time of her injury. He stated that the 
employee’s MRI of the lumbar spine showed that there was nerve compression in the far-
lateral region on the right at L3-4 and facet DJD at L4-5 and L5-S1, right greater than left. 
He stated that the MRI findings were related to the employee’s work injury of October 17, 
2013 rather than pre- existing/degenerative causes. He stated that the employee has 
sustained an aggravation to her low back and that the employee’s current symptoms are 
still related to her work injury. As it pertains to her work ability, Dr. Cassinelli felt that the 
employee should be capable of light duty work. He stated that she is still healing from 
recent foot surgeries, and this would certainly limit her ability to stand for a prolonged 
amount of time. He stated that the employee is likely nearing maximal medical 
improvement, unless she elected to undergo some type of limited decompression surgery 
for what appears to be a very small component of leg pain. (D-5). 

 
23. The employee has received long-term and short-term disability benefits since she has 
been out of work. The employee paid 100% of the premiums for her long-term disability.  

 (Tr. 30). 
 
24. The employee underwent an independent medical examination by Dr. Vincent Boswell 
on August 19, 2015. Dr. Boswell performed a physical examination and reviewed the 
employee’s medical records. It was Dr. Boswell’s opinion that the employee did not require 
any work restrictions as a direct result of the work injury she sustained on October 17, 2013. 
He stated that the employee’s sensory examination was within normal limits, and the motor 
examination revealed nonphysiologic findings rather than motor deficits. Dr. Boswell found 
that the employee’s MRI revealed only degenerative changes and no acute findings. There 
was significant facet joint degeneration that pre-existed the employee’s work-related injury 
of October 17, 2013. He stated that the employee exaggerated her complaints and 
demonstrated self-limiting behavior. He did not recommend invasive medical treatment, 
including epidural steroid injections, facet joint injections, IDD therapy or surgery for the 
employee’s low back and lower extremity pain. He also did not recommend opiad 
medication for pain, but he started that the employee could continue over the counter pain 
medication of her choice as needed for pain. He stated that the employee can return to any 



  
 
form of gainful employment at the present time. He stated that the employee had returned 
to maximum medical improvement with a zero impairment rating. (D-4, 1-13). 

 
25. After careful consideration of the admissible evidence, I find that the employee sustained 
a compensable back injury and the employee has had sedentary work restrictions as a 
result of her back injury at all times since the date of her back injury. However, I find that 
after her injury, the employee continued to perform essentially her regular job duties during 
the busiest months of the retail season until she stopped working to have surgery in 
January of 2014 for a foot condition that was unrelated to her work injury. I find that the 
employee was then out of work as a result of her foot surgery until June 9, 2014, when Dr. 
Lahiji released her to light duty with walking limited to 3 hours a day. At the same time the 
employee was undergoing foot surgery and was recovering from that surgery, she was also 
treating for her back injury with Dr. McMahan. Dr. McMahan restricted the employee to 
sedentary work for her back during the same period of time that the employee was out of 
work for her foot. The employee was released to light duty for her foot in June of 2014, 
and at that point, the employee was essentially under parallel restrictions involving limited 
walking by both Dr. McMahan for her back and Dr. Lahiji for her foot. The employee’s 
testimony that she requested the employer to let her come back to work within the 
restrictions imposed on her by Dr. McMahan is undisputed. The employer did not present 
any evidence that it ever made any modified work available to the employee after she left to 
have foot surgery in January of 2014, and at no time after the employee requested the 
employer to allow her to return to work on modified duty, beginning in April of 2014. Both 
Dr. McMahan and Dr. Cassinelli indicated that the employee continues to have light or 
sedentary work restrictions related to her work injury. Based on the preponderance of the 
evidence I find that after the employee was released to work with restrictions for her foot on 
June 9 2014, the employee still had sedentary work restrictions due to her work-related 
back injury; and the employer never made work within the restrictions for her back available 
to the employee. 

 
26. Dr. McMahan stated at his deposition that the employee should limit walking to two 
hours a day. The employee testified that she could perform her job for the employer if she 
was not required to walk the sales floor all day. Even though the employee had an 
additional foot surgery and a knee surgery after June of 2014, she continued to be entitled 
to temporary total disability benefits because she was still under sedentary work restrictions 
for her back related to her work injury and the employer has not made sedentary work 
available for her at any time. In an “all issues” case, it is the claimant who bears the burden 
of proving his entitlement to any temporary total disability benefits for which payment is 
sought. When the employee first went out of work in January of 2014 for her foot, I do not 
find that the employee was entitled to disability benefits from the employer because she was 
performing her regular duty job at that time and became totally disabled due to foot surgery 
and a period of recuperation from the surgery unrelated to her work injury. However, once 
she was released to light duty for her foot, she was still also on work restrictions for her 
work-related back injury, and the employer was required to offer her work within those 
restrictions or pay disability benefits to the employee. I find that the employee carried her 
burden of proof and established that she continues to suffer a diminution of her earning 
capacity that is attributable to her compensable back injury, and she is entitled to temporary 
total disability benefits. See Dasher v. City of Valdosta, 217 Ga. App. 351 (1995). 

 
27. I find that Dr. McMahan has provided treatment reasonably required to effect a cure or 
give relief to the employee and that the employer/self-insurer should continue to pay for Dr. 
McMahan’s treatment, including his recommendation for the IDD procedure.  



  
 
 
See O.C.G.A. §34-9-200. 

 
28. I do not find the defense of this claim was unreasonable, and the employee is not 
entitled to an assessment of his attorney’s fees. See §34-9-108(b)(1). 
 
 

AWARD 
 
The employer/self-insurer is directed to pay temporary total disability benefits in the amount 
of $525.00 per week benefits from June 9, 2014, through the present and continuing. 

 
The employer/self-insurer is directed to continue to provide the employee with medical 
treatment for her back with Dr. McMahan that is reasonably required to effect a cure or 
give relief to the employee, including the IDD procedure he has recommended for the 
employee. 

 
The employee’s request for assessed attorney’s fees is denied. 

 
 
IT IS SO ORDERED, this the 10th day of May, 2016. 

 
 

STATE BOARD OF WORKERS' COMPENSATION 
 
This order has been electronically signed and approved. 
 
VIOLA DREW /s/  
ADMINISTRATIVE LAW JUDGE 
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This appeal by the Employer/Insurer is before the Appellate Division for review of an award 
by Judge Viola Drew, dated May 10, 2016. No cross-appeal was filed in this case. This 
appeal was orally argued before the Appellate Division on July 20, 2016. After a review of 
the record as a whole and the arguments presented, the Appellate Division now adopts in 
part and amends in part the findings of fact, conclusions of law and award of Judge Drew. 

 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 
The Employee sustained an injury by accident arising out of and within the course of her 
employment, and the Employer/Insurer accepted the claim as medical only. (Award, p. 2; T. 
5). Subsequently, the Employee filed a WC-14 request for hearing, seeking temporary total 
disability benefits from January 20, 2014 and continuing, continued medical treatment with 
Dr. Howard McMahan, authorization of IDD therapy, and assessed attorney’s fees for the 
Employer/Insurer’s alleged unreasonable defense. Id. The Employer/Insurer disputed the 
Employee’s entitlement to disability benefits and argued the Employee had returned to her 
pre-injury baseline condition for her work-related back injury. (Award, p. 2; T. 7). 
Alternatively, in the event the Employee was awarded disability benefits, the 
Employer/Insurer requested a credit, under O.C.G.A. § 34-9-243, for short-term disability 
and long- term disability payments. (Employer/Insurer Hearing Brief, p. 2, 10). 

 
The administrative law judge found the Employee was released to light duty for the non-
work related foot condition as of June 9, 2014, had sedentary restrictions for the work- 
related back condition as of the same date, but found the Employer had not offered the 
Employee employment within the restrictions of her back injury. (Award, ¶ 25). Therefore, 
the administrative law judge found the Employee had continuing diminished capacity 
related to her work injury, such that the Employee was entitled to temporary total disability 
benefits of $525 per week as of June 9, 2014 and continuing. (Award, p. 8). Additionally, 
the administrative law judge found the Employee entitled to continuing medical treatment, 
including the requested IDD therapy. (Award, ¶ 27). The administrative law judge denied 
the Employee’s request for assessed attorney’s fees against the Employer/Insurer. (Award, 
p. 8). 

 
On appeal, the Employer/Insurer contends the administrative law judge erred by awarding 
TTD benefits as of June 9, 2014 and continuing. (E/I Brief, p. 1, 11-13). We disagree and 
find the administrative law judge’s findings of fact and conclusions of law are supported by 
a preponderance of competent and credible evidence contained within the record on 
review. See O.C.G.A. §34-9-103(a). 
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When an injured worker is still employed by his/her employer but has restrictions from the 
authorized treating physician related to an accepted work injury, the employer has two 
options: offer work within the injured workers’ restrictions or pay temporary total disability 
benefits. The fact that the injured worker has restrictions for non-work related conditions 
and/or injuries does not alter the employer’s options or absolve the employer of its 
responsibilities to effectuate one of its two options. As a reminder, an employee can be 
entitled to temporary total disability benefits even if the disability is only partial, but so long 
as the partial disability results in a total economic loss. See generally, Brazier v. United 
States Fid. & Guar. Co., 99 Ga. App. 588, 591, 109 S.E.2d 309 (1959); 1 Richard Kissiah, 
Kissiah’s Georgia Workers’ Compensation Law, § 14.01[3] (3d ed. 2006). 

 
In addition, we specifically find Dr. Howard McMahan (the authorized treating physician for 
the Employee’s work- related lower back injury) consistently issued sedentary work 
restrictions for the Employee’s lower back injury from January 1, 2014 through the present. 
(D3, p. 1-2; D2, p. 1-2; D30, p. 28). Regarding her non-work- related foot injury, the 
Employee was released to return to work and Dr. Ashkan Lahiji subsequently issued 
restrictions in varying degrees from sedentary to light duty in nature. While Dr. McMahan’s 
medical records state the Employee remained totally disabled from working for her foot 
condition through at least November 17, 2014, we find this statement and characterization 
of the Employee’s work restrictions for her foot to be erroneous. Dr. Lahiji released the 
Employee with restrictions of limited walking and standing for 3 hours, then a 10 minute 
break in an 8 hour day, effective June 9, 2014. (D1, p. 183, 188). Subsequently, Dr. Lahiji 
completed several attending physician statements (APSs) for the Employee’s STD and 
LTD administrators. (D1, p. 186-187; D13). These documents show that as of July 10, 
2014, the Employee had restrictions for her foot of sedentary work only with no lifting over 
10 lbs and no bending. (D13, p. 57). Dr. Lahiji consistently issued sedentary duty 
restrictions with limitations on the maximum number of hours the Employee needed to sit, 
walk or stand during the course of her work day. (D13). As of October 21, 2014, Dr. Lahiji 
gave the Employee permanent sedentary restrictions. (D13, p. 48). 

 
Since June 2014, the Employee admittedly received work restrictions for other, non-work 
related conditions to her elbow and knee. Dr. John D. Henry treated the Employee for a right 
knee injury and advised her to avoid plant and pivot-type maneuvers and to sit in tall chairs 
to alleviate patellofemoral arthritic pain complaints. (D1, p. 23-25, 57-59; T. 48-49). Dr. 
Henry performed an arthroscopic right knee procedure on June 8, 2015. (D1, p. 45-47). 
There is no evidence Dr. Henry needed to or did totally disable the Employee from working, 
as the Employee already was not working because the Employer would not accommodate 
the Employee’s work restrictions. (T. 74- 75). Ultimately, the Employee testified about her 
desire and intentions to return to work and that she was and is able to do the majority 
(about 80%) of her job duties, in spite of the restrictions for her non-work related conditions. 
(T. 10, 29, 34-35, 44-45, 87-88, 91-92). There is no evidence the Employee is unworthy of 
belief. 

 
In their appeal, the Employer/Insurer further contends the administrative law judge erred in 
finding the Employee spoke with the Employer about a return to work for her work-related 
back condition just after having surgery for her non-work related foot condition. (E/I Brief, p. 
14-16). On direct examination, the Employee testified that on or near April 2014, she 
contacted the Employer about her return to work in a sedentary capacity. (T. 26-27). In 
addition to calling and leaving messages for the store’s team leader, who never returned the 
Employee’s calls, the Employee testified that she spoke to several executives but never 
received mail or a return phone call from the Employer. (T. 28-29, 82). The 



  
 
Employer/Insurer did not call any witness or tender any documentary evidence to contradict 
the Employee’s testimony. The Employer/Insurer contends an inability to accommodate the 
restrictions for the Employee’s non-work related conditions. However, no representative 
from the Employer testified as to this contention or any other matter in this case. We find 
there is sufficient evidence within the record to support the administrative law judge’s 
findings on this issue. 

 
Also, the Employer/Insurer contends the administrative law judge failed to make any finding 
as to whether the Employee had returned to her pre-injury, baseline condition as to her 
lower back injury; whether there were subsequent intervening injuries; and whether the 
Employer/Insurer was entitled to a credit under O.C.G.A. § 34-9-243. (E/I Brief, p. 16-18). 
We agree, in part, and will address these matters below. 

 
The Employee presented to Dr. Ezequiel Cassinelli for an independent medical 
examination on January 9, 2015. (D1, p. 56-57; D5, p. 3-7). Dr. Cassinelli opined that the 
October 17, 2013 work injury aggravated the pre- existing, degenerative conditions in the 
Employee’s lower back. (Award, ¶ 22). Ultimately, Dr. Cassinelli believed the Employee’s 
current complaints were still related to her work injury. Id. Dr. Cassinelli responded to a 
medical questionnaire from the claims adjuster on May 3, 2015, reiterating that the 
aggravation of the Employee’s pre- existing condition had not resolved. (D5, p. 1-2). 

 
Dr. Vincent Boswell completed an independent medical examination on August 19, 2015 
and opined the Employee’s bilateral foot condition exacerbated her lower back pain but that 
none of the Employee’s current low back pain was related to the foot condition or to the use 
of assistive devices. (D4, p. 10-11). Furthermore, while Dr. Boswell believed the 
Employee’s use of crutches exacerbated her lower back pain, he clarified that 
theEmployee did not sustain any injury to her low back as a result of using the assistive 
devices or from having the foot surgery. (D4, p. 11). Dr. Boswell did not believe that the 
Employee’s foot condition to be a subsequent, intervening cause of the Employee’s 
continued lower back complaints. Id. 

 
Similarly, Dr. McMahan believed the Employee had not reached maximum medical 
improvement and had pre- existing lower back conditions that were aggravated by the 
October 17, 2013 but had not yet resolved. (Award, ¶ 21; C2, p. 62-63, 68-69, 96-97, 101). 
Moreover, Dr. McMahan believed the Employee’s use of crutches or altered gait from the 
foot condition only delayed the Employee’s recovery or recuperation process but did not 
cause any subsequent injury or additional aggravation to the lower back. (C2, p. 62-63; D30, 
p. 12-13, 16-17). 

 
Based on the above, we find the Employee did not sustain a subsequent, intervening injury 
or additional aggravation of her work-related lower back injury for any of the reasons 
alleged by the Employer/Insurer. Additionally, the preponderance of the medical evidence 
supports a finding that the Employee has not returned to her pre-injury, baseline status for 
her low back. Therefore, the Employee continues to be in need of and entitled to future 
medical care, as the administrative law judge concluded. 

 
It is undisputed that as of January 20, 2014, the Employee was totally disabled from work 
for a non-work related foot condition. (Award, ¶ 12). During the same time period, Dr. 
McMahan had given the Employee sedentary restrictions. (Award, ¶ 9). The Employee took 
FMLA and received her regular salary as short-term disability (STD) payments of 
$1,780.77 per week from January 20, 2014 through June 18, 2014. (T. 57; D16). As of 



  
 
June 19, 2014, the Employee began to receive bi-monthly long-term disability (LTD) 
payments of $2,315. (D13, p. 12; D14, p. 30-31). While she was receiving LTD payments, 
the Employee requested additional vacation pay so that she could catch up on her bills. (T. 
58; D15, p. 8). The Employee received additional payments of varying amounts for the time 
period of June 22 through October 18, 20141, totaling $18,519.56. (D16). The 
Employer/Insurer timely filed a WC-243 on November 3, 2015 to take credit for weekly 
disability plan payments made from January 7 to October 18, 2014. 

 
We find the Employee received $21,368.79 in wages and/or disability plan payments when 
not due between June 9 and October 18, 2014. Since the Employer/Insurer made STD 
payments between June 9, 2014 and June 18, 2014 (8 working days), they are entitled to a 
credit of $2,849.23 against TTD benefits owed for the same time period. Similarly, the 
Employer/Insurer is entitled to a credit of $18,519.56 against TTD benefits for wage and/or 
disability plan payments made to the Employee from June 22 through October 18, 2014. 
(See D16, p. 2). (We agree with the administrative law judge’s findings that the Employee 
paid 100% of LTD and hence the Employer is not entitled to a credit for the LTD received.) 

 
Based upon the foregoing, to the extent the administrative law judge made findings of fact 
and conclusion of law inconsistent with our findings and conclusions herein, we reverse, 
strike and amend the findings of fact and conclusions of law as necessary to remain 
consistent and in accordance with our findings and conclusions herein. See Bankhead 
Enterprises v. Beavers, 267 Ga. 506, 480 S.E.2d 840 (1997); Russ v. American Telephone & 
Telegraph, 228 Ga. App. 858, 493 S.E.2d 46 (1997); Bennett-Murray, Inc. v. Barnes, 222 Ga. 
App. 137, 473 S.E.2d 
166 (1996). 

 
Finally, except as stated above, the findings of the administrative law judge in this matter are 
hereby accepted by the Appellate Division as such findings are supported by a 
preponderance of competent and credible evidence contained within the record on review. 
See O.C.G.A. §34-9-103(a). The Appellate Division adopts the conclusions of law of the 
administrative law judge as such reflect an appropriate application of the Act to the findings 
of fact, except as stated above. 

 
AWARD 

 
Based upon the foregoing, the Appellate Division adopts the award of Judge Drew, dated 
May 10, 2016, except as follows: 

 
Pursuant to O.C.G.A. § 34-9-243, the Employer/Insurer is entitled to a credit of 
$21,368.79 against TTD benefits owed between June 9, 2014 and October 18, 2014 for 
payments made when not due under a wage continuation or disability plan. 

 
 
 
 
 
__________________________ 
1 During the aggregate period of June 22 through October 18, 2014, there were two gaps in time where the 
Employee did not get any payment from the Employer/Insurer: July 27 to September 6, 2014 and 
September 21 to October 4, 2014. (See D16, p. 2). 



  
 
 
 
 
 
 
IT IS SO ORDERED, this the 7th day of October, 2016. 

 
Concurring: Presiding Judge Frank McKay and Judge Harrill Dawkins. 

 
 

STATE BOARD OF WORKERS' COMPENSATION 

This award is electronically signed and approved.  

Elizabeth D. Gobeil/s/  
JUDGE 
APPELLATE DIVISION 
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