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Due to the publication of Awards, the names of the parties and witnesses have been omitted. 

 

 

A hearing was held on January 20, 2016, to determine the Employee’s entitlement to workers’ 

compensation benefits. 

 

STATEMENT OF THE CASE 
 

The Employee requested a hearing in this all issues case. The Employer/Insurer acknowledge that there 

was a motor vehicle accident but deny injury and disability. The Employee seeks income benefits, medical 

treatment with Dr. Bendiks, and assessed attorney’s fees. Based on the stipulations of the parties, 

consideration of all admissible evidence and an assessment of the credibility of the witnesses who testified 

at the trial of the case, I make the following findings of fact and conclusions of law. 

 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 

The stipulations of the parties establish that there is no issue as to applicability of the Act, the jurisdiction 

of the Board, venue in Clayton County, coverage, employment, average weekly wage and notice. The 

parties stipulated that there was an accident but the Employer/Insurer denied that an injury was sustained 

and also denied disability. 

 

1. Background 

 

The Employee worked for the Employer as a truck driver. The Employee testified that on February 26, 

2015 at around 1:30 a.m., he was on I-675, not far from the terminal where his work would end. 

 

The Employee testified that a white sedan cut in front of him, and to avoid a collision he veered onto the 

shoulder of the road. His truck jackknifed. The Employee said that the impact of the truck tilt and the cab 

slamming down caused immediate impact on his body. He said he was wearing his seat belt, and the 

impact caused significant pain in his low back, shoulder and chest. He testified that he unbuckled his seat 

belt and then fell within the cab towards the ground and hit the gearbox. 

 

The Employee testified that he was pulled from the truck through the broken windshield of the cab by two 

passersby who stopped to assist him. He said that they pulled him out of the cab, and laid him on the 

ground because he could not stand and then left. The police officer who came to the scene of the accident 

testified in court that he was the first emergency provider to arrive and there was no one other than the 

Employee at the scene. The Employee testified in court that the first responders were the fire department 

and that they strapped him into a stretcher. In his deposition, the Employee testified that he was helped out 

of the truck by the fire department. 
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The police officer testified that he was the first to arrive and that he got to the accident scene five minutes 

after the 911 call was made. The officer testified that the Employee was walking around. The officer said 

that he believed the Employee was either distracted by texting or he fell asleep and the Employee was cited 

for fault in causing the accident. The officer said that the Employee did not appear injured but the police 

report indicates the Employee complained of an injury at the accident scene and the Employee was 

transported by ambulance to Grady. 
 

The Grady medical records indicate that the Employee “self extricated” from the truck and “ambulatory on 

scene” and that the Employee “initially uncooperative with rolling off backboard stating ‘I’m fine.’” There 

was a cervical CT scan at Grady which was interpreted as normal and the medical notes indicate after the 

cervical collar was removed “c-spine cleared clinically and radiographically” but the disposition medical 

notes indicated under diagnoses: neck pain, back pain, exam after MVC, abrasion on the left thigh, small 

forehead hematoma, inguinal hernia and osteosclerosis of the right iliac bone. There was a negative drug 

and alcohol test at Grady. 

 

2. Termination of Employment 

 

The Employee was cited by the police as at fault for the accident and he was terminated on the day of the 

accident. The Employee initially testified that he was terminated for failure to take the mandated drug test 

but he later agreed on cross examination was that he was terminated for an at fault accident. The 

termination notice sent to the Employee indicated termination was due to an assessment of twelve points 

for the accident, which exhausted available driving points. 

 

The Employer’s senior compliance specialist testified by deposition that she contacted the Employee 

within a few hours of his release from Grady to talk about mandatory drug testing. She testified that by 

company policy and DOT regulations, a drug test is mandatory within thirty two hours of an incident  

which results in a traffic citation by the police or when a vehicle must be towed from the site, which also 

occurred in this case, meaning in this case that the drug test should take place by 3:00 pm on February 27. 

 

The witness testified that she followed up again with the Employee and reminded him at 2:50 on February 

26 of this requirement, and she informed him he needed to report to the US HealthWorks facility in 

Norcross for testing where the Employer representative has a chain of custody on file and which she used 

“very” frequently. The witness said that chain of custody is the reason the Employer wants to decide the 

testing facility. She said that the Employee told her he had been tested at Grady but because he could not 

provide her with the test result she told him to get another test done. She testified that she warned him that 

without him providing proof of the Grady test result, he was required by DOT regulation to complete the 

testing as instructed. 

 

The Employee acknowledged that the Employer’s driver’s handbook specifies that the testing will be 

administered at a facility chosen by the Employer. This right to choose the testing facility is an 

employment requirement, not a DOT requirement.  He did not comply with the Employer instructions to  

go the US HealthWorks testing facility the Employer chose. The Employee said that he went instead to 

Concentra but was unable to be tested because it was denied by the Employer. The Employee also pointed 

out in the post hearing brief that the instructions to go for drug testing came after he had already been 

terminated by the Employer. 

 

The Employer’s compliance specialist testified that according to regulation, failure to take a mandated drug 

test is determined to be a “refusal” of a drug test. Accordingly, she sent him a standard letter proscribed by 

DOT regulation which is called a “SAPP” letter. The letter was reported to the agency screening 

prospective new hire drivers. This letter has had an adverse impact on the Employee’s job prospects. 

According to the Employee a job offer that he secured was withdrawn once the prospective employer 

learned of the letter though the reporting agency. 



 

3. Employee Testimony Regarding Disability 

 

The Employee testified that he was disabled from working due to pain, and spent a period of time at home 

resting. On cross examination, he acknowledged certain Facebook posts during this period that reflect he 

went to a baseball game, and a few entries about drinking. There is also some internet evidence which 

supports a conclusion that the Employee had an online hair care product business. 

 

4. Medical Evaluation and Treatment 

 

There was no medical treatment for a time after the initial evaluation and discharge from Grady. The 

Employee contends that the delay was caused by the Employer refusing to provide medical care. The 

Employee later sought medical treatment on his own. He first went to Georgia Total Care for chiropractic 

treatment starting March 31. The Employer/Insurer point out that there were fifteen medical visits during 

that time but no mention of a neck injury in the medical records from March 31, to May 15, 2015; the 

chiropractic treatment notes indicate a focus on low back pain and groin area pain. On the first  

appointment there was a medical referral for evaluation of groin area pain and to rule out hernia. 

 

On July 22, 2015, the Employee was evaluated by Dr. Bendiks, whom he requests be designated as the 

Authorized Treating Physician (“ATP”). His medical notes include a complaint of neck and low back pain 

and an understanding that there was no medical history of prior low back pain complaints. Dr. Bendiks 

initially found the Employee totally disabled from working but subsequently released him to light duty 

work. 

 

The Employee provided evidence of unpaid medical bills for treatment. There was an MRI in August,  

2015 which showed a “moderately large, right posterior disc herniation/extrusion at L5-S1 with 

impingement of the right S1 nerve. This was interpreted as “compatible with a fairly recent development”. 

Dr. Bendiks has opined that the pain complaints are consistent with the MRI results. 

 

Dr. Kelley has given a medical opinion that the Employee is not disabled from working and that he has no 

physical restrictions as a result of the accident. Dr. Kelley has opined that the MRI findings of the 

herniation/extrusion at L5-S1 was an “incidental finding” and concluded the Employee is capable of full 

duty work and assigned a zero impairment rating. 

 

5. Subsequent Job Offers and Employment 

 

The Employee was offered a truck driver position with another company on June, 2015. He testified that 

the offer was withdrawn after the adverse DOT records were received. 

 

The Employee submitted an employment application at a trucking company on July 30, 2015, where he 

indicated that he was able to repetitively lift fifty pounds, to lift up to one hundred pounds, and could 

unload freight. He also indicated no need for work accommodation. That work application submitted by  

the Employee indicates he was driving a dump truck since March but in court the Employee claimed the 

dump truck employment was not truthful but he needed employment. The driver medical evaluation form 

does not disclose any injuries in the last five years. 

 

He passed a DOT physical in August. He began work for Western Express in September at a no touch 

driving job which requires no unloading freight. 



 

He was terminated from that job on September 29 after the employer became aware of the reported failure 

to complete the DOT mandated drug test after the accident. The Employee argues that the Employer 

incorrectly reported a refused drug test. The Employer/Insurer submitted deposition testimony that refusal 

to go to the testing facility selected by the Employer or to provide them with proof of the Grady test results 

within the mandated time frame constitutes refusal of a drug test. The Employee testified that the Employer 

did not provide a work verification release to him and he argues that the Employer wrongly reported he  

was terminated for refusal to submit to a drug test. The Employer/Insurer contend the Employee did not 

supplement discovery responses to disclose that he was working. 

 

The Employee contends he has not worked since that termination. There is some evidence to support a 

conclusion that the Employee conducted an internet sales business. 

 

6. Surveillance 

 

There was surveillance evidence. In it the Employee walks without visible difficulty, at times positioning 

his cell phone between his head and shoulder. 

 
 

7. Discussion 

 

The burden of proof is on the Employee to establish that there was an injury arising out of and in the course of 

his employment and that disability resulted from the injury. King v. Liberty Mutual Insurance Company, 126 

Ga. App. 550, 191 S. E. 2d 346 (1972). 

 

The Employee made a number of troubling statements. It seemed improbable that two people stopped and 

helped the Employee out of the truck cab, laid him beside the road and then left him lying there alone. The 

testimony of the police responder that he came to the scene within minutes of the 911 call and was there 

first but saw no others at the scene and that he saw the Employee walking around was persuasive. The 

Employee’s deposition testimony that the fire department came there first and extricated him from the cab 

transferring him to a stretcher was also at odds with the Employee’s in court testimony about the passersby 

who helped him and then left him all in the space of minutes. The police officer testified credibly. The 

Employee also claimed disability but made inconsistent claims in job applications. 

 

I find that the Employee’s testimony is not reliable. See O.C.G.A. 34-9-86(b). See also Pike v. Greyhound 

Bus Lines, Inc. 140 Ga. App. 863 (1977). 
 

While noting the opinion of Dr. Bendiks and the MRI results, Dr. Kelley has opined that there is no disability 

and no injury. In workers’ compensation claims, although all medical opinions must be considered, 

acceptance of an opinion is not required. See Liberty Mutual Insurance Company v. Nobles, 147 Ga. App. 

81 (1978). The weight and credit to be given expert opinion is to be decided by the finder of fact, and an 

expert opinion is binding only to the extent to which credence is given to that opinion. See Department of 

Revenue v. Graham, 102 Ga. App. 756, 759; 117 S.E.2d 902 (1960). Additionally, the Board may reject 

the opinion of an expert medical opinion, even when it is uncontroverted. Fulton County Board of 

Education v. Taylor, 262 Ga. App. 512, 514-515; 586 S.E. 2d 51 (2003). 



 

 

 
 

The Employee has requested an award of assessed attorney’s fees. Under O.C.G.A. §34-9-108(b)(1),  an 

award of assessed attorney’s fees may be granted if a proceeding has been prosecuted or defended in whole or 

in part without reasonable grounds. Whether reasonable grounds exist for the imposition of assessed  

attorney’s fees is a question of fact to be decided by the Board. Printpack, Inc. v. Crocker, 260 Ga. App. 67, 

579 S.E. 2d 225 (2003); Mount Vernon Mills, Inc. v. Gunn, 197 Ga. App. 109, 397 S.E. 2d 603 (1990). The 

case was reasonably defended and the request for an assessed fee is denied. 

 

AWARD 
 

The Employee’s request for income benefits, medical treatment and assessed attorney’s fees is denied. 

 

 
 

IT IS SO ORDERED, this the 17th day of February, 2016. 
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Meg T. Hartin 

ADMINISTRATIVE LAW JUDGE 
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This appeal by the Employee is before the Appellate Division for review of an award by Judge Hartin, dated 

February 24, 2016. No cross-appeal was filed in this case. This appeal was argued orally before the Appellate 

Division on April 13, 2016. After a review of the record as a whole and the arguments presented, the Appellate 

Division now adopts the findings of fact, conclusions of law, and award of Judge Hartin as its own. 

 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 

After a review of the record as a whole, we find the administrative law judge was, in this case, in the best 

position to determine the credibility and weight of the evidence in the record. See Johnson v. Weyerhaeuser 

Company, 231 Ga. App. 627, 499 S.E.2d 916 (1998); Metro Interiors, Inc. v. Cox, 218 Ga. App. 396, 461 

S.E.2d 570 (1995); Coats & Clark, Inc. v. Thompson, 166 Ga. App. 669, 305 S.E.2d 415 (1983). Consequently, 

as to the enumerations of error and arguments presented by the Employee, we find no error with the 

administrative law judge’s award. 

 

Therefore, the findings of the administrative law judge in this matter are hereby accepted by the Appellate 

Division as such findings are supported by a preponderance of competent and credible evidence contained 

within the record on review. See O.C.G.A. §34-9-103 (a).  The Appellate Division adopts the conclusions of  

law of the administrative law judge as such reflect an appropriate application of the Act to the findings of fact. 

 

AWARD 
 

Based upon the foregoing, the Appellate Division adopts the award of Judge Hartin, dated February 24, 2016, as 

its award. 

 

IT IS SO ORDERED, this the 2nd day of May, 2016. 

 

Concurring:  Judge Elizabeth D. Gobeil and Judge Harrill L. Dawkins. 
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This order is electronically signed and approved. 

Frank R. McKay /s. 
 

Presiding Judge 

Appellate Division 
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