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At the Employee's request, an all issues hearing was held in Butler, Taylor County, Georgia on June 17, 2015 to 

determine 1) whether the Employee had a work accident entitling him to payment of benefits and 2) whether the 

Employer is liable for assessed attorney's fees.   

 

At the call of the case, there was no appearance by anyone from the Employer or any attorney representing the 

Employer.  At the hearing, it was assumed that a finding would be made that the Employer was properly mailed a 

notice of hearing to its address of record.  O.C.G.A. §34-9-201(i)(notice is required only to be sent, not received).  

However, on checking back at the office, it turns out that the Board's record shows that the notices for this calendar 

and the last one were both returned as undeliverable.   

 

Even considering this, counsel for the Employee stated in her place that she made several attempts to notify the 

Employer of the hearing that was to take place June 17.  She further stated in her place that a representative from 

the Employer accepted service of counsel's letters that were sent via certified mail.  She further stated in her place 

that she sent her letters to two new addresses besides the original one in the record, and these were the ones signed 

for by the Employer.  (These two new addresses have been added to the Board's record, and this decision will be 

sent to all three addresses, just in case.)   

 

It is held that, if an employer is told of the hearing by another source besides the Board, this is valid enough notice.  

O.C.G.A. §34-9-102(a) is titled "Notice of hearing," but this subsection does not say the method by which 

notice of hearing should be given.  O.C.G.A. §34-9-102(i) does mention the method, stating that "[a]ny notice 

required by this chapter shall be satisfied by the mailing of the notice to the address of record...".  It is held that 

this section does not limit the method to mailing only, or it would have said so.  It merely says that mailing 

satisfies the notice requirement.  So it follows that a party giving notice of the hearing satisfies the statute.  

 

See also Ready Mix USA v. Ross, 314 Ga. App. 775, 726 S.E.2d 90 (2012), in which it was held that, where even 

if the administrative law judge relied on evidence not in the record of the hearing, such as later taking judicial 

notice of the Board's method of sending the notice, nevertheless the notice of hearing itself, along with statements 

of the claimant's counsel at the hearing about mailings he made to the employer and insurer, is sufficient evidence 

to support a finding of proper notice of hearing to the employer and insurer. 

 

Therefore, a finding is made that the Employer received proper notice, and so the hearing is considered valid. 

 

The Employee is told, however, that if the Employer objects to this decision on the grounds of no notice,  and 

if the Employer presents persuasive evidence that rebuts the finding of notice, the hearing and this decision 

might be vacated.  See Carmichael Title Co. v McClelland, 213 Ga. 656, 100 S.E.2d 902 (1957) and Menke v. 

First National Bank of Atlanta, 168 Ga. App. 495, 309 S.E.2d 835 (1983)(a presumption of mailing and good 

notice can be rebutted by solid evidence that the notice was not received).  See also Prescott v. Builders Transp., 



Inc., 251 Ga. App. 280, 554 S.E.2d 241 (2001), where it was held that if a party can prove that it did not receive 

notice of hearing, then it is proper to grant a new trial. 

 

The hearing transcript and post-hearing briefs were waived by the Employee.  The record of hearing evidence 

closed as of the date of the hearing. 

 

 

 FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 

Based upon consideration of all admissible evidence and my observations of the Employee at the hearing, it is 

found and concluded as follows: 

 

1.  From the Employee's testimony that the Employer had at least twelve employees, it is found that the Employer 

is subject to the Act.  It is found that the Board has jurisdiction to determine the issues presented in this claim.  It is 

found that the alleged accident occurred in Macon County, making venue proper in contiguous Taylor County.  It is 

found from his testimony that the Employee was in the general employment of the Employer on the date of the 

accident.  It is further found that the Employee's average weekly wage as of the date of accident was $720.00 (an 

average taken from the range of hours he said he worked week to week). 

 

2.  The Employee testified his regular duties were to work as a roofer.  From the Employee's credible testimony, I 

find that on September 22, 2014, the Employee's left leg, left ankle, left arm, left wrist, chest, and lower back were 

all injured when he fell twenty-five feet off the roof were he was working.  I find that on that day or the next, the 

Employee notified his supervisor of the accident and injury while at work.  From this, I find that the Employer 

received timely notice of this alleged on-the-job injury.  O.C.G.A. §34-9-80; Schwartz v. Greenbaum, 236 Ga. 476, 

224 S.E.2d 38 (1976). 

 

3.  From all of the evidence, it is found that the Employee suffered an injury in an accident arising out of and in the 

course of his employment on September 22, 2014.  It is concluded that the Employer is liable to pay the Employee 

benefits as the result of this injury.  O.C.G.A. §34-9-1(4).  

 

4.  I find that because of his injury, the Employee stopped working for the Employer and became disabled after 

December 7, 2014.  His credible testimony is supported by the medical evidence.  I find that the Employee was 

totally disabled because of his injury until January 15, 2015, when he returned to work for the Employer for a little 

while.  I find that the Employee again was totally disabled when on January 30, 2015, he stopped work for the 

Employer because the pain was too severe.  I find that the Employee was totally disabled until he briefly returned to 

work on June 8, 2015, this time for another employer, working as a waiter in a restaurant.  I further find that he 

again stopped work after June 12, 2015 because the pain was to severe to continue.  I find that he has remained 

totally disabled because of his injuries since June 13, 2015.  I base all this on the Employee's credible testimony, 

and here, too, it is supported by the medical evidence. 

 

5.  It is therefore concluded that the Employer is liable to pay the Employee temporary total disability benefits from 

December 8, 2014 through January 16, 2015, from January 30, 2015 through June 8, 2015, and again from June 13, 

2015 through the date of the hearing and continuing.  O.C.G.A. §34-9-261. 

 

6.  It is found that as a result of his compensable injury, the Employee has incurred medical expenses reasonably 

required to effect a cure or give relief as follows: 

 

 The Medical Center of Georgia   $116,655.12 

 Ortho Georgia           1,396.20 

 Medical Center of Peach Cty           6,442.00 

 Brown Family Practice              190.00 

 Walgreen's Pharmacy            57.58 



 Georgia Neurological Center      50,844.29 

 Georgia Magnetic Imaging              257.00 

 Nexus Medical Group          903.60 

 Radiology Associates of Macon           1,117.00 

  Health Services Center              353.00 

        

The Employer shall provide this medical treatment and any other for a condition which was caused by an injury 

arising out of and in the course of the Employee's employment.  O.C.G.A. §34-9-200(a). 

 

7.  The Employee also asks for partial wage disability benefits for the time he was working after his injury.  A 

worker is entitled to payment of such benefits if he has a disability that is partial in character but temporary in 

quality.  O.C.G.A. §34-9-262 

 

8.  I find that, during the time the Employee returned to work for the Employer January 16 through January 30, 

2015, he earned less money because he was injured.  I therefore find that he suffered wage loss because of his 

injured condition.  I find that, when he worked for the restaurant from June 9 through June 12, 2015, the same thing 

happened:  he could not earn as much because of his injury.  I therefore find that here, too, he suffered wage loss 

because of his injured conditions. 

 

9.  For these reasons, it is concluded that the Employer is liable to pay temporary partial disability benefits at the 

rate that is shown by the formula set forth in O.C.G.A. §34-9-262. 

 

10.  The Employee also asks for assessed attorney's fees.  If an employer does not present a reasonable defense, it 

can be found liable to pay for the injured worker's attorney fees.  O.C.G.A. §34-9-108(b)(1).  It is found that the 

Employer did not present a reasonable defense, or any defense at all.  Therefore, it is concluded that they are liable 

to pay assessed attorney's fees. 

 

11.  It is found that the Employee was required to engage the services of an attorney to enforce his rights.  It is 

found that the fair and reasonable fee for the services of the Employee's attorney is $3,750.00.  It is found that this 

constitutes the reasonable value of services in this instance.  Hardee's v. Bailey, 180 Ga. App. 332, 349 S.E.2d 211 

(1986).  The Employee presented evidence of a larger fee, but a Board decision that denied assessed fees was 

upheld where, in reversing the ALJ, the Board had reviewed the record and found that the lump sum fee assessed 

was "excessive in light of the facts of this claim."  See Minter v. Tyson Foods, 271 Ga. App. 185, 609 S.E.2d 137 

(2004). 

 

 AWARD 

 

WHEREFORE, based on the above findings and conclusions, the claim of the Employee for benefits the result of 

an injury that happened on September 22, 2014 is granted. 

 

The Employer is directed to pay the Employee compensation at the rate of $480.00 per week for the period of 

December 8, 2014 through January 15, 2015, the period of January 31, 2015 through June 8, 2015, and for the 

period of June 13, 2015 through the date of the hearing and continuing until terminated or modified according to 

law. 

 

The Employer is further directed to pay the Employee partial lost wage benefits at the rate calculated by the statute, 

and it is to pay that for the periods of January 16, 2015 through January 30, 2015, and also for the period of June 9, 

2015 through June 12, 2015. 

 

The Employer is further directed to file a Form WC-2 with the State Board of Workers' Compensation at the time 

that benefits are commenced pursuant to this award. 

 



The Employer is directed to pay the medical expenses as found above and any other medical expenses which the 

parties agree are reasonable in amount and reasonably required to bring about a cure or give relief, subject to a 

hearing at the request of any party to resolve a dispute.  This paragraph alone is interlocutory in nature. 

 

The Employer is also directed to pay the Employee's attorney assessed attorney's fees in the amount of $3,750.00, 

without deducting this amount from any benefits paid to the Employee. 

 

IT IS SO ORDERED, this the 01st day of July, 2015.      

 

                                                   

STATE BOARD OF WORKERS' COMPENSATION 

 

 

This order is electronically signed and approved. 

Jerome J. Stenger 

ADMINISTRATIVE LAW JUDGE 

 


