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STATEMENT OF THE CASE 
 
This claim is before the Board based on a hearing request filed by the Employee who seeks 
authorization of surgery recommended by the authorized treating physician. Authorization of surgery 
was denied by the Employer/Self-Insured Fund on the basis that it is unrelated to the compensable 
injury. The Employee has the burden of proof. Board Rule 205(c)(1). 

 
Based upon a review of the entire record and consideration of the briefs filed by both counsel, I find 
that the Employee has proven by a preponderance of competent and credible evidence that the 
surgery she seeks should be authorized. 

 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 
Upon careful consideration of the stipulations of the parties, the documents admitted into evidence, 
and the testimony at the hearing, I find and conclude as follows: 

 
1. The parties stipulated that this case involves an accepted, compensable claim resulting from a 

September 30, 2013 accident and venue is proper in Glynn County. 
 

2. The Employee is a 49-year-old female who worked for the Employer as an assistant site 
manager. On September 30, 2013, she was walking with her supervisor on the grounds of a 
property they managed, distributing flyers, when she slipped on a step and fell, hitting the 
ground with her back, right wrist and right knee. 

 
3. The Employee has a history of low back problems. She was injured in 2002 while working for a 

prior employer and subsequently received treatment for her low back that included lumbar 
epidural steroid injections and physical therapy. By September 2003, she was found to have 
no further objective evidence of injury warranting treatment or restrictions. (Defense Exhibit 4, 
page 55). From September 2011 to December 2011, she underwent a series of lumbar 
epidural steroid injections with Katherine Maurath, M.D. for a large disk herniation on the right 
at L5-S1. (D-4, pp. 49-51). The Employee subsequently was asymptomatic until she 
experienced a work-related fall with another employer on March 23, 2012. Dr. Maurath 
determined that that there was an aggravation of the preexisting problem. (D-4, p.32). The 
Employee received two more lumbar epidural steroid injections from Dr. Maurath in September 
and October 2012 after an MRI showed the disk herniation at L5-S1 contacting the right S1 
nerve root. (D-4, pp. 25, 29). On October 25, 2012, Dr. Maurath noted that neither injection 
provided the Employee with any pain relief and recommended a consultation with a 
neurosurgeon. (D-4, p.22). 

 
4. The Employee was hired by the Employer in November 2012. She returned to Dr. Maurath on 
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March 8, 2013 and explained that she had not seen the neurosurgeon because the visit would 
have taken place during the probationary period of her new job and she did not want to miss 
time from work. By that time, the Employee’s right leg pain had resolved and her low back pain 
was only intermittent and not as severe. Dr. Maurath determined that the Employee no longer 
required a neurosurgical consultation and was at maximum medical improvement. (D-4, p.18). 
The Employee returned to Dr. Maurath on June 28, 2013, complaining of lumbar and right leg 
pain that had been progressively worse since the end of May. Dr. Maurath diagnosed 
reactivation of the right lumbar radiculopathy. She prescribed physical therapy and medication, 
but released the Employee to return to work without restrictions. (D-4, pp. 10-11). At a 
scheduled follow-up appointment on September 27, 2013, three days before she fell while 
working for the Employer, the Employee reported that her back pain had improved with 
physical therapy, but she was experiencing centralized low back pain after lifting water at a 
grocery store. (D-4, p.1). Dr. Maurath recommended another epidural steroid injection at L5-S1 
before a surgical consultation. (D-4, p.4). 

 
5. Following the September 30, 2013 fall, the Employee received treatment at Glynn Immediate 

Care. 
 

6. Dr. Maurath proceeded with the previously scheduled epidural steroid injection on November 
21, 2013. On that date, she noted that the Employee recently had fallen on a job different from 
that of the prior workers’ compensation claim and was now experiencing a radiating pain with 
burning and tingling down the right leg. (D-3, p.1). 

 
7. The Employee was referred by Glynn Immediate Care to Michael Dunn, M.D. of Southern 

Orthopaedics and Sports Medicine. Dr. Dunn ordered a lumbar MRI in December 2013 and 
referred the Employee to Raymond Topp, M.D. in the same medical practice. (Claimant’s 
Exhibit 1, pages 11-12). Dr. Topp prescribed physical therapy and an epidural steroid injection. 
(C-1, p.10). 

 
8. In July 2015, when the Employee reported no relief from the epidural steroid injections, Dr. 

Topp recommended surgery to include an anterior lumbar fusion followed by posterior 
decompression and fusion with instrumentation from L5 to S1. (C-1, pp.1-2). 

 
9. The Employer/Self-Insured Fund scheduled an appointment for a second opinion that took 

place with Roy Baker, M.D. of Neurological Institute of Savannah in August 2015. Dr. Baker 
recommended updated diagnostic studies, including an MRI and EMG. Dr. Baker reviewed the 
test results in November 2015, noting that the EMG was not helpful and the MRI did not show 
a large right-sided disc at any level. He did not believe he could help the Employee with 
surgery. (C-2, p.2). The Employee returned to Dr. Baker in March 2016, after undergoing a 
lumbar myelogram. Dr. Baker reviewed the test and stated that he did not see any nerve root 
compression. He stated that he was not confident a lumbar fusion would help the Employee’s 
pain. He noted that the Employee’s options were continued efforts at weight loss with pain 
management or to follow up with her orthopedic spine surgeon. He also stated that if Dr. Topp 
feels very confident that he can help the Employee with her pain through surgery, the decision 
should be between the patient and the operating surgeon. (C-2, p.6). In a letter to defense 
counsel dated May 5, 2016, Dr. Baker stated that the Employee’s fall might have aggravated a 
pre-existing condition, but her symptoms certainly could be related to her pre-existing low back 
problems. He also stated that the question of surgery should be answered by Dr. Topp, noting 
that Dr. Baker did not feel confident that he would be able to help the Employee with a surgical 
procedure, but Dr. Topp may feel more confident that he can. (C-2, p.3). 

 
10. As this claim has been accepted as compensable, the Employer is required to furnish the 



  
 

Employee medical, surgical, and other treatment prescribed by an authorized treating 
physician, provided such treatment is related to the on the job injury, is reasonably required, 
and appears likely to effect a cure, give relief, or restore the employee to suitable employment. 
O.C.G.A. §34-9-200(a)(2); Board Rule 205(b)(1). 
 

11. I find that the Employee’s pre-existing back condition was aggravated by the September 30, 
2013 work injury. While the Employee was receiving treating for her pre-existing condition at 
the time of the most recent injury, the Employee’s pain increased as a result of this work injury. 
This exacerbation was documented by Dr. Dunn. (C-1, p.11). 

 
12. I find that the surgery recommended by Dr. Topp is related to the September 30, 2013 injury 

and not due to the pre-existing condition. In the past, the Employee has experienced  
temporary aggravations of her back condition, but each time her condition has improved. Dr. 
Maurath had recommended a neurosurgical consultation following a prior work injury, but the 
Employee was able to continue working, declined to pursue that consultation, and her  
condition improved so that the consultation was no longer needed. Since the most recent work 
injury, the Employee’s symptoms have become progressively worse and the aggravation has 
not resolved. (C-1, p.4). 

 
13. Based upon Dr. Topp’s opinion, I find that the surgery he recommended appears likely to effect 

a cure, give relief, and/or restore the Employee to suitable employment. Following completion 
of the independent medical examination, Dr. Baker did not feel that he was able to help the 
Employee with surgery and was not confident a lumbar fusion would help the Employee’s pain, 
but Dr. Baker deferred to Dr. Topp’s ability to assist the Employee if Dr. Topp feels confident 
that he can help the Employee with her pain through surgery. 

 
14. The Employee’s testimony at her deposition and at the hearing contained inaccuracies 

regarding her prior accidents and treatment that were disproved by the medical records. I find 
the Employee to be credible, however, based on her demeanor at the hearing, and because 
her testimony regarding her condition since the most recent accident is supported by the 
medical records. I find that the Employee has met her burden of proving that the surgery for 
which she seeks authorization is related to the compensable injury. 

 
AWARD 

 
Based on the foregoing, the Employee’s request for authorization of the surgery recommended by Dr, 
Topp is granted. 

 
IT IS SO ORDERED, this the 15th day of June, 2016. 

 
STATE BOARD OF WORKERS’ COMPENSATION 

 
 
 
 

Nicole D. Tifverman 
Administrative Law Judge 
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This appeal by the Employer/Insurer is before the Appellate Division for review of an award by Judge 
Tifverman, dated June 15, 2016. No cross-appeal was filed in this case. This appeal was argued orally 
before the Appellate Division on September 22, 2016. After a review of the record as a whole, as well as 
the arguments presented, the Appellate Division now adopts in part and reverses in part the findings of 
fact, conclusions of law and award of Judge Tifverman. 

 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 
The Employee filed a WC-14 request for hearing, seeking to prove the surgery recommended by the 
authorized treating physician (“ATP”), Dr. Raymond F. Topp, is causally related to her September 30, 
2013 work injury and medically necessary, as is required by O.C.G.A. § 34-9-200(a)(1), Board Rule 
200(a)(1) and Board Rule 205(c)(1). (Award, p. 2). The Employer/Insurer filed a WC-3 notice of 
controvert on the basis the need for surgery is unrelated to the compensable work injury, is not 
reasonable, and is not medically necessary. (Award, p. 2; T. 6). 

 
The administrative law judge found the need for surgery to be causally related to the work injury and 
likely to effect a cure, give relief, and/or restore the Employee to suitable employment. (Award, ¶s 12-
13). On appeal, the Employer/Insurer contends the administrative law judge committed error. (E/I Brief, p. 
17-23). We agree. 

 
As the administrative law judge correctly noted, the Employee had the burden of proof to show the 
recommended surgery is related to the compensable injury. (Award, p. 2). As of July 16, 2015, Dr. Topp 
recommended surgery in the form of an anterior lumbar interbody fusion followed by posterior 
decompression and fusion with instrumentation at L5-S1. (C1, p. 1-2). However, Dr. Topp does not give 
an opinion that the need for surgery is causally related to the Employee’s September 30, 2013 work 
injury or to the Employee’s work with this Employer. Id. In fact, this July 2015 medical report is the most 
recent report from Dr. Topp. The record contains no evidence that Dr. Topp reviewed subsequent, 
updated diagnostic reports and medical opinions from Dr. Roy Baker, who questioned the need for 
surgery. (C1). 

 
The Employer/Insurer sent the Employee for an independent medical examination (“IME”) with Dr. Roy 
Baker on August 10, 2015. (D1, p. 10-13). Initially Dr. Baker addressed the need for surgery, albeit 
opining a different type of surgical procedure may be necessary, if the Employee’s symptoms were 
confirmed by diagnostic tests. (D1, p. 12). However, following two (2) EMG/NCSs, a lumbar CT scan / 
myelogram, and a MRI without contrast, Dr. Baker was unable to confirm instability or significant nerve 
root compression sufficient to warrant a lumbar fusion. (D2, p. 4-12; D1, p. 2-4). Instead, Dr. Baker 
recommended the Employee continue with weight loss, pain management, and follow-up with Dr. Topp. 
(D1, p. 4). After reviewing records regarding the Employee’s pre-existing low back condition, Dr. Baker 
opined the Employee’s symptoms could be related to her pre-existing low back problems, as opposed to 
the September 30, 2013 work injury and also expressed concern regarding the Employee’s decreased 
likelihood of returning to work following the proposed surgery. (D1, p. 1). 
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The contemporaneous, medical evidence supports findings that a January 13, 2003 MRI documented a 
central disc protrusion at L5-S1. (D4, p. 65). Since a December 29, 2002 work injury, the Employee has 
complained of lower back pain that radiated down both legs, with occasional shooting pain, numbness 
and tingling. (D4, p. 55-64). Although the Employee recovered from the December 2002 work injury and 
any 2011 flare up of low back pain, the preponderance of competent and credible evidence does not 
support the administrative law judge’s finding that the need for surgery is related to the September 30, 
2013 work injury and not due to a pre-existing condition. (Award, ¶ 12). In fact, the Employee received 
treatment for the March 23, 2012 lower back injury on September 27, 2013—a mere three (3) days 
before the September 30, 2013 injury with this Employer. Therefore, the preponderance of 
competent and credible medical evidence supports a finding that the Employee continued to suffer from 
the March 23, 2012 pre-existing, lower back injury a few days before her injury with this Employer.  We 
assign less weight and credibility to Dr. Topp’s opinion. There is no indication in the record or opinion 
from Dr. Topp that the proposed surgery is causally related to the September 30, 2013 work injury. This 
is particularly relevant in light of the fact that three days before the September 30, 2013 date of accident, 
Dr. Maurath recommended an epidural steroid injection (ESI), right interlaminer L5-S1 approach, before 
surgery consult (D4, p. 4, 6) and had also recommended a surgery consultation with a neurosurgeon on 
October 25, 2012 (D4, p. 22). Dr. Topp made a surgical recommendation but did not comment on 
causation or whether the surgery was medically necessary. Based on the record presented, we find the 
Employee has failed to carry her burden of proof on the issue of causation. See generally, Board Rule 
205(c)(1). Additionally, there is no evidence that the surgery Dr. Topp recommended or any other 
surgery will effect a cure or grant relief at this time to the Employee for the specific abnormalities and 
conditions shown on the diagnostic tests ordered by Dr. Baker. 

 
Furthermore, the administrative law judge found the Employee to be a credible witness, despite multiple 
“inaccuracies” between the Employee’s deposition and hearing testimonies. (Award, ¶ 14). The 
nature and quantity of the Employee’s inconsistent statements are significant when compared to the 
absence of corroborating evidence to support the Employee’s contentions. (T. 19-40; E/I Brief, p. 13-15, 
20-21). The cumulative effect is that we find the Employee to be unworthy of belief regarding the severity 
and extent of her pre-existing condition. Pike v. Greyhound Bus Lines, Inc., 140 Ga. App. 863, 864, 232 
S.E.2d 143 (1977). 

 
Based upon the foregoing, to the extent the administrative law judge made findings of fact and 
conclusions of law inconsistent with our findings and conclusions herein, we reverse, strike and amend 
the findings of fact and conclusions of law as necessary to remain consistent and in accordance with our 
findings and conclusions herein. See Bankhead Enterprises v. Beavers, 267 Ga. 506, 480 S.E.2d 840 
(1997); Russ v. American Telephone & Telegraph, 228 Ga. App. 858, 493 S.E.2d 46 (1997); Bennett-
Murray, Inc. v. Barnes, 222 Ga. App. 137, 473 
S.E.2d 166 (1996). 

 
Finally, except as stated above, the Appellate Division hereby accepts the findings of the administrative 
law judge in this matter as such findings are supported by a preponderance of competent and credible 
evidence contained within the record on review. See O.C.G.A. §34-9-103(a). The Appellate Division 
adopts the conclusions of law of the administrative law judge as such reflect an appropriate application of 
the Act to the findings of fact, except as stated above. 

  



  
 

 
AWARD 

 
Based upon the foregoing, the Appellate Division vacates the award of Judge Tifverman, dated June 15, 
2016, and replaces it as follows: 

 
The Employee’s request for authorization of surgery, as recommended by the authorized treating 
physician (Dr. Topp), is hereby DENIED. 

 
IT IS SO ORDERED, this the 28th day of November, 2016. 

 
Concurring: Judge Elizabeth D. Gobeil. 

 
STATE BOARD OF WORKERS' COMPENSATION 

 
This order is electronically signed and approved. 
Frank R. McKay/s/  
PRESIDING JUDGE 
APPELLATE DIVISION 

 
 
Dissenting: Judge Harrill L. Dawkins. 

 
I would adopt award of the administrative law judge. 
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